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DBCIDBD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia. 


Burton  v.  Brown's  Ex'ors  &  als.* 

March  Term.  1872,  Vlrffinia. 


I.  loteflocatory    Decree    Acqaletcmce— B*to|>pd.— A 

party  may  be  concluded  by  his  acquiescence  in  a 
decree  affecting  his  rights  made  in  the  progress 
of  the  cause,  under  which  decree  he  takes  a  part 
of  the  fund  affected  by  it,  and  makes  no  oblection 
to  it  until  after  the  final  decree  in  the  cause  made 
twenty-two  years  after  it 

a.  EqatteMeProoeedliiff^—Appeal— Penalty  of  Affiroi*- 

tloa.t— An  appeal  by  one  party  from  a  decree 
overruling  some  exceptions  to  a  commissioner's 
report,  and  sustaining  others,  and  recommitting 
the  report,  brin^  up  the  whole  cause;  and  the 
decree  of  the  court  of  Appeals  afflrmiuff  the  decree 
of  the  court  below,  concludes  all  questions  previ- 
oasly  decided,  whether  in  favor  of  the  appellants 
or  appellees. 

*Judffe  Bouldin  did  not  take  his  seat  on  the  bench 
ontil  the  lOth  of  April. 

See  Brown  v.  Brown's  Adm'r.  81  Oratt  602,  for  the 
sequel  of  the  principal  case. 

tEqirttaUe  Proceedings— Appeal— Finality  of  Affllr- 
■etlen.— In  Campbell's  Ex'or  v.  Campbell's  Ex'or, 
28  Qratt  072,  it  is  said:  ''The  decision  of  this 
court  is  not  only  final  in  regard  to  the  decree 
appealed  from,  but  also  in  regard  to  all  the  prior 
orders  and  decrees  in  the  case  between  the 
appellants  and  appellees.  An  appeal  from  a  decree 
brin^  up  the  whole  proceedings  in  the  case  prior 
to  the  decree;  and  either  party  can  have  any  error 
against  him  in  those  proceedings  corrected  without 
the  necessity  of  a  cross  appeal  in  any  case.  If  a 
party  fall  to  complain  of  any  such  error  and  a  decree 
be  made  upon  the  appeal,  without  correcting  or  no- 
ticinir  the  error,  such  party  will  be  concluded  by  the 
decree  from  appealing  afterwards."  Citing  the 
principal  case  and  Walker's  Ex'or  v.  Page,  21  Oratt 
Ol  See  also.  Morriss  v.  Garland 's  Adm  *r ,  78  Va.  222 : 
BiBnger  v.  Kenney,  79  Va.  668;  Henry  v.  Davis,  18  W. 
Va.  215;  Mason  v.  Bridge  Co.,  20  W.  Va.  226;  Morgan  v. 
Ohio  Biver  R.  Co.,  80  W.  Va.  17, 10  S.  E.  Rep.  668:  Bar- 
ton's Ch.  Pr.  (2d  Ed.)  1288;  4  Min.  Inst  (8d  Ed.)  1001. 

Seme— Same— Sane— Where  Parties  5Cand  on  Dis- 
tinct Rl^t«.— In  Simmons  v.  Lyles,  87  Gratt  082,  the 
court  says:  **In  this  latter  decree  Jamieson  has  no 
concern.  He  was  no  party  to  it,  and  he  does  not 
complain  of  it  The  rule  comes  directly  within  the 
operation  of  the  rule  laid  down  by  this  court  in 
Walker  v.  Paire,  21  Gratt  «88,  662;  in  which  It  was 
held,  that  where  the  parties  stand  upon  distinct  and 
onconnected  grounds:  where  their  rights  are  sepa- 
rate and  not  equally  affected  by  the  same  decree ; 
then  the  appeal  of  one  will  not  bring  up  for  adjudi- 
cation the  rights  or  claims  of  the  other;"  citing  the 
principal  case. 


In  February  1843,  Alexander  S.  Brown 
and  Patrick  W.  Brown,  as  executors  and 
devisees  of  James  Brown,  deceased,  filed 
their  bill  in  the  Superior  court  of  Chancery 
for  the  Richmond  circuit,  in  which  they 
say  that  James  Brown  died  in  March  1841, 
leaving  a  will,  which  they  exhibit ;  that  the 
burthen  of  executing  this  will  will  be  great : 
and  they  proceed  to  state  the  grounds  of  the 
difficulty  at  great  length. 

It  appears  that,  in  April  1792,  James 
2  Brown  and  ^Robert  Rives  formed  a 
mercantile  partnership,  and  they  car- 
ried on  business  under  the  name  of  Robert 
Rives  &  Co.,  not  only  in  Richmond,  but  at 
a  number  of  places  in  the  country;  they 
having,  at  some  of  their  places  in  the 
country,  if  not  all  of  them,  a  special  part- 
ner. In  1794,  they  admitted  into  the  con- 
cern, Robert  Burton  the  elder,  as  an  equal 
partner,  and  subsequently  the  name  of  the 
firm  was  changed  to  Brown,  Rives  &  Co. 
This  partnership  continued  until  February 
1806,  when  it  was  dissolved  by  the  death  of 
Robert  Burton.  Aftfer  his  death  the  sur- 
viving partners  formed  another  partnership, 
under  the  name  of  Brown  A  Rives,  and  all 
the  assets  of  Brown,  Rives  &  Co.  were  taken 
possession  of  by  the  new  firm,  which  was 
continued  until  1812. 

Robert  Burton  left  a  will,  which  was 
admitted  to  probate,  and  James  Brown 
qualified  as  his  executor.  He  gave  to  his 
widow,  Anna  Pitiield,  beside  the  three  hun- 
dred pounds  agreed  to  be  settled  on  her  by 
their  marriage  contract,  one-iifth  of  his 
estate  for  her  life,  which,  at  her  death,  was 
to  go  to  his  sons  by  her.  He  gave  to  his 
two  illegitimate  daughters  in  England,  one- 
iifth,  and  the  remainder  of  his  estate  he 
directed  to  be  divided  equally  between  his 
two  sons,  Robert  Burton,  Jr.  and  John  Bur- 
ton. James  Brown  married  the  widow  in 
1807 ;  and  there  was  a  marriage  contract  by 
which  her  property  was  secured  to  her;  but 
it  was  not  recorded. 

After  the  dissolution  of  the  partnership 
of  Brown  &  Rives,  Brown  became  greatly 
embarrassed  by  the  failure  of  houses  in 
England  with  which  he  was  connected ;  and 
he  and  his  late  partner,  Rives,  disagreeing 
as  to  the  settlement  of  the  concerns  of 
Brown,  Rives  &  Co.,  and  Brown  &  Rives, 
in  1818  Brown  instituted  two  suits  in  equity 
against  Rives,  one  in  his  own  right  and  as 
executor  of  Robert  Burton  the  elder,  and  the 
other  in  his  own  name,    for  a  settlement  of 
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the  accounts  of  the  respective  partnerships. 

In  these  suits   there    were    two   reports  by 

commissioners,    the   last  by  commis- 

3  sioner  Robinson,  who  *reported  a  very 
large  balance  as  due   from   Brown  to 

Rives.  To  this  report  there  were  numerous 
exceptions ;  and  the  report  had  not  been 
acted  on  by  the  court  when  this  suit  was 
brought. 

The  bill  sets  out  several  deeds  executed 
by  Brown  to  secure  debts.  The  first  was 
executed  in  1819,  to  secure  a  large  debt  to 
James  Scott,  executor  of  John  L<eslie,  de- 
ceased ;  another  to  secure  a  debt  to  the  bank 
of  the  U.  S. ;  another  to  secure  a  debt  to 
Bullock,  which  Bullock  afterwards  trans- 
ferred to  Mrs.  Brown ;  and  in  October  1824, 
he  conveyed  the  whole  of  his  property  in 
Virginia  to  secure  the  devisees  and  legatees 
of  Robert  Burton  the  elder,  and  indemnify 
his  sureties  in  his  official  bond ;  and  on  the 
same  day  made  another  deed,  conveying  all 
his  lands  in  Kentucky  for  the  same  object. 

Of  the  two  sons  of  Robert  Burton  the 
elder,  John  was  sent,  when  a  youth,  to 
Scotland,  where  he  has  ever  since  lived; 
Robert  lived  in  Richmond  until  his  death  in 
1837.  He  died  unmarried,  and  left  an  olo- 
graph will,  which  was  duly  admitted  to 
probate ;  and  James  E.  Heath  qualified  as 
his  executor.  The  material  parts  of  his 
will  are  as  follows :  I  do  give  and  bequeath 
unto  my  dear  mother,  Anna  Pitfield  Brown, 

all  and  every  species  of  property,  both 

or  personal,  and  moreover  of  every  kind 
whatever,  which  may  at  the  period  of  my 
natural  death  belong  or  accrue  unto  me,  at 
any  time  after  said  natural  death  shall 
occur,  provided  she  be  in  life  and  being,  as 
long  as  she  shall  live,  with  power  at  her 
death,  or  before  that  period  shall  arrive,  to 
dispose  of  the  same  by  will  or  otherwise  as 
to  her  may  seem  most  proper. 

2dly.  That  this  bequest  shall  be  distinctly 
understood  to  have  been  made  for  her  indi- 
vidual benefit,  with  a  firm  belief  that  she 
will  use  it  for  the  benefit  of  all  the  family, 
viz :  my  honoured  step-father,  James  Brown, 
Sr.,  and  my  dear  brothers,  John,  James, 
Thomas,  George  L.  M.,  Patrick  W.  and 
Charles  Brown,  and  my  sister,  Anna  B. 
George,  for  her  sole   benefit,    or  that 

4  of  her  children  *after  Mrs.    George's 
death,  in  such  manner  and  form  as  may 

not  incommode  my  said  dear  mother  during 
her  life. 

3dly.  I  do  hereby  request  my  friends, 
Joseph  Tate,  at  present  mayor  of  this  city, 
and  James  E.  Heath,  first  auditor  of  Vir- 
ginia, to  act  as  trustees  in  this  matter. 

4thly.  Six  months  after  the  natural  de- 
cease of  my  said  dear  mother,  I  do  will  and 
desire  my  executors  (hereinafter  named) 
should  transfer  to  my  brother,  John  Burton, 
M.  D.,  at  present  residing  in  Scotland,  all 
and  every  thing,  real  and  personal,  or  of 
whatever  nature  the  property  may  be,  that 
has  been  above  conveyed  in  this  writing 
testamentary,  to  him  and  his  heirs  for  ever. 

Tate  and  Heath  were  appointed  executors, 
of  whom  Heath  alone  qualified.  I 


James  Brown  died  in  1841,  never  having 
settled  his  accounts  as  executor  of  Robert 
Burton  the  elder,  or  so  far  as  appears,  hav- 
ing kept  on  his  own  books  any  account  of 
the  kind. 

The  bill  makes  the  legatees  of  Robert 
Burton  the  elder,  Heath,  the  executor  of 
Robert  Burton,  Jr.,  and  his  legatees,  Rives 
and  Scott  ex' or  of  Ircslie  and  others  defend- 
ants, states  that  there  is  a  question  upon 
the  construction  of  the  will  of  Robert  Bur- 
ton, Jr.,  between  Mrs.  Brown  and  John 
Burton,  the  latter  insisting,  that  upon  the 
death  of  Mrs.  Brown,  the  whole  estate  will 
pass  to  him  under  the  fourth  clause  of  the 
will ;  asks  that  various  questions  stated  may 
be  decided,  and  that  the  accounts  of  James 
Brown  as  executor  of  Robert  Burton  the 
elder,  may  be  settled;  that  all  necessary 
accounts  may  be  taken ;  that  the  estate  of 
their  testator  may  be  lawfully  applied  to 
the  payment  of  his  debts,  and  for  general 
relief. 

Mrs.  Anna  Pitfield  Brown  died  in  1843; 
and  left  a  will,  maide  in  the  life  time  of  her 
husband,  and  professedly  in  pursuance  of 
the  power  vested  in  her  by  the  will  of 
Robert  Burton,  Jr. ,  by  which  she  gave 
5  the    property  *bequeathed    to   her   by 

him  to  her  children,  including  John 
Burton.  And  after  her  death  the  plaintiffs 
amended  their  bill,  and  made  all  the  parties 
interested  in  her  estate  parties  in  the  cause. 

Rives  and  Scott  answered  at  great  length  ; 
but  it  is  not  necessary  to  refer  to  them  fur- 
ther. John  Burton  also  answered,  and  on 
the  question  arising  on  the  will  of  his 
brother,  Robert  Burton,  Jr.,  insisting  that 
he  was  entitled  to  the  whole  of  his  brother's 
estate. 

On  the  27th  of  June  1845,  the  court  made 
a  decree,  directing  a  commissioner  to  take 
the  accounts  of  James  Brown,  as  executor 
of  Robert  Burton  the  elder,  and  of  James  K. 
Heath,  as  the  executor  of  Robert  Burton, 
Jr.  And  on  the  8th  of  June  1846,  commis- 
sioner Poiteaux  reported  the  account  of 
Heath  asex'or  of  Robert  Burton,  Jr.,  show- 
ing in  his  hands,  ready  for  distribution  on 
the  31st  January  1846,  the  sum  of  $9,280.76. 

On  the  20th  of  June  1846,  a  decree  was 
made  by  consent  in  the  suits  brought  by 
James  Brown  in  his  life  time  and  this  suit, 
and  two  others,  by  which  Robert  Rives  was 
relieved  from  all  liability  to  the  representa- 
tives of  either  James  Brown  or  Robert  Bur- 
ton the  elder;  and  the  two  suits  brought  by 
James  Brown  were  dismissed.  And  on  the 
20th  of  November  1846,  commissioner  Poi- 
teaux made  his  second  report,  to  which  there 
were  numerous  exceptions  by  the  plaintiffs 
and  the  defendant  John  Burton. 

On  the  24th  of  November  1848,  the  cause 
came  on  to  be  heard,  on  only  so  much  of  it 
as  involved  the  judicial  construction  of  the 
will  of  Robert  Burton,  Jr.,  and  the  appor- 
tionment of  his  estate  among  those  entitled 
to  it  under  his  will;  when  the  court  held 
that  ■  the  testator,  by  his  will,  gave  to  his 
mother,  Anna  Pitfield  Brown,  a  life  estate 
in  the  whole  of  his  property,  with  a  power 
of  appointment ;  and   that   this   power   had 
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been  duly  executed  by  her  will,  made  in  the 

life   time    of    her    husband;    and    made    a 

decree    distributing-   the   fund    in  the 

6  hands  of  the  ^executor,  Heath,  among 
her  leg-atees;  and  her  son,   John  Bur- 
ton, took  his  share  under  that  decree. 

Subsequently,  commissioner  Poiteaux's 
report  was  recoihmitted  to  commissioner 
Giles,  who  made  two  reports ;  by  the  last  of 
which  he  fixed  the  amount  due,  on  the  31st 
of  December  1830,  from  James  Brown  to  the 
estate  of  Robert  Burton  the  elder,  at 
$57,083.70  of  principal,  and  $19,631.66  of 
interest ;  and  of  this  there  was  due  to  John 
Burton,  $18,414  of  principal,  and  $20,664.90 
of  interest;  and  to  Robert  Burton,  Jr., 
$17,775.51  of  principal  and  $20,664.90  of 
interest;  and  the  share  of  Robert  Burton, 
Jr.,  as  well  as  a  sum  reported  to  be  due  to 
Mrs.  Anna  Pitiield  Brown,  on  account  of 
her  annuity  of  three  hundred  pounds,  and 
the  interest  on  one- fifth  of  the  estate  of 
Robert  Burton  the  elder,  left  her  by  his  will, 
which  fell  due  after  the  death  of  James 
Brown,  was  apportioned  among  her  legatees. 

Numerous  exceptions  were  filed  to  this 
report  by  the  plaintiff;  and  there  were  two 
exceptions  filed  by  John  Burton ;  but  neither 
of  them  related  to  the  apportionment  of  the 
estate  of  Robert  Burton,  Jr.,  among  the 
leg-atees  of  Mrs.  Brown. 

Whilst  the  cause  was  progressing  in  the 
Circuit  court,  two  appeals  were  taken  upon 
single  questions  decided  after  the  decree  of 
the  24th  of  November  1848,  settling  the 
construction  of  the  will  of  Robert  Burton, 
Jr.,  and  distributing-  the  fund  in  the  hands 
of  his  executor.  One  of  these  appeals  was 
by  the  plaintiffs,  from  a  decree  appointing 
a  receiver  of  the  rents  of  the  real  estate  of 
James  Brown  deceased ;  and  this  decree  was 
affirmed  by  this  court.  The  other  was  b3' 
Scott,  executor  of  L<eslie,  from  a  decree  as 
to  a  sum  of  money  which  had  been  paid 
him;  and  this  decree  was  reversed.  And 
there  was  a  third  appeal  by  the  executors 
and  devisees  and  legatees  of  James  Brown 
and  Anna  Pitfield  Brown,  deceased,  taken 
from  the  decrees,  rendered  on  the  29th  of 
June  1850,  and  the   1st  of  March  1859, 

7  based  on  the  *first  report  of  commis- 
sioner   Giles,    which    distributed    the 

interest  of  Robert  Burton,  Jr.,  among  the 
legatees  of  Mrs.  Brown ;  which  decrees  were 
affirmed  by  this  court. 

The  cause  came  on  to  be  finally  heard  on 
the  13th  of  March  1869,  when  the  court 
overruled  all  the  exceptions  to  the  commis- 
sioner's report,  and  made  a  decree  in  favor 
of  John  Burton  and  the  legatees  of  Anna 
Pitfield  Brown,  based  upon  the  last  report. 
From  this  decree  the  plaintiffs  applied  for 
and  obtained  an  appeal  to  this  court.  Sub- 
sequently, John  Burton  applied  to  a  judge 
of  this  court  for  an  appeal,  which  was  al- 
lowed. In  his  petition  he  assigned  four 
errors.  These  errors  are  set  out  in  the 
opinion  of  the  court. 

The  case  was  arg^ued  by  Marshall  & 
Bouldin  for  the  appellants  in  the  first  ap- 
peal, and  by  Andrew   Johnston,    J.    Alfred 


Jones  and  Conway  Robinson,  for  John  Bur- 
ton. 

Moncure,  P.,  delivered  the  opinion  of  the 
court,  sustaining  the  decree  of  the  court 
below  overruling  the  exceptions,  and  de- 
creeing upon  the  report.  Upon  the  appeal 
by  John  Burton,  the  opinion  proceeded  as 
follows : 

Having  considered  and  disposed  of  all  the 
questions  directly  arising  on  this  appeal, 
we  would  now  be  prepared  to  say  there  is 
no  error  in  the  decree  appealed  from,  and 
that  it  ought  to  be  affirmed,  but  for  the  fact 
that  there  is  another  appeal  in  this  case, 
which  was  heard  at  the  same  time  with  this 
appeal,  and  the  decision  of  which  may  affect 
the  decision  of  this  appeal.  We  will,  there- 
fore, proceed  now  to  consider  that  appeal. 

That  appeal  was  taken  by  John  Burton, 
to  the  decree  of  the  28th  of  March  1848,  and 
also  to  the  decree  of  the  13th  of  March  1869. 
The  decree  of  the  28th  of  March  1848,  was 
as  to  the  construction  of  the  will  of  Robert 
Burton,  the  younger,  and  as  to  the  disposi- 
tion of  his  estate  to  be  made  by  his  execu- 
tor. The  court  was  of  opinion,  that  the  true 
intent  and  meaning  of  the  testator, 
8  ^apparent  on  the  face  of  the  will,  was 
to  devise  to  his  mother,  Anna  Pitfield 
Brown,  wife  of  James  Brown,  to  her  sole 
and  separate  use,  all  his  estate,  real  and 
personal,  with  power  at  her  death,  or  before 
that  period  should  arrive,  to  dispose  of  the 
same,  by  will  or  otherwise,  as  to  her  might 
seem  most  proper;  and  was  further  of  opin- 
ion, that  the  said  Anna  Pitfield  Brown,  by 
her  will  or  appointment,  duly  made  and 
published  on  the  31st  day  of  March  1840, 
during  the  lifetime  of  her  husband,  duly 
exercised  the  power  so  vested  in  her;  and 
the  court  accordingly  decreed  that  James 
E.  Heath,  executor  of  said  Robert  Burton 
the  younger,  should  sell  certain  stocks,  &c. , 
and  regarding,  &c.,  and  after  reserving, 
&c.,  should  divide  the  whole  fund  in  hand 
equally  among  the  eight  children  of  the  said 
Anna  P.  Brown,  (to  whom  she  had  ap- 
pointed the  estate  claimed  to  have  been 
devised  to  her  by  her  said  son  Robert  Bur- 
ton), the  eig:hth  part  or  share  of  John  Bur- 
ton to  be  paid  to  himself  or  his  counsel, 
without  exacting  a  refunding  bond,  &c. 
There  was  accordingly  a  distribution  made 
by  the  said  executor  in  pursuance  of  the 
said  decree,  and  the  portion  of  John  Burton 
was  paid  to  his  attorney,  as  appears  by  a 
report  of  Commissioner  Poiteaux,  returned 
and  filed  on  the  30th  of  June  1848. 

In  John  Burton's  petition  for  an  appeal, 
four  errors  are  assigned  in  the  decrees  ap- 
pealed from.  The  first  is,  that  *4n  respect 
of  the  transactions  of  James  Brown,  as 
executor  of  Robert  Burton  the  elder,  the 
Circuit  court  erred  in  not  adjudging  to  be 
due  from  said  Brown  at  least  as  much  as  is 
claimed  by  the  first  of  the  exceptions  filed 
bv  John  Burton  on  the  8th  of  March  1869.'* 
This  assignment  of  error  has  already  been 
disposed  of. 

The  second  is,  that  *'the  Circuit  court 
should  have  held,  under  the  will  of  Robert 
Burton    the    younger,    that   all    his  estate, 
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other   than    what   was  given  for  life  to  the 

mother  of  him  and  of  your  petitioner,  was, 

after  her  decease,  to  pass  to  jour  pe- 

9  titioner  in  absolute  property.     It  *may 
be  difficult,    perhaps   impossible  now, 

to  make,  in  any  practical  way,  a  correction 
of  the  error  committed  by  the  decree  of  the 
28th  of  March  1848,  as  to  the  fund  then  in 
the  hands  of  James  B*  Heath,  in  g-iving  to 
your  petitioner  only  one-eighth  thereof. 
But  your  petitioner  is  advised  that  the  com- 
mission of  that  error  furnishes  no  sufficient 
reason  for  sanctioning  the  error  committed 
by  the  decree  of  the  13th  of  March  1869,  as 
to  the  large  amount  with  which  James 
Brown  is  chargeable  in  respect  of  estate 
bequeathed  by  Robert  Burton  the  elder,  to 
Robert  Burton  the  younger.  He  is  advised, 
that  from  the  materials  now  in  the  record, 
there  maj'  be  a  statement  showing  the 
amount  to  which  he  is  entitled,  and  upon 
such  statement,  a  decree  in  his  favor  for 
said  amount." 

This  is  the  main  assignment  of  error  on 
this  appeal,  and  was  the  cause  of  it.  The 
question  involved  is,  as  to  the  true  and 
proper  construction  of  the  will  of  Robert 
Burton  the  younger,  who  died  in  1837.  This 
question  was  very  distinctly  presented  for 
the  decision  of  the  court,  in  the  original 
bill  filed  in  this  case  in  f^ebruary  1843;  in 
which  it  was  stated,  that  **as  a  judicial 
construction  of  the  said  will,  for  guidance 
and  safety  of  your  orators,  is  among  the 
objects  of  this  bill,  your  orators  will,  for 
the  convenience  of  the  court,  here  copy  it 
in  extenso,'*  &c. ;  and  then  the  substantial 
parts  of  the  will  are  set  out,  in  haec  verba, 
in  the  bill.  An  official  copy  of  the  will  was 
also  filed  as  an  exhibit  with  the  bill.  In 
the  answer  of  John  Burton,  filed  on  the  27th 
of  June  1845,  he  distinctly  concurred  in 
presenting  the  same  question  for  the  deci- 
sion of  the  court,  using  in  his  answer  this 
language:  **This  defendant  concurs  in  de- 
siring the  court  to  declare  the  true  construc- 
tion of  the  will  of  Robert  Burton  the 
younger;  and  he  prays  that  the  executorial 
accounts  of  the  said  Heath,  on  the  estate  of 
Robert  Burton  the  younger,  may  be  stated, 
settled  and  adjusted,  and  that  a  decree  may 
be  made  for  the  distribution  of  the  assets 
in  the  hands  of  the  said  executor,  ac- 

10  cording  to  the   several  *rights   of  the 
parties  entitled  thereto.  * '     On  the  28th 

of  March  1848,  this  question,  thus  distinctly 
propounded  to  the  court,  both  by  the  bill 
and  the  answer  of  John  Burton,  was  decided 
separately  from  all  other  questions  in  the 
cause ;  it  being  recited  in  the  decree  that 
*'this  cause  came  on  this  day  to  be  again 
heard  on  such  only  of  the  papers  and  plead- 
ings formerly  read  as  involve  the  judicial 
construction  of  the  will  of  Robert  Burton 
the  younger,  deceased,  and  the  apportion- 
ment of  his  estate  among  those  entitled  to 
it  under  said  will,  and  also  on  the  report 
made  by  Commissioner  Poiteaux,  dated  the 
8th  day  of  June  1846,  under  that  part  of  the 
interlocutory  decree  entered  herein  on 
the  27th  of  June  1845,  which  directed  James 
E.  Heath,  executor  of  the  said  Robert  Bur- 


ton the  younger,  to  render  before  the  said 
commissioner  an  account  of  his  transactions 
as  executor.'*  And  the  decree  was  then 
rendered  which  has  already  been  substan- 
tially set  forth.  The  question  appears  to 
have  been  argued  before  the  court  with 
great  ability  by  counsel  on  both  sides;  and 
at  the  time  of  pronouncing  the  decree  an 
able  opinion  was  delivered  by  the  court, 
which  is  referred  to  in  the  decree,  and  made 
a  part  of  the  record.  The  question  was  cer- 
tainly a  very  doubtful  one,  upon  which 
counsel  and  judges  might  very  well  differ. 
Being  a  question  of  construction  of  a  will, 
it  depended,  almost  entirely,  upon  the  terms 
of  the  will,  and  the  circumstances  which 
surrounded  the  testator  at  the  time  of  its 
execution.  It  seems  from  the  record,  that 
John  Burton  acquiesced  in  the  decree,  took 
no  exception  to  any  proceeding  had  under 
it,  or  in  conformity  with  it,  made  no  appli- 
cation for  a  rehearing  of  the  question,  or 
for  an  appeal  from  the  decree,  from  the  date 
thereof,  on  the  28th  of  March  1848,  until 
the  petition  for  this  appeal  was  prepared 
and  presented  to  a  judge  of  this  court,  on 
or  about  the  10th  of  !F^ebruary  1870,  a  period 
of  nearly  twenty-two  years.  Very  soon 
after  the  said   decree   was   rendered,  James 

B.  Heath,    executor  of  Robert  Burton 
11        the  younger,    in   pursuance  ^thereof, 

made  distribution  of  a  fund  in  his 
hands  as  such  executor,  among  the  eight 
children  of  the  said  Anna  P.  Brown ;  pay- 
ing the  eighth  part  or  share  of  John  Bur- 
ton, amounting  to  $511.25,  to  his  counsel, 
as  appears  by  a  report  of  Commissioner 
Poiteaux,  returned  and  filed  in  the  case  on 
the  30th  day  of  June  1848.  In  Commis- 
sioner Giles*  first  general  report,  dated 
September  18th,  1855,  he  stated  the  accounts 
made  out  by  him,  upon  the  assumption  that 
the  estate  of  Robert  Burton  the  younger  was 
distributable  according  to  the  construction 
put  upon  his  will  by  the  decree  of  the  Cir- 
cuit court  as  aforesaid ;  and  there  was  no 
exception  to  his  report  on  that  ground.  On 
the  1st  of  March,  1859,  the  cause  came  on 
to  be  further  heard  on  the  papers  formerly 
read,  and  the  said  report  of  Commissioner 
Giles,  and  the  exceptions  thereto,  &c. ,  when 
a  decree  was  rendered  disposing  of  some  of 
the  exceptions,  but  as  to  the  rest  recommit- 
ting the  report  to  the  commissioner,  with 
instructions.  As  before  stated,  there  was 
an  appeal  from  this  decree,  which  was 
affirmed  by  the  court  of  Appeals  on  the  30th 
of  April  1864.  In  Commissioner  Giles* 
next  general  report,  dated  August  22,  1868, 
made  in  pursuance  of  the  said  decree  of  the 
1st  of  March  1859,  affirmed  on  the  30th  of 
April  1864,  as  aforesaid,  he  stated  his  ac- 
counts in  the  same  way,  in  regard  to  the 
distribution  of  Robert  Burton  the  j'ounger's 
estate,  in  which  they  had  been  stated  in 
his  former  report  as  aforesaid;  and  there 
was  no  exception  to  his  latter,  as  there  had 
been  none  to  his  former,  report  on  that 
ground.  On  the  contrary,  in  the  special 
statements  'annexed  to  the  special  report 
made  by  the  commissioner  at  the  request  of 
John    Burton's   counsel,    dated    September 
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14th,  1868,  and  according  to  which  the  said 
counsel  claimed  that  a  decree  should  be  ren- 
dered, the  accounts  were  stated  in  the  same 
way  in  regard  to  the  distribution  of  the 
said  estate.  On  the  13th  of  March  1869,  the 
cause  came  on  to  be  further  heard  on 
the  papers  formerly  read,  and  the  said 

12  report  of  Commissioner  *Giles,  dated 
the  22d  of  August,  1868,  and  the  ex- 
ceptions thereto,  Ac,  when  the  court  over- 
ruled all  of  the  said  exceptions,  approved 
and  confirmed  the  said  report,  and  rendered 
a  decree  accordingly.  From  that  decree  the 
executors  of  James  Brown  applied  for  and 
obtained  an  appeal  on  or  about  the  23d  of 
June  1869;  after  which,  to  wit:  on  or  about 
the  10th  of  February  1870,  the  defendant, 
John  Burton,  applied  for  the  appeal  obtained 
by  him  as  aforesaid. 

Now  whether  the  question  in  regard  to  the 
true  construction  of  the  will  of  Robert  Bur- 
ton the  younger,  was  correctly  decided  or 
not  by  the  Circuit  court,  in  the  said  decree 
of  the  28th  of  March  1848,  (upon  which 
question  we  express  no  opinion),  we  think 
it  is  now  too  late,  and  was  too  late  when 
the  appeal  was  applied  for  by  John  Burton 
as  aforesaid,  to  object,  for  the  first  time,  to 
the  correctness  of  that  decision.  We  think 
his  right  to  make  such  an  objection  has 
been  lost  by  acquiescence,  express  or  im- 
plied, by  lapse  of  time,  and  (if  not  lost 
before)  by  his  failure  to  make  the  objection 
in  this  court  when  the  appeal  from  the 
decree  of  the  1st  of  March  1859  was  heard 
in  1864.  The  issue  upon  this  question  was, 
as  we  have  seen,  very  distinctly  presented 
by  the  pleadings  in  the  cause ;  the  parties 
seem  to  have  desired  to  have  it  speedily  de- 
cided, and  it  was  accordingly  the  first  liti- 
gated question  which  was  decided  in  the 
case.  It  was  separate  from  the  other 
numerous  questions  involved  in  the  case, 
although  in  the  consequences  of  its  decision 
it  was  connected  with  most  of  them.  We 
find,  therefore,  that  on  the  28th  of  March 
1848,  without  waiting  for  the  maturity  of 
the  cause  for  a  full  and  general  hearing,  it 
was  brought  on  for  hearing  as  to  this  ques- 
tion only,  and  upon  such  of  the  papers  and 
pleading's  only  as  had  relation  to  it,  and, 
after  full  and  able  argument,  an  opinion 
and  decree  were  pronounced  by  the  court 
upon  the  question.  If  John  Burton  had 
not  intended  to  acquiesce  in  that  decision, 
he  would  at  once   have  appealed  from 

13  it.     *He  had  the  strongest  motive  for 
doing  so,  and  no  motive  whatever  for. 

delay.  His  interest  and  desire  were  for  a 
speedy  termination  of  the  case,  so  far  as  he 
was  concerned.  An  appeal  from  that  deci- 
sion would  not  have  delayed  the  case  in 
other  respects,  at  least  if  it  could  not  be 
brought  to  a  conclusion  in  other  respects 
before  the  termination  of  the  appeal.  That 
course  was  pursued  by  James  Scott,  executor 
of  John  L#e8slie,  in  regard  to  a  decree  ren- 
dered against  him  in  the  case  on  the  23d 
day  of  March  1849.  On  that  day,  the  cause 
came  on  for  hearing  only  as  to  the  question 
which  affected  Lesslie's  executor,  and  upon 
such  only  of  the   papers  and   pleadings  as 


involved  that  question,  when  the  court  ren- 
dered the  said  decree  against  him.  Being 
dissatisfied  with  it,  he  at  once  appealed 
from  it ;  and  in  February  1855,  the  special 
court  of  Appeals  reversed  it.  John  Burton 
would  doubtless  have  pursued  the  same 
course  if  he  had  not  determined  to  acquiesce 
in  the  decree.  There  was  the  same  reason 
for  appealing  from  it  at  once,  as  there 
would  have  been  if  the  question  decided  had 
been  the  only  question  involved  in  the  case. 

John  Burton  not  only  acquiesced  in  the 
decision  by  failing  to  appeal  from  it,  but 
he  also  acquiesced  in  it,  as  we  have  seen, 
by  receiving  money  under  it.  He  received 
his  distributive  portion  of  the  money  which 
was  distributed  in  pursuance  of  the  decree, 
by  James  E.  Heath,  executor  of  Robert 
Burton,  the  younger.  In  other  words,  he 
received  a  portion  of  the  estate  of  Robert 
Burton  the  younger,  under  the  will  of  his 
mother,  Anna  P.  Brown;  and  he  now  claims 
the  whole  of  that  estate  against  the  said 
will.  This  is  claiming  under  and  against 
the  same  will,  which  in  law  is  inadmissible. 
When,  therefore,  he  claimed  and  received 
money  under  the  will,  he  concluded  himself 
from  afterwards  claiming  against  it.  As 
a  general  rule,  a  decree  or  order  made  bj' 
consent  of  counsel,  cannot  be  the  subject  of 
appeal.  3  Daniel's  Ch.  PI.  and  Pr.  1602, 
1st  Am.  iM. ;  Atkinson  v.  Marks, 
14  *1  Cow.  R.,  691,  709.  In  that  case  it 
was  held  that  there  could  be  no  appeal 
from  a  decree,  not  only  when  it  was  bj' 
I  consent,  but  also  if  contested  and  the  party 
acted  under  it ;  as  where  there  is  a  decree 
for  an  account,  settling  principles  and  in- 
structing the  master  accordingly,  and  the 
party,  though  he  considers  it  erroneous, 
pursues  the  reference  instead  of  taking  r.n 
appeal  at  once.  The  latter  branch  of  the 
rule,  however,  as  laid  down  in  the  case  in 
1  Cowen,  appears  not  to  be  the  English 
rule,  Morgan  v.  Morgan,  7  Eng.  Law  and 
Eq.,  216,  220,  as  it  certainly  is  not  the  rule 
in  this  State.  In  this  case,  as  we  have 
seen,  John  Burton  not  only  pursued  the 
reference,  but  accepted  money  under  the 
decree,  did  not  except  to  any  of  the  reports 
of  the  commissioner  made  in  pursuance  of 
the  decree,  claimed  a  decree  according  to 
special  statements  made  out  by  his  counsel, 
upon  the  principles  settled  by  the  decree 
of  the  28th  of  March  1848,  and  made  no 
objection  in  any  way  to  that  decree  for  22 
years  after  it  was  rendered,  or  until  his 
appeal  was  applied  for  on  the  10th  of  Feb- 
ruary 1870 ;  and  that  too,  when  the  cause 
came  on  for  general  and  final  hearing,  and 
there  was  a  decree  therein  on  the  1st  of 
March  1859,  from  which  decree  there  was 
an  appeal  by  the  executors  and  devisees  of 
James  Brown  and  of  Anna  P.  Brown,  and 
others,  on  which  appeal  the  said  decree  was 
affirmed  by  this  court  on  the  26th  of  April 
1864. 

If  John  Burton  wished  to  object  to  the 
correctness  of  the  decree  of  the  28th  of 
March  1848,  and  had  not  previously  given 
up  for  lost  his  right  to  do  so  by  his  ac- 
quiescence   as   aforesaid,    he  ought  to  have 


19 


22  QRATT. 


Virginia  Reports,  Annotated. 


16,  16,  17 


*to   be    heard,    and 
in   behalf    of   their 


made  such  objection,  as  he  mig^ht  have  done, 
in  the  Circuit  court,  when  the  cause  was 
there  heard  on  the  1st  of  March  1859 ;  or,  at 
all  events,  in  this  court,  when  the  appeal 
was  here  heard  on  the  26th  of  April  1864. 
That  appeal  was  taken  in  1859.  John  Bur- 
ton was  a  party  to  it  as  one  of  the  appellees. 
He  was  represented  by  able  counsel,  who 
were  present  in  this  court  when  the 
15  appeal  came  on 
argued  the  case 
clients.  Not  having  made  the  objection  on 
either  of  those  two  occasions,  his  failure  to 
do  so  would,  of  itself,  have  precluded  him 
from  the  right  of  appealing  afterwards  from 
the  decree  of  the  28th  of  March  1848,  if  his 
previous  conduct  or  neglect  had  not  already 
precluded  him  from  such  right. 

Whatever  may  be  the  rule  of  equity  prac- 
tice in  England,  New  York,  or  elsewhere, 
we  think  that,  according  to  our  law  and 
practice,  the  decree  of  this  court  of  the  26th 
of  April  1864  operated  as  an  affirmance  of 
all  the  prior  decrees  rendered  in  the  cause 
which  had  not  been  previously  reversed, 
including  the  decree  of  the  28th  of  March 
1843,  even  supposing  that  decree  not  to  have 
become  irreversible  by  acquiescence  as 
aforesaid. 

What  was  said  by  the  Lord  Chancellor 
(Lord  St.  Leonards)  and  Lord  Brougham, 
in  the  case  of  Birch  v.  Joy,  referred  to  by 
the  counsel  of  John  Burton,  3  House  of 
Lords  cases,  578,  to  the  eflFect  that  the  part 
of  a  decree  unappealed  from  remains  as 
before,  and  is  not  rendered  final  by  the 
decision  of  the  appellate  court  on  the  part 
which  is  the  subject  of  the  appeal,  is  there- 
fore, not  true  and  not  applicable,  at  least 
as  a  general  rule,  in  this  State — '*As  in  the 
case  of  an  appeal  from  a  final  decree,  not 
only  any  error  in  that,  but  any  error  in  the 
former  proceedings,  ought  to  be  corrected, 
so  upon  an  appeal  from  an  interlocutory 
order,  not  only  error  in  that  order,  but  errors 
in  the  former  proceedings  should  be  cor- 
rected. In  either  case,  the  effect  of  the 
appeal  is  to  bring  up  the  whole  proceedings 
prjor  to  the  decree  or  order  from  which  the 
appeal  is  taken.*'  Thus  the  principle  is 
laid  down  in  2  Rob.  Pr. ,  old  ed. ,  p.  433 ;  and 
in  support  of  it,  the  following  cases  are 
cited:  Lomax  v.  Picot,  2  Rand.,  247; 
Jacques,  Ac,  v.  Methodist  Episcopal 
17  John.  R.,  548;  Atkinson  v. 
Cow.  R.,  691;  Teal  v.  Woodworth, 
R.  470.  This  principle  prevails 
this  State.  Huston's  adm'r  v. 
Cantril,  *&c.,  11  Leigh,  136.  In  that 
case,  Judge  Stanard,  in  considering 
two  questions,  the  first  of  which  was,  *'Can 
the  court,  on  this  appeal  from  the  dismis- 
sion of  the  supplemental  bill,  examine  the 
previous  decrees,  and  correct  them,  if  they 
be  erroneous,"  said:  **The  cases  referred 
to  in  2  Rob.  Pr.,  433,  leave  no  doubt  that 
the  first  question  must  be  answered  in  the 
affirmative.** 

There  is  another  rule  of  equity  practice 
in  this  State,  which  authorizes  the  appellate 
court  to  correct,  not  only  all  errors  in  the 
proceedings  of  the  court   below  against  the 
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appellant,  but  also  all  errors  in  those  pro- 
ceedings against   the  appellee.     That   rule 
is  thus  laid   down    in    2   Rob.    Pr. ,    p.  434 ; 
**The  whole  proceedings  prior  to  the  decree 
or  order  being  brought  up,  if  error  against 
the  appellee  is  perceived   in   the  recoM,  the 
appellate  court  will  reverse  the  proceedings, 
either  in  whole  or  in  part,    in   like  manner 
as  it  would  have  done   if   the   appellee   had 
brought  the  same  before  it  by  appeal;"  and 
in  support  of  the  rule,  the  author  cites  Day 
V.  Murdock,  1  Munf.,    460.     In   that  case  it 
was    held   by   this   court,    in   October  1810, 
that  upon  an  appeal  from  a  decree  in  chan- 
cery, an  error  to  the   injury  of  the  appellee 
ought  to  be  corrected,    although   he  did  not 
appeal.     This  seems  to  be  the  first  express 
reported  judicial  sanction  which  was  given 
to  the  rule ;  but  it  has  been  acted  upon  ever 
since;  and    the    same    author  cites   a  case 
from  the  next  volume  of  Munford*s  reports, 
in  which  it  was   acted   upon,  viz:  Defarges 
V.    Lipscomb,    2    Munf.,    451.      Indeed,    as 
early  as  the   2d   of   October  1811,  this  court 
established  the  following   general  rule:  **It 
is  the  opinion  of  this  court,  founded  as  well 
on    a    full   consideration   of   the   law  as  on 
various   decisions     which    have    heretofore 
been  had,  that  in  future,  where  a  judgment 
or  decree  is  reversed,  neither  in    the   whole 
nor  in  part,  on  the  ground  of  error  against 
the   appellant   or    plaintiff,    in  any  appeal, 
writ  of  error  or  supersedeas ;  yet  if  error  is 
perceived     against     the     appellee     or    de- 
fendant,   the  court   will  consider  the 
17        *  whole    record   as  before    them,    and 
will   reverse    the   proceedings,   either 
in  whole  or  in  part,  in  the  same  manner  as 
they  would  do  were  the   appellee  or  defend- 
ant also  to    bring   the   same   before   them, 
either  by  appeal,    writ   of  error  or  superse- 
deas ;  unless   such   error  be   waived  by  the 
appellee  or  defendant,    which   waiver  shall 
be  considered    a  release   of  all  errors  as  to 
him.**     This  rule,  in  substance,  or  one  like 
it,  has  been   in    force   ever  since,    and  the 
existing    rule   on   the   subject  is  the  9th  of 
the  rules  of  the  court,  as   published   in   the 
20th    volume   of   Grattan's   Reports.     This 
court  recently  had  occasion,    in  an  opinion 
delivered  by    Judge    Christian,  in  the  case 
of    Walker's   ex*or,    Ac,    v.    Page,    &c.,  21 
Gratt.,  636,  to  express   its   views   in  regard 
to  the   subject    of   this  rule,  which  opinion 
embraces   all   that   is    necessary  to  be  said 
upon  the  subject. 

Then,  whether  John  Burton  had  a  right 
or  not  to  ask  for  a  correction  of  the  error  in 
the  decree  of  the  28th  of  March  1848,  of 
which  he  now  complains,  when  the  case  was 
before  the  appellate  court,  on  the  appeal  of 
Lesslie's  ex*or  from  the  decree  of  the  23d  of 
March  1849,  or  on  the  appeal  of  Alexander 
S.  Brown  and  others  from  the  decree  of  the 
19th  of  November  1853,  appointing  a  receiver 
(those  appeals  being  from  special  decrees 
upon  particular  questions  arising  in  the 
case),  upon  which  question  we  deem  it  un- 
necessary now  to  express  an  opinion ;  there 
can  be  no  doubt,  but  that  he  could  have 
asked  for  such  correction,  when  the  case 
was  before  this   court   on    the   appeal  ^om 
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the  decree  of  the  1st  of  March  1859,  unless 
he  had  previously  abandoned  his  rig^ht  to 
do  80,  or  lost  or  g^iven  it  up  by  acquiescence 
as  aforesaid.  And  unless  he  had  so  aban- 
doned, lost  or  g-iven  up  such  right,  or 
intended  to  waive  it,  he  ought  to  have  ex- 
ercised it  on  that  occasion ;  and  his  failure 
to  do  so  was  equivalent  to  a  waiver  of  such 
right,  and  a  release  of  all  error  as  to  him. 
Having  then  an  opportunity  to  exercise  the 

right  when  the  whole  case  was  already 
18       before  the  appellate  court,  *therc  can 

be  no  reason  in  permitting  him  to 
forego  that  opportunity,  and  afterwards  to 
take  a  new  and  independent  appeal,  for  the 
purpose  of  obtaining  the  same  relief  he 
might  have  obtained  on  the  former  appeal. 
To  permit  him  to  do  so  would  not  be  a  ben- 
efit to  him,  but  rather  an  injury,  while  it 
would  subject  his  adversaries  to  unnecessary 
expense  and  inconvenience.  There  is  wis- 
dom therefore  in  our  rule  of  practice,  which 
authorizes  the  appellate  court  to  correct 
errors  against  the  appellee  as  well  as  against 
the  appellant,  and  in  that  construction  of 
the  rule  which  requires  the  appellee  to  in- 
voke the  exercise  of  such  authority,  unless 
he  means  to  waive  all  error  as  to  him. 

We  are  therefore  of  opinion  that  the  ap- 
pellant, John  Burton,  had  no  right  to  obtain 
this  appeal  upon  the  ground  relied  on  in 
the  second  assignment  of  error,  that  '*the 
Circuit  court  should  have  held  under  the 
will  of  Robert  Burton  the  younger,  that  all 
his  estate  other  than  what  was  given  for 
life  to  the  mother  of  him  and  your  peti- 
tioner was,  after  her  decease,  to  pass  to 
your  petitioner  in  absolute  property.  *  * 

In  regard  to  the  third  assignment  of  error, 
it  has  already  been  disposed  of  in  deciding 
the  other  appeal.  In  regard  to  the  fourth 
and  last,  it  does  not  arise,  under  the  view 
we  have  taken  of  the  case.  As  to  the  sug- 
gestion made  in  the  latter  part  of  that  as- 
signment of  error,  that  there  should  be  a 
'* provision  in  respect  to  descendants  of 
James  Brown  who  shall  have  received  money 
arising  from  the  proceeds  of  lands  embraced 
in  the  deed  of  October  28,  1824,  to  George 
Clark  and  others;"  that  **under  the  distri- 
bution in  Virginia  of  the  estate  of  Robert 
Burton  the  elder,  no  portion  should  be  paid 
to  any  of  those  descendants  until  there  shall 
first  be  deducted  what  shall  have  been  paid 
to  them  respectively  in  Kentucky;**  that 
is  a  subject  of  which  the  court  below  will 
have  control  when  the  cause  goes  back  to 
it,  and  which  properly  belongs  to  that 
19  court.  Out  of  abundant  *caution,  if 
desired,  the  affirmance  may  be  with- 
out prejudice  to  the  right  of  the  said  court 
to  make  such  decree  in  that  respect  as  may 
seem  to  it  to  be  proper. 

Upon  the  whole,  we  are  of  opinion,  that 
in  the  case  of  Brown's  ex'ors,  &c.  v.  Bur- 
ton's adm'r,  &c.,  there  is  no  error  in  the 
decree  appealed  from,  and  that  it  be  affirmed, 
without  prejudice  as  aforesaid,  and  that  in 
the  other  case,  that  of  Burton  v.  Brown, 
&c.,  the  appeal  be  dismissed  as  having  been 
improvidently  allowed. 


The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that 
the  second  of  the  above  named  appeals  was 
improvidently  allowed  from  the  said  decree 
of  the  28th  of  March  1848,  and  therefore  it 
is  decreed  and  ordered  that  the  same  be  dis- 
missed ;  and  that  the  appellant  pay  to  the 
appellees  in  that  appeal,  their  costs  by  them 
about  their  defence  in  that  behalf  expended. 
And  the  court,  for  reasons  stated  and  filed 
as  aforesaid,  is  further  of  opinion,  that 
there  is  no  error  in  the  said  decree  of  the 
13th  of  March  1869,  and  that  the  same  ought 
to  be  affirmed.  But  it  being  suggested  to 
the  court  that  the  descendants  of  James 
Brown,  or  some  of  them,  may  have  received 
money  arising  from  the  proceeds  of  sales  of 
land  in  Kentucky  embraced  in  the  deed  of 
28th  of  October  1824,  to  George  Clarke  and 
others,  in  the  proceedings  mentioned;  and 
that,  in  that  event,  no  portion  of  the  pro- 
ceeds of  the  trust  estate  in  Virginia,  em- 
braced in  the  deed  of  the  same  date  to 
Charles  Copland  and  others,  also  in  the 
proceedings  mentioned,  should  be  paid  to 
any  such  descendants  as  may  have  so  re- 
ceived money  as  aforesaid,  until  they  shall 
have  duly  accounted  for  the  money  so  re- 
ceived, in  order  that  there  may  be  a  just 
and  equitable  apportionment  of  all  the  trust 
fund  which  may  be  realized  under  either 
of  the  said  deeds  among  the  parties  entitled 
to  the  benefit  thereof,  according  to 
20  their  respective  rights ;  the  court  *is 
of  opinion  that  the  court  below  may 
make  any  orders  and  decrees  which  may 
seem  to  it  proper  in  that  respect,  but  that 
out  of  abundant  caution  the  said  affirmance 
should  be  expressed  to  be  without  prejudice 
to  the  right  of  that  court  to  make  such 
orders  and  decrees.  Therefore,  it  is  further 
decreed  and  ordered  that  the  said  decree  of 
the  13th  March  1869,  be  affirmed,  without 
prejudice  as  aforesaid,  and  that  the  appel- 
lants in  the  first  of  the  above  named 
appeals,  do,  out  of  the  estate  of  their  testa- 
tor, James  Brown,  deceased,  pay  to  the 
appellees  in  that  appeal,  their  costs  by  them 
about  their  defence  in  that  behalf  expended. 
Which  is  ordered  to  be  certified  to  the  Chan 
eery  court  of  the  city  of  Richmond. 

Appeal  of  John  Burton  dismissed. 

The  decree  affirmed. 


21        *Thorndik6  &  als.  v.  Reynolds  &  als. 

March  Term.  1872,  Rlclimond. 

I.  Wills— Powers— Validity.*— A  husband  who  by  his 
will  Blves  property,  real  and  personal,  to  his  wife, 
absolutely,  if  she  survives  him,  may  by  his  will 
authorize  her  to  make  a  will  in  his  lifetime  dispos- 
ing of  said  property.  And  the  wife  having  made  a 
will  in  the  lifetime  of  her  hnshand,  disposing  of 
the  property,  and  afterwards  survivinur  her  hus- 
band, and  dyinfir  without  re-execntinflr  or  reroUng' 
her  will,  the  same  is  valid  to  pass  the  property  to 
her  devisees  and  legatees. 

*WI1Ia— Construction— Powers.— See  M'Camant  v. 
Nuckolls,  86  Va.  899,  12  S.  E.  Rep.  160:  Phillips  v. 
Ferg-uson.  85  Va.  516.  8  S.  E.  Rep.  241. 
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3.  Same—  Same— Will  Made  in  Pursuance  of.— Ttaougrli 
the  will  of  the  wife  does  not  say.  In  terms,  that  it 
is  made  In  pursuance  of  the  power  vested  in  her 
"by  her  husband's  will:  yet  as  his  will  was  shewn 
to  her  by  his  directions,  and  she  had  no  property 
of  her  own  at  the  time,  and  the  provisions  of  her 
will  have  obvious  reference  to  his  will,  it  will  be 
held  that  her  will  was  made  in  pursuance  of  the 
power. 

3.  Sane-Same— Construction.— The  clause  in  the  will 
of  the  husband  fflvinsr  the  power  to  the  wife,  must 
have  been  Intended  to  take  effect  from  its  date; 
and  so  the  will  of  the  wife  as  an  execution  of  the 
power  will  be  intended  to  take  effect  from  its  date ; 
though  not  to  divest  and  pass  the  title  in  the  life- 
time of  her  husband  and  herself. 

4.  Same— Revocation.— The  will  of  the  wife  was  not 
revoked  by  the  death  of  the  husband,  leaving  the 
wife  surviving  him,  and  therefore  it  was  not 
necessary  for  her  to  re-execute  the  will  after  his 

death. 

5.  Same— Power— Extinguishment.— Though  the  wife 
survives  the  husband,  and  thereupon  becomes 
absolutely  entitled  to  the  property,  this  does  not 
extinguish  the  power;  but  the  will  of  the  wife 
executed  under  the  power,  in  the  lifetime  of  the 
husband,  not  having  been  revoked  by  her,  or 
re-executed,  pa.sses  the  property  at  her  death  to 
her  devisees  and  legatees. 

6.  Same— Same— Construction.— H.  dies,  leaving  a 
will  and  three  codicils,  in  each  of  which  he  gives 
valuable  property  to  his  wife,  if  she  survives  him: 
and  in  some  of  these  bequests  he  authorizes  her  to 
make  a  will  in  his  lifetime  to  dispose  of  it.  By  the 
third  codicil  he  gives  her  one-half  of  his  residuary 
estate,  and  then  adds:  **And  for  all  the  purposes 
contemplated  in  my  will  and  the  codicils  thereto, 
I  authorize  and  empower  my  wife  to  make  a  will 

in  my  lifetime  which  shall  be  good  and 
22         •effectual  In  law  and  equity."    This  is  a  valid 

power  to  the  wife  to  make  a  will  in  the  life- 
time of  the  husband,  to  dispose  of  the  property 
bequeathed  to  her;  and  looking  to  the  language 
employed,  all  the  provisions  of  the  will,  and  the 
surrounding  circumstances,  the  Intention  of  the 
testator  was  held  to  be  that  the  power  was  not 
confined  to  the  bequest  of  the  residue,  but  to  all 
the  bequests  to  her  In  the  will  and  codicils. 

In  June  1868,  Sarah  Thorndike,  of  Con- 
necticut, filed  her  bill  in  the  Circuit  court 
of  the  city  of  Richmond,  against  Richard 
F.  Reynolds,  the  executor  of  Ann  Hubbard 
deceased,  and  others,  to  set  aside  the  will 
and  codicil  thereto  of  Mrs.  Hubbard,  which 
had  been  admitted  to  probate  in  said  court. 
The  plaintiff  was  the  sister,  and  one  of  the 
heirs  at  law  and  next  of  kin  of  Mrs.  Hub- 
bard ;  and  the  grounds  on  which  she  sought 
to  set  aside  the  will  and  codicil  were,  that 
thej'  were  made  during  the  lifetime  of  Mrs. 
Hubbard's  husband,  and  without  authority, 
she  having  survived  her  husband. 

An  issue  of  devisavit  vel  non  was  directed, 
and  the  jury  returned  a  special  verdict,  the 
important  facts  of  which  are  as  follows: 
William  H.  Hubbard,  a  native  of  the  State 
of  Connecticut,  came  to  the  city  of  Rich- 
mond in  1809,  where  he  engaged  in  the 
mercantile  business,  and  amassed  a  large 
estate.  He  married,  and  for  forty  years  he 
and  his  wife  lived   together   in   Richmond; 


and  having  no  children  of  their  own,  they 
adopted  Miss  Anna  Hubbard  Gardner,  a 
niece  of  Mrs.  Hubbard,  who  was  ever  con- 
sidered and  treated  by  them  as  their  daugh- 
ter. In  July  1859,  when  Mr.  Hubbard  was 
seventy-nine  years  old,  he  made  his  will. 
The  second  clause  of  his  will  is  as  follows : 
**2.  Should  my  beloved  wife  Ann  survive 
me,  I  give  and  bequeath  unto  her  the  sum 
of  one  hundred  thousand  dollars  in  stock  of 
the  State  of  Virginia,  and  of  the  city  of 
Richmond,  to  be  her  absolute  property,  and 
with  full  power  in  her  to  dispose  of  the 
same  by  will.  I  also  give,  devise,  and  be- 
queath to  her  the  lot  of  ground,  dwelling- 
house,  and  improvements  in  which  we  now 
live,  situate  on   Broad   street,    in  the 

23  city  of  Richmond,    together  *with  all 
my  household  and   kitchen  furniture, 

library,  paintings,  and  engravings,  and 
wearing  apparel,  and  I  desire  that  no  in- 
ventory or  appraisement  of  said  property, 
or  any  part  thereof,  be  made.'* 

By  the  third  clause  of  his  will,  he  gives 
to  James  H.  Gardner,  as  trustee,  for  the 
benefit  of  his  adopted  daughter,  Anna  Hub- 
bard Gardner,  the  sum  of  twenty  thousand 
dollars  in  stock  of  the  State  of  Virginia  and 
the  city  of  Richmond,  for  her  separate  use, 
free  from  the  claim  of  any  husband  she 
might  marry,  with  power  in  her  to  receive, 
control,  and  enjoy  the  interest  and  divi- 
dends, to  direct  the  sale  of  the  stocks  and 
their  re-investment  on  the  same  trusts,  and 
with  power  in  her  to  dispose  of  the  same  by 
will;  and  if  she  should  die  not  leaving  a 
will,  the  said  trust  fund  should  at  her  death 
belong  to  her  next  of  kin,  according  to  law. 

The  testator  gave  numerous  legacies  to 
his  own  relations,  and  others ;  and  provided 
that  should  any  misfortune  reduce  his  estate 
below  the  amount  of  the  specific  legacies 
and  bequests,  then  that  his  beloved  wife 
Ann,  and  his  much  loved  adopted  daughter, 
Ann  Hubbard  Gardner,  should  receive  in 
full  their  legacies,  and  that  all  the  other 
legacies  be  curtailed  and  abated  in  propor- 
tion to  the  amounts  given  them.  And  he 
appointed  his  wife  Ann  Hubbard  executrix, 
and  James  H.  Gardner  and  Ambrose  Carlton 
executors,  of  his  will;  and  directed  that 
they  should  not  be  required  to  give  security. 

In  December  1859,  Mr.  Hubbard  made  the 
first  codicil  to  his  will.  After  various  be- 
quests to  his  relations  and  others,  by  the 
twelfth  clause  he  gave  to  James  H.  Gardner, 
as  trustee,  his  undivided  part  (being  two- 
thirds)  of  a  lot  of  ground,  storehouse,  &c. , 
on  Main  street,  in  trust  for  the  benefit  of 
his  adopted  daughter,  Ann  Hubbard  Gard- 
ner, upon  the  same  trusts  mentioned  in  the 
previous  provision  for  her. 

In  the  thirteenth  clause  he  says:  *'In  the 
event  that  my  beloved  wife  Ann  should 

24  not  survive  me,  I  desire  *and  intend 
that  the  property  in  my  will  given  and 

devised  to  her  shall  be  disposed  of  according 
to  what  I  believe  to  be  her  wishes."  And 
he  then  proceeds  to  give  to  James  H.  Gard- 
ner, in  the  event  that  Mrs.  Hubbard  does 
not  survive  him,  the  house  and  lot,  &c., 
which  he  had  given  to  her  by   his  will,  and 
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fifty  thousand  dollars  of  the  stock  of  the 
State  of  Virginia  and  the  city  of  Richmond, 
in  trust  for  his  said  adopted  daughter;  and 
the  remaining  fifty  thousand  dollars  he 
gives  lo  the  brothers,  sisters,  and  nieces  of 
his  wife. 

In  October  1861,  Mr.  Hubbard  made  a 
second  codicil  to  his  will.  In  it,  beside 
legacies  to  other  parties,  he,  in  addition  to 
the  property  given  in  his  will  to  his  beloved 
wife,  devises  to  her,  in  fee  simple,  another 
house  and  lot  on  Broad  street. 

In  March  1863,  the  testator  made  a  third 
codicil  to  his  will.  By  the  tenth  clause  of 
this  codicil  he  revokes  the  previous  residuary 
bequests,  and  directs  that  the  surplus  of 
his  estate,  after  satisfying  the  devisees  and 
specific  legacies,  shall  be  divided  into  two 
equal  parts,  one  of  which  parts  shall  belong 
in  absolute  property  and  estate  to  my  wife, 
if  she  survives  me,  and,  if  not,  shall  pass 
and  belong  as  she  may  by  her  will  direct; 
and  the  other  half  shall  be  equally  divided 
among  my  nephews  and  nieces  at  the  time 
of  my  death,  and  to  the  descendants  per 
stirpes  of  such  of  them  as  may  be  then  dead. 
But  if,  at  the  time  of  my  death,  any  of  my 
said  nephews  or  nieces,  or  their  descendants, 
be  an  alien  enemy,  or  so  circumstanced  that 
the  legacy  herein  contemplated  would  be 
liable  to  sequestration,  confiscation,  or  for- 
feiture, then  it  is  my  will  that  the  share  of 
said  surplus,  otherwise  intended  for  such 
person,  shall  belong  to  my  wife,  if  she  sur- 
vives me,  and  if  she  do  not,  shall  go  as  she 
may  by  her  will  direct.  *  *  And  for  all  the  pur- 
poses contemplated  in  my  will  and  codicils 
thereto,  I  authorize  and  empower  my  wife 
to  make  a  will  in  my  lifetime,  which  shall  be 

good  and  effectual  in  law  and  equity 
25        but  nothing  ^herein   shall  impair  or 

affect  that  part  of  the  thirteenth  clause 
of  the  first  codicil  to  my  will,  which  relates 
to  my  adopted  daughter.*' 

Mrs.  Hubbard,  with  full  knowledge  of  her 
husband* s  will  and  codicils,  which  were 
exhibited  to  her  by  his  request,  in  June 
1863  made  her  will,  and  in  August  1864  she 
made  a  codicil  to  it.  By  the  first  clause  of 
her  will  she  gives  to  James  H.  Gardner,  in 
trust  for  her  adopted  daughter,  Ann  Hub- 
bard, then  married  to  Richard  F.  Reynolds, 
the  house  and  lot  on  Broad  street  in  which 
her  husband  and  herself  then  lived,  with 
the  furniture,  &c. ;  also  the  other  house  and 
lot  on  Broad  street,  given  to  her  in  the  will 
of  Mr.  Hubbard ;  fifty  thousand  dollars  in 
stocks  of  the  State  of  Virginia  or  the  cit3' 
of  Richmond,  and  pew  No.  64  in  St.  Paul's 
church,  which  is  also  given  to  her  in  Mr. 
Hubbard's  will:  upon  certain  trusts,  and 
with  the  powers  set  out  in  the  clause. 

By  the  second  clause  of  her  will  she  says, 
if  my  husband  die  before  me,  I  give  to 
James  H.  Gardner,  as  trustee,  fifty  thousand 
dollars,  in  stocks  of  the  State  of  Virginia 
or  city  of  Richmond,  to  be  divided  and  ap- 
propriated as  follows :  And  she  then  distrib- 
utes this  sum  among  her  brother,  nieces, 
and  nephews.  There  are  other  legacies 
given  among  her  relations,  and  a  residuary 


bequest  in  favor  of  her  adopted  daughter 
Mrs.  Reynolds. 

All  the  property  and  estate  owned  b3' 
Mrs.  Hubbard,  and  which  her  will  and  cod- 
icil purport  to  dispose  of,  came  to  her  from 
her  husband,  Wm.  H.  Hubbard,  under  his 
will  and  codicils.  Wm.  H.  Hubbard  died 
in  May  1865,  and  in  October  of  the  same 
year  his  will  and  the  three  codicils  were 
admitted  to  probate  in  the  Circuit  court  of 
the  city  of  Richmond.  After  his  death 
Mrs.  Hubbard  kept  the  papers  purporting 
to  be  her  will  and  codicil  without  change, 
and  frequently  recognized  them  as  her  will, 
and  spoke  of  them  as  such ;  and  this  was 
repeated  in  her  last  sickness.  She  died  on 
the  15th  of  October  1865,  and   in  No- 

26  vember  following  her  will  and  *codicil 
were  admitted  to  probate  in  the  Circuit 

court  of  the  city  of  Richmond. 

The  plaintiff  having  died,  the  suit  was 
revived  in  the  name  of  Wm.  H.  Thorndyke 
and  others,  her  heirs  at  law  and  next  of 
kin ;  and  came  on  to  be  finally  heard  on  the 
16th  of  July  1870,  when  the  court  held  that 
the  papers  which  had  been  admitted  to  pro- 
bate as  the  will  and  codicil  of  Mrs.  Hubbard 
was  her  will,  and  dismissed  the  bill  with 
costs.  Whereupon  the  plaintiffs  applied  to 
this  court  for  an  appeal,  which  was  allowed. 

Crump,  Page  &  Maury,  for  the  appellants. 

R.  T.  Daniel,  and  Ould,  for  the  appellees. 

Anderson,  J.  This  is  a  proceeding  by 
bill  in  chancery,  under  the  statute  of  wills, 
to  contest  the  validity  of  paper  writings 
purporting  to  be  the  last  will  and  testament 
of  Mrs.  Ann  Hubbard  deceased,  which  had 
been  admitted  to  probate  in  the  Circuit 
court  of  the  city  of  Richmond  as  her  last 
will  and  testament.  An  issue  devisavit  vel 
non,  as  required  by  the  statute,  was  directed 
to  be  tried  by  a  jury.  Upon  the  issue  the 
jury  found  a  special  verdict;  whereupon 
the  court  gave  judgment  for  the  defendants, 
and  decreed  that  the  bill  of  the  plaintiffs 
be  dismissed  with  costs :  from  which  decree 
an  appeal  was  allowed  to  this  court. 

T^vo  questions  are  raised  upon  the  record 
in  this  cause,  which  comprehend  the  whole 
case: 

I.  First.  Can  a  husband  devise  or  be- 
queath to  his  wife  an  estate,  and  empower 
her  by  his  will  to  make  her  will  in  his  life- 
time, and  designate  the  person,  or  persons, 
to  whom  the  estate  shall  pass  at  her  death, 
if  she  survive  her  husband,  or,  at  his  death, 
if  he  survive  her? 

Our  statute  of   wills   empowers  a  married 

woman  to  make  a  will,   in  the  exercise  of  a 

power  of  appointment.     But  it  is  contended 

that  such  power  cannot  be  conferred  by  the 

will  of  the  husband,  to  be  exercised  by 

27  the  wife  *in  his  lifetime,  because  the 
property  so  devised,    and   upon  which 

the  power  of  appointment  is  to  operate,  is 
his  while  he  lives,  and  may  be  otherwise 
disposed  of  by  him,  by  a  change  in  his 
will,  which  is  ambulatory  and  revocable. 

Under  our  statute  of  wills,  which  declares 
that  the  power  of  making  a  will  * 'shall  ex- 
tend to  any  estate,  right  or  interest  to  which 
the  testator  may    be    entitled  at  his  death. 
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notwithstanding  he  may  become  so  entitled 
subsequently  to  the  execution  of  the  will" 
(Code  of  1860,  ch.  122,  }  2,  p.  572),  an 
estate  devised  by  A  to  B,  who  is  sui  juris, 
will  pass  to  C,  by  the  will  of  B,  though 
made  in  the  life  time  of  A,  provided  A  dies 
without  revoking  the  devise,  and  B  survives 
him,  and  then  dies  without  revoking  his 
will.  Is  there  any  difference  as  to  the  effect 
of  a  will  made  by  a  married  woman,  if  she 
has  authority  to  make  a  will?  Within  the 
power  given  to  her  by  the  statute,  her  will 
is  as  effectual  to  pass  the  estate  as  if  she 
were  a  feme  sole. 

But  in  this  case,  the  wife  having  no  sep- 
arate estate,  could  only  make  a  will  in  the 
exercise  of  a  power  of  appointment.  If 
the  ambulatory  and  revocable  character  of 
the  will  does  not  incapacitate  the  devisee  to 
dispose  of  a  devise  made  by  it  to  him,  by 
his  will,  in  the  lifetime  of  the  devisor,  I  can 
perceive  no  reason  why  the  donee  of  a  power 
under  the  will  may  not  exercise  the  power 
of  appointment  by  will  in  the  lifetime  of 
the  testator.  In  either  case,  the  efficacy 
of  the  devise  by  the  will  of  the  devisee,  or  of 
the  execution  of  the  power  of  appointment 
by  the  donee  of  the  power,  depends  upon  the 
testator  dying  without  making  a  revoca- 
tion. In  the  one  case,  the  will  of  the 
devisee  is  valid  to  pass  the  estate  to  his 
devisee  if  his  devisor  dies  without  making 
a  revocation,  he  surviving.  In  the  other, 
the  appointment  is  good  and  effectual  if  the 
donor  of  the  power  dies  without  revoking 
the  power,  whether  the  donee  of  the  power 
survives  him  or  not.  It  is  difficult  to 
28  perceive  a  *reason  why  the  owner  of 
an  estate  may  not  by  his  will  grant 
to  another  the  power  of  appointing  in  his 
lifetime  the  succession  to  that  estate,  after 
his  decease,  if  he  can  bequeath  the  estate 
directly  to  the  person  whom  he  intended  to 
be  the  appointee.  It  would  seem  to  be  rea- 
sonable that,  when  the  donee  has  exercised 
the  power  of  appointment  by  will,  it  should 
be  as  valid  to  pass  the  estate  to  the  ap- 
pointee as  if  it  had  passed  to  him  by  the 
will  of  the  devisee  of  the  donor  of  the  power. 
In  both  cases  his  title  and  succession  to  the 
estate  depends  upon  the  donor  dying  with- 
out revocation  of  the  power  in  the  one  case, 
or  of  the  devise  in  the  other.  There  is  this 
difference,  however:  If  the  donee  of  the 
power  dies  in  the  lifetime  of  the  donor, 
having  executed  the  power,  it  is  valid  to 
pass  the  estate  at  the  death  of  the  donor; 
but,  if  the  testator  survives  his  devisee,  the 
estate  cannot  pass  to  his  devisee,  but  lapses 
into  the  residuary  estate,  or  passes  to  the 
issue  of  the  first  devisee.  So  that  an  ap- 
pointment by  the  will  of  the  donee  of  the 
power  would  be  a  more  certain  means  of 
investing  the  title  in  the  appointee  than  a 
devise  by  the  devisee  of  the  donor. 

But  it  may  be  objected,  that  the  donee, 
after  executing  the  power  by  her  will,  may 
revoke  the  same  before,  or,  if  she  survive 
him,  after  the  death  of  her  husband ;  and 
that  consequently  the  will  of  the  donor  can 
vest  no  right  in  the  appointee,  except  at 
the   will   and   pleasure   of  the  donee  of  the 


power.  But  it  will  be  perceived,  that  if  this 
would  invalidate  the  power  conferred  by  the 
will  of  the  donor,  it  would  invalidate  every 
power  of  appointment,  for  its  exercise  in 
every  case  depends  on  the  will  and  pleasure 
of  the  donee  of  the  power. 

But  it  is  further  contended,  that  the  will 
of  the  husband  cannot  confer  the  power  in 
his  lifetime,  because  it  must  be  given  di- 
rectly, by  conveyance  to  the  donee  of  the 
power,  or  by  creating  a  seisin  in  a  third 
person,  to  serve  and  feed  the  uses,  to  be 
raised  by  the  exercise  of  the  power,  so  that 
the  power   may    work   and  take  effect 

29  *under  and   by   means   of   the  instru- 
ment which  creates  it ;  for  the  act  of 

appointing  under  the  power  merely  gives 
force  and  effect  to  the  instrument  creating" 
it,  by  which  alone  the  appointment  has 
effect. 

It  is  true,  that  where  the  power  has  been 
executed,  the  appointee  holds  directly  from 
the  donor  of  the  power,  under  the  instru- 
ment creating  the  power;  but  it  is  not  per- 
ceived how  it  would  be  necessary  to  create 
a  seisin  in  a  third  person,  to  serve  and  feed 
the  uses  to  be  raised  by  the  exercise  of  the 
power,  in  order  to  vest  the  estate  in  the 
appointee.  If  the  appointee  takes  by  virtue 
of  the  execution  of  the  power  by  the  will  of 
the  wife,  she  takes  and  holds  under  the  will 
of  the  donor,  which  was  the  instrument 
creating  the  power.  Nor,  to  pass  the  title 
to  her  in  this  way,  was  it  necessary  to 
create  a  seisin  in  a  third  person.  The  tes- 
tator was  seised  until  his  death.  If  the 
power  of  appointment  was  exercised  by  the 
wife,  by  making  and  publishing  her  will 
in  his  lifetime,  and  he  survived  her,  the 
estate  passed,  immediately  on  his  death,  to 
the  appointee.  If  she  survived  her  husband, 
upon  his  death  she  was  immediately  invested 
with  the  fee  sub  modo,  and  held  it  until  her 
death,  when  it  passed  under  her  will,  which 
had  not  been  revoked,  to  her  appointee ;  so 
that  there  was  no  necessity  to  create  a 
seisin  in  a  third  person  to  serve  and  feed 
uses  to  be  created  by  the  exercise  of  the 
power.  These  conclusions  seem  to  be  con- 
sonant with  reason,  and  they  are  not  with- 
out the  sanction  of  authority. 

Bright,  in  his  able  treatise  on  Husband 
and  Wife,  says,  that  a  will  made  by  a  wife 
of  her  husband's  residuary  estate — be- 
queathed to  her  by  his  will — under  the  power 
given  to  her  by  his  will,  to  dispose  of  it  by 
her  testament,  made  either  in  his  lifetime, 
or  afterwards,  is  valid,  2  Bright  on  Husb. 
and  Wife,  p.  68.  And  in  support  of  this 
principle,  he  relies  upon  Scammell  v.  Wil- 
kinson, in  Kings  Bench,  2  East.,  p.  552,  and 
Stevens  v.  Bagwell,  in  the  High  Court 

30  of  Chancery,  15  Ves.    R.  *139,  155,  as 
direct  authority.     But  it  is  contended 

by  the  able  and  learned  counsel  for  the  ap- 
pellants, that  the  principle  in  question  was 
not  involved  in  those  cases,  and  that  they 
do  not  sustain  the  appellee  in  this  preten- 
sion. Whilst  it  is  true  the  principle  was 
not  contested  in  those  cases,  and  was  not 
directly  in  issue,  we  think  it  was  indirectly 
involved  in  both  cases.     It  was  admitted  to 
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be  the  law  by  the  able  and  distingfuished 
counsel  on  both  sides,  and  received  the 
express  sanction  and  approval  both  of  the 
King's  Bench  and  the  High  Court  of  Chan- 
cery. In  Stevens  v.  Bagwell,  Sir  William 
Grant  says,  referring  to  the  case  of  Scam- 
mell  V.  Wilkinson,  '^It  was  there  held  that 
the  Spiritual  court  ought  not  to  grant  a 
general  probate ;  but  the  court  thought  the 
probate  was  more  limited  than  was  neces- 
sary; for  they  say  that  as  Mrs.  Pearce, 
besides  what  she  could  dispose  of  by  the 
will  of  her  husband,  to  which  the  limited 
probate  is  confined,  had  the  power  to  make 
a  testament  and  appoint  an  executor  of  the 
goods  which  she  had  as  executrix  of  her 
brother,  to  which  that  probate  does  not 
extend,  the  probate  in  this  case  may  be 
more  extensive  than  what  the  plaintiffs 
insist  that  it  should  be."  They  insisted 
that  it  should  be  limite'd  to  the  estate  be- 
queathed to  her  by  the  will  of  her  husband. 
*'My  opinion  is  (said  Sir  Wm.  Grant),  that 
this  will  of  hers  had  no  operation  whatso- 
ever, except  to  pass  what  she  took  under 
her  husband's  will,  and  to  transmit  the 
representation  to  Wm.  Stevens,  to  her  own 
executors."  We  think  these  cases  do  sus- 
tain the  proposition,  that  a  husband  may, 
by  his  will,  give  an  estate  to  his  wife, 
and  a  power  of  appointment  to  direct  the 
course  of  its  succession,  to  be  exercised  by 
her  will,  executed  in  his  lifetime.  And  so 
have  they  been  regarded,  not  only  by  Bright, 
but  by  Roper  and  other  eminent  text  writers 
and  jurists;  and  we  have  found  no  case  to 
the  contrary. 

The  case  of  Morwan  v.  Thompson,  3 
31  Hag-g.  R.  239,  is  *to  the  same  eifect, 
and  is  directly  in  point,  at  least  as 
to  the  validity  of  the  execution  of  the  power 
by  the  wife,  by  her  will,  made  in  the  life- 
time of  the  husband.  In  that  case  the  will 
of  the  wife  was  made  in  the  lifetime  of  her 
husband,  under  an  ante-nuptial  settlement, 
and  by  authority  also  of  her  husband's  will, 
executed  during  coverture,  by  which  he 
made  an  additional  settlement  on  her.  The 
wife  survived  the  husband,  and  died  without 
re-executing  her  will  after  the  death  of  her 
bnsband.  Sir  John  Nicholl  says,  '*She  was 
testable  when  she  made  the  will,  and  when 
she  died — both  under  the  settlement  and 
imder  her  husband's  will — there  are  no 
alteration  of  circumstances  from  which  an 
intention  to  revoke  can  be  presumed."  Our 
conclusion,  therefore,  is,  both  upon  reason 
and  authority,  that  the  first  question  must 
be  answered  in  the  affirmative. 

n.  The  second  question  raised  by  this 
record  is,  if  such  power  can  be  conferred, 
has  it  been  validly  executed  by  the  wife 
in  this  case?  Are  the  paper  writings  in 
question  a  valid  execution  of  the  power? 

1st.  It  is  contended,  that  because  a  will 
cannot  take  effect  to  pass  the  title  until  the 
death  of  the  testator,  the  will  of  Mrs.  Hub- 
bard could  not  be  an  execution  of  the  power 
nntil  her  death,  which  occurred  subsequently 
to  the  death  of  her  husband,  and  th^t  there- 
fore the  power  was  not  executed  by  her  in 
the  lifetime  of  her  husband. 


The  power  granted  was  to  make  a  will, 
and  she  made  and  published  her  will  in  the 
lifetime  of  her  husband.  No  other  act  was 
necessary  to  be  done  by  her  to  complete  the 
execution  of  the  power.  It  was  an  execu- 
tion of  the  power,  though  it  could  not  pass 
the  title  in  praesenti,  and  not  until  the  death 
of  Mrs.  Hubbard  and  her  husband  in  futuro. 
But  if  the  will  of  Mr.  Hubbard  as  to  the 
bestowment  of  this  power,  and  Mrs.  Hub- 
bard's will  as  to  the  exercise  of  the  power, 
can  be  construed  to  speak,  the  former 
from  the  date  of  his  last  codicil,  and 

32  *the  latter  from  the  date  of  her  will, 
the    making    and   publishing    of    her 

will  by  Mrs.  Hubbard  was  a  complete  ex- 
ecution of  the  power  on  her  part,  subject, 
of  course,  to  her  right  of  revocation.  But 
nothing  more  being  necessary  to  be  done 
by  her  to  complete  the  execution,  and  it 
being  sufficient  to  pass  the  title  at  her  death, 
and  after  the  death  of  her  husband,  from 
the  donor  of  the  power  to  the  appointee, 
as  designed,  it  was  a  complete  execution. 
Under  our  statute,  when  a  will  may  be  con- 
strued to  speak  and  take  effect,  is,  in  a 
qualified  sense,  a  question  of  intention. 
The  statute  provides  that  it  shall  be  con- 
strued to  speak  and  take  effect,  as  if  it  had 
been  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.  Code  of  1860, 
chap.  121y  sec.  11,  p.  573.  It  plainl3'  ap- 
pears, we  think,  from  the  will  of  Mr.  Hub- 
bard, that  he  intended  the  clause  of  his 
will,  by  which  he  grants  to  his  wife  the 
power  to  make  a  will  in  his  lifetime,  should 
speak  and  take  effect  immediately,  and  not 
be  postponed  until  his  death.  It  is  equally 
clear  Mrs.  Hubbard  intended  that  her  will 
should  speak  and  take  effect,  as  an  execu- 
tion of  the  power,  from  its  date,  though  not 
to  divest  and  pass  the  title  in  the  lifetime 
of  her  husband  and  himself.  We  are  of 
opinion,  therefore,  that  the  position,  that 
the  power  has  not  been  executed,  because  it 
was  not  executed  in  the  lifetime  of  Wm.  H. 
Hubbard,  and  during  coverture,  cannot  be 
maintained. 

2d.  Because  the  paper  writings  in  ques- 
tion were  not  re-executed  and  re-published, 
as  and  for  the  last  will  and  testament  of 
Mrs.  Hubbard,  after  the  death  of  Mr.  Hub- 
bard. In  Morwan  v.  Thompson,  supra,  Sir 
John  Nicholl  says,  **There  is  no  rule  of 
law,  of  which  I  am  aware,  that  holds  that 
a  will  validly  made  during  coverture,  shall 
become  invalid  merely  by  reason  of  the 
husband's  death."  But  it  seems  to  me  that 
we  need  not  pursue  this  investigation  far- 
ther than  to  look  to  our  statute  of  wills, 
which  declares  what   shall  be  a  revo- 

33  cation  *of   a   will.     Section   7  makes 
marriage,  except  in  the  case  specified, 

a  revocation. 

Section  8  declares  that  no  will  or  codicil 
shall  be  revoked,  except  in  the  cases  speci- 
fied, to  wit :  revocation  by  marriage,  as  set 
out  in  the  preceding  section,  "or  by  a  sub- 
sequent will  or  codicil,"  or  by  some  writing 
declaring  an  intention  to  revoke  the  samel 
and  executed  in  a  manner  in   which  a  wil» 
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is  required  to  be  executed,  or  by  the  testa- 
tor, or  some  person  in  his  presence  and  by 
his  direction,  cutting,  tearing,  burning, 
obliterating,  cancelling,  or  destroying  the 
same,  or  the  signature  thereto,  with  the 
intent  to  revoke.''  Code  of  1860,  chap.  122, 
sec.  7,  8,  p.  573.  This  section  enumerates 
every  mode  by  which  a  will  validly  made 
may  be  revoked ;  and  it  authoritatively  de- 
clares, that  **no  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked' '  in  any  other  way. 
And  the  death  of  the  husband,  as  a  revoca- 
tion of  the  will  of  his  wife  validly  made  in 
his  lifetime,  is  not  embraced  in  this  enu- 
meration, and  must,  therefore,  be  excluded. 
But  if  the  will  of  the  wife,  made  in  the 
lifetime  of  the  husband,  is  not  revoked  by 
his  death,  it  cannot  be  necessary  to  re-ex- 
ecute and  re-publish  it  after  his  death  to 
preserve  its  vitality. 

3d.  Because  the  succession  of  the  donee 
of  the  power,  by  the  death  of  the  husband, 
to  the  property  over  which  the  power  was 
to  ride  and  operate,  must  work  an  extin- 
guishment of  the  power.  Mr.  Roper,  in  his 
work  on  husband  and  wife,  2  Rop.  Hus. 
and  Wife,  p.  102,  Citing  Clere's  Case,  6 
Rep.  17  b. ;  Cox  v.  Chamberlain,  4  Ves.  R. 
631 ;  Roach  v.  Wadham,  6  East.  R.  289 ;  says, 
** great  difference  of  opinion  has  prevailed 
upon  the  merger  of  the  power,  when  the 
fee  subject  to  it  was  limited  to  the  donee  of 
such  power.  Some  of  the  cases  have  deter- 
mined, that  the  power  merged  in  the  fee: 
while  others,  that  the  fee  vested  in  the 
<ionee  sub  modo,  viz:  subject  to  be  divested 
on   a   due   execution   of   the   power.      This 

latter,  he  says,  appears  to  be  the  right 
34        determination.      In  *support    of    this 

opinion  he  cites  very  high  authority." 
And  herewith  Sir  Edward  Sugden  agrees. 
He  says,  L/ord  Ashburton  thought  the  sep- 
arate existence  of  the  power  was  incompa- 
tible with  the  ownership  of  the  fee.  But 
it  is  now  settled  that  the  power  is  not 
merged.  1  Sugd.  on  Powers,  p.  105.  From 
Sir  Edward  Clere's  case  to  that  of  Maundrell 
V.  Maundrell,  10  Ves.  R.  246,  it  had  been 
considered  clear,  that  the  power  in  question 
was  not  absorbed  by  the  fee.  Ivord  Chan- 
cellor Eldon  held  clearly  that  the  power 
might  well  subsist  with  the  fee.  And  Mr. 
Sugden  says,  his  authority  has  settled  the 
point.  Ibid,  p.  109,  110.  Mr.  Spence  says, 
in  his  work  on  equitable  estates  and  inter- 
ests,— If  an  estate  be  conveyed  to  a  married 
woman  in  fee,  with  a  superadded  power  of 
appointment,  though  it  was  formerly  held 
that  the  power  was  merged  in  the  fee,  it  is 
not  settled  that  the  wife  has  the  power  to 
appoint  the  fee.  2  Spence  Eq.  Ju.  of  the 
court  of  Chancery.  The  question  arose  in 
this  court  in  the  case  of  Shearman's  adm'rs 
V.  Hicks  &  al. ,  and  was  decided  in  the  same 
way,  14  Gratt.,  99. 

4th.  And  fourthly  and  finally,  that  the 
power  exercised  by  Mrs.  Hubbard  is  not 
within  the  purposes  of  the  powers  granted, 
and  therefore  invalid.  It  is  contended  that 
the  power  only  extended  to  the  tenth  clause 
of  the  third  codicil,  which  made  provision 
for  the  residuary  estate,    in   certain   events 


named  therein,  and  was  only  designed  to 
prevent  lapses.  But  that  had  already  been 
provided  for,  by  directing  that,  in  the  event 
of  his  wife's  dying  before  him,  those  inter- 
ests should  pass  and  belong  as  she  by  her 
will  should  direct. 

But  he  adds,  **And  for  all  purposes  con- 
templated in  my  will  and  codicils  thereto. ' ' 
Not  only  in  relation  to  his  residuary  estate, 
**but  for  all  purposes  contemplated  in  his 
will  and  codicils" — implying  that  there 
were  other  purposes  contemplated  for  which 
additional  powers  were  necessary,  and  which 
were  not  confined  to  the  tenth  clause  of  the 
third    codicil— **  for    all    the   purposes 

35  contemplated  *in    my    will    and  codi- 
cils,"   language    could    not    be   more 

comprehensive,  **I  authorize  and  empower 
my  wife  to  make  a  will  in  my  lifetime." 

In  reading  a  will  we  should  read  the 
thoughts  and  intents  of  the  testator.  The 
meaning  of  the  testator  is  what  we  want ; 
and  we  may  transpose  words  and  sentences, 
or  supply  them,  if  necessary,  to  get  at  it. 
The  intention  of  the  testator  is  the  great 
desideratum.  And  whatever  was  his  inten- 
tion, as  disclosed  by  his  will  rightly  con- 
strued, so  as  to  speak  the  mind  of  the 
testator,  ought  to  be  carried  out,  if  lawful 
and  possible. 

Then  what  did  the  testator  intend  by  the 
clause  under  consideration?  It  seems  de- 
signed to  complete  and  perfect  the  whole  of 
his  testamentary  disposition,  including  will 
and  codicils.  Upon  a  careful  examination 
and  analysis  of  the  sentence,  I  think  there 
can  be  no  uncertainty  as  to  his  meaning  ; 
and  that  without  transposing  or  supplying^ 
words  or  sentences. 

Whatever  ambiguity  there  may  be  as  to 
other  expressions,  there  is  none  as  to  this  ; 
that  he  expressly  gives  his  wife  power  to 
make  a  will  in  his  lifetime.  A  will  of  what? 
Unquestionably  of  the  property  he  had  pre- 
viously given  to  her,  in  his  will  and  codicils 
thereto.  She  had  no  other  property.  The 
power  to  make  a  will  which  he  gave  to  her, 
necessarily  imports  a  power  to  make  a  tes- 
tamentary disposition  of  all  the  property 
which  he  had  devised  and  bequeathed  to 
her  by  his  will  and  codicils.  And  this  he 
empowered  her  to  do  in  his  lifetime. 

This  power  he  gave  her  for  all  the  pur- 
poses contemplated  in  his  will  and  codicils. 
If  for  all,  then  for  a  part — for  any  of  those 
purposes.  He  had  given  her  power  expressly 
to  dispose  of  a  particular  bequest  by  will, 
the  legacy  of  one  hundred  thousand  dollars 
in  stocks.  And  in  this  very  clause,  he  had 
provided,  that  if  she  did  not  survive  him, 
the  interest  which  he  had  given,  her  in  his 
residuary  estate,   should  pass  and  be- 

36  long  as  she  might  by  *her  will  direct ; 
which    necessarily    implies    that    she 

might  make  a  will,  which  may  or  may  not 
be  limited  to  the  case  supposed — her  not 
surviving  him.  But  now,  in  this  final  sen- 
tence of  his  testamentary  disposition,  to 
carry  out  all  the  purposes  contemplated  in 
his  will  and  codicils,  and  to  remove  all 
ambiguity,  he  gives  her  a  general  power  to 
make  a  will  in   his   lifetime.     It   is  not  de- 
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pendent  upon  any  condition  of  her  surviving 
him,  or  of  his  surviving  her.  The  language 
implies  no  such  condition  or  qualification ; 
and  snch  construction  is  repugnant  to  it. 
It  is  a  general  power  to  make  a  will  in  his 
lifetime ;  to  dispose  of  the  property  which 
he  had  devised  and  bequeathed  to  her;  that 
is,  to  designate  the  persons  to  whom  it 
should  pass  at  her  death,  if  she  survived 
her  husband,  and  at  his  death,  if  he  survived 
her,  according  to  the  purposes  contemplated 
in  the  will  and  codicils.  Those  purposes 
were  evidently,  that  the  husband  should  not 
be  divested  of  the  property  in  his  lifetime ; 
and  that  at  his  death  it  should  pass  to  his 
wife,  if  she  survived ;  and  if  not,  to  be  dis- 
posed of  according  to  her  wishes.  Whether 
she  survived  him  or  not,  it  was  his  wish 
and  purpose  that  the  property  should  pass 
and  belong  according  to  her  wishes.  If  she 
survived  him,  the  devises  and  bequests 
which  he  had  made  to  her  would  give  her 
the  power  of  disposal,  and  therefore  accord- 
ing to  the  purposes  contemplated  in  his  will 
and  codicils.  If  she  did  not  survive  him, 
he  expresses  his  purpose,  in  the  first  sen- 
tence of  the  thirteenth  clause  of  the  first 
codicil,  in  these  words,  **I  desire  and  intend 
that  the  property  in  my  will  given  and  de- 
vised to  her,  shall  be  disposed  of  according 
to  what  I  believe  to  be  her  wishes ;  and  as 
we  have  seen,  such  were  his  purposes,  if 
she  should  survive  him;  for  such  is  the 
legal  efifect  of  the  devises  and  bequests  he 
made  to  her.  And  now  by  this  general 
clause,  at  the  close  of  the  last  codicil  to  his 

will,  to  secure  the  execution  of  these 
37        purposes    contemplated   *in    his    will 

and  codicils,  he  gives  her  power  to 
make  a  will  in  his  life  time.  Nearly  four 
years  had  elapsed,  when  he  made  this  cod- 
icil, since  he  had  executed  his  will,  and  he 
was  still  living,  and  might  yet  live  a  good 
many  years.  If  the  exercise  of  the  power 
by  his  wife,  to  direct  the  succession  of  the 
estate,  which  he  had  given  to  her,  was 
postponed  until  after  his  death,  it  might 
never  be  done.  If  it  was  not  done  in  his 
lifetime,  it  could  not  be  done  by  her,  if  she 
shonld  not  survive  him.  And  if  she  sur- 
vived him,  he  may  have  been  admonished, 
by  her  advancing  years  and  increasing  in- 
firmities, that  she  might  then  be  incapable 
of  making  a  will.  This  must  have  been  a 
subject  of  much  solicitude  to  both  of  them, 
as  they  had  adopted  Anna  H.  Reynolds  from 
her  birth,  and  had  for  her  the  affection  of 
parents  for  their  own  child.  It  was  un- 
doubtedly well  understood  between  them, 
how  Mrs.  Hubbard  would  direct  the  succes- 
sion; and  that  her  wishes  and  intentions, 
were  exactly  in  accord  with  his  own.  They 
thought  and  felt  alike  on  this  subject.  But, 
whatever  were  the  considerations  operating 
on  Mr.  Hubbard's  mind,  it  is  not  material. 
We  have  his  act.  Here  is  his  will,  by  a 
clause  in  which  he,  unequivocally  and  un- 
qualifiedly, empowers  his  wife  to  make  a 
will  in  his  lifetime  for  all  the  purposes  con- 
templated in  his  will  and  codicils ;  the  chief 
of  which  was,  as  touching  the  property  he 
bad  devised  and   bequeathed   to   Mrs.  Hub- 


bard, that  she  should  have  the  power  of 
disposing  of  it,  and  directing  its  succession. 
If  she  did  not  survive  him,  the  power  had 
as  yet  been  only  partially  given ;  if  she  did, 
the  devises  and  bequests,  according  to  their 
legal  effect,  would  invest  her  with  that 
power ;  but  if  she  did  not  exercise  that  power 
of  disposition  until  after  his  death,  it  might 
never  be  done;  she  might  then  be  incapable 
of  doing  it.  For  these,  or  other  reasons, 
which  may  have  influenced  his  mind,  he 
came  to   the   conclusion,  (and  I  think 

38  a  very  *prudent  and  judicious  deter- 
mination, as  this  case  shows)  to  au- 
thorize her  to  exercise  that  testamentary 
power  in  his  lifetime;  and  to  designate  who 
shall  succeed,  in  any  event,  to  the  estate  he 
had  given  to  her.  It  seems  to  me  that  this 
is  the  plain  and  sensible  interpretation  of 
this  clause  of  his  will,  and  such  as  its  lan- 
guage clearly  imports. 

Again,  that  he  intended  his  wife  should 
have  power  to  make  a  will,  which  should 
have  effect  in  the  event  that  she  survived 
him,  is  conclusively  shown  by  the  provision 
in  the  second  clause  of  his  will,  before  re- 
ferred to.  He  bequeaths  to  her  a  legacy  of 
$100,000  in  stocks,  in  the  event  that  she 
survives  him.  It  is  hers  only  in  that  event ; 
and  yet,  in  the  same  sentence,  he  gives  her 
expressly  power  to  dispose  of  it  by  will ; 
thus  authorizing  her  to  make  a  will  which 
would  take  effect  if  she  survived  him. 

The  only  disability  to  make  a  will  was 
the  disability  of  coverture.  From  that  she 
is  relieved  by  the  act  of  her  husband.  That 
disability  being  removed,  she  makes  and 
publishes  her  will  in  the  presence  of  her 
witnesses,  and  with  all  the  solemnities 
required  by  law.  There  is  no  reason  why 
she  should  make  it  over  again  after  her 
husband's  death.  It  was  executed  strictly 
within  the  terms  of  the  power  granted. 

And  such  is  the  cotemporaneous  construc- 
tion given  to  it  by  the  testator,  the  testa- 
trix, and  the  draughtsman  of  both  wills,  as 
shown  by  the  will  of  Mrs.  Hubbard.  Both 
wills  were  probably  drawn  by  R.  R.  Howi- 
son,  a  well  known  attorney  in  Richmond, 
who  is  a  subscribing  witness  to  the  will  and 
each  of  the  three  codicils  of  Mr.  Hubbard, 
and  to  the  will  of  Mrs.  Hubbard.  Her  will 
seems  to  have  been  made  at  the  suggestion 
of  her  husband,  as  it  is  shown  that  his  will 
and  codicils  were  exhibited  to  her  by  his 
request ;  and  it  was  made  with  his  assent, 
as  shown  by  his   will,    which  author- 

39  ized  her  to  *make   a   will   in  his  life- 
time.    He  lived  nearly  two  years  after 

Mrs.  Hubbard's  will  was  executed,  and  it 
does  not  appear  that  he  ever  made  any  ob- 
jection to  it.  And  what  is  still  stronger 
evidence  of  his  approbation,  it  is  in  har- 
mony with  his  own  will,  and  gives  the  suc- 
cession to  the  chief  part  of  the  estate  he  had 
given  to  his  wife  to  his  much  loved  adopted 
daughter.  Mrs.  Hubbard's  will  was  written 
a  short  time  after  Mr.  Hubbard's  was  com- 
pleted, and,  as  we  presume,  by  the  same 
draughtsman;  and  in  the  very  commence- 
ment sets  forth  the  object  and  purpose  of 
her  will,  consistently  with  the  power  given 
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as  we  construe  it:  **I  make  and  ordain  this 
mj  last  will  and  testament,  to  take  eifeqt 
at  my  death,  if  I  survive  my  said  husband, 
and  at  his  death  if  he  survive  me;'*  and 
then  disposes  of  the  property  g'iven  to  her 
by  her  husband's  will  in  harmony  with  it. 
I  conclude,  therefore,  that  these  facts  show 
that  the  cotemporaneous  interpretation  of 
the  clause  in  question  in  Mr.  Hubbard's 
will  by  the  testator,  the  testatrix,  and  the 
intelligent  draughtsman  of  both,  is  in 
agreement  with  ours:  and  contemporanea 
expositio  fortisima  est  in  lege. 

I  am  satisfied  that  the  will  of  Mrs.  Hub- 
bard was  made  in  the  exercise  of  the  power 
given  to  her  by  her  husband's  will;  that 
the  power  she  exercised  is  clearly  embraced 
in  the  terms  and  spirit  of  the  power 
granted;  pnd  that  her  husband  was  well 
satisfied  with  the  disposition  she  made,  and 
so  departed  this  life  in  peace,  believing  that 
the  fruits  of  his  long  and  useful  life  would 
be  enjoyed  by  those  upon  whom  he  intended 
to  bestow  them,  especially  his  *'much  loved 
adopted  daughter,  Anna  Hubbard  Rey- 
nolds," who,  next  to  his  ** beloved  wife," 
was  the  chief  object  of  his  affection  and 
bounty;  and  I  am  unwilling  to  divert  it 
from  that  channel  and  course  of  succession, 
and  disappoint  the  wishes  of  the  testator 
and  testatrix,  unless  the  law  clearly  and 
imperatively  requires;  which  I  do  not 
40  think  it  does.  Where  there  is  *doubt 
in  this  case,  if  it  exists,  I  think  it 
should  be  resolved  in  favor  of  the  will. 
Upon  the  whole  I  am  of  opinion  that  there 
is  no  error  in  the  decree  of  the  Chancellor, 
and  that  it  should  be  affirmed. 

Moncure,  P.,  and  Staples,  J.,  concurred 
in  the  opinion  of  Anderson,  J. 

Christian,  J.,  concurred  in  the  decree 
affirming  the  decree  of  the  court  below. 

Decree  affirmed. 


41        *De  Rothschilds  v.  The  Auditor. 

March  Term,  1872.  Richmond. 
Liability  of  Present  State  Oovernment  for  Acts  of 
Richmond  Oovernment.*— Between  Ma3'  and  Novem- 
ber 1860,  D.  deposited  tobacco,  for  Inspection  and 
storafire,  in  the  public  warehouse  at  Richmond, 
and  paid  the  inspection  fees.  The  tobacco  re- 
mained in  the  warehouse  until  March  1883,  when 
the  warehouse  was  accidentally  consumed  by  fire, 
and  the  tobacco  was  burned.  The  present  State 
GTOvemment  is  not  responsible  to  D.  for  the  loss. 

This  was  a  bill  filed  in  the  Circuit  court 
of  the  city  of  Richmond,  by  De  Rothschild 
Brothers  against  the  Auditor  of  Public  Ac- 
counts, to  recover  the  value  of  two  hundred 
and  fifty  hogsheads  of  tobacco,  which  had 
been  destroyed  by  fire  on  the  10th  of  March 
1863,  in  the  public  warehouse  in  the  city  of 
Richmond.     The  Auditor   filed   his  answer, 

^Liability  of  Present  State  Government  for  Acts  of 
Richmond  Government.— See  Com.  y.  Chalkley,  20 
Gratt.  404;  Robinson  v.  Rogrers,  24  Gratt.  319.  The 
principal  case  is  distinsruished  in  Dinwiddle  County 
V.  Stuart,  Buchanan  &  Co.,  28  Gratt.  526. 


and  the  parties  agreed  the  facts ;  and  dis- 
pensing with  a  jury,  submitted  the  case  to 
the  court. 

From  the  facts  agreed,  it  appears  that 
the  * 'public  warehouse"  in  the  city  of  Rich- 
mond belonged  to  the  State  of  Virginia, 
from  the  time  of  its  erection  until  after  its 
practical  destruction  by  fire  in  March  1863. 
That  between  the  13th  of  May  1860,  and  the 
2d  of  November  in  the  same  year,  the 
plaintiifs  deposited  in  said  warehouse,  for 
inspection  and  storage,  three  hundred  and 
seventy-eight  hogsheads  of  leaf  tobacco; 
that  said  tobacco  was  received  by  the  regu- 
larly appointed  and  qualified  inspectors  of 
said  warehouse,  and  was  actually  inspected 
thereat;  the  inspectors  giving,  in  the  usual 
form,  a  tobacco  note  for  each  hogshead  at 
the  time  at  which  it  was  received;  and 
that  the  plaintiflFs  have  never  sold  the 
tobacco,    and    still    hold    the   tobacco 

42  *notes.     That  said   tobacco   remained 
in  said  warehouse   until   the  night  of 

the  10th  of  March  1863,  when  the  warehouse 
was  partially  destroyed  by  fire,  and  two 
hundred  and  fifty  hogsheads  of  said  tobacco 
were  consumed ;  and  that  each  of  said  hogs- 
heads of  tobacco  so  destroyed  was  then 
worth  SlOS.88  in  gold  coin,  making  an  ag- 
gregate of  $26,470. 

It  appears,  further,  that  the  inspectors 
who  received  and  inspected  the  tobacco  con- 
tinued in  ofifice  during  the  year  1860 ;  that 
inspectors  were  regularly  appointed  and 
qualified  for  the  year  1861 ;  but  that  no  in- 
spectors were  appointed  for  1862  or  1863  by 
the  restored  government  of  Virginia ;  but 
that  the  inspectors  of  1861  were  re-appointed 
for  these  years  by  the  government  at  Rich- 
mond, and  qualified  and  acted  as  inspectors 
at  said  warehouse,  for  the  years  1862  and 
1863,  under  the  Richmond  government.  It 
appears,  further,  that  the  fees  for  inspec- 
tion were  paid  to  the  inspectors  at  the  date 
of  the  inspection;  that  no  other  charges 
than  for  inspection  had  been  paid  on  said 
tobacco,  and  that  nothing  has  been  received 
on  account  of  the  same  by  the  restored  gov- 
ernment of  Virginia;  that  tobacco  in  a. 
warehouse,  by  universal  custom  in  Rich- 
mond, is  held  bound  for  all  charges  due  the 
State,  which  are  to  be  paid  when  the  to- 
bacco is  removed;  and  that  all  unpaid 
charges  due  the  State  on  said  two  hundred 
and  fifty  hogsheads  of  tobacco  amount  to 
$462.50,  as  of  the  10th  of  March,  1863. 

It  appears,  further,  that  the  said  ware- 
house consisted  of  large  connected  sheds, 
one  story  in  height,  except  that  over  a 
portion  thereof  a  second  and  third  story  had 
been  built,  which  were  not  and  could  not 
be  used  for  the  inspection  or  storage  of  to- 
bacco. That  these  rooms  were  at  the  time 
of  the  fire  occupied  by  an  officer  of  the  Con- 
federate States  army,  with  the  sanction  of 
the  Richmond  government;  and  the  fire 
originated  in  the  rooms  in  the  second  story, 
by  accident  or  carelessness,    and    not 

43  by  design ;  *and  at  the  time  of  the  fire 
the  inspectors   of   the    warehouse    re- 
mained in  the  exclusive  charge  and  control 
of  the  first   story.     That   from   the   I7th   of 
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April  1861,  to  the  3d  day  of  April  1865,  the 
dtjr  of  Richmond,  and  the  public  property 
of  the  State  therein,  was  under  the  control 
of  the  Richmond  State  government;  and 
that  the  authority  of  the  government  of 
Vii^nia  at  Wheeling,  and  afterwards  lo- 
cal^ at  Alexandria,  was  not  recognized  or 
enforced  in  said  city  of  Richmond.  And 
that  the  Richmond  government  was,  be- 
tween the  periods  aforesaid,  aiding  and  as- 
sisting in  the  war  against  the  Government 
of  the  United  States. 

The  cause  came  on  to  be  heard  on  the  17th 
of  November  1870,  when  the  court  dismissed 
the  bill  with  costs.  And  thereupon  the 
plaintiffs  applied  to 'this  court  for  an  appeal, 
which  was  allowed. 

Ould  A  Carring^on,  for  the  appellants. 

The  Attomey-Greneral,  for  the  Common- 
wealth. 

Staples,  J.  This  case  brings  before  the 
court  the  question  of  the  liability  of  the 
State  for  plaintiffs'  tobacco,  stored  in  a  pub- 
lic warehouse  in  the  city  of  Richmond,  and 
destroyed  by  fire  on  the  10th  March  1863.  It 
is  a  question  of  novelty,  and  considerable 
difficulty.  As  there  is  no  adjudged  case, 
no  precedent,  to  guide  the  court  in  its  deci- 
sion, we  must  act  according  to  our  best 
convictions  of  the  principles  of  law  con- 
trolling the  rights  and  obligations  of  the 
parties. 

This  court  held,  in  Chalkley's  case,  20 
Gratt.  404,  that  the  present  government  is 
not  legally  responsible  for  any  debt  con- 
tracted, or  liability  incurred,  by  the  author- 
ities having  control  of  the  State  after  the 
ordinance  of  secession  was  adopted.  This 
decision  has  been  the  subject  of  some  com- 
plaint and  criticism.  It  is  easy,  however, 
to  demonstrate  that  this  is  not  the  Rich- 
mond government,  nor  the  successor  to 
that  government,  and  consequently 
44  *that  it  is  not  answerable  for  the  debts 
contracted  by  that  government.  It  is 
well  known  that  on  the  19th  June  1861,  a 
convention  assembled  at  Wheeling,  adopted 
an  ordinance  reorganizing  the  State  gov- 
eniment,  providing  for  the  election  of 
officers,  prescribing  an  oath  of  fidelity  to 
the  Constitution  of  the  United  States  and 
of  the  State,  and  declaring  vacant  all  offices 
Bpon  the  ^lure  of  the  incumbents  to  take 
the  oath  so  prescribed. 

The  government  thus  restored,  as  it  was 
termed,  continued  until  the  adoption  of  the 
Alexandria  constitution,  on  the  12th  Feb- 
niary  1864.  Under  this  constitution  a  leg- 
islature assembled  on  the  19th  June  1865,  in 
the  city  of  Richmond.  It  passed  an  act  foi; 
the  election  of  members  of  the  General  As- 
sembly, and  for  taking  the  sense  of  the 
people  in  relation  to  the  disqualifications 
for  office  imposed  by  that  constitution  ;  and 
it  required  that  all  persons  voting  in  such 
election  should  take  an  oath  to  uphold  and 
defend  the  government  restored  by  the  con- 
vention at  Wheeling.  Under  the  authority 
of  this  act,  the  legislature  of  1865  and  1866, 


and  1866  and  1867,  assembled  in  the  city  of 
Richmond.  The  various  acts  passed  by  that 
body  constitute  important  and  valuable  laws 
for  the  adjustment  of  many  perplexing 
questions  growing  out  of  the  war. 

The  government  thus  organized  at  Alex- 
andria continued  in  existence  until  super- 
seded by  the  reconstruction  laws  under 
which  the  present  constitution  was  framed, 
and  adopted  by  the  people.  How  is  it  pos- 
sible, in  the  light  of  these  facts,  to  main- 
tain that  the  present  government  is  identical 
with,  or  is  the  successor  to  that  Richmond 
government?  Besides  all  this,  the  constitu- 
tion expressly  prohibits  the  payment  of  any 
debt  or  obligation  created  in  the  name  of 
the  State  of  Virginia,  **by  the  usurped  and 
pretended  State  authorities  assembled  at 
Richmond  during  the  late  war."  It  is  not 
our  province  to  discuss  the  propriety  of  this 
provision,  or  the  language  in  which  it  is 
expressed.     We  are  sworn  to   expound 

45  the  ^constitution  and  laws  as  they  are 
written,    and   not   as  we  would  have 

them.  The  Richmond  government  may 
have  been  the  true  and  lawful  government 
of  Virginia,  as  maintained  by  some.  No 
doubt  it  represented  the  views  and  wishes 
of  a  large  majority  of  the  people;  but 
neither  its  contracts  nor  its  liabilities  can 
impose  any  legal  obligation  upon  the  State 
which  the  courts  can  recognize,  under  the 
present  constitution  and<laws. 

In  Chalkley's  case,  the  contract  was  made 
with  the  Richmond  authorities,  and  the 
credit  given  to  them  or  their  agents  exclu- 
sively ;  and  this  court  held  that  the  present 
government  could  not  be  held  accountable 
for  the  debt  thus  contracted.  In  the  present 
case,  it  is  true,  the  original  contract,  if 
such  it  be,  was  made  in  1860  with  the  regu- 
lar State  government ;  but  we  are  to  con- 
sider the  true  import  and  operation  of  that 
contract,  and  how  far  it  was  modified  or 
affected  by  subsequent  events.  This  ren- 
ders necessary  a  brief  consideration  of  the 
statutes  in  regard  to  the  inspection  and 
storage  of  tobacco.  They  are  too  numerous 
and  complex  to  justify  a  citation  in  this 
opinion.  It  is  clear,  however,  that  they 
contemplate  in  the  first  instance  an  inspec- 
tion and  storage  for  a  year ;  in  which  case 
the  owner  is  not  responsible  for  the  pay- 
ment of  a  rent.  He  may  at  the  expiration 
of  that  period,  or  sooner,  remove  his  prop- 
erty upon  the  payment  merely  of  the 
officers*  fees  for  inspection,  and  the  State 
charges.  These  charges  and  fees  amount 
to  sixty  cents  for  each  hogshead  of  tobacco 
inspected,  stored,  or  delivered,  and  a  special 
charge  of  thirty  cents  upon  the  hogshead, 
supposed  to  be  intended  for  the  risk  of  in- 
surance. They  are  to  be  paid,  as  is  con- 
ceded, whether  the  deposit  be  for  inspection 
merely,  or  inspection  and  storage,  embrac- 
ing one  day  or  one  year.  But  this  compen- 
sation did  not  embrace  a  longer  time  than 
the  year.  At  the  expiration  of  that  period, 
the  State  might  have  repealed  its  statutes, 
or  discontinued  the  arrangement,  without 
any  just  cause  of  complaint.     At  the 

46  date  of  the  *inspection,  or  storage,  it 
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was  bound  to  know  the  owner  might 
continue  the  same  for  the  year;  but  it  was 
not  required  to  know  that  he  would  exceed 
that  period.  If  the  year  being  ended,  he 
elected  to  continue  the  storage,  he  might 
so  do  for  three  years,  inclusive  of  the  first 
year.  In  that  event,  however,  a  new  con- 
tract arose — a  new  charge  was  made  of  five 
cents  on  the  hogshead  per  month,  in  the 
nature  of  a  rent  for  the  use  of  the  warehouse 
upon  such  extended  storage.  In  this  case 
the  storage  commenced  between  the  10th 
May  and  the  2d  November  1860.  Upon  the 
expiration  of  the  year,  they  elected  to  con- 
tinue the  use  and  occupation  of  the  ware- 
house. At  that  time  the  government  with 
which  the  original  contract  was  made  had 
been  overthrown,  and  another  established 
in  its  place,  officers  owing  allegiance  to, 
and  deriving  their  authority  from,  the  new 
government,  had  the  management  and  con- 
trol of  the  warehouse  in  which  the  tobacco 
was  stored.  The  Confederate  authorities 
had  also  established  their  capital  in  this 
city;  their  officers  and  employees  were'  in 
the  occupancy  ot  every  available  building, 
public  and  private,  and  their  armies  quar- 
tered within  and  without  the  city  limits,  in 
every  direction.  Under  these  circumstances 
the  owners  of  this  tobacco  thought  proper 
to  continue  its  storage  indefinitely  in  a 
warehouse  not  in  the  possession  of  the  gov- 
ernment with  which  they  had  contracted, 
nor  under  the  direction  of  officers  appointed 
bv,  and  responsible  to,  that  government. 
They  made  this  election  flagrante  bello,  and 
they  persisted  in  it  from  month  to  month, 
and  year  to  year,  although  the  city  was  in 
continued  danger  of  bombardment  and  con- 
flagration. The  plaintiffs  must  have  had 
some  information  of  the  extraordinary 
events  occurring  here ;  they  must  have  been 
apprised  that  war  existed ;  that  old  govern- 
ments were  being  overthrown,  and  new 
ones  struggling  into  existence.  If  they 
were  ignorant  of  these  matters,  it  was  their 
fault  or  their  misfortune.     By  the  exercise 

of  a  very  moderate  share  of  diligence, 
47        they    *might    easily    have    informed 

themselves  of  occurrences  which  so 
much  concerned  them.  The  French  consul 
resided  in  this  city  throughout  the  war. 
He  should  have  kept  them  advised,  and  no 
doubt  did,  of  the  condition  of  affairs  in  this 
State.  It  is  true,  that  the  blockade  would 
probably  have  prevented  the  removal  of  the 
tobacco  from  the  country;  but  there  was 
nothing  to  interfere  with  its  storage  in 
some  other  and  more  secure  place,  under 
the  supervision  of  the  plaintiffs'  own 
agents.  It  is  to  be  presumed  that  they  pre- 
ferred to  continue  the  storage  of  the  tobacco 
as  it  was,  and  to  take  the  chances  of  its 
preservation.  They  must  be  held  to  have 
done  so  with  full  knowledge  of  the  conse- 
quences; and  they  should  be  willing  to  bear 
the  loss  resulting  from  their  adventure. 

The  learned  counsel  for  the  plaintiffs,  in 
their  petition  for  an  appeal  here,  say  that 
the  State  of  Virginia  insured  against  its 
own  acts  of  omission    and   commission.     It 


insured  against  any  loss  by  fire  in  conse- 
quence of  its  trotting  itself'  off  to  Alexan- 
dria or  Wheeling.  It  insured  against  any 
damage  by  fire  in  consequence  of  its  aban- 
donment, even  if  such  a  case  were  made 
out.  All  this  might  be  true  if  the  State 
had  made  a  contract  of  insurance  for  any- 
specific  period  beyond  the  first  year  of  the 
storage,  founded  upon  a  valid  consideration 
paid  or  stipulated  to  be  paid  for  such  risk. 
But  I  have  already  shown,  or  attempted  to 
show,  there  was  no  such  contract.  The 
plaintiff's  tobacco  at  the  time  of  its  de- 
struction had  been  on  deposit  nearly  three 
years.  For  all  this  they  had  only  paid  cer- 
tain inspectors'  fees  at  the  date  of  the  in- 
spection. '  When  they  elected  to  continue 
the  storage  beyond  the  year,  they  well  knew 
the  government  had  been  re-established  at 
Wheeling.  This  fact  was  made  known 
through  its  laws  and  its  proclamations, 
through  the  recognition  of  the  Federal 
Government,  with  which  plaintiff's  govern- 
ment was  in  friendly  and  constant  commu- 
nication. 

But  the  position  of  the  counsel  is 
48  not  sound  in  other  *respects.  The 
insurance  of  the  State,  if  such  it  be, 
only  extended  to  losses  by  fire.  It  did  not 
comprehend  the  damage  or  loss  of  the  to- 
bacco occasioned  by  floods,  tempests,  or 
captured  by  hostile  armies  or  superior 
powers.  With  the  single  exception  of  the 
promise  of  indemnity  in  case  of  fire,  the 
position  of  the  Staie  was  that  of  any  other 
bailee  for  hire.  Such  bailee  is  only  liable 
for  the  use  of  ordinary  care  and  common 
prudence  in  the  preservation  of  the  property 
intrusted  to  him ;  but  he  is  not  an  insurer 
in  any  sense  of  that  term.  There  is  no 
foundation  for  the  pretension  that  the  State 
insured  against  its  abandonment  in  the 
face  of  overwhelming  numbers.  It  insured 
against  fire,  but  not  against  capture.  Kven 
as  against  insurance  companies,  to  which 
the  most  stringent  rules  are  always  applied, 
it  is  well  settled,  that  if  there  be  an  insur- 
ance against  fire,  and  an  exception  by  the 
assured  in  favor  of  capture,  and  the  vessel 
is  captured,  and  before  she  is  delivered  from 
that  peril  she  is  afterwards  destroyed  by 
fire,  the  loss  is  properly  attributable  to  the 
capture  alone.  In  Magoun  v.  New  England 
Marine  Ins.  Com.,  1  Story  K.  157,  164,  Mr. 
Justice  Story  said  it  would  be  an  over  re- 
finement and  metaphysical  subtlety  to  hold 
otherwise.  In  the  case  of  Dale  v.  New 
England  Mutual  Marine  Ins.  Co.,  6  Allen 
R.  373,  395,  Bigelow,  C.  J.  said,  ** there  is 
no  stipulation  in  the  policy  that  the  insurers 
were  to  remain  liable  after  the  ship  had 
passed  into  the  hands  of  her  captors.  *  ♦  ♦ 
The  cases  in  which  it  is  held  that  where  the 
insured  is  liable  for  capture,  if  followed 
by  condemnation  or  detention  for  a  pre- 
scribed period,  and  a  subsequent  abandon- 
ment, he  is  also  liable  for  any  supervening- 
peril  occurring  during  the  intermediate 
period,  are  not  applicable  to  cases  like  the 
present,  where  the  risk  of  capture  is  not 
assumed   by   the    underwriters.     See,    also. 
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Lewis  ▼.  Spring^field  Fire  and  Marine  Ins. 
Co.,  10  Gray  R.  159. 

These   views   are    founded   on  good 

49  sense  and  upon    sound  ^reasoning.     I 
do     not    perceive     why    they    do    not 

equally  apply  to  this  case.  If  the  tobacco 
had  been  captured  and  appropriated  by  the 
Confederate  government,  or  captured  and 
destroyed  by  Federal  soldiers,  it  will 
scarcely  be  maintained  that  the  State  is 
responsible  for  a  loss  occurring  under  such 
circumstances.  As  a  general  rule,  it  is 
true,  where  the  property  is  destroyed  by 
fire,  the  insurer  is  liable,  though  it  were 
absolutely  certain  it  would  have  been  after- 
wards captured  but  for  such  destruction. 
But  where  the  capture  is  made,  and  the 
damage  from  fire  is  the  consequence  of  the 
capture,  to  impose  the  loss  upon  the  bailee 
is  to  make  him  an  insurer  against  both 
capture  and  fire.  In  this  case  the  injustice 
is  the  more  palpable  because  the  owners, 
after  the  warehouse  was  taken  by  the  Con- 
federate government  and  appropriated  by 
the  Confederate  authorities,  might  have 
taken  possession  of  their  property  without 
the  least  difficulty. 

The  condition  of  the  country  at  the  time 
of  the  destruction  of  this  tobacco,  and  indeed 
long  before,  is  within  the  recollection  of 
alL  In  the  language  of  Mr.  Justice  Nelson, 
Mauran  v.  Insurance  Company,  6  Wall.  U. 
S.  R.  14,  a  government  in  fact  was  erected 
greater  in  territory  than  many  of  the  old 
governments  of  Kurope,  complete  in  the 
organization  of  all  its  parts,  containing 
within  its  lines  more  than  eleven  millions 
of  people,  and  of  sufficient  resources  in  men 
and  money  to  carry  on  a  civil  war  of  unex- 
ampled dimensions;  their  vessels  captured 
recognized  as  prizes  of  war,  and  dealt  with 
accordingly ;  their  property  seized  on  land 
referred  to  the  judicial  tribunals  for  adju- 
dication; their  ports  blockaded,  and  the 
blockade  maintained  by  a  suitable  force, 
and  duly  notified  to  neutral  powers,  the 
same  as  in  open  and  public  war. 

No  one  can    for   a   moment   entertain  the 

ojnnion    that   either    the    plaintiffs   or    the 

State  ever  contemplated  this  state  of  things. 

The  compensation  agreed  to  be  paid  had  no 

reference  to  such   a   risk.     The  State 

50  could  hardly  *have  been  expected,  for 
a  charge  of  five   cents    per  month  on 

each  hogshead  of  tobacco,  to  assume  all  the 
hazards  of  war,  invasion,  and  conquest.  It 
did  not  undertake,  it  was  not  asked  to  in- 
sure, ag'ainst  any  peril  except  that  of  fire. 
Bat  as  the  fire  occurred  long  after  the  ware- 
bouse  had  been  wrested  from  the  possession 
of  the  insurer  by  overwhelming  numbers, 
the  loss  must  be  regarded  as  attributable  to 
the  capture,  and  not  by  any  reasonable  in- 
tendment within  the  terms  of  the  contract. 
For  these  reasons  I  am  of  opinion  the  judg- 
ment of  the  Circuit  court  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  affirmed. 


51  •Hodge's    Ex'or  v.    First   Nat.    Bank, 

Richmond. 

March  Term,  1872,  Ricbmond. 

I.  PresidentA  of  Corporations— How  Par  Affent*  Bx 
Officio.*— The  president  of  a  bank  has  no  authority, 
virtute  officii,  to  make  any  admissions  which  will 
release  the  maker  of  a  note  to  the  bank  from  his 
leffal  responsibility  created  by  the  note. 

a.  Trial  by  Court  without  Jur>— Appeal-Effect. t— 
In  a  case  in  which  a  jury  is  dispensed  with,  and 
the  case  is  submitted  for  trial  to  the  court,  upon  a 
bill  of  exceptions  to  the  Judmnent,  all  the  evidence 
is  to  be  inserted  in  the  bill,  and  in  the  appellate 
court  it  will  be  considered  as  on  a  demurrer  to 
the  evidence. 

3.  5ume— 5ume~Bvldence.— In  such  a  case,  when  the 
Judgment  is  for  the  plaintiff,  and  the  defendant 
exceptH,  if  it  appears  that  a  witness  for  the  defend- 
ant, on  his  examination  in  chief,  makes  a  state- 
ment of  a  fact  in  one  way.  and  upon  his  cross- 
examination  makes  It  in  a  materially  different 
way.  the  first  statement  is  to  be  rejected,  and  the 
last  is  to  be  taken  as  correct 

This  case  is  sufficiently  stated  in  the 
opinion  of  Moncure,  P. 

B.  T.  Johnson,  and  Page  &  Maury,  for 
the  appellant. 

Johnson  A  Williams,  for  the  appellee. 

Moncure,  P.  This  is  a  supersedeas  to  a 
judgtnent  rendered  by  the  Circuit  court  of 
the  city  of  Richmond  on  the  11th  day  of 
May  1871,  in  an  action  of  debt,  in  which 
the  First  National  Bank  of  Richmond  was 
plaintifP,  and  John  L.  Hodge,  executor  of 
William  L/.  Hodge,  defendant.  The  action 
was  brought  on  two  promissory  notes,  each 
of  them  payable  on  demand,  and  signed  by 
William  L.  Hodge;  one  of  them  dated 
April  Sth,  1867,  payable  to  the  order  of  *'S. 
A.  Glover,  cash'r,'*  for  $3,700,  **for  value, 
being  for  a  check  Mr.  Fant,  pres't,  gave 
me  on  Lockwood  A  Co.,  New   York;" 

52  and    the  ♦other   dated    27    July    1867, 
payable  **to  the  order  of  S.  A.  Glover, 

cashier,  at  the  First  National  Bank,  Rich- 
mond," for  $2,037.74,  **f or  value  received." 
The  case  was  tried  on  the  general  issue, 
and,  neither  party  requiring  a  jury  to  be 
empanneled  therein,  the  whole  matter  of 
law  and  fact  was  thereupon  heard  and  de- 
termined, and  judgment  given  by  the  court. 
The  judgment  was  in  favor  of  the  plaintiff 
for  the  aggregate  amount  of  the  two  notes, 
to    wit:    $5,737.74,     with    interest    on    the 

*PrMld6iits  of  Corporations— How  Par  Agents  Ex 
Officio.— See  this  title  under  section  2  In  the  analysis 
of  the  monographic  note  on  "Agencies"  appended  to 
Silliman  v.  Fredericksburg,  etc..  R.  R.  Co.,  27  Gratt. 
119.    See  also.  Smith  v.  Lawson.  18  W.  Va.  212. 

tTrlal  by  Court  without  Jury— Appeal— Effect.— See 
Backhouse's  Ex'x  v.  Seldon.  29  Gratt  561,  and  note 
for  a  collection  of  cases  upon  the  subject  See  also, 
Western  Union  Telegraph  Co.  v.  Powell,  94  Va.  268, 
26  S.  E.  Rep.  828,  and  Ramsburg,  Koogle  &,  Co.  v. 
Erb,  16  W.  Va.  786,  citing  the  principal  case  and 
Claflin  V.  Steenbock,  18  Gratt  842;  Wright  v.  Rambo. 
21  Gratt  158;  Nutter  v.  Sydenstricker,  11  W.  Va.  536; 
Wickes  V.  B.  &  O.  R.  R.  Co.,  14  W.  Va.  157. 
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amount  of  each  from  its  date  till  payment 
and  costs. 

Two  exceptions  were  taken  by  the  defend- 
ant in  the  progress  of  the  case  in  the  court 
below,  and  bills  of  exception  were  accord- 
ingly signed  by  the  judge :  one  of  them  was 
to  the  judgment  given  by  the  court  in  the 
case,  and  sets  out  the  evidence  on  both 
sides ;  the  other  was  to  the  action  of  the 
court  in  overruling  the  defendant's  motion 
to  set  aside  the  said  judgment,  and  grant 
him  a  new  trial  upon  the  grounds  of  error 
in  the  said  judgment,  and  of  newly-discov- 
ered evidence,  which  is  set  out  in  the  bill  of 
exceptions.  The  defendant  applied  for  and 
obtained  from  this  court  a  supersedeas  to 
the  said  judgment,  and  the  errors  assigned 
arise  upon  the  two  bills  of  exceptions  afore- 
said. 

That  arising  upon  the  first  bill  presents 
the  question.  Was  a  right  judgment  given 
by  the  Circuit  court  upon  the  evidence  cer- 
tified in  that  bill? 

On  the  trial  of  the  cause,  the  plaintiffs, 
in  support  of  the  issue  on  their  part  joined, 
offered  in  evidence  the  two  promissory 
notes  aforesaid,  called  in  the  proceedings, 
or  by  the  parties,  **demand  notes,"  or  **call 
notes,"  which  are  set  out  in  the  bill  *4n 
haec  verba;"  and  copies  of  the  accounts  of 
the  defendant's  testator  with  the  plaintiff, 
being  the  same  with  the  bill  of  particulars 
filed  with  the  common  court,  which  copies 
are  also  set  out.  And  the  plaintiffs  then 
rested. 

The  plaintiffs  thus  clearly  made  out  a 
good  prima  facie  case ;  and,  if  the  evi- 
53  dence  had  stopped  here,  the  *judgment 
rendered  by  the  court  would  certainly 
have  been  right.  It  was  not  pretended — 
indeed,  it  was  conceded — by  the  defendant, 
that  the  said  notes  were  in  fact,  as  they 
purported  to  be,  signed  by  his  testator, 
Wm.  L.  Hodge.  They  are  promissory  notes 
in  the  ordinary  form,  and  such  as  the  plain- 
tiffs had  a  right  to  take  of  their  debtors. 
They  expressly  state  on  their  face  that  they 
were  given  for  value  received,  and  one  of 
them  specifies  the  particular  value  received, 
which  is  evidence  of  the  fact  against  the 
maker  and  his  representatives. 

But  notwithstanding  the  form  and  nature 
of  the  notes,  and  the  expressions  which  they 
contain,  yet  in  a  case  between  the  original 
parties  to  the  notes  or  their  representatives, 
or  between  one  of  the  original  parties  and 
the  representative  of  the  other,  such  as  this 
case  is,  it  is  competent  for  the  defendant 
to  show  in  his  defence  a  want  or  failure  of 
consideration  of  the  notes,  or  any  other 
matter  which  would  render  them  illegal  or 
void  in  whole  or  in  part. 

Accordingly,  the  defendant  contended 
that  these  notes  were  given  by  his  testator 
on  the  mistaken  idea  that  he  was  indebted 
in  the  amount  of  them  to  the  Virginia  Brick 
Company,  of  which  he  was  a  large  stock- 
holder, and  out  of  transactions  with  which 
company  the  claim  of  the  plaintiff  originally 
arose ;  whereas,  in  truth  and  in  fact,  he  was 
not,  when  he  gave  the  said  notes,  indebted 
to  the   said   company,    but   had   previously 


HI 


fully  discharged  his  debt  to  the  same ;  and 
he  introduced  evidence  tending  to  show, 
and  sufficient  to  show,  that  such  was  the 
fact. 

Now,  if  these  notes  had  been  given  to, 
and  this  action  had  been  brought  by,  the 
brick  company,  instead  of  the  plaintiff,  no 
doubt  the  evidence  introduced  by  the  de- 
fendant as  aforesaid  would  have  defeated 
the  action.  But  these  notes  having  been 
given  to,  and  this  action  having  been 
brought  by,  the  plaintiff,  instead  of  the 
brick    company,    whether   said    notes 

54  were  given  in  consideration  *of  a  debt 
due  to  the  plaintiff  by  the  defendant's 

testator  or  by  the  brick  company,  the  said 
evidence  was  not  sufficient  to  defeat  the 
action,  unless  it  was  coupled  with  proof 
that  the  said  notes  were  given  to  the  plain- 
tiff by  the  defendant's  testator  on  condition 
that  he  was  indebted  to  the  said  company 
in  the  amount  of  said  notes. 

The  only  proof  of  that  kind  which  we  find 
in  the  record  is  a  paper  marked  '' Exhibit 
F,"  referred  to  in,  and  returned  with,  the 
deposition  of  H.  G.  Fant,  a  witness  in 
behalf  of  the  defendant,  which  paper  was 
signed  by  said  Fant  and  handed  to  said 
testator,  and  is  in  these  words: 

'* Washington,  16th  May,  1867. 
The  demand  note  of  Wm.  L.  Hodge, 
favor  of  S.  A.  Glover,  dated  April  1866,  for 
thirty-seven  hundred  dollars,  has  been 
given  merely  as  a  voucher,  until  it  is  ascer- 
tained that  he  has  paid  the  full  amount  due 
by  him  on  stock  in  the  brick  company. 

**H.  G.  Fant,  President." 

Reference  is  here  made  to  one  only  of  the 
two  demand  notes  aforesaid,  to  wit,  the  one 
for  $3,700.  In  fact  the  other,  for  $2,037.74, 
was  not  given  until  more  than  two  months 
thereafter,  to  wit,  the  27th  of  July  1867.  It 
is  not  pretended  that  the  latter  was  executed 
on  any  condition,  or  with  any  understand- 
ing, even  with  Fant,  that  the  validity  of 
the  note  should  depend  upon  the  maker's 
being  indebted  at  that  time  to  the  brick 
company  in  the  amount  of  the  note,  or  in 
any  amount. 

But  as  to  the  note  for  $3,700,  what  is  the 
effect  of  the  paper  marked  * 'Exhibit  F," 
just  set  out? 

If  that  debt  had  been  due,  and  that  note 
had  been  given  to  H.  G.  Fant  individually, 
then  '*Eixhibit  F"  would  have  been  evidence 
against  him,  and,  coupled  with  the  other 
evidence  in  the  cause  tending  to  show  that 
the  maker  of  the  note  had  paid  the  full 

55  amount  due  by   him  *on  stock  in  the 
brick  company,  would,  no  doubt,  have 

been  sufficient  to  defeat  the  action  as  to 
that  note. 

But  that  debt  was  due,  and  that  note  was 
given  to  the  First  National  Bank  of  Rich- 
mond. Though  the  note  was  payable  to  the 
order  of  S,  A.  Glover,  cash'r,  it  was  in 
effect  payable  to  the  said  bank,  of  which  he 
was  cashier;  that  being  the  usual  form  of 
such  transactions.  The  question  is,  hoTv 
can  the  bank  be   effected   by  **Exhibit  F?»' 

The  bank  can  only  be  so  effected  upon  the 
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£^and  that    Exhibit  F  was    signed  by    an 
agent  of  the  bank  duly  authorized  to  sign  it. 
Was  it  signed   by   such  an   agent?    It  is 
not  pretended  that   any    special   or  express 
authority   was   conferred  upon  Fant  by  the 
bank  to  sign  that   paper ;  or   that  the  bank 
confirmed  the  act  after  it   was  done.     Fant 
being  asked,  on   his  examination    in   chief 
by  the  defendant:  *'At  the  time  you  signed 
the  paper  marked  F,  did  you  give  it  as  pres- 
ident of  the   First    National   Bank,    and  as 
intending    to   bind    that    institution?"    he 
answered:  ^*It  was  presented  to  me  by  Mr. 
Hodge,     and    without    much    reflection,    I 
signed  it  as  it  purports  to  be,  by  the  presi- 
dent of  the   First  National  Bank  of  Rich- 
mond.   The  paper  must  speak  for  itself.     If 
I  had  the  power  as  president  of  the  bank  to 
make  such   a    contract,    I  made  it  with  Mr. 
Hodge  in  the   hurried   manner   in  which  it 
was   presented    to    me.'*     Being    asked    on 
cross-examination    the   following  question : 
'^The  demand  note   of   Mr.    Wm.  L.  Hodge 
for  $3,700  bears  date   April  5,    1867,  the  re- 
ceipt given  by  you,    and   alluded  to  in  your 
examination  in  chief  as  Exhibit  F,  is  dated 
May  15th,   (16th?)    1867.     Will   you   explain 
why  it  is,  if  that   receipt  refers  to  the  note 
of  April  5th.    1867,  that  it  bears  a  different 
date?' *  he  answered :  **It   does   refer  to  the 
note  dated  April  5th,  1867 ;  it  was  given  in 
a  hurried  way  by   me,    over   a  month  after 
the  note  for  $3,700   was   executed   by    Mr. 
Hodge.     He  stated  to  me   at  the  time,  that 
he  thought  there  was   some   mistake  about 
his  owing   the   Virginia   Brick   Com- 
56        pany,  *and  asked  me  to  sign  the  paper 
referred  to,  which  I  did."     And  being 
further  asked,  on  cross-examination:  **Was 
the  l>oard  of  directors  of  the  First  National 
Bank  notified,    at    the   time   that  you  gave 
the  receipts  marked   F,    before   referred  to, 
of  your  doing  so,    and   was  it  given  by  the 
authority    of    the    board?"     he    answered: 
**Never,  to  my  knowledge,  nor  by  authority 
of  the  board."     The  evidence  thus  extracted 
from  the   examination  in   chief   and  cross- 
examination  of  the  witness,    Fant,  appears 
to  t>e  in  conflict,  at  least  some  portion  of  it, 
with   another    part   of   the   evidence  of  the 
same  witness  in  his   examination    in  chief, 
where  he   says:  **At    the   time    Mr.  Hodge 
gave  the   bank    the   note   for  $3,700   of  the 
$5,700,    he    expressed   to    me  the  opinion  or 
doubt    whether   he    owed   any    thing  to  the 
Virginia  Brick   Company,    and  handed   me 
at  the  time   of   signing  said   note   of  ;^3,700 
the   paper    marked     F    for    my    signature, 
which    I    signed."     But    in   a  case  such  as 
this,  where  the   whole   matter  of   law    and 
fact  is  heard  and  determined,  and  judgment 
given  by  the   court,    and    there   is  a  bill  of 
exceptions    to   such    judgment   setting    out 
the  evidence  in   the   case,    in    an    appellate 
court  the  bill   of   exceptions   is  regarded  in 
the  light   of  a  demurrer   to  evidence,  and 
where  there  is  a  conflict   of  evidence,    the 
conflicting  evidence  in  favor  of  the  except- 
ant is  disregarded  by  the  court.     According 
to  that  rule   we   must  disregard   the   state- 
ment of  the  witness,  that  he  signed  Exhibit 
F  at  the  time  the  note  for  $3,700  was  signed 


by  Hodge,  and  credit  his  statement  that  '4t 
was  given  in  a  hurried  way"  by  him,  *'over 
a  month  after  the  note  for  $3,700  was  exe- 
cuted by  Mr.  Hodge.  * ' 

Then  if  Fant  had  any  authority  to  bind 
the  bank  by  the  admission  made  in  Exhibit 
F,  he  must  have  derived  that  authority 
from,  and  in  virtue  of  his  ofiice  of  president 
of  the  bank.  Did  he  derive  any  such  au- 
thority from  that  source? 

The  First   National   Bank   of  Rich- 
57        mond   was  created  *under   the  act  of 

Congress  approved  June  3,  1864,  en- 
titled **an  act  to  provide  currency,  secured 
by  a  pledge  of  United  States  bonds,  and  to 
provide  for  the  circulation  and  redemption 
thereof."  13  U.  S.  Stat,  at  large,  p.  99. 
The  fifth  section  of  that  act  declares  how 
banking  associations  may  be  formed.  The 
eighth  section  declares  when  such  an  asso- 
ciation shall  become  a  body  corporate,  and 
what  general  powers  it  shall  have;  and 
among  other  things,  that  **it  may  elect  or 
appoint  directors,  and  by  its  board  of  di- 
rectors appoint  a  president,  vice-president, 
cashier  and  other  officers,  define  their 
duties,"  &c.,  **and  exercise  under  this  act 
all  such  incidental  powers  as  shall  be  nec- 
essary to  carry  on  the  business  of  banking, 
by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt,"  Ac,  *'by  loaning  money 
on  personal  security,"  Ac,  **and  its  board 
of  directors  shall  also  have  power  to  define 
and  regulate,  by  by«-laws  not  inconsistent 
with  the  provisions  of  this  act,  the  manner 
in  which,"  among  other  things,  *4ts  gen- 
eral business"  may  be  **conducted,"  &c. 
''And  its  usual  business  shall  be  transacted 
at  an  office  or  banking  house  located  in  the 
place  specified  in  its  organization  certifi- 
cate." The  ninth  section  declares  **that 
the  affairs  of  every  association  shall  be 
managed  by  not  less  than  five  directors,  one 
of  whom  shall  be  the  president ;"  what  shall 
be  their  qualification  as  to  residence,  &c. ; 
how  much  of  the  capital  stock  of  the  asso- 
ciation they  must  severally  own,  and  what 
oath  they  shall  take. 

Thus  it  appears  that  the  general  manage- 
ment of  the  business  of  the  bank,  and  the 
interest  therein  of  the  shareholders,  are 
confided  to  the  care  of  the  board  of  directors, 
and  there  is  in  the  act  no  specification  of 
powers  or  duties  to  be  exercised  by  the  pres- 
ident or  cashier.  The  election  or  appoint- 
ment of  such  officers  by  the  board  is  pro- 
vided for  by  the   act;  which    also   provides 

that  the  board  may  define  their  duties. 
58        But  there  is  nothing  in  *the  record  to 

show  whether  such  duties  have  ever 
been  so  defined.  We  must,  therefore,  re- 
gard the  president  and  cashier  of  this  bank 
as  having  only  such  powers  as  may  be  in- 
cident to  their  offices  respectively,  in  their 
very  nature,  in  the  absence  of  anything  in 
the  act  of  incorporation  to  the  contrary; 
and  we  must  regard  all  other  powers  need- 
ful to  the  management  of  the  concerns  and 
business  of  the  bank  as  residing  alone  in 
the  directory. 
Then,  had   Fant   any    inherent   power  as 


V  R,  22  Gratt— 3 


33 


22GRATT. 


Virginia  Rbports,  Annotated. 


69,  60,  61 


president,  to  bind  the  bank  by  his  admis- 
sion made  in  **Exhibit  F?''  The  president 
of  a  bank  has,  it  seems,  very  little  inherent 
power.  He  is  generally,  if  not  always,  a 
member  of  the  board  of  directors,  and 
chosen  by  the  board  from  their  own  num- 
ber. It  is  his  duty  to  preside  at  meetings 
of  the  board.  ** Ordinarily,"  we  are  told, 
**the  position  is  one  of  dignity,  and  of  in- 
definite general  responsibility,  rather  than 
of  any  great  and  accurately  known  power. 
The  president  is  usually  expected  to  exercise 
a  more  constant,'  immediate,  and  personal 
supervision  over  the  daily  affairs  of  the 
bank  than  is  required  from  any  other  di- 
rector. Usage,  or  directorial  votes,  may 
confer  upon  him  special  functions,  and  may 
extend  his  authority  to  correspond  with  the 
increase  of  active  duties.  But  the  authority 
inherent  in  the.  office  itself  is  very  small; 
indeed,  it  is  very  difficult  to  say  precisely 
how  or  where  it  is  much  in  excess  of  that 
which  can  be  exercised  by  any  other  single 
director."  Morse  on  Banks  and  Banking, 
p.  128.  **A  careful  collation  of  all  the  ad- 
judicated cases,  it  must  be  confessed, ' '  con- 
tinues the  same  author,  ** wears  a  striking 
and  peculiar  aspect  which  is  not  very  favor- 
able to  the  assumption  of  any  species  of 
executive  power  by  a  bank  president  with- 
out direct  authorization."  Id.  129.  *  in- 
deed, it  is  a  singular  fact,"  he  further 
says,  *^that  the  entire  collection  of  judicial 
authorities  justifies  the  enunciation  of 
only  one  act  as  falling  within  the  properly 
inherent  power  of  the  president.  This  sol- 
itary function  is  to  take  charge  of  the 
59  litigation  of  the  bank.  There  *is  no 
question  but  that  this  matter  belongs 
to  him  by  virtue  of  his  office.  He  may  in- 
stitute and  carry  on  legal  proceedings  to 
collect  demands  or  claims  of  the  bank.  He 
may  appear,  answer,  and  defend  in  suits 
against  the  bank.  He  may  retain  and  em- 
ploy counsel  on  behalf  of  the  bank,"  &c. 
Id.  The  powers  and  duties  of  a  cashier,  in 
virtue  of  his  office,  are,  on  the  other  hand, 
much  more  numerous,  though  his  office  is 
strictly  executive.  Without  attempting  to 
enumerate  them,  it  being  unnecessary  in 
this  case  to  do  so,  it  is  sufficient  to  refer  to 
what  is  said  on  the  subject  in  the  same 
book,  p.  137,  and  seq. 

But  certainly,  neither  the  president  nor 
the  cashier,  nor  both  combined,  could,  vir- 
tute  officii,  give  up  a  debt  or  liability  to  the 
bank,  or  bind  the  bank  by  such  an  admis- 
sion as  is  contained  in  **fexhibit  F"  afore- 
said. This,  I  think,  plainly  appears  from 
the  cases  cited  by  the  counsel  for  the  bank. 
In  Bank  of  the  United  States  v.  Dunn,  6 
Peters  U.  S.  R.,  51,  it  was  held,  that  *'an 
agreement  by  the  president  and  cashier  of 
the  Bank  of  the  United  States,  that  the  en- 
dorser of  a  promissory  note  shall  not  be  lia- 
ble on  his  indorsement,  does  not  bind  the 
bank.  It  is  not  the  duty  of  the  cashier  and 
president  to  make  such  contracts ;  nor  have 
they  the  power  to  bind  the  bank,  except  in 
the  discharge  of  their  ordinary  duties.  All 
discounts  are  made  under  the  authority  of 
the  directors,  and  it   is   for  them  to  fix  any 


conditions  which  may  be  proper  in  loaning 
money."  This  is  the  reporter's  heading  of 
the  decision,  but  it  is  fully  sustained  by 
what  is  said  in,  and  is  chiefly  in  the  very 
words  of,  the  opinion  of  the  court  as  deliv- 
ered by  Mr.  Justice  Mcl^ean.  In  United 
States  V.  City  Bank  of  Columbus,  21  How. 
U.  S.  R.,  356,  it  was  held,  according  to  the 
reporter's  marginal  abstract  of  the  case, 
which  is  no  doubt  correct,  that  ** where  the 
cashier  of  a  bank  wrote  to  the  Secretary  of 
the  Treasury,  saying  that  the  bearer  of  the 
letter  was  authorized  to  contract  for  the 
transfer  of  money   from  New  York  to 

60  New  ^Orleans,  and  such  a  transaction 
was  not  within  the  scope  of  the  powers 

of  the  cashier,  nor  authorized  by  the  di- 
rectors, the  bank  was  not  bound  to  reim- 
burse the  money  which  the  Secretary  of  the 
Treasury  advanced."  The  cashier  signed 
the  letter  as  such,  and  Miner,  the  bearer  of 
it,  was  a  director  of  the  bank,  which  fact 
was  stated  in  the  letter.  A  by-law  of  the 
bank  was  put  in  proof  to  show  that  it  might 
be  inferred  from  it  that  Moodie,  whose 
name  was  signed  to  the  letter,  had  authority 
as  cashier  to  empower  Miner,  as  a  director 
of  the  bank,  to  enter  into  such  a  contract 
as  he  had  made  with  the  Secretary  of  the 
treasury.  The  by-law  was:  **A  committee 
of  two  shall  be  appointed  every  six  months 
to  advise  with  the  president  and  cashier. 
In  their  absence  all  the  ordinary  business 
of  the  bank  may  be  done  by  the  president 
and  cashier;  and  if  either  of  them  be  not 
present,  then  by  the  other  alone ;  but  any 
discount,  negotiation  or  contract,  whether 
made  by  the  board  or  committee,  is  to  be 
done  by  the  consent  of  all  present."  Not- 
withstanding the  terms  of  this  by-law,  and 
the  fact  that  the  agent  selected  by  the 
cashier  was  a  director  of  the  bank,  it  was 
held  in  this  case  that  the  bank  was  not 
bound  by  the  act  of  the  pretended  agent ; 
and  Mr.  Justice  Wayne,  in  delivering  the 
opinion  of  the  court,  cited  and  relied  on 
the  case  of  the  Bank  of  the  United  States 
V.  Dunn,  supra,  and  other  cases.  After 
adverting  to  the  fact  that  the  release  in 
that  case  was  executed  both  by  the  presi- 
dent and  cashier,  and  yet  was  held  not  to 
be  binding  on  the  bank,  neither  nor  both 
having  any  authority  to  make  contracts  of 
that  kind,  the  court  proceeded  to  say:  **The 
case  before  us  is  one  in  which  a  cashier 
acts  alone,  and  in  which  he  testifies  that 
he  did  so  without  any  consultation  with  the 
president  or  directors  of  the  company,  and 
of  which  they  had  no  information  from  him 
of  the  transaction  until  after  the  failure  of 
Miner  to  pay  the  money  in  New  Orleans. 
The  act  under  which  the  city  bank  of  Col- 
umbus became  a  corporation  does  not, 

61  in  any  part  of  it,  give  any  *power  to 
a  cashier  to  act   independently  of  the 

directors,"  Ac.  These  remarks  apply  to 
this  case,  only  substituting  the  woid  presi- 
dent for  that  of  cashier.  In  Olney  v.  Chad- 
sey,  7  Rhode  Island  R.  225,  it  was  held  that 
the  president  of  a  bank  has  no  authority, 
virtute  officii,  to  surrender  or  release  the 
claims  of  the  bank  against  any  one,  and  can 
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only  derive  such  authority  from  the  vote  of 
the  board  of  directors,  or  from  their  assent, 
express  or  implied.  See  also  Bank  of  the 
Metropolis  v.  Jones,  8  Pet.  U.  S.  R.  12 ; 
Merchants  Bank  v.  Marion  Bank,  3  Gill's 
R.  96;  1  Sandf.  Sup.  Ct.  R.  158,  Brouwer 
▼.  Appleby;  Hoyt  v.  Thompson,  1  Selden's 
R.  320;  Spyker  v.  Spence,  8  Alab.  R.  333; 
1  Mete.  Ky.  R.  550,  Mt.  Sterling  and  Jeffer- 
aonville  Turnpike  Co.  v.  L/Ooney. 

I  think  we  may  fairly  conclude,  from 
what  has  been  said,  that  Fant  had  no  au- 
thority, in  virtue  of  his  office  of  president, 
to  bind  the  bank  by  his  admission  made  in 
■^exhibit  F." 

But  the  claim  of  the  plaintiff  in  error  to 
a  discharge  from  liability  of  his  testator's 
estate  from  the  demand  of  the  bank,  seems 
to  rest  mainly  upon  the  following  grounds: 
First,  that  the  debt  of  said  testator  to  the 
bank  was  created  in  consideration  of  a  debt 
supposed  to  be  due  by  him  to  the  brick 
company  aforesaid.  Secondly,  that  there 
was  then,  in  point  of  fact,  no  debt  due 
from  him  to  that  company,  as  the  parties 
supposed.  Thirdly,  that  there  was  such  a 
connection  between  the  brick  company  and 
the  bank,  or  such  a  contract  or  understand- 
ing between  the  said  testator  and  the  bank, 
as  made  the  validity  of  the  debt  from  him 
to  the  bank  dependent  upon  the  existence 
of  the  debt  from  him  to  the  said  company, 
and  as  no  such  debt  as  the  latter  existed, 
the  former  was,  therefore,  invalid.  And 
fourthly,  that  the  said  contract  or  under- 
standing was  had  with  Fant,  as  agent 
for  the  bank,  and  that  he  was  so  held  out 
to  the  world  by  the  bank  as  agent  for  such 
purposes,    as   that    the   bank    is    estopped 

from   denying   such    agency    in    this 
62       *ca8e.     I  will   briefly  consider   these 

grounds  in  the  above  order. 
As  to  the  first:  There  seems  to  be  no 
doubt  but  that  the  debt  from  said  testator 
to  the  bank  had  its  origin  in  a  debt  from 
him  to  the  brick  company.  On  the  7th  of 
July  1866,  he  being  indebted  to  said  com- 
pany as  a  stockholder,  and  for  assessments, 
in  an  amount  exceeding  $5,700:  that  com- 
pany, by  the  said  Fant,  their  treasurer,  on 
that  day,  drew  two  drafts  on  W.  L.  Hodge 
(the  said  testator),  Washington,  D.  C,  one 
of  them  for  $3,825,  specified  in  the  draft  to 
be  * '$3,750  and  4  months  int.,  brick  note,*' 
and  the  other  for  $1,875,  specified  in  the 
draft  to  be  for  ** value  received,"  with  a  di- 
rection therein  **to  charge  to  account  of* 
the  drawer,  and  amounting  together  to 
^700.  Ko  time  for  payment  was  named  in 
either  of  them.  Both  were  payable  **to  the 
order  of  S.  A.  Glover,  cashier,"  he  being 
then  cashier  of  the  said  bank.  On  the  day 
of  their  date,  it  seems  they  were  discounted 
by  the  said  bank,  and  the  proceeds  were 
paid  by  it  to  the  brick  company.  They  were 
endorsed  "credit  my  account — S.  A.  Glover, 
cashier"  ;  and  on  the  13th  of  July  1866,  they 
were  enclosed  in  a  letter  from  said  Glover, 
cashier,  to  said  W.  I<.  Hodge,  with  a  re- 
quest that  he  would  "please  deposit  to  our 
credit  with  the  First  National  Bank  of 
Washington."     This  was  the  origin  of  the 


debt  claimed  by  the  bank  to  be  due  from 
W.  Irf,  Hodge,  which  was,  therefore,  created 
in  consideration  of  the  debt  supposed  to  be 
due  by  him  to  the  brick  company  as  afore- 
said. ' ' 

As  to  the  second  ground — "that  there  was 
then,  in  point  of  fact,  no  debt  due  by  him 
to  said  company. "  There  was  certainly  a 
debt  due  by  him  to  said  company  at  the 
time  the  said  drafts  were  drawn,  and  at  the 
time  they  were  endorsed  to  and  received  by 
him,  and  in  an  amount  about  equal  to  the 
amount  of  the  said  two  drafts.  But  it  is 
said  that  these  drafts  were  never  accepted 
by  him ;  that  he  never  became  indebted 

63  to  the  bank  on  that  ^account ;  that  he 
supposed    they    were    placed    in    the 

hands  of  the  bank  by  the  brick  company 
for  collection  merely ;  that  two  drafts  were 
afterwards  drawn  on  him  by  the  brick  com- 
pany for  the  same  debt,  one  of  them  for 
$1,884.37,  drawn  by  "M.  T.  Jeffries,  treas- 
urer," dated  8th  August  1866,  accepted  9th 
August  1866,  and  payable  30  days  after 
date;  and  the  other  for  $3,875,  or  $3,825 
with  interest  from  date,  drawn  by  "George 
B.  Cadwallader,  Treasurer  Virginia  Brick 
Company,  dated  September  5,  1866,  ac- 
cepted September  10,  1866,  and  payable 
90  days  after  date;  and  that  these  two 
drafts  were  paid,  at  maturity,  to  Riggs 
8l  Co.,  bankers,  at  Washington  City,  to 
whose  order  they  were  endorsed  "by  S.  A. 
Glover,  cashier,"  having  been  deposited  in 
said  bank  by  the  drawers  for  collection,  and 
having  been  accordingly  collected  in  that 
way.  The  letter  of  Glover,  cashier,  to  W. 
L.  Hodge,  of  the  13th  of  July  1866,  and  the 
two  drafts  of  "H.  G.  Fant,  treasurer,"  of 
the  7th  of  July  1866,  amounting  together  to 
$5,700  as  aforesaid,  seem  to  have  been  dul3' 
received  by  said  Hodge,  and  were  found  to 
be  in  his  possession  at  his  death.  It  does 
not  appear  that  he  ever  Answered  the  said 
letter,  and  if  so,  in  what  way.  He  did  not 
accept  the  drafts,  unless  his  failure  to  refuse 
to  accept  or  pay  them,  or  to  reply  to  the 
letter,  can  be  considered  as  an  implied  ac- 
ceptance. He  certainly  did  not  deposit  the 
amount  in  the  First  National  Bank  of 
Washington,  as  requested  in  said  letter,  nor 
make  payment  in  any  other  manner.  It 
does  not  appear  that  the  First  National 
Bank  of  Richmond,  or  any  of  its  officers  or 
agents,  ever  enquired,  by  letter  or  other- 
wise, of  W.  L/.  Hodge  about  the  payment  of 
these  drafts.  Fant  says  there  was  some 
correspondence  about  them,  but  he  does  not 
recollect  the  facts.  It  appears  that,  after 
crediting  him  with  the  $5,700  received  by 
the  brick  company  from  the  said  bank  for 
the  amount  of  the  said  drafts,  there  was 
nothing   due    from   him   to  that  com- 

64  pany.     Notwithstanding  *which  fact, 
shortly  thereafter,  to  wit :  in  August 

and  September  1866,  the  two  drafts  were 
drawn,  one  by  M.  T.  Jeffries,  treasurer,  for 
$1,884.37,  and  the  other  by  George  B.  Cad- 
wallader, treasurer  of  said  company,  for 
$3,875,  and  were  afterwards  accepted  and 
paid  by  said  Hodge  as  aforesaid.  Consid- 
ering him   as    liable   to   the    bank    for  the 
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amount  of  the  said  two  drafts  of  the  7th  of 
July  1866,  amounting  together  to  $5,700, 
then  his  payment  of  the  two  drafts  after- 
wards drawn  on  him  by  said  company  as 
aforesaid  was  an  overpayment  of  his  debt 
to  that  company,  therefore,  by  the  amount 
of  these  drafts.  The  bank  claims  that  he 
was  liable  to  it  for  the  amount  of  the  said 
two  drafts  of  the  7th  of  July  1866,  because 
it  paid  the  said  amount  to  the  brick  com- 
pany for  the  drafts,  and  enclosed  them  to 
him  for  payment  to  its  credit  in  the  First 
National  Bank  of  Washington,  and  he  never 
returned  the  drafts,  nor  objected  to  their 
payment.  It  also  claims  that  the  said  two 
drafts  operated  as  an  equitable  assignment 
to  it  of  the  debt  then  due  by  him  to  the 
brick  company.  It  does  not  appear  that 
the  bank  ever  set  up  any  claim  against  the 
brick  company  to  refund  the  money  paid  for 
the  said  drafts.  Nor  does  it  appear  that  the 
bank  made  any  other  demand,  than  as 
aforesaid,  of  the  said  W.  L/.  Hodge,  for  the 
amount  of  the  said  drafts,  until  March  30th, 
1867.  On  that  day  Fant  drew  on  him,  at 
one  day's  sight,  for  $5,700  (precisely  the 
amount  of  the  principal  of  the  two  drafts 
aforesaid),  payable  to  the  order  of  S.  A. 
Glover,  cashier,  which  draft  was  accepted 
by  Hodge  on  the  1st  of  April  1867,  and  was 
paid  by  him  with  means  furnished  by  Fant, 
as  will  be  presently  mentioned.  In  a  letter 
written  by  Fant  to  Hodge,  dated  on  the 
same  day  with  the  said  draft,  which  letter, 
being  misplaced,  was  not  found  until  after 
the  trial,  when  it  was  produced  on  a  motion 
for  a  new  trial;  and  in  support  of  such 
motion,  the  writer  said:  **We  make  up  our 

quarterly  report  to-day.     I  have  drawn 
65        on   you  to-day,  *at    one   day's   sight, 

for  what  appears  to  be  due  by  you  to 
the  bank.  Accept,  and  I  will  be  with  you 
in  time  to  provid^  for  it."  In  a  postscript 
he  said:  *'Your  account  and  ours  do  not 
agree,  but  that  can  be  fixed  hereafter." 
Fant,  in  his  deposition,  which  was  taken 
by  the  defendant,  being  asked,  **Do  you 
know  from  whence  Mr.  Wm.  L.  Hodge  ob- 
tained the  money  with  which  he  paid  this 
draft  for  $5,700?"  answered:  **As  president 
of  said  bank,  I  gave  him  a  draft  on  Lock- 
wood  A  Co.,  of  New  York,  for  $3,700,  and 
authorized  him  to  make  a  check  on  the  said 
First  National  Bank  for  $2,000,  for  which 
he  gave  the  said  bank  his  obligations." 
These  are  the  two  notes  on  demand,  called 
call-notes  or  loans,  on  which  this  action 
was  brought,  one  of  them  for  $3,700,  dated 
April  5,  1867,  and  the  other  for  $2,037.74, 
dated  July  27,  1867,  as  aforesaid.  Being 
asked  to  state  for  what  the  said  draft  for 
$5,700  was  drawn,  the  same  witness  said: 
**It  was  drawn  for  the  indebtedness  of  Wm. 
Lt,  Hodge  to  the  First  National  Bank 
of  Richmond,  as  advised  by  me  of  that 
datCfc"  And  being  further  asked  whether 
the  said  draft  was  on  account  of  alleged  in- 
debtedness of  Wm.  Li.  Hodge  to  the  brick 
company?  he  answered:  **  Origin  ally  it  grew 
out  of  the  indebtedness  to  the  Virginia 
Brick  Company;  but  at  the  time  of  pay- 
ment was  the  property  of  the  First  National 


Bank  of  Richmond.  I  mean  the  draft 
drawn  March  30th,  '67,  for  $5,700."  In  a 
letter  from  the  defendant,  J.  L.  Hodge, 
executor  of  W.  L.  Hodge,  to  H.  G.  Fant, 
dated  August  24th,  1868,  and  read  as  evi- 
dence in  the  cause,  the  writer,  among  other 
things,  gives  the  following  account  of  the 
drafts  and  demand  notes  aforesaid:  ''You, 
as  treasurer,"  of  the  brick  company  **on 
7th  July  1866,  drew  two  sight  drafts  on  my 
father,  favor  of  S.  A.  Glover,  cashier,  for 
$3,825  and  $1,875,  respectively,  which  drafts 
were  credited  by  the  First  National  Bank 
of  Richmond  to  the  Virginia  Brick  Com- 
pany, and  forwarded  to  my  father. 
66        They  were  not  paid  by  him,  but  *stood 

in  that  shape  till  30th  March  1867, 
when  you  drew  on  him  for  $5,700,  at  one 
day's  sight,  to  cover  these  two  former  ones. 
He  paid  this  $5,700  by  your  official  draft  on 
L/Ockwood  A  Co. ,  New  York,  for  $3,700,  and 
his  own  check  for  $2,000  on  First  National 
Bank  of  Richmond.  For  the  draft  on  I^ock- 
wood  &  Co.  he  afterwards,  in  April,  1867, 
gave  his  demand  note  for  $3,700,  taking  in 
exchange  your  receipt,  as  president,  that 
such  note  was  a  mere  voucher,  and  not  to 
be  paid,  except  it  appeared  he  had  not  paid 
for  his  stock  in  brick  company.  For  his 
check  for  $2,000  on  First  National  Bank 
of  Richmond  he  afterwards,  in  July  1867, 
gave  his  demand  note  for  $2,037.74,  in  an- 
swer to  your  request  for  same,  stating,  in 
his  letter  in  which  he  forwarded  it  to  you, 
that  he  did  not  know  what  it  was  for,  but 
presumed  it  was  in  renewal  of  one  for 
$2,000  he  had  given  in  January  previous, 
which  he  requested  should  be  returned. 
These  two  demand  notes  for  $3,700  and 
$2,037.74  are  the  two  items  now  in  question 
between  the  bank  and  my  father's  estate. 
From  the  statement  above,  you  will  see  that 
they  were  a  continuation  of  the  two  drafts 
of  July  7,  1866,  drawn  by  you  as  treasurer 
of  brick  company,  and  credited  to  the  brick 
company.  That  company  has,  however, 
been  paid  in  full  by  my  father,  independ- 
ently of  these  drafts,  and  has,  therefore, 
been  over-credited  to  the  extent  of  $5,700." 
Such  is  the  account  given  of  this  transaction 
in  the  said  letter,  and  it  is,  no  doubt,  sub- 
stantially correct.  The  over-credit  referred 
to,  of  $5,700  to  the  brick  company,  arose 
from  the  payment  of  the  draft  of  M.  T. 
Jefferies,  treasurer,  Ac,  of  the  8th  of  Au- 
gust 1866,  for  $1,884.37,  and  the  draft  of 
George  B.  Cadwallader,  treasurer,  &c.,  of 
the  5th  of  September,  1866,  for  $3,825, 
which  were  paid  by  W.  L/.  Hodge  after  he 
had  received  the  two  drafts  of  H.  G.  Fant, 
treasurer,  of  the  7th  of  July  1866,  one  for 
$3,825,  and  the  other  for  $1,875,  which  were 
discounted  by  the  bank,  and  enclosed  by  the 

cashier  to  said  Hodge,  in  a  letter  dated 
67        *July  13th,  1866,  as  aforesaid.     At  that 

time,  certainly,  Hodge  was  indebted 
to  the  brick  company  in  an  amount  equal 
to  the  amount  of  the  drafts. 

As  to  the  third  ground — **that  there  was 
such  a  connection  between  the  brick  com- 
pany and  the  bank,  or  such  a  contract  or 
understanding  between  the  said  testator  and 
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the  bank,  as  made   the  validity  of  the  debt 
from  him  to  the   bank  dependent   upon  the 
existence  of   the  debt   from  him  to  the  said 
company ;  and  as  no  such  debt  as  the  latter 
existed,  the  former  was  therefore  invalid." 
It  has  been  shown  that  the  drafts  of  the  7th 
of  July  1866,  were  received  by  W.  L.  Hodge 
as  aforesaid.     He  was  indebted  to  the  brick 
company  in  an  amount  equal  to  the  amount 
of  them;  and  if  said   Hodge,    by   reason  of 
his  conduct  in   regard   to   said  drafts,  ren- 
dered himself  liable  for  the  amount  of  the 
same  to  the  bank ;  or  if  the  bank   were   en- 
titled to  enforce    payment    of   said  drafts 
against  said   Hodge,    as   equitable    assign- 
ments of  the  debt  due  by   him  to  the  brick 
company  at  the  time  they  w^ere  drawn ;  then, 
there  is  no  foundation   to  sustain  the  point 
we  are  now  considering.     But  let  it  be  sup- 
posed, for  the  sake  of  argument,  that  Hodge 
did   not   so   render   himself  liable    for    the 
amount  of  said  drafts  to  the  bank,  and  that 
the  bank  was  not   entitled   to  enforce  them 
against   him    as   equitable   assignments  of 
the  said  debt,  then  the  question  arises,  was 
not  the  claim  of  the  bank   against   him   on 
those  grounds,  whether  well  or  ill  founded, 
a  sufficient  consideration   for  his  assuming 
payment  of  the  said  claim,  as  he  afterwards 
did  by  his  acceptance  of  the   said  draft  of 
March   30th,    1867,    for  $5,700,    and   by   his 
execution   of   the  said  demand  notes  on  the 
5th  of  April  and  27th  July  1867  as  aforesaid? 
Certainly  it  was;  unless  the  brick  company 
and  the   bank    can   be   regarded  as  one  and 
the  same    institution,    or   as   so   connected 
with,  or  dependent  on  each  other  that  a  debt 
due  by  the  one,  is  in    eifect    a  debt  due  by 
the  other.     It    will    not   be   pretended  that 
there    was    any   such   connection  be- 
66       tween    them    as    that.     *Nor   does    it 
appear   that    there   was   in    fact    any 
connection  between   them   tending  to  make 
them  one  institution,   or  bound  for  the  acts 
or  debts  of  each  other.     The  only  connection 
between  them,  if   that  can   be  called  a  con- 
nection, appears  to  have  been,  that  some  of 
the   stockholders    of    the   bank    were    also 
stockholders   of   the   brick   company.     Cer- 
tainly W.  ly.  Hodge  was  a  large  stockholder 
of  each.     Fant  was  also,  at  the  same  time, 
president    of   the   bank,    and  treasurer,    or 
acting  treasurer  of  the  brick  company ;  and 
the   bank   often    discounted   drafts    of    the 
company.     But  neither   of   these  facts,  nor 
all  of  them  together,  identiHed  the  two  in- 
stitutions, or    made    them    responsible    the 
one  for  the  other.     There   were,    no  doubt, 
many  stockholders  of  the  one  who  were  not, 
at  the  same  time,  stockholders  of  the  other. 
Probably,  most  of    the   stockholders  of  the 
bank    were    not    stockholders   of   the  brick 
company,  and   so  e   converse.     Then  there 
is  nothing  in  the   third   ground   which  can 
afford  the  defendant  any  aid.     And  now. 

As  to  the  fourth  and  last  ground:  *^that 
the  said  contract  or  understanding  was  had 
with  Fant  as  agent  for  the  bank,  and  that 
he  was  so  held  out  to  the  world  by  the  bank 
as  agent  for  such  purposes,  as  that  the  bank 
is  estopped  from  denying  such  agency  in 
this  case."     This  view  is  no  doubt  founded 


on  the  evidence  of  the  cashier,  Glover,  who 
was  introduced  as  a  witness  by  the  defend- 
ant, and  who  testified,  among  other  things, 
*Hhat  H.  G.  Fant  was  the  president  of  the 
plaintiffs;  that  he,  Fant,  made  a  large  ma- 
jority of  the  loans  himself;  that  Fant  had 
the  general  charge  and  conduct  of  the 
financial  negotiations  of  the  plaintiffs;  that 
the  board  of  directors  did  not  meet  regu- 
larly ;  that  the  state  of  the  bank  was  not 
laid  before  the  directors  generally ;  that  he 
supposed  it  was  known  to  the  directors  how 
Fant  acted;"  **that  Fant  made  negotia- 
tions ;  that  he  controlled  the  credit  of  the 
bank,  but  that  witness  did  not  know  if  he 
did    it    irregularly;  that   Fant   some- 

69  times  drew  his  own  drafts  as  *presi- 
dent,  and   would    sign   checks   if  not 

convenient  for  the  cashier  to  do  so;"  Ac. 
The  general  management  of  a  bank  belongs 
to  the  board  of  directors ;  but  it  belongs  to 
them  as  a  trust  for  the  benefit  of  the  stock- 
holders. Their  power  is  not  unlimited,  but 
is  confined  within  certain  prescribed  limits 
by  the  charter,  and  must  be  faithfully  ex- 
ercised for  the  purposes  for  which  it  is  con- 
ferred. They  cannot  abandon  their  post  of 
duty,  and  delegate  their  power  to  another. 
Potestas  delegata  non  potest  delegari.  They 
must  of  necessity  appoint  ministerial 
agents  to  execute  their  judgments  and 
onlers.  They  are  expressly  empowered  in 
this  case  to  appoint  a  president  and  cashier, 
whose  duties  are  not  prescribed  by  the 
charter,  nor,  so  far  as  appears  from  the 
record,  by  any  by-laws.  The  duties  and 
powers  of  these  officers  in  this  case,  there- 
fore, are  only  such  as  belong  to  their  offices, 
virtute  officii.  The  directors,  no  doubt, 
may  empower  a  president  or  cashier  to  per- 
form a  special  act  not  strictly  embraced  in 
the  sphere  of  his  duties  and  powers,  ex 
officio,  and  they  may  sanction  such  an  act 
after  if  is  done,  and  thus  give  it  the  same 
effect  as  if  it  had  been  previously  author- 
ized. Their  assent  to  such  an  act  may,  no 
doubt,  also  be  sometimes  inferred  from  cir- 
cumstances. The  directors  of  a  bank  can- 
not release  without  consideration  a  debt  due 
to  the  bank;  and  a  fortiori,  they  cannot 
empower  the  president  to  do  so ;  and  a  multo 
fortiori,  the  president  cannot  do  so  virtute 
officii.  The  transactions  of  this  bank  with 
Mr.  W.  L/.  Hodge  seem  to  have  been  con- 
ducted very  loosely  by  the  president,  Mr.  H. 
G.  Fant.  Probably  the  chief  reason  was 
that  Mr.  Hodge  was  not  only  a  gentleman  of 
wealth,  but  a  very  large  stockholder  in  the 
bank.  The  semi-annual  dividend  on  his 
stock  seems,  at  one  time,  to  have  been  as 
much  as  $4,600.  He  was  also  a  large  stock- 
holder in  the  brick  company,  out  of  his  ob- 
ligations to  which  his  indebtedness  to  the 
bank  originally  arose.  He  seems,  from  his 
correspondence  with  Fant,  to  have  had 

70  great  confidence  in  him,  *as  Fant  un- 
doubtedly   had   in   Hodge.     Fant  and 

Glover  may  both  have  owed  their  appoint- 
ments, as  president  and  cashier,  to  the  in- 
fluence of  Hodge,  which,  from  his  great 
interest  in  the  bank,  must  have  been  poten- 
tial,   if    not    controlling.      It    is    not    very 
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strange,  therefore,  thoug'h  very  irreg-ular, 
that  Fanfs  drafts  of  July  7,  1866,  should 
have  been  enclosed  by  cashier  Glover  to 
Hodg'e  himself,  with  a  request  to  deposit 
the  amount  in  the  First  National  Bank  of 
Washington :  nor  that  the  debt  of  Hodg'e  on 
account  of  those  drafts  should  have  remained 
in  that  state  for  so  long  a  time  afterwards, 
Hodge  not  having  returned  the  drafts,  nor 
objected  to  his  liability  for  them,  so  far  as 
appears  from  the  record:  nor  that  Fant 
should  have  furnished  the  means  of  the 
bank  to  enable  Hodge  to  take  up  the  draft 
of  March  30th,  1867,  for  $5,700,  and  should 
have  taken  his  demand  notes  for  the 
amount :  nor  that  those  notes  should  have 
been  held  so  long  by  the  bank,  without  any 
proceeding  being  had  to  enforce  their  pay- 
ment, or  without  even  any  demand  of  such 
payment.  Why  the  draft  of  March  30th, 
1867,  was  drawn  by  Fant,  is  fully  explained 
in  the  record,  and  was  well  understood  by 
Hodge.  It  was  to  prepare  for  the  quarterly 
report  of  the  condition  of  the  bank,  which 
Fant  had  to  make  on  the  Ist  of  April,  and 
which  was  to  be  exhibited  to  the  comptroller 
of  the  currency,  and  upon  which  might 
depend  the  important  question,  whether  the 
bank  should  be  any  longer  the  depository 
and  financial  agent  of  the  national  govern- 
ment. It  did  not  look  well  that  this  debt  of 
Hodge  was  standing  upon  a  mere  unaccepted 
bill,  drawn  several  months  before,  and  ever 
since  remaining  in  the  hands  of  the  drawee. 
And,  therefore,  Fant  drew  a  bill  at  one 
day's  sight,  which  Hodge  accepted  and  paid 
out  of  means  of  the  bank  furnished  him  by 
Fant,  who,  after  the  emergenc3'  was  over, 
took  the  demand  notes  of  Hodge  for  the 
amount,  which  were  held  by  the  bank  until 
after  Hodge's  death,  and  are   the   notes   on 

which  this  action  is  founded.     Hodge 
71        never    *denied     that    the    debt    now 

claimed  by  the  bank  was  due  to  it  by 
somebody :  never  denied  that  the  bank  had 
paid  the  amount  of  the  (Irafts  of  July  7, 
1866,  to  the  brick  company,  and  had  never 
been  repaid  the  amount,  or  any  part  of  it, 
by  the  brick  company,  or  anybody  else: 
never  denied  that  he  duly  received  these 
drafts  enclosed  to  him  in  cashier  Glover's 
letter  of  July  13th,  1866 :  never  pretended 
that  he  had  returned  them,  or  refused  to 
accept  or  pay  them:  never  pretended  that 
he  did  not  know  the  bank  had  paid  the 
amount  of  them  to  the  brick  company,  or 
that  he  believed  they  were  placed  in  the 
hands  of  the  bank  for  collection  merely : 
never  pretended  that  he  did  not  know  that, 
when  the  draft  of  March  30th,  1867,  was 
drawn,  the  bank  claimed  to  be  his  creditor 
for  the  amount  of  the  two  former  drafts, 
and  that  the  latter  was  drawn  for  that  very 
debt.  The  only  pretence  he  ever  set  up 
was.  that  after  he  had  received  the  two 
drafts  of  July  7,  1866,  and  before  he  ac- 
cepted the  draft  of  March  30,  1867,  he  had 
paid  two  drafts  of  the  brick  company, 
which,  together  with  what  he  had  paid  be- 
fore the  drafts  of  July  7,  1866,  fully  paid  all 
that  he  owed  to  that  company.  Now,  if 
the  brick  company  and   the   bank   were  the 


same  corporations,  or  if  Mr.  Hodge  had 
been  the  only  stockholder  in  each  of  them, 
there  might  be  some  reason  in  this  pretence. 
But  as  those  corporations  were  not  the  same ; 
as  the  stockholders  in  each  were  not  the 
same ;  as  there  were  other  stockholders  in 
the  bank  besides  Mr.  Hodge,  whose  interests 
are  entitled  to  the  protection  which  the  act 
of  incorporation  was  designed  to  afford,  I 
think  the  pretence  cannot  be  sustained.  But 
it  is  said  the  bank  ought  not  to  have  dis- 
counted or  collected  the  two  last  drafts  of 
the  brick  company  on  Hodge.  But  how 
could  the  bank  know  the  state  of  accounts 
between  Hodge  and  the  brick  company? 
And  what  had  the  bank  to  do  with  that 
matter?  Mr.  Hodge  ought  to  have  known 
all  about  that  matter,  and  he  had  a 
72  great  deal  to  do  with  it.  *His  error 
was  in  paying  these  two  last  drafts, 
and  this  has  been  the  cause  of  his  loss.  It 
is  painful  for  the  court  to  render  judgment 
in  such  a  case,  in  which  a  heavy  loss  mast 
fall  on  one  or  other  of  the  parties,  to  neither 
of  whom  is  wilful  wrong  imputable.  The 
law  must  determine  the  question  on  which 
of  them  the  loss  must  fall.  In  this  case,  I 
think  the  law  requires  it  to  fall  on  the  de- 
fendant, and  the  judgment  must,  therefore, 
be  accordingly.  That  being  the  judgment 
of  the  court  below,  I  think  there  is  no  error 
in  it.  Nor  do  I  think  the  court  below  erred 
in  overruling  the  motion  of  the  defendant 
to  set  aside  the  verdict,  and  grant  a  new 
trial.  I  do  not  think  the  newly  discovered 
evidence  would  or  ought  to  have  changed 
the  result. 

I  am  for  affirming  the  judgment. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 


Judgment  affirmed. 


73 


^Griffith  &  al.  v.  Bird  &  als. 

March  Term,  1872,  Richmond. 


Parent  u  Ousrdlan— Charfflnff  Wards  with  Malnte* 

nance.— G.,  who  was  the  ffuardian  of  two  of  his 
children,  maintained  and  educated  them  at  his 
own  expense,  and  made  no  charge  against  them. 
He  died  in  February  1861;  up  to  which  time  his 
estate  was  ample  to  pay  his  debts,  but.  by  losses 
incurred  since  his  death,  it  is  not  sufficient  to  pay 
them.  In  a  question  between  creditors  of  O.,  his 
two  children,  for  whom  he  was  fuardian.  are  not 
to  be  charg-ed  In  the  sruardianship  account  with 
the  expense  of  their  maintenance  or  education. 

The  case  is  sufficiently  stated  by  Judge 
Christian,  delivering  the  opinion  of  the 
court. 

Beale  and  Mayo,  for  the  appellants : 

A  father,  if  of  liability,  is  bound  to 
maintain  his  infant  children,   even  though 

•Parent  as  Guardian -Charglnff  Wards  with  nainte- 

nance.—Oited  and  affirmed  in  Stifirler's  £x*x  v.  Stil- 
ler, 77  Va.  171,  where  also  is  cited  Evans  v.  Pearcc, 
I5  Gratt  515.  Distinguished  in  Hauser  v.  Kinff,  76 
Va.  787.  See  also,  Windon  ▼.  Stewart.  48  W.  Va.  711, 
%  S.  E.  Rep.  776. 
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the  J  have  property  of  their  own.  Judge 
Spencer,  in  EMwards  v.  Davis,  16  John.  R. 
281,  and  Robertson,  J.  15  Gratt.  513. 

The  duty  of  educating  them  by  natural 
and  moral  law,  as  binding,  is  not  so  clearly 
defined  in  our  own  English  jurisprudence ; 
though  this,  too,  is  recognized  as  a  positive 
right  by  the  courts  of  some  of  our  sister 
SUtes.  Stanton  v.  Wilson,  3  Day's  R.  37; 
Parson's  Cont.,  3d  edi.,  page  245,  and  note. 

In  Myers  v.  Wade,  6  Rand.  444,  Judge 
Coalter  said:  **Had  the  widowed  mother 
possessed  an  estate  sufficient  for  their 
maintenance  and  education,  although  I  am 
not  prepared  to  say  she  would  have  been 
bound  to  expend  it  in  that  way,  yet  had  she 
thought  proper  to  do  so,  it  would  have  been 
a  voluntary  donation,  in  no  wise  a  bar  to 
their     future     claim     to    their     own 

74  estate. '  *  This  dictum  *f ully  endorses 
the  moral  right  of  the  child;  is  sus- 
tained by  reason,  and  we  think  affirms  a 
legal  principle,  never  contradicted,  in  as- 
serting that  voluntary  expenditures  for 
education  by  a  parent  is  in  no  wise  a  bar 
to  the  future  recovery  of  his  separate  estate 
by  the  child. 

In  Evans  v.  Pearce,  15  Gratt.  513,  Judge 
Robertson  further  said,  that  courts  would 
look  with  liberality  to  the  circumstances  of 
father  and  child,  and  in  cases  proper  would 
authorize  the  income  of  the  child  to  be  ap- 
plied to  its  support. 

Is  this  such  a  case?  Every  witness  who 
speaks  of  the  pecuniary  condition  of  the 
father  places  his  fortune,  after  payment  of 
debts,  at  forty  or  fifty  thousand  dollars. 
His  ability  to  educate  is  beyond  dispute ; 
his  insolvency,  rather  that  of  his  estate, 
was  caused  by  losses  after  his  death.  The 
English  rule,  as  laid  down  by  Lord  Thur- 
low,  was  first  an  inquiry  as  to  the  father's 
ability;  secondly,  the  ascertainment  of  the 
amount  required  to  be  taken  from  the  child's 
income.     1  Tucker's  Com.,  Book   1,  p.  129. 

If  of  ability,  the  father  was  always  bound 
to  maintain  and  educate  his  infant  child. 
See  Wood's  Institutes,  p.  63;  Brodie  v. 
Barry,  2  Ves.  &  B.  36 ;  Darley  v.  Darley,  3 
Atk.  R.  399;  Adams'  B^u.  531,  and  note; 
Parson's  Cont.,  3d  edi.,  p.  256;  1  Thomas' 
Coke,  109;  Evam^  v.  Pearce,    15  Gratt.  513. 

The  last  authority  recognizes  the  princi- 
ple and  the  relaxation  of  the  old  rule.  In 
but  one  case  was  retrospective  allowance 
sanctioned.  If  the  father  be  of  ability  to 
educate,  there  can  be  but  one  ground  upon 
which  an  application  to  chancery,  for  the 
use  of  the  child's  income  in  aid  of  educa- 
tion, can  be  supported,  and  this  is  the  re- 
fusal or  neglect  of  the  father  so  to  expend 
his  own  means.  And  we  affirm,  both  upon 
principle  and  authority,  that  the  aid  of 
equity  has  always  been  limited  to  remedy 
either  the  want  of  means  by  the  father,  or 
the    refusal   by    him  to  use  them,  if 

75  able,  towards    the   maintenance  *and 
education   of   the   child.     We    further 

say,  that  all  applications  to  those  courts, 
upon  the  principles  of  their  general  juris- 
diction, or  under  statutory  enactment,  for 
their  sanction  of  expenditures  of  the  income 


of  the  child's  separate  estate,  either  made 
or  to  be  made,  rest  upon  the  allegation  that 
it  is  for  the  interest  of  the  child  that  such 
sanction  is  asked.  See  2  Story's  Eq.,  { 
1346,  p.  577. 

The  statute  law  of  Virginia  is  silent  as 
to  the  right  of  the  father-guardian  to  expend 
his  infant  child's  estate  in  any  manner 
other  than  a  stranger,  as  such  may  do,  and 
does  not  at  all  affect  the  general  doctrine 
of  courts  of  equity  as  to  his  duty  to  main- 
tain and  educate  out  of  his  own  means,  if 
able.  In  the  case  of  any  guardian,  the 
statute  law,  {  8,  p.  588,  Va.  Code  1860,  does 
expressly  supersede  the  necessity  of  any 
precedent  application  to  authorize  a  sale  of 
personalty,  **when  deemed  best  for  the 
ward,"  by  declaring  that  any  such  sale, 
made  to  meet  proper  expenditures,  may  be 
sanctioned  by  the  court  whenever,  upon 
authorizing  the  disbursement,  the  court 
would  have  ordered  the  sale. 

Neither  this,  or  any  section  of  our  Code, 
touches  the  question  of  the  father's  duty  to 
educate,  if  able,  but  leaves  that  where  the 
courts  have  placed  it,  an  element  in  the 
consideration  which  they  must  weigh  in 
reaching  the  conclusion  **when  deemed  best 
for  the  ward."  If  able,  social  and  moral 
duty  requires  the  father  to  educate.  If  he 
does  educate  his  child,  in  the  absence  of 
evidence  the  legal  presumption  is  he  does 
it  in  discharge  of  that  duty;  nor  is  there 
a  word  in  the  statute  book,  or  dictum  or 
decision  in  the  reports,  or  deduction  on 
principle  of  law  or  reason,  which  will  justify 
the  demand  of  a  creditor,  years  after  the 
death  of  the  father,  that  this  duty,  volun- 
tarily met,  shall,  in  a  court  of  chancery,  be 
made,  by  implication,  the  foundation  of 
equitable  offset  to  the  legal  demands  of  the 
child. 


76 


*L/yons,  for  the  appellee: 


I  submit  that  the  rule,  as  now  settled 
in  its  strongest  form  against  the  parent, 
is,  that  whenever  what  is  called  a  special 
case  is  made,  such  as  showing  that  the 
means  of  the  father  are  inadequate  to  the 
maintenance  and  education  of  his  children, 
who  have  a  separate  propert3%  without 
neglect  or  injury  to  the  other  members  of 
his  family,  the  court  of  chancery  will  always 
make  an  allowance  out  of  the  income  of  the 
child  for  its  maintenance. 

By  the  common  law,  the  child  and  the 
servant,  under  the  feudal  system,  were  put 
upon  the  same  footing.  The  parent,  being 
entitled  to  all  the  services  of  his  child,  and 
all  the  profits  of  his  labor  during  infancy, 
was  bound  to  maintain  it;  but  never  was 
bound,  and  is  not  now  bound,  to  educate  it. 
1  Black  Com.,  ch.  16,  p.  451.  When,  how- 
ever, the  child  has  a  fortune  independently 
of  his  father,  if  it  appears  that  the  father 
is  not  of  ability  to  maintain  the  child  ac- 
cording to  its  means,  the  court  of  chancery 
will  order  an  appropriation  from  its  income 
for  its  maintenance.  Hughes  v.  Hughes, 
1  Br.  C.  C.  p.  387,  notes  1  and  3. 

The  rule   was   subsequently   varied  so  as 
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to  allow  the  past  maintenance,  as  well  as 
the  current  maintenance,  to  the  father. 
Reeves  v.  Brymer,  6  Ves.  R.  425 ;  McPher- 
son  on  Infants,  41  Law  Library,  p.  141 ;  Bx 
parte  Board,  2  Myl.  A  K.  439,  8  Cond.  Eng^. 
Ch.  R.  73;  Carmichael  v.  Hug-hes,  6  Eng-. 
Lt,  &  E.  R.  71 ;  Newport  v.  Cook,  2  Ashm. 
R.  332 ;  Evans  v.  Pierce,  15  Gratt.  513.  In 
the  last  case  no  authority  is  cited  by  either 
court  or  counsel,  unfortunately,  but  still  the 
court  says,  **the  court  will  look  with  liber- 
ality to  the  circumstances  of  each  particular 
case,  and  to  the  respective  estates  of  father 
and  children,  and  will  authorize  the  income 
arising"  from  the  estates  of  infants  to  be 
applied  to  their  support  whenever,  under  all 
the  circumstances,  it  appears  to  be  proper.*' 

The    statute    authorizes    also,     not   only 

the    appropriation   of   the     ward's    income 

to    its    maintenance    and    education, 

77  *but  empowers  the    courts    to   invade 
the  principal  for  that  purpose.     Code 

ch.  128,  p.  588,  {{  7,  8,  9. 

Now,  it  is  submitted  that  the  rules  thus 
expounded  by  the  courts  apply  with  conclu- 
sive force  to  this  case. 

If  the  father  were  alive,  settling  his  ac- 
count, and  seeking  to  replenish  himself  by 
the  charges  for  the  maintenance  and  educa- 
tion of  his  children,  he  would  be  allowed 
both,  upon  proof  of  inadequate  means  of  his 
own ;  but  with  the  most  adequate  means  he 
would  be  allowed  the  charges  for  education 
and  the  expenses  unavoidably  incident  to 
it.  How  much  stronger  is  the  case  when 
the  children  have  been  supported  and  edu- 
cated, in  the  language  of  the  British  courts, 
**in  a  style  suitable  to  their  fortune," 
whereby  the  father  has  contracted  a  large 
debt,  and  the  creditors,  as  I  have  said,  who 
furnished  the  means,  are  to  lose  them, 
unless  the  children  be  made  to  do  now  what 
they  would  have  been  made  by  the  court  of 
chancery  to  do,  if  their  father  had  asked 
for  it:  to  abate  their  demand  against  the 
estate  of  the  father  by  a  fair  allowance  for 
their  maintenance  and  education. 

Will  the  court  encourage  a  practice  under 
which  a  parent  may  spend  the  income  of 
his  children  upon  their  maintenance  and 
education,  and  then  not  only  turn  his  cred- 
itors adrift  without  satisfaction,  but  render 
his  securities  responsible  for  the  very  in- 
come which  the  children  have  enjoj'ed,  and 
without  which  they  could  not  have  lived  **in 
a  manner  suitable  to  their  fortune"? 

Instead  of  doing  this,  the  court  will  adopt 
the  more  just  and  equitable  rule,  of  consid- 
ering that  as  done  which  ought  to  have  been 
done,  as  there  can  be  no  doubt  that  if  the 
father  had  applied  to  the  court  for  an  ap- 
propriation of  the  income  to  the  mainte- 
nance and  education  of  his  children,  it 
would  have  been  made.  This  court  will  not 
now  allow  the  false  pride  of  the  father  to 
operate  as  an  injury  to  the  innocent  cred- 
itors, but  make  the  appropriation  now  which 
would  have  been   made  if  it  had  been 

78  *asked  for  earlier,  and  appropriate  the 
income  of  the  children  to  their  educa- 
tion and  maintenance. 


There  is  still  another  consideration  which 
ought,  I  think,  to  have  its  weight. 

This  is  a  controversy  among  creditors,  in 
which,  to  say  the  most  for  the  children,  all 
are  equally  innocent,  but  in  which,  in  real- 
ity, the  children,  under  the  circumstances, 
are  entitled  to  the  least  favor.  By  the 
misfortune  and  fate  of  war  a  large  portion 
of  the  fund  out  of  which  they  would  have 
been  paid  has  been  destroyed. 

Will  this  high  court,  by  a  rigid  enforce- 
ment of  a  technical  rule  and  a  mere  form, 
throw  the  entire  loss  upon  those  creditors 
least  obnoxious  to  favor. 

CHRISTIAN,  J.  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Westmoreland  county.  The 
bill  was  filed  by  the  creditors  of  E.  C. 
Griffith,  who  departed  this  life  in  the  year 
1861,  seized  and  possessed  of  considerable 
estate,  real  and  personal.  The  object  of  the 
bill  was  to  have  a  settlement  of  the  accounts 
of  his  administrator,  to  ascertain  the 
amount  of  his  indebtedness,  and  to  effect  a 
sale  of  his  real  estate  for  the  payment  of 
his  debts. 

The  said  Griffith  in  his  lifetime  had  qual- 
ified as  guardian  of  two  of  his  children,  to 
wit,  Eleanor  and  Frederick,  and  received  as 
such  guardian  certain  real  and  personal 
estate  derived  by  them  from  their  grand- 
mother. 

An  account,  taken  by  the  commissioner, 
of  the  outstanding  debts  against  the  estate, 
shows  that  Griffith  was  very  largely  in- 
debted, and  that,  indeed,  his  whole  estate, 
real  and  personal,  was  not  sufficient  to  pay 
his  debts.  Among  the  debts  reported  by  the 
commissioner  were  balances  due  from  the 
said  Griffith,  as  guardian  of  his  two  wards 
and  children,  Eleanor  and  Frederick, 
amounting  to  the  sum  of  $2,518.73  due  to 
each,  and  which  the  commissioner  reports 
among  his  fiduciary  debts. 

After  the  commissioner  had  returned 
79  these  accounts,  *and  after  a  decree 
had  been  entered  directing  a  distribu- 
tion of  the  fund  in  the  hands  of  the  admin- 
istrator, and  also  directing  a  sale  of  the 
real  estate  of  the  decedent,  Willoughby 
Newton,  one  of  the  general  creditors,  filed 
his  petition,  praying  that  the  sale  of  said 
real  estate  of  E.  C.  Griffith  might  be  post- 
poned until  the  further  order  of  the  court, 
and  that  the  said  commissioner  should  in- 
stitute an  inquiry  into  the  circumstances 
of  E*  C.  Griffith,  and  his  expenditures  in 
improving  the  real  estate,  and  in  the  main- 
tenance and  education  of  his  children, 
Frederick  and  Eleanor,  and  report  the  facts 
to  the  court. 

Upon  the  coming  in  of  this  petition  the 
decree  of  sale  was  set  aside,  and  the  in- 
quiries suggested  by  the  petition  of  Newton 
ordered  to  be  made ;  and  the  report  of  said 
commissioner,  together  with  the  evidence 
taken  by  him,  was  returned  to  the  court  at 
the  October  term,  1869.  Whereupon,  a 
decree  was  entered,  in  which  the  said  Cir- 
cuit   court    declared    that     there     was    no 
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sufficient  evidence  that  any  permanent  im- 
provements had  been  made  by  Griffith  in 
his  lifetime  on  the  real  estate  of  his  wards ; 
but  declared  farther,  **that  the  defendants, 
Frederick  Griffith  and  Eleanor  Fairfax  (who 
was  Eleanor  Griffith),  are  bound  to  account 
to  the  estate  of  their  father  and  g-uardian 
for  all  the  expenses  of  their  education.  * ' 
Accordingly,  the  court  decreed  that  **the 
report  of  commissioner  Baker  be  referred 
to  a  commissioner  of  this  court,  with  in- 
structions to  reform  the  g'uardianship  ac- 
count according  to  the  principles  herein 
declared,  stating  clearly  and  distinctly  all 
the  expenses  of  their  education,  includ- 
ing board,  tuition,  books,  travelling  and 
other  necessary  expenses  of  said  infants, 
and  make  report  to  the  court.*'  From  this 
decree  Frederick  Griffith,  in  his  own  right, 
and  as  trustee  for  his  sister  Eleanor  Fairfax, 
has  obtained  an  appeal  from  this  court. 

The  court  is  of  opinion  that  the  decree  of 
the  said  Circuit  court  was  manifestly  erro- 
neous in  affirming  a  liability  on  the  part  of 
Frederick  and  Kleanor,  the  infant 
80  'children  of  B.  C.  Griffith,  to  his 
estate,  for  moneys  by  him  voluntarily 
expended  in  their  maintenance  and  educa- 
tion. It  is  a  well  settled  principle  of  law, 
governing  the  relation  of  parent  and  child, 
that  a  father,  if  of  ability,  is  bound  to 
maintain  his  infant  children,  even  though 
they  may  have  property  of  their  own.  1 
Tuck.,  Book  I,  p.  129;  Thomas's  Coke  on 
Litt.  p.  159,  Note  A;  Evans  v.  Pearce,  15 
Gratt.  513. 

It  is  true  that,  where  the  infant  has  sep- 
arate estate,  a  court  of  chancery  may,  upon 
the  application  of  the  father  or  friend  of 
the  infant,  direct  the  estate  of  the  infant 
to  be  applied  to  its  maintenance  and  educa- 
tion, whenever,  under  all  the  circumstances, 
it  appears  to  be  proper.  But  where  the 
father,  of  unquestioned  ability  to  maintain 
his  infant  children,  does  not  petition  the 
court  to  have  any  of  the  profits  of  their 
separate  estate  applied  to  their  support,  and 
makes  no  charge  against  them  during  his 
lifetime,  his  estate  will  not  be  allowed  any- 
thing for  their  support,  without  the  clearest 
proof  that  justice  requires  it.  Evans  v. 
Pearce,  supra. 

In  the  case  before  us,  the  ability  of  the 
father  to  afford  his  children  a  liberal  educa- 
tion is  beyond  dispute.  According  to  wit- 
nesses, whose  relations  to  the  deceased  gave 
them  opportunity  of  knowing  his  pecuniary 
condition,  he  was  worth  forty  or  fifty  thou- 
sand dollars  at  the  time  of  his  death,  after 
the  payment  of  his  debts.  The  insolvency 
of  his  estate  was  caused  by  losses  after  his 
death.  He  raised  no  charge  against  his 
children  during  his  life ;  he  left  no  note  or 
memorandum  from  which  such  a  charge 
could  be  raised  by  his  personal  representa- 
tives, who  were  his  second  wife  and  her 
brother;  and  the  administrator  de  bonis 
Don,  who  is  a  party  to  the  suit,  asserts  no 
such  demand  in  favor  of  the  estate.  But 
the  claim  is  raised  by  one  of  the  general 
creditors,  who  is  seeking  to  swell  the  assets 
of  the  estate  by   depriving   the   wards  and 


children  of  the  decedent  of  an  acknowledged 

debt  of  the  highest  dignity  due  from 

81        their  father  and  *guaidian.     It  is  not 

to    be    tolerated    that     this     creditor 

should  be  permitted  to  come  into  a  court  of 

equity,  and  put  himself  in  the  shoes  of  the 

father  and   his    personal   representative,  to 

enforce  a   claim   which   neither  the  one  in 

his  lifetime,  nor  the  other  after   the  death 

of  the  decedent,  ever  thought  of  asserting. 

We  are  therefore  of  opinion    that  the  said 

decree  of  the  Circuit  court  of  the  county  of 

Westmoreland  should  be  reversed. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that 
the  decree  of  the  said  Circuit  court  is  erro- 
neous, in  affirming  a  liability  on  the  part 
of  the  defendants,  Frederick  Griffith  and 
Eleanor  Fairfax,  to  account  to  the  estate 
of  their  father  and  guardian,  E.  C.  Griffith, 
for  the  expenses  of  their  education.  It  is 
therefore  decreed  and  ordered,  that  the  said 
decree  to  this  extent  be  reversed  and  an- 
nulled, and  that  the  appellants  recover 
against  the  appellee,  Willoughby  Newton, 
their  costs  by  them  expended  in  the  prose- 
cution of  their  appeal  here ;  and  that  the 
cause  be  remanded  to  the  said  Circuit  court 
for  further  proceedings  to  be  had  therein, 
in  accordance  with  the  principles  herein  set 
forth. 

Decree  reversed. 
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'Christian  v.  Cabell  &  als. 
March  Term,  1872,  Rlclimond. 


1.  M  conveys  a  house  and  lot  to  W  in  trust  for  B 
for  life,  remainder  to  her  children.  On  the  80th 
of  June  1870,  B  contracts  in  writing  with  C,  to  sell 
to  him  the  property  for  810,000.  on  the  terms  of 
12,000  when  he  received  a  srood  deed  for  the  prop- 
erty, and  the  balance  in  five  years'  equal  annual 
payments:  i>o8se8sion  to  be  delivered  on  the  1 5th 
July.  B  to  procure  the  approval  of  the  contract 
by  the  proper  court  without  cost  to  C.  On  the  9th 
of  July,  W  files  his  bill  asrainst  B  and  her  children, 
to  have  the  contract  approved,  and  by  a  decree  on 
the  same  day  the  contract  is  approved,  and  W  is 
directed  to  convey  the  house  and  lot  to  C  with 
special  warranty.  On  the  same  day,  W  executes 
the  deed,  and  hands  it  to  C,  who  in  a  few  days 
writes  to  W,  ^tatinff  various  objections  to  the 
title,  and  sayinsr  he  cannot  have  anything  to  do 
with  the  property  in  the  state  of  the  title.  On  the 
15th  July,  W  tenders  C  possession,  sayinar,  any 
objections  which  may  be  made  to  the  title  are 
erroneous  or  imaginary.  And  thereupon  C  re- 
fuses to  take  possession,  and  renounces  the  con- 
tract.   Held: 

1.  Judicial  Distinguished  from  Private  Sale.— This 
was  a  private,  and  not  a  Judicial  sale,  and  Cis 
not  concluded  by  the  decree  from  makinsr  objec- 
tion to  the  title, 
a.  Deeds.— The  undertakinsr  to  make  "a  arood  deed" 
is  not  confined  to  the  form  of  the  deed,  but 
includes  a  srood  title. 
3.  Objections  to  Title— Waiver.— If  C  had  taken  pos- 
session, and  performed  the  contract  on  his  part. 
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by  payinflT  the  cash  payment  and  ezecutinfir  his 
bonds,  be  would  thereby  have  waived  his  objec- 
tions to  the  title. 
2.  In  this  case  the  house  and  lot  had  been  owned  by 
G,  who  sold  and  conveyed  It  to  M.    Whilst  G  owned 
It,  she  beinsr  a  member  of  a  Building  Fund  Asso- 
ciation, borrowed  from  it  $2,000,  and   ffave  her 
bonds,  in  the  penalty  of  $4,000,  and  a  deed  of  trust 
to  K,  to  secure  her  liabilities  to  the  association. 
She  had  paid  up  all  dues  until  December  1863;  but 
there  was  an  uncertain,  amount  for  which  the 
property  was  still  liable;  and  this  could  only  be 
ascertained  by  a  suit  in  equity  and  an  account; 
and  this  incumbrance  was  unknown  to  C  at  the 
time  of  the  contract.    The  house  had  been  con- 
sumed  by  Are   before  proceedingB  were   insti- 
tuted by  W  ag-ainst  C  to  enforce  the  contract 
Held: 

83  *■.  PurcbaM  of  Pee  Simple— Presumption  as  to 
Incumbrance.— In  a  contract  for  the  pur- 
chase of  a  fee  simple  estate,  if  no  incumbrance 
is  communicated  to  the  purchaser,  or  be  known 
to  him,  he  must  suppose  himself  to  purchase  an 
unincumbered  estate. 
a.  Same— Objections  to  Title- Extent.— The  objec- 
tions which  a  purchaser  may  make  is  not  entirely 
confined  to  a  doubtful  title.  It  applies  to  incum- 
brances of  every  description  which  may  in  any 
manner  embarrass  the  purchaser  in  the  full  and 
quiet  enjoyment  of  his  purchase. 

3.  Same— Same— 5ame— Undefined  incumbrances.- 
There  is  a  difference  between  a  defined  and 
admitted  charge,  to  which  the  purchase  money 
may,  by  consent,  be  applied  when  it  becomes  due, 
and  a  contested  charsre,  which  will  involve  the 
purchaser  in  an  intricate  and  tedious  lawsuit  of 
uncertain  duration. 

4.  Seme— Same— When  S|)eclflc  l>erformance  De- 
creed.*^In  some  instances  the  court  will  decree 
specific  performance  if  the  vendor  is  prepared 
to  comply  with  his  covenants  at  the  hearing;  and 
the  court  will  afford  him  a  reasonable  time  to 
remove  incumbrances,  and  perfect  his  title.  But 
this  is  a  matter  of  favor  to  the  vendor,  only  to 
be  firranted  in  cases  which  admit  of  such  relief 
without  prejudice  to  the  risrhts  of  the  vendee. 

5.  Same— 5ame— Same— When  Denled.t— The  court 
will  not  irive  time  to  the  vendor  when  the  defect 
to  be  remedied  was  known  to  the  vendor  or  his 
attorney  at  the  time  of  the  contract,  and  was 
concealed  from  the  purchaser. 

•Specific  Performance— Compensation.— For  a  collec- 
tion of  cases  where,  in  a  suit  for  specific  perform- 
ance, compensation  will  be  decreed,  see  Hendricks 
V.  Gillespie,  25  Gratt  181,  and  noU. 

tSame— Defects  In  Title.— The  court,  in  Broyles  & 
Harry  v.  Beeetal$.,  18  W.  Va.  520,  says:  "It  is  true, 
as  they  claim,  that  a  contract  to  sell  a  fee  simple 
estate  implies  in  the  absence  of  an  express  stipula- 
tion to  the  contrary,  that  the  estate  is  unincum- 
bered, and  that  the  vendor  has  srood  title,  and  that 
there  are  no  incumbrances  on  the  land,  that  may 
in  any  manner  embarrass  the  purchaser  in  the  full 
and  quiet  enjoyment  of  his  purchase.  Christian  v. 
Cabbell  et  al.,22  Gratt.  82;  Garnett  v.  Macon.  6  Call 
800.  But  if  the  vendor  does  not  affect  to  have  a 
perfect  title,  and  expressly  sells  such  as  he  has 
with  special  warranty,  he  is  entitled  to  specific  exe- 
cution without  beinff  first  required  to  show  a  clear 
title.  Bailey  v.  James,  11  Gratt.  4^;  Goddln  v. 
Vauffhn,    14  Gratt.  124;  Vail  v.  Nelson,  4  Rand.  478; 


6.  Same— Same— Same— Same.— Especially  will  such 
induljrence  be  denied  to  the  vendor  when,  besides 
a  failure  to  disclose  the  existence  of  incum- 
brances, an  account  is  necessary  to  ascertain 
the  state  of  the  title,  the  extent,  nature,  and 
amount  of  such  incumbrances. 

7.  Same— When  Purchaser  Becomes  Owner— The 
purchaser  of  real  estate  is  the  owner  from  the 
date  of  the  contract,  when  the  vendor  is  in  no 
default  and  is  prepared  to  convey  a  clear  tiUe. 
But  he  is  not  the  owner  till  the  vendor  can  make 
a  title  accordinff  to  the  contract 

8.  Same— Same— Loss  Occurrinjr  Previously.— Any 
loss  occurring  to  the  property  before  the  vendor 
is  in  a  condition  to  convey  a  clear  unincumbered 
title  must  fall  on  him,  and  not  on  the  purchaser. 

9.  Same— Same— Same.— The  house  havinsr  been 
consumed  by  fire,  whilst  the  incumbrance  on  the 
property  still  existed,  so  that  W  could  not  make 
a  srood  title  to  it  the  loss  must  be  borne  by  B  and 
her  children,  and  not  by  C. 

By  deed  bearing-  date  on  the  18th  of  July 
1860,  Mayo  Cabell  and  wife  conveyed 
84  to  Wm.  D.  Cabell  a  certain  *hoase 
and  lot  in  the  city  of  Lynchburg, 
known  as  the  I^ynchburg  Female  Seminary, 
and  also  furniture  and  other  personal  prop- 
erty, in  trust — first,  to  secure  certain  notes 
which  Mayo  Cabell  had  g-iven  in  part  of  the 
purchase  money  of  the  property,  and  second, 
for  the  sole  and  separate  use  of  Mrs.  Mar- 
garet B.  Brown,  wife  of  Robert  It,  Brown, 
and  daughter  of  Mayo  Cabell.  The  deed 
provided  that  the  property  mig"ht  be  sold  for 
the  payment  of  the  debts,  or  if  Mayo  Cabell 
paid  them,  that  he  might  direct  a  sale  for 
repayment  to  himself  of  the  amount  he  paid 
for  this  object. 

By  another  deed,  bearing  date  the  10th  of 
March  1863,  reciting  that  Mayo  Cabell  had 
paid  the  debts  secured  by  the  first  deed,  and 
that  he  desired  to  release  the  lien  to  secure 
said  debts,  and  to  give  to  his  daughter, 
Margaret  B,  Brown,  and  her  children,  the 
debt  thus  due  to  him,  he  grants  and  releases 
the  said  debt  due  to  Wm.  D.  Cabell,  for  the 
uses  and  purposes  declared  in  the  first  deed, 
except  as  follows:  that  the  said  Wm.  I>. 
Cabell  shall  hold  the  said  property  to  the 
extent  of  fourteen  thousand  dollars  and  in- 
terest, for  the  benefit  of  the  said  Margaret  B. 
Brown  during  her  life,  free  from  the  debts, 
liabilities  or  contracts  of  the  said  Margaret 
B.  Brown,  the  said  Wm.  D.  Cabell,  her  trus- 
tee, or  any  agent  employed  by  either  of  them ; 
and  at  her  death,  that  sum  to  be  equally 
divided  among  her  children  then  living,  and 
the  descendants  of  such  as  may  be  dead, 
according  to  the  act  of  descents  and  distri- 
butions of  the  State  of  Virginia.  The  pur- 
pose of  this  deed  being  to  secure  said  sum 
of  money  to  Mrs.  Brown  during  her  life, 
without  liability  to  diminution  from  any 
cause  or  source,  and  for  distribution  among 
her  descendants  at  her  death. 

Sutton  V.  Sutton,  7  Gratt  284."  As  to  waiver  of 
objection  to  title,  see  Pleminar  v.  Holt  12  W.  Va.  151. 
In  Clark  v.  Gordon,  35  W.  Va.  73&,  14  S.  £.  Bep.  K5.  It 
was  held  that  a  purchaser  entitled  to  a  srood  title 
need  not  pay  purchase  money  until  he  is  tendered 
a  ffood  title. 
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On  the  30th  of  June  1870,  Roberta.  Brown 
and  Marg-aret  B.,  his  wife,  bj  their  attor- 
neys, A.  F.  Robertson  &  Co.,  entered  into 
a  written  agreement  with  J.  E.  Christian, 
by  which  they  sold  to  Christian  the 
83  house  and  *lot  known  as  the  L/ynch- 
burg  Female  Seminary  property,  and 
the  same  conveyed  by  the  deed  of  Mayo 
Cabell,  on  the  following  terms:  Christian 
was  to  pay  for  said  property  the  sum  of 
$10,000,  of  which  $2,000  was  to  be  paid  in 
cash  on  the  delivery  of  a  good  deed  to  the 
property,  and  the  residue  in  five  equal  an- 
nual instalments,  dating  from  the  delivery 
of  the  deed,  bearing  interest  at  the  rate  of 
six  per  cent.  Bonds  to  be  executed  by  him 
for  the  deferred  payments,  secured  by  a  lien 
on  the  property  reserved  in  the  deed.  Brown 
and  wife  were  to  give  possession  to  Chris- 
tian not  later  than  the  15th  of  July  1870, 
and  to  procure  the  approval  of  the  contract 
by  the  proper  court,  without  cost  or  charge 
to  Christian.  And  Christian  agreed  to  de- 
posit with  Geo.  M.  Rucker  the  sum  of  $500 
as  earnest  money,  in  part  of  the  cash  pay- 
ment of  $2,000. 

On  the  9th  of  July  1870,  Wm.  D.  Cabell 
filed  his  bill  in  the  Hustings  court  of  the 
city  of  Lynchburg,  in  which  he  refers  to 
the  deed  of  March  17th,  1863,  from  Mayo 
Cabell  to  himself.  He  says  that  the  use  of 
the  property  as  a  boarding  school  for  young 
ladies,  contemplated  in  sfLid  deed,  has 
proved  a  source  of  loss  instead  of  profit  to 
the  cestuis  que  trust  in  the  deed,  who  have 
no  other  means  of  support  beside  the  said 
trust  subject.  He  sets  out  the  sale  made  to 
Christian,  and  says  that  the  interest  of  all 
the  t>eneficiaries  in  said  trust  will  be  pro- 
moted by  the  confirmation  of  the  sale,  and 
the  investment  of  the  net  proceeds,  under 
the  direction  of  the  court,  in  the  purchase 
of  a  suitable  home  in  the  country.  And 
making  Brown  and  wife  and  their  five  chil- 
dren parties  defendants,  he  asks  that  the 
said  sale  may  be  confirmed,  and  that  the 
proceeds  of  sale  may  be  reinvested,  and  for 
general  relief. 

On  the  same  day  Brown  and  wife  an- 
swered, concurring  in  the  prayer  of  the  bill; 
a  gaardian  was  appointed  for  the  infants, 
who  filed   his   answer ;  and   the   eldest  son, 

being  over  fourteen  years  of  age,  also 
86       answered,   concurring  *in   the   object 

of  the  suit ;  depositions  were  filed,  and 
the  court  being  of  opinion,  from  the  deposi- 
tions filed,  that  the  sale  to  Christian  was 
judicious  and  beneficial  to  the  cestuis  que 
trust,  confirmed  it,  and  decreed  that  upon 
the  compliance  by  Christian  with  the  terms 
of  the  sale,  Wm.  D.  Cabell  do  execute  to 
Christian  a  deed  in  fee  simple  for  said  lot, 
with  special  warranty  of  title ;  but  reserving 
upon  the  face  of  said  deed  a  lien  on  said 
lot,  for  the  payment  of  the  five  deferred 
payments.  But  the  said  Cabell  was  not  to 
deliver  the  deed  to  Christian  until  Christian 
produced  to  him  the  certificate  of  the  clerk 
of  the  court,  that  the  certificate  of  deposit  of 
the  cash  payment  and  the  five  bonds  were 
filed  with  the  papers  in  the  cause. 
On  the  same  day  on  which  the  decree  was 
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made,  Wm.  D.  Cabell,  by  virtue  of  the  au-. 
thority  of  that  decree,  made  a  deed  to 
Christian,  by  which  he  conveyed,  with 
special  warranty,  the  house  and  lot,  reserv- 
ing a  lien  upon  the  property  to  secure  the 
purchase  money.  This  deed  was  submitted 
by  Christian  to  his  counsel,  and  on  the  15th 
of  July  he  wrote  to  Robert  L/.  Brown,  say- 
ing: **I  learn  from  my  lawyer  that  your 
property  is  very  seriously  encumbered  by 
lien,  deed  of  trust,  irregularities  in  the 
dowry  rights,  Ac.  Again,  were  the  property 
free  from  encumbrance,  the  deed  which  you 
tender  contains  omissions  fatal  to  its  va- 
lidity." He  concludes  by  saying:  ^*I  can 
have  nothing  to  do  with  the  property  while 
the  title  is  thus  involved  in  uncertainty, 
and  delay  is  fatal  to  my  plans  and  pur- 
poses." 

On  the  same  day,  Wm.  D.  Cabell,  by  his 
attorney,  wrote  to  Christian.  He  says: 
**To-day  being  the  day  fixed  in  our  con- 
tract, I  respectfully  inform  you  that  I  am 
ready,  and  that  all  the  parties  are  ready, 
to  give  you  possession  of  the  ^Lynchburg 
Female  Seminary'  property,  and  do  hereby 
tender  you  possession  of  it,  in  accordance 
with  the  terms  of  the  contract.  I  am  pre- 
pared to  make  vou  a  'good  deed'  to 
the  property  as  'agreed,  and  any  ob- 
jections which  may  be  made  to  it  are 
erroneous  or  imaginary. ' ' 

In  August  1870,  Christian,  bv  his  counsel, 
wrote  to  Cabell,  and  says:  **This  is  to  no- 
tify you  that  I  hereby  refuse  to  receive  the 
deed  which  you  have  executed  to  me  for  the 
property  known  as  the  Lynchburg  Female 
Seminary,  and  that  I  decline  and  renounce 
the  purchase  of  said  property ;  said  purchase 
having  been  made  by  me  in  ignorance  of 
the  fact  that  the  title  held  by  you  to  the 
property  is  bad ;  that  the  legal  title  thereto 
is  outstanding  in  the  hands  of  the  trustees 

of    the    Building    Fund    Association. 

The  deed  you  tender  me  leaves  the  title  thus 
embarrassed  and  the  property  encumbered 
with  an  uncertain  and  troublesome  lien, 
and  the  legal  title  is  in  the  hands  of  trustees 
to  secure  that  lien.  If  I  had  been  informed 
of  the  existing  state  of  things,  I  should 
have  declined  the  purchase  of  said  property ; 
and  I  now  refuse  to  take  it  on  any  terms, 
and  hereby  request  the  contract  with  which 
you  have  failed,  and  are  not  now  able  to 
comply,  may  be  cancelled  and  delivered  up.  ** 
On  the  12th  of  August  1870,  on  the  peti- 
tion of  Brown  and  wife,  and  Cabell,  the 
court  made  a  rule  upon  Christian,  in  the  case 
pending  in  the  court,  returnable  to  the 
19th  of  the  same  month,  to  show  cause  why 
he  should  not  proceed  to  execute  the  con- 
tract filed  in  the  cause,  and  dated  June 
30th,  1870,  and  the  decree  of  the  court  dated 
the  9th  of  July  1870,  in  conformity  with 
said  contract. 

On  the  15th  of  September  Christian  ap- 
peared and  answered  the  rule.  He  objected 
to  the  proceeding  by  rule  in  this  case,  and 
objects  to  the  validity  of  the  contract,  and  to 
the  sufficiency  of  the  deed,  insisting  that 
by  the  contract  he  was  to  have  a  good  title 
to  the  property ;  and  he   states  several  ob- 
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jections  to  the  title,  but  it  is  only  necessary 

to  state  two  of  them.     One  is  that  the  legal 

title  of  said  property  never  was  at  any  time 

vested  in  Wm.  D.  Cabell ;  for   on    the 

88  14th  of  March  *18S7,  the   Misses  Cor- 
don,   then   owners  of  said   property, 

conveyed  the  same  to  C.  T.  Wills,  R.  G.  H. 
Kean,  and  Samuel  Tyree,  in  trust  to  secure 
a  compliance  by  said  Grordons  with  an 
executory    undertaking-    and    contract    by 

said  Gordon  with  the Building-  Fund 

Association.  The  lien  has  never  been 
discharged,  and  the  property  still  re- 
mains bound  to  secure  a  compliance 
with  said  contract,  the  liabilities  under 
which  have  not  been  ascertained.  The  other 
objection  is,  that  the  contract  was  to  have 
been  completed  on  the  15th  of  July.  It  was 
essential  to  the  interest  and  purposes  of  the 
respondent  that  such  should  be  the  case, 
and  the  parties  who  dealt  with  him  were 
thus  informed;  and  hence  the  provision  in 
the  contract  on  that  point.  The  property 
was  purchased  to  be  used  for  a  large  female 
boarding  and  day  school;  it  was  greatly  out 
of  repair,  and  unfit  to  be  used  for  these  pur- 
poses until  important  and  expensive  repairs 
were  put  upon  it.  The  party  selling  having 
failed  to  comply  with  their  contract  on  or 
before  the  15th  of  July,  respondent  re- 
nounced it  altogether,  the  element  of  time, 
by  express  provision  and  mutual  under- 
standing of  all  parties,  being  an  essential 
one.  Having  failed  in  this  respect,  re- 
spondent was  compelled  to  rent  a  house,  and 
make  other  arrangements.  And  he  says 
that  the  buildings  on  the  ground  were,  on 
the  night  of  the  1st  of  September,  wholly 
consumed  by  fire. 

Upon  the  filing  of  his  answer  Christian 
moved  the  court  to  discharge  the  rule ;  but 
the  court  overruled  the  motion  for  the  pres- 
ent, and  ordered  one  of  the  commissioners 
of  the  court  to  examine  the  state  of  the  title 
to  the  property  in  controversy,  and  ascertain 
whether  there  is  any  defect  in  the  same ; 
and  also  whether  there  be  any  incumbrance 
thereon,  and,  if  so,  what  is  the  character  of 
said  incumbrance,  the  amount,  and  by 
whom  held;  and  make  report  of  all  these 
matters  to  the  court. 

On  the  30th  of   September   1870,  Commis- 
sioner Lewis  returned  his  report.    Af- 

89  ter  detailing  the  conveyances  of  *the 
property,  he  speaks  of  the  incum- 
brances. He  says :  The  questions,  whether 
there  be  any  incumbrance  on  the  property, 
and  its  character  and  amount,  present  pro- 
found difficulties;  and  your  commissioner, 
not  without  diffidence  and  hesitation,  re- 
turns the  result  of  his  investigations.  The 
debt  of  the  Misses  Gordon,  their  complex 
contract  with  the  L/ynchburg  Building  Fund 
Association,  and  the  deeds  of  trust  to 
Messrs.  Wills,  Kean,  and  Tyree,  without 
doubt  constitute  an  incumbrance  of  the 
property  in  litigation.  The  Misses  Gordon, 
who  had  twenty-one  shares  in  the  Lynch- 
burg Building  Fund  Association,  took  loans 
or  advancements  at  diiferent  times,  $2,040, 
upon  which  they  paid  interest  to  December 
31st,  1863.     They  also  paid  their  periodical 


dues  and  instalments  to  that  date.  Num- 
bers of  shareholders  paid  in  all  dues,  and 
got  nothing.  There  is  evidently  an  in- 
debtedness, which  must  enure  to  the  benefit 
of  that  class,  and  it  is  easily  traceable  to 
those  who  borrowed. 

To  ascertain  what  is  the  debt  due  the  as- 
sociation is  utterly  beyond  the  resources  of 
your  commissioner,  because,  while  all  the 
securities  were  originally  good,  many  have 
been  substituted  by  worthless  collaterals, 
and  the  debtors  have  since  become  insol- 
vent; and,  moreover,  part  of  the  money 
paid  in  and  loaned  was  Confederate  cur- 
rency, scalable  at  as  many  as  twenty-four 
different  values.  To  fix  it,  then,  in  this 
cause,  is  a  compound  impossibility.  He 
makes  calculations  by  which  he  says  it  may 
be  that  the  debt  of  the  Misses  Gordon  may 
not  be  more  than  $108,  with  interest  from 
the  1st  of  January  1864.  This  excludes  all 
idea  of  the  premium  of  fifty  per  cent,  on 
$2,044=$1,020,  the  breach  of  the  conditions 
of  their  bonds,  to  pay  instalments  and  in- 
terest, to  keep  the  houses  insured,  Ac,  Ac.  ; 
and  charges  them  with  no  loss  superinduced 
by  dealings  in  Confederate  currency  and 
securities  otherwise.  Introducing  into  the 
computation  these  varying  and  shifting- 
elements,   to  be   fixed  only  after  protracted 

and  uncertain  litigation,  it  must  be 
90        *apparent    that    the    indebtedness    of 

the  Gordons  must  very  far  exceed  the 
sum  of  $108,  with  interest  from  the  1st  of 
January  1864,  mentioned  above.  It  may 
reach  $1,100,  but  cannot  on  any  principle, 
it  is  apprehended,  be  swelled  to  a  much 
higher  figure.  If  he  must  state  a  precise 
sum  for  their  indebtedness  secured  by  deeds 
upon  one-half  of  the  property,  he  fixes  it  at 
$800.  This  report,  so  far  as  it  attempted 
to  fix  the  amount  of  the  debt  of  the  Miss€» 
Gordon,  as  well  as  on  other  grounds,  i^aa 
excepted  to  by  Christian. 

The  deposition  of  Camillus  Christian,  who 
had  been  the  treasurer  of  the  Lynchburg- 
Building  Fund  Association  during  its  whole 
existence,  was  filed  in  the  cause.  He  states 
that  the  Misses  Gordon  held  twenty-one 
shares  of  the  stock  of  the  association,  and 
their  debt  was  $2,040,  for  which  they  gave 
their  bonds  and  deeds  of  trust  on  the  prop- 
erty known  as  the  I^ynchburg  Female  Sem- 
inary. He  is  unable  to  say  what  is  the 
amount  of  their  debt,  b3''  reason  of  the  na- 
ture of  their  obligations ;  and  the  losses  of 
the  association  being  uncertain,  as  well  as 
to  who  are  to  sustain  those  losses,  he  can 
make  no  estimate.  The  constitution  and 
by-laws  require  the  institution  to  continue 
till  each  share  of  stock  is  worth  $200.  There 
is  about  $28,000  of  Confederate  bonds  on 
hand,  as  part  of  the  assets,  and  some  others 
were  taken  as  collaterals ;  and  large  amounts 
secured  to  the  association  upon  property, 
bonds,  or  other  collaterals,  are  wholly 
worthless.  The  stock  of  the  association 
consisted  of  one  thousand  shares,  of  which 
six  hundred  shares  have  been  redeemed, 
leaving  four  hundred  for  redemption.  There 
being  no  board  of  directors,  a  suit  in  chan- 
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eery  has  been  broug-ht  to  wind  up  the  insti- 
tntion. 

J.  N.  Gordon,  the  brother  and  agent  of 
the  Misses  Gordon,  states  in  his  deposition, 
that  the  instalments  and  interest,  as  re- 
quired by  the  institution,  were  paid  up  by 
them  as  long  as  any  officer  could  be  found 
to  receive  them. 

91  *Mr.  Brown,    who  was  examined  as 
a  witness,    says   he  did   not,    during 

the  negotiation  with  Mr.  Christian,  inform 
him  that  there  was  any  blot  upon  the  title, 
because  he  did  not  at  that  time  know  that 
there  was  any.  He  did  not  know  the  lien 
of  the  Building  Fund  Association  existed 
in  1860,  when  Mr.  Cabell  purchased  the 
property.  But  the  Gordons  bound  them- 
selves by  their  deed  to  remove  all  incum- 
brances, and  he  had  particular  assurances 
from  Mr.  J.  N.  Gordon  that  this  lien  should 
be  removed.  He  thinks  Mr.  Gordon  told 
him  it  had  been  removed;  at  least,  he 
thought  it  had  been,  when  the  last  payment 
was  made  by  Mr.  Cabell.  And  being  under 
the  impression  that  the  title  was  perfectly 
clear,  so  expressed  himself  to  Mr.  Christian, 
who  he  does  not  doubt  sig'ned  the  contract 
under  that  impression. 

In  the  progress  of  the  cause  it  was  reported 
to  the  court  that  the  building  on  the  lot  was 
burned,  and  an  order  was  made  appointing 
commissioners  to  sell  the  old  bricks,  and 
they  had  reported  the  net  proceeds  of  the 
sale  at  $410.88. 

On  the  7th  day  of  March  1871,  the  court 
made  a  decree  enforcing  the  contract,  di- 
recting the  cash  payment  to  be  deposited  in 
the  bank  of  Miller  &  Franklin,  and  the 
bonds  to  be  executed  within  ninety  days 
from  the  date  of  the  decree.  And  if  Chris- 
tian failed  to  perform  the  decree,  commis- 
sioners were  appointed  to  sell  the  property. 
And  leave  was  given  the  plaintiffs  to  amend 
their  petition,  and  make  the  Lrynchburg 
Building  Fund  Association,  the  Misses 
Gordon,  and  the  trustees  in  their  deeds, 
parties.  From  this  decree  Christian  applied 
to  this  court  for  an  appeal,  which  was  al- 
lowed. 

Kirkpatrick  &  Blackford,  for  the  appel- 
lant: 

1.  This  is  not  a  contract  of  which  specific 
performance  will  be  decreed: — 

(a)  Because    it  was   not    mutual.      The 
vendor.  Brown,  had  no  interest  in  the 

92  property  sold,  and  had  no  authority  *to 
sell.     1  Sug.  on  Vend.    p.   281 ;    2  I^o- 

max  Dig",  p.  — ;  Dart  on  V.  A  P. ,  461 ;  Fry 
on  S.  P.,  198;  Clarke  v.  Reins,  12  Gratt. 
98;  Hoover  V.  Calhoun,  16  Gratt.  109;  Duvall 
V.  Myers,  2  Mary.  Ch.  Dec.  401 ;  Bodine  v. 
Glading^,  21  Pa.  R.  (9  Harris)  50.  Mutu- 
ality must  exist  at  the  time  of  the  contract. 
Fry  on  S.  P.  J  298;  Moore's  Adm'rs  v.  Fitz 
Randolph,  &c.,  6  Leigh,  175.  Cabell,  trus- 
tee, was  not  a  party  to  the  contract,  and 
Christian  not  a  party  to  the  suit. 

(b)  Because  the  deed  tendered  with  the 
possession  was  not  a  ''good  deed" — did  not 
convey    a   good   title.      It  did    not   convey 


the  title  to  the  property,  which  vested  in 
Cabell,  trustee,  not  under  the  deed  of  March 
1863,  but  under  that  of  July  1860.  The  lat- 
ter deed  not  referred  to  in  Cabell's  deed  to 
Christian,  and  no  where  alluded  to  in  the 
decree  of  9  July  1870.  2  Lomax  Dig.  104, 
2  45 ;  Garnett  v.  Macon,  6  Call,  309 ;  Bryan 
V.  Loftus,  1  Rob.  R.  19;  Sug.  V.  A  P., 
271-4 ;  Cooper  v.  Denne,  4  Bro.  Ch.  C.  p.  80, 
and  notes ;  Jackson  v.  L/igon,  3  L/eigh,  161 ; 
Watts  V.  Kinney,  Id.  272;  L/echemere  v. 
Brazier,  2  Jac.  &  Walk.  R.  286.  The  legal 
title  outstanding  in  trustees  to  secure  obli- 
gations to  the  Lynchburg  Building  Fund 
Association,  constituted  an  incumbrance, 
not  exact  or  definite  in  its  amount,  and  not 
removable  at  the  pleasure  of  Cabell,  trustee. 

This  incumbrance,  when  called  to  the  at- 
tention of  Cabell,  trustee,  was  neither  as- 
sumed nor  acknowledged  by  him.  This 
gave  Christian  the  right  to  abandon  the 
contract.  Garnett  v.  Macon,  supra ;  1  Ltotn. 
Difif.  supra. 

(c)  Before  the  vendor  can  enforce  specific 
performance,  he  must  show  himself  ready 
and  able  to  convey  a  good  title.  He  must 
have  command  of  the  full  title  and  of  all 
outstanding  incumbrances.  3  Parsons  on 
Contr.,  under  head  of  Specif.  Performance; 
Bank  of  Columbia  v.  Hagner,  1  Peters  U.  S. 
R.  455;  Griffin's  Adm'r  v.  Cunningham,  19 
Gratt.  571. 

(d)  Before  the  contract  was  con- 
93  summated,  and  while* vendee  was  not 
in  default,  the  buildings  were  burned, 
and  the  value  of  the  property  seriously  im- 
paired. Sug.  on  V.  A  P. ,  334,  2  13 ;  Garnett 
V.  Macon,  6  Call,  309. 

2.  But  if  the  contract  was  perfected  by  the 
decree  of  July  9th,  the  vendee  was  never 
properly  impleaded.  The  suit  was  not 
brought  for  specific  performance.  Christian 
was  not  a  party  to  it,  nor  bound  by  any  of 
the  proceedings.  He  should  have  been  made 
a  partv  at  first,  or  a  new  suit  should  have 
been  instituted  against  him  when  Cabell 
had  fully  complied  with  the  contract. 

3.  The  proceeding  by  rule  against  an  un- 
willing purchaser  at  a  judicial  sale  is  no 
precedent  for  the  court's  proceeding  in  this 
case.  In  such  cases,  the  courts  declare  that 
the  proceeding  by  rule  nisi  is  based  on  the 
ground  that  the  vendee  has  dealt  with  the 
court,  and  submitted  himself  to  its  juris- 
diction in  the  case.  Here  there  had  been 
no  suit;  no  authority  from  the  court;  no 
submission  to  its  jurisdiction.  Christian 
was  neither  an  actual  nor  quasi  party  to 
the  suit.  He  had  dealt  with  one  who  had 
no  shadow  of  title  or  authority  from  any 
source.  The  confirmation  of  his  contract 
was  without  his  knowledge.  His  contract 
had  specified  no  court  in  which  the  suit 
should  be  brought,  and  did  not  fix  the  time 
when  it  should  be  instituted.  He,  therefore, 
had  neither  actual  nor  constructive  notice 
of  the  proceedings  till  the  contract  had  been 
approved  and  confirmed.  In  Garland  v. 
Loving,  1  Rand.  396,  this  court  held  that 
the  court  might  approve  a  sale  already 
made;  but  in  that  case  Loft  us,  the  pur- 
chaser,   was   a    party    defendant,    and  con- 
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senting-  to  the  confirmation.  For  grounds 
on  which  the  court  may  proceed  against  a 
delinquent  purchaser  under  its  decree,  see 
Clarkson  v.  Read,  IS  Gratt.  288 ;  Gross  v. 
Pearcy,  2  Pat.  &  Heath  R.  483 ;  Daniel  v. 
Leitch,  13  Gratt.  195;  Cooper  v.  Hepburn, 
IS  Gratt.  SSI. 

4.  No  title  should  have  been  forced  on  the 
vendee.    Christian,    till    the   holders  of  the 
legal  title,  and  all   interested   in   outstand- 
ing  incumbrances,    had    been    made 

94  *parties.  Till  that  was  done,  the  title 
was  not  under  the  control  of  the  vend- 
ors, or  of  the  court.  If  purchase  money 
should  be  lost,  the  property  still  remained 
bound,  and  the  vendee  unprotected. 

John  Daniel,  and  Bouldin,  for  appellees: 

1.  This  was  a  judicial  sale.  Christian 
knew  that  Brown  and  wife  had  no  authority 
to  make  the  sale,  and  the  contract  provides 
that  it  shall  be  confirmed  by  the  court. 
This  was  done.  The  conveyance  tendered 
by  Cabell  was  not  made  by  virtue  of  his 
power  as  trustee,  for  as  such  he  had  no 
power  to  make  a  deed  but  it  was  made  by 
the  author!  t3'  of  the  court.  The  court  may 
make  a  judicial  sale  as  well  by  confirming 
a  contract  previously  made  by  the  parties 
interested,  as  by  appointing  a  commissioner 
to  sell.  In  either  case  the  sale  is  the  act  of 
the  court,  not  of  the  parties  or  the  commis- 
sioner. Garland  v.  Loving,  1  Rand.  396; 
Daniel  v.  Leitch,  13  Gratt.  195,  213 ;  Goddin 
V.  Vaughan,  14  Gratt.  102;  Ex  parte  Minor, 
11  Ves.  R.  559;  Cooper  v.  Hepburn,  15 
Gratt.  551. 

2.  Christian  knew  that  the  court  was  to 
be  asked  to  confirm  the  contract;  and  if,  as 
he  insists,  time,  as  to  title, was  of  the  essence 
of  the  contract,  he  knew  that  the  application 
to  the  court  must  be  immediate.  If,  then, 
he  wished  to  investigate  the  title  before  the 
sale  was  confirmed,  he  knew  he  must  do  it 
before  the  application  to  the  court  was 
made.  Having  neglected  to  do  this,  he 
stands  upon  the  footing  of  a  purchaser  at  a 
judicial  sale  after  it  has  been  confirmed; 
and  it  is  a  matter  of  grace  to  him  if  he  is 
permitted  to  show  any  objection  to  the  com- 
pletion of  the  sale.  Threlkeldz  v.  Campbell, 
2  Gratt.  199 ;  McClung  v.  Young,  9  Id.  336. 
And  the  only  objections  that  can  be  made 
are  irregularities  in  the  proceedings.  Dan- 
iel V.  Leitch,  13  Gratt.  195,  213.  Nor  is  it 
any  objection  that  there  was  no  time  allowed 

for  the  investigation  of  the  title  after 

95  the   commencement  of  the  *proceed- 
ings,  and  before  the  decree  confirming 

the  sale.  In  Cooper  v.  Hepburn,  15  Gratt. 
551,  the  sale  was  by  secret  biddings,  not 
opened  until  the  court  was  in  session,  and 
the  purchaser  did  not  know  that  he  was  the 
purchaser  until  the  moment  the  decree  con- 
firming the  sale  was  entered;  and  yet  he 
was  not  allowed  to  make  objections  to  the 
title  afterwards. 

3.  The  mode  of  proceeding  by  rule  was 
proper.  Christian  might  have  been  made 
a  party  to  the  suit  if  he  had  chosen,  as  was 
done  in  Garland  V.  L^oving;  but  it  is  obvious 
from  his  whole  conduct  that  he  did  not  ex- 


j  pect  or  wish  to  be.  He  was  to  bear  no  part 
of  the  cost  or  expense.  Certainly  generally 
purchasers  at  a  judicial  sale  are  hot  parties 
as  such  in  the  cause.  They  become  quasi 
parties,  and  thus  submit  themselves  to  the 
authority  of  the  court  for  the  enforcement 
of  the  contract;  and  when  this  becomes 
necessary  they  are  brought  in  by  a  rule 
upon  them  to  show  cause  why  they  shall 
not  be  compelled  to  execute  the  contract. 
On  this  point  there  can  be  no  doubt  since 
the  decision  of  Clarkson  v.  Read,  15  Gratt. 
288. 

4.  The  only  plausible  objection  to  the  title 
in  this  case  is  the  lien  of  the  Lynch  burg* 
Building  Fund  Association.  The  whole 
penalty  of  the  bonds  of  the  Misses  Grordon 
is  $4,000,  and  it  is  impossible  therefore  that 
under  any  possible  circumstances  the  lien 
on  the  property  could  exceed  that  sum.  It 
is  equally  certain  that  it  could  not  reach  the 
half  or  the  third  of  it.  The  commissioner 
reports  that  he  had  paid  up  everything* 
until  December  31st,  1863,  showing,  indeed, 
that  they  had  paid  $92  on  each  share  of  their 
stock,  whilst  the  whole  sum  borrowed  by 
them  was  but  $2,040.  And  Mr.  Gordon, 
their  brother  and  agent,  says  he  paid  for 
them  every  due  as  long  as  an  officer  of  the 
association  could  be  found  to  receive  it ;  and 
he  believed  the  lien  was  paid  off.  Then  in 
any  case  that  could  occur,  here  was  a  pur> 
chaser  who  would  have  eight  thousand  dol- 
lars  of   the   purchase    money    in    his 

96  hands  for  one  year,'  six  thousand  Mol- 
lars  for  two  years,  and  at  the  end  of 
five  years  he  would  have  in  his  hands  six- 
teen hundred  dollars,  and  at  the  end  of  four 
years  double  that  amount,  to  meet  and  dis- 
charge any  debt  that  might  be  found  due 
from  the  Misses  Gordon  to  the  Lynchburg- 
Building  Fund  Association.  Surely  it  will 
not  require  four  years  to  wind  up  this  con- 
cern, and  ascertain  the  amount  of  this  debt 
of  the  Misses  Gordon ;  and  as  their  stock 
in  the  association  is  first  responsible,  and 
they  are  personally  bound,  and  Christian 
would  have  in  his  own  hands  the  money  to 
pay  the  debt,  he  might  well  leave  the  Misses 
Gordon  and  these  appellees  to  contest  that 
claim,  and  give  himself  no  trouble  about 
it.  We  say,  then,  that  this  incumbrance  is 
no  objection  to  the  title.  1  Parsons  Sel. 
Equ.  Cas.  37;  Dalscl  v.  Crawford,  Seymour 
V.  Delancy,  3  Cow.  R.  246. 

5.  Time  was  not  of  the  essence  of  the 
contract  as  to  the  title.  The  possession  at 
an  early  day  was  important  to  Christian, 
and  that  is  provided  for  in  the  contract ;  and 
the  record  shows  that  we  were  ready  on  the 
day,  and  so  informed  Mr.  Christian,  to 
deliver  to  him  full  possession  of  the  prop- 
erty. The  contract  certainly  does  not  fix  a 
day  for  the  making  of  the  deed ;  but  shores 
on  its  face,  that  the  court  was  to  be  asked 
to  approve  the  sale  and  direct  a  conveyance 
before  it  could  be  done.  Nor  was  it  at  all 
important  to  him  whether  the  deed  was 
made  in  July  1870  or  July  1871.  He  did  not 
purchase  for  speculation,  but  for  his  own 
use ;  and  so  he  got  a  good  title  in  any  rea- 
sonable  time  it   was   the  same  to  him.      In 
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fact  we  tendered  to  him  a  deed  before  the 
15th  of  July.  He  says  there  are  omissions 
in  it  which  render  it  fatally  defective.  So 
for  as  form  is  concerned,  he  had  only  to 
point  them  out  to  have  them  corrected;  and 
if  we  have  been  successful  in  showing*  that 
the  incumbrance  to  the  Lynchburg  Building' 
Pund  Association  is  not  a  valid  objection  to 
the  execution  of  the  contract,  then  there  was 
no  substantial  objection   to  the  deed 

97  which  we  tendered.    *But  to  make  time 
of  the  essence  of  the  contract  it  must 

be  so  expressed  and  fixed  at  the  time  of  the 
contract.  Hipwell  v.  Knight,  1  Young  8l 
Col.  R.  401 ;  Hepburn  v.  Auld,  5  Cranch  R. 
262;  Roberts  v.  Berry,  3  De  Gex,  McN.  8l 
Gord.  R.  284. 

6.  If,  as  we  insist,  the  sale  stood  con- 
firmed by  the  decree  of  the  9th  of  July,  then 
Christian  must  bear  the  loss  occasioned  by 
the  destruction  of  the  property.  Or  if,  as 
we  have  endeavored  to  show,  the  incum- 
brance on  the  property  was  not  sufficient 
to  forbid  an  execution  of  the  contract,  then 
the  appellees  were  in  no  default,  and  the 
destruction  of  the  property  is  not  a  sufficient 
ground  to  defeat  the  contract.  Low  v. 
Treadwell,  3  Fairf.  R.  441;  Paine  v.  Meller, 
6  Ves.  R.  349. 

STAPLES,  J.  As  a  general  rule  the  pur- 
chaser at  a  judicial  sale  is  required  to  pay 
the  consideration  for  the  estate,  although 
it  be  destroyed  or  taken  from  him  by  supe- 
rior title  before  a  conveyance  is  executed. 
For  the  purposes  of  this  case,  it  is  unnec- 
essary to  state  either  the  modifications  or 
exceptions  to  this  rule.  The  question  to  be 
considered  is,  whether  the  sale  here  is  of 
that  character.  The  written  agreement  is 
filed  as  an  exhibit  in  the  cause.  It  purports 
to  be  a  memorandum  of  a  contract  between 
R.  L-  Brown  and  wife  of  the  one  part,  and 
the  appellant,  as  purchaser,  of  the  second 
part.  It  recites  that  the  parties  of  the  first 
part  had  sold  the  property  upon  certain 
terms  therein  mentioned ;  that  the  purchaser 
was  to  make  a  payment  of  two  thousand 
dollars  upon  the  delivery  of  a  *'good  deed," 
and  to  execute  his  bonds  for  the  deferred 
instalments;  and  that  said  Brown  and  wife 
had  agreed  to  give  possession  of  said  prop- 
erty to  the  vendee  not  later  than  the  15th 
Jnly  1870,  and  also  to  procure  the  approval 
of  the  proper  court  to  the  contract  without 
charge  or  cost  to  the  purchaser. 

It  is  impossible  to  regard  this  in  any  other 
light  than   a   private  contract  of  sale 

98  and    purchase.     The    court   was  *not 
asked   or   expected   to   make,    but  to 

confirm  a  sale  already  made.  Its  aid  was 
invoked  to  ratify  what  had  already  been 
done,  to  sanction  terms  already  agreed  by 
the  parties.  The  vendors  believed  that  they, 
and  others  in  whose  behalf  they  acted,  had 
a  perfect  title  to  the  property,  and  they  un- 
dertook with  the  aid  of  the  court  to  convey 
snch  title.  The  evidence  in  the  record  es- 
tablishes that  fact.  The  agreement  to  make 
'*a  good  deed'*  is  not  simply  a  covenant  to 
execute  a  deed  in  legal  form  with  proper 
warranty,  but  to  convey  a  good  title.     This 


was  conceded  in  the  argument,  and  is  well 
settled  upon  authority.  Fry  on  Specific 
Performance,  and  cases  cited  in  note,  page 
347 ;  Fletcher  v.  Bulton,  4  Com.  397. 

It  would  be  most  unjust  to  apply  to  a  con- 
tract of  this  character  the  principles  gov- 
erning judicial  sales.  The  purchaser  at 
such  sale  perfectly  understands  that  the 
court  does  not  undertake  to  convey  a  good 
title,  and  that  it  is  his  duty  to  make  all 
necessary  inquiries  in  regard  to  the  estate 
he  is  purchasing.  But  when  the  purchaser 
has  stipulated  for  a  good  title,  is  he  to  be 
compelled  to  take  a  defective  one  because 
the  court  had  rendered  a  decree  approving 
the  sale?  It  is  idle  to  say  that  a  conveyance 
under  the  decree  satisfies  the  covenant  for 
good  title,  when  in  fact  there  is  no  good 
title. 

When  a  person  purchases  at  a  judicial 
sale,  he  thereby  becomes  in  a  certain  sense 
a  party  to  the  cause,  and  submits  himself 
to  the  jurisdiction  of  the  court.  In  this 
case  the  appellant  was  no  party  to  the  suit 
for  confirmation  in  any  sense.  It  does  not 
appear  that  he  was  even  apprised  of  the 
court  in  which  it  was  pending  until  after 
the  decree  was  rendered.  The  contract  was 
entered  into  on  the  30th  of  June  1870.  The 
suit  was  instituted  without  process  on  the 
9th  of  July;  the  bill  and  answers  filed, 
decree  obtained,  and  deed  prepared  on  that 
day.  Shortly  thereafter,  within  four  or  five 
days,  the  appellant  was  first  informed  of 
the  difficulties  in  respect  to  the  title.  Im- 
mediately, without  an  hour*s  delay, 
99  orally  *and  in  writing,  he  communi- 
cated these  difficulties  to  the  appellees, 
and  informed  them  of  his  determination 
not  to  have  anything  to  do  with  the  prop- 
erty in  the  confusion  and  uncertainty  at- 
tending the  title.  The  trustee  replied 
through  his  counsel,  that  he  was  prepared 
to  deliver  the  possession  and  to  make  a  good 
deed,  and  any  objections  made  to  it  **were 
erroneous  or  imaginary,*'  If,  under  these 
circumstances,  the  appellant  had  accepted 
the  deed  and  the  possession,  made  the  pay- 
ment as  agreed,  and  executed  his  bonds  for 
the  deferred  instalments,  it  is  clear  he 
would  have  thereby  waived  every  objection 
to  the  title,  and  effectually  precluded  him- 
self from  any  valid  claim  to  relief  or  in- 
demnity. If  authority  were  necessary  in 
support  of  this  proposition,  it  may  be  found 
in  Daniel  et  als.  v.  Leitch,  13  Gratt.  195, 
212.  In  1  Sugden  on  Vendors,  the  rule  is 
thus  expressed:  ** Where  difficulties  occur 
in  making  out  a  good  title,  the  purchaser 
should  not  take  possession  until  every  ob- 
stacle is  removed."  The  reason  is  that 
such  a  measure  will  generally  be  regarded 
as  an  acceptance  of  the  title.  Fry  on  Spe- 
cific Performance,  868. 

It  seems  to  me,  therefore,  that  the  appel- 
lant is  not  precluded  by  the  decree  of  the 
court,  nor  by  anything  that  has  occurred, 
from  abandoning  the  contract.  It  only 
remains  to  consider  whether  he  waar  justified 
in  so  doing.  And  this  brings  me  to  the 
question  whether  the  vendors,  at  the  date 
of  the  sale,  or  at  any  other  time,  were  able 
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to  make  a  good  title  according  to  the  terms 
of  their  covenant ;  if  not,  what  effect  this 
had  upon  the  rights  and  obligations  of  the 
parties. 

The  appellant  suggests  various  objections 
to  the  title.  I  propose  merely  to  consider 
those  which  relate  to  the  incumbrances  upon 
the  property. 

It  appears  that  the  Misses  Gordon,  under 

whom  the  vendors  claim,  in  the   years  1856 

and    18S7,    received    from     the    I/ynchburg 

Building  Fund  Association   an   advance  of 

$2,040,    for   the   redemption   of    their 

100  twenty -one   shares   of  *stock   in  said 
association;  that  they  executed  their 

bonds  with  condition  to  pay  all  monthly 
dues,  interest,  fines,  and  charges  for  which 
they  might  be  liable  according  to  the  con- 
stitution and  by-laws  of  the  association. 
They  also  gave  two  deeds  of  trust  upon  the 
property  in  controversy,  containing  various 
clauses  and  covenants  not  necessary  to  be 
particularly  mentioned.  The3'  are  such  as 
are  usually  found  in  mortgages  and  trust 
deeds  executed  to  these  associations  in  this 
State.  It  further  appears  that  the  Misses 
Gordon  punctually  paid  all  their  dues  prior 
to  the  31st  December,  1863 ;  but  have  been 
in  arrear  since  that  time. 

Subsequent  to  the  1st  January  1863,  all 
dues  and  instalments  were  paid  by  the 
members  in  Confederate  treasury  notes ;  and 
the  association  has  sustained  heavy  losses 
by  investments  in  that  currency,  having 
now  on  hand  about  $28,000  in  Confederate 
bonds.  Since  1864  it  has  ceased  active 
operations,  although  the  constitution  and 
by-laws  require  its  continuance  until  each 
share  is  of  the  value  of  two  hundred  dollars. 

The  first  question  suggested  by  these  facts 
is,  whether  the  holders  of  the  four  hundred 
unredeemed  shares,  who  have  received 
nothing,  may  not  require  that  the  associa- 
tion shall  resume  and  continue  its  business 
until  their  shares  attain  their  par  value; 
and  further,- whether  the  property  in  con- 
troversy may  not  at  any  time  be  sold,  under 
these  trust  deeds,  for  all  the  arrears  and 
delinquencies  of  the  Misses  Gordon  since 
1863,  including  monthly  instalments,  fines 
and  interest,  and  other  dues. 

And  secondly,  if  such  sale  shall  be  made, 
will  not  the  trustees  be  required  also  to 
receive  and  set  apart  a  sum  sufficient,  with 
other  contributions,  to  give  to  the  shares  the 
value  agreed  upon  in  the  constitution  and 
by-laws;  and  how  is  the  necessary  amount 
to  be  ascertained — upon  what  principle  is 
the  calculation  to  be  made?  Thirdly,  whether 
the  debtors  to  the  association — they  whose 
shares     have     been     redeemed — may 

101  insist  that  the  association  *shall  be  at 
once  dissolved,  and  their  estates  re- 
leased from  the  liens  thereon;  and  if  so, 
upon  what  terms  are  they  to  be  released? — 
how  is  the  account  of  losses  to  be  stated  and 
adjusted,^  and  how  apportioned  between 
those  who  have  received  all  the  available 
funds  and  those  who  have  received  nothing? 

These  are  perplexing  and  difficult  ques- 
tions, which,  in  the  language  of  the  com- 
missioner,    can     only     be     settled    ^' after 


protracted  and  uncertain   litigation."     No 
subject    has    created    more   embarrassment 
and  difficulty  with  the   courts   and  the  pro- 
fession   than    that    which    relates    to    the 
rights,  powers  and  duties  of  these  building 
associations.     At  the  present  term  a  number 
of  cases   have   been   argued  before   us,  in- 
volving questions  of  a   complex   character, 
and  occasioning  almost  endless  diversity  of 
opinion.     It  is  understood  that  many  others 
are  pending  in  the  courts  below,  presenting 
the   identical   questions   suggested   by  this 
record.     The   whole   matter   is   confessedly 
involved  in  doubt  and  obscurity,  justifying 
the  remark  of   an   English  chancellor,  that 
their  '* articles  are,  to  a  considerable  extent, 
unintelligible,  and  not  very  consistent;"  so 
that  it  is  now  generally   agreed   the   rights 
and  duties  of  these  associations,  the  proper 
construction  of  their   charters,   and  the  lia- 
bilities of  the  several  stockholders,  the  na- 
ture, operation  and   efPect  of  the  bonds  and 
mortgages  can  only  be  settled  by  the  courts. 
In  the  present  case  the  treasurer  states  that 
by  reason  of  the  nature  of   the   obligations 
of  the  Misses  Gordon,  and  the  losses  of  the 
association    being    wholly   uncertain,    it  is 
impossible    to    make    an    estimate    of    the 
amount  of  their   indebtedness.     In  the  lan- 
guage of  Chief  Justice  Marshall,  in  Gamett 
V.    Macon,  6   Call,    309,   367,  **It  cannot  l>e 
doubted  that  these  difficulties,    if  presented 
to  the  mind  of  a  prudent  man,  contemplat- 
ing the  purchase  of  an  estate,  and  desirous 
of  performing  his  contract   according  to  its 
terms,  might  have  serious   influence  on  his 

conduct,    and    might  deter  him  from 
102      making   the  purchase.     *If  informed 

of   them   after  making   the  contract, 
but  before  its   execution   by   the   paying-  of 
the  purchase  money   and  receiving   a    con- 
veyance, he  would  have  such  strong  motives 
for  stopping  entirely,  or,  at  least,  for  paus- 
ing until  the  impediments  could  be  removed, 
as  would,  I  think,  justify  him  for  so  doing, 
in  the   opinion   of   any   reasonable    man." 
These  observations  apply  with  peculiar  force 
in  this  case.     The    object   of  the  appellant 
in  making  the  purchase  was  to  open  a  large 
female  school  in  the   building   at   an    early 
day.     The  property  demanded  repairs  of  an 
extensive  character.     The  establishment  of 
the  school   required   a   considerable    outlay 
of  money  in    the   beginning.     Under   these 
circumstances,    the    appellant    might    'well 
refuse  to  complete  the  purchase  of  property 
liable  at  any  time  to  be  sold,  subject   to  in- 
cumbrances  of  unknown   amount,    and  the 
very  possession  of  which  might  expose  him 
to  expensive  and  vexatious  litigation.      No 
one  supposes,  for   a   moment,    that   the  ap- 
pellant would  have  made   the  purchase  had 
he  been   apprized    of  the    condition   of    the 
title.     Why  was  he  not  informed  of  it?     Mr. 
Brown  admits  that  he  knew  of  the  existence 
of  the  incumbrances  shortly  after  the  prop- 
erty was  purchased  from  the  Misses  Gordon. 
His  apology  for  failing  to  communicate  the 
fact  to  the  appellant  is,  that  he   had  partic- 
ular assurances  from  Mr.  J.  N.  Gordon    the 
liens  should  be  removed,  and  he  thinks  Mr. 
Gordon  told  him  it  had  been  done.     No  one 
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attributes  to  Mr.  Brown  any  fraudulent 
intent,  but  it  was  his  duty  to  inform  him- 
self accurately  before  undertaking  to  repre- 
sent to  the  purchaser  the  state  of  the  title. 
In  the  case  of  Gamett  v.  Macon,  before 
cited.  Chief -Justice  Marshall  said:  ^'In  a 
contract  for  the  purchase  of  a  fee  simple 
estate,  if  no  incumbrance  be  communicated 
to  the  purchaser,  or  be  known  to  him  to 
exist,  he  must  suppose  himself  to  purchase 
an  unincumbered  estate.*'  In  answer  to 
the  argument  made  at  the  bar,  that  the  de- 
cisions were  confined   to   cases  where 

103  the  title  was  *doubtful,  and  not  where 
there  was  a  mere  money   charge  upon 

the  estate,  he  said:  '^The  objection  is  not 
entirely  confined  to  cases  of  doubtful  title. 
It  applies  to  incumbrances  of  every  descrip- 
tion which  may  in  any  manner  embarrass 
the  purchaser  in  the  full  and  quiet  enjoy- 
ment of  his  purchase.  There  is  certainly  a 
difference  between  a  defined  and  admitted 
charge,  to  which  the  purchase  money  may 
by  consent  be  applied  when  it  becomes  due, 
and  a  contested  charge,  which  will  involve 
the  purchaser  in  an  intricate  and  tedious 
law  suit  of  uncertain  duration." 

I  do  not  deem  it  necessary  to  quote  any 
other  authority  in  support  of  this  doctrine. 
It  is  fully  sustained  by  the  cases  of  Freer 
T.  Hessee,  21  Eng.  L.  &  E.  R.  82 ;  Salisbury 
▼.  Hatcher,  6  Jurist,  1051;  1  Sugden  on 
Vendors,  7th  Am.  edi.,  p.  84;  Hunt  v. 
Saunders,  1  Monr.  219;  Sturtevant  v. 
Jacques,  14  Allen  R.  523.  See  also  cases 
cited  in  2  Dan.  Ch.  Prac.  989,  note. 

It  is  true  that  specific  performance  will  be 
decreed  in  some  instances  where  the  vendor 
is  prepared  to  comply  with  his  covenants  at 
the  hearing,  and  the  court  will  afford  him  a 
reasonable  time  to  remove  incumbrances 
and  perfect  his  title.  But  this  is  a  matter 
of  favor  to  the  vendor,  only  to  be  granted  in 
cases  which  admit  of  such  relief  without 
prejudice  to  the  rights  of  the  vendee.  This 
indulgence  will  not  be  granted  where  the 
defect  to  be  remedied  was  known  to  the 
vendor  of  his  attorney  at  the  time  of  the 
contract,  and  was  concealed  from  the  pur- 
chaser. In  Dalby  v.  PuUen,  3  Sim.  R.  29, 
a  defect  in  the  title,  though  known  to  the 
vendor's  solicitor,  was  not  communicated 
to  the  porcha  ser.  *  'The  vice-chancellor  said 
that  the  parties  by  such  conduct  had  pre- 
cluded themselves  from  the  benefit  of  the 
rule  which  prevails  in  the  court,  as  to  the 
time  allowed  to  vendors  to  remove  objections 
to  the  title.  And  accordingly,  a  motion  by 
the  purchaser  to  be  discharged  from  the 
purchase  was  granted,  though  the  vendors 
had   removed    the   defect   before    the 

104  motion  *was  made.    See  also  Lechmere 
V.    Brasier,  2   Jac.  &   Walk.   R.   287, 

Fildes  V.  Hooker,  3  Mad.,  1  Sugd.  Vend. 
350.  And  more  especially  will  such  indul- 
gence be  denied  where,  besides  a  failure  to 
disclose  the  existence  of  incumbrances,  an 
account  is  necessary  to  ascertain  the  state 
of  the  title,  the  extent,  nature,  and  amount 
of  such  incumbrances." 

I  have  seen  no  case  in  which  it  has  been 
held  that  a  purchaser   has  been  required  to 


await  the  institution  of  a  suit,  and  the  set- 
tlement of  contested  accounts  between  third 
persons,  to  afford  the  vendor  an  opportunity 
of  removing  incumbrances  and  perfecting 
his  title.  Dart  on  Vendors,  70 ;  Sidebotham 
V.  Barrington,  3  Beav.  R.  5^;  Fosters  v. 
Hoggart,  14  Jurist,  757 ;  Arnot  v.  Briscoe, 
1  Ves.  Sr.,  94. 

It  is  very  questionable  whether,  under 
these  circumstances,  a  court  of  equity  would 
decree  in  favor  of  the  vendors,  even  if  no 
change  had  taken  place  in  the  condition  of 
the  estate.  Inasmuch,  however,  as  the 
property  which  was  the  sole  inducement  to 
the  purchase,  has  been  destroyed  by  fire, 
without  the  fault  of  the  vendee,  before  the 
vendors  were  in  a  condition  to  remove  the 
cloud  upon  the  title,  it  would  seem  very 
clear  it  is  not  a  case  for  specific  perform- 
ance. Where  an  event  happens  which  de- 
termines the  existence  of  the  subject  matter 
of  the  contract,  the  important  inquiry  is, 
was  the  contract  at  the  time  so  concluded 
as  to  change  the  right  of  property,  and  to 
vest  it  in  the  purchaser?  One  of  the  earliest 
cases  on  this  subject  is  that  of  Wyvill  v. 
Bishop  of  Exeter,  1  Price  Exch.  R.  294. 
McDonald,  Ch.  B.,  said  a  court  of  equity 
will  enforce  specific  performance  without 
regarding  which  party  may  be  benefited  or 
prejudiced  by  the  accident  of  unforeseen 
events,  where  the  purchaser  has  actually 
accepted  a  title  after  a  contract  of  sale ;  but 
where  the  purchaser  has  not  accepted  the 
title,  the  court  refuses  to  decree  perform- 
ance. In  Paine  v.  Mellar,  6  Ves.  R.  349, 
Lord  Rosslyn  dM  not  consider  such  accept- 
ance necessary,  and  he  accordingly 
105  directed  an  inquiry  ^whether  a  good 
title  could  be  made.  In  that  case 
objections  were  made  to  the  freehold  title ; 
the  premises  were  also  subject  to  a  charge 
for  certain  annuities,  but  a  trust  stock  had 
been  declared  for  their  payment.  The  pur- 
chaser, however,  waived  his  objections  to 
the  title,  and  agreed  that  he  would  complete 
the  purchase  upon  receiving  an  indemnity 
against  the  annuities.  Before  the  indem- 
nity was  given  the  premises  were  destroyed 
by  fire.  Lord  Eldon  said,  it  is  clear  the 
objection  was  given  up  as  to  the  freehold 
title,  and  the  only  difference  was  as  to  the 
indemnity  against  the  annuities  affecting 
these  with  other  premises.  Notwithstand- 
ing, he  refused  to  decree  a  specific  perform- 
ance unless  it  appeared  the  purchaser  had 
actually  accepted  the  title;  and  accordingly 
a  special  reference  was  directed  as  to  the 
fact  of  the  acceptance.  He  further  said : 
*' As  to  the  mere  effect  of  the  accident  itself, 
no  solid  objection  could  be  founded  upon 
that  simply,  for  if  the  party,  by  the  con- 
tract, has  become  in  equity  the  owner  of 
the  premises,  they  are  his  to  all  intents  and 
purposes.  It  therefore  becomes  important, 
in  cases  of  this  sort,  to  ascertain  the  period 
at  which  the  purchaser  is  to  be  regarded  as 
the  owner.  He  certainly  must  be  so  con- 
sidered from  the  date  of  the  bargain,  where 
the  vendor  is  in  no  default,  and  is  prepared 
to  convey  a  clear  title.  But  if,  according 
to  the  cases,  a  court  of  equity  will  not  com- 
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pel  the  purchaser  to  accept  a  title  which  the 
vendor  cannot  make  out  to  be  clearly  g'ood 
and  free  from  incumbrance,  how  is  the  pur- 
chaser to  be  reg'arded  as  the  owner  till  these 
objects  are  effected,  and  the  vendor  is  pre- 
pared to  make  the  title  according  to  the 
contract.  In  Carrodus  v.  Sharp,  20  Beav. 
R.  56,  a  bill  was  filed  for  the  specific  execu- 
tion of  an  agreement  to  purchase  a  mill, 
and  a  decree  was  made  in  September  1854, 
but  a  good  title  was  not  shown  until  the 
following  December.  A  question  arose  as 
to  who  was  to  bear  the  expense  and  outgo- 
ings belonging  to  the  mill,  and  to  the 
repairs  and   sustenation  of  the  prem- 

106  ises    and  the  machinery.     *8ir  John 
Romilly    decided    that  these  must  be 

borne  by  the  vendor  up  to  the  time  at  which 
a  purchaser  could  prudently  take  possession, 
which  is  the  time  at  which  a  good  title  is 
shown ;  and  after  that  by  the  purchaser.  It 
iis  perfectly  clear  that  the  same  principle 
would  have  thrown  upon  the  vendors  a  loss 
resulting  from  an  entire  destruction  of  the 
property.  See  also  Monro  v.  Taylor,  3 
McN.  A  Gor.  713 ;  E*ry  on  Specific  Perform- 
ance, i  895 ;  Stent  v.  Bailis,  2  P.  Wms.  R. 
220;  1  Sugd.  Vend.  39,  389;  Cass  v.  Rudele, 
2  Vem.  R.  280;  Ex  parte  Minor,  11  Ves.  R. 
559. 

I  have  had  occasion  already  to  quote  from 
the  opinion  of  Chief  Justice  Marshall  in 
Garnett  v.  Macon.  It  must  be  borne  in 
mind,  that  the  purchaser  there  resisted  a 
specific  execution  of  the  contract,  upon  the 
ground  of  a  charge  upon  the  property  for 
the  payment  of  debts  created  by  a  previous 
owner.  In  the  progress  of  the  suit,  how- 
ever, the  encumbrance  had  been  removed. 
Judge  Marshall  said:  All  the  parties  are 
now  before  the  court,  and  if  a  specific  per- 
formance should  be  decreed,  the  title  which 
can  be  made  to  Macon  will,  undoubtedly, 
stand  clear  of  Campbell's  lien.  The  ques- 
tion, therefore,  is  whether  the  contract 
ought  now  to  be  enforced.  He  then  proceeds 
to  consider  how  far  time  is  the  essence  of  a 
contract  for  the  sale  of  real  estate,  declaring 
the  rule  to  be,  if  a  bill  for  a  specific  per- 
formance be  brought  by  a  party  who  is 
himself  in  fault,  the  court  will  consider  all 
the  circumstances  of  the  case,  and  decree 
according  to  these  circumstances.  He  then 
concludes  by  saying:  **As  I  think  Camp- 
bell's claim  was  a  cloud  hovering  over  the 
title  Garnett  could  convey  to  a  purchaser 
with  notice,  which  justified  Macon  in  re- 
fusing to  go  on  with  the  purchase,  which 
cloud  could  not  be  dissipated  but  by  the 
decree  of  a  court  of  chancery ;  and  as  before 
such  decree  was  attainable  the  value  of  the 
article  has  greatly  changed,  that  circum- 
stance creates  a  strong  objection  to  specific 
performance. '  * 

107  *It  is  obvious  Judge   Marshall  was 
of  opinion   that  any  loss  occurring  to 

the  property  before  the  vendor  was  in  a  con- 
dition to  convey  a  clear,  unincumbered  title, 
must  fall  on  him,  and  not  on  the  purchaser. 
And  this  is  the  result  of  all  the  cases.  In 
the  present  case  the  incumbrances  were 
subsisting  at  the  hearing,  nor  does  it  appear 


that  they  have  yet  been  removed.  Under 
the  decree  of  7th  March,  1871,  leave  was 
given  to  the  plaintiffs  and  appellees  here  to 
amend  their  petition,  and  make  the  associ- 
ation and  the  trustees  under  the  deeds  of 
trust  executed  by  the  Misses  Gordon,  parties 
defendant  to  the  suit,  in  order  to  settle  and 
adjust  what  balance  may  be  due,  if  any,  to 
said  association.  It  is  also  stated,  that 
because  of  the  difficulties  arising  out  of  the 
perplexing  condition  of  the  association,  a 
suit  has  been  instituted  to  wind  up  its 
affairs.  The  purchaser  must,  therefore, 
await  the  settlement  of  the  various  questions 
arising  in  this  suit,  and  the  termination  of 
a  protracted  controversy,  before  the  charac- 
ter, nature,  and  extent  of  his  liabilities  can 
be  ascertained. 

It  was  argxied  that  the  purchaser  cannot 
complain,  because  no  day  was  fixed  for  the 
conveyance  of  the  title.  The  articles  of 
agreement  unmistakably  show  the  under- 
standing of  the  parties,  that  the  deed  should 
be  made  so  soon  as  the  approval  of  the  court 
could  be  obtained.  And  such  clearly  was 
the  view  of  the  parties  making  the  sale. 
They  did  not  ask  for  delay  that  the  cloud 
upon  the  title  might  be  removed.  They 
tendered  a  deed  with  special  warranty 
shortly  after  the  decree  as  a  literal  perform- 
ance of  their  covenants.  Was  this  a  com- 
pliance with  the  contract? — was  the  title 
offered  the  appellant  the  title  he  had  agreed 
to  accept?  Unless  it  can  be  so  held,  the 
tender  imposed  no  obligation  upon  him.  He 
was  bound  to  take  a  conveyance  only  when 
a  good  title  was  offered.  Conceding  that 
he  could  not  object,  if  they  asked  for  delay, 
still  he  had  the  right  to  insist  they  should 
perform  all  they  had  engaged  to  per- 
108  form,  *before  he  could  be  required  to 
accept  the  title,  or  the  ownership  of 
the  property.  Not  having  done  so,  the  loss 
must  fall  upon  them  and  not  on  him.  Fos- 
ter V.  Hoggart  &  als. ,  14  Jurist,  Part  1,  757; 
Counter  v.  McPherson,  5  Moore,  Privy 
Council  Cases,  83.  This  is  a  hard  case 
upon  the  appellees,  and  deeply  to  be  la- 
mented. It  would  be  equally  hard  upon  the 
appellant,  who  is  in  no  default,  to  compel 
him  to  pay  the  consideration  for  property 
no  longer  in  existence.  With  the  greatest 
possible  respect  for  the  learning  and  the 
ability  of  the  judge  in  the  court  below,  I 
think  the  decree  rendered  by  him  must  be 
reversed  for  the  reasons  stated. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

» 

Decree  reversed. 


109 


*Tunis  V.  Grandy  &  al. 

March  Term,  1872,  Rlclimond. 


T  owns  a  warehouse,  and  also  a  lumber  yard,  with 
office  and  shed  attached  to  it,  adjoining  the  ware 
house,  both  fronting  on  a  wharf  owned  by  her, 
which  runs  the  whole  lensrth  between  them  and 
Elizabeth  river,  at  Norfolk.  In  December  1865. 
she  leases  to  H,  for  five  years,  the  lumber  yard. 

See  2  Mln.  Inst  (4th  Ed.)  751,  769,  700. 
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and  otBce.  and  shed,  together  witli  tbe  ase  of  the  I 
wbarf  In  front  of  the  lumber  yard,  for  purposes 
reQnired  In  carryinsr  on  the  lumber  business,  Ac. 
BniH  is  not  lo  have  the  priYllefire  of  coUectinsr 
wharfage,  either  on  vessels  or  goods  landing,  or 
shipping  for  other  parties. 
In  September  1807,  T.  by  deed,  demises  to  G  the  ware- 
house, with  the  appurtenances  thereto  belonging, 
for  the  year  1866,  for  a  rent  of  11,526.  payable  quar- 
terly: and  in  a  separate  clause  it  is  agreed  that  O 
is  to  have  the  entire  privilege  and  control  of  the 
entire  wharf  to  said  warehouse  and  the  lumber 
jard.  except  that  H  shall  have  permission  to  use 
the  wharf  in  front  of  the  lumber  yard  in  carrying 
OD  his  business  in  landing  and  loading  with  lum- 
ber, Ac. ;  but  on  no  account  shall  H  be  allowed  to 
let  anything  whatever  remain  on  the  wharf:  but 
it  is  to  be  tal:en  away  as  soon  as  put  upon  it; 
otherwise,  O  will  charge  the  usual  wharfage  on 
all  such  merchandise,  lumber,  Ac. 
6  is  pntinto  possession  of  the  warehouse  and  wharf, 
but  H  uses  the  wharf  in  front  of  the  lumber  yard 
for  his  business,   sometimes  piling  his  lumber 
thereon,  so  that  G  cannot  make  much  use  of  it, 
and  H  refuses  to  pay  wharf a«re;  but  G  gives  no 
notice  of  this  to  T,  and  when  three  quarters  of  his 
rent  is  due,  refuses  to  pay'any  thing,  on  the  ground 
that  he  has  been  ousted  of  a  part  of  the  demised 
premises  by  T's  use  of  the  wharf .    Hkld: 
I.  Deprivtttkm  of  Tenaot  by  Landlord  of  Leased  Prom- 
iset.— If  a  tenant  be  at  any  time  deprived  of  the 
leased  premises  by  the  landlord's  agency,  the 
obligation  to  pay  rent  ceases. 
X  Recovery  by  Third  Person.— If  the  land  be  recov- 
ered by  a  third  person,  by  title  superior  to  that 
of  the  lessor,  the  tenant  is  discharged  from 
the  payment  of  rent  after  eviction  by  such 
recovery. 
110      *3.  Same— Partial  Bvlction^Apportioniiieiit  of 
Rent.— If  part  only  of  the  land  is  recovered, 
snch  an  eviction  is  a  discharge  of  so  much  of  the 
rent  as  is  in  proportion  to  the  value  of  the  part 
ericted.    But  If  the  lessor  himself  wrongfully 
deprives  the  tenant  of  the  whole  or  any  part  of 
the  premises,  the  tenant  is  discharged  from  the 
payment  of  the  whole  rent  until  such  possession 
Is  restored. 
4.  Dcarised  Prenlsca— What  Included.— Under  the 
demise  to  G  of  the  warehouse  and  the  appurte- 
nances thereto  belonging,    the  wharf  did  not 
pass. 
$,  Same— Covenants.- The  provision  in  the  lease  to 
G  in  relation  to  the  wharf  is  not  a  demise  of  the 
wharf,  but  a  covenant. 
6.  Same  Same— Construction.— If  the  provision  as 
to  the  wharf  makes  it  a  demise  of  the  wharf  to 
6.  the  interest  thus  vested  in  G  is  in  entire  accord 
with  the  previous  lease  to  H:  and  the  interest 
previously  vested  in  H  was  not  demised  to  G. 
7-  Same    Evtetlon.— If  T  intended  to  make  a  cove- 
nant with  G  in  regard  to  the  extent  to  which  the 
wharf  might  be  used  by  H,  then  a  breach  of  that 
covenant,  supposing  it  to  have  been   broken, 
would  not  amount  to  an  eviction. 

8.  What  will  constitute  an  eviction?  See  the  opin- 
ion. 

9.  Second  Lease  Eviction  by  PIrst  Lessee.— If  a  ten- 
ant, under  a  second  lease,  is  put  into  possession 
of  the  whole  of  the  demised  premises,  and  is  af- 
terwards evicted  from  a  part  thereof,  by  the 
lessee  under  the  first  lease,  then  the  rent  will  be 
apportioned,  and  the  lessor  may  distrain  for  it; 


butif  the  lessee  under  the  first  lease  is  in  posses* 
sion,  so  that  the  lessee  under  the  second  lease 
cannot  get  possession  of  a  part  of  the  premises 
demised  to  him,  then  the  second  lease,  as  to 
this  part,  is  void,  and  the  lessor  cannot  distrain 
for  a  proportion  of  the  rent,  though  he  may  re- 
cover the  fair  value  of  the  balance  of  the 
premises,  in  an  action  for  use  and  occupation. 
lo.  Eviction— What  Constitutes.— The  abandonment 
of  the  use  of  the  wharf  by  G  cannot  amount  to 
an  eviction,  whatever  may  have  been  the  extent 
of  H*s  right  to  the  use  of  the  wharf  under  his 
lease,  or  however  that  right  may  have  conflicted 
with  the  right  of  G  to  its  use  under  his. 

This  waa  an  appeal  from  the  judgment 
of  the  Corporation  court  of  Norfolk,  ren- 
dered on  the  14th  of  January  1869,  in  £L  cause 
in  which  Rebecca  B.  Tunis  was  plaintiff, 
and  C.  W.  Grandy,  Jr.,  and  D.  D.  Simmons 
were  defendants.  The  judgment  was  in 
favor  of  the  defendants,  and  the  plaintiffs 
having"    taken   two   exceptions  to  decisions 

of  the  court,  applied  to  this  court  for 
111      a  supersedeas  *to  the  judgment,  which 

was  awarded.  The  facts  are  so  fully 
stated  in  the  opinion,  that  any  other  state- 
ment is  unnecessary. 

The  case  was  argued  by  J.  Alfred  Jones 
for  the  appellant,  and  Scarburgh,  Duffield 
&  Sharp  for  the  appellees. 

MONCURK,  P.  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  court  of  the  corporation  of  the  city  of 
Norfolk,  rendered  on  the  14th  day  of  JTan- 
uary,  1869,  on  a  motion  on  a  bond  for  the 
forthcoming  of  property  distrained  for  rent, 
claimed  by  the  plaintiff,  Rebecca  B.  Tunis 
to  be  due  to  her  by  her  tenants,  C.  W. 
Grandy  &  Sons,  for  a  certain  messuage  and 
tenement  situated  in  the  said  city.  It  was 
agreed  between  the  parties  that  the  defend- 
ants might,  in  making  their  defence  to  said 
motion,  give  in  evidence,  without  any 
pleading  filed  by  them,  any  matter  which 
could  be  given  in  evidence  under  any  spe- 
cial plea  in  bar  good  in  law;  and  that 
the  plaintiff  might  give  in  evidence,  by 
way  of  rebuttal,  any  matter  which  could 
be  given  in  evidence  under  any  repli- 
cation that  might  be  made  to  such  special 
plea  in  bar  as  aforesaid.  And  thereupon 
the  said  parties,  by  consent  entered  of  rec- 
ord, waived  their  right  to  have  a  jury,  and 
submitted  that  the  whole  matter  of  law  and 
fact  might  be  heard  and  determined,  and 
judgment  given  by  the  court.  The  trial 
was  very  protracted,  having  commenced 
on  the  29th  of  December,  1868,  and  ended 
on  the  14th  of  January,  1869,  when  judg- 
ment was  rendered  for  the  defendants.  The 
plaintiff  excepted  to  the  judgment  of  the 
court,  and  filed  a  bill  of  exceptions,  which 
was  made  a  part  of  the  record,  and  in  which 
is  set  out  all  the  evidence  in  the  case.  The 
claim  was  for  $1,143.75,  being  rent  for 
three-quarters  of  the  year  1868.  The  defence 
of  the  tenants  was,  that  they  were  evicted  by 
the  lessor  of  a  portion  of  the  demised  prem- 
ises,     and     were,      therefore,     discharged 
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112  from  their  oblig-ation  to  pay  *the  rent, 
or  any  part  of  it.     The  said   portion 

of  which  they  claimed  to  have  been  evicted 
was  a  part  of  a  wharf,  which  they  insisted 
was  appurtenant  to,  and  parcel  of,  the  de- 
mised premises ;  and  the  eviction  consisted 
in  the  use  and  occupation  of  the  said  part 
of  the  wharf  by  Murdock  Howell,  claiming 
to  be  entitled  to  such  use  and  occupation 
under  a  lease  from  the  plaintiff,  prior  in 
time  to  that  under  which  the  defendants 
claimed.  The  question  in  controversy  de- 
pends almost  entirely,  if  not  entirely,  on 
the  true  construction  of  these  two  leases. 

On  the  trial  of  the  cause,  the  plaintiff 
introduced  as  evidence: 

Firstly,  The  warrant  of  distress  and  the 
return  thereon. 

Secondly,  The  forthcoming  bond  taken 
under  the  said  warrant,  with  the  indorse- 
ment thereon. 

Thirdly,  The  deed  of  lease  from  the  plain- 
tiff to  C.  W.  Grandy  A  Sons,  bearing  date 
the  25th  day  of  September  1867.  As  this  is 
a  most  important  part  of  the  evidende  in 
the  case,  it  is  proper  to  set  out  the  same 
substantially.  It  states  that  the  said  Re- 
becca B.  Tunis,  in  consideration  of  the 
rents,  provisions,  and  agreements  therein- 
after mentioned,  had  rented  to  the  said 
Grandy  &  Sons,  the  warehouse  situated  on 
Tunis' s  wharf,  in  the  city  of  Norfolk, 
formerly  occupied  by  William  Swain,  to- 
gether with  the  appurtenances  thereto  be- 
longing, to  have  and  to  hold  the  said  ware- 
house and  appurtenances,  for  the  year  1868, 
commencing  January  1st,  and  ending  De- 
cember 31st,  1868,  inclusive,  for  the  sum  of 
$1,525,  payable  in  quarterly  instalments,  the 
first  to  be  paid  on  the  1st  day  of  April  1868, 
and  the  others  at  the  end  of  each  quarter  as 
they  might  become  due,  except  in  case  of 
destruction  of  said  property  by  fire,  or  un- 
avoidable accident,  in  which  event  the  rent 
was  to  cease.  And  in  default  of  the  pay- 
ment of  said  rents  as  before  appointed,  it 
was  agreed  that  the  said  R.  B.  Tunis,  at 
the  end  of  the  quarter  at  which  such  failure 
of  the  payment  of  the  rent  might  occur, 
after  giving  ten  days*  notice  in  writ- 

113  ing  *to  the  said  Grandy  &  Sons,  might 
take  possession  of  the  said  warehouse 

and  appurtenances,  and  re-rent  the  same 
for  the  unexpired  term ;  and  that  the  said 
Grandy  &  Sons  would  pay  to  her  all  costs 
and  damages  which  she  might  sustain  on 
account  of  the  failure  of  the  payment  of  the 
rent  as  before  specified.  The  deed  then 
proceeded  in  the  following  words: 

**It  is  farther  agreed  and  understood  be- 
tween the  parties  to  this  indenture,  that  the 
property  herein  rented  does  not  include 
the  lumber  yard  or  the  brick  office,  but  only 
includes  the  warehouse  and  old  wood  shed, 
now  standing  in  rear  of  the  warehouse,  on 
a  line  with  the  street,  and  which  the  said 
C.  W.  Grandy  &  Sons  wish  to  use  as  a  stable, 
or  whatever  else  they  may  see  fit.  The  said 
C.  W.  Grandy  A  Sons  are  to  have  the  entire 
privilege  and  control  of  the  entire  wharf  to 
said  warehouse  and  lumber  yard,  which 
wharf  runs  from  lumber  yard  now  occupied 


by  Santos  &  Brother,  to  warehouse  now  occu- 
pied by  C.  W.  Grandy  A  Sons,  except  that 
the  party  or  parties  who  may  occupy  lumber 
yard  and  sheds  shall  have  permission  to  use 
the  wharf  in  front  of  lumber  yard  in  carry- 
ing on  their  business,  in  landing  and  load- 
ing with  lumber,  Ac,  but  on  no  account 
shall  the  party  or  parties  occupying  lumber 
yard  and  sheds  be  allowed  to  let  anything 
whatever  remain  on  the  wharf,  but  it  is  to 
be  taken  away  as  soon  as  put  upon  it,  other- 
wise C.  W.  Grandy  A  Sons  will  charge  the 
usual  wharfage  on  all  such  merchandise, 
lumber,  Ac. 

Fourthly,  The  deed  of  lease  from  the 
plaintiff  to  Murdock  Howell,  bearing  date 
the  1st  day  of  December  1865.  By^  that  deed, 
she  rented  to  the  said  Howell  **the  lumber 
yard,  with  the  office,  lime  shed  and  wooden 
sheds  thereto  attached,  which  yard  is  ad- 
joining the  warehouse  on  Tunis*  s  wharf, 
generally  called  the  Kader  Biggs  warehouae, 
together  with  the  use  of  the  wharf  in  front 
of  the  said  lumber  yard,  for  the  purposes 
required  for  his  carrying  on  the  lumber 

114  business,  Ac,  (but  the  *said  Murdock 
Howell  is  not  to  have  the  privilege  of 

collecting  wharfage,  either  on  vessels  or 
goods,  landing  or  shipping  for  other  par- 
ties), for  the  term  of  one  year,  beginning 
the  first  day  of  January  1866,  for  the  sum  of 
$600  per  annum,  payable  quarterly ;  and  the 
said  Rebecca  B.  Tunis  consents  that  the 
said  Murdock  Howell  shall  have  the  privi- 
lege of  renting  the  said  property  yearly  for 
four  additional  years,  from  the  1st  day  of 
January  1867,  at  an  annual  rent  of  ^00, 
subject  in  all  respects  to  the  conditions 
above  described.*'  Other  agreements  are 
contained  in  this  lease,  but  it  is  not  mate- 
rial to  state  them. 

Fifthly,  A  diagram  of  the  property    em- 
braced by  these  leases   respectively,    which 
is  marked  '^H,**   and  is  as  follows:     (See 
next  page.) 

115  *The  defendants  then  introduced  C. 
W.    Grandy,    Jr.,    as  a  witness,    ^vho 

testified,  in  substance,  that  he  was  a  member 
of  the  firm  of  C.  W.  Grandy  A  Sons,  i^ho 
were,  at  the  making  of  the  lease  by  the 
plaintiff,  dealers  in  grain,  cotton,  lumber, 
and  naval  stores,  but  chiefly  in  shingles 
and  pine  lumber;  that  the  principal  object 
of  said  firm  in  leasing  from  the  plaintiff 
the  premises  mentioned  in  the  lease,  was 
to  get  the  use  of  the  wharf  therein  men- 
tioned, their  business  being  such  as  to 
require  the  constant  and  indispensable  use 
of  a  wharf ;  that  the  said  firm  entered  into 
possession  of  the  warehouse  and  the  wharf 
in  front  thereof,  under  the  plaintiff,  on 
the  1st  day  of  January  1868 ;  that  they  were 
never  in  possession  of  that  part  of  the 
wharf  in  front  of  the  lumber  yard  leased  by 
the  plaintiff  to  M.  Howell,  or  had  the  use 
and  enjoyment  of  the  same ;  that  the  said 
firm  had  use  for  a  wharf  in  their  business, 
much  more  than  they  had  for  a  warehouse ; 
that  their  business  was  impaired,  and  their 
revenue  diminished,  by  not  having  the  use 
of  the  wharf  in  front  of  the  lumber  yard 
leased  to  Howell ;  that  the   wharfage  which 


52 


22  GRATT. 


Tunis  v,  Grandy  8l  al. 


116 


thcj  would  have  received  from  the  wharf, 
if  they  could  have  used  the  whole  of  it  ac- 
cording to  the  lease  to  them,  would  have 
about  paid  the  rent  to  the  plaintiff  reserved 
by  said  lease  for  the  whole  property  therein 
named;  that  when  they  rented  from  the 
plaintiff,  they  did  not  know  of  the  i>rovi- 
stons  of  the  lease  to  M.  Howell ;  that  the 
whole  wharf  front  was  about  one  hundred 
and  twenty  feet ;  that  the  said  firm  used 
about  one-third,  and  Howell  the  balance,  or 
about  two-thirds  of  said  wharf ;  that  at  the 
time  the  said  firm  moved  into  the  warehouse 
under  the  lease  to  them,  the  said  Howell 
had  shingles  upon  that  part  of  the  wharf 
in  front  of  his  said  lumber  yard,  and  some 
bricks  in  the  bin,  which   was  also   in  front 


wharf  occupied  by  Howell,  but  did  not  get 
an  interview  with  her;  that  in  consequence 
of  not  being  able  to  use  that  part  of  the 
wharf  in  front  of  Howell's  lumber  yard, 
Grandy  &  Sons  were  obliged  to  rent  another 
wharf,  and  now  have  two  cargoes  of  shingles 
stored  on  the  latter,  all  of  which  could  have 
been  stored  on  the  wharf  rented  to  them  by 
the  plaintiff,  if  they  could  have  used  the 
whole  of  it;  that  lumber  yards  generally 
require  the  use  of  a  wharf,  and  that  Howell 
sometimes  occupied  that  part  of  the  wharf 
in  front  of  his  lumber  yard,  so  that  a  person 
could  scarcely  walk  on  the  wharf.  The 
witness  then  exhibited  a  paper  stating  the 
rates  of  wharfage  charged  in  the  city,  which 
need  not  be  set  out  here ;  and  further  testi- 
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of  said  lnmt>er  yard,  some  of  which  bricks 
have  remained  there  till  the  present  time ; 
that  the  said  Howell  so  used  and  occupied 
that  part  of  the  said  wharf  in   front  of  the 

said  lumber  yard,  that  the  said  Grandy 
116     A  *8ons   could   not,    and  did  not,  use 

it  during  the  year  1868 ;  that  the  said 
bin  containing  bricks  occupied  fourteen  or 
fifteen  feet  of  the  wharf  in  front  of  said 
lumber  yard;  that  said  firm  demanded 
wharfage  of  Howell  in  April  1868,  which 
he  refused  to  pay,  and  claimed  the  right  to 
use  the  wharf  as  he  did,  under  his  lease 
from  the  plaintiff;  that  said  witness  then 
went  to  the  house  of  the  plaintiff,  to  see  her 
aboot  not  being  able  to  use  that  part  of  the 


fied  that  the  said  C.  W.  Grandy  &  Sons  oc- 
cupied, during  the  year  1867,  the  premises 
immediately  adjoining,  on  the  west,  those 
leased  from  the  plaintiff;  that  they  never 
made  any  complaint  to  the  plaintiff  of 
Howell's  use  of  the  wharf  until  after  the 
1st  of  April  1868 ;  and  that  they  had,  during 
the  whole  of  the  year  1868,  the  uninterrupted 
use  of  all  that  portion  of  the  wharf  lying 
west  of  the  lumber  yard  leased  to  Howell, 
as  shown  by  the  diagram. 

The  defendants  then  introduced  C.  H. 
Drummond  as  a  witness,  who  testified  that 
he  had  been  in  the  employment  of  C.  W. 
Grandy  A  Sons  for  the  last  two  years;  that 
they  were  never  in  possession,  of  that  part 
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of  the  wharf  in   front  of   Howell's   lumber 

yard,  which  was   occupied   by    lumber   and 

bricks  when  C.  W.    Grandy   &.   Sons  moved 

into  the  warehouse,  about  January  1st, 

117  1868 ;  *and  that  he  collected  wharfage 
four  times  prior  to  April  of  that  year, 

from  vessels  not  belonging*  to  or  employed 
by  Howell,  but  upon  that  portion  of  the 
wharf  claimed  by  him,  not  exceeding  $25 
in  amount. 

The  defendants  then  introduced  M.  Howell 
as  a  witness,  who  testified  that  he  was 
lessee  of  the  premises  mentioned  in  the  deed 
of  lease  from  the  plaintiff  to  him  as  afore- 
said ;  that  he  used  and  occupied  the  said 
premises  as  required  for  the  purpose  of 
carrying  on  his  lumber  business,  &c. ;  that 
he  used  the  whole  of  the  said  wharf  in  front 
of  his  lumber  yard  for  his  said  business,  in 
the  aggregate,  about  one  month;  that 
though  he  did  not  use  the  whole  of  said 
wharf,  in  the  aggregate,  more  than  one- 
twelfth  of  the  year,  he  had  parts  of  said 
wharf  in  front  of  said  lumber  yard  in  use 
all  the  time,  sometimes  using  one  part  and 
sometimes  another ;  that  the  purposes  of  his 
said  business  required  him  so  to  use  it,  and 
that  he  did  so  use  it,  as  to  make  it  imprac- 
ticable for  Grandy  &  Sons  to  use  it  in  their 
business  much  of  the  time ;  that  they  could 
have  occupied  parts  of  said  wharf  in  front 
of  said  lumber  yard,  when  not  used  by  him ; 
but  he  had  his  lumber,  shingles,  &c.,  so 
scattered  as  much  to  interfere  with  and 
prevent  its  use  by  Grandy  &  Sons  in  their 
business,  and  that  it  would  be  almost  use- 
less to  them ;  that  his  use  of  said  wharf  was 
a  necessity*  to  his  business;  that  he  could 
have  put  bricks  and  other  merchandise  in 
the  lumber  yard,  but  it  would  have  caused 
considerable  additional  expense ;  that  lum- 
ber could  not  be  removed  from  the  said 
wharf  as  fast  as  it  was  put  there ;  that  it 
could  not  be  moved  till  inspected ;  that  it 
often  took  two  or  three  days  to  get  it  in- 
spected, and  sometimes  several  days  more 
to  have  it  hauled  oflF  the  wharf;  that  he 
occupied  the  wharf  only  in  his  business ; 
that  when  he  was  receiving  heavy  articles 
to  be  reshipped  immediately,  he  could  not 
haul  them  away  without  much  inconven- 
ience ;  that  he  had  lumber,  &c. ,  landed  and 
kept  on  that  part  of  the  said  wharf  in 

118  front  *of  his  lumber  yard  during  the 
whole  of  the  year  1868,    sometimes  in 

large  and  sometimes  in  small  quantities ; 
that  a  paper,  which  was  exhibited  by  the 
witness,  and  is  part  of  the  record,  but  need 
not  be  set  out  here,  contained  a  statement 
of  all  the  lumber  and  bricks  landed  on  the 
said  wharf  for  the  witness,  which  would 
have  been  chargeable  with  wharfage,  if  he 
was  chargeable  therewith,  and  if  it  had 
remained  on  the  wharf  for  a  period  of 
twenty-four  hours;  the  wharfage  would 
have  been  about  $161,  at  the  usual  rates. 

The  said  witness  also  testified,  on  cross- 
examination,  that  he  had  abundant  room  in 
his  lumber  yard  for  all  the  merchandise  re- 
ceived by  him,  if  he  had  chosen  to  store  it 
there,  but  that  such  storage  in  the  yard 
would  have  been   expensive   and   inconven- 


ient to  him ;  and,  therefore,  he  considered 
the  use  of  the  wharf,  as  he  did  use  it.  nec- 
essary to  his  business ;  that  he,  Howell,  did 
not  know  that  the  defendiants  ever  suffered, 
in  any  respect,  by  his  occupation  of  the 
wharf,  and  that  they  could  have  occupied  it 
when  he  did  not ;  that  the  bin  referred  to  was 
put  up  by  Swaine,  the  tenant  of  the  ware- 
house for  the  year  1867,  prior  to  its  occupa- 
tion by  Grandy  &  Sons ;  and  that  the  distance 
across  the  wharf  from  the  lumber  yard  gate 
to  the  water  is  about  thirty  feet. 

The  plaintiff  then  introduced  H.  M.  Bow- 
den,  who  testified  that  C.  W.  Grandy  &  Sons 
took  possession  of  the  property  leased  to 
them  as  aforesaid  on  the  1st  day  of  January 
1868,  or  a  day  or  two  anterior  thereto,  as 
successors  of  the  said  Swaine,  at  which 
time  there  was  no  obstruction  or  storage  of 
merchandise  of  any  kind  upon  any  part  of 
the  wharf  in  question,  except  the  bin  re- 
ferred to,  constructed  of  plank,  about  twelve 
or  fourteen  feet  square,  containing  bricks, 
and  situated  at  the  extreme  eastern  end  of 
the  wharf,  as  shown  by  the  said  diagram; 
that  the  extreme  length  of  the  wharf  is  one 
hundred  and  thirty-one  feet,  that  portion 
of  it  in  front  of  the  warehouse  being 
119  sixty-one  feet,  and  that  in  front  *of 
the  lumber  yard  seventy  feet ;  that  the 
said  C.  W.  Grandy  &  Sons  never  made  any 
complaint,  or  gave  information  of  their  not 
having  been  put  in  possession' of  the  whole 
property  leased  to  them,  or  of  being  ob- 
structed in  the  use  of  any  part  of  it,  by 
Howell,  or  any  other  person,  until  sometime 
after  the  1st  of  April  1868 ;  and  that  they 
had  made  no  effort  either  to  collect  wharfag-e 
from  Howell,  or  to  dispossess  him  of  the 
right  of  storage  on  the  wharf,  as  claimed 
by  him. 

The  plaintiff  then  moved  the  court  to 
allow  her  to  introduce  testimony  to  prove — 

1st,  That  the  term  **use  of  the  wharf  in 
front  of  the  said  lumber  yard  for  the  pur- 
pose of  carrying  on  the  lumber  business," 
as  employed  in  her  lease  to  Howell,  was 
intended  and  understood  by  the  parties  to 
give  the  lessee  the  right  only  of  shipping* 
his  produce  from  the  wharf,  and  receiving* 
it  at  the  wharf,  and  not  the  right  of  storing* 
anything  thereon ;  and  that,  by  the  custom 
of  the  merchants  of  the  city,  such  is  the 
only  manner  in  which  wharves  thus  situated 
are  ever  used. 

2d,  That  the  last  clause  in  the  lease  to 
Grandy  &  Sons,  by  which  it  is  stipulated, 
that  if  the  tenant  of  the  lumber  yard,  or 
others,  should  allow  his  or  their  merchandise 
to  remain  on  the  wharf,  Grandy  A  Sons 
should  charge  the  usual  wharfage  on  such 
merchandise,  was  designed  and  understood 
by  both  parties  to  give  Grandy  &  Sons  the 
privilege  of  charging  such  wharfage,  as 
against  the  parties  thus  leaving  the  mer- 
chandise on  the  wharf,  and  of  looking  to 
them  only  therefor,  and  not  to  the  plaintiff ; 
and  that  such  privilege  was  agreed  upon  by 
the  parties  as  the  only  remedy  and  redress 
to  which  Grandy  A  Sons  were  to  be  entitled 
in  the  event  referred  to;  and 

3d,  What  were  the   precise   premises   un- 
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derstood  and  agreed  by  the  parties  to  be 
leased  bj  them  respectively,  both  under  the 
lease  to  Howell  and  the  lease  to  Grandy  & 
Sons? 

But  the  court  overruled  the  said 
120  motion,  and  refused  *to  hear  the  said 
evidence;  to  which  decision  of  the 
court  the  plaintiff  excepted.  And  the  court 
beings  of  opinion,  upon  all  the  evidence  in 
the  case,  that  Grandy  &  Sons  had  been 
evicted  by  the  plaintiff  from  a  part  of  the 
leased  premises,  rendered  judgment  for  the 
defendants;  to  which  also  the  plaintiff  ex- 
cepted. And  this  is  the  judgment  to  which 
the  supersedeas  was  awarded,  which  is  the 
case  we  now  have  to  dispose  of. 

The  following  principles  of  law  in  regard 
to  the  eviction  of  a  tenant  from  the  demised 
premises,  or  a  part  thereof,  are  laid  down 
in  Taylor's  L#andlord  and  Tenant,  {  378: 
'*The  quiet  enjoyment  of  the  premises, 
without  any  molestation  on  the  part  of  the 
landlord,  is  an  implied  condition,  on  which 
the  tenant  is  bound  to  pay  rent."  *^If, 
therefore,  the  tenant  be  at  any  time  deprived 
of  the  premises  by  the  landlord's  agency, 
the  obligation  to  pay  rent  ceases,  because 
his  obligation  has  force  only  from  the  con- 
sideration which  is  the  enjoyment  of  the 
premises.  From  this  principle  it  also  fol- 
lows, that  if  the  land  be  recovered  by  a 
third  person,  by  a  title  superior  to  that  of 
the  lessor,  the  tenant  is  discharged  from 
the  payment  of  rent,  after  eviction  by  such 
recovery.  If  part  only  of  the  land  is  recov- 
ered, such  an  eviction  is  a  discharge  of  so 
much  of  the  rent  as  is  in  proportion  to  the 
value  of  the  land  evicted.  But  if  the  lessor 
himself  wrongfully  deprives  the  tenant  of 
the  whole  or  any  part  of  the  premises,  the 
tenant  is  discharged  from  the  payment  of 
the  whole  rent  until  the  possession  is  re- 
stored. And  the  reason  why  there  should 
be  no  apportionment  of  the  rent  in  the 
latter  case  is,  that  it  is  done  by  the  wrong- 
ful act  of  the  landlord  himself,  and  no  man 
should  be  encouraged  to  disturb  a  tenant  in 
the  possession  of  that  which,  by  the  policy 
of  the  feudal  law,  he  ought  to  protect  and 
defend."  These  principles,  which  seem  to 
have  had  their  origin,  in  part  at  least,  in 
the  feudal  law,  are  well  settled,  not  only 
in  England,  but  in  many,  if  not  most,  of 
the  states  of  this  Union,  and  have 
121  certainly  *received  the  emphatic  sanc- 
tion of  this  court  in  Briggs  v.  Hall, 
4  Leigh,  484.  Without  making  inquiry, 
therefore,  into  the  reason  on  which  they  are 
founded,  or  as  to  the  justness  of  their  oper- 
ation, we  will  proceed  to  the  more  pertinent 
inquiry,  do  they  apply  to  this  case ;  and  if 
so,  to  what  extent?  Upon  the  result  of  that 
inquiry  depends  the  decision  of  the  case. 

It  is  not  pretended  that  the  lessees,  C.  W. 
Grandy  Sl  Sons,  did  not  possess,  use  and 
enjoy  the  warehouse  leased  to  them  during 
the  whole  year  1868,  for  which  it  was  leased ; 
nor  that  they  did  not  possess,  use  and  enjoy, 
during  the  same  period,  that  part  of  the 
wharf  which  was  opposite  the  warehouse, 
being  nearly  one-half  of  the  wharf;  nor 
that  they  did  not  possess,  use  and  enjoy,  to 


some  extent,  at  least  for  some  portion  of 
that  period,  that  portion  of  the  wharf  which 
was  opposite  the  lumber  yard  and  sheds 
adjoining  the  warehouse,  and  leased  to 
Murdock  Howell.  The  only  complaint  is, 
that  they  were  prevented,  by  the  use  made 
of  the  latter  portion  of  said  wharf  by 
Howell,  according  to  his  rights  under  the 
lease  to  him,  from  using  and  enjoying  that 
portion  of  the  wharf  as  fully  as  was  stipu- 
lated for  in  the  lease  to  them.  For  this 
alleged  disturbance  in  the  enjoyment  of 
their  rights,  they  claim  to  be  discharged 
from  all  liability  for  any  rent,  and  the  court 
below  sustained  their  claim,  and  rendered 
judgment  for  the  defendants.  Is  that  judg- 
ment right  or  wrong? 

Whether  it  be  so  or  not,  depends  upon : 
Firstly,  Whether  that  part  of  the  wharf  in 
front  of  the  lumber  yard  was  a  part  of  the 
premises  demised  to  C.  W.  Grandy  &  Sons, 
at  least  to  the  extent  to  which  it  was  claimed 
by  them ;  and  if  so.  Secondly,  Whether  they 
were  evicted  of  that  part  by  the  plaintiff, 
or  through  her  agency,  or  were  so  disturbed, 
by  the  same  means,  in  their  enjoyment  of 
the  said  part,  as  to  be  entitled  to  be  dis- 
charged from  the  payment  of  any  rent. 

Before  entering  upon  the  considera- 
122  tion  of  these  two  ^inquiries,  it  may 
be  proper  to  make  one  or  two  prelim- 
inary remarks.  It  appears  from  the  record 
that  the  plaintiff  or  her  agent,  Henry  M. 
Bowden,  in  making  the  lease  to  C.  W. 
Grandy  &  Sons  was  guilty  of  no  fraud, 
misrepresentation,  nor  concealment,  but 
acted  in  perfectly  good  faith.  It  is  true  the 
witness  Grandy,  one  of  the  firm  of  C.  W. 
Grandy  &  Sons,  says,  ^^they  did  not  know 
of  the  provisions  of  the  plaintiff's  lease  to 
M.  Howell;"  but  certainly  they  might  have 
known  of  them  if  they  had  chosen  to  make 
inquiry ;  and  the  presumption  is,  they  would 
have  made  inquiry  if  they  had  desired  to 
know  anything  more  than  they  did  on  that 
subject.  They  might  have  made  inquiry 
of  the  plaintiff  or  her  agent,  who  would, 
undoubtedly,  have  shown  them  the  lease,  or 
a  duplicate  of  it,  or  fully  informed  them  of 
its  contents.  Or  they  might  have  made 
inquiry  of  Howell,  and  gotten  from  him  the 
same  information.  These  sources  of  full 
and  accurate  information  were  just  at  hand ; 
and  yet  it  is  not  pretended  that  Grandy  & 
Sons  resorted  to  either  of  them,  or  made 
any  inquiry  on  the  subject,  of  any  person. 
They  chose  to  remain  satisfied  with  the  in- 
formation which  their  lease  gave,  and 
which    they    already    otherwise    possessed. 

They  had,  it  seems,  the  preceding  year, 
occupied  a  warehouse  adjoining  the  ware- 
house leased  to  them  by  the  plaintiff  for  the 
year  1868;  and  during  that  same  preceding 
year,  Howell  had  occupied  the  lumber  yard 
under  his  lease  from  the  plaintiff,  and  used 
that  part  of  the  wharf  opposite  the  lumber 
yard,  in  the  same  way  in  which  he  contin- 
ued to  use  it  during  the  year  1868.  Grandy 
&  Sons  must  have  seen  and  known  how  he 
was  using  the  wharf  when  they  took  their 
lease,  which  recognized  his  right  to  use  it 
to  some  extent ;  and  yet   they  asked  for  no 
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further  information,  which  could,  as  we 
have  seen,  have  been  so  readily  obtained; 
but  accepted  their  lease,  entered  into  pos- 
session of  the  warehouse,  and  that  part  of 
the  wharf  opposite  thereto,  and  enjoyed 
the    same    without    interruption    for 

123  *three-quarters    of    a    year,    without 
paying  any   rent   therefor;  and  when 

rent  is  claimed  of  them  by  the  plaintiff, 
they  get  rid  of  the  claim  altogether,  (so  far 
as  the  judgment  of  the  court  below  can  rid 
them  of  it, )  upon  the  alleged  ground  that 
they  were  not  permitted,  by  reason  of  the 
lease  to  Howell,  to  use  and  enjoy  that  por- 
tion of  the  wharf  opposite  the  lumber  yard 
leased  to  him,  as  fully  as  they  were  entitled 
to  do  according  to  the  terms  of  the  lease  to 
them. 

We  will  now  proceed  to  consider  the  two 
inquiries  aforesaid;  and  First,  Whether 
that  part  of  the  wharf  in  front  of  the  lum- 
ber yard  was  a  part  of  the  premises  demised 
to  C.  W.  Grandy  &  Sons,  at  least  to  the 
extent  to  which  it  was  claimed  by  them? 

By  reference  to  the  lease  to  them,  it  will 
be  seen,  that  the  first  part  of  it  is  a  perfect 
lease  of  **the  warehouse  situated  on  Tunis' 
wharf,"  Ac,  ** together  with  the  appurte- 
nances thereto  belonging ;  to  have  and  to 
hold  the  said  warehouse  and  appurtenances 
thereto  for  the  year  1868,"  for  the  sum  of 
$1,525,  payable  in  quarterly  instalments, 
Ac.  Now,  certainly,  neither  the  wharf  nor 
any  part  of  it,  nor  any  interest  in  it,  is 
embraced  in  that  part  of  the  lease,  unless  it 
be  embraced  in  the  word  ** appurtenances;" 
and  we  do  not  think  it  is  so  embraced.  The 
^*  warehouse"  demised  is  described  as  being 
'*on  Tunis'  wharf,"  which  seems  to  exclude 
the  idea  that  Tunis'  wharf  itself  was  con- 
sidered as  a  part  of  the  subject  conveyed. 
**The  appurtenances"  referred  to  are  ex- 
pressly described  as  appurtenances  to  the 
warehouse ;  and  we  cannot  suppose  that  the 
word  was  intended  to  embrace  so  substantial 
a  subject  as  the  wharf,  which  the  witness 
Grandy  says  was  worth  much  more,  even 
in  the  way  of  tolls,  over  and  above  the  use 
of  it  by  Grandy  &  Sons  in  their  own  busi- 
ness, than  all  the  other  property  together, 
but  this  construction  is  rendered  perfectly 
certain  when  we  look  to  the  latter  clause  of 
the  lease,  which  refers  expressly  to  the 

124  wharf,  and  defines  *the  interest  which 
the  lessees  were  to  have  therein.  Af- 
ter concluding  the  granting  part,  the  lease 
proceeds,  in  a  separate  and  distinct  clause, 
to  set  out  the  understanding  of  the  parties 
as  to  what  the  lease  does  and  does  not  in- 
clude, and  to  state  the  interest  the  lessees 
are  to  have  in  the  wharf.  Thus:  **It  is 
farther  agreed  and  understood  between  the 
parties  to  this  indenture,  that  the  property 
herein  rented  does  not  include  the  lumber 
yard  or  the  brick  office,  but  only  includes 
the  warehouse  and  old  wood  shed,  now 
standing  in  rear  of  the  warehouse,  on  a  line 
with  the  street,  and  which  the  said  C.  W. 
Grandy  &  Sons  wish  to  use  as  a  stable,  or 
whatever  else  they  maj*^  see  fit."  Then 
comes,  in  the  same  clause,  what  relates  to 
the  wharf,    in    these   words :  ^  ^The   said  C. 


W.  Grandy  &  Sons  are  to  have  the  entire 
privilege  and  control  of  the  entire  wharf  to 
said  warehouse  and  lumber  yard,  which 
wharf  runs  from  lumber  yard  now  occupied 
by  Santos  &  Brother  to  warehouse  now  oc- 
cupied by  C.  W.  Grandy  &  Sons,  except  that 
the  party  or  parties  who  may  occupy  lum- 
ber yard  and  sheds  shall  have  permission 
to  use  the  wharf  in  front  of  lumber  yard  in 
carrying  on  their  business,  in  landing  and 
loading  with  lumber,  Ac, ;  but  on  no  ac- 
count shall  the  party  or  parties  occupying 
lumber  yard  and  sheds  be  allowed  to  let 
anything  whatever  remain  on  the  wharf; 
but  it  is  to  be  taken  away  as  soon  as  put 
upon  it,  otherwise  C.  W.  Grandy  &  Sons 
will  charge  the  usual  wharfage  on  all  such 
merchan£se,  lumber,  &c." 

It  is  argued,  with  great  ingenuity,  by  the 
learned  counsel  for  the  defendants,  that 
* 'although  the  usual  words  of  a  demise  are, 
Memise,  lease,  and  to  farm-let,'  yet  any 
other  words  which  are  sufficient  to  explain 
the  intent  of  the  parties,  that  the  one  shall 
divest  himself  of  the  possession,  and  the 
other  come  into  it  for  a  determinate  time^ 
whether  such  words  run  in  the  form  of  a 
license,  covenant,  or  Agreement,  are  of 
themselves  sufficient,  and  will,  in  con- 
struction of  law,  amount  to  a  lease 
125  *for  years  as  effectually  as  if  the  more 
proper  and  pertinent  words  had  been 
used  for  the  purpose."  ** Therefore  the 
words  'the  said  C.  W.  Grandy  &  Sons  are 
to  have  the  entire  [privilege  and  control  of 
the  entire]  wharf,*  may  very  properly  be 
held  to  be  just  as  effectual  as  if  they  were 
'demise,  lease,  and  to  farm-let  to  the  aaid 
C.  W.  Grandy  &  Sons  the  said  wharf.'  " 
Now,  undoubtedly,  if  the  words  used  suffi- 
ciently express  the  meaning  of  the  parties, 
effect  will  be  given  to  their  intention  just 
as  much  as  if  it  were  ever  so  technically- 
expressed;  and  if  there  had  been  no  lease 
of  the  warehouse  and  appurtenances,  but  a 
mere  lease  of  the  wharf,  the  intention 
would  no  doubt  have  been  sufficiently  ex- 
pressed by  the  words,  "are  to  have  the  en- 
tire privilege  and  control  of  the  entire 
wharf,"  &c.  But  there  being  a  distinct 
and  separate  lease  of  the  warehouse  and 
appurtenances  by  formal  words  in  the  first 
part  of  the  indenture,  the  fair  presumption 
is,  that  if  the  wharf  had  been  intended  to 
be  a  part  of  the  demised  premises,  it  would 
have  been  expressly  embraced  in  the  first 
part  in  connection  with  the  warehouse.  In- 
stead of  that,  we  find  it  embraced  in  a  sep- 
arate and  subsequent  part  of  the  indenture, 
and  expressed  in  language  more  appropriate 
to  a  case  of  privilege,  license,  or  covenant, 
than  to  a  demise.  It  is  reasonable  to  pre- 
sume, therefore,  that  as  tg  the  wharf  it  ifvas 
intended  by  the  parties  to  be  made  a  subject 
of  covenant,  and  not  of  demise.  No  doubt, 
if  Howell  had  had  no  interest  in  the  wharf, 
or  any  part  of  it,  it  would  have  been  made 
a  subject  of  express  demise  to  Grandy  &. 
Sons.  But  as  he  had  an  interest  in  part  of 
it,  and  the  whole  wharf  could  not  be  put  in 
the  exclusive  possession  of  Grandy  A  Sons, 
it  was  deemed  best  to  make  it  a  subject  of 
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coTenant  only  in  the  lease   to  them.     Even 
if  there  was  a  demise  to   them   of  that  part 
of  the  wharf   which    was  in   front   of  the 
warehouse,    there    was    none    of   that  part 
which  was  in  front  of   the   lumber  yard  in 
which   Howell   had  an  interest  under 
126     the  lease  to  him ;  and  certainly  *there 
was  none    in   regard  to  that  interest, 
whatever  it   mig'ht    be.     In   reg3.rd  to  that 
interest,  the   plain   intention  of  the  parties 
was  to  make   it   a    subject,    not   of  demise, 
but  of  covenant    only,    if  anything.     The 
intention  was  that   Grandy   A   Sons  should 
*'have  the   entire    privilege   and  control  of 
the  entire  wharf,"  subject  only  to  Howell's 
interest  therein  under  the  lease  to  him,  but 
should  in  no  degree   encroach  upon  that  in- 
terest.   The  lessor  construed   that  interest 
to  be  merely  the  right  to  use   the   wharf  in 
front  of  the  lumber  yard  in  carrying  on  his 
business  in  landing  and  loading  with  lum- 
ber, and  not  to  let   anything*  whatever  re- 
main on   the   wharf  as  a  place  of  storage. 
But  she  did  not  mean  even  to  covenant  with 
Grandy  A  Sons  that   Howell  should  not  use 
the  wharf  as  a  place   of  storage.     All   she 
meant  to  do   in    that  regard  was,    to  place 
Grandy  A  Sons  in  her  shoes,  and  to  give  the 
right,  which  she  would  or  might  have  had 
bat  for  the   lease   to  them,   to  charge  the 
osnal  wharfage   on   all    such   merchandise, 
inmt)er,  Ac. ,  as  might  be  allowed  by  Howell, 
or  his  assigns,  to  remain   on  the   wharf  as 
a  place  of  storage.     This  is   the  plain  im- 
port of  the    words  used:  *'On   no  account 
shall  the  party  or  parties  occupying  lumber 
yard  and  sheds  be  allowed  to  let  anything 
whatever  remain  on  the   wharf,  but  it  is  to 
be  taken  away  as  soon  as  put  upon  it,  other- 
wise"— not  that   the  lessor  will  pay  to  the 
lessees  all  damages  arising  therefrom,  but 
that— •'€.  W.  Grandy  A   Sons   will   charge 
the  usual  wharfage  on  all  such  merchandise, 
lumber,  Ac."    Now,  this  looks  much  jjiore 
like  a  covenant  by  Grandy  A  Sons  with  Mrs. 
Tunis,  that   they   would   charge   the  usual 
wharfage  in  all  such  cases,  than  a  covenant 
by  her  with  them  that  she  would  pay  dam- 
ages as  aforesaid.     It  was  no  doubt  to  her 
interest  that  the  wharf  should  not  oe  made  a 
pUice  of  storage,  but  should  be  used  only  as 
a  wharf ;  and  therefore,  having  transferred 
her  control   over   the   subject   for  a  year  to 
Grandy  A  Sons,    she   stipulated   with  them 
that  they  would  charge  the  usual  wharf- 
127    age  on  all  such  merchandise,  ^lumber, 
&c.,  as  might  be  permitted  to  remain 
on  the  wharf  as  aforesaid.     But  even  if  she 
intended  to  covenant  with   them   that   such 
things  should  not  be    permitted   to  remain 
on  the  wharf  that  would   not  of  itself  make 
the  wharf  a  part  of  the  demised  premises. 
But  suppose  we  consider  the  latter  clause 
of  the   indenture    as  part   of  the  demise  to 
Grandy   A    Sons,    and   the   interest   in  the 
wharf  thereby  intended  to  be  vested  in  them 
as  part  of  the   demised   premises,    is   there 
anything  in  that  demise   inconsistent   with 
the  lease  to  Howell?    Is  any  part  of  the  in- 
terest previously  leased  to  Howell  embraced 
in  the  demise  to  Grandy  A  Sons?    We  have 
pot  in  italics  the  words  in  the  lease  to  them 


which  express  the  exception  of  the  interest 
of  Howell  in  the  wharf.  Those  words  are, 
'^except  that  the  party  or  parties  who  may 
occupy  lumber  yard  and  sheds  shall  have 
permission  to  use  the  wharf  in  front  of 
lumber  yard  in  carrying  on  their  business, 
in  landing  and  loading  with  lumber,  &c." 
That  is  all.  Now  let  us  look  to  the  lease 
to  Howell,  and  see  what  interest  it  gives  to 
him  in  the  wharf,  and  in  what  words  such 
interest  is  described.  It  leases  to  him  the 
lumber  yard,  ** together  with  the  use  of  the 
wharf  in  front  of  the  said  lumber  yard,  for 
the  purposes  required  for  his  carrying  on 
the  lumber  business,  &c."  Here  we  have 
almost  the  same  language  in  the  two  leases 
in  reference  to  the  interest  of  Howell  in  the 
wharf.  There  is  no  substantial  difference 
between  them  in  this  respect.  But  to  make 
the  matter  certain,  the  lease  to  Howell,  after 
describing  the  interest  he  was  to  have  in 
the  wha^,  proceeds  thus:  '^But  the  said 
Murdoch  Howell  is  not  to  have  the  privilege 
of  collecting  wharfage,  either  on  vessels  or 
goods  landing  or  shipping  for  other  par- 
ties;" thus  showing  that  Howell  was  only 
to  use  the  wharf  in  front  of  the  lumber 
yard  in  carrying  on  his  business  in  landing 
and  loading  with  lumber,  &c.,  and  that  for 
all  other  purposes  the  wharf  was  to  belong 
to,  and  be  used  by,  the  lessor  and 
128  her  assigns,  who  might  ^charge  the 
usual  wharfage  to  all  other  persons 
and  for  all  other  purposes.  It  was  not  in- 
tended that  Howell  should  use  the  wharf  as 
a  place  of  storage,  which  would  prevent  its 
being  used  by  the  lessor  or  her  assigns  as 
aforesaid,  or  impair  such  ripi'ht  of  user. 
There  was  no  necessity'  fbr  its  being  so 
used  by  Howell.  He  had  a  lumber  yard  in 
thirty  feet  of  the  water, »  more  than  capa- 
cious enough  for  the  storage  of  all  his  lum- 
ber, Ac.  It  could  not  have  been  very 
inconvenient  to  have  stored  his  lumber  in 
that  yard  instead  of  on  the  wharf.  Of 
course  it  was  more  convenient,  and  less 
expensive,  to  let  it  remain,  occasionally, 
on  the  wharf;  but  that  would  have  been  a 
perversion  of  the  wharf  from  the  peculiar 
purposes  for  which  it  was  designed,  and  a 
violation  of  the  rights  expressly  reserved 
to  the  lessor  in  the  lease. 

If,  under  peculiar  circumstances,  it  should 
be  desired  by  Howell  at  any  time  to  store 
lumber  on  the  wharf  for  a  short  period,  he 
could  do  so  by  paying  wharfage  on  that  ac- 
count. If  ^4n  carrying  on  his  business,  in 
landing  and  loading  with  lumber,  Ac,"  it 
was  necessary  for  him  to  use  the  wharf  as 
he  did,  according  to  his  own  testimony,  if 
not  that  of  Grandy  also,  then,  the  lease  to 
Grandy  A  Sons  reserved  to  him  the  right  to 
do  so,  and  they  had  full  notice  of  his  right, 
and  saw  how  he  was  using  the  wharf  when 
they  received  their  lease. 

Now,  whatever  may  have  been  the  rights 
of  the  lessor,  and  the  rights  and  obligations 
of  the  lessee  in  the  lease  to  Howell  in  this 
respect,  it  was  intended  in  the  lease  to 
Grandy  A  Sons  to  place  them  in  the  shoes 
of  the  lessor  in  regard  to  the  wharf.  We 
may,  therefore,  fairly  conclude  that  the  in- 


57 


22  GRATT. 


Virginia  Rbports,  Annotatkd. 


129,  130,  131 


terest  to  which  Howell  was  entitled  in  the 
wharf,  whatever  it  may  have  been,  was 
not,  in  whole  or  in  part,  included  in  or  in- 
terfered with  by  the  lease  to  Grandy  &  Sons, 
and  that  the  first  inquiry  we  have  just  been 
considering^,  ** whether  that  part  of  the 
wharf  in  front  of  the  lumber  yard  was  a 
part  of  the  premises  demised  to  them,  at 
least  to  the   extent   to   which    it   was 

129  ^claimed  by  them,"  must  be  answered 
in  the  negative ;  and  if  so,  that  is  an 

end  of  the  case.  But  suppose  it  ougcht  to 
be  answered  in  the  affirmative ;  then  let  us 
inquire, 

Secondly,  Whether  they  were  evicted  of 
that  part  of  the  wharf  by  the  plaintiff,  or 
through  her  agency,  or  were  so  disturbed, 
by  the  same  means,  in  their  enjoyment  of 
the  said  part  as  to  be  entitled  to  be  dis- 
charged from  the  payment  of  any^  rent? 

Certainly,  if  the  plaintiff  intended,  at 
most,  to  make  a  covenant  only  with  Grandy 
&  Sons,  in  regard  to  the  extent  to  which 
the  wharf  might  be  used  by  Howell,  then, 
a  breach  of  that  covenant,  supposing  it  to 
have  been  broken,  would  not  amount  to  an 
eviction,  as  is  shown  by  the  case  of  Ethe- 
ridge  v.  Osborn,  12  Wend.  R.  529,  cited  by 
the  counsel  for  the  plaintiff.  In  that  case 
it  was  held  by  the  Supreme  Court  of  New 
York,  Savage,  Chief  Justice,  delivering  the 
opinion  of  the  court,  that  the  failure  of  a 
lessor  to  perform  certain  covenants  con- 
tained in  the  lease,  which  if  performed 
would  render  the  demised  premises  more 
valuable,  is  no  bar  to  the  lessor's  claim  for 
rent ;  the  remedy  for  the  lessee  is,  by  action 
to  recover  damages  for  the  breach  of  the 
covenants. 

But  whatever  may  have  been  the  interest 
in  the  wharf  vested  by  the  lease  in  Grandy 
&  Sons,  were  they  evicted  of  that  interest, 
or  any  part  of  it,  during  the  term  by  the 
plaintiff,  or  through  her  agency?  There 
must  be  an  eviction  in  such  a  case  to  dis- 
charge the  tenant  from  his  liability  for  the 
payment  of  rent.  But  what  is  an  eviction, 
within  the  meaning  of  the  principle,  is  a 
question  which  has  been  the  subject  of  much 
contrariety  of  opinion  and  decision.  For- 
merly, it  was  considered  that  there  must  be  a 
disseisin,  or  tortious  entry,  to  constitute  an 
eviction  in  such  a  case.  Gilbert  on  Rents, 
p.  178.  Sergeant  Williams  says,  that  to 
occasion  a  suspension  of  the  rent,  the  plea 
must  state  an  eviction  or  expulsion  of  the 
lessee  by  the  lessor,  and  a  keeping  him 

130  *out  of  possession  until  after  the  rent 
became  due;  otherwise  it  will  be  bad. 

Salmon  v.  Smith,  1  Wms.  Saund.  204,  and 
note  (2).  In  Pendleton  v.  Dyett,  4  Cow. 
R.  581,  it  was  held  by  the  Supreme  Court 
of  New  York,  Sutherland^  judge,  delivering 
the  opinion  of  the  court,  that  to  sustain  a 
plea  of  eviction  in  bar  of  an  action  for  rent, 
the  tenant  must  show  an  actual  expulsion 
before,  and  that  it  continued  till  after,  the 
rent  was  due.  In  later  times,  a  tortious 
entry,  or  actual  expulsion,  has  not  been 
considered  necessary  to  constitute  an  evic- 
tion. In  Upton  V.  Townsend  and  Upton  v. 
Greenlees,    17   C.   B.  30,   84  Eng.  C.  L.  R., 


cited  by  the  counsel  for  the  defendants    in 
error,  the  court   had  great  difficulty  in  de- 
termining what  an  eviction  is,  in  the  mean- 
ing  of   the   rule.     But   the  court  held  that 
alterations   made   with   the   consent  of  the 
lessor  on  the  subject  matter  of  the  demise, 
so  as  materially  to  change  the  character  of 
the  premises,    amounted    to  an  eviction,  in 
the    meaning    of    the    rule.     Jervis,    Chief 
Justice,  said:  *'It  is  extremely   difficult    at 
the  present  day  to  define  with  technical  ac- 
curacy what  is   an   eviction.     Latterly,  the 
word  has  been    used   to  denote  that  which 
formerly   it   was   intended   to   express.     In 
the  language  of  pleading,  the  party  evicted 
was  said  to  be   expelled,    amoved,    and  put 
out.     The  word  eviction — from  evincere,  to 
evict,  to  dispossess  by   a  judicial  course — 
was  formerly  used   to  denote  an  expulsion 
by  the   assertion   of  a  title  paramount,  and 
by  process  of  law.     But  that  sort  of  eviction 
is  not  necessary  to  constitute  a  suspension 
of  the   rent ;  because  it  is  now  well  settled, 
that  if  the   tenant   loses  the  benefit  of  the 
enjoyment   of    any   portion   of  the  demised 
premises   by    the  act   of  the   landlord,  the 
rent  is  thereby  suspended.     The  term  *evic- 
tion'  is  now  popularly  applied  to  every  class 
of  expulsion  or  amotion.     Getting   rid  thus 
of  the  old  notion  of  eviction,  I  think  it  may 
now   be   taken   to   mean   this:  not   a   mere 
trespass  and  nothing  more,  but  some- 
131      thing  of  a  grave  and  permanent  *char- 
acter  done   by   the  landlord,  with  the 
intention    of   depriving    the    tenant  of  the 
enjoyment  of  the  demised  premises."     This 
case  was  decided  in  1855.     In  Dyett  v.  Pen- 
dleton, 8  Cow.  R.  727,    it    was   held   by  the 
Court  of  Errors  of  New  York,  reversing  the 
decision  of  the  Supreme  court  of  that  State 
in    Pendleton    v.    Dyett,    cited   supra,  that 
where    the    lessor  was  guilty  of  habitually 
bringing  lewd  women  under   the  same  roof 
with  the   demised    premises,    though  in  an 
apartment  not  demised,  by  which  nocturnal 
noise   and   disturbance   were  made,  and  in 
consequence  the  lessee  quitted  the  premises, 
and  remained  away   with   his    family ;  this 
was  evidence  to  go  to  the  jury,  under  a  plea 
of  eviction  by  the  landlord,    in  answer  to  a 
declaration  for  the   rent;  and  that  the  jury 
might,  upon   such    evidence,    find   the  plea 
true ;  and  the  lessor  would  thereby  be  barred 
of  his  rent,  the   same    as    on   an   actual   or 
physical  entry  and  expulsion  of  the  tenant, 
and  that  the  usual  plea  in  bar,  of  entry  and 
eviction,  would  be  sustained   by   such    evi- 
dence.    This  case  seems  to  have  carried  the 
law  of  constructive    eviction    to   its  utmost 
verge. 

It  is  well  settled  that  a  mere  trespass, 
however  aggravated,  does  not  amount  to 
an  eviction.  And  where  a  part  of  the 
demised  premises  is  recovered  by  a  person 
claiming  under  a  prior  lease  from  the  land- 
lord, it  seems  that  the  eviction  in  such  case 
is  by  title  paramount,  so  as  to  be  ground 
for  an  apportionment  of  the  rent,  and  not 
for  its  entire  forfeiture.  Neale  v.  Macken- 
zie, 2  Cromp.  Mees.  A  Ros.  Exch.  R.  p.  84. 

The  judgment  in  that  case,  to  be  sure, 
was  reversed   by   the    Court  of  Exchequer 
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Chamber,  1  Mees.  &  Welsh,  746.  But  that 
court  did  not  differ  from  the  Court  of  Ex- 
chequer in  the  same  case,  upon  the  question, 
whether  an  eviction  in  such  a  case  would 
be  an  eviction  by  title  paramount,  but  re- 
versed the  judg^ment  of  the  latter  court  upon 
the  gr^ound  that  the  lessor,  at  the  time  of 
the   execution    of    the    second    lease,    was 

not   in    possession   of   a   part   of  the 
132     ^demised  premises  which  was  included 

in  the  prior  lease ;  and,  therefore,  the 
latter  demise  was  wholly  void  as  to  such 
part,  and  the  rent  was  not  apportion  able, 
and  the  lessor  was  not  entitled  to  distrain 
for  the  whole  rent,  or  any  part  of  it.  When 
it  was  argued  in  the  Court  of  Exchequer 
Chamber  that  the  lessee  is  evicted  in  the 
meaning  of  the  rule,  whenever,  by  any  act 
of  the  lessor,  he  is  deprived  of  his  title  to 
the  land,  Lord  Denman,  Chief  Justice,  in- 
quired: **How  can  he  be  evicted  from  that 
which  he  never  had?  He  must  be  evicted 
from  his  possession."  The  case  of  Law- 
rence V.  French,  25  Wend.  R.  443,  cited  and 
relied  on  by  the  counsel  of  the  defendants, 
may  be  sustained  on  the  same  ground  on 
which  the  case  of  Neale  v.  Mackenzie  was 
decided  by  the  Court  of  Exchequer  Cham- 
ber. In  the  former  case,  as  in  the  latter, 
the  tenant  was  prevented  from  obtaining 
the  whole  of  the  premises  by  a  person  hold- 
ing a  part  under  a  prior  lease  executed  by 
the  landlord ;  and  it  was  held  that  the  land- 
lord had  no  right  to  distrain  for  a  propor- 
tionate part  of  the  rent  reserved;  though 
the  court  thought  that  the  worth  of  the 
premises  actually  enjoyed  by  the  tenant 
could  be  recovered  in  an  action  for  use  and 
occupation.  This  distinction,  then,  seems 
to  exist  in  cases  in  which  the  lessor  has 
made  a  prior  lease  of  part  of  the  demised 
premises;  where  the  latter  lessee  does  not 
receive  possession  of  such  part  of  the 
premises,  because  of  the  adversary  posses- 
sion thereof  by  the  former  lessee,  then  the 
second  lease,  as  to  such  part,  is  void,  and 
the  lessor  cannot  distrain  for  a  proportion 
of  the  rent,  though  he  may  recover  the  fair 
value  of  the  balance  of  the  premises,  in  an 
action  for  use  and  occupation.  But  where 
the  second  lessee  receives  possession  under 
the  lease  to  him  of  the  whole  demised  prem- 
ises, and  a  part  thereof  is  afterwards  re- 
covered of  him  by  the  first  lessee,  or  his 
assigns,  it  will  be  considered  as  recovered 
under  title  paramount,  and  the  rent  will  be 
apportioned,    and    the  portion  due   for  the 

balance    of   the    premises   remaining 
133     *in  the  occupancy  of  the  second  lessee 

may  be  distrained  for. 
If  the  case  now  under  consideration  were 
one  of  the  cases  above  mentioned,  it  would 
fall  under  the  second  of  the  said  two  cate- 
gories; as  Grandy  &  Sons  received  posses- 
sion of  the  whole  wharf  under  the  lease  to 
them,  subject  to  the  exception  made  in  that 
lease,  of  the  right  of  Howell  to  use  that 
part  of  the  wharf  in  front  of  the  lumber 
yard,  in  carrying  on  his  business  in  landing 
and  loading  with  lumber,  &c.  So  that  if 
Grandy  &  Sons  abandoned  the  use  of  that 
part  of  the  wharf  after  the  1st  of  April  1868, 


in  consequence  of  the  use  of  it  by  Howell 
under  the  lease  to  him,  and  such  abandon- 
ment can  be  considered  as  equivalent  to  an 
eviction,  then  it  was  an  eviction  by  title 
paramount,  and  the  rent  was  apportionable. 
But  such  an  abandonment  cannot  amount 
to  an  eviction,  whatever  may  have  been  the 
extent  of  Howell's  right  to  the  use  of  the 
wharf  under  the  lease  to  him,  and  however 
that  right  may  have  conflicted  with  the 
right  of  Grandy  &  Sons  to  the  use  of  the 
wharf  under  the  lease  to  them.  We  have 
been  referred  to  no  case,  and  we  have  found 
none,  which  affords  the  slightest  warrant 
for  saying  that  such  a  state  of  facts  would 
amount  to  an  eviction.  The  terms  of  the 
lease  to  Grandy  &  Sons  plainly  show  that  it 
was  not  intended  to  confer  on  them  the  right 
to  abandon  at  pleasure  the  use  of  that  part 
of  the  wharf  in  which  Howell  had  an  inter- 
est, and  thus  get  rid  of  the  payment  of  the 
whole  rent  of  the  entire  property.  Whatever 
their  right  and  remedies  may  have  been, 
they  certainly  were  not  authorized  by  law 
to  perpetrate  so  great  an  injustice.  By  the 
express  terms  of  the  two  leases,  Howell  and 
Grandy  &  Sons  were  each  to  have  the  right 
to  use  the  wharf  in  front  of  the  lumber  yard, 
Howell  to  a  limited,  though  indefinite  ex- 
tent, and  Grandy  A  Sons  to  the  entire  use 
of   it,  subject    to    Howell's   right.     In  this 

state  of  things  it  was  to  be  expected 
134      that  *there    might    be    some    conflict 

between  them ;  and  such  conflict  was 
accordingly  provided  for  in  the  lease  to 
Grandy  &  Sons,  who  were  to  look  to  Howell 
for  compensation  if  he  transcended  his 
rights  and  encroached  on  theirs.  Grandy 
&  Sons  have  no  pretext  even  for  an  appor- 
tionment of  the  rent  for  the  first  quarter. 
Until  April,  at  least,  they  had  possession 
of  the  wharf,  received  wharfage,  and  made 
no  complaint  of  any  interference  with  their 
rights.  Upon  every  principle,  therefore, 
they  were  bound  for  the  rent  of  that  quarter. 
If  what  occurred  afterwards  amounted  to  a 
constructive  eviction  of  their  interest  in  the 
wharf  in  front  of  the  lumber  yard,  it  was 
cause  only  for  an  apportionment  of  the  rent 
for  the  residue  of  the  term,  and  not  for  its 
total  forfeiture.  But  even  if  they  had  a 
right,  at  their  election,  to  make  the  alleged 
interference  with  their  rights  by  Howell  a 
cause  for  withdrawing  from  the  use  of  that 
part  of  the  wharf,  and  thus  to  produce  a 
constructive  eviction  of  it,  surely  they  ought 
to  have  given  very  distinct  notice  of  their 
intention  to  do  so  to  the  plaintiff,  and 
released  to  her  their  interest  in  that  part  of 
the  wharf,  in  order  that  she  might  indem- 
nify herself  by  restricting  Howell  to  his 
rights,  and  by  making  the  best  use  she 
could  of  the  wharf,  subject  to  those  rights. 
Instead  of  that,  they  made  no  demand  of 
Howell  for  wharfage  until  sometime  in 
April  1868 ;  and  when  he  refused  to  pay  the 
demand,  they  took  no  legal  step  to  compel 
him  to  do  so,  but  went  to  the  house  of  the 
plaintiff  to  see  her  on  the  subject,  but  did 
not  get  an  interview  with  her.  It  does  not 
appear  that  they  ever  after  obtained  or 
sought  an  interview   with   her,  or  gave  her 
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notice,  in  any  way,  of  their  intention  to 
abandon  altogether  the  use  of  that  part  of 
the  wharf,  and  claim  an  apportionment  of 
the  rent  on  account  thereof,  much  less  an 
entire  forfeiture  of  the  whole  rent.  Under 
these  circumstances,  it  surely  cannot  be 
said  that  there  was  any  eviction,   actual  or 

constructive. 
135  *In  every  view   of  the  case,   there- 

fore, and  without  considering  the 
question  raised  by  the  second  bill  of  ex- 
ceptions, we  are  of  opinion  that  the  judg- 
ment of  the  court  below  is  erroneous,  and 
are  for  reversing  it,  and  rendering  judgment 
in  favor  of  the  plaintiff. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  judgment  is  erroneous.  Therefore, 
it  is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  plaintiff  recover 
against  the  defendants  her  costs  by  her 
expended  in  the  prosecution  of  her  writ  of 
supersedeas  aforesaid  here.  And  this  court 
proceeding  to  give  such  judgment  as  the 
said  court  of  the  corporation  of  the  city  of 
Norfolk  ought  to  have  given,  it  is  further 
considered  that  the  plaintiff  recover  against 
the  defendant  two  thousand  three  hundred 
and  sixty-three  dollars  and  eighteen  cents, 
the  penalty  of  the  said  bond,  and  her  costs 
by  her  in  the  said  court  of  the  corporation 
aforesaid  expended.  But  this  judgment  is 
to  be  discharged  by  the  payment  of  one 
thousand  one  hundred  and  eighty-one  dol- 
lars and  fifty-nine  cents,  with  interest 
thereon,  to  be  computed  after  the  rate  of  six 
per  centum  per  annum,  from  the  2nd  day 
of  October  1868,  till  payment,  and  the  costs. 
Which  is  ordered  to  be  certified  to  the  said 
court  of  the  corporation  of  the  city  of  Nor- 
folk. 

Judgment  reversed. 


136       *Holland  and  Wife  v.  Trotter. 

March  Term,  187S,  Richmond. 

I.  Defects  In  Bill»— Anendoieiite.*— As  a  general  rule, 
the  court  will  at  any  time  before  the  hearing  rrant 
leave  to  amend  where  the  bill  is  defective  as  to 
parties,  or  in  the  mistake  or  omission  of  any 
fact  or  circumstance  connected  with  the  substance 
of  the  bill,  or  not  repuffnant  thereto.  The  amend- 
ment may  be  made  by  common  order  before  an- 
swer or  demurrer,  and  afterwards  by  leave  of  the 
court. 

9.  BquiUble  Relief.— For  the  irrounds  on  which  a 
court  of  equity  will  or  will  not  relieve  arainst  a 
judionent  at  law,  see  the  opinion  of  the  court 

S.  Same— Fraad— Surprise. t— Where  the  defendant  at 
law  has  been  prevented  from  making  his  defence, 
by  the  assurances  or  promises  of  the  counsel  of 
the  plaintiff,  the  court  will  relieve  him. 

4.  For  the  authority  of  counsel  in  a  cause,  see  opin- 
ion. 


*Defects  In  Bills— AmendmeBts.— See  monographic 
note  on  "Amended  Bills"  appended  to  Belton  v.  Ap- 
person,  26  Oratt  207. 

tBqultable  'Relief— Fraud— Surprise.— In  Knapp  v. 


This  was  an  appeal  from  the  decree  of  the 
Circuit  court  of  Pittsylvania  county,  ren- 
dered on  the  10th  day  of  November  1869,  in 
a  cause  in  which  Joseph  H.  Trotter  was 
plaintiff,  and  Stephen  Holland  and  his  wife 
were  defendants,  by  which  decree  the  de- 
fendants were  perpetually  enjoined  from 
enforcing  a  judgment  recovered  by  them 
against  Trotter.  The  facts  as  they  appear 
to  the  court  are  sufficiently  stated  in  the 
opinion. 

The  case  was  argued  by  Grattan  for  the 
appellants,  and  Dabney  and  Gordon  for  the 
appellee. 

CHRISTIAN,  J.  delivered  the  opinion  of 
the  court. 

This  is  an  appeal   from  a  decree  of  the 
Circuit  court  of  Pittsylvania  county. 
137         *The  transcript  of  the  record  shows 
the  following  case: 

At  the  November  term  of  said  court,  in 
the  year  1867,  a  judgment  was  recovered 
aga.inst  J.  J.  and  C.  C.  Tinsley,  late  mer- 
chants, trading  under  the  firm  and  style  of 
J.  J.  and  C.  C.  Tinsley,  and  J.  J.  Tinsley 
and  C.  C.  Tinsely  and  J.  H.  Trotter,  sur- 
viving partners,  of  themselves  and  Joseph 
D.  Dabbs,  late  merchants  and  partners, 
trading  under  the  firm  of  Tinsley,  Trotter 
&  Co.,  for  the  sum  of  $485,  with  six  per 
cent,  interest  thereon,  from  the  22d  day  of 
June  1861. 

This  judgment  was  founded  on  a  note 
signed  by  J.  J.  and  C.  C.  Tinsley,  and  Tin- 
sley, Trotter  &  Co.,  payable  to  N.  S.  E. 
DuUas,  who  intermarried  with  the  appellant 
Holland. 

In  June  1868,  Joseph  H.  Trotter  filed 
his  bill  in  the  Circuit  court  of  Pittsyl- 
vania county,  against  Holland  and  wife, 
the  two  Tinsleys  and  A.  G.  Dullas,  who 
was  the  guardian  of  Mrs.  Holland  before 
her  marriage,  in  which  bill  he  seeks  to 
enjoin  the  judgment  at  law. 

In  this  bill  the  only  ground  on  which  he 
seeks  this  injunction  against  the  judgment, 
is  that  the  debt  was  a  debt  of  the  firm  of 
J.  J.  and  C.  C.  Tinsley,  and  that  J.  J.  Tins- 
ley,    who   was   the    acting   and    managing 

Snyder,  16  W.  Va.  484,  the  court  says,  "A  court  of 
equity  will  not  ffrant  relief  merely  because  injustice 
has  been  done.  The  party  seeking  the  relief  must 
show  that  he  has  been  ffuilty  of  no  laches,  but  that  he 
has  done  everything  that  could  have  been  reason- 
ably required  of  him  under  the  circumstances  of  the 
case.  But  courts  of  equity  have  always  granted  re- 
lief in  such  cases  when  it  is  shown  that  the  reason 
why  the  defense  was  not  made  at  law  was  founded  in 
fraud,  accident,  surprise,  or  some  adventitious  cir- 
cumstance beyond  the  control  of  the  party,"  cit^ 
ing-  the  principal  case,  and  Mosby  v.  Haskins,  4  H.  ft 
M.  427;  Derraffenreid  v.  Donald  A  Ck>..  2  H.  A  M.  10: 
Hord  V.  Dishman,  5  Call  279:  Faulkner  v.  Harwood.  6 
Rand.  125;  Mason  v.  Nelson,  11  Leiffh227:  Poindexter 
V.  Waddy,  6  Munf.  418;  Smith  v.  McLain.  11  W.  Va. 
056;  Shields  v.  McCluuf,  6  W.  Va.  79.  See  also,  Moore 
V.  Lipscombe,  82  Va.  M9.  For  a  collection  of  cases 
where  it  was  held  that  no  relief  could  be  granted  in 
equity,  see  Wallace  v.  Richmond,  26  'Gratt.  07.  and 
note. 
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partner  of  the  firm  of  Tinsley,  Trotter  & 
Co.,  had  sig-ned  the  name  of  that  firm,  as 
security  on  the  note,  without  authority.  In 
this  bill  he  gives  no  excuse  whatever  for 
bis  failure  to  defend  the  action  at  law. 

Holland  and  wife  answered  this  bill,  and 
insisted  that  J.  J.  Tinsley,  as  the  acting 
manager  of  both  firms,  had  authority  to 
sign  the  note  for  Tinsley,  Trotter  &  Co. ; 
and  insisted  further,  that  the  plaintiff  was 
entitled  to  no  relief  in  a  court  of  equity, 
because  he  had  made  no  defence  in  the  action 
at  law,  and  had  alleged  no  excuse  for  failing 
to  make  his  defence  at  law  to  the  action  upon 
the  note.  In  May  1869,  the  plaintiff,  Trot- 
ter, filed,  by  leave  of  the  court,  his  amended 
bill,  in  which  he   alleges,  in  addition 

138  *to  the  matters  set  forth  in  his  original 
bill,    that     he    was    prevented    from 

making  his  defence  to  the  action  at  law  in 
consequence  of  certain  representations  and 
assurances  made  and  given  by  the  plaintiff's 
attorney  in  the  action  at  law ;  and  in  con- 
sequence of  the  promises  and  representations 
so  made,  he  was  led  to  believe,  and  did  be- 
lieve, that  it  was  unnecessary  for  him  to 
take  any  further  steps   to  defend  said  suit. 

This  amended  bill  was  answered  by  Hol- 
land and  wife  (the  appellants),  who  deny 
the  allegations  of  the  amended  bill,  and 
call  for  proof  of  the  same.  Depositions 
were  taken  to  sustain  the  allegations  both 
of  the  original  and  amended  bills ;  and  the 
case  came  on  to  be  heard  at  the  November 
term,  1869,  upon  the  bill  and  answers  and 
examination  of  witnesses,  when  the  court, 
being  of  opinion  that  the  plaintiff  (Trotter) 
was  entitled  to  the  relief  prayed  for,  entered 
its  decree  perpetuating  the  injunction,  de- 
claring that  the  defendants,  Holland  and 
wife,  and  those  claiming  under  them,  should 
be  forever  enjoined  and  restrained  from 
taking  any  steps  to  compel  the  collection 
of  the  judgment  against  Trotter  in  the  bill 
and  proceedings  mentioned. 

From  this  decree  an  appeal  was  allowed 
by  this  court. 

The  following  errors  are  assigned  by  the 
appellant  in  his  petition  of  appeal,  and  in- 
sisted upon  in  the  argument  of  his  counsel 
here: 

1st,  J.  J.  Tinsley,  having  t>een  the  acting 
manager  of  both  firms,  and  using  the  names 
of  each  firm  for  the  benefit  of  the  other, 
the  acquiescence  of  Trotter  is  to  be  inferred 
in  the  use  of  the  name  upon  the  note  in  this 
case. 

2nd,  It  was  error  to  permit  the  plaintiff 
to  amend  his  bill,  to  introduce  facts  within 
his  knowledge  at  the  time  the  original  bill 
was  filed,  and  especially  without  the  pay- 
ment of  costs ;  the  defendants,  Holland  and 
wife,  having  previously  filed  their  answers. 
3rd,  The  facts  stated   as  excuse  for 

139  not  defending  the  *suit  at  law  are  not 
sustained  by  the  evidence ;  and  neither 

the  bill  nor  the  evidence  makes  out  a  suffi- 
cient excuse  for  not  making  this  defence  at 
law. 

4th,  It  was  error  to  decree  costs  against 
the  defendants,  Holland  and  wife,  who  had 
recovered  a  judgment  at  law. 


As  to  the  first  assignment  of  error,  it  Is 
sufficient  to  observe  that  the  proof  is  clear 
and  distinct  upon  the  concurrent  testimony 
of  all  the  witnesses  in  the  cause,  including 
J.  J.  Tinsley  himself,  that  the  said  Tinsley 
signed  the  note  in  controversy  with  the 
name  of  the  firm  of  Tinsley,  Trotter  &  Co., 
without  any  authority  whatever.  And  it  is 
manifest  that,  if  the  evidence  in  the  record 
had  been  heard  in  the  action  at  law,  there 
must  have  been  a  judgment  in  favor  of  the 
defendant  Trotter. 

As  to  the  second  assignment  of  error,  it  is 
the  well  settled  practice  of  courts  of  equity, 
that  where  the  plaintiff  is  advised  that 
his  original  bill  does  not  contain  such  ma- 
terial facts,  or  make  such  parties  as  may 
be  necessary  to  enable  the  court  to  do  com- 
plete justice,  he  may  amend  his  bill  by  in- 
serting new  matter,  or  adding  new  parties. 
1  Dan.  Ch.  Pr.  new  edition,  401-2,  and  notes. 

As  a  general  rule,  the  court  will,  at  any 
time  before  the  hearing,  grant  leave  to 
amend  where  the  bill  is  defective  as  to  par- 
ties, or  in  the  mistake  or  omission  of  any 
fact  or  circumstance  connected  with  the 
substance  of  the  bill,  or  not  repugnant 
thereto.  This  amendment  may  be  made  by 
common  order,  before  answer  or  demurrer, 
and  afterwards  by  leave  of  the  court.  1 
Dan.  Ch.  Pr.  407-8.  See  also,  Mason  v. 
Nelson,  11  Leigh,  227 ;  Parrill  v.  McKinley, 
9  Gratt.  1;  Stephenson  v.  Tavemers,  9 
Gratt.  398;  Id.  372;  Smith  v.  Smith,  4 
Rand.  95;  Boykin*s  Devisees  v.  Smith,  3 
Munf.  102. 

In  the  case  before  us  no  objection  was 
taken  by  the  defendants  in  the  court  below 
to  filing  the  amended  bill,  and  it  was  filed, 
by  leave  of  the  court,  before  the 
140  ^hearing.  The  new  matter  alleged  in 
the  amended  bill  was  in  no  wise  re- 
pugnant to  the  original  bill,  but  was  in  ad- 
dition thereto,  and  connected  with  the 
allegations  of  the  original  bill,  and  natu- 
rally grew  out  of  the  substance  of  that  bill, 
and  is  fairly  within  the  rule  of  Chancery 
courts  governing  this  question.  Such  an 
objection  ought  not  to  be  sustained,  except 
in  a  clear  case,  especially  where  the  objec- 
tion is  made  for  the  first  time  in  the  appel- 
late court.  If  sustained,  it  would  be  no 
bar  to  another  injunction.  It  would  not 
conclude  the  rights  of  the  parties,  or  adju- 
dicate the  matters  in  controversy  between 
them.  It  is  the  policy  of  courts  of  equity 
not  to  multiply,  but  to  put  an  end  to  liti- 
gation. Where  the  record  shews  the  proper 
parties  and  the  substantial  case,  no  court, 
and  least  of  all  an  appellate  court,  will  ren- 
der such  a  decision  as  to  leave  the  matter 
in  controversy  still  a  subject  of  litigation. 
We  are,  therefore,  of  opinion,  that  the  sec- 
ond assignment  of  error   is   not  well  taken. 

The  third  assignment  of  errors  presents 
a  question  of  more  difficulty,  and  requires 
more  careful  and  extended  examination.  It 
is  insisted  by  the  learned  counsel  for  the 
appellants,  that  the  facts  stated  as  excuse 
for  not  defending  the  suit  at  law  are  not 
sustained  by  the  evidence,  and  that  neither 
the  bill  nor  the  evidence  makes  out  a  suffi- 
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cient  excuse  for  not  making-  this  defence  at 
law. 

Numerous  decisions  of  this  court  were 
cited  by  the  learned  counsel  for  the  appel- 
lants to  sustain  these  positions.  Without 
noticing-  these  cases  in  detail,  it  will  be 
sufficient  to  extract  from  them  the  g'eneral 
principles  settled  by  them. 

The  grounds  upon  which  a  court  of  equity 
will  interfere  to  grant  relief  against  a  judg- 
ment at  law,  are  well  defined  and  firmly 
established. 

That  a  court  of  chancery  will  not  enter- 
tain a  party  seeking  relief  against  a  judg- 
ment which  has  been  rendered  against  him 
in  a  court  of   law,    in  consequence  of 

141  *his  default  upon  grounds  which  might 
have  been   successfully   taken   in  the 

court  of  law,  unless  some  reason  founded 
in  fraud,  accident,  surprise,  or  some  adven- 
titious circumstances  beyond  the  control  of 
the  party,  be  shown,  why  the  defence  was 
not  made  in  that  court,  is  a  proposition 
which  has  been  so  repeatedly  affirmed,  that 
it  has  become  a  principle  and  maxim  of 
equity,  as  well  settled  as  any  other  what- 
ever. It  has  been  acted  upon  and  recognized 
in  very  numerous  cases  in  this  court,  as 
well  of  ancient  as  of  recent  date,  so  numer- 
ous are  they,  and  so  familiar,  that  it  is 
deemed  entirely  unnecessary  to  cite  them 
here. 

This  rule  has  its  foundation  in  wisdom 
and  sound  policy.  It  springs  out  of  the 
positive  necessity  for  prescribing  some 
period  at  which  litigation  must  cease.  A 
court  of  equity  will  not  grant  relief  merely 
because  injustice  has  been  done.  To  entitle 
himself  to  relief,  the  party  must  show  that 
he  has  been  guilty  of  no  laches,  but  that  he 
has  done  every  thing  that  could  reasonably 
be  required  of  him  to  render  his  defence 
effectual  at  law.  A  court  of  equity  will 
never,  whatever  the  hardship,  relieve  a 
party  from  the  consequences  of  their  own 
negligence,  and  inexcusable  laches.  To  do 
so,  would  be  to  hold  out  direct  encourage- 
ment to  such  conduct.  Diligence  and  vig- 
ilance would  cease  to  be  the  rule,  and  we 
should  destroy  all  certainty  in  the  results 
of  judicial  proceedings.  The  cases  in  which 
courts  of  equity  have  refused  relief,  have 
been  cases  where  the  failure  to  make  de- 
fence in  a  court  of  law  has  resulted  from 
the  laches  or  negligence  of  the  party  setting 
up  his  demands  in  a  court  of  equity. 

They  have  always  granted  relief,  how- 
ever, when  it  is  shown  that  the  reason  why 
the  defence  was  not  made,  was  founded  in 
fraud,  accident,  surprise,  or  some  adven- 
titious circumstance  beyond  the  control  of 
the  party.  Mason  v.  Nelson,  11  Lreigh  227 ; 
Mosby  V.  Haskins,  4  Hen.  A  Mun.  427; 
2  Hen.  A   Mun.    10.     Applying   these 

142  *well    settled   principles    to  the    case 
before  us,  we  are  constrained  to  say, 

that  this  case  is  not  withih  the  rule  of  the 
decisions  relied  upon  by  the  learned  counsel 
for  the  appellant.  We  think  it  must  be 
conceded,  that  if  the  facts  stated  in  the 
amended  bill  be  true,  the  appellee,  Trotter, 
was  not  guilty   of  any   negligence,  or  want 


of  diligence,  in  failing  to  make  his  defence 
in  the  action  at  law,  and  that  he  is  entitled 
to  the  relief  prayed  for.  So  far  from  being 
negligent  in  protecting  his  interest,  he 
alleges  that  immediately  after  receiving 
the  summons  he  spoke  to  William  M.  Tread- 
way,  Jr.,  of  the  firm  of  Treadway  A  Son, 
(who  had  been  his  regular  counsel  for  years) 
to  defend  the  suit,  and  stated  to  him  the 
grounds  of  his  defence ;  that  Treadway  then 
informed  him  that  his  firm  had  brought  the 
suit  for  Holland  and  wife,  but  that  he  was 
so  well  satisfied  of  the  truth  and  justice  of 
his  defence,  that  he  would  take  no  judgment 
against  him ;  and  that  when  he.  Trotter, 
said  that  he  would  employ  other  counsel, 
Treadway  assured  him  it  was  entirely  un- 
necessary, as  that  he  would  see  no  judgment 
should  be  entered  against  him.  That  in 
consequence  of  these  promises  and  repre- 
sentations, made  to  him  by  the  attorney  for 
the  plaintiff,  he  was  induced  to  believe,  and 
did  believe,  that  it  would  be  unnecessary  for 
him  to  defend  the  suit;  that  he  was  not 
aware  of  the  existence  of  said  judgment 
until  some  time  after  its  rendition,  and 
when  apprised  of  the  fact,  was  completely 
surprised,  and  soon  afterwards  applied  to 
counsel  to  file  his  bill  for  an  injunction.  If 
these  allegations  are  sustained  by  the  proof, 
it  is  a  clear  case  for  relief  in  a  court  of 
equity.  It  was  manifestly  a  case  of  com- 
plete surprise.  Trotter  having  a  valid  and 
substantial  defence,  immediately  upon  the 
bringing  of  the  suit  applied  to  counsel  who 
had  usually  represented  him.  He,  however, 
happened  to  be  the  plaintiff's  counsel,  and 
of  course,  could  not  defend  the  suit  for  Trot- 
ter; but  gave  him  the  assurance  that  he 
would  take  no  judgment  against  him. 
143  Treadway  being  *the  agent  and  attor- 
ney of  Holland  and  wife,  had  the  un- 
doubted right,  if  in  his  discretion  he  thought 
fit  to  do  so,  to  release  one  of  the  defendants 
to  that  action,  and  take  judgment  against 
the  others ;  and  Trotter  had  the  same  right 
to  rely  upon  the  assurance  given  by  Tread- 
way, as  if  it  had  been  given  by  Holland  and 
wife.  After  receiving  such  assurance,  it 
surely  cannot  be  said  that  he  was  guilty  of 
inexcusable  laches  because  he  did  not  defend 
the  suit. 

The  allegations  of  the  amended  bill  are 
substantially,  if  not  literally,  sustained  by 
the  evidence  of  Treadway.  He  said  in  his 
deposition,  ^*I  am  not  sure  there  was  a  con- 
versation between  us  on  the  subject ;  but  if 
there  was  not,  I  received  a  letter  from  Trot- 
ter about  the  case  shortly  after  the  suit  was 
brought ;  either  there,  in  his  conversation,  or 
in  his  letter,  he  stated  his  defence,  and  I 
informed  him  that  I  considered  it  a  good 
one,  and  that  if  pleaded,  I  would  not  contend 
for  a  judgment  against  him,  believing  that 
I  could  not  successfully  contest  the  defence, 
and  that  a  judgment  against  him  under  such 
a  defence  would  be  unjust  and  improper. 
Trotter  asked,  or  wrote  me,  to  attend  to  his 
interest  if  I  could ;  I  replied,  either  in  person 
or  by  letter,  that  I  could  not  represent  him, 
but  promised  that  I  would  state  the  grounds 
of  his  defence  to  Messrs.  G.  H.  and  J.  Gil- 
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mer,  or  some  other  attorney,  and  get  them 
to  re^esent  him.  This  he  authorized  me 
to  do.  From  some  cause  not  now  remem- 
bered, I  failed  to  mention  the  matter  to 
other  counsel,  and  it  escaped  my  attention. 
I  heard  no  more  of  it,  and  my  attention  was 
not  called  to  it  until  judgement  had  been 
entered  by  default  ag-ainst  Trotter,  along 
with  the  other  defendants.  I  have  no  doubt 
that  a  pressure  of  business  and  forgetf  ulness 
on  my  part  was  the  only  reason  why  I  failed 
to  mention  the  defence  to  other  counsel  to 
represent  Trotter. ' ' 
A  letter  is  also  filed  with  this  deposition, 
and  was   read    in   connection   with  it 

144  by  consent,  from  the  said  ^William  M. 
Treadway,  Jr.,  in  which  he  says:  **I 

examined  the  office  to  ascertain  how  the 
judgments  were  entered  up  in  the  Holland 
and  Thornton  cases.  To  my  surprise,  that 
of  Holland  is  entered  against  each  member 
of  the  firm,  the  other  not  so.  This  must 
have  occurred  from  inadvertence  on  the  part 
of  the  clerk  in  his  entries,  as  no  judgment 
was  asked  for  except  against  the  Tinsleys 
in  that  case.  I  think  I  can  have  it  set  right, 
and  will  certainly  make  an  effort  to  do  so." 
It  is  to  be  observed  that  in  his  deposition 
Treadway  does  not  say  that  he  a^eed  that 
there  should  be  no  judgment  against  Trot- 
ter; but  it  is  manifest  that  he  did  give  him 
sach  assurance,  for  in  the  letter  filed  with 
his  deposition,  which  was  written  shortly 
after  the  transaction,  and  when  the  facts 
were  fresh  in  his  recollection,  he  says:  **To 
my  surprise,  that  (the  judgment)  of  Holland 
is  entered  against  each  member  of  the  firm. 
This  must  have  occurred  from  inadvertence 
on  the  part  of  the  clerk  in  his  entries,  as  no 
judgment  was  asked  for  except  against  the 
Tinsleys  in  that  case.  This  evidence  sus- 
tains the  allegation  of  the  plaintiff's  bill, 
and  makes  out  a  clear  case  for  the  equitable 
interference  of  a  court  of  chancery.  It  was 
manifestly  a  case  of  complete  surprise ;  and 
the  appellee,  Trotter,  having  been  misled 
and  prevented  from  making  his  defence, 
which  would  unquestionably  have  defeated 
the  plaintiffs'  demand  in  the  action  at  law, 
by  the  representations  and  assurances  of 
the  plaintiffs'  agent  and  attorney,  it  would 
be  a  fraud  upon  him,  and  the  grossest  injus- 
tice, if  that  judgment  should  now  be  enforced 
agaiubt  him.  The  case  of  Hill  v.  Bowyer,  18 
Gratt.  364,  confidently  relied  upon  by  the 
counsel  for  the  appellant,  is  not  at  all  simi- 
lar to  this  case.  It  is  true  the  allegation  of 
the  bill  in  that  case  was  that  Hill  had  writ- 
ten to  an  attorney  to  defend  his  interest  in 
that  suit,  and  that,  through  some  misappre- 
hension, the  case  went  undefended  as  to 
Hill ;  but  Judge  Joynes,  in  hi&  opinion 

145  in  that  case,  lays  stress  ^upon  the  fact 
that   the   deposition   of   the   attorney 

was  not  taken,  nor  the  letter  produced.  Nor 
in  that  case  was  there  any  proof  of  the  al- 
legations of  the  bill  in  this  respect. 

And^  indeed,  in  all  the  cases  relied  upon  by 
the  counsel  for  the  appellant  it  will  be  found 
that  the  parties  seeking  relief  were  either 
^ilty  of  inexcusable  laches,  or  at  least  of  a 
want  of  that   diligence,  and  vigilance  re- 


quired by  courts  of  equity  of  all  those  who 
seek  its  aid.  No  such  laches,  or  want  of 
diligence,  can  be  imputed  to  the  appellee  in 
this  case ;  and  the  court  below  was  not  in 
error  in  perpetually  enjoining  a  judgment 
which  at  the  time  was  a  surprise,  and  to  be 
enforced  now  would  amount  to  a  fraud. 

Decree  affirmed. 
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March  Term,  1872,  Richmond. 

Absent,  Staplbs,  J.* 

I.  Depositions— OnUsloii  to  Refer  to  Them  In  Decree,  t— 

When  depositions  are  taken  and  filed  in  a  cause, 
both  parties  havlnff  been  present  when  they  were 
taken,  and  the  decree  is  obTiously  based  upon 
them,  the  omission  to  refer  to  them  in  the  decree 
will  be  considered  a  clerical  mistake,  and  the  cause 
will  be  considered  as  havlnff  been  heard  upon 
them,  as  well  as  upon  the  other  papers. 

a.  CoBveyences— Liens.— I  sold  land  to  G,  but  made 
no  conveyance ;  G  sold  the  same  land  to  E,  and  S 
sold  it  to  J,  taklnir  his  bonds  for  the  purchase 
money ;  and  J  sold  it  to  D,  the  purchase  money  due 
to  £  beinir  unpaid,  of  which  D  had  notice,  but  was 
informed  that  any  lien  that  E  had  npon  the  land 
had  been  released  in  consideration  of  J's  giring 
additional  personal  security  to  the  lands:  and  un- 
der that  belief  I  conveyed  the  land  to  D.  E  has  a 
lien  upon  the  land,  in  the  hands  of  D,  for  the  un- 
paid purchase  money  due  to  him  from  J,  and  this 
thouffh  E  assifimed  to  J  the  title  bond  for  the  land 
which  he  received  from  Q. 

This  case  was  argued  at  Wy theville  at  the 
June  term,  1871,  and  was  held  for  considera- 
tion until  the  March  term  at  Richmond. 

In  November  1865,  Beatrice  A.  Hale,  in  her 
own  right,  and  as  guardian  of  her  two  infant 
children,  instituted  a  suit  in  equity  in  the 
Circuit  court  of  Giles  county,  against  James 
F.  Hare,  Joseph  Hare,  Blisha  G.  Duncan, 
Daniel  P.  Hale,  Isaac  Hale,  Isaac  H.  Day, 
and  James  D.  Johnston,  in  his  own  right  and 
as  executor  of  Eklward  Hale.  In  her  bill  she 
alleged  that,  at  the  October  term  of  the  court, 

*He  had  been  counsel  in  the  cause  in  the  Circuit 
court. 

See  monographic  noU  on  "Depositions"  appended 
to  Field  V.  Crowu,  24  Gratt  74. 

tDeposltlons— Omission  to  Refer  to  Them  In  Decree.— 
See  TumbuU  v.  Clifton  Coal  Co.,  19  W.  Va.  299,  where 
after  an  exhaustive  review  of  the  cases  the  princi- 
pal case  is  affirmed  and  the  cases  of  Shumate  v.  Dun- 
bar, 6  Munf.  4S1,  and  Nelson  v.  Corn  well,  11  Gratt 
741,  which  seem  to  be  contra  are  distinguished.  See 
also,  Benick  v.  Luding-ton,  20  W.  Va.  5SS,  where  the 
principal  case  is  approved,  and  Camden  v.  Haymond, 
9  W.  Va.  090  is  dlstlufiruished.  In  Ramsbursr.  Koog'le 
&  Co.  V.  Erb,  16  W.  Va.  778,  the  headnote  reads  as  fol- 
lows: "The  fact,  that  depositions  taken  prior  to  the 
hearinff  and  decision  of  the  court  below  in  such 
case,  to  be  read  as  evidence  at  the  trial,  are  found 
among  the  papers  of  the  cause,  and  copied  Into  the 
record  by  the  cleric.  Is  not  sufficient  to  authorize  the 
appellate  court  to  consider  such  depositions  as  hav- 
ing- been  srlven  In  evidence  before  the  court  below." 
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a    judg-ment    was    rendered    for    her 

147  ^benefit  against  the  Hares,  the  Hales, 
and  Duncan,  upon  seven  bonds  of  $200 

each,  with  interest,  &c. ;  and  at  the  same 
term  two  judgments  were  rendered  for  her 
benefit  as  guardian  of  her  children:  one 
against  Isaac  Hale  for  $335.34,  with  interest, 
&c. ,  and  the  other  against  Isaac  Hale  and 
Daniel  P.  Hale,  for  $754.27  with  interest, 
&c.  And  she  exhibited  copies  of  the  judg- 
ments. She  alleged  that  James  F.  Hare 
was  wholly  insolvent,  and  that  Joseph  Hare, 
Duncan,  and  Daniel  P.  Hale  were  in  very 
doubtful  circumstances.  She  alleges  that, 
a  short  time  before  said  judgments  were 
recovered,  Isaac  Hale  conveyed  to  his  son- 
in-law,  Isaac  H.  Day,  his  tract  of  land  lying 
on  Wolf  creek,  in  the  county  of  Giles,  upon 
which  he  then  and  still  lives;  and  she 
charges  that  this  deed  was  made  with  intent 
to  hinder  and  delay  his  creditors,  and  that 
Day  had  notice  of  such  fraudulent  intent. 
She  alleges  that  the  land  thus  sold  by  Isaac 
Hale  to  Day  was  worth  $4,000,  and  that  for 
it  Day  gave  to  said  Hale  a  tract  of  land  in 
Mercer  county.  West  Virginia,  at  $1,000, 
which  was  more  than  its  value,  and  his 
bonds  for  $700  at  three,  four  and  five,  or 
four,  five  and  six,  years,  without  interest. 
And  she  exhibits  the  deed.  She  insists  that 
the  inadequacy  of  price,  the  relation  of  the 
parties,  and  the  avowed  purpose  of  Hale 
to  defeat  the  collection  of  her  said  claims 
against  him,  are  evidence  of  fraud ;  and  she 
is  advised  that  a  court  of  equity  will  declare 
by  its  decree  that  the  deed  from  Hale  to 
Day  was  made  in  fraud  of  her  right,  and 
will  subject  the  said  land  to  be  sold  to  sat- 
isfy her  judgments.  She  states  further, 
that  at  the   same    term   of  the  court  James 

D.  Johnston  obtained  a  judgment  against 
Isaac  and  Daniel  P.  Hale  for  $484.02,  and, 
if  he  desires,  he  may  be  allowed  to  partici- 
pate in  the  fund  arising  from  a  sale  of 
the  land. 

She  further  represents  that   Joseph  Hare, 

E.  6.  Duncan,  and  D.  P.  Hale  have  some 
equitable,  perhaps  legal,  claims  to  lands  in 
said   county,   of   the   situations  of  which, 

or  the  incumbrances  on   it,  complain- 

148  ant  is  not  informed,  *but  which  she  is 
advised    is   liable   to   the  payment  of 

her  judgments.  And  she  prays  that  the 
deed  from  Isaac  Hale  to  Day  may  be  decreed 
to  have  been  made  to  dela^',  hinder,  and 
defraud  his  creditors,  and  is  therefore  void, 
and  that  it  may  be  sold  to  satisfy  complain- 
ant's judgments;  that  any  interest  the  said 
James  and  Joseph  Hare,  Duncan,  and  D. 
P.  Hale  may  have  in  real  estate,  legal  or 
equitable,  may  be  also  sold  to  satisfy  said 
judgments,  and  for  general  relief. 

Isaac  Hale,  Day,  Daniel  P.  Hale,  and 
Johnston,  answered  separately.  Isaac  Hale, 
admitting*  the  judgments  and  his  sale  to 
Day,  denies  that  the  sale  was  made  to  hin- 
der and  delay  his  creditors,  or  was  in  any 
way  tinctured  with  fraud;  and  he  denies 
that  the  land  was  sold  at  a  price  greatly 
below  its  value.  He  denies  that  the  land 
in  Mercer  county,  which  he  received  from 
Day,  was  estimated  at  more  than  its  value. 


On  the  contrary,  he  sold  it  on  the  same  day 
to  his  son,  Daniel  P.  Hale,  for  $1,000,  in 
payment  of  a  debt  of  that  amount  which  he 
owed  him ;  and  that  Daniel  P.  Hale  had  since 
sold  the  said  land  for  $1,000. 

He  further  says  that  the  $1,700  agreed  to 
be  paid  for  said  land  was  for  his  interest 
only,  the  said  Day  having  contracted  in 
writing,  which  he  exhibits,  to  support  the 
wife  of  the  respondent  for  her  life,  in  con- 
sideration of  her  relinquishment  of  her 
Jight  of  dower  in  the  land. 

Day  says  that  he  has  been  informed,  and 
believes,  that  the  plaintiff's  judgment  for 
$1,400  is  really  the  debt  of  James  F.  Hare, 
and  is  the  purchase  money  due  for  a  tract 
of  land  purchased  by  said  Hare  of  Kdward 
Hale  in  his  lifetime,  and  that  Isaac  Hale, 
with  others,  became  security  for  the  pay- 
ment. 

The  respondent  cannot  say  certainly  with 
what  intent  Isaac  Hale  conveyed  the  land 
in  the  bill  mentioned;  but  he  does  say  that 
the  charge  in  the  bill,  that  Isaac  Hale  con- 
veyed the  said  lands  to  respondent  in  fraud 
of  his  creditors,  and  with  intent  to 
149  hinder,  delay  and  defraud  *them,  and 
that  respondent  had  notice  of  such 
fraudulent  intent,  is  wholly  false ;  and  that 
the  charge  that  the  land  was  worth  $4,000 
at  the  time  of  the  conveyance,  is  also  false, 
the  said  land  not  being  worth  more  than 
half  that  sum,  as  respondent  verily  believes. 
Nor  is  it  true  that  the  land  in  Mercer  county, 
given  to  said  Isaac  Hale  in  exchange  for 
said  lands,  were  estimated  greatly  above 
their  value ;  indeed,  respondent  believes  the 
land  in  Mercer  is,  intrinsically,  worth 
nearly  or  quite  as  much  as  the  land  conveyed 
by  Isaac  Hale  to  respondent,  and  he  was 
induced  to  give  the  difference  he  did  g^ive 
more  in  consideration  of  the  locality  than  in 
consideration  of  the  intrinsic  value  of  the 
lands.  He  considers  the  price  he  gave  to 
Isaac  Hale,  and  the  undertaking  to  support 
his  wife  for  her  life,  as  fully  equal  to  $2,000, 
which  he  regards  as  the  full  value  of  the 
land.  He  therefore  denies  all  knowledg-e  or 
suspicion  of  fraud  on  the  part  of  said  Hale, 
and  calls  for  full  proof  of  the  same. 

Daniel  P.  Hale  says  that  the  seven  bonds 
which  are  the  foundation  of  the  judgment 
for  $1,400,  together  with  three  others  on 
which  suit  has  not  been  brought,  were  exe- 
cuted by  the  defendant,  James  F.  Hare,  as 
principal  to  Bdward  Hale,  deceased,  with 
the  other  parties  thereto  as  his  sureties,  for 
a  tract  of  land  on  Wolf  creek,  in  Giles 
county,  now  in  the  possession  of  and  claimed 
by  Andrew  J.  Hare.  That  Edward  Hale 
retained  a  lien  on  said  land  for  said  pur- 
chase money,  which  should  be  applied  to 
the  payment  of  said  judgment,  before  it  is 
collected  from  the  sureties  in  said  bonds,  of 
whom  he  is  one ;  which  he  asks  may  be 
done. 

James  D.  Johnston  says  that  he,  as  exec- 
utor of  Kdward  Hale,  deceased,  by  direction 
of  his  will, passed  over  to  the  complainant,  in 
her  own  right,  the  seven  bonds  upon  which 
her  judgment  for  $1,400  was  based,  and  also 
three   others  on    which    suit   has  not  been 
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brought.  He  also  says,  that  at  the  Novem- 
ber tenn,  1865,  of  the  County  court  of  Giles, 

he  recovered  a  judgment  against 
150     *l8aac  Hale  and   Daniel   P.    Hale  for 

$4S4.02,  with  interest  and  costs,  and 
also  a  judgment  against  Daniel  P.  Hale  for 
$316.62,  with  interest  and  costs;  and  he 
asks  that  in  any  decrees  that  may  be  ren- 
dered against  said  parties,  provision  may 
be  made  for  the  payment  of  his  debts. 

In  September  1866,  the  plaintiff  filed  an 
amended  bill  in  this  case,  in  which  she 
alleged  that  the  seven  bonds  on  which  her 
jud^ent  for  $1,400  was  founded,  as  well 
as  fiiree  other  bonds  held  by  her  against 
the  same  parties,  were  executed  to  her  late 
husband,  Edward  Hale,  by  the  said  James 
F.  Hare,  as  principal,  and  the  other  obligors 
therein  as  his  securities,  and  that  they  were 
executed  for  a  tract  of  land  sold  by  Edward 
Hale  to  James  F.  Hare,  lying  on  Wolf  creek, 
in  Giles  county.  That  EMward  Hale  had 
purchased  the  said  land,  but  had  not  ac- 
quired the  title,  which  was  still  in  Isaac 
Hare,  his  vendor;  and  that  Edward  Hale 
made  no  conveyance  for  said  land  in  his 
lifetime,  and  that  none  had  been  made  by 
his  heirs  or  legal  representatives.  That 
after  the  death  of  Edward  Hale,  James  F. 
Hare  sold  the  said  land  to  Daniel  Hale 
(since  dead),  trustee  of  Mrs.  WilmothHare, 
wife  of  Andrew  J.  Hare ;  and  that  shortly 
thereafter  the  said  trustee  procured  a  con- 
veyance to  be  made  to  him  by  Isaac  Hare, 
with  the  consent  of  the  said  James  F.  Hare. 
She  is  advised  that  Edward  Hale  retained 
a  lien  on  the  land  for  the  purchase  mone3', 
and  that  the  same  is  a  subsisting  lien  in 
her  favor,  as  the  assignee  of  Edward  Hale, 
unless  she  had  deprived  herself  of  it.  She 
admits  that,  for  the  purpose  of  greater  se- 
curity to  said  debt,  she  did,  after  the 
assignment  to  her,  procure  two  additional 
securities  upon  said  bonds;  but  she  avers 
that  she  did  not  then,  and  has  never,  relin- 
quished her  said  lien,  and  that  it  never  was 
her  intention  to  do  so. 

The  plaintiff  further  alleges,  that  at  the 
date  of  her  said  judgment,  the  defend- 
151  ant,  Elisha  G.  Duncan,  owned  *a  tract 
of  land  on  Wolf  creek,  in  the  county 
of  Giles,  the  legal  title  to  which  had  been 
conveyed  to  him  by  Isaac  Hare :  and  she 
exhibits  the  deed.  She  insists  that  her 
judgment  is  a  lien  upon  this  land.  Not- 
withstanding which,  since  the  rendition  of 
said  judgment,  and  with  full  knowledge  of 
the  same  by  all  the  parties,  the  said  Isaac 
Hare,  with  the  consent  of  the  said  Duncan, 
has  conveyed  the  said  land  to  James  H. 
French,  as  trustee  for  Mrs.  Phoebe  Duncan, 
wife  of  said  Elisha.  She  is  advised  that 
this  land  is  also  liable  to  satisfy  her  said 
judgment.  And  making  Andrew  J.  Hare 
and  Wilmoth,  his  wife,  and  her  present 
trustee,  Eustace  Gibson,  Isaac  Hare,  Daniel 
Hale's  executors,  James  H.  French  and 
Mrs.  Phoebe  Duncan,  as  well  as  the  original 
defendants,  parties  to  her  amended  bill,  she 
prays  that  her  vendor's  lien  upon  said  lands 
may  be  enforced,  and  her  judgments  satis- 


fied by  the   sale   thereof,    and    for  general 
relief. 

The  defendants  brought  in  by  the  amended 
bill  answered  separately.  James  F.  Hare 
says,  that  he  executed  his  ten  bonds,  of  $200 
each,  to  Edward  Hale,  for  the  purchase 
money  of  a  tract  of  land  sold  by  Hale  to 
him.  This  land  was  originally  a  part  of 
the  homestead  of  Joseph  Hale,  deceased, 
which  was  sold  under  his  will  by  Manilius 
Chapman,  the  executor,  and  bought  by  Isaac 
Hare,  who  sold  the  same  to  George  D.  Hoge, 
and  Hoge  sold  the  same  to  Edward  Hale, 
the  late  husband  of  the  complainant,  and 
he  sold  it  to  the  respondent.  He  avers  that 
at  the  time  of  his  purchase  from  Edward 
Hale,  respondent  proposed  to  him  to  retain 
his  vendor's  lien  on  said  land,  as  security 
for  the  purchase  money ;  but  he  positively 
refused,  and  said  he  wanted  nothing  further 
to  do  with  the  land ;  but  if  respondent  would 
give  him  Daniel  P.  Hale  as  security,  he 
would  release  the  land  from  all  liability. 
Respondent  thereupon  assented  to  said 
proposition,  and  executed  to  Edward   Hale 

ten  several  bonds   of  $200  each,  with 
152      Daniel  P.  Hale  *as  security  therefor, 

which  are  the  bonds  above  mentioned. 

The  respondent  further  says,  that  some 
time  after  the  death  of  EMward  Hale,  about 
the  time  he  was  negotiating  for  a  sale  of 
the  land  with  Andrew  J.  Hare  and  his  wife,* 
through  their  trustee,  Daniel  Hale,  respond- 
ent went  to  Giles  courthouse  and  applied  to 
James  D.  Johnston,  executor  of  Edward 
Hale  deceased;  and  told  him  that  he  was 
about  selling  the  said  land,  and  could  not 
do  so  unless  he  would  release  it  from  all 
liability  for  the  purchase  money.  Johnston 
replied,  that  acting  as  executor,  as  he  was, 
he  did  not  consider  that  he  had  the  power 
to  release  the  land,  but  that  he  would  im- 
mediately consult  Mrs.  Hale,  and  let  re- 
spondent know  the  result.  At  the  same 
time,  respondent  offered  to  give  additional 
security  to  said  notes,  in  consideration  that 
the  land  should  be  released  from  all  liabil- 
ity. In  a  few  minutes,  Mr.  Johnston  re- 
turned to  respondent,  and  told  him  that  he 
had  had  an  interview  with  Mrs.  Hale,  who 
consented  to  the  arrangement  proposed; 
and  thereupon,  respondent  procured  three 
additional  securities  to  said  bonds,  viz: 
Isaac  Hale,  Elisha  G.  Duncan,  and  Joseph 
Hare,  all  of  whom  signed  the  said  bonds  as 
additional  securities  for  the  same.  Re- 
spondent thereupon  proceeded  to  perfect  the 
sale  to  the  said  Daniel  Hale,  trustee  for 
Wilmoth  Hare,  in  the  full  confidence  that 
the  said  tract  of  land  was  released  from  all 
liability  for  the  purchase  money  thereof. 
The  obligors  in  said  bond  were  at  that  time 
worth  at  least  $15,000. 

Respondent  further  says,  that  at  the  time 
he  bought  the  land  of  EMward  Hale,  said 
Hale  directed  George  D.  Hoge,  his  imme- 
diate vendor,  to  make  the  title,  or  have  it 
made  to  the  respondent;  but  respondent 
neglected  to  call  for  the  title  until  after  the 
death  of  said  Hale,  and  then  supposing 
that,  as  he  had   no   writing  releasing  said 
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vendor's  lien,  it  would  be   necessary  to  g-et 
a  release  from   the   executor,  he  went 

153  to   Johnston,    and   proposed  to  *g'ive 
him    additional   security,    which  was 

accerpted  as  hereinbefore  stated. 

The  executors  of  Daniel  Hale,  and  An- 
drew J.  Hare  and  wife,  rely  upon  the  facts 
stated  in  the  answer  of  James  B^.  Hare,  and 
insist  that  the  lien  on  the  land  for  the  pur- 
chase money  was  released;  and  Hare  and 
wife  aver,  that  at  the  time  of  their  purchase 
they  were  informed  and  fully  assured,  and 
still  believe,  that  Edward  Hale,  in  his  life- 
time, and  the  plaintiff,  had  released  «aid 
lien;  and  with  this  understanding  they 
became  the  purchasers. . 

These  parties  say  further,  that  the  land 
was  purchased  at  the  price  of  $2,500;  of  this 
sum,  $1,000  was  paid  by  a  tract  of  land  near 
the  Grey  Sulphur  Springs,  which  was  held 
by  Daniel  Hale  in  trust  for  Wilmoth  Hare, 
and  the  balance  of  the  purchase  money  was 
paid  by  William  Hale,  who  held  the  mone3- 
in  trust  for  the  said  Wilmoth  Hare.  Isaac 
Hare  says  that  he  did  convey  to  Daniel  Hale 
as  trustee  for  Wilmoth  Hare,  the  tract  of 
land  referred  to,  and  that  this  conveyance 
was  made  by  the  consent  of  James  B^.  Hare, 
Daniel  Hale,  trustee  as  aforesaid,  and  as 
he  understood  and  believed  by  the  consent 
of  Edward  Hale,  in  his  lifetime,  as  well  as 
by  his  representatives  after  his  death. 

Respondent  further  says,  as  to  the  con- 
veyance made  by  him  to  Elisha  G.  Duncan 
for  land  lying  on  Wolf  creek,  he  has  no 
recollection  whatever;  and  if.  he  ever  made 
such  a  deed  he  i^  not  aware  of  it,  and  was 
not  at  the  time  of  making  it ;  and  he  is  not 
now  aware,  except  upon  examination  of  the 
clerk's  office,  where  he  finds  such  a  deed, 
purporting  to  have  been  made  by  him  on 
the  same  day  he  made  the  deed  to  Daniel 
Hale,  trustee,  &c.,  as  above  stated.  He  is 
certain  that  no  such  deed  was  ever  demanded 
of  him  by  Duncan,  and  it  was  not  his  in* 
tention  to  make  such  a  deed,  and  he  can 
only  account  for  it  in  the  following  manner : 
at  the  time  he  made  the  deed  to  Daniel 
Hale,  trustee,  &c.,    the   deed  and  cer- 

154  tiiicates  *were  prepared  b3'  Albert  G. 
Pendleton,      and    respondent    signed 

and  acknowledged  such  papers  as  were  pre- 
sented to  him  by  said  Pendleton,  at  that 
time,  as  he  understood  that  he  was  acting 
as  counsel  for  Andrew  J.  Hare  and  wife,  in 
that  matter,  and  at  that  time,  the  deed  to 
Duncan  must  have  been  signed  and  ac- 
knowledged by  respondent  under  the  im- 
pression that  it  was  part  and  parcel  of  the 
other  deed.  Respondent  was  not  aware 
until  a  very  few  days  since,  and  not  until 
some  time  subsequent  to  the  conveyance  set 
forth  in  the  amended  bill  from  him  to  James 
H.  E^rench,  trustee  for  Mrs.  Phoebe  Duncan, 
and  at  the  time  of  making  this  last  deed  to 
French,  he  was  not  aware  that  he  had  made 
the  first  conveyance,  and  therefore  made 
the  deed  to  French  in  good  faith,  in  pur- 
suance of  an  understanding  had  between 
Duncan  and  his  wife  in  reference  to  said 
land. 
Duncan    and    his  wife,    in    their  answer. 


deny  that  the  tract  of  land  set  forth  in  the 
amended  bill  as  belonging  to  Duncan,  is 
wholly  his  property,  and  say  that  it  belongs 
to  Mrs.  Duncan  in  her  separate  right.  The 
facts  are  as  follows :  on  the  15th  of  Septem- 
ber 1847,  Joseph  Hare,  the  grandfather  of 
Mrs. '  Duncan,  made  a  deed  of  gift  to  her 
and  her  two  brothers,  James  F.  and  Andrew 
J.  Hare,  to  a  tract  of  land  lying  near  Giles 
courthouse,  containing  five  hundred  and 
fifty-seven  acres;  and  Duncan  and  wife 
removed  to  the  land,  and  lived  there  for  two 
or  three  years :  and  they  exhibit  the  deed. 
In  the  meantime,  Joseph  Hale  died,  and  by 
his  will  directed  his  executor,  Manilius 
Chapman,  to  sell  his  home  place  on  Wolf 
creek ;  and  said  Chapman  did  sell  it,  and  it 
was  purchased  by  Isaac  Hare  at  the  price  of 
$3,000.  Isaac  Hare  and  Duncan  agreed  to 
pay  for  the  land  jointly,  and  executed  their 
bonds  to  Chapman  jointly.  Subsequently, 
the  land  was  divided  between  them,  Duncan 
agreeing  to  pay  Isaac  Hare  $500  difference  in 
the  division. 

Shortly  after  the  purchase,  Duncan  and 
wife  removed  to  the  land,  and  Duncan 
155  being  unable  to  pay  for  the  land  *with- 
out  a  sale  of  the  land  near  Giles 
courthouse,  Mrs.  Duncan  consented  to  the 
sale  of  that  land,  with  the  right  reserved 
by  her,  to  have  conveyed  to  her  just  such 
interest  in  the  Wolf  creek  land  as  she  pos- 
sessed in  the  land  at  Giles  courthouse ;  and 
with  that  understanding,  the  land  at  the 
courthouse  was  sold  and  conveyed  to  y7atts 
and  Mahood  for  $3,000. 

In  order  to  carry  out  this  agreement, 
Duncan,  in  1866,  procured  the  conveyance 
from  Isaac  Hare  to  French ;  Chapman  hav- 
ing previously  conveyed  the  whole  tract  to 
said  Hare ;  Duncan  considering  that,  look- 
ing to  the  values  of  the  two  tracts,  that  was 
but  a  just  equivalent  for  Mrs.  Duncan's  in- 
terest in  the  land  near  Giles  courthouse. 

The  respondents  aver  that  they  had  no 
knowledge  of  any  deed  made  by  Isaac  Hare 
to  Duncan,  and  they  are  certain  that  no  di- 
rection, express  or  implied,  was  ever  g'iven 
by  them  or  either  of  them,  for  the  said  con- 
veyance to  be  made;  but  the  same  was 
wholly  without  their  knowledge  or  consent ; 
and  Duncan  avers  that  he  never  accepted 
or  agreed  to  accept  said  conveyance,  and 
knew  nothing  of  its  existence,  until  he  saw 
it  in  the  clerk's  office  a  short  time  before. 
Under  these  circumstances,  Duncan  says 
his  interest  in  the  Wolf  creek  land  cannot, 
in  any  event,  be  more  than  that  of  tenant 
by  the  courtesy,  and  that  is  more  than  he 
would  be  justly  entitled  to  under  the  contract 
with  his  wife. 

A  great  many  witnesses  were  examined 
by  both  the  plaintiff  and  the  defendant. 
Day,  as  to  the  value  of  the  land  sold  by 
Isaac  Hale  to  Day,  and  that  conveyed  by 
Day  to  him;  and  as  is  usual  in  such  cases, 
the  witnesses  for  the  respective  parties 
differed  widely  as  to  the  values  of  both 
tracts.  The  witnesses  for  the  plaintiff  es- 
timated the  land  sold  by  Hale  to  Day  at 
$3,500,  and  one  of  them  at  $4,000;  whilst 
Day's    witnesses    put    it   at   from  $2,000  to 
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$2,500.     So  the    plaintiff's   witnesses   esti- 
mated the  land   in    Mercer  county   at  from 
$600   to    $1,000;  and    Day's   witnesses    put 
it   at   from   SI, 000   to  $2,000.     It  was 

156  *sold    by    Daniel    P.    Hale,    to  whom 
Isaac  Hale  conveyed  it  at  $1,000. 

The  only  witnesses  who  spoke  of  any 
declaration  of  Isaac  Hale's  intention  in 
making  the  conveyance  was  the  defendant, 
Johnston,  and  I^orenzo  D.  Hale.  Johnston, 
having  recovered  the  judg-ment  mentioned 
in  the  bill  and  his  answer  against  Isaac 
Hale,  went  to  see  him,  accompanied  by  L. 
D.  Hale,  in  order  to  secure  some  arrange- 
ment for  its  payment.  He  says,  that  after 
he  had  told  him  the  object  he  had  in  view 
in  coming  to  see  him,  Hale  said  he  intended 
to  pay  all  his  own  debts,  but  that  he  was 
overwhelmed  with  security  debts,  and  that 
he  made  this  deed  to  prevent  paying  these 
security  debts.  After  seeing  Isaac  Hale, 
he  went  on  to  see  Day,  and  after  detailing 
some  conversation  between  them,  by  which 
Hale  seems  to  have  been  offended,  and  told 
him  he  supposed  he  brought  L.  D.  Hale  as 
a  witness;  witness  told  him  no:  he  was 
there  to  represent  Mrs.  Hale's  debts,  but 
that  he  could  be  a  witness  if  necessary. 
Witness  then  says :  '  'In  the  first  part  of  the 
conversation  I  told  him  that  Mr.  Isaac  Hale 
had  told  me  that  he  had  made  the  deed  to 
him  to  prevent  his  having  to  pay  security 
debts,  to  which  he  made  no  reply ;  and  be- 
fore I  left  I  asked  him  if  Mr.  Hale  did  not 
tell  him,  at  the  time  of  making  the  deed, 
that  he  made  it  to  prevent  paying  debts  in 
which  he  was  security.  He  hesitated  or 
pansed  a  moment,  and  asked  me  to  repeat 
the  quesiton,  or  asked  me  what  it  was  I 
asked.  I  repeated  the  question  to  him,  and 
his  reply  was,  I'll  not  answer  that  question 
now. 

Lorenzo  D.  Hale  says  he  was  with  John- 
ston on  the  occasion  referred  to  by  him, 
and  he  concurred  with  Mr.  Johnston  in  his 
statement  of  what  occurred  during  those 
conversations. 

Day,  who  gave  evidence  in  the  case,  says 

Mr.  Johnston   said,    if   I  am  not  mistaken, 

that  Mr.    Hale   owed   him  a  debt,  and  if  he 

saw   an    opportunity,    he   intended  to 

157  *make  it.     After   that   Mr.    Johnston 
asked  me  two  questions  that  I  did  not 

answer.  He  asked  me  if  I  ever  heard  Mr. 
Hale  sa3'  that  he  would  not  pay  a  security 
debt.  After  he  had  threatened  to  sue  the 
land  and  make  the  money,  I  thought  it 
proper  not  to  answer  the  question,  and  I  told 
him  I  would  not  answer  the  question.  His 
reason  for  not  answering  was,  that  John- 
ston and  Hale  had  come  there,  and  he  thought 
it  was  done  to  take  advantage  of  him.  He 
says,  if  Isaac  Hale  had  any  intention  of 
delaying  or  defrauding  his  creditors  he 
never  revealed  it  to  me. 

The  evidence  shows  very  clearly  that  the 
land  conveyed  in  trust  for  Mrs.  Andrew  J. 
Hare  was  paid  for  in  the  mode  stated  in 
their  answer,  by  the  proceeds  of  the  sale  of 
her  land,  and  by  money  in  the  hands  of  her 
tmstee,  Wm.  H.  Hale,  bequeathed  to  her 
by  her  grandfather,  Isaac   Hale.     The   dif- 


ferent sales  of  the  land,  and  the  state  of  the 
title,  are  correctly  stated  by  James  E^.  Hare, 
except  as  to  the  plaintiff's  lien. 

A.  J.  Pendleton,  who  was  consulted  by 
A.  J.  Hare  as  to  his  rights,  states  that  he 
prepared  the  deed.  As  to  the  debts  due  the 
plaintiff,  about  the  time,  perhaps  the  day, 
on  which  the  additional  securities  of  Isaac 
Hale  and  E.  G.  Duncan  were  added  to  the 
notes,  he  had  an  interview  with  the  plain- 
tiff, and  he  advised  her  that,  if  her  vendor'* 
lien  then  existed,  the  taking  of  additional 
securities  would  not  impair  it.  Johnston 
says  Mr.  Pendleton  applied  to  him,  as  ex- 
ecutor of  Edward  Hale,  to  release  the  secur- 
ity, but  he  declined  to  do  it.  Lorenzo  D. 
Hale,  who  acted  as  the  agent  of  the  plain- 
tiff, says  that  at  the  time  James  F.  Hare 
proposed  to  give  additional  securities  on  the 
bonds,  witness  informed  him  that  Mrs.  Hale 
would  not  release  her  lien  on  the  land  for 
any  security  he  might  offer.  Witness  also 
informed  Mr.  Pendleton  at  that  time  that 
Mrs.  Hale  would  not  release  her  right  to  the 
land.  After  Mr.  Pendleton  returned  from 
seeing  Mrs.  Hale,    witness   went  over 

158  to   her   house  *to  get  the  bonds.     He 
got  them   from   Mrs.  Hale,    with    the 

instruction  from  her  that  she  would  not  re- 
lease her  lien  on  the  land  for  anj-  security, 
but  they  could  give  the  security  or  not. 

As  to  the  land  conveyed  to  French  in  trust 
for  Mrs.  Duncan,  it  was  paid  for  by  the 
proceeds  of  the  sale  of  her  land,  which  was 
sold  under  an  agreement  with  her,  that  she 
should  have  the  same  interest  in  the  land 
purchased ;  and  the  first  deed  seems  to  have 
been  executed  by  Isaac  Hare,  as  stated  in 
his  answer,  and  without  the  knowledge  of 
Duncan. 

The  cause  came  on  to  be  heard  on  the 
17th  of  October  1867,  upon  the  bills  taken 
for  confessed  as  to  some  of  the  defendants, 
the  answers  of  the  others  and  exhibits  filed 
(but  nothing  is  said  of  replications  to  the 
answers,  or  the  depositions),  and  the  court 
made  a  decree  declaring  the  deed  from  Isaac 
Hale  to  Day  fraudulent  and  void,  and  set- 
ting it  aside;  and  commissioners  named 
were  directed  to  sell  the  land  upon  terms 
stated  in  the  decree.  The  bill  was  dismissed 
as  to  Andrew  J.  Hare  and  Wilmoth,  his 
wife,  and  her  trustee,  Gibson.  And  the 
court  being  unable,  in  the  present  condition 
of  the  case,  to  determine  what  interest 
Elisha  G.  Duncan  has  in  the  land  conveyed 
to  him  by  Isaac  Hare,  or  what  the  same  is 
worth,  ordered  that  a  commissioner  should 
take  an  account  of  the  interest  of  said 
Duncan  in  said  land,  and  its  value,  and 
make  report  to  the  court  at  its  next  term. 

From  so  much  of  this  decree  as  set  aside 
the  deed  from  Isaac  Hale  to  Day,  and  di- 
rected a  sale  of  the  land,  Day  applied  to  a 
judge  of  the  District  court  at  Abingdon  for 
an  appeal ;  and  from  so  much  of  the  said 
decree  as  dismissed  the  bill  as  to  A.  J.  Hare 
and  wife,  and  her  trustee,  Mrs.  Hale  applied 
for  an  appeal:  and  both  appeals  were  al- 
lowed. 

The  case  was  argued  for  the  appel- 

159  lants  by  Wade  and^John  W.  Johnston, 
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and  for  the  appellees,  Andrew  J.  Hare 
and  wife,  by  the  Attorney-General  and 
Mahood. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

The  origfinal  bill  in  this  cause  was  exhib- 
ited for  the  purpose  of  setting-  aside  the 
deed  of  conveyance  made  by  Isaac  Hale  and 
Nancy  his  wife,  to  their  son-in-law,  Isaac 
H.  Day,  as  fraudulent  and  void  as  to  cred- 
itors ;  and  to  subject  the  lands  so  conveyed 
to  satisfy  the  plaintiffs*  judgments.  The 
consideration  mentioned  in  the  deed  for  said 
conveyance  is  $1,700.  But  there  is  a  paper 
filed  as  an  exhibit  with  the  answer  of  Isaac 
Hale,  which  purports  to  be  an  oblig-ation  of 
Isaac  H.  Day,  in  consideration  that  Nancy 
Hale,  the  wife  of  Isaac  Hale,  had  relin- 
quished to  the  said  Day,  her  dower  in  the 
said  lands,  to  maintain  and  support  her  in 
comfort  for  her  natural  life,  in  addition  to 
the  consideration  of  $1,700  mentioned  in  the 
deed;  and  it  is  assigned  as  an  error  in  the 
decree  here  for  the  first  time,  that  Mrs.  Hale 
was  not  made  a  party  in  the  suit. 

In  general,  all  persons  materially  inter- 
ested in  the  subject,  ought  to  be  made  par- 
ties to  the  suit,  either  as  plaintiffs  or 
defendants;  whether  those  whose  rights 
are  concurrent  with  the  party  instituting 
the  suit,  or  those  who  are  interested  in 
resisting  the  plaintiffs'  claim.  We  are  of 
opinio^  that  Mrs.  Hale  is  not  shown  to 
have  aity  such  interest.  She  has  certainly 
no  interest  concurrent  with  the  plaintiff; 
and  the  bill  not  seeking  to  subject  her  con- 
tingent interest  of  dower,  she  is  not  inter- 
ested in  resisting  the  plaintiffs'  claim. 
Her  right  of  dower  in  the  lands,  should 
she  survive  her  husband,  or  the  agreement 
of  Day  for  her  maintenance  and  support, 
in  consideration  of  her  relinquishment,  is 
not  a  matter  necessarily,  nor  properly,  a 
subject  of  litigation  in  this  suit ;  and  we 
are,  therefore,  of  opinion  that  there  is  no 
error  in  the  decree  of  the  Circuit  court  upon 
this  ground. 

The  next  assignment  of  error  we 
160  shall  notice  is,  that  *the  decree  not 
stating  that  the  cause  was  heard  upon 
depositions,  they  should  be  excluded  from 
consideration;  and  the  answers  being  re- 
sponsive to  the  bill,  and  denying  its  mate- 
rial allegations,  it  should  have  been 
dismissed.  The  record  shows  that  deposi- 
tions were  taken  by  both  parties,  and  that 
both  parties  were  present  at  the  taking  of 
the  depositions,  and  cross-examined  each 
others  witnesses ;  and  it  appearing  from  the 
entry  of  the  clerk,  that  the  depositions  were 
filed  in  the  cause  before  the  hearing,  and 
the  decree  being  evidently  founded  upon  the 
evidence,  it  is  fair  to  presume  that  it  was  a 
clerical  omission  in  drawing  the  decree,  and 
that  the  cause  was  heard  upon  the  deposi- 
tions. 

The  case  of  Shumate  v.  Dunbar,  6  Munf. 
430,  is  not  very  fully  reported.  But  it  was 
a  suit  against  an  absent  defendant,  and  it 
was  incumbent  on  the  court  to  see  that  the 
proceedings  against   him   were   all   regular 


and  proper;  and  it  not  appearing  in  the 
record  that  any  notice  had  been  given  to 
him'  of  the  time  and  place  of  taking  the 
depositions,  either  by  publication  or  other- 
wise, the  court  would  not  look  into  them. 
If  this  were  an  error,  it  might  have  been 
corrected  in  the  court  below  on  motion.  A 
decree  cannot  be  reversed  now  even  for 
want  of  a  replication  to  the  answer,  when 
the  defendant  has  taken  depositions,  as  if 
there  had  been  a  replication.  Nor  shall  a 
decree  be  reversed  at  the  instance  of  a  party 
who  has  taken  depositions,  for  an  infor- 
mality in  the  proceedings,  when  it  appears 
that  there  was  a  full  and  fair  hearing  upon 
the  merits,  and  that  substantial  justice  has 
been  done.  Code,  ch.  181,  {  4,  p.  743. 
We  are  therefore  of  opinion  that  this  objec- 
tion should  be  overruled. 

The  material  and  important  question  in 
this  branch  of  the  case  is.  Is  the  deed  from 
Isaac  Hale  to  Isaac  H.  Day  fraudulent  and 
void  as  to  creditors?  We  deem  it  unneces- 
sary to  go  into  a  review  and  analysis  of  the 
testimony.  But,  after  a  careful  examina- 
tion, we  are  of  opinion  that  there  is  no  error 
in  the  decree  on  this  point.  We  think 
161  *that  the  said  deed,  was  made  with 
intent  to  hinder,  delay,  and  defraud 
creditors,  and  that  the  grantee  was  cogni- 
zant of  such  intention. 

We  are  also  of  opinion,  that  the  Circuit 
court  did  not  err,  in  directing  a  reference 
to  a  master,  to  ascertain  and  report  what  is 
the  interest  of  Elisha  G.  Duncan,  in  the 
property  conveyed  by  Isaac  Hare  to  James 
H.  French,  in  trust  for  the  wife  of  said  Dun- 
can ;  for  the  interest  of  said  Duncan,  what- 
ever it  may  be,  is  liable  to  the  plaintiffs' 
judgment  against  him. 

It  now  only  remains  to  consider  the  ques- 
tion raised  by  the  plaintiffs'  appeal.  And 
here  we  have  more  difiiculty.  James  F.  Hare, 
in  his  answer,  says  that  when  he  purchased 
from  Edward  Hale,  he  proposed  that  he 
would  retain  a  lien  upon  the  land  for  the 
purchase  money;  but  Hale  refused,  and 
agreed  to  release  the  land,  if  he  would  give 
him  personal  security;  and  that  he  gave 
the  personal  security  he  required.  That 
after  the  death  of  Edward  Hale,  he  was 
negotiating  the  sale  of  the  land  to  the  trus- 
tees of  Mrs.  Wilmoth  Hare,  and  in  order  to 
consummate  the  sale,  he  went  to  Giles 
Courthouse,  and  applied  to  James  D.  John- 
ston, executor  of  Edward  Hale,  to  release 
the  lien,  and  proposed  to  give  additional 
security  if  he  would  do  so;  that  Johnston 
as  executor  refused,  but  said  he  would  con- 
sult Mrs.  Hale ;  and  that  he  soon  returned, 
and  said  he  had  had  an  interview  with  her, 
and  that  she  assented.  This  conduct  of  this 
defendant  is  remarkably  incompatible  with 
his  alleged  agreement  with  Hale.  He  af- 
terwards attempts  to  explain  it,  by  saying 
that  the  release  of  Edward  Hale  being  only 
verbal,  and  there  being  no  witness,  he 
thought  he  would  be  unable  to  establish  it 
after  his  death.  But  almost  in  the  same 
breath  he  says,  that  Edward  Hale  directed 
George  D.  Hoge  to  have  the  conveyance 
made  directly   to   him.     Such   proof  would 
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have  tended  strong^ly  to  prove  his  alleg^ation, 
that  Hale  had  agreed  to  release  the  land; 
but  it  was  not  produced,  and  no  at- 
162  tempt  is  made  *to  account  for  its  non- 
production.  But  if  there  had  been 
such  an  agreement,  and  such  proof  to  es- 
tablish it,  it  is  really  surprising  that  he 
should  have  gone  to  the  executor,  and, 
without  even  mentioning  such  an  agree- 
ment, and  insisting  upon  it,  have  proposed 
to  him  to  release  the  lien  upon  an  entirely 
new  consideration. 

But  the  statement  of  this  defendant,  as  to 
the  result  of  the  interview  with  the  execu- 
tor, and  the  assuracces  which  he  gave  him 
of  the  consent  of  Mrs.  Hale  to  release  the 
land  upon  his  giving  the  additional  per- 
sonal security  he  proposed,  is  wholly  irre- 
concilable with  the  depositions  of  James  D. 
Johnston,  Albert  6.  Pendleton,  Lorenzo 
Hale,  and  Mrs.  Beatrice  A.  Hale;  so  that, 
if  his  answer  positively  negatived  the  alle- 
gations of  the  bill,  and  was  directly  respon- 
sive, and  not  merely  affirmative  matter 
which  it  was  incumbent  on  him  to  prove, 
nnsupported  as  it  is  by  any  evidence  in  the 
cause,  it  could  not  weigh  as  a  feather 
against  such  a  weight  of  testimony. 

It  does  not  appear,  therefore,  that  Edward 
Hale  agreed  to  release  his  recourse  upon 
the  land.  And  we  think  it  is  proved  be- 
yond all  question,  that  Mrs.  Hale  did  not, 
bttt  that  she  positively  refused  to  release  the 
land;  though  she  consented  that  additional 
personal  security  might  be  given,  provided 
it  should  not  prejudice  her  recourse  upon 
the  land,  which  she  was  not  willing  to  sur- 
render for  any  personal  security.  And, 
indeed,  she  agreed  with  Mr.  Pendleton,  who 
appears  in  this  matter  to  have  acted  as  the 
counsel  and  agent  of  A.  J.  Hare  and  his 
wife,  and  their  trustee,  to  allow  the  addi- 
tional security  to  be  given,  only  upon  his 
assurance,  that  it  would  not  prejudice  her 
lien  upon  the  land,  if  she  had  any,  but 
would  rather  strengthen  it. 

At  the  same  time,  it  is  very  evident  that 
Andrew  J.  Hare  and  wife,  and  their  trustee, 
finally  concluded  the  contract,  accepted  the 
conveyance  which  was  made,  and  paid  the 
purchase  money,  with  perfect  reliance 
163  upon  the  ^information  and  assurances 
they  had  received,  that  the  deed  would 
invest  them  with  a  good  title,  and  that  they 
were  entirely  safe  in  accepting  it.  And 
jet  it  is  a  plain  inference,  from  the  evi- 
dence, that  they  must  have  known  that  Mrs. 
Hale  held  James  F.  Hare's  bonds  for  the 
purchase  money,  and  that  she  claimed  a 
lien  upon  the  land  for  their  payment,  which 
she  was  not  willing  to  surrender.  What  was 
the  ground  of  their  reliance,  unless  it 'was 
the  opinion  of  their  counsel,  which  he  in- 
timated to  Mrs.  Hale,  that  she  had  no  lien 
upon  the  land,  there  is  nothing  in  the  rec- 
ord to  show.  Nor  is  there  anything  in  the 
record  to  show  that  Isaac  Hare,  in  executing 
the  deed  of  conveyance,  did  not  act  in  per- 
fect good  faith,  or  that  any  culpability  at- 
taches to  Mrs.  Hale.  If  she  had  such  a  lien, 
or  right  of  recourse  upon  the  land,  it  is  very 
evident  that  she  did  nothing  to  surrender  it. 


It  is  contended  by  the  appellees,  in  the 
cross  appeal,  that  no  such  lien  existed. 
That  is  the  only  remaining  question. 

Before  our  statute,  ch.  119,  {  1,  p.  567  of 
Code,  it  was  well  settled,  that  a  vendor 
who  conveyed  the  land  to  the  vendee  had  a 
lien  upon  it  for  the  unpaid  purchase  money 
in  the  hands  of  the  vendee,  or  a  volunteer 
claiming  under  him,  or  purchasers  for  val- 
uable consideration  with  notice.  Where  a 
conveyance  is  made  now,  by  the  statute, 
the  lien  is  abolished,  unless  expressly  re- 
served on  the  face  of  the  conveyance.  But 
when  no  conveyance  is  made,  the  case  is 
not  within  the  purview  of  the  statute,  and 
the  law  is  the  same  as  it  was  before  the 
statute  was  enacted. 

And  in  such  case  it  is  well  settled  that 
the  vendor  has  recourse  upon  the  land,  not- 
withstanding the  vendee  gave  personal  or 
other  security  for  the  purchase  money,  and 
notwithstanding  the  subsequent  purchaser, 
or  incumbrancer,  had  no  notice  that  the 
purchase  money,  or  any  part  of  it,  was  un- 
paid. Yancy  v.  Mauck  &  als.,  15  Gratt. 
300;  citing  Hatcher's  adm'x  v.  Hatcher's 
ex'ors,  1  Rand.  53;  andL#ewisv.  Caperton's 

ex'or,  8  Gratt.  148. 
164  *In  Beirne's  ex'ors  v.  Campbell,  4 
Gratt.  125,  Campbell  had  but  an 
equitable  title,  which  he  sold  to  Burke,  and 
which  Burke  conveyed,  with  other  lands, 
to  trustees  for  the  benefit  of  creditors.  At 
the  time  of  Burke's  conveyance  the  legal 
title  was  in  Estill,  which  was  afterwards 
conveyed,  by  the  direction  of  Campbell,  to 
Burke.  At  the  sale  by  the  trustees,  Beirne 
became  the  purchaser  of  this  tract.  This 
court  held  that  the  land  was  chargeable  in 
the  hands  of  Beirne  for  the  balance  of  pur- 
chase money  due  from  Burke  to  Campbell, 
though  he  had  obtained  the  legal  title,  and 
had  no  notice  that  purchase  money  was  due 
to  a  previous  vendor.  That  case,  we  think, 
goes  very  far  in  support  of  the  lien  of  the 
vendor  of  an  equitable  title — much  farther 
than  it  is  necessary  to  go  in  this  case,  to 
enforce  the  lien  of  Edward  Hale  against 
the  purchasers  from  his  vendee,  having 
notice  of  the  purchase  money  due  him,  and 
that  his  representative  insisted  upon  her 
lien,  and  refused  to  surrender  it  for  any 
personal  security,  unless  the  mode  of  trans- 
ferring the  equitable  title,  by  an  assignment 
of  the  title  bond,  makes  a  difference.  In 
this  case  it  is  not  averred  in  the  pleadings, 
nor  proved  in  the  cause,  except  by  recital 
in  one  of  the  deeds,  to  which  the  appellee, 
Beatrice  A.  Hale,  was  not  a  party,  that 
the  equitable  title  of  Edward  Hale  was 
transferred  to  James  F.  Hare,  by  the  as- 
signment to  him  of  the  title  bond  of  Isaac 
Hare,  under  which  Edward  Hale,  by  as- 
signment, held  the  equitable  title  to  the 
land  in  question.  But  assuming  that  to  be 
the  fact,  has  the  assignor  a  lien  upon  the 
land  for  the  purchase  money?  It  seems  to 
be  well  settled,  that  one  who  sells  an  equi- 
table right  to  land,  retains  a  lien  upon  it 
for  the  consideration,  when,  under  the  same 
circumstances,  the  vendor  of  the  legal  title 
would  have  an    equitable   lien.     The  lien  is 
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recog'tiized  to  the  same   extent   in  case  of  a 

sale  of  an  equitable   title  as  of  a  legal  one. 

1  Lead.  Cases  in   Eq.    side   p.   270,  top  363; 

Steward  v.    Hulton,  3  J.  J.  Marsh.  R. 

165  178.     If  the  vendor  had  *sold  the  legal 
title,  but  had   not   conveyed,  the  land 

would  have  been  charged  with  the  purchase 
money,  as  we  have  seen,  in  the  hands  of  a 
subsequent  purchaser  or  incumbrancer,  even 
without  notice,  and  notwithstanding  the 
vendor  had  taken  personal  security. 

In  Ligon  v.  Alexander,  &c. ,  7  J.  J.  Marsh. 
R. '288,  the  case  was  this:  Ogden,  having 
title,  executed  a  title  bond  for  a  piece  of 
land  to  L/igon,  who,  having  paid  therefor, 
assigned  the  bond  to  Morgan,  who  assigned 
it  to  Alexander,  with  notice  of  the  non- 
payment of  the  purchase  money  due  from 
Morgan  to  Ligon,  and  of  the  lien  asserted 
by  the  latter  on  the  land  for  its  payment. 
The  court  held  that  the  land  in  the  hands 
of  Alexander  was  bound  for  the  purchase 
money  due  Ligon.  The  court  says :  *  *  Before 
any  assignor  can  have  such  a  lien,  he  must 
show  himself  to  have  been  the  beneficial 
owner  of  the  property  by  payment  of  the 
purchase  money  to  his  vendor.  With  this 
borne  in  mind,  there  can  be  no  difficulty 
in  recognizing  any  number  of  distinct  liens, 
from  the  first  assignor  to  the  last  assignee 
of  the  bond."  This  decision  is  recognized 
in  Gallway  v.  Hamilton's  heirs,  &c.,  1  Dana 
R.  576,  (see  also  Stewart  v.  Hulton,  3  J.  J. 
Marsh.  R.  178,)  in  the  following  language: 
**This  court  has  decided  that  the  assignor 
of  a  bond  for  title  to  a  tract  of  land  is  en- 
titled to  a  lien  on  the  land  to  secure  the 
purchase  money,  notwithstanding  the  as- 
signee has  parted  with  the  bond  by  transfer 
to  another,  provided  he  had  notice  of  such 
lien." 

The  case  of  Ligon  v.  Alexander  strikingly 
resembles  the  case  in  hand;  and  it  is  sup- 
ported by  the  well  settled  principle  that  the 
lien  in  case  of  a  sale  of  an  equitable  title 
is  recognized  to  the  same  extent  as  in  the 
sale  of  the  legal  title,  and  is  in  harmony, 
except  that  it  does  not  go  as  far,  with 
Campbell  v.  Beirne,  supra,  decided  by  this 
court. 

We  are  therefore  of  opinion  that  the  decree 
of  the   Circuit    court   is   erroneous  in 

166  holding   that   there   is   no  lien  *upon 
the  land  sold  by  £^dward  Hale  to  James 

T,  Hare,  and  by  him  to  Daniel  Hale,  trus- 
tee of  Wilmoth  Hare,  for  the  purchase  money 
due  from  James  P.  Hare  to  Beatrice  A. 
Hale,  widow  and  legatee  of  Edward  Hale, 
deceased ;  and  in  dismissing  the  suit  as  to 
the  defendants,  Andrew  J.  Hare  and  wife, 
and  her  trustee,  Eustace  Gibson. 

The  court  is  also  of  opinion  that  the  said 
tract  of  land  is  primarily  liable  to  the  pay- 
ment of  the  said  purchase  money ;  and  that, 
although  the  decree  is  right  in  setting  aside 
the  deed  from  Isaac  Hale  to  Isaac  H.  Day, 
as  fraudulent  and  void  as  to  creditors,  the 
said  land  can  only  be  subjected  to  the  pay- 
ment of  the  purchase  money  which  was  due 
from  James  F.  Hare  to  Edward  Hale  for  the 
land  he  sold  him,  and  upon  which  he  re- 
tained a  lien   for    its   payment,  in  case  the 


same  should  be  insufficient  to  satisfy  the 
same,  and  then  only  for  the  deficiency.  But 
inasmuch  as  there  were  other  judgments 
against  the  said  Isaac  Hale,  which  charged 
the  land,  the  decree  is  right  in  directing 
the  same  to-be  sold. 

We  are  of  opinion,  therefore,  that  the 
decree  of  the  Circuit  court  should  be  re- 
versed so  far  as  it  is  herein  declared  to  be 
erroneous,  and  in  all  other  respects  affirmed. 

The  decree  was  as  follows : 

The  court,  for  reasons  stated  in  writing 
and  filed  with  the  record,  is  of  opinion  that 
the  decree  of  the  Circuit  court  is  erroneous 
in  holding  that  the  tract  of  land  sold  by 
Edward  Hale  to  James  F.  Hare,  and  by  him 
to  Daniel  Hale,  trustee  of  Wilmoth  Hare, 
is  not  chargeable  with  the  purchase  money 
due  from  James  F.  Hare  to  Beatrice  A. 
Hale,  the  widow  and  legatee  of  Kdward 
Hale,  deceased ;  and  in  dismissing  the  suit 
as  to  the  defendants,  Andrew  J.  Hare  and 
his  wife,  Wilmoth  Hare,  by  her  trustee, 
Eustace  Gibson,  with  costs;  and  that 
167  *there  is  no  other  error  in  said  decree. 
It  is  therefore  decreed  and  ordered, 
that  said  decree  of  the  Circuit  court  be  re- 
versed and  annulled,  so  far  as  it  is  herein 
declared  to  be  erroneous,  and  in  all  other 
respects  affirmed;  and  Beatrice  A.  Hale, 
appellee  in  the  appeal  of  Isaac  H.  Day,  and 
the  appellant  in  the  cross  appeal,  recover 
her  costs  in  this  court :  which  is  ordered  to 
be  certified  to  the  Circuit  court  of  Giles 
county,  for  further  proceedings  to  be  had 
therein. 

Decree  upon  Day's  appeal  affirmed.  De- 
cree upon  B.  A.  Hale's,  reversed. 
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*Carr  v.  Carr. 


March  Term,  1872.  Riclimond. 

1.  The  construction  of  S  7,  cli.  100,  Code  of  1880.  in 
relation  to  divorces  a  mensa  et  thoro,  firiven  In  Bailey 
y.  Bailey,  21  Gratt  43,  approved  and  acted  on. 

a.  Husband  and  Wife— Le^al  Grounds  for  Wife's  Deser- 
tion.*—That  a  husband  is  rude  and  dictatorial  in 
his  speech  to  his  wife,  ezactinsr  in  his  demands 
upon  her,  and  sometimes  unkind  and  neffliirent  in 
his  treatment  of  her,  even  when  she  was  sick,  and 
worn  and  weary,  in  watch insr  and  nursinir  their 
sick  child,  is  no  lesral  firrounds  for  her  leayinsr  him. 

3.  Seme— Same— Alimony.— A  wife  having  left  her 
husband  without  ffood  lefiral  flxounds  Is  not  entitled 
to  alimony. 

*Husband  and  WIfo-Leffal  Orounds  for  Wife's  Deser- 

tlon.— Desertion  is  a  breach  of  matrimonial  duty, 
and  is  composed,  first,  of  the  breaking  off  of  matri- 
monial co-habitation:  and,  secondly,  an  intent  to 
desert  in  the  mind  of  the  offender.  Both  must 
combine  to  make  the  desertion  complete,  and  a 
mere  separation  by  mutual  consent  is  not  a  deser- 
tion by  either  party.  Latham  v.  Latham,  90  Oratt. 
307,  and  note.  In  Harris  v.  Han:*is,  31  Oratt  18,  it  was 
held  that  the  circumstances  must  be  very  peculiar 
indeed,  if  any  such  case  there  could  be,  which 
J  Qstif  yinfir  a  decree  for  an  absolute  divorce  in  behalf 
of  the  husband  for  wilful  desertion  of  the  wife, 
would  at  the  same  time  warrant  a  decree  in  her 
behalf.  See  also.  Throckmorton  v.  Throckmorton, 
86  Va.  768.  11  S.  £.  Rep.  289. 


70 


22  GRATT. 


Carr  V,  Carr. 


160 


4.  S«ae-5aBW— Custody  of  Children.*— A  wifetaaTinff 
left  ber  hasband  wltlioat  Grood  lesral  Grrounds,and 
taken  their  cblld  with  her.  thouffh  there  is  no 
other  imputation  upon  her  conduct,  upon  a  decree 
for  a  dlTorce  a  msiua  ei  thoro  at  the  siiit  of  the 
hosband,  on  the  gronnd  of  desertion,  the  child 
-will  be  restored  to  the  husband,  thousrh  it  is  a 
female  and  but  three  years  old;  and  thoufirh  the 
husband's  treatment  of  his  wife  has  been  coarse, 
nide,  petulant,  close,  exacting,  and  penurious, 
leaving  her  to  bear  alone  burdens  and  trials 
▼hich  it  should  hare  been  his  hiirhest  pleasure  to 
sbare  and  to  relieve. 

This  was  a  suit  in  equity,  brought  in 
July  1869,  in  the  Circuit  court  of  Loudoun 
county,  by  Thomas  E.  Carr,  against  his 
wife,  Ascenith  Ann  Carr,  for  a  divorce  a 
mensa  et  thoro,  and  the  recovery  of  the 
child  of  the  marriage.  The  only  ground 
on  which  the  divorce  was  asked  was  deser- 
tion. This  was  admitted  in  the  answer, 
and  proved  in  the  cause.  The  defendant 
insisted  that  she  went  with  his  consent. 
The  parties,  who  seem  to  have  been  raised 
within  a  half  mile  of  each  other,  were  mar- 
ried on  the  20th  of  May  1867.  A  fe- 
169  male  child  was  born  *to  them  on  the 
7th  of  April  1868;  and  on  the  12th  of 
July  she  left  her  husband,  taking  her  child 
with  her,  and  went  to  her  father's  house, 
where  she  has  since  lived. 

Thomas  B.  Carr  was  the  only  son  of  his 
mother,  and  she  was  a  widow,  and  he  had 
three  sisters.  At  the  time  of  his  marriage 
he  lived  with    his   mother,    and,  probably. 


of  Children.— As  to  the  cush 
todjof  the  children  when  the  wife  has  deserted  the 
husband  without  srood  lesral  grounds,  see  Latham 
T.  Latham,  30  Oratt.  807,  and  note. 

AUnONY. 

Oclloitloii.— Alimony  is  an  allowance  made  to  the 
wife  out  of  the  husband's  estate  or  income  upon  a 
decree  of  separation.    Latham  v.  Latham,  80  Qratt 

Or%taofAliaiony.— "Alimony  had  its  oriflrln  in  the 
leeal  obli^ration  of  the  husband,  incident  to  the 
marriage  state,  to  maintain  his  wife  in  a  manner 
stilted  to  his  means  and  social  position."  Harris 
T.  Harris,  81  GratL  17. 

Aaoant  of  Allnony— Discretion  of  Court— Qonerai 
Rsie.-Says  the  court,  in  Bailey  ▼.  Bailey.  21  Gratt 
57,  'In  rei?ard  to  allotment  for  alimony,  there  is  no 
fixed  rule.  It  is  a  matter  within  the  discretion  of 
the  court  Yet,  it  is  not  an  arbitrary  but  a  Judicial 
discretion,  to  be  exercised  in  reference  to  estab- 
lished principles  of  law  relating  to  the  subject  and 
upon  an  equitable  view  of  all  the  circumstances  of 
the  particular  case.  The  sreneral  rule  in  respect  to 
alimony  Is.  that  the  wife  is  entitled  to  a  support 
correspondinir  to  her  condition  in  life  and  the 
fortune  of  her  husband.  And  in  the  lanflruafire  of 
NBLBoar.  C.  J.,  in  Burr  v.  Burr.  7  Hill  (N.  Y.)  807: 
'When  the  delinquency  of  the  husband  has  been 
established,  and  the  wife  is  the  injured  party  driven 
by  his  cruelty  or  other  wronarful  conduct  from  the 
comfort  of  domestic  enjoyments,  she  should  be 
liberally  supported.* 

"But  while  alimony  is  commonb'  defined  a  propor- 
tion of  the  husband's  estate,  yet  the   duty  of  a 


one  sister,  on  a  farm  in  which  the  mother 
was  entitled  to  dower,  which  had  not  been 
laid  off  to  her ;  and  subject  to  her  dower,  it 
was  the  property  of  Thomas  E.  Carr  and 
his  sisters.  He  took  his  wife  to  this  house, 
where  they  continued  to  live  until  she  left 
him. 

Thomas  E.  Carr  was  honest,  industrious, 
sober,  and  correct  in  his  dealings ;  but  he 
was  penurious,  selfish,  ill  tempered,  and 
unsocial.  His  wife,  who  seems  to  have  been 
quite  young,  was  virtuous,  correct,  of  affec- 
tionate temper,  fond  of  her  friends,  social 
in  her  nature,  and  withal  spirited,  and 
quick  to  feel.  It  is  easy  to  imagine  that 
the  lives  of  two  persons  so  unlike  in  dispo- 
sition, and  yet  so  closely  united,  would  not 
glide  on  without  a  ripple.  Their  collisions 
seem  to  have  been  frequent.  He  was  some- 
times rude  and  dictatorial  in  his  speech  to 
her,  and  exacting  in  his  demands,  and 
sometimes  unkind  and  negligent  in  his 
treatment  of  her,  even  when  she  was  sick, 
or  worn  and  weary  with  watching  and 
nursing  their  sick  child.  She,  on  the  other 
hand,  was  quick  to  feel  his  treatment,  not 
very  patient  to  bear  it,  nor  with  the  self- 
denial  to  endeavor  to  accommodate  herself 
to  his  disposition  and  wishes.  The  conse- 
quence of  these  disagreements  was,  that 
she  twice  left  him.  The  first  time  she  re- 
turned after  a  day  or  two,  upon  his  request. 
The  second  time  she  has  remained  away. 

There  are  letters  from  the  husband  to  the 
wife,  filed  by  him,  urging  her  to  return  to 
him,    and    assuring    her   of   his   continued 

husband  to  maintain  his  wife  does  not  depend  alone 
upon  his  havinfir  visible  tangible  property.  While 
the  parties  are  Uvlnfir  toGrether,  they  are  bound  to 
contribute  by  their  several  personal  exertions  to  a 
common  fund,  which  in  law  is  the  husband's,  but 
from  which  the  wife  may  claim  support  If  she  is 
compelled  to  seek  a  divorce  on  account  of  his 
misconduct  she  loses  none  of  her  rights  in  this 
respect  only  she  is  to  draw  her  maintenance  in  a 
different  way;  that  is  under  a  decree  for  alimony, 
based,  if  he  has  no  property,  upon  his  earnincrs  or 
ability  to  earn  money."  Cited  and  approved  in 
Miller  V.  Miller.  08  Va.  200,  23  S.  £.  Rep.  282;  Harris 
v.  Harris.  81  Gratt  17;  Cralle  v.  Cralle.  84  Va.  202,  6 
S.  £.  Rep.  12. 

Income  of  HusiNind,  the  Fund  from  Which  Alimony 
is  Granted.— In  respect  to  alimony  the  greneral  rule 
is  that  the  income  of  the  husband,  however  derived 
or  derivable,  is  the  fund  from  which  the  allowance 
is  made.  HeniDsrer  v.  Heninger,  90  Va.  274.  18  S.  E. 
Rep.  103,  citingr  Bailey  v.  Bailey,  21  Gratt  43;  Cralle 
V.  Cralle,  84  Va.  108,  6  S.  E.  Rep.  12. 

"The  general  rule  undoubtedly  is.  that  the  income 
of  the  husband,  whether  derived  or  to  be  derived 
from  his  personal  exertions  or  from  permanent 
property,  or  from  both,  is  the  fund  from  which  ali- 
mony is  decreed,  and  the  amount,  as  already  said, 
will  depend  upon  the  particular  circumstances  of 
each  case."  The  court.  In  Cralle  ▼.  Cralle,  84  Va.  802, 
6  S.  E.  Rep.  12,  citiufiT  Harris  v.  Harris,  31  Gratt  13; 
Carr  v.  Carr,  22  Gratt  168;  Myers  v.  Myers,  83  Va.  806, 
6  S.  E.  Rep.  630. 

Instances  of  Amount  Allowed.— Twenty  dollars  a 
month  is  not  too  much,  where  husband  owns  a  farm 
of  the  value  of  12,500,  personalty  of  1500  value,  is 
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affection.  The  first  is  dated  November  Sd, 
1868,  and  to  this  he  received  no  answer. 
The  second  is  dated  March   25th,    1869,  and 

to  this  he  received  a  reply,  with  a  very 
170      decided  refusal  to  return,  *and  which 

evinces  that  she  was  still  smarting* 
under  the  ill  treatment  she  at  least  con- 
sidered she  had  received.  The  third  is  dated 
March  20th,  '71.  In  this  he  tells  her  that 
from  the  day  she  left  him — then  nearly 
three  years — to  the  present  time,  there  had 
been  no  hour  in  which  he  would  not  gladly 
have  taken  her  back  to  his  home  and  his 
heart.  He  says  the  time  is  near  at  hand 
for  the  hearing  of  their  case,  and  he  be- 
seeches her  to  come  back  and  let  him  prove 
to  her  that  he  can  and  will  be  her  loving 
and  devoted  husband. 

The  cause  came  on  to  be  heard  on  the 
24th  of  April  1871,  when  the  court  made  a 
decree  giving  to  the  plaintiff  a  divorce  a 
mensa  et  thoro  from  the  defendant,  and 
giving  to  him  the  custody  of  the  child,  and 
refusing  alimony  to  the  wife.  And  leave 
was  granted  to  either  party  to  come  into  the 
court  and  apply  for  any  further  relief  in  the 
cause.  From  this  decree  Mrs.  Carr  obtained 
an  appeal  to  this  court. 

Harrison,  for  the  appellants. 

Hunton,  for  the  appellee. 

BOUL/DIN,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the 
Circuit   court   of    Loudoun    county,    at   its 

stronff  and  In  firood  health,  between  40  and  45  years 
of  affe,  and  the  wife  Is  delicate  with  five  younfir  chil- 
dren.   Owens  V.  Owens.  96  Va.  191,  31  S.  £.  Rep.  72. 

One  hundred  and  fifty  dollars  per  annum  is  reason- 
able alimony,  where  it  is  shown  that  the  husband  is 
of  firood  business  habits  and  owns  property  of  18,600 
value.    Cralle  v.  Cralle,  84  Va.  198,  6  S.  E.  Rep.  12. 

Six  dollars  a  month  to  the  wife  who  has  an  infant 
child  Is  little  enoufirh,  where  the  husband  owns  a 
farm  of  the  value  of  about  (1,260,  two  horses,  and 
other  personal  property  of  no  srreat  value,  and  is  an 
able-bodied  man  of  85  years.  Trimble  v.  Trimble, 
07  Va.  217,  83  S.  E.  Rep.  581. 

Allmon>  nay  Be  Oraated  ladependently  of  ■  Suit  for 

Divorce.— "In  Virsrinia  the  statutes  allow  alimony  as 
incident  to  a  decree  for  a  divorce.  But  this  court  has 
irone  farther,  and  held  that  equity  has  jurisdiction 
in  an  independent  suit  to  decree  in  favor  of  the  wife 
in  proper  cases— as,  for  example,  when  she  has  been 
abandoned  by  the  husband,  or  driven  from  his  house 
by  ill  treatment,  and  compelled  to  seek  an  asylum 
elsewhere."  The  court,  in  Latham  v.  Latham,  80 
Gratt.  338. 

Alimony  may  be  granted  independently  of  any 
divorce  or  application  for  one,  as  where  the  miscon- 
duct of  the  husband  drives  the  wife  from  her  home, 
or  he  turns  her  out  of  doors,  or  perhaps  for  any 
cause  for  which  a  divorce  a  mensa  would  be  granted 
if  asked  for.  1  Minor's  Inst.  (4th  Ed.)  308;  Purcell 
V.  Purcell,  4  H.  &  M.  507;  Almond  v.  Almond,  4  Rand. 
662;  Spencer  v.  Ford.  1  Rob.  648. 

In  Almond  v.  Almond,  4  Rand.  662,  Judge  CAHa, 
delivering  the  opinion  of  the  court,  said :  "Suppose 
the  husband  turns  his  wife  out  of  doors,  or  treats 
her  so  cruelly  that  she  cannot  live  with  him ;  suppose 


April  term,  1871,  in  a  chancery  suit  insti- 
tuted in  said  court  by  Thomas  E.  Carr, 
ag-ainst  Ascenith  A.  Carr,  his  wife,  seeking* 
a  divorce  a  mensa  et  thoro,  on  the  ground 
of  abandonment  or  desertion  by  the  wife; 
and  seeking-  also  to  obtain  the  custody  of 
his  infant  daughter,  the  only  child  of  the 
marriag-e,  who  had  been  tsiken  from  her 
father's  home  by  the  mother. 

The  divorce  as  prayed  for  was  g-ranted 
by  the  court ;  the  child  was  remanded  to  the 
custody  of  the  father,  and  alimony  was 
denied  to  the  wife. 

From  this  decree  an  appeal  was  allowed 
to  this  court,  and  the  following*  errors  are 
assig^ned  by  the  appellant : 

**l8t.  It  was  error  to  g^ant  a  divorce 
171  a  mensa  et  thoro  *upon  the  pleading^s 
and  proofs  in  this  cause,  it  appearing 
therefrom  that  the  petitioner  had  cause  for 
leaving,  and  that  she  left  her  husband  with 
his  consent  and  concurrence. 

^  '2nd,  It  was  error  not  to  g^ant  something^ 
for  maintenance  to  the  petitioner,  under  the 
circumstance  of  the  case. 

**3rd,  It  was  error  to  take  from  the  peti- 
tioner, and  g^ive  to  the  complainant,  the 
custody  of  the  child. 

**4th,  There  was  no  provision  for  the 
mother  to  have  access  to  her  child." 

The  questions  thus  presented  for  our  con- 
sideration have  been  discussed  with  mnch 
learning-  and  ability  by  counsel  on  both 
sides,  and  numerous  authorities  have  bc^n 
cited ;  but  as  their  solution  depends  on  the 
construction    of  a   statute  of  this  State  of 

him  to  persevere  in  refusing  to  take  her  back,  or  to 
provide  a  cent  to  feed  and  clothe  her.  Surely.  In  a 
civilized  country,  there  must  be  some  tribunal  to 
which  she  may  resort  In  such  a  case  a  court  of 
equity  would  unquestionably  stretch  out  its  arms  to 
save  and  protect  her." 

Alimony  Pendente  Lite.— The  court  in  term  or  the 
judge  in  vacation  may  at  any  time  pending  the  suit, 
in  the  discretion  of  such  court  or  Judge,  make  any 
order  to  compel  the  husband  to  pay  any  sums  nec- 
essary for  the  maintenance  of  the  wife  and  to 
enable  her  to  carry  on  such  suit.    Va.  Code,  S  8261. 

Pending  Appeal— Lower  Court  Allowing  Wife  Coan- 
«el  Pees  to  Prosecute  Appeal.— In  Cralle  v.  Cralle,  81 
Va.  778,  HnvTON,  J.,  in  delivering  the  opinion  of  the 
court,  intimates  that  after  an  appeal  is  taken  to  a 
decree,  the  lower  court  has  no  right  to  allow  the  wife 
money  to  defend  such  appeal  or  for  maintenance 
pending  the  appeal,  saying,  "Thenceforth  (i.  «.  after 
supertedefu  is  allowed)  the  cause  is  regarded  as 
pending  in  the  appellate  court,  and  any  order  or 
decree  that  is  made  by  the  subordinate  court  must 
be  simply  null  and  void. "  The  case  however  was  dis' 
missed  for  want  of  jurisdiction,  so  the  action  of  the 
lower  court  in  allowing  the  alimony  was  not  passed 
on. 

Alimony  Allowed— Husband  Dies  Pending  Appeal— 
The  Rule.— A  certain  sum  monthly  having  been 
allowed  as  alimony  to  the  wife,  the  husband  ap- 
peals from  the  decree,  and  pending  the  appeal  dies. 
The  appellate  court  affirming  the  decree,  the  wife 
is  entitled  to  the  allowance  up  to  the  time  of  his 
death.    Francis  v.  Francis,  31  Gratt  283. 

Estimating  Alimony— What  flay  Be  Considered— In- 
stance.—In  estimating  the  husband's  property  in 
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comparatively  recent  date,  and  am  that  stat- 
ate  has  received  judicial  interpretation  by 
this  conrt  in  the  case  of  Bailey  y.  Bailey, 
decided  at  Wytheville,  June  term,  1871,  and 
reported  2l8t  Gratt.  43,  the  court  deems  it 
nniiecessary  to  comment  in  detail  on  the 
previous  authorities. 

The  7th  section  of  chapter  109,  Code  of 
IttO,  p.  630,  authorizing  the  chancery  courts 
to  decree  divorces  from  bed  and  board,  is 
as  follows : 

'*{  7.  A  divorce  from  bed  and  board  may 
be  decreed  for  cruelty,  reasonable  appre- 
hension of  bodily  hurt,  abandonment  or 
desertion. ' ' 

Sections  12  and  13,  of  same  chapter,  con- 
fer on  the  courts  full  power,  on  granting  a 
divorce,  to  make  such  orders  as  may  seem 
just  and  proper  under  the  circumstances,  in 
relation  to  alimony  to  the  wife,  the  custody 
and  maintenance  of  the  minor  children,  and 
the  property  of  the  parties. 

The  case  of  Bailey  v.  Bailey,  21  Gratt. 
43,  above  cited,  in  which  this  statute  was 
considered  and  construed  by  the  court,  was 
jnst  the  converse  of  the  case  under  consid- 
eration. It  was  a  suit  by  the  wife 
172  against  the  husband,  *seeking  a  di- 
vorce a  mensa  et  thoro,  for  abandon- 
ment and  desertion  by  the  latter.  The  fact 
of  desertion  by  the  husband,  proved  almost 
exclusively  by  ttie  letters  of  the  parties, 
was  considered  by  the  court  as  satisfactorily 
esteblished,    and    the   divorce  was  decreed. 

Alimony    was    allowed    the    wife;  and    the 

— ^ 

Rference  to  the  amount  of  alimony  to  be  allowed 
tlie  wife.  It  is  proper  to  admit  evidence  of  a 
decree  for  a  legacy  in  favor  of  the  husband.  Cralle 
T.  Cralle,  U  Va.  198.  «  S.  E.  Rep.  IS. 

CtpKlty  of  Wife  to  Earn  Money  Not  to  Be  Considered. 
-In  coDsiderinc  the  amount  of  alimony  to  be  al- 
lowed the  wife,  the  capacity  of  the  wife  to  earn 
Donej,  is  not  a  question,  and  therefore  not  a  proper 
wbject  of  inquiry  by  the  commissioner.  Cralle  v. 
Cralle.  84  Va.  lOB.  MO,  6  S.  E.  Rep.  12. 

WMe  Not  Entitled  to,  When  Her  Suit  Pails.— 
Where  the  wife  sues  for  divorce,  and  such  a  suit 
fails,  she  is  not  entitled  to  alimony.  Latham  v.  La- 
ihaoi.  n Gratt  807, 8W.  althoug-h  in  this  case  Staplks, 
J.,  intimates  that  there  may  be  cases  where  the  court 
wi>aid  grant  to  the  wife  alimony,  and  yet  not  allow 
her  a  divorce. 

WMe  May  Forfeit  by  Her  Mlscondoct— Although  all- 
Bkony  is  the  rlfftat  of  the  wife  she  may  by  lier  mis- 
condnct  forfeit  it;  and  where  she  is  the  offender  she 
cannot  have  alimony  on  a  divorce  decree  in  favor 
of  her  husband.    Harris  v.  Harris,  81  Oratt  17. 

The  wife  is  entitled  to  no  alimony  if  she  leaves  the 
home  her  husband  has  provided  for  her,  without 
wffldent  cause.  Carr  v.  Carr,  S2  Gratt  188.  Mr. 
lUnor  defines  snch  sufficient  cause,  as  any  cause 
for  which  a  divorce  a  mensa  would  be  granted,  if 
asked  for.    l  Minor's  Inst  (4th  Ed.)  806. 

Where  a  wife  leaves  her  husband  without  ffood 
l^cal  cause,  'she  is  not  entitled  to  alimony.  The 
reasonable  or  Justifiable  cause  which  will  warrant 
a  wiufai  separation  and  refusal  to  return  to  the 
^e  of  her  husband,  must  be  such  as  would  author- 
ise a  snit  for  divorce  a  mensa  et  thoro.  Martin  v. 
3<anfai,a8  W.  Va.  005, 11  S.  E.  Rep.  12. 


custody  of  her  only  child,  an  infant  of  very 
tender  ag^e,  was  g-iven  to  her. 

In  considering  that  case  the  court  say 
that  ''under  our  statute  no  particular  period 
is  prescribed  in  which  the  desertion  shall 
continue,  to  entitle  a  party  to  a  divorce  a 
mensa  et  thoro;"  that  the  courts  had  not 
laid  down  *'any  particular  rules  of  evidence 
for  determining  whether  a  separation  does 
or  does  not,  as  a  matter  of  proof,  amount 
to  desertion."  And  they  go  on,  very  prop- 
erl,y  to  say,  that  **the  question  does  not 
admit  of  such  rules,  but  each  case  must 
rest  on  its  own  circumstances.*'  But  the 
following  proposition  is  affirmed  by  the 
court,  as  the  result  of  the  English  and 
American  cases  on  the  subject:  **We  think 
it  may  be  safely  asserted,  as  a  general 
principle  of  law,  to  be  extracted  from  the 
Knglish  and  American  cases  on  the  subject, 
that  wherever  there  is  an  actual  breaking* 
off  of  matrimonial  cohabitation,  combined 
with  the  intent  to  desert  in  the  mind  of  the 
offender,  in  such  case  desertion  is  estab- 
lished, and  the  party  is  entitled  to  a  divorce 
a  mensa  et  thoro."     21  Gratt.  48-9. 

Such  being  the  law,  there  can  be  but  little 
difficulty  in  applying  it  to  the  facts  of  this 
case.  Without  recapitulating  those  facts, 
which  we  deem  wholly  unnecessary,  it  is 
enough  to  say,  that  the  pleadings  and  proofs 
in  the  cause  abundantly  establish  ''an  ac- 
tual breaking^  off  of  matrimonial  cohabita- 
tion, combined  with  the  intent  to  desert," 
on  the  part  of  the  wife,  without  legal  cause 
or  excuse — ^an   intent   deliberately    formed, 

Conrt  Will  Not  Allow  Alimony  Where  Wife  Is  WeU 
Off.— Where  the  wife  owns  an  estate  amply  sufficient 
for  the  support  of  herself  and  children  and  of  much 
flxeater  value  than  that  of  the  husband,  the  court 
should  not  decree  that  the  husband  shall  contribute 
to  their  support  Myers  v.  Myers,  88  Va.  800,  815.  6  S. 
£.  Rep.  680. 

Deed  In  Lieu  of  Alimony  No  Bar  to  Costs  of  Suit- 
Where  the  wife  by  deed  for  an  adequate  considera- 
tion releases  all  her  claims  for  alimony  for  the  hus- 
band, such  deed  does  not  preclude  her  from  asklnsr 
the  court  to  decree  her  all  costs  and  expenses  in  a  suit 
for  divorce  against  her  by  her  husband,  where  such 
suit  has  failed.  Enfirleman  v.  Euffleman,  07  Va.  487. 
84  S.  E.  Rep.  50. 

Allowinir  the  Wife  Counsel  Pees  —  lnstance.~The 
appellate  court  will  not  allow  counsel  of  the  wife 
an  additional  fee  for  representing^  her.  In  the  appel- 
late court,  where  the  record  does  not  show  the 
ability  of  the  husband  to  meet  and  pay  such  fee. 
Enfirleman  v.  Enirleman,  07  Va.  404,  84  S.  E.  Rep.  50. 

Wife  Has  No  RIffht  to  Any  Specific  Property  of  Hus* 
band.- A  claim  for  alimony  on  the  part  of  the  wife 
does  not  firive  her  a  risrht  to  any  specific  property  of 
the  husband.    Almond  v.  Almond,  4  Rand.  082. 

riarriago  a  Prerequisite.— Marrlafire  is  of  course  a 
prerequisite  to  alimony,  but  It  may  be  proven  from 
circumstances,  such  as  co-habltatlon,  name,  and  rep- 
utation.   Purcell  V.  Purcell,  4  H.  &  M.  507. 

After  Decree  Court  Should  Not  Enjoin  Husbund  from 
Disposing  of  His  Property.— Where  the  court  allows 
the  wife  alimony  it  is  Improper  to  enjoin  the  hus- 
band from  disposing  of  or  encumberinsr  his  real 
estate.  Such  conditions  are  harsh  and  Impressive. 
The  sums  decreed  to  be  paid  the  wife  from  time  to 
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and  unreasonably  and   persistently  adhered 

to,  down  to  the  rendition   of   the  decree,  in 

the  face  of  repeated  and  earnest  appeals  and 

entreaties   to  her   by   the   husband  to 

173  return.     Without  *just  cause  she  has 
violated    her    marriage   vow,  by  thus 

breaking-  off  matrimonial  cohabitation  with 
her  husband,  and  has  deserted  him  and  his 
home  with  the  declared  purpose  of  never 
returning.  Under  such  circumstances,  we 
are  of  opinion,  in  the  language  of  this  court 
in  Bailey  v.  Bailey,  that  *  ^desertion  is  es- 
tablished, and  the  party  deserted  is  entitled 
to  a  divorce  a  mensa  et  thoro.  *  *  There  was 
no  error,  then,  in  granting  the  divorce. 

2.  We  are  further  of  opinion  that  the  Cir- 
cuit court  did  not  err  in  refusing  to  allow 
alimony  to  the  wife  under  the  circumstances 
of  this  case.  She  was  in  the  eye  of  the  law, 
and  in  fact,  the  offending  party.  She  has, 
without  sufficient  cause,  deserted  her  hus- 
band and  his  home,  and  established  herself 
elsewhere,  thus  disregarding  his  comfort 
and  happiness,  her  own  duty,  and  the  de- 
cencies of  society.  To  concede  to  her, 
under  such  circumstances,  the  right  to 
demand  of  her  husband  a  separate  support 
in  her  new  establishment,  would  not  only 
be  a  reward  to  misconduct,  immoral  and 
corrupting  in  its  tendency,  but  would  give 
a  rude  shock  to  the  sanctity  of  the  marriage 
contract.  Happily,  the  law  does  not  require 
it,  and  policy  and  propriety  alike  forbid  it. 

Alimony  is  a  right  of  the  wife,  and  a 
duty  of  the  husband,  growing  out  of  matri- 
monial cohabitation.  When  the  wife,  with- 
out cause,  and  against  the  wish  of  her 
husband,  breaks  off  cohabitation  with  intent 
to  desert  him,  her  right  to  alimony  ceases. 
Bishop  on  Mar.  &  Div.  564,  and  cases  there 
cited.  So  long  as  the  husband  has  com- 
mitted no  breach  of  matrimonial  duty,  he 
is  under  no  obligation  to  provide  the  wife 
a  separate  maintenance;  and  she  cannot 
claim  it  on  the  ground  of  her  own  miscon- 
duct.    Bishop,   ibid. 

In  Boggess  v.  Boggess,  4  Dana's  R.  307, 
C.  J.  Robertson,  delivering  the  opinion  of 
the  court,  says :  '  *a  wife  who  has  voluntarily 
abandoned  her  husband  should  not  have  a 
decree  for  her  separate  maintenance,  unless 
her  abandonment  of  him  was,  without 

174  her  fault,  rendered  *necessary  for  her 
safety  or  happiness,  and  was  consist- 
ent with  social  order  and  public  policy.'* 

We  think  the  above  ought  to  be,  and  is 
the  law ;  and  we  have  already  said,  that  in 

time  should  bare  been  made  a  charge  upon  sucli  real 
estate.  Trimble  v.  Trimble,  97  Va.  217,  33  S.  E.  Rep. 
681. 

Wife  Summoaed  by  Publication,  Appears,  Shows  In- 
justice Has  Been  Done  Her— Asks  for  Alimony  Not  That 
Decree  Be  Set  Aside.— In  1874.  H.  (the  husband) 
obtained  a  decree  of  divorce  upon  an  order  of  publi- 
cation, a  copy  of  the  decree  not  having  been  served 
on  W.  (the  wife),  she  after  two  years  appears  and 
asks  that  the  cause  be  reheard  and  alimony  flranted 
her,  but  does  not  ask  to  have  the  decree  set  aside: 
the  evidence  shows  that  injustice  was  done  her,  and 
her  case  fully  established.  Held,  there  is  no  reason 
why  she  should  be  refused  the  relief  (alimony)  she 


our  opinion  the  desertion  of  the  husband  by 
the  wife  in  this  case  was  not  only  without 
sufficient  cause,  but  was  in  violation  alike 
of  **social  order  and  public  policy."  There 
was  no  error,  therefore,  in  denying  alimony 
to  the  appellant. 

3.  Nor  did  the  court  err  in  remanding  the 
infant  daughter  to  the  custody  of  her  father. 

The  child  was  three  years  old  at  the  date 
of  the  decree  of  the  Circuit  court,  and  is 
now  four.  The  tender  nursing  period  has 
passed  by,  and  the  time  for  moral  training 
and  impressions  has  arrived ;  and  the  court 
must  decide  whether  there  is  anything  in 
the  circumstances  of  this  case  which,  hav- 
ing in  view  the  good  of  the  child,  renders 
it  necessary  and  proper  that  it  should  remain 
longer  with  the  mother.  We  think  not,  but 
the  reverse.  We  concur  with  the  learned 
judge  of  the  Circuit  court  when  he  says, 
that  she  ^'has  too  lightly  abandoned  duties 
which  she  was  bound  by  religion,  morals, 
and  the  laws  of  society  conscientiously  to 
perform."  For  matters  which,  however 
painful  and  annoying  at  the  time,  are  not 
of  infrequent  occurrence  in  early  married 
life,  and  are,  at  most,  of  comparatively 
small  importance,  she  has  undertaken,  of 
her  own  accord,  to  disregard  and  sever  the 
sacred  bond  of  marriage — **the  prop  and 
bulwark  of  the  social  system" — and  to  throw 
herself  upon  society,  as  was  said  by  this 
court  in  Bailey  v.  Bailey,  *4nthe  undefined 
character  of  a  wife  without  a  husband,  bur- 
dened with  disgrace"  ;  and  we  are  asked  to 
compel  the  father  and  deserted  husband  to 
allow  his  innocent  and  unoffending  daughter 
to  share  with  the  mother  this  undefined, 
ambiguous  position,  this  burden  of  disgrace, 
during  the  critical  period  of  moral  training 
and  education,  when  the  mother  has  neither 
a     home    to    which     to    take    her    (except 

at  sufferance)  nor  means  whereby  to 
175      '"'maintain    her.     We    are    of   opinion 

that  this  should  not  be  done,  and  that 
the  Circuit  court  did  not  err  in  remanding 
the  child  to  the  custody  of  its  father. 

4.  We  are  further  of  opinion  that  there 
was  no  error  in  failing  to  provide  that  the 
mother  should  have  access  to  the  child.  It 
does  not  appear  to  have  been  asked,  and 
was  in  fact  unnecessary;  first,  because  the 
decree  provides  that  either  party  may  apply 
at  any  time  for  such  further  order  as  may 
be  desired ;  and  secondly,  because  the  record 
shows  that  the  heart  and  home  of  the  hus- 

seeks  for,  because  less  is  asked  than  miirht  have  been 
claimed  (decree  of  divorce  set  aside).  But  in  esti- 
matinfiT  the  proper  amount  of  alimony  it  is  improper 
to  consider  property  acquired  by  H.  after  the  decree 
of  divorce.    Cralle  v.  Cralle,  7»  Va.  182. 

Alimony  as  a  Provable  Debt  In  Bankruptcy  Proceed* 
Inips.— See  article  in  5  Va.  Law  Rear.  365.  by  W.  G. 
Mathews  of  the  Charleston  (W.  Va.)  Bar. 

■ 

Poreiffn  Judgments.- A  decree  for  alimony  not  in  a 
divorce  suit,  rendered  by  an  Ohio  court  havinjr 
Jurisdiction  will  at  the  suit  of  the  wife  asralnst  the 
husband  be  enforced  in  this  state.  Stewart  v.  Stew* 
art,  27  W.  Va.  167. 
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band  are  ever  open  to  receive  his  misguided 
wife. 

Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  record  of  which  the 
appellant  can  complain.  But  in  holding*, 
as  we  do,  that  there  was  no  sufficient  cause 
for  the  desertion  of  the  husband  by  the  wife 
in  this  case,  we  must  add  that  we  are  very 
far  from  holding  the  husband  blameless. 
On  the  contrary,  his  conduct  towards  his 
jonng  and  inexperienced  wife  has  in  many 
respects  been  in  the  highest  degree  repre- 
hensible. He  has  treated  her  with  too  little 
tenderness  and  consideration  in  the  new 
and  trying  position  in  which  she  was  placed. 
He  has  at  times  been  coarse,  rude,  and  pet- 
ulant, when  -he  should  have  been  gentle, 
soothing,  and  affectionate.  He  has  left  her 
to  bear  alone  burdens  and  trials  which  it 
should  have  been  his  highest  pleasure  to 
share  and  relieve ;  and  he  has  been  close, 
exacting  and  penurious  with  her,  when  he 
shonld  have  been,  to  the  extent  of  his  means, 
open  handed,  liberal,  and  generous.  We 
think  he  has  much,  very  much,  for  which 
to  reproach  himself.  Both  parties  have  been 
to  blame.  A  proper  spirit  of  forbearance 
and  conciliation  on  each  side  would  have 
saved  much  trouble.  But  we  believe  that 
neither  contemplated  or  desired  the  sad 
consequences  which  have  resulted  from  their 
nnhappy  dissentions.  Believing  this,  and 
believing  also  that  there  is  no  good  and 
substantial  reason  why  the  parties  should 
not  be  reunited,  and  lead  for  the  fu- 
176  ture  respectable  and  *happy  lives,  we 
are  reluctant,  by  an  unconditional 
decree  of  divorce  a  mensa  et  thoro  and  per- 
petual separation,  to  close  the  door  appar- 
ently against  reconciliation.  The  decree 
will  be  so  modified,  therefore,  as  to  give 
the  appellant  the  option,  within  six  months 
from  this  day,  of  returning  voluntarily, 
with  her  child,  to  the  home  of  her  husband, 
to  his  bed  and  board ;  and  should  she  fail 
to  avail  herself  of  this  invitation,  the  decree 
of  the  Circuit  court  will  stand  affirmed  as 
an  act  of  this  day.  Should  she  return,  the 
Circuit  court  will  be  instructed,  on  her  mo- 
tion, to  set  aside  the  decree,  and  dismiss 
the  bill. 

In  ordinary  cases  this  affirmance  would 
be  with  costs  to  the  appellee,  as  the  party 
substantially  prevailing;  but  this  being  a 
wit  between  husband  and  wife,  and  the 
latter  being  without  estate,  the  husband 
must  pay  the  legal  costs  in  both  courts. 

The  decree  is  as  follows : 

The  court  is  of  opinion  that  there  is  no 
error  in  the  record  of  which  the  appellant 
can  complain.  But  for  reasons  assigned  in 
the  written  opinion  of  the  court,  it  is  ad- 
judged, ordered  and  decreed,  that  the  appel- 
lant, Ascenith  A.  Carr,  be  allowed  the 
period  of  six  months  from  this  day,  within 
^hich  she  is  invited  to  return  with  her  child 
to  the  bed  and  board  of  her  husband, 
Thomas  K.  Carr ;  and  unless  she  shall  vol- 
untarily so  return  within  the  period  afore- 
said, then  the  decree  of  the  Circuit  court  of 
Loudoun  county  of  April  term,  1871,  shall 
stand  affirmed  as  an  act  of  this  day.     Should 


she  elect  so  to  return,  she  shall  be  received 
and  treated  by  the  appellee  as  his  wife ;  and 
in  that  event,  the  said  Circuit  court  is  di- 
rected, on  her  motion,  to  set  aside  and  an- 
nul the  decree  of  April  term  aforesaid,  and 
dismiss  the  bill. 

It  is  further  ordered,  that  the  appellee, 
Thomas  %.  Carr,  do  pay  the  legal  costs  of 
suit  in  both  courts. 

Decree  amended  and  affirmed. 
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March  Term.  1872.  Richmond. 

I.  Chancery  Practice— iMue  Out  of  Chancery— Deposi- 
tions.*—Upon  the  trial  of  an  issue  out  of  chancery, 
depositions  taken  in  the  cause  in  the  chancery 
court  are  not  to  be  read  to  the  Jury,  unless  proof 
be  ffiven  that  the  witnesses  are  dead,  or  abroad, 
or  otherwise  unable  to  attend  the  trial. 

a.  Same— Answers  — ConcluslveneM.t— The  positive 
denials  or  statements  of  an  answer,  responsive  to 
the  bill,  cannot  be  overthrown  by  the  admissions, 
evasions  and  contradictions,  if  any,  which  may  be 
found  in  the  answer. 

3.  Sane— 5ame— Same.— The  plaintiff  cannot  destroy 
the  weiarht  of  the  whole  answer  by  provinsr  that 
the  defendant  is  unworthy  of  credit:  nor  can  he 
do  so  by  provin^r,  directly  or  indirectly,  that  the 
answer  is  false  in  one  respect,  or  several  respects. 
The  only  effect  of  such  proof  beiuff  to  destroy  the 
weifirht  of  the  answer  to  the  extent  to  which  it  is 
disproved  by  that  amount  of  evidence  which  is 
required  by  the  rule  in  chancery. 

4.  Same— 5sme— Weiffht  of  BUI  and  Answer  upon  Trial 
of  Issue  Out  of  Chancery.- Upon  the  trial  of  an  issue 
out  of  chancery,  the  bill  is  not  proof  of  its  allesra- 
tions,  except  so  far  as  these  allefirations  are  admits 
ted  to  be  true  by  the  answer.  And  the  answer  is 
not  proof  of  the  allefirations  therein  contained, 
unless  the  allefirations  in  the  answer,  as  to  facts, 
be  positive,  and  responsive  to  some  allegation  of 
the  bill.  And  to  be  responsive,  such  allefirations  of 
the  answer  must  not  be  either  evasive  or  con- 
tradictory. 

5.  Same— Issue  Out  of  Chancery— Rules  of  Evidence.— 
On  the  trial  of  an  issue  out  of  chancery,  the  rule 
of  evidence  is  the  same  as  on  the  hearinsr  in  the 
Chancery  court;  and  the  allegations  of  the  answer 
responsive  to  the  bill  must  be  taken  as  true,  unless 
contradicted  by  two  witnesses,  or  one  witness  and 
corroboratiufir  circumstances. 

6.  5ame— Same— notion  for  New  Trial.— Upon  a  motion 
for  a  new  trial  of  an  issue  out  of  chancery,  on  the 
firround  that  the  verdict  is  contrary  to  law  and  tht 
evidence,  the  judfire,  overrulinfir  the  motion,  refuses 
to  certify  the  facts  proved,  because  the  testimony 
was  conflictinfir,  but  all  the  oral  testimony  is  cer- 
tified. The  court  will  consider  not  merely  whether 
the  evidence  adduced  before  the  jury  warrants 
the  verdict,  but  also  whether,  havluflr  refirard 
to  the  whole  case,  further  Investifiration  is  neces- 
sary to  attain  the  ends  of  Justice. 

*lssue  Out  of  Chancery.— See  monofirraphlc  note  on 
"Issue  Out  of  Chancery."  appended  toLavell  v.  Gold. 

25  Gratt  473. 

tAnswers-Conduslveness.— See  monofiraphic  note 
on  "Answers  in  Equity  Pleadlnfir,"  appended  to  Tate 
V.  Vance,  27  Gratt.  571. 
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178  *7.  Same  — S«iB«— Same.— In   such  a  case,  al- 

tlioufirli  there  may  have  been  a  misdirection 
by  the  court,  or  evidence  may  have  been  improp- 
erly rejected,  a  new  trial  will  not  l>e  arranted,  if 
the  verdict  appears  to  be  risrht  upon  a  considera- 
tion of  all  the  evidence,  includinfir  that  which  was 

rejected. 
8.  Marriage  of  Female  Defendant  Pending  5ult.— Pend- 
ing a  suit  in  equity  against  a  female  defendant,  to 
recover  a  debt  alleged  to  be  due  by  her,  she  mar- 
ries, and  the  husband  is  made  a  party  defendant 
There  was  an  ante-nuptial  settlement,  by  which 
all  the  wife's  property  was  conveyed  in  trust  for 
her  separate  use,  and  she  renounced  all  interest 
in  that  of  the  husband.  The  husband  is  still  liable 
for  the  debts  of  the  wife  contracted  before  mar- 
riage, and  the  decree  maybe  against  both  of  them. 

This  is  the  sequel  of  the  cases  of  Mag-ill 
V.  Manson  and  Same  v.  Manson  &  al. ,  which 
are  reported  in  20  Gratt.  527.  When  the 
causes  went  back  to  the  Chancery  court  of 
Richmond,  that  court,  in  pursuance  of  the 
decree  of  this  court,  made  an  order  directing 
a  jury  to  be  summoned  to  try  at  its  bar  the 
issue— ** Whether  the  said  Elizabeth  Magfill 
was  or  was  not  influenced,  in  giving  the 
bond  for  twenty-six  hundred  and  thirty-six 
dollars,  in  the  proceedings  mentioned,  to 
said  Manson,  by  any  misrepresentation  of 
fact,  fraudulent  or  otherwise,  made  by  the 
said  Manson,  to  the  said  Magill,  or  to  John 
F.  Allen.*' 

At  the  June  term,  1871,  of  the  court,  the 
marriage  of  Elizabeth  Magill  with  William 
T.  Powell  was  suggested,  and  on  their  mo- 
tion it  was  ordered  that  the  first  of  these 
causes  do  henceforth  proceed  in  their  names 
as  plaintiffs,  and  the  last  in  their  names  as 
defendants.  It  appears  that  these  parties 
had  made  a  deed  before  their  marriage,  by 
which  all  the  property,  real  and  personal, 
of  Mrs.  Magill,  was  conveyed  to  a  trustee 
for  her  separate  use,  free  from  all  claim  of 
her  intended  husband,  or  liability  for  his 
debts  or  contracts ;  and  she  on  her  part  re- 
linquished all  claim  for  dower  and  distribu- 
tion in  his  estate. 

At  the  same  term  of   the    court,    the  case 

being    ready    for     trial,    but     before     the 

jury    were     sworn,    the    counsel    for 

179  *Powell  and  wife   moved  the   court  to 
enter     the     following    order    in    the 

cause:  ^*It  is  ordered  that,  upon  the  trial 
of  the  issue  in  this  case,  all  the  testimony 
which  was  heard  by  the  Court  of  Chancery 
may  be  used  before  the  jury,  with  leave  to 
either  party  to  adduce  such  additional  tes- 
timony as  he  may  deem  proper,  subject  to 
the  control  of  the  court.** 

But  the  court  overruled  this  motion,  and 
in  lieu  of  said  order  entered  the  following : 

**It  is  ordered  that,  upon  the  trial  of  the 
issue  in  these  causes,  the  bills,  answers, 
exhibits,  and  depositions  of  such  witnesses 
as  are  dead  or  cannot  attend,  may  be  read 
in  evidence  before  the  jury,  with  leave  to 
either  party  to  introduce  such  other  evidence 
as  he  may  deem  proper,  subject  to  the  con- 
trol of  the  court.  * ' 

To  which  opinion  of  the  court,  rejecting 
the  one  and  entering  the  other  order,  Powell 


and  wife  excepted.     This   is  their   first  ex- 
ception. 

In  the  progress  of  the  trial,  and  after  all 
the  evidence  had  been  introduced,  the  plain- 
tiffs, Powell  and  wife,  moved  the  court  to 
instruct  the  jury  as  follows: 

**Instructs  the  jury  that  they  are  the  ex-, 
elusive  judges  of  the  weight  of  the  evidence 
in  this  cause ;  that  the  plaintiffs,  Powell 
and  wife,  hold  the  affirmative,  and  must 
prove  it  to  the  satisfaction  of  the  jury,  or 
they  must  find  for  the  defendant ;  and  that 
in  considering  the  case,  they  will  take  the 
bills,  answers,  exhibits  and  testimony  of 
witnesses  into  their  consideration,  and  de- 
cide upon  the  whole,  allowing  to  the  an- 
swers, when  responsive  to  the  bills,  and 
explicitly  and  positively  denying  the  alle- 
gations of  the  bills,  conclusive  force,  unless 
such  answers  be  overthrown  by  the  testi- 
mony of  two  witnesses,  or  one  witness  with 
corroborating  circumstances,  or  by  the 
admissions,  evasions  and  contradictions,  if 
any,  which  may  be  found  in  the  answer  of 
any  of  them.** 

But  the  court    refused  to   give   said   in- 
structions, and  in  lieu  thereof  gave  the  fol- 
lowing: 
180  ***'nie  court  instructs  the  jury  that 

the  plaintiffs,  Powell  and  wife,  hold 
the  affirmative  of  the  issue  in  this  cause, 
and  the  said  plaintiffs  must  prove  to  the 
satisfaction  of  the  jury  that  the  said  Eliza- 
beth Magill  (now  Powell)  was  influenced  in 
giving  the  bond  for  twenty-six  hundred  and 
thirty-six  dollars,  in  the  proceeding's  men- 
tioned, to  the  said  defendant,  Manson,  by 
some  misrepresentation  of  fact,  fraudulent 
or  otherwise,  made  by  the  said  Manson  to 
the  said  Magill,  or  to  John  F.  Allen,  or  the 
jury  must  find  for  the  defendant.*' 

**And  the  jury  are  further  instructed,  that 
neither  the  original  and  amended  and  sup- 
plemental bills  of  the  said  Magill  ag'ainst 
Manson,  nor  the  bill  of  the  said  Manson 
against  Magill,  are  to  be  regarded  as  proofs 
of  the  allegations  therein  contained,  except 
so  far  as  they  may  contain  allegations  ad- 
mitted to  be  true  by  the  answer  to  such  bill. 
And  the  answers  of  said  Manson  and  said 
Magill,  respectively,  are  not  to  be  regarded 
as  proofs  of  the  allegations  therein  con- 
tained, unless  the  allegations  in  the  an- 
swers, respectively,  as  to  facts,  be  positive 
and  responsive  to  some  allegation  or  alle- 
gations of  the  bill  in  the  case  in  which  such 
answer  is  filed;  and  when  the  answer  is 
thus  responsive,  it  is  to  be  regarded  as  proof 
in  regard  to  such  allegations ;  and  to  be  re- 
sponsive, such  allegations  of  the  answer 
must  not  be  either  evasive  or  contradictory.  *• 

**And  in  deciding  the  case,  the  jury  will 
take  into  their  consideration  so  much  of 
said  answers,  respectively,  as  they  shall 
find  responsive  as  aforesaid,  the  exhibits 
and  the  testimony  of  witnesses  which  has 
been  adduced -before  them,  as  proofs  in  the 
cause ;  and  in  weighing  the  testimony,  they 
shall  allow  to  the  answers,  respectively, 
where  they  are  responsive  as  aforesaid, 
conclusive  force  as  to  the  allegations  to 
which    they    are    responsive,    unless    over- 
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thrown  by  the  testimony  of  two  witnesses,  j 
or  one  witness   and   corroborating'   circum- 
stances." 

'*And  the  jury  are  further  instructed 
Idl  that,  subject  to  *the  qualification  in 
regard  to  the  force  and  effect  of  a 
responsive  answer  as  above  indicated,  they 
are  the  exclusive  judges  of  the  weig'ht, 
effect  and  sufificiency  of  the   evidence." 

To  the  refusal  of  the  court  to  give  the 
said  instruction  asked  for  by  the  plaintiffs, 
and  to  the  ruling-  of  the  court  g-iving  the 
instntction  in  lieu  thereof,  the  plaintiffs 
excepted,  and  inserted  in  their  exception 
all  the  oral  testimony  introduced.  This  is 
their  second  exception. 

The  plaintiffs  then  moved  the  court  to 
modify  the  instruction  g^iven  by  adding  the 
following : 

'*But  so  much  of  the  answer  of  either  party 
as  makes  in  favor  of  the  respondent  may 
be  disproved  by  its  context,  or  by  extrinsic 
evidence;  and  on  the  other  hand,  may  be 
sustained  by  corroborative  testimony." 
Bot  the  court  refused  to  give  the  instruc- 
tion, and  the  plaintiffs  again  excepted. 
This  is  their  third  exception. 

The  plaintiffs  then  moved  the  court  to 
instruct  the  jury  as  follows:  **The  court 
iostmcts  the  jury,  that  in  the  trial  of  this 
cause,  the  jury,  in  estimating  the  weight 
of  the  allegations  of  the  bills  and  answers, 
are  not  faNound  by  the  rule  of  chancery 
pleading,  which  prescribes  that  the  allega- 
tions of  an  answer  denying  those  of  the  bill 
must  be  taken  as  true  unless  contradicted 
bj  two  witnesses,  or  one  witness  and  cor- 
roborating circumstances."  But  the  court 
refused  to  give  the  instruction;  and  the 
plaintiffs  again  excepted.  This  is  their 
fourth  exception. 

The  jury  then  rendered  the  following  ver- 
dict: We  of  the  jury  find  that  Elizabeth 
tfagill,  the  plaintiff,  was  not  influenced  by 
uj  misrepresentation  of  fact,  fraudulent, 
or  otherwise,  made  by  the  defendant  Man- 
jon  to  the  said  Magill,  or  to  John  F.  Allen, 
in  executing  the  bond  of  twenty-six  hundred 
%nd  thirty-six  dollars  mentioned  in  the  pro- 
ceedings," And  thereupon,  the  plaintiffs, 
Powell  and  wife,  moved  the  court  to  set 
aside  the  verdict,  and  grant  them  a  new 
trial,  upon  the  ground  that  the  verdict 
182  *was  contrary  to  the  law  and  the  evi- 
dence. But  the  court  overruled  the 
siotion,  and  the  plaintiffs  again  excepted. 
And  the  court  certifies  that  the  plaintiffs' 
second  exception,  which  is  made  a  part  of 
this  bill,  contains  all  the  evidence  adduced 
ttpon  the  trial ;  the  court  declining  to  certify 
the  facts  because  of  conflict  in  the  testi- 
mony. As  this  is  a  mere  question  of  fact, 
it  is  deemed  unnecessary  to  state  the  evi- 
dence. 

The  causes  came  on  to  be  finally  heard 
npon  the  papers  formerly  read  and  the  ver- 
<Kct  of  the  jury  on  the  issue  ordered  in  the 
first  of  said  causes.  On  consideration 
thereof,  the  court  approving  said  verdict, 
decreed  that  the  plaintiff  in  the  second  of 
these  causes,  do  recover  of  William  T. 
Powell,  and   Elizabeth  his  wife,  the  plain- 


tiffs in  the  first  and  defendants  in  the  sec- 
ond of  said  causes,  the  sum  of  twenty-six 
hundred  and  thirty-six  dollars,  with  legal 
interest  thereon,  at  the  rate  of  six  per  cen- 
tum per  annum,  from  the  13th  of  May  1862 
until  paid,  and  his  costs  in  these  causes  in 
this  court,  subject  to  a  credit  of  two  hundred 
and  eight  dollars,  the  costs  recovered  by  the 
said  £^lizabeth  Powell  in  the  said  causes  in 
the  Court  of  Appeals.  And  it  appearing 
that  the  debt  of  Sauer  to  Mrs.  Powell  was 
due,  it  was  decreed  that  he,  within 
sixty  days,  should  deposit  it,  with  its 
interest,  in  the  State  Bank  of  Virginia, 
to  the  credit  of  these  causes;  and  when 
such  deposit  was  made,  Manson  was  author- 
ized to  check  upon  the  fund  for  the  sum, 
with  its  interest,  decreed  to  him,  and  his 
costs,  subject  to  the  credit  aforesaid.  And 
when  Sauer  had  filed  in  the  papers  a  certifi- 
cate of  his  deposit,  Powell  and  wife  were 
directed  to  deliver  to  him  his  bonds  given 
for  the  debt. 

And  it  appearing  from  the  deed  of  mar- 
riage settlement,  made  before  the  marriage, 
between  Powell  and  wife,  that  the  balance 
of  said  fund  was  the  separate  estate  of  Mrs. 
Powell,  it  was  decreed  that  said  Elizabeth 
Powell,  or  James  I/yons,  her  trustee  and 
counsel,  be  authorized  to  check  in  her  favor 
for  said  balance. 

183         *From  this  decree  Powell  and  wife 
applied   to   this  court   for  an  appeal ; 
which  was  allowed. 

The  case  was  elaborately  argued  in  printed 
notes  by  Keiley  and  Lyons,  for  the  appel- 
lants, and  Steger  for  the  appellee. 

For  the  appellants  it  was  insisted:  1st, 
That  the  court  erred  in  its  first  ruling,  be- 
cause it  was  the  duty  of  the  court  to  have 
ordered  all  the  papers  which  had  t>een  read 
upon  the  hearing  of  the  cause  in  the  Chan- 
cery court,  and  in  the  Court  of  Appeals,  to 
be  read  upon  the  trial  before  the  jury.  That 
when  the  Court  of  Chancery  directs  an  issue, 
it  will  make  scich  an  order  as  will  secure  a 
fair  trial,  and  prevent  fraud  and  surprise, 
directing  all  proper  admissions  to  be  made 
by  either  party,  and  all  papers  which  had 
been  read  on  the  hearing  to  be  read  on  the 
trial ;  and  if  such  an  order  does  not  form 
part  of  the  original  order  directing  the 
issue,  it  may  be  obtained  afterwards  on 
motion.  And  for  this  rule,  and  in  illustra- 
tion of  it,  the  counsel  referred  to  2  Daniels 
Ch.  Pr.,  1235,  1296;  Gordon  v.  Gordon,  1 
Swanst.  R.  166;  McCall  v.  Graham,  1  Hen. 
&  Mun.  13 ;  Ford  v.  Gardner,  1  Id.  71 ;  Ap- 
thorpe  V.  Comstock,  2  Paige  Ch.  R.  482 ; 
Doe  ex  dem.  of  Lloyd  v.  Evans,  3  Car.  & 
Payne  R.  219;  Gresley's  Eq.  vi.  401  et  seq. ; 
1  BeasleyN.  J.  R.  108, 114;  3  Greenl.  Evi.  i 
326,  328,  341,  343,  344;  Ringault  v.  Ahl,  36 
Penn.  R.  336;  Gresley'sEq.  Evi.  528;  Dunn 
V.Dunn,  11  Mich.  R.  284;  2  Daniel's  Ch. 
R.  1298,  and  cases  cited  in  notes  x,  y,  z,  a, 
b;  Mettert's  administrator  v.  Hagan,  18 
Gratt.  231;  1  Greenl.  Evi.  {  522;  2  Cowen 
&  Hiirs  notes  to  Phillip's  Evi.,  note  692, 
p.  946-70;  2  Daniel's  Ch.  Pr.  1069,  note  1, 
1070,  1073  note  1 ;  1  Id.  1302. 
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The  counsel  for  the  appellee  replied,  that 
whilst  in  directing*  an  issue  to  satisfy  his 
conscience,  the  chancellor  had  a  discretion 
in  directing  what  papers  should  be  read  to 
the  jury,  it  was  a  le^al  discretion,  and  he 
could  not   put  before   the  jury  either 

184  pleading's  or   evidence  which  *had  no 
relevancy  to  the  special  question  which 

the  jury  were  to  try.  And  in  this  case 
much  the  larger  portion  of  the  testimony  in 
the  cause  related  to  matters  with  which  the 
jury  had  nothing  to  do.  That  Mrs.  Magi  11, 
Dr.  Manson,  and  John  F.  Allen,  were  the 
only  parties  who  could  know  anything  per- 
tinent to  the  subject  of  the  issue ;  and  there 
were  obvious  reasons  why  they  should  be 
examined  ore  tenus,  if  any  party  desired  it; 
and  they  were  certainly  within  reach  of  the 
court.  The  counsel  referred  to  Gresley  Eq. 
Evi.  {  3,  p.  523  to  527,  2d  edi.  ;  Brocken- 
brough's  ex'ors  v.  Spindle,  17  Gratt.  21,  27, 
28,  opinion  of  Moncure,  President ;  Ring-ualt 
V.  Ahl,  36  Penn.  R.  336;  Marston  v.  Brack- 
ett,  9NewHamp.  R.  336;  Burwell  v.  Corbin, 
1  Rand.  131,  154;  Gordon  v.  Gordon,  1 
Swanst.  R.  166;  Apthorpe  v.  Comstock,  2 
Paige,  Ch.  R.  482;  Grigsby  v.  Weaver,  5 
Leigrh  197;  Butts  v.  Blunt,  1  Rand.  255; 
Douglas  V.  McChesney,  2  Id.  109;  Palmer 
V.  L/ord  Aylesbury,  15  Ves.  R.  176 ;  2  Dan- 
iel's Ch.  Pr.,  4  edi.,  1117  et  seq.  ;  Black  v. 
Ivamb,  1  Beasley's  N.  J.  R.  108,  114;  3 
Greenl.  Ev.  S.  337,  339;  3  Phillip's  Kvi. 
(Co wen  &  Hills*  notes)  p.  934,  note  656, 
1101-2;  1  Phillip's  Evi.  p.  363. 

2d,  The  counsel  for  the  appellants  insisted, 
that  the  court  erred  in  refusing  to  give  the 
first  instruction  asked  for  by  the  plaintiffs, 
and  erred  still  more  in  the  instruction  that 
was  given.  That  by  refusing  to  g'ive  the 
instruction,  the  court  aiSirmed  that  the  an- 
swers of  the  defendant  could  not  be  over- 
thrown by  admissions,  evasions  and 
contradictions  to  be  found  in  them;  which 
was  subversive  of  the  law  of  evidence,  as 
the  best  mode  of  destroying  the  testimony 
of  a  witness,  or  the  answer  of  a  defendant, 
is  to  array  his  statements  against  each 
other.  And  by  the  instruction  g'iven,  if 
Manson  in  one  part  of  his  answer  has  made 
admissions  or  denials  which  were  responsive 
to  the  bill,  and  in  another  part  of  the  same 
answer,  he  has  made  assertions  directly  in 
conflict  with  the  previous  statements, 

185  the  jury  must  believe   the   first  *and 
disreg'ard  the  last.     They  insisted  that 

the  instruction  ig-nores  the  most  important 
office  of  a  bill  as  proof;  that  is  as  an  ad- 
mission. The  facts  alleg-ed  in  a  bill  in 
favor  of  a  defendant  are  admissions,  and 
need  not  be  proved  aliunde;  and  this, 
whether  true  or  not.  1  Daniel  Ch.  Pr.  838; 
Ives  V.  Medcalfe,  1  Atk.  R.  63 ;  Robbins  v. 
Ruter,  24  Illin.  R.  387.  And  so  an  answer 
is  a  confession,  and  is  semper  et  ubique 
evidence  ag'ainst  the  respondent.  1  Phillip's 
Evi.  359,  220,  69,  and  cases  cited;  Hunter 
V.  Jones,  6  Rand.  541;  Bartlett  v.  Gale,  4 
Paige  Ch.  R.  503;  Adams  v.  Shelby,  10 
Alb.  R.  478;  1  Daniel  Ch.  Pr.  839.  And 
they  denied  that  an  answer  responsive  to 
the  bill  could    only   be  overthrown  by  two 


witnesses  or  one  witness  and  corrobora ting- 
circumstances.  They  referred  to  Lyons  v. 
Miller,  6  Gratt.  427;  Fant  v.  Miller  A 
Mayhew,  17  Gratt.  187,  211;  East  India 
Company  v.  Donald,  9  Ves.  R.  275 ;  Clark's 
ex'ors  V.  Van  Riemdsick,  9  Cranch  R.  158; 
Bowerman  v.  Sybourn,  7  T.  R.  2 ;  Gresley 's 
E^  Evi.,  part  3,  ch.  1,  pp.  322,  323. 

xhe  counsel  for  the  appellees  replied,  that 
the  instruction  asked  by  the  plaintiffs,  in 
the  form  in  which  it  was  presented,  waa 
not  law,  and  was  calculated  to  mislead  the 
jury.  It  asks  that  the  bills  shall  be  re- 
garded as  evidence.  For  this  there  is  no 
warrant  in  law,  except  that  an  admission 
in  the  bill,  like  any  other  admission,  is 
evidence  against  the  plaintiff.  Gresley  Eq. 
Evi.  426.  But  there  is  no  pretence  that  the 
bills  in  this  case  contained  any  such  ad- 
mission, or  that  they  were  offered  for  that 
purpose. 

Ag-ain,  the  instruction  asks  the  court  to 
say  broadly  to  the  jury, .  that  the  answer 
may  be  overthrown  by  the  admissions, 
evasions  and  contradictions  which  may  be 
found  in  it.  The  admissions  in  an  answer 
are  always  evidence  against  the  defend- 
ant, and  may  destroy  the  force  of  its  denials. 
But  that  must  depend  upon  the  character  of 
the  admission,  and  its  pertinency  to 
186  the  *issue  involved.  Whether  the  ad- 
mission would  or  would  not  affect  the 
force  of  the  answer  as  evidence  depends, 
therefore,  upon  the  particular  facts  of  each 
case,  and  no  general  rule  can  be  laid  down 
on  the  subject.  It  would  have  been  wrong, 
therefore,  for  the  court  to  have  instructed 
the  jury  in  this  case,  as  asked  by  the  plain- 
tiffs, as  it  would  have  left  the  jury  to  infer 
that  any  admission  in  the  answer  mig-ht 
overthrow  its  weight  as  evidence  for  the 
defendant,  and  thus  mislead  them.  But  in 
fact,  the  instruction  g'iven  by  the  court  that 
the  positive  alleg'ations  in  the  answers  re- 
sponsive to  the  allegations  of  the  bills,  are 
to  be  regarded  as  proof  of  such  allegations, 
&c.,  responds  completely  to  the  objection. 
The  court  does  not  say  that  the  answer  is 
evidence  only  for  the  defendant. 

And  so  evasions  and  contradictions  do  not 
always  have  the  effect  to  destroy  the  force 
of  an  answer  as  evidence.  Nor  has  it  ever 
been  held  as  destroying  the  force  and 
weight  of  other  parts  of  the  answer  directly 
responsive  to  the  bill. 

He  insisted  further,  that  the  instructions 
given  by  the  court  go  fully  as  far  as  the 
plaintiff  had  a  right  to  ask.  After  an- 
nouncing the  well  settled  rmle  as  to  an  an- 
swer responsive  to  •  the  bill,  it  adds,  to  be 
responsive  such  allegations  must  not  be 
either  evasive  or  contradictory.  This  meets 
every  requirement  of  the  instruction  asked 
for  by  the  plaintiffs,  and  in  terms  not  ob- 
jeetionable,  and  not  calculated  to  mislead 
the  jury. 

3d,  The  counsel  for  the  plaintiffs  insisted 
that  the  addition  to  the  first  instruction 
given  by  the  court,  should  have  been  made, 
it  being  in  the  very  language  employed  by 
the  judge  who  delivered  the  opinion  in  the 
case  of  Lyons  v.  Miller,  6  Gratt.  427,  439, 
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The  connsel  for  the  appellee  insisted  that 
the  instruction  was  vague  and  indefinite, 
and  calculated  to  mislead  the  jury ;  and  in 
fact  it  means  precisely  what  the  court  had 
told  the  jury  in  plain  and  unambiguous 
terms. 

4th,  The  counsel  for  the  appellants 
187  insisted  that  the  *court  erred  in  re- 
fusing* to  instruct  the  jury,  as  asked 
bj  the  plaintiffs,  that  in  estimating  the 
weight  of  the  bills  and  the  answers,  they 
are  not  bound  by  the  rule  of  chancery  prac- 
tice, which  requires  an  answer  to  be  taken 
as  true,  unless  contradicted  by  two  wit- 
nesses, or  one  witness  and  corroborating 
circumstances.  They  referred  to  the  lan- 
guage of  the  court  in  Lyons  v.  Miller,  6 
Gratt.  427,  439 ;  and  to  Fant  v.  Miller  & 
Mayhew,  17  Gratt.  187,  211. 

The  counsel  for  the  appellee  replied,  that 
in  Lyons  v.  Miller,  the  court  recognized 
the  rule;  and  the  appellants  admitted  it  in 
the  first  instruction  asked  by  them.  And 
he  insisted  that  it  was  of  necessity  that,  on 
the  trial  of  an  issue  to  satisfy  the  conscience 
of  the  chancellor,  the  rules  of  evidence  must 
be  the  same  as  that  which  governs  the 
chancellor  when  he  is  considering  whether 
the  verdict  of  the  jury  does  satisfy  his  con- 
science. If  there  is  but  one  witness  to  dis- 
prove an  answer,  it  is  error  in  the  court  to 
direct  an  issue?  Then,  if  a  verdict  is  ren- 
dered on  the  testimony  of  that  one  witness, 
without  corroborating  circumstances,  could 
the  chancellor  decree  upon  the  verdict,  when 
it  is  error  to  direct  the  issue?  He  referred 
to  Dodge  V.  Griswold,  12  New  Hamp.  R.  573 ; 
Kincheloe  v.  Kincheloe,  11  Leigh  393; 
Thornton  v.  Gordon,  2  Rob.  R.  719;  Lan- 
caster's adm'rs  v.  Ward,  1  Overton's  R. 
430;  VTise  v.  Lamb,  9  Gratt.  294;  Smith  v. 
Betty  &  als.,  11  Id.  752. 

5th,  The  counsel  for  the  appellants  in- 
sisted that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence.  The  errors  in  law  relied  on  are 
those  already  considered.  The  other  ground 
is  a  question  of  fact,  and  the  argument  need 
not  h«  reported. 

6th,  They  insisted  that  it  was  error  to 
decree  personally  ag-ainst  the  husband,  Wm. 
T.  Powell.  That  the  debt,  if  a  debt  at  all, 
was  the  debt  of  Mrs.    Magill,    a   feme  sole, 

and  by  deed  of  marriage  settlement, 
188     made  *before    the   marriage,    all   her 

property  was  vested  in  a  trustee  for 
ber,  as  her  separate  estate,  to  be  used  and 
controlled  by  her  as  if  she  was  a  feme  sole ; 
and  she  had  relinquished  all  right  to  dower 
and  distribution  in  the  estate  of  her  hus- 
band, the  said  Powell;  and  the  object  of 
the  suit  of  Manson  was  .  to  enforce  the  lien 
on  her  property,  which  had  been  acquired 
bjthe  attachment.  And  although  Powell 
was  made  a  party  to  the  suit  for  conformity, 
he  was  not  thereby  in  anywise  made  liable 
for  the  debt  which  was  due  by  his  wife  be- 
fore the  marriag^e.  Or  if  he  could  be  made 
liable  at  all,  it  could  only  be  after  the  wife's 
separate  estate  was  exhausted. 


The  counsel  for  the  appellee  replied,  that 
a  husband  canaot  relieve  himself  from  re- 
sponsibility for  his  wife's  debts,  imposed 
upon  him  by  law,  by  showing  that  there  i& 
a  private  arrangement  between  himself  and 
his  wife,  whereby  the  property  of  the  wife 
is  settled  upon  her,  and  she  renounces  all 
claim  to  dower  and  distribution  in  his  estate. 
The  law  imposed  the  responsibility  upon 
the  husband  to  pay  his  wife's  debts  con- 
tracted dum  sola,  whether  she  did  or  did 
not  bring  him  any  property,  and  he  cannot 
relieve  himself  from  this  legal  responsibility 
by  any  arrangement  between  them;  nor 
does  he  attempt  to  do  so  by  the  marriage 
contract  in  this  case. 

STAPLES,  J.  An  issue  out  of  chancery  is 
directed,  in  doubtful  matters  of  fact,  to 
satisfy  the  conscience  of  the  court.  It  is 
not  adopted  as  a  substitute  for  omitted  evi- 
dence, but  in  cases  of  doubt  and  difficulty 
produced  by  a  conflict  of  testimony.  In 
such  cases,  the  chancellor  considers  the 
purposes  of  justice  will  be  better  attained 
by  an  investigation  before  a  jury,  where 
the  witnesses  may  be  seen  by  the  triers  of 
the  fact,  their  capacity,  deportment,  accu- 
racy and  sources  of  information,  subjected 
to  the  tests  of  a  public  cross-examination, 
and  the  whole  merits  of  the  controversy 
more      satisfactorily      investigated,      than 

by  an  examination  on  paper  in  the 
189      *country.     It  is,  therefore,  the  rule  in 

most  of  the  American  courts,  and  also 
in  the  English  courts,  not  to  admit  deposi- 
tions taken  in  a  Chancery  court  to  be  read 
to  the  jury,  unless  proof  be  given  that  the 
witnesses  are  dead,  or  abroad,  or  otherwise 
unable  to  attend  the  trial.  This  rule  has 
received  the  sanction  of  the  judges  of  this 
court  in  several  cases,  and  is  believed  to  be 
the  settled  practice  in  Virginia.  I  think, 
therefore,  the  court  below  committed  no 
error  in  entering  the  order  set  out  in  plain- 
tiff's first  bill  of  exceptions.  Burwell  v. 
Corbin,  1  Rand.  153 ;  Douglas  v.  McChesney, 
2  Rand.  109 ;  Grigsby  v.  Weaver,  5  Leigh, 
197;  Cartright  v.  Godfrey,  1  Murphy,  R. 
422;  2  Daniel  Ch.  Prac.  741,  mar.  page. 

The  second  assignment  of  error  is  to  the 
refusal  of  the  court  to  give  the  instruction 
set  out  in  plaintiff's  second  bill  of  excep- 
tions. This  instruction  is  objectionable  in 
several  respects.  It  is,  however,  only  nec- 
essary to  notice  that  part  of  it  which  asserts 
that  **an  answer  positively  denying  the 
allegations  of  the  bill  may  be  overthrown 
by  the  admissions,  evasions  and  contradic- 
tions, if  any,  which  may  be  found  therein. " 
It  is  sufficient  to  say  that  this  proposition 
is  in  conflict  with  the  rule  announced  in 
Fant  V.  Miller  .&  Mayhew,  17  Gratt.  187. 
In  that  case,  the  court  says,  ^^a  plaintiff 
cannot  destroy  the  weight  of  the  whole  an- 
swer by  proving  that  the  defendant  is  un- 
worthy of  credit ;  nor  can  he  do  so  by  prov- 
ing, directly  or  indirectly,  that  the  answer 
is  false  in  one  respect,  or  in  several  re- 
spects. The  only  effect  of  such  proof 
being  to  destroy  the  weight  of  the  answer 
to  the  extent   to    which    it   is  disproved  by 
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of  1849  was  amended,  so  as  to  add  these 
words  at  the  commencement  of  section  11  of 
chapter  151  aforesaid,  to  wit :  **A  claim  to 
any  debt,  or  to  damages  for  breach  of  any 
contract,  against  a  person  who  is  not  a  resi- 
dent of  this  State,  but  who  has  estate  or 
debts  due  him  within  the  same,  may,  if  such 
claim  exceed  $20,  exclusive  of  interest,  be 
maintained  in  any  court  of  equity  for  a  county 
or  corporation  in  which  there  may  be  any 
such  estate,  or  a  defendant  owing  any  debt 
to  such  non-resident."  The  effect  of  this 
amendment  was  to  give  to  a  creditor,  having 
a  legal  claim  against  a  debtor  residing  out  of 
the  State,  and  owning  estate  or  effects  there- 
in, the  same  right  to  bring  a  foreign  attach- 
ment suit  in  equity  as  he  would  have  had 
before  the  Code  of  1849,  the  only  difference 
being  that  since  the  amendment  he  has  had 
an  election  to  sue  at  law  or  in  equity  in  such 
a  case,  whereas,  before  the  Code  of  1849,  he 
could  sue  in  equity  only.  But  no  change 
was  made  in  section  11  as  to  the  affidavit  to 
be  given  in  a  foreign  attachment  suit  in 
in  equity  for  a  legal  demand.  In  such  a 
suit,  brought  under  that  section,  amended  as 
aforesaid,  it  is  necessary  to  aver  in  the 
216  bill  *that  the  debtor  resides  out  of  the 
State,  and  has  estate  or  effects  therein, 
as  it  would  have  been  necessary  to  make  such 
an  averment  before  the  Code  of  1849,  other- 
wise the  bill  would  be  demurrable.  The 
grounds  for  equitable  relief  in  such  a  case  are 
threefold.  1st,  that  a  debt  is  due  to  the 
plaintiff ;  2ndly,  that  the  debtor  is  a  non-resi- 
dent of  the  State  ;  and  3dly,  that  he  has 
an  estate  or  effects  within  the  State.  These 
three  grounds  make  up  a  good  case  in  equity, 
and  if  proved,  the  plaintiff  will  be  entitled  to 
a  decree  on  the  hearing  for  the  amount  of 
the  debt,  and  for  the  application  of  the  said 
estate  and  effects,  as  far  as  may  be  necessary, 
to  the  payment  thereof.  To  be  sure,  there 
can  be  no  decree  against  an  absent  defend-, 
ant  without  an  answer,  appearance  or  publi- 
cation. And  there  can  be  no  publication 
without  an  affidavit  of  non-residence.  Such 
an  affidavit  is,  therefore,  necessary  where 
there  is  no  answer  nor  appearance  of  the 
non-resident  debtor.  But  if  the  case  be  reg- 
ularly matured  for  hearing,  and  be  fully 
proved,  the  plaintiff  is  entitled  to  a  decree 
accordingly,  except  against  parties  or  per- 
sons who  may  be  injured  by  his  non-compli- 
ance with  some  preliminary  acquisition  of 
the  statute.  He  is  certainly  entitled  to  such 
a  decree  against  the  debtor  himself,  and  all 
who  stand  in  his  shoes. 

But  even  if  any  other  afiSdavit  than  that 
of  non-residence  of  the  debtor  were  necessary 
in  this  case,  it  is  well  settled  that  the  affi- 
davit, required  by  the  statute  to  authorize  a 
court  to  sue  out  an  attachment  against  the 
estate  or  effects  of  an  absent  debtor,  may  be 
made,  either  before  or  after  the  bill  is  filed. 
O'Brien,  &c.  v.  Stephens,  11  Gratt.  610.  See 
also  Moore  v.  Holt,  10  Id.  284.  Indeed,  it  is 
expressly  declared  by  the  statute,  in  the  very 
section  which  gives  the  remedy  in  this  case, 
to  wit :  section  11  aforesaid,  that  "such  affi- 
davit may  be,  at  the  time  of,  or  after,  the  in- 
stitution of  the  suit.*'    The  decree  appealed 


from  is  interlocutory.    What  is  there  to  pre- 
vent the  affidavit  from  being  now  made, 

217  if    any  other  *aflfidavit  be  necessary 
than    that    which    has    already   been 

made  ? 

As  to  the  omission  of  an  endorsement  od 
the  subpoena,  describing  the  real  estate 
intended  to  be  attached.  The  7th  section  of 
chapter  151,  of  the  Code  of  1860,  p.  647,  pro- 
vides,  that  "every  such  attachment,  (except 
where  it  is  sued  out  specially  against  speci- 
fied property,)  may  be  levied  upon  any  estate, 
real  and  personal,  of  the  defendant,  or  so 
much  thereof  as  is  sufficient  to  pay  the 
amount  for  which  it  issues.  It  shall  be  suffi- 
ciently levied  in  every  case  by  a  service  of  a 
copy  of  such  attachment,  on  such  persons  as 
may  be  designated  by  the  plaintiff  in  writ- 
ing, or  be  known  to  the  officer  to  be  in  posses- 
sion of  effects  of,  or  to  be  indebted  to,  the 
defendant ;  and  as  to  real  estate,  by  such 
estate  being  mentioned  and  described  by 
endorsement  on  such  attachment."  And  the 
12th  section.  Id.  p.  648,  provides,  that  "the 
plaintiff  shall  have  a  lien  from  the  time  of 
the  levying  of  such  attachment,  or  serving  a 
copy  thereof,  as  aforesaid,  upon  the  personal 
property,  choses  in  action,  and  other  secur- 
ities of  the  defendant  against  whom  the 
claim  is,  in  the  hands  of  or  due  from  any 
such  garnishee  on*  whom  it  is  so  served,  and 
on  any  real  estate  mentioned  in  an  endorse- 
ment on  the  attachment  or  subpoena,  from 
the  suing  out  of  the  same." 

These  provisions  were  intended  to  apply, 
mainly  if  not  entirely,  to  the  ordinary  case 
of  an  attachment  which  is  ancillary  to  an 
action  at  law  for  a  legal  demand,  or  to  a  suit 
in  equity  for  an  equitable  demand,  in  which 
nothing  is  said  in  the  pleadings  about  any 
attachment  of  any  property.  In  order  to 
constitute  an  attachment  lien  upon  any  pro|>- 
erty  there  must  be  a  claim  in  some  form  to 
subject  the  property  to  the  payment  of  the 
debt  demanded  in  the  action  or  suit.  If  there 
be  no  such  claim  in  the  pleadings  in  the 
action  or  suit  itself,  then  an  attachment  must 
be  issued,  which  may  be  levied  upon  any 
estate,  real  or  personal,  of  the  defendant,  or 
so  much  thereof  as  is  sufficient  to  pay 

218  the  amount  for  Vhich  it  *issues :  and 
the  plaintiff  shall  have  a  lien  from  the 

time  of  the  levying  of  such  attachment  as 
aforesaid.  In  the  case  of  a  foreign  attach- 
ment in  equity,  the  endorsement  describing 
any  real  estate  intended  to  be  attached,  may 
be  made  either  on  an-  attachment,  or  on  a 
subpoena  issued  in  the  case.  But  where,  as 
in  this  case,  a  suit  in  the  nature  of  a  foreign 
attachment  in  chancery  is  brought  to  enforce 
a  legal  demand,  and  the  bill  positively  avers 
that  the  debtor  is  a  non-resident  of  the  State, 
and  has  real  estate  within  it,  and  in  the 
jurisdiction  of  the  court,  fully  sets  out  the 
demand,  particularly  describes  the  estate 
sought  to  be  subjected  to  the  payment  of  the 
debt,  and  contains  all  other  necessary  and 
proper  allegations,  there  is  no  necessity  and 
no  occasion  for  any  endorsement  on  the 
subpoena,  or  any  process  of  attachment  in 
the  case,  to  give  to  the  plaintiff  a  lien  upon 
the  estate  for  the  payment  of  the  debt ;  but. 
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upon  sustainiog  the  allegations  of  his  bill  by 
proof,  and  otherwise  maturing  his  cause  for 
final  hearing,  he  will  be  entitled  to  a  decree 
to  subject  the  estate  to  the  payment  of  the 
debt  according  to  the  prayer  of  the  bill.    Why 
should  an  endorsement  on  a  subpoena,  or  on 
process  of  attachment,  be  necessary  in  such 
a  case?    What  better  notice   could  it  give 
than   would    be    given    by    the  bill  itself? 
Would  not  the  bill  give  much  fuller  and  more 
specific  notice  generally  than  would  be  given 
by  such  an  endorsement?    The  bill  is  what 
would  naturally  be  looked  to  by  inquiries  for 
information  as   to   the  object    of   the    suit, 
rather  than  the  process  or  any  endorsement 
upon  it.    Suppose  the  land  were  vacant,  and 
there  were  no  home  defendants  to  be  served 
with  process :  there  would  seem   to  be    no 
occasion    for  any  process  in   such   a   case, 
except  an  order  of  publication  against  the 
non-resident  debtor  and  owner  of  the  land. 
Suppose  an  attachment,  or  a  subpoena,  were 
issned  in  such  a  case,  and  such  an  endorse- 
ment as  is  mentioned  in  the  statute  were 
made  thereon,  what  good  purpose  could  possi- 
bly be  answered  thereby  which  would 
219     not  l>e  *l>etter  answered  by  the  bill? 
The  process  and  endorsement  would  be 
shown  to  nobody,  but  be  returned  and  filed 
among  the  papers  of  the  suit.     If,  however,  an 
endorsement  were  necessary  in  such  a  case, 
is  not  the  order  of  publication  equivalent  to 
snch  an  endorsement  ?    The  order  of  publi- 
cation, generally,  gives  as  full  information 
of  the  object  of  the  suit  as  an  endorsement 
on  the  process  would,  and  is  in  itself  in  the 
nature  of  process.    Where  the  non-resident 
debtor  is  the  only  defendant  in  the  case,  the 
order  of  publication  would   seem  to  be  the 
only  necessary  process.    Suppose  the  non- 
resident defendant  and  the  home  defendant 
had  all  filed   their  answers  in  this  case,  on 
condition   that  the    attachment  should   not 
thereby  be  discharged,  and  haul  admitted  the 
tmth    of    all    the  allegations  of    the    bill, 
wonld    any  endorsement    then    have    been 
necessary  ?    Would  not  the   plaintiff    have 
been  entitled  to  a  decree  according  to  the 
prayer  of  his  bill  ?    Suppose,  instead  of  filing 
their  answers  and  admitting  the  allegations 
of  the  bill,  the  defendants  had  suffered  the 
bill  to  be  taken  for  confessed,  as  was  the 
case  here,  would  any  endorsement  then  have 
been  necessary,  and  would  not  the  plaintiff 
have  been  entitled  to  such  a  decree  ?    I  sup- 
pose there  can  be  no  doubt  but  that  he  would 
have  been  so  entitled  in  either  of  the  cases 
above  supposed,   if  no  other  persons  were 
interested  in  the  subject  than  the  original 
parties  to  the  suit.    But  suppose  that,  after 
the  answers  admitting  the  allegations  of  the 
bill  are  filed,  or  after  it  is   taken   for  con- 
fessed, the   non-resident  debtor  becomes  a 
bankrupt  t>efore  any  decree  is  made  for  the 
sale  of  the  land  charged  by  the  bill  with  lia- 
bility for  the  debt,  will  the  assignee  in  bank- 
ruptcy stand  on  any  higher  ground  than  the 
debtor  himself  ?    Will  he  not  stand  in   the 
shoes  of  the  bankrupt  in  regard  to  the  suit  ? 
And  will  not  the  plaintiff  be  entitled  to  pre- 
cisely the  same  decree  against  him  that  he 
would    have    been    entitled   to  against  the 


debtor  himself,  if  he  had  not  t>ecome  a 

220  bankrupt?  Upon  these  questions  *t  here 
can,  I  presume,  be  no  doubt  or  diffi-' 

culty.  When  the  bill  was  filed  there  was  a 
lis  pendens  to  subject  the  real  estate  to  the 
payment  of  the  debt,  as  claimed  in  the  bill. 
All  rights  acquired  from  or  under  the  defend- 
ant, to  the  subject  in  controversy,  pending 
the  suit,  are  subject  to  any  decree  which 
may  be  made  in  the  suit,  except  so  far  as  a 
purchaser  without  actual  notice  is  protected 
by  the  Code,  chapter  186,  section  5.  In  all 
other  respects  the  maxim.  Pendente  lite  nihil 
innovetur,  applies. 

In  this  case,  the  plaintiff,  in  his  bill,  fully 
and  plainly  stated  a  case  which,  if  true, 
entitled  him  to  a  decree  for  the  sale  of  the 
land  in  question  for  the  payment  of  the  debt 
due  to  him  by  his  non-resident  debtor.  This 
bill  was  filed  on  the  20th  day  of  February 

1867,  before  the  bankrupt  law  was  passed, 
and  more  than  a  year  before  the  non-resi- 
dent debtor  filed  his  petition  in  bankruptcy. 
There  was  an  order  of  publication  entered  in 
the  case  on  the  6th  day  of  May  1867,  against 
the  non-resident  defendants,  including  the 
debtor,  Frank  A.  Sanders,  upon  an  affidavit 
made  in  due  form,  which  order  was  duly 
posted  and  published,  the  publication  ending 
on  the  31st  day  of  Mav  1867,  nearly  ten 
months  before  the  petition  in  bankruptcy 
was  filed.  The  said  order  stated,  that  *'the 
object  of  this  suit  is,  to  subject  the  interest 
of  Frank  A.  Sanders  in  the  land  now  in  the 
possession  of  James  B.  Sanders  and  John  L* 
Sanders,  known  as  the  River  tract  of  their 
father's  estate,  and  seventy-four  acres  of  the 
Sulphur  Spring's  tract,  to  satisfy  a  debt  of 
$12,271.49,  ascertained  by  decree  of  the  Dis- 
trict court  of  chancery  for  the  northern  dis- 
trict of  Alabama,  and  filed  in  the  cause 
aforesaid  in  said  Circuit  court  of  Smyth 
county."  The  bill  was  even  more  full  and 
specific,  indeed  much  more  so,  than  the  said 
order,  in  the  description  of  the  land  and  the 
debt.  The  subpoena  was  returned  executed 
on  John  L*  Sanders,  the  only  defendant  who 
resided  in  the  State,  and  who  was  charged  in 

the  bill  to  be  in  possession  of  the  land, 

221  on  the  22d  day  of  February  *1867,  just 
two  days  after  the  filing  of  the  bill. 

No  answer  was  filed  by  any  of  the  original 
defendants. 

Such  was  and  continued  to  be  the  state  of 
the  case  until  and  on  the  2d  day  of  March 

1868,  when  the  non-resident  debtor,  Frank  A. 
Sanders,  filed  his  petition  in  bankruptcy ; 
and  until  and  on  the  28th  day  of  March  1868, 
when  he  was  adjudicated  a  bankrupt ;  and 
until  and  on  the  3d  day  of  June  18618,  when 
all  the  estate  of  the  bankrupt  was  conveyed 
to  the  appellant,  William  Y.  Cirode,  as  as- 
signee in  bankruptcy.  On  the  26th  day  of 
August  1868,  the  cause  came  on  to  be  heard, 
upon  the  bill  taken  for  confessed  as  to  all  the 
defendants,  and  upon  the  exhibits,  when  the 
court,  considering  that  the  interest  of  the  said 
Frank  A.  Sanders  in  the  real  estate  in  the 
bill  mentioned,  was  liable  and  ought  to  t>e 
subjected  to  sale  for  the  satisfaction  of  the 
debt  due  to  the  plaintiff  and  in  the  bill 
mentioned,   therefore  decreed  that  John  P. 
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Sheffey,  who  was  appointed  a  commissioner 
for  the  purpose,    should  sell   the  said  real 
estate,  or  so  much  as  might  be  necessary,  in 
the  manner  and  on  the  terms  in  said  decree 
mentioned,  and  report  his  proceedings  to  the 
court.    Before  any  sale  was  made  under  the 
said  decree,  it  seems  that  the  said  assignee 
in  bankruptcy  asserted   a  claim  to  the  said 
real  estate,  and  on  the  18th  day  of  November 
1868,  an  agreement  in  writing  was  entered 
into  between  the  said  assignee  and  the  plain- 
tiff in  the  suit,  whereby  it  was  agreed,  that 
the  said  sale  should  not  be  further  delayed  or 
suspended,  but  should  be  made  by  the  com- 
missioner   appointed    by    the    said    decree ; 
that    the  proceeds    thereof    should    be  paid 
into  court,  to  await  the  determixuition  and 
iinal  decree  of  the  said  court ;  that  the  said 
assignee  should  become,   by    virtue  of  the 
filing  of   the    said   agreement,    a  party  to 
the  said  suit,  without  process ;  and  that,  upon 
the  final  hearing,  the  question  of  the  validity 
of    the    lien    claimed  by  said    plaintiff    by 
attachment,  as  against  the  claims  of  said 
assignee  on  behalf  of  the  general  cred- 
222      itors  of  said  bankrupt,  within  *the  pro- 
visions of  the  bankrupt  act,  should  be 
argued  before,  and  decided  by  said  Smyth 
Circuit  court,  Ac,    This  agreement  was  filed 
as  an   exhibit  in   the  case  on   the  10th  of 
December  1868,    after    which,   the  commis- 
sioner, J.  P.  Sheffey,   sold  the  real  estate 
aforesaid,  and  reported  his  proceedings  to  the 
court,  and  on  the  31st  day  of  March  1869,  his 
report  was  confirmed.    Shortly  after  this,  the 
said  assignee  filed  his  answer  in  the  case, 
denying  all  knowledge  of  the  facts  alleged 
in  the  bill,  and  requiring  strict  proof  of  them  ; 
claiming  the  proceeds  of  the  sale  of  the  said 
land,  by  virtue  of  the  proceedings  in  bank- 
ruptcy aforesaid ;  and  insisting  that  the  plain- 
tiff acquired  no  lien  on  the  said  land  before 
the  said  petition  in  bankruptcy  was  filed,  or 
even  before   the   conveyance  of  the   bank- 
rupt's estate  to  the  assignee,  on  the  3d  day  of 
June  1868,  as  aforesaid.    A  copy  of  the  con- 
veyance, which  was  recorded  in  the  clerk's 
office  of  Smyth  County  court,  was  filed  as  an 
exhibit  with  the  answer.    To  the  said  answer 
the  plaintiff  replied  generally.   And  the  plain- 
tiff also,  it  seems,  filed  as  an  exhibit  in  the 
cause,  a  copy  of  the  record  of  the  suit  in  Ala- 
bama, in  which  a  decree  was  rendered  on  the 
4th  day  of  December  1866,  for  the  amount  of 
the  debt  claimed  by  him,  from  which  copy  it 
appears  that  the  execution  issued  upon  said 
decree  was  returned  "no  property  found,  June 
1, 1867." 

On  the  19th  day  of  November  1869,  the 
cause  came  on  to  be  heard  on  the  papers  for- 
merly read,  the  answer  of  the  said  assignee  in 
bankruptcy,  and  replication  thereto,  and 
exhibits  filed,  and  the  written  agreement 
aforesaid ;  on  consideration  whereof,  the  court 
was  of  opinion,  that  the  plaintiff  was  entitled, 
as  against  the  said  assignee,  to  the  proceeds 
of  the  sale  of  the  land  of  the  said  Frank  A. 
Sanders,  sold  by  commissioner  Sheffey  as 
aforesaid,  and  decreed  accordingly.  From 
that  decree  the  said  assignee  applied  for  and 
obtained  the  appeal  we  are  now  considering. 
I   am    of    opinion,    that     from     the     time 


223  of  the  institution  *of  this  suit,  or  at 
least  from  the  time  of  the  filing  of  the 
bill,  the  plaintiff  had  a  lien  upon  the  real  es- 
tate of  his  debtor,  Frank  A.  Sanders,  therein 
mentioned,  for  the  payment  of  the  debt 
therein  claimed ;  that  the  said  debtor  having 
become  a  bankrupt  long  after  the  institution, 
and  during  the  pendency  of  the  said  suit,  his 
assignee  in  bankruptcy  can  stand  on  no 
higher  ground  in  regard  to  the  said  suit  and 
the  claim  asserted  therein  than  the  bankrupt 
himself,  but  stands  in  his  shoes,  and  is  enti- 
tled only  to  his  rights ;  and  that  there  is  no 
error  in  the  decree  appealed  from,  either  as 
to  the  said  bankrupt  himself,  or  as  to  his 
said  assignee. 

I  am  therefore  of  opinion  that  the  said 
decree  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Decree  affirmed. 


224  *Elys  v.  Wynne  &  als. 

June  Term.  1872,  Wythevllle. 
Absent  Anderson  and  Bouldin.  J6.* 

Wllls-DevUas.— In  1888  W  made  his  will,  and  died. 
By  clause  6  he  srives  to  his  daughter,  D.  a  deslsr- 
nated  tract  of  land,  to  her  and  the  heirs  of  her 
body:but  should  D  "die  without  heir,  as  above 
mentioned,  my  wish  is  that  said  land  shall  return 
to  my  other  heirs,  and  be  sold,  and  the  moneys  aris- 
ing from  the  sale  to  be  equally  divided  amonsr 
all  my  heirs."    D  sells  the  land,  and  conveys  it 
with  general  warranty;  and  then  dies,  without 
ever  havinsr  had  a  child.    Hbij>: 
I.  5sme— Same— Construction.— D  took  under   the 
statute  a  fee  simple  estate  in  the  land  defeasi- 
ble upon  her  dyinsr  without  a  child  living  at  her 
death. 
a.  Same— Same— Limitations  over.*— The  limitation 
over  to  testator's  other  heirs  is  valid,  and  took 
effect  upon  the  death  of  D  without  a  child  living 
at  her  death. 

3.  Same— Same— Same.— Thoufirh  the  deed  of  D  pur- 
ported to  convey  the  fee.  it  only  conveyed,  and 
did  convey,  her  interest  In  the  land,  and  the  pur- 
chaser could  not  hold  an  adversary  possession 
thereof  before  the  death  of  D  without  leavinsr  a 
child. 

4.  Same— 5ame— Same— Ejectment.— Upon  the  death 
of  D  without  leaving  a  child,  the  title  vested  in 
the  heirs  of  W.  and  not  in  his  executor:  and  they 
are  the  proper  parties  to  maintain  ejectment 
for  the  land. 

8.  Same— Same— Same— Same— Judffment—The  ac- 
tion is  asrainst  two  holdlnsr  different  parts  of  the 
land,  the  Judfnnentmay  be  separate  ajraiusteach 
for  the  land  in  his  possession,  and  Joint  for  the 
costs. 

This  was  a  supersedeas  to  a  judgment  ren- 
dered on  the  3d  day  of  June  1870,  in  the  Cir- 
cuit court  of  Lee  county,  in  a  cause  depending- 

*The  case  was  heard  before  Jitdge  Bouldin's  ap- 
pointment. 

*Devlses— Limitations  over.— The  principal  case  is 
cited  in  the  following  decisions:  Randolph  v.  Wrlfirht 
81  Va.  608:  Whltelaw's  Ex'or  v.  Sims.  90  Va.  B88.  19 
S.  E.  Rep.  118. 
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in  that  court,  in  which  Achles  Wynne  and 
others,  children  and  grandchildren  of  Elka- 
nah  Wynne,  deceased,  were  plaintiffs,  and 
Thomas  Ely  and  Andrew  M.  Ely  were  defend- 
ants.   The  case  is  stated  in  the  opinion  of  the 

court. 
225       *I#ane   and   Caldwell,    for  the  appel- 
lants. 
J.  W.  Johnston,  for  the  appellees. 

MONCURE,  P.  delivered   the   opinion  of 
the  court. 

This  was  an  action  of  ejectment,  brought 
by  the  heirs  at  law   of   Elkanah  Wynne,  in 
the  Circuit   court   of  I^ee  county,  against 
Thomas  Ely  and  Andrew  M.    Ely,    for    the 
recovery  of  a  tract  of  land   in   said  county, 
to  which  the  plaintiffs  claimed  to  be  entitled 
in  fee  simple.     Issue  was  joined  on  the  plea 
of  not  guilty;  and    the   parties,    by   their 
counsel,    by     consent     entered    of   record, 
waived  the  right  to  have  a  jury,  and  agreed 
that  the  whole  matter  of  law  and  fact  might 
be  heard   and    determined,    and  judgment 
given  by  the  court.     Whereupon  the  court, 
having  maturely   considered  the  matters  of 
law  and  fact   in   the   case,  rendered  judg- 
ment in  favor  of  the  plaintiffs   against  the 
defendant,    Thomas   Ely,    for  a  part  of  the 
premises  in  the  declaration  mentioned,  said 
part  being    described    in    the  judgment  by 
metCb  and  bounds ;  and  against  the  defend- 
ant A.  M.  Ely,  for  the  residue  of  the  prem- 
ises in    the     declaration    mentioned;    and 
against  both  defendants   for   costs   of  suit. 
To  the  said   judg'ment,    the   defendants  ex- 
cepted; and  all  the  facts  admitted  or  proved 
on  the  trial  were  set  out  in  a  bill   of  excep- 
tions, which  was  made  a  part  of  the  record. 
And  the  defendants  applied   to  a  judge  of 
this  court    for    a    supersedeas    to   the  said 
judgment ;  which  was  accordingly  awarded. 
Both  the  plaintiffs  and  defendants  in  this 
case  claim  title  to  the  land  in   controversy, 
under  Elkanah  Wynne,  the  plaintiffs  as  his 
heirs  at   law,    and    the    defendants    under 
Sarah  I>oug"herty,    a   devisee    of    the    said 
Elkanah  Wynne.     The  question   of  title  de- 
pends upon  the  true  construction  of  the  6th 
clause  of  the   will  of  said  Elkanah  Wynne, 
which  will  bears  date  on  the  17th  of  August 
1833,  and  was   admitted   to   probate   on  the 
18th  of  November   1833.     That   clause  is  in 
these  words ; 

**6thly.  I  give  and  bequeath  to  my 
22b  daughter,  Sarah  *Wynne,  now  Sarah 
Doug"herty,  the  tract  of  land  purchased 
of  George  R.  Ely,  and  joining  Alexander 
Ely  and  Charles  Hambler,  to  her  and  the 
heirs  of  (her)  bod3';  but  should  the  said 
Sarah  Dougherty  die  without  heir,  as  above 
mentioned,  my  wish  is  that  the  said  land 
shall  return  to  my  other  heirs,  and  be  sold, 
and  the  moneys  arising  from  such  sale  to 
be  equally  divided  among  all  ray  heirs.  *  * 

The  land  devised  by  that  clause  is  the 
land  in  controversy.  Josiah  B.  Dougherty 
2nd  the  said  Sarah  his  wife,  held  it  in  her 
fight,  under  the  said  clause,  from  the  death 
of  the  testator  until  the  17th  of  November 
1836,  when  they  conveyed  it  in  fee  simple, 
▼ith  covenant  of  general  warranty,  to 
James  A.  G.  Ely,  who,   and  those  claiming 


under  him,  have  been  in  possession  ever 
since,  and  under  whom  the  defendants  in 
this  action  claim  title,  and  were  in  posses- 
sion claiming  title  at  the  time  of  the  insti- 
tution of  this  suit.  Sarah  Dougherty  died 
two  or  three  years  before  the  institution  of 
the  suit,  without  ever  having  had  a  child. 
The  question  is,  whether  the  contingent 
limitation  to  the  other  heirs  of  the  testator, 
contained  in  the  said  6th  clause  of  his  will, 
took  effect  at  the  death  of  his  said  daugh- 
ter. If  it  did,  the  plaintiffs  are  entitled  to 
the  land  in  controversy.  If  it  did  not,  they 
are  not. 

There  can  be  no  doubt  but  that,  if  the 
testator  had  died  prior  to  the  passage  of 
the  act  passed  Februarv  24th,  1819,  1  R.  C. 
p.  361,  ch.  99,  the  said  limitation  over  would 
have  been  a  limitation  to  take  effect  on  an 
indefinite  failure  of  issue,  and  would  have 
been  ineffectual. 

But  the  testator  having  died  since  the 
passage  of  that  act,  to  wit:  in  1833,  the 
case  is  governed  by  sections  twenty-five 
and  twenty-six  of  that  act,  Id.  p.  369,  which 
were  then  introduced  for  the  first  time  into 
our  Code,  and  are  in  these  words : 

*^25.  Every  estate  in  lands  which  shall  be 
limited  by  any  deed  hereafter  made,  or  by 
the  will  of  any  person  who  shall  hereafter 
die,  so  that,  as  the  law  was  on  the 
227  *seventh  day  of  October,  in  the  year 
of  our  Lrord,  one  thousand  seven  hun- 
dred and  seventy-six,  such  estate  would 
have  been  an  estate  tail,  shall  be  deemed 
to  be  an  estate  in  fee  simple,  in  the  same 
manner  as  if  it  had  been  limited  b3'  those 
technical  words  which,  at  the  common  law, 
are  appropriate  to  create  an  estate  in  fee 
simple ;  and  every  limitation  upon  such  an 
estate  shall  be  held  valid,  if  the  same  would 
be  valid  when  limited  upon  an  estate  in  fee 
simple,  created  by  technical  language  afore- 
said. 

**26.  Every  contingent  limitation  in  any 
such  deed  or  will,  made  to  depend  upon  the 
dying  of  any  person  without  heirs,  or  heirs 
of  the  body,  or  without  issue,  or  issue  of 
the  body,  or  without  children  or  offspring, 
or  descendant  or  other  relative,  shall  be 
held  and  interpreted  a  limitation,  to  take 
effect  when  such  person  shall  die,  not  hav- 
ing such  heir  or  issue,  or  child  or  offspring, 
or  descendant  or  other  relative,  as  the  case 
may  be,  living  at  the  time  of  his  death,  or 
born  to  him  within  ten  months  thereafter, 
unless  the  intention  of  such  limitation  be 
otherwise  expressly  and  plainly  declared  on 
the'face  of  the  deed  or  will  creating  it." 

Now,  as  the  estate  given  to  Sarah  Dough- 
erty by  the  sixth  clause  of  the  said  will 
would  have  been  an  estate  tail,  as  the  law 
on  the  7th  day  of  October  1776,  therefore  by 
the  force  and  effect  of  the  said  twenty-fifth 
section,  such  estate  is  *  ^deemed  to  be  an 
estate  in  fee  simple,  in  the  same  manner 
as  if  it  had  been  limited  by  those  technical 
words  which  at  the  common  law  are  appro- 
priate to  create  an  estate  in  fee  simple,*' 
and  the  limitation  upon  such  estate  to  the 
other  heirs  of  the  testator,  contained  in  the 
latter  part  of  the  said  clause,    is  to  be  held 
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valid  *4f  the   same   would    be    valid   when 

limited  upon  an  estate  in  fee  simple,  created 

by  technical  lang'uage  as  aforesaid.*' 

The  said  limitation  would   be  valid  when 

limited  upon  an   estate  in    fee  simple 

228  as  aforesaid,  provided  the  said  *limi- 
tation,    according    to   the   law  of  the 

land,  and  the  true  intent  and  meaning-  of 
the  testator,  was  to  take  effect  at  the  death 
of  the  said  Sarah  Dougherty. 

Now,  as  the  limitation  aforesaid  is,  by 
the  said  sixth  clause  of  the  will,  made  to 
depend  upon  the  dying  of  the  said  Sarah 
Dougherty  without  heir  of  her  body,  there- 
fore, by  the  force  and  effect  of  the  said 
twenty-sixth  section,  such  limitation  is  to 
''be  held  and  interpreted  a  limitation,  to 
take  effect  when  such  person  shall  die  not 
having  such  heir*'  living  at  the  time  of  her 
death,  or  born  to  her  within  ten  months 
thereafter,  "unless  the  intention  of  such 
limitation  be  otherwise  expressly  and 
plainly  declared  on  the  face  of  the"  will 
creating  it.  Certainly  no  such  express  and 
plain  intention  is  declared  on  the  face  of 
the  will  in  this  case,  but  the  contrary  in- 
tention rather  appears. 

We  are  therefore  of  opinion  that  the 
plaintiffs,  the  heirs  at  law  of  the  said  tes- 
tator, became  entitled  to  the  tract  of  land 
in  controversy  upon  the  death  of  the  said 
Sarah  Dougherty. 

We  have  not  deemed  it  necessary  to  re- 
view the  many  cases  referred  to  in  the 
argument  of  the  learned  counsel  of  the 
plaintiffs  in  error  in  reference  to  the  ques- 
tion we  have  just  been  considering,  because 
we  thought  that  while  they  might,  and  no 
doubt  would,  have  been  conclusive  against 
the  title  of  the  said  heirs  at  law  of  the  tes- 
tator, if  he  had  died  before  the  passage  of 
the  said  act  of  1819;  yet,  as  he  died  there- 
after, they,  the  said  heirs,  are  under  the 
operation  of  the  twenty-fifth  and  twenty- 
sixth  sections  of  that  act,  plainly  entitled 
to  the  land  in  controversy. 

The  next  question  we  will  consider  is  the 
second  assignment  of  error  in  the  petition 
of  appeal,  that  the  action  of  the  heirs  at 
law  is  barred  b^^  the  adversary  possession 
of  the  defendants  in  said  action,  and  those 
under  whom  they  claim.  That  adversary 
possession    commenced,    as   it  is  con- 

229  tended,  from  the   time   of  the  *execu- 
tion  of  the  deed   from   Dougherty  and 

wife  to  James  A.  G.  E^ly,  dated  the  17th 
day  of  November  1836,  and  has  continued 
ever  since  in  the  said  grantee  and  those 
claiming  under  him,  including  the  defend- 
ants in  the  said  action. 

The  deed  aforesaid  certainly  conveys  the 
land  in  absolute  fee  simple  to  the  said 
grantee,  with  covenant  of  general  warrant3'. 
At  the  time  of  the  conveyance,  the  grantors, 
in  right  of  the  wife,  were  seized  of  an  estate 
in  fee,  defeasible  by  the  death  of  the  wife 
without  issue  living  at  her  death.  Had  she 
left  issue  living  at  her  death,  the  estate  in 
fee  would  thenceforward  have  been  inde- 
feasible. Probably,  when  the  deed  was 
executed,  it  was  expected  that  she  would 
leave   issue   living  at    her  death.      At    all 


events,  the  deed,  however  absolute  and  un 
conditional  on  its  face,  could  have  no  greater 
effect  than  to  invest  the  grantee  with  the 
title  of  the  grantors,  and  it  invested  him 
with  that  title,  even  though  it  may  have 
professed  to  convey  more.  The  effect  of 
the  conveyance,  as  to  the  parties  claiming 
under  the  contingent  limitation  over,  is 
precisely  the  same  as  if  the  conveyance  had 
been  expressly  subject  to  such  limitation. 
Until  the  death  of  Sarah  Dougherty,  with- 
out issue  living  at  her  death,  the  heirs  at 
law  of  the  testator  had  no  right  of  action 
for  the  land.  Their  right  of  action  then 
and  thereby  accrued,  and  the  act  of  limita- 
tion could  begin  to  operate  against  them 
only  from  that  time.  Sarah  Dougherty  and 
her  assigns  held  the  land  in  privity  with 
the  title  of  those  claiming  under  the  con- 
tingent limitation  over,  and  could  not  hold 
adversely  against  it  during  her  life.  This 
view  is  fully  sustained  by  the  decision  of 
this  court  in  Clarkson,  Ac,  v.  Booth,  17 
Gratt.  p.  490. 

We  are,  therefore,  of  opinion  that  the 
action  is  not  barred  by  adversary  possession, 
or  the  act  of  limitations. 

The  third  assignment  of  error  is,  that  if 
the  heirs  at  law  of  the  testator  have  any 
interest  under  the  contingent  limitation 
contained  in  the  said  6th  clause  of  the 
230  *will,  it  is  not  such  an  interest  as 
entitles  them  to  maintain  an  action 
of  ejectment  for  the  land,  but  the  right  to 
maintain  such  action  is  vested  only  in  the 
executor  of  the  will. 

The  land  is  not  by  the  will  devised  to  the 
executors  to  be  sold  for  the  benefit  of  the 
heirs  at  law  of  the  testator,  in  the  event 
contemplated,  but  the  will  declares  that  in 
that  event,  "my  wish  is,  that  the  said  land 
shall  return  to  my  other  heirs,  and  be  sold, 
and  the  moneys  arising  from  such  sale  to 
be  equally  divided  among  all  my  heirs.  * ' 
To  be  sure,  the  Code,  chapter  131,  section 
1,  p.  598,  provides  that  "real  estate  devised 
to  be  sold  shall,  if  no  person  other  than  the 
executor  be  appointed  for  the  purpose,  be 
sold  and  conveyed"  "by  the  executors  who 
qualify,  or  the  survivor  of  them."  But  this 
statute  does  not  operate  as  a  conveyance  of 
the  estate,  or  any  interest  therein,  to  the 
executors,  but  merely  to  give  them  power 
to  make  any  sale  of  real  estate  which  the 
will  directs  to  be  sold,  without  empowering 
any  particular  person  to  make  the  sale. 
The  object  of  the  statute  was  to  prevent  the 
necessity  of  resorting  to  a  court  of  equity 
for  the  appointment  of  a  trustee,  by  devolv- 
ing the  execution  of  the  power  upon  the 
executors,  who  are  supposed  to  be  fit  and 
proper  persons  for  the  execution  of  it.  The 
nice  distinctions  taken  by  the  authorities 
between  a  power  coupled  with  an  interest 
or  a  trust,  and  a  naked  power,  in  regard  to 
devises  of  land  for  sale  by  an  executor, 
which  distinctions  are  referred  to  in  4  Kent's 
Com.  p.  320,  marg. ;  1  I^omax  on  Executors, 
p.  218,  marg. ;  and  Mosby's  adm'r,  &c.,  v. 
Mosby's  adm'r,  9  Gratt.  p.  590,  seem  not  to 
be  applicable  to  this  case,  in  which  there 
was  no  devise  either  to  the  executors  to  sell, 
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or  that  a  sale  should  be  made  by  the  exec- 
utors, but  merely  an  expression  of  a  wish 
that  the  land  should  be  sold,  without  say- 
ing by  whom.  If  it  could  be  said  that 
those  distinctions  apply  to  this  case,  the 
executor  under  the  statute  would  seem  to 
have  a  naked  power  of  sale,  rather  than  a 
power  coupled  with   9  n  interest ;  and 

231  hi  it  is  a  power  coupled  with  a  trust, 
the  operation   of  the   power  and   the 

tnist  did  not  commence  before  the  making 
of  the  sale,  so  as  to  prevent  the  heirs  before 
that  time  from  maintainingc  an  action  for 
the  land,  recovering*  and  retaining  posses- 
sion thereof,  and  receiving  and  enjoying 
the  rents  and  profits  until  it  should  be  sold. 
The  testator  says  that  in  the  event  con- 
templated, ^^my  wish  is,  that  the  said  land 
shall  return  to  my  other  heirs.  * '  Now  here 
is  an  express  devise  to  his  other  heirs,  who 
thereby  l>ecame  invested,  on  the  happening 
of  the  said  event,  with  the  title  and  right 
of  possession  of  the  land.  To  be  sure,  the 
will  further  proceeds  in  these  words:  **and 
be  sold,  and  the  moneys  arising  from  such 
sale  to  be  equally  divided  among  all  my 
heirs."  But  that  was  surely  not  intended, 
and  cannot  have  the  effect,  to  impair  the 
rijBrht  of  the  heirs,  under  the  express  devise 
to  them,  to  take  and  hold  the  land  to  their 
own  use  until  a  sale  should  be  made.  The 
power  was  to  sell,  not  to  hold  or  rent  out 
the  land  in  trust  for  the  heirs.  But  that 
power— if  power  it  could  be  called  without 
a  donee — was  intended  for  the  exclusive 
benefit  of  the  heirs,  who  might  have  waived 
it,  and  elected  to  hold  the  land  as  real  estate, 
instead  of  regarding  it  as  converted,  and 
holding  it  as  personalty.  More  than  three 
years  after  they  became  entitled  to  the  land 
they  brought  an  action  of  ejectment  to  re- 
cover possession  of  it.  It  does  not  appear 
that  a  sale  of  it  has  ever  been  attempted, 
or  been  in  contemplation.  It  does  not  ap- 
pear that  there  is  now,  or  was  at  the  death 
of  Sarah  Dougherty,  any  personal  repre- 
sentative of  her  father  in  existence.  His 
will  was  recorded  in  1833,  nearly  forty  years 
ago.  Can  it  be  said,  under  these  circum- 
stances, that  when  this  actipn  was  brought, 
his  heirs  had  not  **a  subsisting  interest  in 
the  premises  claimed,  and  a  right  to  recover 
the  same,  or  to  recover  the  possession 
thereof,"  within  the  true  intent  and  mean- 
ing of  the  Code,  chapter  135,  section  4,  page 
610?    We  think  not. 

232  *We  are,  therefore,    of  opinion  that 
the  said  heirs  have  a   right   to  main- 
tain this  action. 

The  fourth  and  last  assignment  of  error 
ist  that  the  verdict  and  judgment  are  void 
for  uncertainty  and  variance. 

We  think  there  is  no  just  foundation  for 
this  assignment  of  error;  that  there  is 
sufficient  certainty  in  the  verdict  and  judg- 
ment; and  that  there  is  no  material  vari- 
ance between  them.  It  is  not  material  that 
20  order  of  survey  was  made  in  the  case, 
2nd  not  executed.  It  sufficiently  appears, 
from  the  facts  admitted  or  proved  on  the 
trial,  and  certified  in  the  i:ecord,  and  from 
inferences    properly    deducible    therefrom, 


that  the  land  recovered  by  the  verdict  and 
judgment  is  identical  with  the  land  de- 
manded in  the  declaration,  and  that  both 
parties  claimed  under  the  will  of  Elkanah 
Wjrnne.  That  all  proper  inferences  which 
might  be  drawn  by  a  jury  may  be  drawn 
by  the  court  from  the  facts  proved  or  stated 
in  such  a  case,  was  decided  by  this  court  in 
Dearing's  adm*x  v.  Rucker,  18  Gratt.  426. 
Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that 
it  be  affirmed. 

Judgment  affirmed. 
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June  Term,  1872,  WythevUle. 
Absent  Bouldin,  J.t 

I.  Building  Bad  Losn  AsmcIsUoim— DUtribution  of 
Fund*— Rights  of  5h«reliolder.t~W.  a  shareholder 
in  a  Building  Fund  Association,  havinff  obtained 
an  advance  of  money  on  his  shares,  the  associa- 
tion thereby  acquired  the  rlffht  of  property 
therein :  and  the  assiffnment  of  the  shares  to  the 
association  for  the  advance  he  received  was  not  a 
hypothecation  for  a  loan,  but  iin  absolute  surren- 
der of  them  to  the  association,  whereby  they  were 
sunk  and  extinffuished,  and  cannot  entitle  the 
said  W  to  participate  In  the  final  division  and  dis- 
tribution of  the  funds  of  the  association. 

a.  Some— Suie— When  Requlslto.— Such  final  division 
and  distribution  is  required  to  be  made  when  the 
accumulated  fund  is  sufficient  to  pay  to  each  of  the 
unredeemed  shares  the  par  value  of  the  shares, 
after  the  payment  of  all  debts  and  liabilities  of 
the  association. 

3.  done— AMignaient  of  Shares— Liabilities  of  As- 
slffoer— Interest— Usury.!— The  assiffnment  of  his 
shares  by  W  to  the  association,  does  not  release 
him  from  his  covenant,  as  a  party  to  the  articles 
of  association,  to  make  his  reffular  monthly  pay- 
ments on  sbares,  and  on  account  of  fines:  and  the 
enforcement  of  his  said  obliffations  is  secured  by 
his  bond  and  deed  of  trust,  by  which  also  he  obli. 
ffates  himself  to  pay  six  per  cent,  interest  on  the 
sum  received,  as  authorized  by  section  eiffhtof  the 
statute,  until  the  termination  of  the  association: 
and  the  transaction  between  the  parties  is  not 
usurious,  nor  within  the  prohibition  of  the  said 
eiffhth  section. 

4.  Some— Some— Sale  of  Shares  by  Asslgrnee— Ascer- 
taining Indebtedness.!!— For  any  default  In  the  pay- 

*Por  monoflrraphic  note  on  Building  and  Loan  Associa- 
tions, see  end  of  case. 

tThe  case  had  been  argued  before  his  election. 

^Building  and  Loan  Associations.- Upon  this  subject, 
see  Crabtree  v.  Buildlnff  Association,  95  Va.  675,  29  S. 
E.  Rep.  741:  Muller  v.  Stone,  84  Va.  837.  6  S.  E.  Rep. 
228:  Fox  V.  Cottaffe  B.  F.  Association,  81  Va.  085: 
Cason  V.  Seidner,  77  Va.  297:  Davies  v.  Creiffhton,  33 
aratt708:  Edelin  v.  Pascoe,  22  Gratt  830:  Winches- 
ter Buildlnff  Association  v.  Gilbert,  23  Gratt.  793: 
Pfeister  v.  Wheelinff  Buildlnff  Ajss'n,  19  W.  Va.  703; 
Parker  v.  U.  S.  Buildlnff,  etc.,  Ass'n,  19  W.  Va.  744. 

{Interest— Usury.— See  monoffraphic  note  on  "Inter- 
est"  appended  to  Fred  v.  Dixon,  27  Gratt  541,  and 
monoffraphic  note  on  "Usury"  appended  to  Ck>ffman 
T.  Miller,  28  Gratt  096. 

[Judicial    Sales  —  Ascertaining    Indebtedness.  —  See 
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tracts  sold  for  $3,309.25,  and  the  expenses  of 
sale  were  about  $100. 

At  the  March  term  of  the  court  for  1869,  W. 
Y.  Cirode  filed  his  answer  in  the  cause.  He 
says  he  knows  nothing  of  the  allegations  of 
the  bill,  and  neither  admits  or  denies  them, 
but  calls  for  strict  proof.  He  says  further, 
that  Frank  A.  Sanders  was  adjudicated  a 
bankrupt  on  the  28th  of  March  1868,  and  on 
the  3d  of  June  1868,  conveyed  all  his  estate 
to  the  respondent,  for  the  benefit  of  his  cred- 
itors. Respondent  is  advised  that  he  is  enti- 
tled to  the  proceeds  of  the  land  sold  by  the 
commissioner ;  that  the  complainant  acquired 
no  lien  in  any  way  upon  this  land  before 
Sanders  filed  his  petition  in  bankruptcy,  or 
when  the  conveyance  was  made  to  respond- 
ent on  the  3d  of  June  1868 ;  and  he  asks  that 
the  commissioner  be  directed  to  collect  the 
purchase  money,  and  pay  it  over  to  him. 
The  plaintiff  filed  a  copy  of  the  record  of 
the  case  in  the  Alabama  court,  showing  that 
there  had  been  a  decree  in  December  1866,  in 
favor  of  the  administrators  in  Alabama, 
against  Frank  A.  Sanders,  for  $12,271.49, 
upon  which  an  execution  of  fieri  facias  had 
been  sued  out  in  March  1867,  and  had  been 
returned  by  the  officer,  **no  property  found.** 
The  defendant  filed  a  copy  of  the  deed  from 
the  register  in  bankruptcy  in  the  District 
Court  of  the  United  States  for  West  Tennes- 
see, to  himself,  as  assignee  in  bankruptcy  of 
Frank  A.  Sanders,  by  which  reciting  that 
Sanders  had  been  adjudicated  a  bankrupt  in 

that  court,  he  conveyed  to  the  said 
210      assignee  *all  the  property  of  Sanders 

which  he  then  had,  or  in  which  he  was 
interested  and  entitled  to  have  on  the  2d  of 
March  1868. 

The  cause  came  on  to  be  heard  on  the  19th 
of  November  1869,  when  the  court  held  that 
the  plaintiff  was  entitled  to  the  proceeds  of 
the  sale  of  the  land  as  against  the  assignee 
in  bankruptcy,  and  made  a  decree  directing 
Sheffey,  the  commissioner,  to  collect  the 
money  and  pay  over  the  net  proceeds  to  the 
plaintiff.  And  thereupon,  Cirode  applied  for 
and  obtained  an  appeal  to  the  District  Court 
of  Appeals  at  Abingdon.  And  when  that 
court  ceased  to  exist,  it  was  transferred  to 
this  court. 

Gilmore,  for  the  appellant. 

J.  W.  &  J.  P.  Sheffey,  for  the  appellee.  . 

MONCURE,  P.  This  is  an  appeal  from  a 
decree  of  the  Circuit  court  of  Smyth  county, 
and  involves  a  question  of  priority  between 
a  foreign  attachment  creditor  and  an  assignee 
in  bankruptcy  of  a  common  debtor,  in  regard 
to  certain  real  estate  of  the  debtor  lying  in 
said  county.  The  question  depends  upon  the 
priority  of  time,  when  the  respective  liens  or 
claims  of  the  conflicting  claimants  attached 
to  the  subject.  The  attachment  creditor 
claims  a  lien  from  the  time  of  filing  his  bill, 
to  wit :  the  20th  day  of  February  1867 ;  the 
assignee  in  bankruptcy  claims  a  lien  from 
the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, to  wit :  the  2d  day  of  March  1868,  or 
at  least  from  the  time  of  the  adjudication  of 


the  bankruptcy,  to  wit :  the  28th  day  of  March 
1868.  If  the  claim  of  the  former  be  well 
founded,  it  is  of  course  paramount  to  that  of 
the  latter.  Prior  in  tempore  est  prior  in 
jure.  The  assignee  takes  the  estate  of  the 
bankrupt  just  as  the  bankrupt  held  it,  sub- 
ject to  all  liens  and  equities  which  were  good 
against  the  bankrupt  at  the  time  he  became 
such.  James  on  Bankruptcy,  and  cases  cited 
in  notes,  pp.  36,  37  and  44.    He  stands 

211  in  the  shoes  of  the  bankrupt  *in  regard 
to  such  estate,  except  that  conveyances 

thereof  fraudulent  and  void  as  to  creditors, 
are  void  also  as  to  him.  Id.  37.  The  bank- 
rupt law  avoids  any  attachment  of  the  bank- 
rupt's property  made  on  mesne  process  within 
four  months  next  preceding  the  bankruptcy, 
but  not  any  such  attachment  made  more  than 
four  months  before  such  bankruptcy. 

There  is  no  contest  in  this  case  as  to  the 
fact  that  the  common  debtor  flled  his  petition 
in  bankruptcy  on  the  2d  day  of  March  1868, 
and  was  adjudged  a  bankrupt  on  the  28th  day 
of  M^rch  18(58.  Nor  does  it  appear  that  there 
is  any  contest  as  to  the  fact,  that  the  debt 
claimed  by  the  attaching  creditor  was  due  by 
the  common  debtor  at  the  time  of  the  institu- 
tion of  the  suit,  and  still  remains  unpaid. 
Nor  as  to  the  facts,  that  the  debtor  at  that 
time  was  a  non-resident  of  the  State  of  Vir- 
ginia, that  he  owned  the  real  estate  on  which 
the  attachment  lien  is  claimed,  that  the  said 
real  estate  is  situated  in  the  said  county  of 
Smyth,  in  this  State,  and  that  these  facts 
were  all  averred  in  the  bill,  which  was  filed 
in  this  suit  on  the  20th  day  of  February  1867. 
And  all  these  facts  are  fully  sustained  by  the 
pleadings  and  proofs  in  the  cause.  The  for- 
eign attachment  creditor  had,  undoubtedly,  a 
good  cause  for  a  foreign  attachment  in  chan- 
cery at  the  time  of  the  filing  of  this  bill,  and 
the  controversy  Jn  this  cause  seems  to  be  nar- 
rowed down  to  this :  Whether  he  so  prepared 
his  bill,  and  so  proceeded  upon  it,  as  to  make 
him  a  foreign  attachment  creditor,  and  to 
give  him  the  benefit  of  a  foreign  attachment 
lien  from  the  time  of  the  filing  of  his  bill? 

He  had  a  good  case  for  a  foreign  attach- 
ment suit  in  chancery.  Has  he  sufficiently 
stated  it  in  his  bill?  And  he  has  done  what 
was  necessary  to  give  effect  to  his  attach- 
ment lien?  If  he  has  not,  he  has  certainly 
been  very  unfortunate. 

He  had  a  good  case  for  a  foreign  attach- 
ment suit,  because  the  debtor  resided 

212  '* without  the  jurisdiction  of  *this  com- 
monwealth,** and  had  ''lands  or  tene- 
ments within  the'*  same.  And  that  was  the 
only  ground  which  he  had  for  subjecting  the 
said  real  estate  to  the  payment  of  the  debt. 
He  had  no  lien  upon  the  land  before  he 
brought  his  suit.  The  judgment  which  had 
been  obtained  in  Alabama  for  the  debt  was 
no  lien  upon  the  real  estate  of  the  debtor  in 
Virginia.  He  was  to  that  real  estate  a  mere 
creditor  at  large;  and  he  could  acquire  no 
lien  upon  it  in  invitum,  but  by  an  attachment 
suit,  or  by  obtaining  a  judgment  in  Virginia 
for  the  debt. 

Can  this  suit  be  regarded  as  a  foreign  at- 
tachment suit?  Ar^  the  averments  of  the  bill 
sufficient  for  that  purpose?    Have  the  pro- 
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ceedings  in  the  suit  been  such  as  to  give  ef- 
fect to  it  as  an  attachment  suit?  These  are 
the  questions  we  now  have  to  solve. 

The  complainant  in  his  bill,  Ist,  Sets  out 
the  claim  ag-ainst  the  debtor,  Frank  A.  San- 
ders, showing  that  it  amounts  to  $12,271.49, 
for  which  a  decree  had  been  rendered  in  the 
State  of  Alabama,  of  which  decree  a  copy  is 
filed  with  the  bill;  2d,  Charges,  that  the 
debtor  has  large  and  valuable  real  estate  in 
Virginia,  and  within  the  jurisdiction  of  the 
court,  to  subject  which  to  sale  for  the  pay- 
ment of  the  said  debt  is  the  declared  object  of 
the  bill,  and  the  said  real  estate  is  particu- 
larly described  in  the  bill  as  to  quantity,  title, 
and  otherwise  ;  3d,  Charges,  that  the  debtor 
is  a  non-resident  of  the  State ;  4th,  Makes 
the  proper  persons  defendants  to  the  bill ;  5th, 
Prays  for  a  sale  of  the  said  real  estate  for  the 
payment  of  the  said  debt ;  and  6th,  Prays  for 
general  relief. 

Now  this  is  certainly  a  sufficient  bill  to 
give  effect  to  the  suit  as  a  foreign  attachment 
suit  in  chancery.  For  although  the  suit  is 
not  called  an  attachment  suit,  by  name,  in 
the  bill,  and  although  the  bill  does  not,  in 
terms,  pray  that  the  land  may  be  attached 
for  the  payment  of  the  claim;  yet  the  bill 
contains  all  the  necessary  and  proper  allega- 
tions for  such  a  suit,  and  prays  for  suit- 
213  able  'specific  as  well  as  for  general 
relief;  which  is  all  sufficient  in  sub- 
stance, notwithstanding  the  formal  omissions 
aforesaid,  to  make  the  suit  an  attachment 
suit,  and  give  full  effect  to  it  as  such  ;  unless 
the  complainant  has  omitted  something  in 
the  proceedings  in  the  suit  which  the  statute 
requires  to  give  it  effect  as  an  attachment 
suit ;  in  other  words,  to  give  it  effect  as  an 
attachment  lien  upon  the  land,  against  the 
claim  of  the  assignee  in  bankruptcy  arising 
subsequently  thereto. 

Has  there  been  any  such  omission  in  the 
Xn-oceedings,  then?  is  the  question. 

If  there  has  been,  it  consists  in  the  omission 
of  such  an  affidavit  as  the  statute  requires  to 
be  made  in  such  cases,  or  in  the  omission  of 
an  endorsement  on  the  subpoena,  describing 
the  real  estate  intended  to  be  attached. 

As  to  the  affidavit,  the  act  of  1819, 1  R.  C, 
p.  474,  §  1,  only  required  an  affidavit  that  the 
debtor  was  out  of  the  country,  or  that,  upon 
inquiry  at  his  usual  place  of  abode,  he  could 
not  be  found,  so  as  to  be  served  with  process ; 
upon  which  affidavit  the  court  was  authorized 
to  make  an  order,  and  require  security,  if  it 
should  appear  necessary,  to  restrain  the 
defendants  in  this  country  from  paying, 
conveying  away,  or  secreting  the  debts  by 
them  owing  to,  or  the  effects  in  their  hands 
of  such  absent  debtor  or  defendant.  An 
affidavit  of  the  non -residence  of  the  debtor 
was  made  in  this  case  on  the  6th  day  of  May 
1867,  about  ten  months  before  his  petition  in 
bankruptcy  was  filed,  on  which  affidavit  an 
order  of  publication  against  him  was  made. 
This  affidavit  would  have  been  a  full  compli- 
ance with  the  requisition  of  that  act.  But 
the  Code  of  1849,  chapter  151,  made  a  material 
change  of  the  attachment  law ;  and  section 
11,  which  relates  to  attachments  in  equity, 
provides  that  ''there    may  be  an   affidavit 


according  to. the  nature  of  the  case,  conform- 
ing, as  near  as  its  nature  will  admit,  to  what 
is  specified  in  previous  sections."    Section  1 
of  the  same  chapter  is  the  section  here 

214  chiefly  referred  to,  and  *provides  that 
''when  any  suit  is  instituted  for  any 

debt,  or  for  damages  for  breach  of  any  con- 
tract, on  affidavit  stating  the  amount  and 
justice  of  the  claim,  that  there  is  present 
cause  of  action  therefor ;  that  the  defendant, 
or  one  of  the  defendants,  is  not  a  resident  of 
this  State,  and  that  the  affiant  believes  he 
has  estate  or  debts  due  him  within  the  county 
or  corporation  in  which  the  suit  is,  or  that 
he  is  sued  with  a  defendant  residing  therein, 
the  plaintiff  may  forthwith  sue  out  of  the 
clerk's  office  an  attachment  against  the  estate 
of  the  non-resident  defendant  for  the  amount 
so  stated."  An  affidavit  which  corresponds 
substantially  with  that  prescribed  by  section 
1  seems  to  be  such  an  one  as  is  contemplated 
by  section  11,  and  is  more  comprehensive 
than  the  affidavit  required  by  the  act  of  1819, 
which  was  only  as  to  the  non-residence  of 
the  debtor,  or  that,  upon  enquiry  at  his  usual 
place  of  abode,  he  could  not  t>e  found,  so  as 
to  be  served  with  process.  But  in  construing 
the  attachment  law  of  1849,  we  must  bear  in 
mind  one  of  the  chief  purposes  which  the 
legislature  had  in  view,  to  wit :  to  provide  a 
substitute  for  the  right  which  previously 
existed,  to  hold  a  defendant  to  bail,  and  we 
must  look  at  the  whole  act  together.  The 
plan  of  the  legislature  was  to  apply  legal 
remedies  to  legal  demands,  and  equitable 
remedies  to  equitable  demands,  so  as  to  give 
a  remedy  by  attachment  in  equity  only  in 
those  cases  where  the  demand  was  equitable, 
and  where,  if  all  the  defendants  resided  in 
the  State,  the  suit  would  have  to  be  brought 
in  equity.  According  to  this  plan,  the 
attachment  was  a  mere  collateral  proceeding, 
incident  to  the  main  action  or  suit,  which 
was  the  same  in  form  as  if  no  attachment 
was  incident  to  or  connected  with  it.  It  did 
not  appear  from  the  pleadings  in  the  action 
or  suit  that  any  of  the  defendants  were  non- 
resident, or  whether  they  had  any,  and  if 
any,  what  estate  in  the  jurisdiction  of  the 
court.  Those  pleadings  merely  showed  that 
the  plaintiff  had  a  good  cause  of  action 

215  or  suit,  supposing  all  the  defendants  *to 
be  residents  of  the  State.    Therefore, 

it  was  fit  and  proper,  when  a  plaintiff  wished 
to  have  the  benefit  of  an  attachment 
to  secure  the  amount  of  what  he  might 
recover  in  the  action  or  suit,  that  he  should 
be  required,  as  a  foundation  of  the  attach- 
ment, to  make  such  an  affidavit  as  was  re- 
quired by  the  Code  of  1849.  The  law  had 
previously  been  different..  The  only  remedy 
which  then  existed  against  a  non-resident 
debtor  owning  estate  in  this  commonwealth, 
was  a  foreign  attachment  in  chancery, 
whether  the  debt  was  a  legal  or  an  equitable 
debt.  Where  the  debt  was  a  legal  debt,  it 
was  necessary  to  aver  in  the  bill  that  the 
debtor  was  a  non-resident  of  the  State,  and 
owned  estate  within  the  same,  otherwise  the 
bill  would  have  been  demurrable.  Where  the 
debt  was  an  equitable  debt,  no  such  averment 
in  the  bill  was  necessary.    In  1852  the  Code 
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of  1849  was  amended,  so  as  to  add  these 
words  at  the  commencement  of  section  11  of 
chapter  151  aforesaid,  to  wit :  **A  claim  to 
any  debt,  or  to  damages  for  breach  of  any 
contract,  against  a  person  who  is  not  a  resi- 
dent of  this  State,  but  who  has  estate  or 
debts  due  him  within  the  same,  may,  if  such 
claim  exceed  $20,  exclusive  of  interest,  be 
maintained  in  any  court  of  equity  for  a  county 
or  corporation  in  which  there  may  be  any 
such  estate,  or  a  defendant  owing  any  debt 
to  such  non-resident.'*  The  effect  of  this 
amendment  was  to  give  to  a  creditor,  having 
a  legal  claim  against  a  debtor  residing  out  of 
the  State,  and  owning  estate  or  effects  there- 
in, the  same  rjght  to  bring  a  foreign  attach- 
ment suit  in  equity  as  he  would  have  had 
before  the  Code  of'  1849,  the  only  difference 
being  that  since  the  amendment  he  has  had 
an  election  to  sue  at  law  or  in  equity  in  such 
a  case,  whereas,  before  the  Code  of  1849,  he 
could  sue  in  equity  only.  But  no  change 
was  made  in  section  11  as  to  the  affidavit  to 
be  given  in  a  foreign  attachment  suit  in 
in  equity  for  a  legal  demand.  In  such  a 
suit,  brought  under  that  section,  amended  as 
aforesaid,  it  is  necessary  to  aver  in  the 
216  bill  'that  the  debtor  resides  out  of  the 
State,  and  has  estate  or  effects  therein, 
as  it  would  have  been  necessary  to  make  such 
an  averment  before  the  Code  of  1849,  other- 
wise the  bill  would  be  demurrable.  The 
grounds  for  equitable  relief  in  such  a  case  are 
threefold.  1st,  that  a  debt  is  due  to  the 
plaintiff ;  2ndly ,  that  the  debtor  is  a  non-resi- 
dent of  the  State  ;  and  3dly,  that  he  has 
an  estate  or  effects  within  the  State.  These 
three  grounds  make  up  a  good  case  in  equity, 
and  if  proved,  the  plaintiff  will  be  entitled  to 
a  decree  on  the  hearing  for  the  amount  of 
the  debt,  and  for  the  application  of  the  said 
estate  and  effects,  as  far  as  may  be  necessary, 
to  the  payment  thereof.  To  be  sure,  there 
can  be  no  decree  against  an  absent  defend-, 
ant  without  an  answer,  appearance  or  publi- 
cation. And  there  can  be  no  publication 
without  an  affidavit  of  non-residence.  Such 
an  affidavit  is,  therefore,  necessary  where 
there  is  no  answer  nor  appearance  of  the 
non-resident  debtor.  But  if  the  case  be  reg- 
ularly matured  for  hearing,  and  be  fully 
proved,  the  plaintiff  is  entitled  to  a  decree 
accordingly,  except  against  parties  or  per- 
sons who  may  be  injured  by  his  non-compli- 
ance with  some  preliminary  acquisition  of 
the  statute.  He  is  certainly  entitled  to  such 
a  decree  against  the  debtor  himself,  and  all 
who  stand  in  his  shoes. 

But  even  if  any  other  affidavit  than  that 
of  n  on -residence  of  the  debtor  were  necessary 
in  this  case,  it  is  well  settled  that  the  affi- 
davit, required  by  the  statute  to  authorize  a 
court  to  sue  out  an  attachment  against  the 
estate  or  effects  of  an  absent  debtor,  may  be 
made,  either  before  or  after  the  bill  is  filed. 
O'Brien,  &c.  v.  Stephens,  11  Gratt.  610.  See 
also  Moore  v.  Holt,  10  Id.  284.  Indeed,  it  is 
expressly  declared  by  the  statute,  in  the  very 
section  which  gives  the  remedy  in  this  case, 
to  wit :  section  11  aforesaid,  that  "such  affi- 
davit may  be,  at  the  time  of,  or  after,  the  in- 
stitution of  the  suit."    The  decree  appealed 


from  is  interlocutory.    What  is  there  to  pre- 
vent the  affidavit  from  being  now  made,. 

217  if    any  other  ^affidavit  be  necessary 
than    that    which    has    already    been 

made  ? 

As  to  the  omission  of  an  endorsement  on 
the  subpoena,  describing  the  real  estate 
intended  to  be  attached.  The  7th  section  of 
chapter  151,  of  the  Code  of  1860,  p.  647,  pro- 
vides, that  "every  such  attachment,  (except 
where  it  is  sued  out  specially  against  speci- 
fied property,)  may  be  levied  upon  any  estate, 
real  and  personal,  of  the  defendant,  or  so 
much  thereof  as  is  sufficient  to  pay  the 
amount  for  which  it  issues.  It  shall  be  suffi- 
ciently levied  in  every  case  by  a  service  of  a 
copy  of  such  attachment,  on  such  persons  as 
may  be  designated  by  the  plaintiff  in  writ- 
ing, or  be  known  to  the  officer  to  be  in  posses- 
sion of  effects  of,  or  to  be  indebted  to,  the 
defendant ;  and  as  to  real  estate,  by  such 
estate  being  mentioned  and  described  by 
endorsement  on  such  attachment."  And  the 
12th  section.  Id.  p.  648,  provides,  that  ''the 
plaintiff  shall  have  a  lien  from  the  time  of 
the  lev3rtng  of  such  attachment,  or  serving  a 
copy  thereof,  as  aforesaid,  upon  the  personal 
property,  choses  in  action,  and  other  secur- 
ities of  the  defendant  against  whom  the 
claim  is,  in  the  hands  of  or  due  from  any 
such  garnishee  on*  whom  it  is  so  served,  and 
on  any  real  estate  mentioned  in  an  endorse- 
ment on  the  attachment  or  subpoena,  from 
the  suing  out  of  the  same." 

These  provisions  were  intended  to  apply,. 
mainly  if  not  entirely,  to  the  ordinary  case 
of  an  attachment  which  is  ancillary  to  an 
action  at  law  for  a  legal  demand,  or  to  a  suit 
in  equity  for  an  equitable  demand,  in  which 
nothing  is  said  in  the  pleadings  about  any 
attachment  of  any  property.  In  order  to 
constitute  an  attachment  lien  upon  any  prot>- 
erty  there  must  be  a  claim  in  some  form  to 
subject  the  property  to  the  payment  of  the 
debt  demanded  in  the  action  or  suit.  If  there 
be  no  such  claim  in  the  pleadings  in  the 
action  or  suit  itself ,  then  an  attachment  must 
be  issued,  which  may  be  levied  upon  any 
estate,  real  or  personal,  of  the  defendant,  or 
so  much  thereof  as  is  sufficient  to  pay 

218  the  amount  for  Vrhich  it  ^issues ;  and 
the  plaintiff  shall  have  a  lien  from  the 

time  of  the  levying  of  such  attachment  as 
aforesaid.  In  the  case  of  a  foreign  attach- 
ment in  equity,  the  endorsement  describing- 
any  real  estate  intended  to  be  attached,  may- 
be made  either  on  an.  attachment,  or  on  a 
subpoena  issued  in  the  case.  But  where,  as 
in  this  case,  a  suit  in  the  nature  of  a  foreign 
attachment  in  chancery  is  brought  to  enforce 
a  legal  demand,  and  the  bill  positively  avera 
that  the  debtor  is  a  non-resident  of  the  State» 
and  has  real  estate  within  it,  and  in  the 
jurisdiction  of  the  court,  fully  sets  out  the 
demand,  particularly  describes  the  estate 
sought  to  be  subjected  to  the  payment  of  the 
debt,  and  contains  all  other  necessary  and 
proper  allegations,  there  is  no  necessity  and 
no  occasion  for  any  endorsement  on  the 
subpoena,  or  any  process  of  attachment  in 
the  case,  to  give  to  the  plaintiff  a  lien  upon 
the  estate  for  the  payment  of  the  debt ;  but. 
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upon  sustaining  the  allegations  of  his  bill  by 
proof,  and  otherwise  maturing  his  cause  for 
final  hearing,  he  will  be  entitled  to  a  decree 
to  subject  the  estate  to  the  payment  of  the 
debt  according  to  the  prayer  of  the  bill.  Why 
should  an  endorsement  on  a  subpoena,  or  on 
process  of  attachment,  be  necessary  in  such 
a  case?  What  better  notice  could  it  give 
than  would  be  given  by  the  bill  itself? 
Would  not  the  bill  give  much  fuller  and  more 
specific  notice  generally  than  would  be  given 
by  such  an  endorsement?  The  bill  is  what 
would  naturally  be  looked  to  by  inquiries  for 
information  as  to  the  object  of  the  suit, 
rather  than  the  process  or  any  endorsement 
upon  it.  Suppose  the  land  were  vacant,  and 
there  were  no  home  defendants  to  be  served 
with  process  :  there  would  seem  to  be  no 
occasion  for  any  process  in  such  a  case, 
except  an  order  of  publication  against  the 
non-resident  debtor  and  owner  of  the  land. 
Suppose  an  attachment,  or  a  subpoena,  were 
issued  in  such  a  case,  and  such  an  endorse- 
ment as  is  mentioned  in  the  statute  were 
made  thereon,  what  good  purpose  could  possi- 
bly be  answered  thereby  which  would 
219  not  be  *better  answered  by  the  bill? 
The  process  and  endorsement  would  be 
shown  to  nobody,  but  be  returned  and  filed 
among  the  papers  of  the  suit.  If,  however,  an 
endorsement  were  necessary  in  such  a  case, 
is  not  the  order  of  publication  equivalent  to 
such  an  endorsement?  The  order  of  publi- 
cation, generally,  gives  as  full  information 
of  the  object  of  the  suit  as  an  endorsement 
on  the  process  would,  and  is  in  itself  in  the 
nature  of  process.  Where  the  non-resident 
debtor  is  the  only  defendant  in  the  case,  the 
order  of  publication  would  seem  to  be  the 
only  necessary  process.  Suppose  the  non- 
resident defendant  and  the  home  defendant 
had  all  filed  their  answers  in  this  case,  on 
condition  that  the  attachment  should  not 
thereby  be  discharged,  and  had  admitted  the 
truth  of  all  the  allegations  of  the  bill, 
would  any  endorsement  then  have  been 
necessary  ?  Would  not  the  plaintiff  have 
been  entitled  to  a  decree  according  to  the 
prayer  of  his  bill  ?  Suppose,  instead  of  filing 
their  answers  and  admitting  the  allegations 
of  the  bill,  the  defendants  had  suffered  the 
bill  to  be  taken  for  confessed,  as  was  the 
case  here,  would  any  endorsement  then  have 
been  necessary,  and  would  not  the  plaintiff 
have  been  entitled  to  such  a  decree  ?  I  sup- 
pose there  can  be  no  doubt  but  that  he  would 
have  been  so  entitled  in  either  of  the  cases 
above  supposed,  if  no  other  persons  were 
interested  in  the  subject  than  the  original 
parties  to  the  suit.  But  suppose  that,  after 
the  answers  admitting  the  allegations  of  the 
bill  are  filed,  or  after  it  is  taken  for  con- 
fessed, the  non-resident  debtor  becomes  a 
bankrupt  before  any  decree  is  made  for  the 
sale  of  the  land  charged  by  the  bill  with  lia- 
bility for  the  debt,  will  the  assignee  in  bank- 
ruptcy stand  on  any  higher  ground  than  the 
debtor  himself  ?  Will  he  not  stand  in  the 
shoes  of  the  bankrupt  in  regard  to  the  suit  ? 
And  will  not  the  plaintiff  be  entitled  to  pre- 
cisely the  same  decree  against  him  that  he 
would    have    been    entitled   to  against   the 


debtor  himself,  if  he  had  not  become  a 

220  bankrupt?  Upon  these  questions  *there 
can,  I  presume,  be  no  doubt  or  diffi-' 

culty.  When  the  bill  was  filed  there  was  a 
lis  pendens  to  subject  the  real  estate  to  the 
payment  of  the  debt,  as  claimed  in  the  bill. 
All  rights  acquired  from  or  under  the  defend- 
ant,  to  the  subject  in  controversy,  pending 
the  suit,  are  subject  to  any  decree  which 
may  be  made  in  the  suit,  except  so  far  as  a 
purchaser  without  actual  notice  is  protected 
by  the  Code,  chapter  186,  section  5.  In  all 
other  respects  the  maxim.  Pendente  lite  nihil 
innovetur,  applies. 

In  this  case,  the  plaintiff,  in  his  bill,  fully 
and  plainly  stated  a  case  which,  if  true, 
entitled  him  to  a  decree  for  the  sale  of  the 
land  in  question  for  the  payment  of  the  debt 
due  to  him  by  his  non-resident  debtor.  This 
bill  was  filed  on  the  20th  day  of  February 

1867,  before  the  bankrupt  law  was  passed, 
and  more  than  a  year  before  the  non-resi- 
dent debtor  filed  his  petition  in  bankruptcy. 
There  was  an  order  of  publication  entered  in 
the  case  on  the  6th  day  of  May  1867,  against 
the  non-resident  defendants,  including  the 
debtor,  Frank  A.  Sanders,  upon  an  affidavit 
made  in  due  form,  which  order  was  duly 
posted  and  published,  the  publication  ending 
on  the  31st  day  of  May  1867,  nearly  ten 
months  before  the  petition  in  bankruptcy 
was  filed.  The  said  order  stated,  that  **the 
object  of  this  suit  is,  to  subject  the  interest 
of  Frank  A.  Sanders  in  the  land  now  in  the 
possession  of  James  B.  Sanders  and  John  L. 
Sanders,  known  as  the  River  tract  of  their 
father's  estate,  and  seventy-four  acres  of  the 
Sulphur  Spring's  tract,  to  satisfy  a  debt  of 
$12,271.49,  ascertained  by  decree  of  the  Dis- 
trict court  of  chancery  for  the  northern  dis- 
trict of  Alabama,  and  filed  in  the  cause 
aforesaid  in  said  Circuit  court  of  Smyth 
county."  The  bill  was  even  more  full  and 
specific,  indeed  much  more  so,  than  the  said 
order,  in  the  description  of  the  land  and  the 
debt.  The  subpoena  was  returned  executed 
on  John  I#.  Sanders,  the  only  defendant  who 
resided  in  the  State,  and  who  was  charged  in 

the  bill  to  be  in  possession  of  the  land, 

221  on  the  22d  day  of  February  ♦1867,  just 
two  days  after  the  filing  of  the  bill. 

No  answer  was  filed  by  any  of  the  original 
defendants. 

Such  was  and  continued  to  be  the  state  of 
the  case  until  and  on  the  2d  day  of  March 

1868,  when  the  non-resident  debtor,  Frank  A. 
Sanders,  filed  his  petition  in  bankruptcy ; 
and  until  and  on  the  28th  day  of  March  1868, 
when  he  was  adjudicated  a  bankrupt ;  and 
until  and  on  the  3d  day  of  June  1868,  when 
all  the  estate  of  the  bankrupt  was  conveyed 
to  the  appellant,  William  Y.  Cirode,  as  as- 
signee in  bankruptcy.  On  the  26th  day  of 
August  1868,  the  cause  came  on  to  be  heard, 
upon  the  bill  taken  for  confessed  as  to  all  the 
defendants,  and  upon  the  exhibits,  when  the 
court,  considering  that  the  interest  of  the  said 
Frank  A.  Sanders  in  the  real  estate  in  the 
bill  mentioned,  was  liable  and  ought  to  be 
subjected  to  sale  for  the  satisfaction  of  the 
debt  due  to  the  plaintiff  and  in  the  bill 
mentioned,   therefore  decreed  that  John  P. 
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Sheffey,  who  was  appointed  a  commissioner 
for  the  purpose,   should  sell  the  said  real 
estate,  or  so  much  as  might  be  necessary,  in 
the  manner  and  on  the  terms  in  said  decree 
mentioned,  and  report  his  proceedings  to  the 
court.    Before  any  sale  was  made  under  the 
said  decree,  it  seems  that  the  said  assignee 
in  bankruptcy  asserted   a  claim  to  the  said 
real  estate,  and  on  the  18th  day  of  November 
1868,  an  agreement  in  writing  was  entered 
into  between  the  said  assignee  and  the  plain- 
tiff in  the  suit,  whereby  it  was  agreed,  that 
the  said  sale  should  not  be  further  delayed  or 
suspended,  but  should  be  made  by  the  com- 
missioner   appointed    by    the    said   decree ; 
that   the  proceeds   thereof    should   be  paid 
into  court,  to  await  the  determiixation  and 
final  decree  of  the  said  court ;  that  the  said 
assignee  should  become,   by   virtue  of  the 
filing  of   the    said   agreement,    a  party  to 
the  said  suit,  without  process ;  and  that,  upon 
the  final  hearing,  the  question  of  the  validity 
of    the    lien    claimed  by  said    plaintiff    by 
attachment,  as  against  the  claims  of  said 
assignee  on  behalf  of  the  general  cred- 
222      itors  of  said  bankrupt,  within  *the  pro- 
visions of  the  bankrupt  act,  should  be 
argued  before,  and  decided  by  said  Smyth 
Circuit  court,  &c.    This  agreement  was  filed 
as  an   exhibit  in  the  case  on   the  10th  of 
December  1868,    after   which,   the  commis- 
sioner, J.  P.  Sheffey,   sold  the  real  estate 
aforesaid,  and  reported  his  proceedings  to  the 
court,  and  on  the  31st  day  of  March  1869,  his 
report  was  confirmed.     Shortly  after  this,  the 
said  assignee  filed  his  answer  in  the  case, 
denying  all  knowledge  of  the  facts  alleged 
in  the  bill,  and  requiring  strict  proof  of  them  ; 
claiming  the  proceeds  of  the  sale  of  the  said 
land,  by  virtue  of  the  proceedings  in  bank- 
ruptcy aforesaid ;  and  insisting  that  the  plain- 
tiff acquired  no  lien  on  the  said  land  before 
the  said  petition  in  bankruptcy  was  filed,  or 
even  before    the  conveyance  of  the   bank- 
rupt's estate  to  the  assignee,  on  the  3d  day  of 
June  1868,  as  aforesaid.    A  copy  of  the  con- 
veyance, which  was  recorded  in  the  clerk's 
office  of  Smyth  County  court,  was  filed  as  an 
exhibit  with  the  answer.    To  the  said  answer 
the  plaintiff  replied  generally.   And  the  plain- 
tiff also,  it  seems,  filed  as  an  exhibit  in  the 
cause,  a  copy  of  the  record  of  the  suit  in  Ala- 
bama, in  which  a  decree  was  rendered  on  the 
4th  day  of  December  1866,  for  the  amount  of 
the  debt  claimed  by  him,  from  which  copy  it 
appears  that  the  execution  issued  upon  said 
decree  was  returned  "no  property  found,  June 
1, 1867." 

On  the  19th  day  of  November  1869,  the 
cause  came  on  to  be  heard  on  the  papers  for- 
merly read,  the  answer  of  the  said  assignee  in 
bankruptcy,  and  replication  thereto,  and 
exhibits  filed,  and  the  written  agreement 
aforesaid ;  on  consideration  whereof,  the  court 
was  of  opinion,  that  the  plaintiff  was  entitled, 
as  against  the  said  assignee,  to  the  proceeds 
of  the  sale  of  the  land  of  the  said  Frank  A. 
Sanders,  sold  by  commissioner  Sheffey  as 
aforesaid,  and  decreed  accordingly.  From 
that  decree  the  said  assignee  applied  for  and 
obtained  the  appeal  we  are  now  considering. 
I   am    of    opinion,    that     from     the     time 


223  of  the  institution  *of  this  suit,  or  at 
least  from  the  time  of  the  filing  of  the 
bill,  the  plaintiff  had  a  lien  upon  the  real  es- 
tate of  his  debtor,  Frank  A.  Sanders,  therein 
mentioned,  for  the  payment  of  the  debt 
therein  claimed ;  that  the  said  debtor  having 
become  a  bankrupt  long  after  the  institution, 
and  during  the  pendency  of  the  said  suit,  his 
assignee  in  bankruptcy  can  stand  on  no 
higher  ground  in  regard  to  the  said  suit  and 
the  claim  asserted  therein  than  the  bankrupt 
himself,  but  stands  in  his  shoes,  and  is  enti- 
tled only  to  his  rights ;  and  that  there  is  no 
error  in  the  decree  appealed  from,  either  as 
to  the  said  bankrupt  himself,  or  as  to  his 
said  assignee. 

I  am  therefore  of  opinion  that  the  said 
decree  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Decree  affirmed. 


224  *Ely8  V.  Wynne  &  als. 

June  Term.  1872,  Wythevllle. 
Absent.  Aitdbrson  and  Boulddt.  Jh.* 
Willi— DeviMc—iii  1888  W  made  Ills  will,  and  died. 
By  clause  6  he  fflves  to  his  dauffhter,  D,  a  desig- 
nated tract  of  land,  to  her  and  the  heirs  of  her 
body;bat  should  D  "die  without  heir,  as  above 
mentioned,  my  wish  is  that  said  land  shall  return 
to  my  other  heirs,  and  be  sold,  and  the  moneys  aris- 
ing from  the  sale  to  be  equally  divided  amonr 
all  my  heirs."    D  sells  the  land,  and  conveys  it 
with  fireneral  warranty;  and  then  dies,  'viithont 
ever  having  had  a  child.    Hsld: 
I.  5«iiM— SaoM— Con^trnctlon.— D  took  under   the 
statute  a  fee  simple  estate  in  the  land  defeasi- 
ble upon  her  dying  without  a  child  livlnfir  at  her 
death. 
a.  Same— Same— Limitations  over.*— The  limitation 
over  to  testator's  other  heirs  is  Valid,  and  took 
effect  upon  the  death  of  D  'vi'lthout  a  child  living 
at  her  death. 

3.  Same— Same— flame.— Though  the  deed  of  D  pur- 
ported to  convey  the  fee.  It  only  conveyed,  and 
did  convey,  her  interest  in  the  land,  and  the  pur- 
chaser could  not  hold  an  adversary  possession 
thereof  before  the  death  of  D  without  leaving  a 
child. 

4.  Same— flame— Same— Efectment. —Upon  the  death 
of  D  without  leaving  a  child,  the  title  vested  in 
the  heirs  of  W,  and  not  in  his  executor;  and  they 
are  the  proper  parties  to  maintain  ejectment 
for  the  land. 

8.  Same— flame— Same— flame— Judgment.— The  ac- 
tion is  affainst  two  holdlng^  different  parts  of  the 
land,  the  Judinnentmay  be  separate  against  each 
for  the  land  in  his  possession,  and  Joint  for  the 
costs. 

This  was  a  supersedeas  to  a  judgment  ren- 
dered on  the  3d  day  of  June  1870,  in  the  Cir- 
cuit court  of  Lee  county,  in  a  cause  depending 

^he  case  was  heard  before  Jttdgb  Bouldim's  ap- 
pointment. 

•Devices- Limitations  over.— The  principal  case  Is 
cited  In  the  following  decisions:  Randolph  v.  Wright 
81  Va.  608;  Whitelaw's  Ex'or  v.  Sims,  90  Va.  B88.  19 
S.  E.  Rep.  118. 
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in  that  court,  in  which  Achles  Wynne  and 
•others,  children  and  grandchildren  of  Elka- 
nah  Wynne,  deceased,  were  plaintiffs,  and 
Thomas  Ely  and  Andrew  M.  Ely  were  defend- 
ants.   The  case  is  stated  in  the  opinion  of  the 

court. 
225        *Liane   and   Caldwell,    for  the  appel- 
lants. 
J.  W.  Johnston,  for  the  appellees. 

MONCURE,  P.  delivered   the   opinion  of 
the  court. 

This  was  an  action  of  ejectment,  brought 
by  the  heirs  at  law  of  Elkanah  Wynne,  in 
the  Circuit  court  of  I#ee  county,  against 
Thomas  Ely  and  Andrew  M.  Elj',  for  the 
recovery  of  a  tract  of  land  in  said  county, 
to  which  the  plaintiffs  claimed  to  be  entitled 
in  fee  simple.  Issue  was  joined  on  the  plea 
of  not  guilty;  and  the  parties,  by  their 
counsel,  by  consent  entered  of  record, 
waived  the  right  to  have  a  jury,  and  agreed 
that  the  whole  matter  of  law  and  fact  might 
be  heard  and  determined,  and  judgment 
given  by  the  court.  Whereupon  the  court, 
having  maturely  considered  the  matters  of 
law  and  fact  in  the  case,  rendered  judg- 
ment in  favor  of  the  plaintiffs  against  the 
defendant,  Thomas  Ely,  for  a  part  of  the 
premises  in  the  declaration  mentioned,  said 
part  being  described  in  the  judgment  by 
metes»  and  bounds ;  and  against  the  defend- 
ant A.  M.  Ely,  for  the  residue  of  the  prem- 
ises in  the  declaration  mentioned;  and 
against  both  defendants  for  costs  of  suit. 
To  the  said  judgment,  the  defendants  ex- 
cepted ;  and  all  the  facts  admitted  or  proved 
on  the  trial  were  set  out  in  a  bill  of  excep- 
tions, which  was  made  a  part  of  the  record. 
And  the  defendants  applied  to  a  judge  of 
this  court  for  a  supersedeas  to  the  said 
judgment ;  which  was  accordingly  awarded. 

Both  the  plaintiffs  and  defendants  in  this 
case  claim  title  to  the  land  in  controversy, 
under  Elkanah  Wynne,  the  plaintiffs  as  his 
heirs  at  law,  and  the  defendants  under 
Sarah  Dougherty,  a  devisee  of  the  said 
Elkanah  Wynne.  The  question  of  title  de- 
pends upon  the  true  construction  of  the  6th 
clause  of  the  will  of  said  Elkanah  Wynne, 
which  will  bears  date  on  the  17th  of  August 
18S3,  and  was  admitted  to  probate  on  the 
18th  of  November  1833.  That  clause  is  in 
these  words; 

*'6thly.  I  give  and  bequeath  to  my 
22b  daughter,  Sarah  *Wynne,  now  Sarah 
Dougherty,  the  tract  of  land  purchased 
of  George  R.  Ely,  and  joining  Alexander 
Ely  and  Charles  Hambler,  to  her  and  the 
heirs  of  (her)  bod3-;  but  should  the  said 
Sarah  Dougherty  die  without  heir,  as  above 
mentioned,  my  wish  is  that  the  said  land 
shall  return  to  my  other  heirs,  and  be  sold, 
and  the  moneys  arising  from  such  sale  to 
be  equally  divided  among  all  my  heirs." 

The  land  devised  by  that  clause  is  the 
land  in  controversy.  Josiah  B.  Dougherty 
and  the  said  Sarah  his  wife,  held  it  in  her 
right,  under  the  said  clause,  from  the  death 
of  the  testator  until  the  17th  of  November 
1836,  when  they  conveyed  it  in  fee  simple, 
with  covenant  of  general  warranty,  to 
James  A.  G.  Ely,  who,   and  those  claiming 


under  him,  have  been  in  possession  ever 
since,  and  under  whom  the  defendants  in 
this  action  claim  title,  and  were  in  posses- 
sion claiming  title  at  the  time  of  the  insti- 
tution of  this  suit.  Sarah  Dougherty  died 
two  or  three  years  before  the  institution  of 
the  suit,  without  ever  having  had  a  child. 
The  question  is,  whether  the  contingent 
limitation  to  the  other  heirs  of  the  testator, 
contained  in  the  said  6th  clause  of  his  will, 
took  effect  at  the  death  of  his  said  daugh- 
ter. If  it  did,  the  plaintiffs  are  entitled  to 
the  land  in  controversy.  If  it  did  not,  they 
are  not. 

There  can  be  no  doubt  but  that,  if  the 
testator  had  died  prior  to  the  passage  of 
the  act  passed  February  24th,  1819,  1  R.  C. 
p.  361,  ch.  99,  the  said  limitation  over  would 
have  been  a  limitation  to  take  effect  on  an 
indefinite  failure  of  issue,  and  would  have 
been  ineffectual. 

But  the  testator  having  died  since  the 
passage  of  that  act,  to  wit:  in  1833,  the 
case  is  governed  by  sections  twenty-five 
and  twenty-six  of  that  act,  Id.  p.  369,  which 
were  then  introduced  for  the  first  time  into 
our  Code,  and  are  in  these  words: 

**25.  Every  estate  in  lands  which  shall  be 
limited  by  any  deed  hereafter  made,  or  by 
the  will  of  any  person  who  shall  hereafter 
die,  so  that,  as  the  law  was  on  the 
227  *seventh  day  of  October,  in  the  year 
of  our  Lord,  one  thousand  seven  hun- 
dred and  seventy-six,  such  estate  would 
have  been  an  estate  tail,  shall  be  deemed 
to  be  an  estate  in  fee  simple,  in  the  same 
manner  as  if  it  had  been  limited  by  those 
technical  words  which,  at  the  common  law, 
are  appropriate  to  create  an  estate  in  fee 
simple ;  and  every  limitation  upon  such  an 
estate  shall  be  held  valid,  if  the  same  would 
be  valid  when  limited  upon  an  estate  in  fee 
simple,  created  by  technical  language  afore- 
said. 

**26.  Every  contingent  limitation  in  any 
such  deed  or  will,  made  to  depend  upon  the 
dying  of  any  person  without  heirs,  or  heirs 
of  the  body,  or  without  issue,  or  issue  of 
the  body,  or  without  children  or  offspring, 
or  descendant  or  other  relative,  shall  be 
held  and  interpreted  a  limitation,  to  take 
effect  when  such  person  shall  die,  not  hav- 
ing such  heir  or  issue,  or  child  or  offspring, 
or  descendant  or  other  relative,  as  the  case 
may  be,  living  at  the  time  of  his  death,  or 
born  to  him  within  ten  months  thereafter, 
unless  the  intention  of  such  limitation  be 
otherwise  expressly  and  plainly  declared  on 
the'face  of  the  deed  or  will  creating  it.'* 

Now,  as  the  estate  given  to  Sarah  Dough- 
erty by  the  sixth  clause  of  the  said  will 
would  have  been  an  estate  tail,  as  the  law 
on  the  7th  day  of  October  1776,  therefore  by 
the  force  and  effect  of  the  said  twenty-fifth 
section,  such  estate  is  ^Meemed  to  be  an 
estate  in  fee  simple,  in  the  same  manner 
as  if  it  had  been  limited  by  those  technical 
words  which  at  the  common  law  are  appro- 
priate to  create  an  estate  in  fee  simple," 
and  the  limitation  upon  '  such  estate  to  the 
other  heirs  of  the  testator,  contained  in  the 
latter  part  of  the  said   clause,    is  to  be  held 
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valid  ^4f  the   same   would   be    valid  when 

limited  upon  an  estate  in  fee  simple,  created 

by  technical  language  as  aforesaid. ' ' 

The  said  limitation  would  be  valid  when 

limited  upon  an  estate  in   fee  simple 

228  as  aforesaid,  provided  the  said  *limi- 
tation,    according   to   the   law  of  the 

land,  and  the  true  intent  and  meaning  of 
the  testator,  was  to  take  effect  at  the  death 
of  the  said  Sarah  Dougherty. 

Now,  as  the  limitation  aforesaid  is,  by 
the  said  sixth  clause  of  the  will,  made  to 
depend  upon  the  dying  of  the  said  Sarah 
Dougherty  without  heir  of  her  body,  there- 
fore, by  the  force  and  effect  of  the  said 
twenty-sixth  section,  such  limitation  is  to 
^'be  held  and  interpreted  a  limitation,  to 
take  effect  when  such  person  shall  die  not 
having  such  heir*'  living  at  the  time  of  her 
death,  or  bom  to  her  within  ten  months 
thereafter,  ^'unless  the  intention  of  such 
limitation  be  otherwise  expressly  and 
plainly  declared  on  the  face  of  the**  will 
creating  it.  Certainly  no  such  express  and 
plain  intention  is  declared  on  the  face  of 
the  will  in  this  case,  but  the  contrary  in- 
tention rather  appears. 

We  are  therefore  of  opinion  that  the 
plaintiffs,  the  heirs  at  law  of  the  said  tes- 
tator, became  entitled  to  the  tract  of  land 
in  controversy  upon  the  death  of  the  said 
Sarah  Dougherty. 

We  have  not  deemed  it  necessary  to  re- 
view the  many  cases  referred  to  in  the 
argument  of  the  learned  counsel  of  the 
plaintiffs  in  error  in  reference  to  the  ques- 
tion we  have  just  been  considering,  because 
we  thought  that  while  they  might,  and  no 
doubt  would,  have  been  conclusive  against 
the  title  of  the  said  heirs  at  law  of  the  tes- 
tator, if  he  had  died  before  the  passage  of 
the  said  act  of  1819;  yet,  as  he  died  there- 
after, they,  the  said  heirs,  are  under  the 
operation  of  the  twenty-fifth  and  twenty- 
sixth  sections  of  that  act,  plainly  entitled 
to  the  land  in  controversy. 

The  next  question  we  will  consider  is  the 
second  assignment  of  error  in  the  petition 
of  appeal,  that  the  action  of  the  heirs  at 
law  is  barred  by^  the  adversary  possession 
of  the  defendants  in  said  action,  and  those 
under  whom  they  claim.  That  adversary 
possession    commenced,    as   it  is  con- 

229  tended,  from  the   time  of  the  *execu- 
tion  of  the  deed  from   Dougherty  and 

wife  to  James  A.  G.  Ely,  dated  the  17th 
day  of  November  1836,  and  has  continued 
ever  since  in  the  said  grantee  and  those 
claiming  under  him,  including  the  defend- 
ants in  the  said  action. 

The  deed  aforesaid  certainly  conveys  the 
land  in  absolute  fee  simple  to  the  said 
grantee,  with  covenant  of  general  warrantj'. 
At  the  time  of  the  conveyance,  the  grantors, 
in  right  of  the  wife,  were  seized  of  an  estate 
in  fee,  defeasible  by  the  death  of  the  wife 
without  issue  living  at  her  death.  Had  she 
left  issue  living  at  her  death,  the  estate  in 
fee  would  thenceforward  have  been  inde- 
feasible. Probably,  when  the  deed  was 
executed,  it  was  expected  that  she  would  i 
leave   issue  living  at    her  death.      At   all : 


events,  the  deed,  however  absolute  and  un 
conditional  on  its  face,  could  have  no  greater 
effect  than  to  invest  the  grantee  with  the 
title  of  the  grantors,  and  it  invested  him 
with  that  title,  even  though  it  may  have 
professed  to  convey  more.  The  effect  of 
the  conveyance,  as  to  the  parties  claiming 
under  the  contingent  limitation  over,  is 
precisely  the  same  as  if  the  conveyance  had 
been  expressly  subject  to  such  limitation. 
Until  the  death  of  Sarah  Dougherty,  with- 
out issue  living  at  her  death,  the  heirs  at 
law  of  the  testator  had  no  right  of  action 
for  the  land.  Their  right  of  action  then 
and  thereby  accrued,  and  the  act  of  limita- 
tion could  begin  to  operate  against  them 
only  from  that  time.  Sarah  Dougherty  and 
her  assigns  held  the  land  in  privity  with 
the  title  of  those  claiming  under  the  con- 
tingent limitation  over,  and  could  not  hold 
adversely  against  it  during  her  life.  This 
view  is  fully  sustained  by  the  decision  of 
this  court  in  Clarkson,  &c.,  v.  Booth,  17 
Gratt.  p.  490. 

We  are,  therefore,  of  opinion  that  the 
action  is  not  barred  b3'  adversary  possession, 
or  the  act  of  limitations. 

The  third  assignment  of  error  is,  that  if 
the  heirs  at  law  of  the  testator  have  any 
interest  under  the  contingent  limitation 
contained  in  the  said  6th  clause  of  the 
230  *will,  it  is  not  such  an  interest  as 
entitles  them  to  maintain  an  action 
of  ejectment  for  the  land,  but  the  right  to 
maintain  such  action  is  vested  only  in  the 
executor  of  the  will. 

The  land  is  not  by  the  will  devised  to  the 
executors  to  be  sold  for  the  benefit  of  the 
heirs  at  law  of  the  testator,  in  the  event 
contemplated,  but  the  will  declares  that  in 
that  event,  *'my  wish  is,  that  the  said  land 
shall  return  to  my  other  heirs,  and  be  sold, 
and  the  moneys  arising  from  such  sale  to 
be  equally  divided  among  all  my  heirs." 
To  be  sure,  the  Code,  chapter  131,  section 
1,  p.  598,  provides  that  **real  estate  devised 
to  be  sold  shall,  if  no  person  other  than  the 
executor  be  appointed  for  the  purpose,  be 
sold  and  conveyed**  **by  the  executors  who 
qualify,  or  the  survivor  of  them.*'  But  this 
statute  does  not  operate  as  a  conveyance  of 
the  estate,  or  anj'  interest  therein,  to  the 
executors,  but  merely  to  give  them  power 
to  make  any  sale  of  real  estate  which  the 
will  directs  to  be  sold,  without  empowering 
any  particiilar  person  to  make  the  sale. 
The  object  of  the  statute  was  to  prevent  the 
necessity  of  resorting  to  a  court  of  equity 
for  the  appointment  of  a  trustee,  by  devolv- 
ing the  execution  of  the  power  upon  the 
executors,  who  are  supposed  to  be  fit  and 
proper  persons  for  the  execution  of  it.  The 
nice  distinctions  taken  by  the  authorities 
between  a  power  coupled  with  an  interest 
or  a  trust,  and  a  naked  power,  in  regard  to 
devises  of  land  for  sale  by  an  executor, 
which  distinctions  are  referred  to  in  4  Kent's 
Com.  p.  320,  marg. ;  1  Lomax  on  Executors, 
p.  218,  marg. ;  and  Mosby's  adm*r,  Ac,  v. 
Mosb3'*s  adm'r,  9  Gratt.  p.  590,  seem  not  to 
be  applicable  to  this  case,  in  which  there 
was  no  devise  either  to  the  executors  to  sell, 
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or  that  a  sale  should  be  made  by  the  exec- 
utors, but   merely  an   expression   of  a  wish 
that  the  land  should  be   sold,    without   say- 
ingr    hy    whom.     If   it    could    be   said   that 
those    distinctions  apply   to   this  case,  the 
executor  under   the   statute   would   seem  to 
have  a  naked  power  of  sale,   rather  than  a 
power  coupled   with   an  interest;  and 
231      *if  it  is  a  power  coupled  with  a  trust, 
the  operation   of  the   power  and   the 
trust  did  not  commence   before   the  makingc 
of  the  sale^  so  as  to  prevent  the  heirs  before 
that  time  from   maintaining   an   action  for 
the  land,  recovering  and   retaining  posses- 
sion thereof,    and    receiving   and  enjoying 
the  rents  and  profits  until  it  should  be  sold. 
The    testator   says    that   in    the  event  con- 
templated, '*my  wish  is,  that   the  said  land 
shall  return  to  my  other  heirs.*'     Now  here 
is  an  express  devise  to  his  other  heirs,  who 
thereby  became  invested,  on  the  happening 
of  the  said  event,  with   the   title  and  right 
of  possession  of  the  land.     To   be  sure,  the 
will  further  proceeds  in  these   words:  *^and 
be  sold,  and  the  moneys  arising   from  such 
sale    to    be   equally  divided    among  all  my 
heirs."     But  that  was  surely  not  intended, 
and  cannot  have  the   effect,    to   impair   the 
right  of  the  heirs,  under  the  express  devise 
tothem,  to   take  and  hold  the  land  to  their 
own  use  until  a  sale  should  be  made.     The 
power  was  to  sell,  not  to  hold   or  rent   out 
the    land   in   trust   for  the  heirs.     But  that 
power — if  power  it  could   be   called  without 
a   donee — was   intended    for   the    exclusive 
benefit  of  the  heirs,  who  might  have  waived 
it,  and  elected  to  hold  the  land  as  real  estate, 
instead   of  regarding   it  as  converted,  and 
holding  it  as  personalty.     More   than  three 
years  after  they  became  entitled  to  the  land 
they  brought  an  action   of  ejectment  to  re- 
cover possession  of  it.     It  does   not  appear 
that  a  sale  of  it  has  ever  been   attempted, 
or  been  in  contemplation.     It  does  not   ap- 
pear that  there  is  now,  or  was  at  the  death 
of  Sarah   Dougherty,    any    personal   repre- 
sentative of  her   father  in   existence.     His 
will  was  recorded  in  1833,  nearly  forty  years 
ago.     Can  it  be  said,    under  these   circum- 
stances, that  when  this  action  was  brought, 
his  heirs  had  not  **a   subsisting  interest  in 
the  premises  claimed,  and  a  right  to  recover 
the    same,    or    to    recover    the    possession 
thereof,"  within  the  true  intent  and  mean- 
ing of  the  Code,  chapter  135,  section  4,  page 

610?    We  think  not. 
232         *We  are,  therefore,    of  opinion  that 
the  said  heirs  have  a   right   to  main- 
tain this  action. 

The  fourth  and  last  assignment  of  error 
is,  that  the  verdict  and  judgment  are  void 
for  uncertainty  and  variance. 

We  think  there  is  no  just  foundation  for 
this  assignment  of  error;  that  there  is 
sufficient  certainty  in  the  verdict  and  judg- 
ment; and  that  there  is  no  material  vari- 
ance between  them.  It  is  not  material  that 
an  order  of  survey  was  made  in  the  case, 
and  not  executed.  It  sufficiently  appears, 
from  the  facts  admitted  or  proved  on  the 
trial,  and  certified  in  the  ]:ecord,  and  from 
inferences    properly    deducible    therefrom. 


that  the  land  recovered  by  the  verdict  and 
judgment  is  identical  with  the  land  de- 
manded in  the  declaration,  and  that  both 
parties  claimed  under  the  will  of  Elkanah 
Wynne.  That  all  proper  inferences  which 
might  be  drawn  by  a  jury  may  be  drawn 
by  the  court  from  the  facts  proved  or  stated 
in  such  a  case,  was  decided  by  this  court  in 
Bearing* s  adm*x  v.  Rucker,  18  Gratt.  426. 
Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that 
it  be  affirmed. 

Judgment  affirmed. 
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*White  V.  Mech.  Building  Fund  Asso- 
ciation.* 


June  Term,  1878,  Wythevllle. 
Absent  Boui^din,  J.t 

I.  BulldlDff  Bad  Loan  AcMdatloiM— Distribution  of 
Funds— Riffhtf  of  5hareiioidor.t— W,  a  shareholder 
in  a  Buildinff  Fund  Association,  havinff  obtained 
an  advance  of  money  on  his  shares,  the  associa- 
tion thereby  acquired  the  rlffht  of  property 
therein:  and  the  assignment  of  the  shares  to  the 
association  for  the  advance  he  received  was  not  a 
hypothecation  for  a  loan,  but  iin  absolute  surren- 
der of  them  to  the  association,  whereby  they  were 
sunk  and  extinguished,  and  cannot  entitle  the 
said  W  to  participate  in  the  Unal  division  and  dis- 
tribution of  the  funds  of  the  association. 

a.  Suno— Somo— Wlion  Roquislto.— Such  Unal  division 
and  distribution  is  required  to  be  made  when  the 
accumulated  fund  is  sufficient  to  pay  to  each  of  the 
unredeemed  shares  the  par  value  of  the  shares, 
after  the  pay  meet  of  all  debts  and  liabilities  of 
the  association. 

3.  5«nio— AMlgnment  of  Shsreo— LisMlities  of  As- 
•Iffner— interest— Usury. I— The  assignment  of  his 
shares  by  W  to  the  association,  does  not  release 
him  from  his  covenant,  as  a  party  to  the  articles 
of  association,  to  make  his  regular  monthly  pay- 
ments on  shares,  and  on  account  of  fines;  and  the 
enforcement  of  his  said  obligations  is  secured  b3'' 
his  bond  and  deed  of  trust,  by  which  also  he  obli. 
gates  himself  to  pay  six  per  cent,  interest  on  the 
sum  received,  as  authorized  by  section  eight  of  the 
statute,  until  the  termination  of  the  association; 
and  the  transaction  between  the  parties  is  not 
usurious,  nor  within  the  prohibition  of  the  said 
eighth  section. 

4.  5«me— Some— Sale  of  Sliurcs  by  Asslgnoe— Ascer- 
taining Indebtednessj— For  any  default  in  the  pay- 

*Por  monoflrrophic  note  on  Building  and  Loan  Associa- 
tions, see  end  of  case. 

tThe  case  had  been  argued  before  his  election. 

$Buiidlnff  and  Loan  Associations.- Upon  this  subject, 
see  Crabtree  v.  Building  Association,  95  Va.  075,  29  S. 
E.  Rep.  741;  Muller  v.  Stone,  84  Va.  837,  6  S.  E.  Rep. 
228:  Fox  v.  Ck>ttage  B.  F.  Association,  81  Va.  OK): 
Cason  V.  Seidner,  77  Va.  297;  Davies  v.  Creighton,  33 
Gratt.  708;  Edelin  v.  Pascoe,  22  Gratt  830;  Winches- 
ter Building  Association  v.  Gilbert,  23  Gratt.  793; 
Pfeister  v.  Wheeling  Building  Ass'n,  19  W.  Va.  703; 
Parker  v.  U.  S.  Building,  etc.,  Ass'n,  19  W.  Va.  744. 

SInterest— Usury.— See  monographic  noteon  "Inter- 
est" appended  to  Fred  v.  Dixon,  27  Gratt  541,  and 
monographic  noU  on  "Usurj"'  appended  to  Coffman 
V.  Miller.  26  Gratt  698. 

:  Judicial    Sales  —  Ascertaining    Indebtedness.  -  See 
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ment  of  monthly  dues  or  fines,  the  trustees  in  the 
deed  of  W  are  authorized  and  required  to  sell, 
when  requested  by  the  board  of  directors  of  the 
association,  the  property  conveyed  to  them  in 
trust  by  W,  not  only  to  satisfy  the  arrearages  of 
monthly  dues  and  fines  due,  but  also  such  sum  as 
may  be  due  and  payable  by  him  on  account,  or  in 
lieu,  of  the  principal  sum  advanced  or  paid  to  him 
for  his  shares;  to  be  ascertained  and  determined 
by  the  referees  appointed  by  the  articles  of  asso- 
ciation for  that  purpose,  according  to  the  rate  at 
which  the  shares  may  be  redeeming  at  the 

234  time  the  sale  is  advertised  to  take  *place.   But 
such   sale  should  not  be   made  until  such 

indebtedness  is  ascertained. 
S.  5ftnie— Same— Same— Injunction.— If  W  obtains  an 
injunction  to  a  sale  under  the  deed  of  trust,  on 
irrounds  that  are  insufBcient  or  unsustalned,  the 
injunction,  nevertheless,  should  not  be  dissolved 
until  his  indebtedness  is  ascertained  by  a  commis- 
sioner of  the  court 

This  was  a  suit  in  the  Circuit  court  of 
Rockbridge  county,  brought  in  April  1870, 
by  George  A.  White,  against  the  Mechanics 
Building  Fund  Association  of  Lexington, 
Virginia,  and  others,  to  enjoin  the  sale  of 
a  tract  of  land  by  the  trustees  in  five  deeds 
executed  by  White  to  secure  certain  liabil- 
ities to  said  association,  upon  the  advance 
to  him  of  five  sums  of  money.  The  facts 
are  substantially  as  follows: 

The  Mechanics  Building  Fund  Association 
of  Lexington  was  organized  on  the  19th  of 
November  1867,  under  the  act  of  May  29th, 
1852,  and  of  January  31st,  1867,  amending 
the  same,  to  provide  for  the  incorporation 
of  building  fund  associations.  The  consti- 
tution of  the  association  seems  to  be  like 
other  associations  of  the  kind.  Article  13, 
2  1  and  2,  are  as  follows : 

*^{  1.  Every  member  of  this  association 
shall,  on  or  before  each  regular  meeting  of 
the  association,  pay  one  dollar  for  each 
share  then  held  by  him,  during  the  contin- 
uance of  the  association,  whether  redeemed 
or  not ;  and  for  any  neglect  in  so  doing 
shall  be  fined  for  every  failure  to  pay  on 
each  share  as  follows:  the  first  month,  ten 
cents ;  the  second  month,  twenty  cents ;  the 
third  month,  thirty  cents;  fourth  month, 
fifty  cents  (  and  each  succeeding  month, 
fifty  cents. 

*^{  2.  All  shares  on  which  no  payment  is 
made  for  six  months  -  shall  be  forfeited  to 
and  sold  by  the  association,  and  the  surplus 
of  the  proceeds,  after  deducting  therefrom 
the  dues,  fines,  &c.,  owing  to  the  associa- 
tion, shall  be  paid  over  to  the  delinquent 
member.** 

Article  14,  {  1,  part  of  3,  and  6,  are  as 
follows : 

^^J  1.  In  redeeming  shares  the  offers 

235  shall  be  oral,  *and  one  shall  be  offered 
at  a  time ;  but  the  member  whose  offer 

is  accepted  may  have  as  many  shares  re- 
deemed at  the  same  rate  as  will  not  exceed 
the   number  then  held  by   him  unredeemed. 

Moran  v.  Brent,  26Qratt.  104,  and  note;  Kendrickv. 
Whitney.  SSGTratt.  045,  and  note:  Horton  v.  Bond,  28 
Gratt  816,  and  note.  See  also,Rohrer  v.  Travers.  11 
W.  Va.  156:  Scott  v.  Ludinfirton,  14  W.  Va.  387. 


*^{  3.  Every  stockholder  whose  shares  are 
redeemed  shall,  in  addition  to  monthly  dues, 
&c.,  pay  interest  monthly  at  the  rate  of  six 
]>er  centum  per  annum  on  the  amount,  ad- 
vanced to  him.  He  shall  assign  to  the  as- 
sociation the  shares  so  redeemed,  and  also 
secure  the  association  for  the  amount  by 
bonds,  deed  of  trust,  and  policy  of  insur- 
ance, to  be  renewed  annually  at  his  expense, 
and,  in  his  default,  by  the  association,  the 
amount  to  be  charged  to  the  member  con- 
veying the  property  insured,  who  shall 
repay  to  the  association  the  amount  of  such 
premiums  at  the  time  his  next  payment  to 
the  association  falls  due. 

^*i  6.  Should  any  stockholder,  having  re- 
ceived an  advance  on  any  portion  of  his 
stock,  neglect  or  refuse  to  pay  any  or  all  of 
his  dues  to  the  association  for  three  succes- 
sive months,  then  the  board  may  compel 
payment  by  instituting  proceeding^  on  the 
bond  and  other  security  according  to  law." 

Article  23,  {  {  1»  2,  3,  are  as  follows: 

**|  1.  Whenever  it  shall  appear  by  the 
books  of  the  association  that  there  is  suffi- 
cient money  in  hand  and  due  the  association 
to  pay  on  each  unredeemed  share,  to  the 
holder  thereof,  the  sum  of  two  hundred  dol- 
lars, over  and  above  all  liabilities  of  the 
association,  all  arrears  of  monthly  dues, 
fines  and  otherwise,  shall  become  payable 
at  once. 

^^i  2.  On  such  exhibit  of  the  books,  the 
board  of  directors  shall  pay,  satisfy,  and 
discharge,  first,  all  debts  and  liabilities  of 
the  association,  and  then  pay  over  to  the 
owners  of  each  unredeemed  share  an  equal 
dividend  of  all  sums  on  hand,  and  which 
shall  afterwards  be  received,  until  the  whole 
shall  be  divided ;  and  from  the  time  of  the 
commencement  of  such  dividends  no 
236  further  ^monthly  dues  or  premiums 
shall  be  payable,  except  that  all  ar- 
rears shall  be  fully  paid  up.  And  the  board 
shall  deliver  to  each  grantor  in  trust,  who 
has  complied  with  the  condition  of  his  deed, 
a  release  and  discharge  thereof,  duly  exe- 
cuted as  before  prescribed,  and  all  papers 
connected  therewith. 

**J  3.  After  the  performance  of  the  fore- 
going duties,  this  association  shall  cease  to 
exist ;  and  it  shall  not  sooner  be  dissolved ; 
nor  shall  this  article  be  altered,  amended, 
or  repealed,  without  the  unanimous  consent 
of  all  the  voting  shares  belonging  to  this 
association.** 

The  shares  in  this  association,  amounting* 
to  twelve  hundred,  were  taken ;  George  A. 
White  taking  fifty  in  his  own  name ;  and 
forty  were  taken  in  the  name  of  his  brother, 
E.  A.  D.  White;  and  the  association  was 
organized  on  the  19th  of  November  1867. 

On  the  25th  of  November  1867  George  A. 
White  obtained  an  advance  or  loan  of 
$1,198  on  twenty  shares  of  his  stock.  De- 
cember 14th  of  same  year,  he  obtained  an- 
other advance  of  $1,020,  on  fifteen  shares. 
January  15th,  1866,  he  obtained  another 
advance  of  $915,  on  fifteen  shares.  March 
14th,  he  obtained  another  advance  of  $600, 
on  ten  shares;  and  June  15th,  obtained  an- 
other advance  of  $550,  on  ten  shares.     When 
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each  of  these  advances  were  made  to  him, 
be  executed  a  bond  to  the  association,  and 
also  a  deed  of  trust.  These  bonds  and  deeds 
are  all  in  the  same  form,  and  the  same  tract 
of  land  is  conveyed  in  all  of  them.  The 
condition  of  the  first  bond  is  as  follows : 

**The  condition  of  the  above  obligation 
is  such,  that  if  the  above  bound  G.  A. 
White  do  well  and  truly  pay  to  the  said 
''Mechanics  Building  Fund  Association  of 
Lexington"  during  its  regular  continuance, 
under  the  seventh  section  of  its  charter, 
passed  May  29th,  1852,  the  monthly  interest 
from  the  25th  day  of  Novemt>er  1867,  at  the 
rate  of  six    per  centum  per  annum,  on  the 

sum  of  eleven  hundred  and  ninety- 
237     eight  dollars,    advanced  by  *them  to 

him,  for  the  redemption  of  twenty 
shares  of  his  stock  therein,  and  partly  on 
the  credit  of  his  said  shares,  and  also  the 
monthly  dues  (now  fixed  at  one  dollar  on 
each  share),  fines,  and  all  other  proper 
charges  on  his  said  shares,  as  provided  by, 
and  in  pursuance  of  the  constitution  and 
bj-laws  of  the  said  association,  from  time 
to  time ;  and  also  do,  in  case  said  associa- 
tion be  dissolved  t>efore  its  regular  termi- 
nation under  its  charter  aforesaid,  or  in 
case  of  the  sale  of  any  proi)erty'  conveyed 
in  trust  to  secure  this  bond,  well  and  truly 
pay  the  sum  that  the  board  of  directors 
thereof  may  determine  to  be  right  and 
proper  for  him,  according  to  the  rate  at 
ffhich  shares  may  be  redeeming  at  the  time 
of  such  sale  or  dissolution,  to  pay,  in  dis- 
charge of  the  penalty  of  this  bond,  and  in 
lieu  of  the  said  sum  of  eleven  hundred  and 
ninety-eight  dollars,  then  this  obligation 
to  be  void ;  else  to  remain  in  full  force  and 
virtue.** 

The  deed,  after  reciting  the  condition  of 
the  bond,  conveys  to  Jacob  Fuller  and  two 
others,  a  tract  of  land  near  Lexington, 
containing  three  hundred  and  forty-nine 
acres,  upon  trust,  that  upon  White's  failure 
to  perform  the  condition  of  the  bond,  **the 
trustees,  or  any  two  of  them,  shall,  when- 
ever required  to  do  so  by  the  board  of 
directors  of  the  said  association,  take  pos- 
session of,  and  sell  at  public  auction,  on 
the  premises,  after  giving  thirty  days* 
notice  of  the  time  and  place  of  sale,  in  one 
or  more  of  the  newspapers  published  in  the 
town  of  Islington,  the  property  hereby 
conveyed,  or  so  much  as  may  be  neces- 
sary," Ac. 

In  June  1869,  White  ceased  to  pay  the 
monthly  dues  upon  his  stock,  and  interest 
upon  the  advances  to  him ;  and  on  the  2d 
of  February  1870,  the  board  of  directors  of 
the  association  made  an  order,  that  the 
secretary  notify  G.  A.  White  that,  unless 
his  arrearages  of  dues,  interest  and  fines, 
are  paid  by  the  next  meeting  of  the  associ- 
ation, February  15th  inst.,  the  trustees  will 

be  directed  to  execute  the  trust  as  per 
238     article   fourteen,    section  *six  of  the 

constitution.  If  this  notice  was  re- 
ceived by  White  it  was  not  complied  with ; 
and  on  the  25th  of  March  1870,  the  trustees 
advertised  the  sale  of  the  land  under  the 
five  deeds  of  trust. 


After  the  sale  was  advertised,  upon  the 
application  of  White,  statements  of  his  ac- 
counts, as  they  were  kept  on  the  books  of 
the  association,  was  furnished  him.  Ac- 
cording to  these  statements,  on  the  stock 
standing  in  his  own  name,  and  the  ad- 
vancements made  to  him  upon  it,  the  bal- 
ance against  him  on  the  16th  of  April  1870, 
after  giving  him  credit,  for  $4,534,49,  was 
$7,728.70;  and  the  balance  on  the  stock 
standing  in  the  name  of  his  brother,  E.  A. 
D.  White,  after  crediting  him  with  $2,448.75 
was  $3,189.50;  the  two  making  $10,918.20. 

Upon  receiving  this  statement,  White  ap- 
plied to  the  judge  of  the  Ci^rcuit  court  of 
Rockbridge  county  for  an  injunction  to  stop 
the  sale  of  his  land.  In  his  bill,  after  set- 
ting out  the  loans  that  had  been  made  to 
him,  amounting  to  $4,283,  and  that  upon 
these  loans  he  had  paid  $358. 24  prior  to  July 
1869,  which  was  more  than  six  per  cent, 
interest  upon  them,  he  insisted,  that  the 
payments  of  interest  being  required  to  be 
in  advance  was  usurious.  He  filed  with  his 
bill  the  account  which  had  been  furnished 
him,  and  insisted  it  was  impossible  that, 
upon  any  just  mode  of  settlement,  upon  a 
loan  of  )P(,283  for  less  than  two  years,  he 
could  owe  $10,918.20;  for  which  sum  and 
expenses  he  believed  the  trustees  were  ad- 
vertising his  property  for  sale.  He  insists 
that  he  is  entitled  to  his  shares  of  stock, 
which  he  believes  are  valued  by  the  associ- 
ation at  $80  a  share;  and  they  are  more 
than  sufficient  to  pay  back  the  advances  to 
him,  without  any  recourse  to  the  trust  prop- 
erty. And  the  advances  having  been  made 
upon  the  credit  of  these  shares,  they  should 
be  first  applied  to  the  payment  of  them. 
He  filed  with  his  bill  a  copy  of  the  consti- 
tution and  by-laws  of  the  association,    and 

also  of  the  acts  of  assembly. 
239  *The  injunction  was  granted ;  and 
the  association  demurred  to,  and  also 
answered  the  bill.  As  to  the  interest,  they 
say  that  they  only  charged  the  interest  in 
amount  and  mode  authorized  by  the  statute 
under  which  the  association  was  organized. 
As  to  the  amount  due  from  the  plaintiff, 
they  say  that  the  statement  furnished  to 
him  was  not  intended,  and  did  not  purport 
to  present  the  amount  claimed,  and  for 
which  a  sale  of  the  land  had  been  directed. 
But  they  do  claim  that  the  said  G.  A.  White 
was  in  arrears  to  the  Mechanics  Building 
Fund  Association  on  the  16th  of  April,  on 
account  of  fines,    dues  and   interest  in  the 

sum  of $  861.70 

And  on  account  of  premiums  paid 

on    advances  in  the  sum  of    .     6,867.00 


And  they  claim  that  the  said  E. 
A.  D.  White  was  in  arrears  on 
the  same  day,  on  account  of 
fines,  interest  and  dues,  339.50 

And    on    account    of    pre- 
miums  on    advances,  2,850.00 


7,728.70 


$3,189.50 


Which  together  make  the  sum  of  .  $10,918.20 
All  they  ask  from  the  plaintiff  is  for  him 
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to  pay  the  sum  of  $861.70,  the  amount  due 
from  him  on  the  16th  of  April  1870,  on  ac- 
count of  instalments  on  his  stock,  interest 
on  the  advances  received  by  him  from  the 
association,  and  fines  for  the  non-payment 
of  his  monthly  instalments ;  and  all  they 
ask  and  claim  on  account  of  the  shares 
standing  in  the  name  of  E.  A.  D.  White  on 
the  same  day,  is  the  sum  of  $339.50,  due 
on  the  like  account.  They  do  not  claim  that 
the  whole  amount  of  the  premiums  paid  by 
the  said  G.  A.  White  must  be  paid  in 
money ;  but  that  the  premiums  will  be  pSiid 
in  part  or  entirely  by  beings  cancelled  when 
the  money  advanced  to  the  said  White  is 
returned. 

240  *They  further  say,  that  by  the  pro- 
visions of  the  charter,    section   three, 

article  fourteen,  the  plaintiff  has  assigned 
his  shares  to  the  association,  and  that  he 
has  no  right,  title,  or  interest  therein,  ex- 
cept to  pay  his  monthly  dues  of  one  dollar 
per  share,  and  to  pay  interest  monthly  on 
the  advances  received  hy  him,  unless  he 
returns  the  money  so  received  to  the  asso- 
ciation ;  when  the  shares  will  be  released 
from  the  liens  of  redemption,  and  he  will 
hold  them,  and  sell  or  redeem  them  a  second 
time  as  he  pleases. 

They  say  that,  under  the  provisions  of 
the  articles  of  association.  Article  14,  {  6, 
they  have  authority  to  compel  payment 
from  delinquent  members  who  have  received 
advances,  by  proceeding  upon  theij*  bonds 
and  other  securities  according  to  law ;  and 
it  is  expressly  provided  in  the  bonds  exe- 
cuted by  the  plaintiff,  that  in  case  of  the 
sale  of  any  property  conveyed  in  trust  to 
secure  the  bond,  he  will  pay  the  sum  that 
the  board  of  directors  may  determine  to  be 
right  and  proper  for  him,  according  to  the 
rate  at  which  shares  may  be  redeeming  at 
the  time  of  such  sale,  to  pay  in  discharge 
of  the  i)enalty  of  the  bond.  And  in  the 
event  of  a  sale  of  the  trust  property  to  pay 
the  arrearages  due  to  the  association  for 
the  sums  advanced  to  him,  or  such  other 
amount  as  the  board  may  determine  to  be 
right  and  proper  for  him  to  pay,  then,  and 
in  that  event,  the  said  shares  may  be  sold 
by  the  said  association  in  part  satisfaction 
of  the  arrearages  due  them.  And  they  say 
that,  if  the  board  of  directors  shall  require 
the  plaintiff  to  return  the  actual  amount  of 
money  advanced  on  the  said  shares,  his  in- 
debtedness to  the  association  will  amount, 
on  the  10th  of  April  1870,  to  the  sum  of 
$3,377.20,  instead  of  $10,918.20,  as  stated  in 
the  bill.  And  they  make  a  statement  to 
show  how  this  result  is  attained.  And  they 
say  that,  though  the  board  of  directors  have 
authority  to  require  the  plaintiff  to  pay,  in 
lieu  of  the  amount  of  $4,283,  the  amount 
of    the   advances   to    him,    such  sums 

241  *as  may   be  right   and   proper,    in  no 
event   can   it   amount   to   the  sura  of 

$10,918.20,  or  any  sum  approaching  it. 

The  cause  came  on  to  be  heard  on  the 
12th  of  September,  1870,  when  the  court 
overruled  the  demurrer,  but  dismissed  the 
bill.     And  thereupon   George   A.  White  ap- 


plied to  this  court  for  an  appeal,  which  was 
allowed. 

The  case  was  argued  in  Staunton  at  the 
August  term,  1871,  of  the  court,  and  was 
decided  at  Wytheville  at  the  June  term, 
1872. 

Fultz  and  Letcher,  for  the  appellant. 
Sheffey,  for  the  appellees. 

ANDERSON,  J.  The  appellees  are  a 
body  corporate,  organized  in  November 
1867,  under  the  acts  of  May  29,  1852,  and 
January  31,  1867,  as  a  building  fund  asso- 
ciation. The  appellant  was  a  member 
thereof,  holding  ninety  shares  of  stock 
therein ;  fifty  in  his  own  name,  and  forty 
in  the  name  of  his  brother,  E.  A.  D.  White ; 
seventy  of  which  were  redeemed  by  the  as- 
sociation, within  the  first  seven  months  of 
its  organization,  for  the  sum  of  $4,283. 
The  remaining  twenty  shares  were  sold  to 
the  institution,  and  cancelled. 

The  appellant  alleges  in  his  bill,  that  the 
money  was  advanced  to  him  as  a  loan,  and 
that  his  shares  were  assigned  to  the  associ- 
ation as  a  pledge  or  security   for  the  same ; 
and  that  upon  the   final   division    he  is  en- 
titled to  his  shares,  subject   to   a  deduction 
for  the  advances  made   on   them,    which  he 
understands   will    be    contested   by  the  ap- 
pellees; and,    therefore,    he    asks    that  the 
matter    may   be    determined  by   the  court, 
and  his  rights  in  the  premises  adjudicated. 
The  answer  of  the   defendants   to  this  alle- 
gation   does   not  clearly  reveal  the  ground 
on  which  they  stand.     But  in  the  argument 
the    pretension    of  the   appellant   was  ear- 
nestly opposed.     And  it  is  plainly  negatived 
by  the  twenty-third   article   of  the  associa- 
tion, which  provides,  that  the  associ- 
242      ation  is  to  cease  when  the  money  *in 
hand  and  due   is  sufficient  to  pay  two 
hundred  dollars  on  each   unredeemed   share 
to   the    holder   thereof,    over  and  above  all 
liabilities  of  the   association.     There  is  no 
provision  for  any  payment  on  the  redeemed 
shares.     But   as    soon    as    there    is   money 
enough  in  hand  and  due,  after  paying  debts 
and  liabilities,  to  pay   two   hundred  dollars 
on  each  unredeemed   share,  all  further  con- 
tributions to  increase   the  capital  stock  are 
to   cease;  the    holders    of   the    unredeemed 
shares  are   to   be   paid,  and  the  association 
to  be  dissolved.     The   deeds   of  trust  are  to 
be  released  where  the   grantors  have   com- 
plied with  their  requirements,  but  no  monej' 
is    required    to    be    paid    on    the   redeemed 
shares.     No  provision    is   made   for  it,  and 
none  intended  ever  to  be   made ;  for  the  as- 
sociation,   after  dividing   all    the  fund  ac- 
cumulated amongst  the  unredeemed  shares, 
is   dissolved,    and   ceases  to  be.     Evidently 
the    parties    who    mutually   agreed  to  form 
this  association,  and   entered  into  these  ar- 
ticles, did  not   intend,    as   now   claimed  by 
the  appellant,  that  the  stockholder  who  had 
received ' payment  for  his  shares  in  advance 
should,  at  the  final   division,  come  in  for  a 
further  payment. 

If  this  article  is  within  the  scope  and  au- 
I  thority   of   the   statute,  the  transactions  of 
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the  parties  in  conformity  to  it  cannot  be 
gainsaid.  I  was  at  first  of  opinion  that  it 
was  irreconcilable  with  section  7  of  the 
statute  before  referred  to.  That  section  is 
in  these  words:  ^* Every  such  association, 
unless  sooner  dissolved  by  a  vote  of  a  ma- 
jority of  the  stockholders,  shall  continue 
in  being*  until  the  fund  accumulated,  in- 
clnding-  shares  redeemed,  and  all  property^, 
money  and  other  effects,  shall  amount  to 
such  a  sum  as  will  enable  the  company  to 
divide  on  each  share  a  sum  equal  to  the  par 
or  ultimate  value  of  the  shares  agreed  upon 
in  the  articles,  and  no  longer ;  and  in  such 
estimate  the  redeemed  shares  shall  be  esti- 
mated at  their  par  value."  The  articles 
require  a  dividend  to  be  made  amongst  the 
holders  of  the  unredeemed  shares  when  the 
fund  is  sufficient   to   divide   two  hun- 

243  dred  ^dollars   a   share  amongst  them. 
This    section   of   the  statute  requires 

division  to  be  made  only  when  the  fund  is 
sufficient  to  pay  on  **each  share'*  (which 
means  redeemed  and  unredeemed)  two  hun- 
dred dollars,  and  requires  the  association  to 
continue  in  being  until  then,  *'and  no 
longer.  * '  The  other  requires  the  association 
to  continue  in  being  until  the  fund  is  suffi- 
cient to  divide  two  hundred  dollars  amongst 
the  unredeemed  shares  only,  and  requires 
it  to  be  paid  to  the  holders  of  them,  and 
that  the  association  shall  then  be  dissolved. 
The  one  contemplates  and  requires  that  the 
association  shall  terminate  when  the  fund 
is  sufficient  to  divide  two  hundred  dollars 
amongst  all  the  shares,  redeemed  and  unre- 
deemed. The  other  requires  the  dissolution 
when  the  fund  is  sufficient  only  to  divide 
two  hundred  dollars  amongst  the  unre- 
deemed shares,  and  requires  that  the  whole 
of  it  shall  be  divided  amongst  the  holders 
of  the  unredeemed  shares.  How  can  they 
be  reconciled? 

The  difference  is  only  apparent.  The 
statute  provides  that,  in  ascertaining  the 
sufficiency  of  the  fund  for  division,  the  re- 
deemed shares  shall  be  computed  at  their 
par  or  ultimate  value,  as  a  part  of  it.  The 
articles  do  not  include  them  in  the  fund  for 
division.  The  statute  treats  them  as  the 
property  of  the  association,  having  been 
paid  for  in  advance,  and  therefore  as  assets. 
The  article  ijrnores  them,  as  having  been 
bought  in  by  the  association  and  sunk — 
merged  in  its  capital  stock,  which  consists 
of  **money  in  hand  and  due  the  associa- 
tion;*' and  therefore  provides  that  it  shall 
be  dissolved  when  * 'there  is  sufficient  money 
in  hand  and  due  the  association  for  the 
purposes  of  division,  * '  &c.  So  that,  in  fact, 
the  condition  of  the  association  is  precisely 
the  same  when  it  is  to  be  dissolved,  either 
by  the  statute  or  by  the  articles — that  is, 
when  its  actual  fund  is  sufficient  to  divide 
two  hundred  dollars  on  the  unredeemed 
shares.  To  illustrate  it,  suppose  there  were 
twenty  shares,  ten  of  them  redeemed, 
and  the  remaining   ten   unredeemed. 

244  *The  fund  required  to  divide  two  hun- 
dred dollars  on   each   share,  redeemed 

and  unredeemed,  is  four  thousand  dollars. 
But  according"  to  the   provision  of  the  stat- 


ute, two  thousand  dollars  of  that  fund  con- 
sists of  the  estimated  value  of  the  redeemed 
shares,  which  leaves  two  thousand  dollars, 
which  is  only  sufficient  to  pay  the  unre- 
deemed shares,  and  there  is,  in  fact,  noth- 
ing provided  by  the  statute  to  pay  the  re- 
deemed shares.  And  there  was  no  occasion 
for  it,  as  they  had  already  been  paid  in 
anticipation. 

This  view  also  comports  with  the  decla- 
ration of  the  purposes  of  the  act  of  incor- 
poration in  the  first  section :  to  accumulate 
^*a  fund  which  will  enable  its  respective 
members  to  purchase  houses  and  lots,*'  &c; 
**and  for  the  further  purpose  of  distributing 
among  the  members  who  do  not  receive  aid 
by  advances  on  their  shares,  for  the  object 
aforesaid,  their  proper  dividends  of  the 
funds  so  accumulated  in  money."  It  seems 
to  have  been  contemplated,  that  one  class 
of  stockholders  would  be  aided  by  the  use 
of  money,  in  acquiring  and  preserving 
homesteads,  whilst  the  other  class  was  to 
receive  a  dividend  of  the  fund  accumulated. 
By  this  construction  these  sections  are  in 
harmony  one  with  the  other,  and  both  are 
in  harmony  with  the  articles  of  association. 
We  are  of  opinion,  therefore,  that  the  ap- 
pellant, by  the  assignment  of  his  shares 
for  the  sums  paid  him  by  the  association, 
parted  with  his  property  in  them,  and  that 
he  is  not  entitled  to  receive  a  dividend  upon 
them  in  the  division  of  the  assets  of  the 
association;  that  the  redemption  of  his 
shares  was  in  conformity  with  the  require- 
ments of  the  statute,  and  the  articles  of 
association ;  and  that,  when  the  assets  of 
the  association,  exclusive  of  the  redeemed 
shares,  are  sufficient,  after  payment  of 
debts  and  liabilities,  to  pay  on  each  unre- 
deemed share,  to  the  holder  thereof,  the 
sum  of  two  hundred  dollars,  all  monthly 
accruing  demands  of  interest  and  payments 

on  stock  and   fines   must  cease ;  a  di- 
245      vision  of  the  assets  be  *made  amongst 

the  holders  of  the  unredeemed  shares ; 
the  grantors  in  deeds  of  trust,  who  have 
complied  with  the  conditions  and  require- 
ments of  their  deeds,  released;  and  the 
association  be  dissolved.  Whether  these  con- 
clusions will  subject  the  advanced  stock- 
holder to  onerous  burdens,  is  a  matter  the 
opinions  in  relation  to  which  widely-  differ. 
It  is  contended  on  the  one  hand,  that  the 
institution  operates  very  beneficially  to  the 
man  who  has  but  small  means,  and  who  is 
destitute  of  a  home  that  he  can  call  his 
own,  as  it  will  enable  him  to  acquire  prop- 
erty in  a  home  for  himself  and  family,  and 
pay  for  it  in  the  course  of  six  or  eight 
years,  at  a  cost  very  little  exceeding  what 
he  would  have  to  pay  in  rent  for  a  leasehold 
for  the  same  period.  On  the  other  hand,  it 
is  contended,  that  the  exactions  o]>erate  as 
a  grinding  oppression  on  those  who  find 
themselves  unable  to  meet  the  requisitions. 
Which  of  these  opinions  is  correct,  we 
will  not  undertake  to  say.  If  the  transac- 
tions and  dealings  of  this  association  with 
its  members  are  warranted  by  statute,  and 
that  statute  is  warranted  by  the  constitu- 
tion, though  they  may   operate  harshly  and 


V  R,  22  Gratt— 7 


97 


22  GRATT. 


Virginia  Rbports,  Annotated. 


246.  247,  248 


oppressively,  it  is  not  the  province  of  the 
courts  to  relieve.  The  fault  is  in  the  law, 
which  the  legislature  alone  can  alter ;  or  in 
the  improvidence  of  the  party,  which  neither 
the  legislature  nor  the  courts  can  remedy. 
We  will  remark,  however,  that  such  insti- 
tutions have  existed  in  England  for  many 
years,  and  in  America  from  a  period  long 
anterior  to  the  first  recited  statute.  And  it 
would  seem  that  they  must  have  been  re- 
garded as  useful  institutions  where  they 
have  been  so  long  sustained.  But  we  will 
remark  further,  that  whether  this  associa- 
tion proves  beneficial  or  not  to  the  advanced 
stockholder,  there  is  an  exhibit  it  makes  in 
this  case,  which  shows  very  great  inequality 
between  the  two  classes  of  stockholders; 
and  that  is,  whilst  the  appellant  has  received 
upon  an  average  only  $61.90  a  share  for  his 
stock,     the    unadvanced    stockholder 

246  *will   receive   $200   a  share  for  his ;  a 
difference  on  each  share  of  $138.     It  is 

true  that  the  former  receives  payment  in 
advance ;  but  he  is  required  to  pay  interest 
monthly  upon  the  sum  he  received,  until 
the  unadvanced  stockholder  receives  his 
$200 ;  and  is  required  to  pay  all  the  other 
requisitions  which  the  unadvanced  stock- 
holder is  required  to  pay.  This  inequality 
would  not  be,  if  redemption  could  be  re- 
garded as  a  loan  and  security,  and  the  ad- 
vanced stockholder,  as  still  the  owner  of 
his  shares  of  stock,  subject  to  a  charge  for 
the  sums  advanced  upon  them.  But  we  find 
that  the  articles  of  association  are  plainly 
to  the  contrary,  and  that,  upon  a  careful 
scrutiny,  they  are  supported  by  the  statute ; 
and  we  are  bound  to  enforce  the  law  as  it 
is  written. 

As  to  the  charge  of  usury  in  the  bill,  we 
do  not  think  it  is  supported.  But  is  not  the 
difference  between  the  sums  paid  to  the 
advanced  and  unadvanced  stockholders  on 
their  shares,  a  premium  paid  by  the  former, 
at  least  in  part,  in  addition  to  the  six  per 
cent,  interest  which  he  is  required  to  pay 
on  the  money  which  he  received  upon  his 
shares  of  stock,  and,  therefore,  within  the 
prohibition  of  the  eighth  section?  I  was 
strongly  inclined  to  that  opinion.  But  upon 
a  careful  review  of  the  case,  the  considera- 
tion that  this  excess  which  one  class  of 
stockholders  receives  over  the  others  for 
their  shares  is  produced  by  the  payment  of 
interest  authorized  by  the  eighth  section, 
and  the  requisitions  expressly  authorized 
by  the  proviso  to  the  prohibition,  and  that 
the  seventh  section  requires  the  division  to 
be  made  in  a  way  by  which  these  monthly 
payments  necessarily  enure  to  the  benefit 
of  the  unadvanced  stockholder,  by  raising 
his  shares  of  stock  to  the  par  or  ultimate 
value,  I  yield  my  doubts,  and  concur  with 
my  brethren  in  the  opinion,  that  it  is  au- 
thorized by  the  statute,  and,  therefore, 
cannot  fall  within  the  prohibition  of  the 
eighth  section. 

Hitherto  we  have  considered  the  case  upon 
the    contract   of   redemption,  and  the 

247  assignment  of  the  appellant's  *shares 
to  the  association,    upon    the  hypoth- 
esis that  the   appellant    meets    the    regular 


requisitions  upon  him  until  the  association 
is  dissolved  by  force  of  the  charter.  We 
have  now  to  consider  it  in  the  other  aspect 
— that  is,  in  a  case  where  the  association  is 
dissolved  by  the  vote  of  the  stockholders, 
as  authorized  by  the  statute,  before  a  dis- 
solution by  force  of  the  charter  could  take 
place;  or  in  a  case  where  the  appellant  is 
in  default  in  the  payment  of  the  regular 
monthly  dues  and  fines,  so  that  his  property 
conveyed  by  the  deeds  of  trust  to  secure  the 
payment  during  the  continuance  of  the  as- 
sociation, or  a  part  of  it,  has  to  be  sold 
before  the  termination  of  the  association. 

The  stockholders  might  desire  to  dissolve 
the  association  long  before  its  regular  ter- 
mination by  force  of  the  statute.  Suppose 
they  had  desired  to  dissolve  the  association 
at  their  next  meeting  after  the  seventy 
shares  of  appellaht  had  been  redeemed, 
when  he  had  paid  in  only  nine  dollars  on 
the  share,  upon  which  he  had  received 
$61.90;  they  could  not  do  so  in  justice  to 
the  other  members  of  the  association,  unless 
they  could  require  appellant  to  return  a 
part  of  what  had  been  paid  to  him.  Or 
suppose  that,  long  before  the  accumulated 
fund,  after  paying  debts  and  liabilities, 
was  sufficient  to  divide  two  hundred  dollars 
on  the  unredeemed  shares,  which  is  this 
case,  the  appellant  stops  payment,  and  re- 
fuses to  pay  up  the  arrearages  against  him, 
and  that  the  board,  in  order  to  enforce  pay- 
ment, directs  his  property  conveyed  in  trust 
to  be  sold,  and  his  property  is  sold — what 
security  has  the  association  that  he  will 
afterwards  continue  to  pay,  in  fulfilment 
of  his  solemn  covenant,  until  the  associa- 
tion is  in  condition  to  dissolve?  What  pro- 
vision is  made  to  meet  these  contingencies? 

It  is  the  agreement,  evidenced  by  the 
bonds  of  appellant  and  his  deeds  of  trust, 
that  in  either  of  those  contingencies  he 
will  pay  such  sum  in  discharge  of  his  obli- 
gation, and  in  lieu  of  the  principal 
248  sums  which  had  *been  advanced  to 
him,  as  shall  be  determined  to  be  rig-ht 
and  proper  by  the  board  of  directors,  * 'ac- 
cording to  the  rate  at  which  shares  may  be 
redeeming  at  the  time  of  such  sale  or  dis- 
solution.*' And  the  deeds  of  trust  require 
the  trustees  to  pay  such  sum  to  the  associa- 
tion, out  of  the  proceeds  of  the  sale,  in 
addition  to  the  arrearages  on  account  of 
monthly  dues  and  fines,  which  he  may  be 
owing.  It  is  virtually  an  agreement  that 
the  association  will  take  the  appellant's 
shares  of  stock,  with  his  covenants  in  rela- 
tion to  them,  and  the  security  he  offered 
for  the  fulfilment  of  those  covenants,  for 
the  price  paid;  with  condition  thai  if  he 
shall  fail  to  fulfil  his  covenants,  and  the 
security  has  to  be  sold,  he  will  pay  back 
such  sum  as  the  referees  mutually  chosen 
shall  determine  to  be  right  and  proper,  ac- 
cording to  a  certain  specified  rule  or  method 
of  ascertaining  it.  We  can  perceive  noth- 
ing in  such  an  agreement  that  would  render 
it  unlawful,  or  the  parties  incompetent  to 
make  it. 

The  only  remaining  question  is,  Was  it  a 
proper    case   for   an   account?  or  ought  the 
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amount  of  appellant's  indebtedness  to  have 
been  ascertained  before  the  injunction  was 
dissolved?  In  Smith  &  al.  v.  Flint  &  al., 
6  Gratt.  40,  it  was  held  that  the  sale  of  land 
should  not  be  directed,  thoug'h  unquestion- 
ably chargeable  in  equity,  until  the  amount 
of  the  debt  is  ascertained.  Judge  Cabell, 
delivering  the  opinion  of  the  court,  says: 
*'John  S.  Wellford,  executor,  has  an  un- 
questioned lien  for  the  payment  of  his  debt ; 
and  if  the  amount  had  been  ascertained,  it 
would  have  been  proper  to  direct  a  sale  of 
the  land  for  its  payment.  But  as  the  record 
states  that  it  did  not  appear  to  the  court 
what  amount  was  due,  the  decree  for  a  sale 
of  the  land  for  the  payment  of  that  debt 
was  premature  and  erroneous.'*  See  also 
Lane  v.  Tidball,  1  Va.  R.  130. 

A  part  of  the   debt  foe  which  the   sale,  it 

seems,  was  to  be   made,    to  wit,  $1,201.28 — 

the  balance   due    from    the    appellant   on 

account  of  monthly   dues  and  jfines — 

249  *was   well   ascertained;  and  the  deed 
of  trust  expressly    authorizes   a  sale 

for  any  default  in  those  payments.  But 
the  appellant  alleges  in  his  bill,  and  it  is 
not  denied  in  the  answer,  that  the  land  ad- 
vertised to  be  sold  was  worth,  and  would 
sell  for,  vastly  more  than  the  amount  so 
due.  It  was  clearly  competent  for  him  to 
have  objected  to  the  sale  of  the  whole  tract 
to  satisfy  that  sum.  The  trustees  are  the 
agents  of  both  parties,  and  are  bound  to 
have  respect  to  the  rights  and  interests  of 
both  in'  the  administration  of  the  trust. 
And  if  the  appellant  had  laid  off  a  portion 
of  the  tract,  and  requested  the  trustees  to 
sell  that  to  satisfy  the  arrearage  of  monthly 
dues  and  fines,  and  their  authority  was 
limited  to  sell  for  that  sum,  it  would  have 
been  their  duty  to  comply  with  the  request, 
unless  they  had  reason  to  t>elieve  that  the 
portion  so  laid  off  was  insufficient,  or  that 
their  compliance  might  impslir  or  endanger 
the  security  which  the  deed  was  designed 
to  give  for  his  other  indebtedness. 

But  in  this  case  the  record  does  not  show 
that  the  appellant  proposed  to  lay  oft  a  part 
or  parcel  of  the  land  conveyed  to  be  sold  to 
satisfy  this  debt,  or  that  he  requested  the 
trustees  to  sell  in  parcels.  Ko  such  request 
having  been  made,  and  no  proposition  made 
to  lay  off  and  sell  any  particular  portion  of 
the  land,  was  it  required  of  them,  as  the 
agents  of  both  parties,  to  have  done  so  of 
their  own  motion?  The  case  did  not  present 
that  question  for  their  decision. 

It  was  not  their  purpose  to  sell  only  to 
satisfy  the  arrearage  of  $1,201.28,  but  the 
sum  also  which  the  appellant  was  liable  to 
pay  in  lieu  of  the  principal  sums  advanced 
to  him,  which  was  to  be  ascertained  and 
determined  on  by  the  board  of  directors, 
which  they  are  authorized  by  the  deeds  to 
do.  Por  the  deeds  expressly  require  the 
trustees  to  pay  that  sum  out  of  the  proceeds 
of  sale,  and  the   balance,    if  any,    to 

250  pay    over   to   the  *grantor.     And    we 
are  here  met  by  the  question,  Was  it 

necessary  that   such   sum   should   be  ascer- 
tained before  sale  was  made? 
It  was   not    necessary   that  the  appellant 


should  know  the  amount  in  order  to  stop 
the  sale  by  its  payment.  He  was  authorized 
to  stop  the  sale  without  paying  any  part 
of  it;  that  is,  by  the  payment  of  $1,201.28. 
And  inasmuch  as  the  question  as  to  the 
amount  due  and  owing  on  the  latter  ac- 
count could  be  as  well  determined  after  as 
before  the  sale,  and  was  not  in  conflict  with 
the  deeds,  but  seems  to  have  been  contem- 
plated by  them,  and  was  authorized  upon 
any  default,  and  the  determination  would 
be  equally  subject  to  judicial  supervision, 
whether  made  before  or  after  the  sale,  I 
was  inclined  to  think  that  this  case  did  not 
fall  within  the  principle  of  Smith  v.  Flint, 
supra,  and  that  the  sale  could  be  made 
within  the  authority  of  the  deeds  of  trust 
before  the  chosen  referees  had  determined 
what  sum  should  be  paid  in  lieu  of  the 
principal  sums  advanced.  But  my  brethren 
being  of  opinion  that  the  amount  should 
have  been  ascertained  before  the  sale,  and 
as  the  uncertainty  as  to  the  extent  of  the 
charge  upon  the  land  might  in  some  way 
have  prejudiced  the  sale,  I  yield  to  their 
judgment. 

The  court  is  therefore  of  opinion,  that 
the  board  of  directors  should  have  ascer- 
tained and  determined  what  sum  was  due 
from  the  appellant  in  lieu  of  the  principal 
sums  advanced  to  him  by  the  association 
before  they  made  sale  of  the  land  conveyed 
to  them,  and  that  the  decree  dissolving  the 
injunction  was  therefore  premature  and 
erroneous,  and  for  this  cause  must  be  re- 
versed. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

The  decree  was  as  follows: 

This  case  having  been  heard  by  the 
251  court  at  its  place  *of  session  at  Staun- 
ton, where  it  is  pending,  but  not  hav- 
ing been  there  determined,  this  day  came 
on  for  determination  here;  whereupon  the 
court  having  maturely  considered  the  tran- 
script of  the  record  of  the  decree  aforesaid, 
and  the  arguments  of  counsel,  is  of  opin- 
ion, for  reasons  stated  in  writing,  to  be 
filed  with  the  record,  that  the  Building  Fund 
Association,  by  the  redemption  of  the  ap- 
pellant's shares  of  stock,  acquired  the  right 
of  property  therein ;  and  that  the  assign- 
ment of  them  to  the  association,  by  the  ap- 
pellant for  the  price  he  received,  was  not 
an  hypothecation  for  a  loan,  but  an  abso- 
lute surrender  of  them  to  the  association, 
whereby  they  were  sunk  and  extinguished, 
and  consequently  could  not  entitle  the  ap- 
pellant to  participate  in  the  final  division 
and  distribution. 

The  court  is  further  of  opinion,  that  such 
division  and  distribution  is  required  to  be 
made  when  the  accumulated  fund  is  suffi- 
cient to  pay  on  each  of  the  unredeemed 
shares  two  hundred  dollars,  after  the  pay- 
ment of  all  debts  and  liabilities  of  the  as- 
sociation, and  that  the  twenty-third  article 
of  the  association  on  this  subject  is  author- 
ized by  section  seven  of  the  statute. 

The  court  is  further  of  opinion,  that  the 
assignment  of  his  shares  of  stock  by  the 
appellant  to  the  association,  did  not  release 
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him  from  his  covenant,  as  a  party  to  the 
articles  of  association,  to  make  his  regular 
monthly  payments  on  stock,  and  on  account 
of  fines,  and  that  the  enforcement  of  his 
said  obligations  is  secured  by  his  bond  and 
deed  of  trust,  by  which  also  he  obligates 
himself  to  pay  interest  at  the  rate  of  six  per 
cent,  per  annum  on  the  sums  actually  re- 
ceived, as  authorized  by  section  eight  of 
the  statute,  until  the  termination  of  the  as- 
sociation; and  that  the  transactions  be- 
tween the  parties  were  not  usurious,  nor 
within  the  prohibition  of  the  said  eighth 
section. 

The  court  is  further  of  opinion,  that  for 
any  default  in  the  payment  of  monthly 
dues  or  lines,  the  trustees  were  authorized 
and  required  to  sell,  when  requested 
252  by  the  *board  of  directors,  the  prop- 
erty conveyed  to  them  in  trust  by  the 
appellant,  not  only  to  satisfy  the  arrearages 
due,  but  also  such  sum  as  might  be  due  and 
payable  by  him  on  account,  or  in  lieu,  of 
the  principal  sums  advanced,  or  paid  to 
him  for  his  shares,  to  be  ascertained  and 
determined  by  the  board  of  directors,  who 
are  the  chosen  referees  of  the  parties  for 
that  purpose,  according  to  the  rate  at  which 
the  shares  may  have  been  redeeming  at  the 
time  the  sale  was  advertised  to  take  place ; 
but  that  such  sale  ought  not  to  be  made 
until  such  indebtedness  was  ascertained, 
and  that,  consequently,  the  decree  dissolv- 
ing the  injunction,  and  allowing  the  trustees 
to  proceed  with  the  sale  before  the  amount 
of  the  debt  charged  upon  appellant's  land 
was  so  ascertained,  was  premature  and  er- 
roneous. 

It  is,  therefore,  decreed  and  ordered,  that 
for  this  cause,  said  decree  be  reversed  and 
annulled,  and  that  the  appellees.  The  Me- 
chanics Building  Fund  Association  of  L/ex- 
ington,  pay  to  the  appellant  his  costs 
expended  in  the  prosecution  of  his  appeal 
aforesaid ;  and  the  cause  is  remanded  to  the 
Circuit  court  of  Rockbridge  for  further  pro- 
ceedings to  be  had  therein,  in  conformity, 
with  the  principles  of  this  decree ;  that  an 
account  be  directed  to  be  taken  by  a  com- 
missioner of  said  court  to  ascertain  the 
amount  of  plaintiff's  indebtedness  to  the 
association  on  the  26th  day  of  April  1870, 
on  account  of  arrearage  of  interest,  monthly 
payments  on  stock  and  fines,  and  also  an 
account  of  principal  sums  paid  to  him  by 
the  association,  as  may  be 


the  clerk  of  the  Circuit  court  of  Rockbridge 
county. 

Decree  reversed. 


determined  by  the  board  of  directors,  ac- 
cording to  the  rate  at  which  shares  were 
redeeming  at  that  time,  it  being  the  time 
when  the  property  was  advertised  to  be  sold, 
and  the  time  when  the  accounts  should  be 
closed.  And  that  said  commissioner  be  re- 
quired to  report  to  the  court  thereof,  with 
such  testimony  as  either  party  may  offer, 
bearing  upon  the  questions  submitted  to 
him,  in  order  to  a  final  decree. 

253         *Which  is  ordered   to  be  entered  on 
the  order-book  of  the  court  here,  and  ' 
to  be  forthwith  certified  to  the  clerk  of  this  1 
court  at  Staunton,  who  shall  enter  the  same  ! 
on  his  order-book,  and   certify   the  same  to 


BUILDINO  AND   LX>AN  ASSOCIATIONS. 

I.  Orfiranization  of  Association. 

II.  Ck>n8titution  of  Association. 
IIL  Loans  and  Security. 

IV.  Usury. 

V.  Redemption  of  Stock. 

VI.  Assignment  of  Shares. 

VII.  Withdrawal  of  Members. 

VIII.  In  General. 

1.  ORGANIZATION  OP  ASSOCIATION. 

The  act  of  May  29,  1862,  which  authorizes  the 
orfiranlzation  of  building  fund  associations  without 
order  of  court,  has  noC  been  repealed  by  subsequent 
statutes.    Davles  v.  Creighton,  88  Gratt.  084.  (1880.) 

This  act  was  omitted  from  the  Ck>de  of  1887,  and. 
belnfir  a  law  of  a  fireneral  nature,  was  repealed  by  S 
4202.  Crabtree  v.  Bldg.  Ass'n,  96  Va.  678, 29  S.  £.  Rep. 
741.  (1896.) 

11.  CONSTITUTION   6P   AS50CI>mON. 

The  articles  of  an  association  prescribe  the  limits 
within  which  the  corporation  can  properly  act;  the 
by-laws  indicate  the  extent  to  which  the  corporation 
has  seen  fit  to  put  into  action  the  powers  which  the 
articles  have  conferred,  and  thoug-h  the  charter  or 
articles  in  conferring  the  power  may  use  impera- 
tive or  mandatory  lanffuafire,  yet  if  it  be  a  benefit,  a 
privilefire  or  advantage  conferred  upon  the  corpora- 
tion, such  as  the  power  to  impose  fines  on  delin- 
quent stockholders,  and  not  a  duty  imposed,  it  may 
qualify,  diminish,  or  waive  its  exercise  in  whole,  or 
in  part  Dupuy  v.  Eastern  B.  A  L.  Ass'n,  98  Va.  400, 
26  S.  E.  Rep.  687. 

General  SUtttte.~When  the  statute  provides  that, 
"stated  dues,  fines,  etc.,"  may  be  assessed  and  col- 
lected, the  association  may  levy  reasonable  fines 
and  may  provide  for  payment  of  a  reasonable 
transfer  fee  and  the  payment  of  these  may  be 
enforced  by  the  corporation.  McGannon  v.  (}ent. 
Bldg.  Ass'n,  19  W.  Va.  726;  Dupuy  v.  Eastern  B.  &  L. 
Ass'n,  98  Va.  460,  26  S.  E.  Rep.  687:  Parker  v.  U.  S. 
Bldg..  etc.,  As8*n,  19  W.  Va.  744. 

New  York  Statute.— According  to  New  York  law. 
an  association  has  no  power  to  guarantee  that  stock 
will  be  matured  in  a  fixed  time.  To  hold  otherwise 
would  be  to  so  decide  at  the  expense  of  other  stock- 
holders. 

Nor  is  oblifiration  to  pay  dues  on  stock  void  for 

uncertainty.    The  company  had  no  power  to  make 

ascertained  and !  anythlnir  but  an  indefinite  contract,  so  far  as  the 

time  when  its  stock  would  mature  is  concerned. 
Campbell  v.  Bldg.  Ass'n,  98  Va.  7^^  87  S.  E.  Rep.  860. 

Repretentatloiu  of  Affeots.— A  building  association 
is  not  bound  by  the  statements  of  their  affent  as  to 
a  balance  due  on  a  loan,  it  appearing  that  his  duty 
was  simply  to  receive  and  receipt  for  premiums  and 
dues  payable  to  the  association.  Day  v.  Bld4r- 
Assoc.,  96  Va.  486.  81  S.  E.  Rep.  902. 

111.  LOANS  AND  SBCURITV. 

Priority  of  Lleos.— A  building  fund  company  agrees 
to  advance  to  one  of  its  members  money  to  build  a 
house  on  a  lot  owned  by  him,  and  advances  a  part 
of  the  money  and  takes  a  lien  upon  the  lot  and  the 
buildings  which  may  be  erected  upon  it,  to  secure 
the  advances  made  and  to  be  made.    The  member 
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then  makes  a  contract  for  the  building  of  a  house 
on  the  lot,  with  a  mechanic  who,  to  raise  money 
faster  than  it  can  be  firotten  from  the  company, 
assigns  the  contract  to  a  person  who  undertakes  to 
adrance  the  money;  and  the  contract  is  recorded, 
80  as  to  create  a  mechanic's  lien.  After  the  con- 
tract is  recorded,  the  company  advances  money 
from  time  to  time,  as  it  had  airreed  to  do,  which  is 
paid  to  the  assignee  in  part  satisfaction  of  his 
advances  to  the  mechanic,  with  a  knowledfire  on  his 
part,  that  It  comes  from  the  company,  and  that  the 
company  claims  priority  of  lien  upon  the  property. 
The  company  is  entitled  to  priority  over  the 
mechanic's  lien,  for  its  advances  made  after  the 
contract  was  recorded,  as  well  as  for  its  advances 
made  before.  laeg-e,  etc..  v.  Bossieuz,  15  Gratt  88, 
n  Am.  Dec.  180:  Nat.  Mut  Bldff.  Ass'n  v.  Blair,  96 
Va.  49,  86  S.  E.  Rep.  518. 

S«le  adder  Deed  of  Tnwt.— Borrower  from  a  bnildinfir 
association  gave  a  deed  of  trust  allowing-  sale  on 
defaults  for  cash  enough  to  pay  sums  du€  to  associa- 
tion and  credit  as  to  the  residue.  Held,  such  deed  did 
not  authorize  sale  for  cash  enough  to  cover  amounts 
not  yet  due.  Fox  v.  Cottatre  Bldg.  Fund  Ass*n,  81 
Va.flT7. 

When  a  deed  of  trust  authorizes  a  sale  to  pay  an 
amount  to  be  ascertained  by  referees  appointed 
according  to  the  articles  of  association,  the  sale 
should  not  be  made  until  such  indebtedness  is 
ascertained.  Nat.  B.  A  L.  Ass'n  v.  Ashworth.  01  Va. 
TH.  2S  S.  E.  Rep.  581:  White  V.  Mech.  Bldg.  Fund 
Ass'n.  22  GratL  283:  Moran  v.  Brent,  25  Oratt.  IM,  and 
noU:  Kendrick  v.  Whitney,  28  Qratt  040.  and  note; 
Horton  v.  Bond,  28  GratL  815,  and  note.  Rohrer  v. 
Travers.  11  W.  Va.  166;  Scott  v.  Ludin^rton,  14  W.  Va. 
387;  Christian  v.  Cabell,  82  Gratt  82-  Lipscombe  v. 
Rogers.  90GratL  600:  Wash.,  etc.,  R.  Co.  v.  Alex.,  etc., 
R.  Co..  10  Gratt.  017;  Carroll  Co.  v.  Collier,  22  Gratt. 
SlO:  Pairo  v.  Bcthell,  76  Va.  881 :  Alexander  v.  Howe. 
85  Va.  201.  7  S.  £.  Rep.  248:  Muller  v.  Stone,  84  Va.  888, 
6S.E.Rep.  228. 

Insonuioe— Secartty.— A  building  association  has 
not  an  insurable  interest  in  the  life  of  a  member 
who  is  In  no  wise  indebted  to  it  Nor  can  the  com- 
pany defeat  the  claim  of  the  assignee  of  such  mem- 
ber by  confessing  Judgment  in  favor  of  another 
creditor.  Tate  v.  Bldg.  Ass'n,  07  Va.  82, 88  S.  E.  Rep. 
381 

IV.  U5URV. 

The  legislature  may  create  a  corporation  with 
power  to  make  contracts  contrary  to  existing  usury 
laws.  But  the  courts  have  no  such  power.  The 
power  that  erects  may  remove.  Art.  I,  S  0  of  the 
Bill  of  Rights  has  no  application  to  such  case.  Smoot 
V.  Bldg.  Ass'n,  05  Va.  080.  20  S.  E.  Rep.  740;  Town  of 
I>anville  v.  Pace.  25 Gratt.  1 ;  Bosang v.  B.  & L.  Assoc., 
W  Va.  no.  80  S.  E.  Rep.  440;  Crabtree  v.  Old  Dom. 
Bldg.  Ass'n,  06  Va.  070,  20  S.  E.  Rep.  741;  White  v. 
Mech.  Bldg.  Pimd  A8s*n.  28  Gratt  288:  Archer  v. 
Bait  B.  ft  L.  Ass'n.  46  W.  Va.  87,  80  S.  E.  Rep.  241: 
Pfeister  v.  Bldg.  Ass'n,  10  W.  Va,  070;  Parker  v.  U. 
S.  Bldg.  Ass'n,  10  W.  Va.  700.  See  monographic  note 
on  'Usury "  appended  to  Coffman  &  Bruflfy  v.  Miller. 
25  Qratt  006w 

Bnilding  associations  are  authorized  to  adopt  by- 
laws fixing  a  minimum  premium  at  which  to  award 
loans  to  their  members,  such  premiums  to  be 
deducted  from  the  loans  In  advance  or  paid  in 
periodical  installments.  Archer  v.  Baltimore  Build- 
ing Jt  Loan  Ass'n.  46  W.  Va.  37,  80  S.  E.  Rep.  241 ; 
Counselman  v.  Nat  B.  &  L.  Ass'n.  07  Va.  261.  88  S.  E. 


Rep.  098;  Gray  v.   Bait  Loan  Ass'n  (Va.),  87  S.  E. 
Rep.  588. 

A  charter  granted  under  S  1146  of  the  Code  is  sub- 
ject to  the  general  laws  of  the  commonwealth.  An 
association  organized  under  1 1146  cannot  vouch  its 
charter  to  justify  or  excuse  any  violation  of  the  law 
upon  the  subject  of  usury.  Crabtree  v.  Bldg.  Ass'n, 
06  Va.  070.  20  S.  E.  Rep.  741. 

The  locus  eolutionis  determines  whether  the  con- 
tract be  usuriotis.  If  the  by-laws  show  that  the 
contract  Is  to  be  performed  in  a  state  by  whose  laws 
the  contract  is  valid,  the  contract  will  be  deemed 
valid  where  made.  Nickels  v.  People's  Bldg.  Ass'n, 
08  Va.  880,  25  S.  E.  Rep.  8:  Nat  B.  &  L.  Ass'n  v,  Ash- 
worth, 01  Va.  700.  22  S.  E.  Rep.  621;  Warev.  Banker's 
L.,  etc.,  Co.,  05  Va.  080,  20  S.  E.  Rep.  744;  People's B.  A 
L.  Ass'n  V.  Tinsley,  00  Va.  822,  81  S.  E.  Rep.  606: 
Counselman  v.  Bldg.  Ass'n,  97  Va.  201,  88  S.  E.  Rep. 
008;  Saimders  v.  Bait  Ass'n  (Va.),  87  S.  E.  Rep.  775. 

V.  RBDBMPTION  OP  STOCK. 

A  building  fund  association  by  the  redemption 
of  shares  of  stock  acquires  the  right  of  property 
therein.  The  assignment  thereof  to  the  association 
is  not  an  hypothecation  for  a  loan,  but  an  absolute 
surrender  of  them  to  the  association,  and  conse- 
quently cannot  entitle  such  assignor  to  participate 
in  the  final  division  and  distribution.  White  v. 
Mech.  Bldg.  Fund  Ass'n,  22  Gratt  888:  Winchester 
Bldg.  Ass'n  V.  Gilbert  28  Gratt  787;  Cason  v.  Seld- 
ner,  77  Va.  208. 

In  this  case  the  division  was  required  to  be  made 
when  the  accumulated  fund  should  be  sufficient  to 
pay  on  each  of  the  unredeemed  shares  two  hundred 
dollars:  after  the  payment  of  all  debts  and  liabili- 
ties of  the  association.  Held,  such  an  article  of  the 
association  is  not  in  conflict  with  1 7  of  the  statute 
under  which  the  association  was  organized.  White 
V.  Mech.  Bldg.  Fund  Ass'n,  22  Gratt  288. 

VI.  ASSKlNrtBNT  OP  5HARBS. 

The  assignment  of  his  shares  of  stock  to  the  asso- 
ciation, does  not  release  a  member  from  his  cove- 
nant as  a  party  to  the  articles  of  association,  to 
make  his  regular  monthly  payments  on  stock,  and 
on  account  of  fines.  Nor  does  a  bond  which  obli- 
gates him  to  pay  interest  at  six  per  cent  per 
annum  on  the  sums  actually  received  until  the 
termination  of  the  association  render  the  trans- 
action usurious.  White  v.  Mech.  Bldg.  Fund  Ass'n, 
22  Gratt  288;  Edelin  v.  Pascoe,  22  Gratt  826:  Win- 
chester Bldg.  Ass'n  V.  Gilbert  28  Gratt  787.  See 
monographic  note  on  "Interest"  appended  to  Fred 
V.  Dixon,  27  Gratt  541,  and  monographic  note  on 
"Usury"  appended  to  Coffman  v.  Miller,  26  Gratt 

608. 

VII.  WITHDRAWAL  OP  MEMBERS. 

The  position  of  a  withdrawing  member  is  anoma- 
lous. He  is  not  an  ordinary  creditor :  he  cannot  com- 
pete with  outside  creditors.  He  Is  not  a  member, 
for  he  cannot  take  part  in  the  affairs  of  the  society. 
He  cannot  sue  at  all  until  there  is  money  in  the 
treasury  legally  applicable  to  the  payment  of  his 
claim:  and  until  that  time  the  statute  of  limitations 
does  not  begin  to  run  against  him.  If  the  association 
refuse  to  provide  for  such  fund,  he  may  ask  for  a 
receiver  to  wind  up  the  affairs  of  the  company. 
Andrews  v.  Bldg.  Ass'n,  06  Va.  44.'>,  86  S.  E.  Rep.  581. 

The  terms  of  a  member's  withdrawal  from  a  build- 
ing association  are  governed  by  the  constitution  of 
the  association.  Though  the  language  used  in  the 
constitution  be  inappropriate  in  a  particular  case, 
yet  if  the  general  purpose  intended  can  be  carried 
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out,  some  of  the  details  may  be  disreg'arded  in  order 
to  effect  the  sreneral  purpose.  Haiirh  v.  U.  S.  Bldff., 
etc.,  Ass'n,  19  W.  Va.  792;  Eastern  Bldsr.  Ass'n  v. 
Snyder,  98  Va.  710.  87  S.  E.  Rep.  296. 

VIII.  IN  QBNERAL. 

Porfetture  of  Stock.— One  ^ho  has  forfeited  his 
stock  by  reason  of  nonpayment  of  dues,  cannot 
insist  on  such  forfeiture  to  escape  the  liability  inci- 
dent to  the  ownership  thereof  when  the  company 
has  waived  such  forfeiture.  Nickels  v.  People's 
Bldff.  Assoc,  93  Va.  880,  25  S.  E.  Rep.  8. 

Embezzlement.— One  who  as  secretary  of  a  build- 
ing fund  association  receives  and  wrongfully  appro- 
priates its  funds,  cannot  be  heard,  upon  a  criminal 
prosecution  therefor,  to  contradict  the  legul  exist- 
ence  of  such  association.  Shinn  v.  Ck)m.,  82Gratt 
899;  Pixley  v.  Roanoke,  etc..  Co..  76  Va.  320:  Crump 
T.  U.  S.  MiniufiT  Co.,  7  Gratt.  352.  See  note  In  11  Am. 
&  Enff.  Corp.  Cas.,  N.  S.,  896  ei  teg.;  Nat.  B.  &  L. 
Assoc.  V.  Ashworth.  91  Va.  706.  22  S.  E.  Rep.  581. 

Dissdntlon.— In  a  suit  to  wind  up  the  affairs  and 
to  collect  and  distribute  the  assets  of  the  association, 
all  the  stockholders  should  be  made  parties,  includ- 
ing such  as  are  allesred  to  have  been  illegally 
released  from  their  obligations  to  the  association. 
Cason  V.  Seldner,  77  Va.  299;  Styles  v.  Laurel,  etc.. 
Co.,  45  W.  Va.  374,  32  S.  E.  Rep.  227.  See  W.  Va.  Code 
1899,  If  25.  26.  27,  28.  29. 


254        *Alex.,  Loud.,  &  Hamp.  R.  R.  Co.  v. 

Burke  &als. 

June  Term.  1872,  Wytheville. 
Absent,  BouiiDUf,  J.* 

NeiTotlable  Notes— County  Bonds— Banks.— C,  trustee 
of  a  bank  in  liquidation,  transfers  to  B  the  note  of 
A,  due  to  the  bank,  and  certain  county  bonds  which 
had  been  deposited  with  the  bank  by  A  as  security 
for  his  note,  to  be  applied  first  to  pay  a  debt  due  B, 
and  then  for  the  trustee.  After  this  transfer  an 
order  was  made  in  a  suit  in  the  Circuit  court  of  the 
United  States,  in  which  C,  as  trustee  of  the  bank< 
was  a  defendant,  appointinfir  C  receiver  in  the 
cause.  The  note  having  been  protested  for  non- 
payment, B  fives  A  notice  that,  unless  the  note  was 
paid  by  a  day  specified,  he  would  proceed  to  sell 
the  county  bonds;  and  the  note  not  having  been 
paid,  B  advertises  the  bonds  to  be  sold  at  auction, 
specifying  time  and  place.  Notice  of  this  sale  is 
not  ffiven  to  A,  but  he  has  knowledfire  of  it  A  files 
a  bill  to  enjoin  the  sale,  making-  B  and  C  defend- 
ants.   Hxld: 

I.  5ftme— Same— Jurisdiction.-^he  transfer  of  the 
note  and  bonds  to  B,  having  been  made  before 
the  appointment  of  C  as  receiver,  the  State  court 
has  Jurisdiction  of  the  case, 
a.  Same— Same— Sale.— The  mode  of  making  county 
bonds  available  being  by  a  sale  of  them,  the  bank, 
whilst  it  held  them,  and  B,  after  the  transfer  to 
him,  had  authority  to  sell  them. 
3.  Same— 5ame— Same— Notice  of  Time  and  Place.— 
A  was  entitled  to  notice  of  the  time  and  place  of 
sale  of  the  bonds;  but  it  appearing  that  he  had 
actual  knowledge  of  the  fact  a  reasonable  time 
before  the  sale  was  to  take  place,  this  was  suffi- 
cient without  a  formal  notice  to  him. 

This  case  was  argued  in  Richmond  at  the 
March  term,  and  was  decided  at  Wytheville 
at  the  June  term. 

*The  case  was  heard  before  his  appointment. 


This   is   an    appeal   from  a  decree  of  the 

Circuit   court   of   Alexandria  county.     The 

facts  of  the  case,  so  far  as  it  is  material  to 

state  them,  seem   to  be  substantially 

255  *these:    Sometime    previous   to    June 
1861,     the    Alexandria,     L/Oudoun     & 

Hampshire  Railroad  Company  borrowed  of 
the  Exchange  Bank  of  Virginia,  at  their 
office  of  discount  and  deposit  at  Alexandria, 
ten  thousand  dollars,  for  which  they  exe- 
cuted their  note,  and  at  the  same  time,  as 
collateral  security  for  the  payment  thereof, 
they  deposited  with  the  said  bank  fifteen 
thousand  dollars  of  the  coupon  bonds  of 
Clarke  county,  in  the  State  of  Virginia. 
The  note  was  renewed  from  time  to  time 
till  the  1st  of  June  1861,  when  the  last  note 
for  said  sum  of  $10,000  was  given,  payable 
six  months  after  date.  That  note,  not  hav- 
ing been  paid  at  maturity,  was  protested 
for  non-payment,  and  has  ever  since  re- 
mained unpaid.  On  the  12th  day  of  July 
1866,  the  said  bank,  by  deed  of  that  date, 
assigned  and  conveyed  all  its  assets  to 
George  W.  Camp,  in  trust  for  the  purposes 
of  liquidation,  in  pursuance  of  the  act  of 
the  General  Assembly,  passed  on  the  12th 
day  of  February  1866,  entitled  **An  act  re- 
quiring the  banks  of  this  commonwealth  to 
go  into  liquidation** — Acts  of  Assembly 
1865-66,  p.  204,  At  the  time  of  the  execu- 
tion of  the  deed  the  note  aforesaid  was  in 
possession  of  the  bank,  and  passed  to  the 
trustee  as  part  of  its  assets,  together  with 
the  said  coupon  bonds,  as  collateral  security' 
for  the  payment  of  said  note.  After  the 
execution  of  said  deed,  Burke,  Herbert  & 
Co.,  being  holders  of  notes  of  the  bank  to 
the  amount  of  $8,500,  an  arrangement  was 
made  between  them  and  Camp,  trustee  in 
said  deed,  whereby  it  was  agreed  that  the 
said  notes  should  be  surrendered  by  the 
former  to  the  latter,  in  consideration  of 
which  the  former  should  be  allowed  thirty- 
three  and  one- third  per  cent,  on  the  dollar 
on  the  $8,500  of  notes  surrendered,  and 
should  have  an  interest  in  the  said  note  of 
$10,000  to  the  extent  of  $2,833.33^  and  in- 
terest thereon,  and  that  the  former  should 
undertake  the  collection  of  said  note,  retain 
the  amount  due  themselves,  and  pay  the 
excess  to  said  Camp,  trustee.     Accord- 

256  ingly  the  said  note  of  $10,000,  *and 
the  Clarke  county  bonds  held  as  col- 
lateral security  thereof,  were  transferred  by 
the  said  Camp  to  the  said  Burke,  Herbert 
&  Co.,  for  the  purposes  aforesaid.  On  the 
21st  of  November  1868,  in  a  suit  pending 
in  the  Circuit  court  of  the  United  States  for 
the  district  of  Virginia,  in  which  William 
H.  Ryan  was  plaintiff,  and  said  Camp, 
trustee  as  aforesaid,  was  defendant,  an 
order  was  made  appointing  said  Camp  re- 
ceiver of  the  said  court  in  the  said  cause, 
and  requiring  him  to  take,  hold,  collect  and 
distribute  all  the  assets  of  the  said  bank, 
under  the  further  direction  and  order  of  the 
said  court.  It  appears  that  this  order  was 
made  after  the  aforesaid  arrangement  was 
made  between  Camp,  trustee,  and  Burke,  * 
Herbert  &  Co.,  and  after  the  said  transfer 
by  the  former  to  the  latter  of   the  said  note 
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for  $10,000,  and  the  Clarke  county  bonds  as 
aforesaid.  The  Alexandria,  Loudoun  & 
Hampshire  Railroad  Company  having^  failed 
to  make  pa3''nient  of  their  said  note  for 
$10,000,  or  any  part  thereof,  Burke,  Herbert 
&  Co.,  by  a  notice  in  writing",  dated  Octo- 
ber 27th,  1869,  required  of  them  immediate 
payment  of  the  said  note,  and  notified  them 
that,  unless  the  same  should  be  paid  on  or 
before  the  10th  day  of  November  next  there- 
after, they,  the  said  Burke,  Herbert  &  Co., 
would,  after  that  day,  proceed  to  sell 
the  said  Clarke  county  bonds,  and  apply  the 
proceeds  of  such  sale  to  the  payment  of  the 
said  note.  And  payment  not  having  been 
made  as  required  by  said  notice,  Burke, 
Herbert  &  Co.  (or  rather  Burke  &  Herbert, 
who,  it  appears,  were  successors  or  assignees 
of  Burke,  Herbert  &  Co. , )  on  the  3d  of  De- 
cember 1869,  advertised  in  the  Alexandria 
Gazette  that  they  would,  **on  Saturday, 
the  15th  day  of  January  1870,  at  12  M.  of 
that  day,  in  front  of  the  Mayor's  office  in 
the  city  of  Alexandria,  sell  by  public  sale, 
for  cash,"  the  bonds  aforesaid,  described  in 
the  advertisement  as  ^'Fifteen  thousand 
dollars  of  the  bonds  of  Clarke  county,  in 
the  State  of  Virginia,  with  interest  coupons 
attached,  from  the  1st  day  of  July 
257  ♦1861.  These  bonds,  of  one  of  the 
richest  counties  of  the  State,  are  se- 
cured by  the  first  deed  of  trust  on  the  Alex- 
andria*, LK)udoun  &  Hampshire  railroad,  and 
offer  an  excellent  opportunity  for  a  safe 
and  profitable  investment. 

On  the  8th  day  of  January  1870,  just  one 
week  t>efore  the  day  fixed  for  the  said  sale, 
the  Alexandria,  Loudoun  and  Hampshire 
Railroad  Company  obtained  an  injunction 
of  said  sale  from  the  judge  of  the  Circuit 
court  of  Alexandria  county.  In  the  bill  on 
which  the  injunction  was  obtained,  the 
plaintiffs  claim  the  right  to  discharge  their 
said  note  by  the  payment  of  bills  of  the 
said  bank;  aver  that  they  had  offered  to 
make  such  payment,  which  was  refused; 
and  charge  that  the  said  note  had  been 
fraudulently  assigned  by  said  Camp,  trus- 
tee, for  the  purpose  of  defeating  their  right 
of  set-off  or  payment  as  aforesaid ;  and  that 
the  said  note  was  still  the  property  of  said 
Camp,  trustee,  and  subject  to  such  right  of 
payment  on  their  part.  They  also  state 
that  the  said  note  was  renewed  on  the  1st 
day  of  June  1861,  while  the  city  of  Alexan- 
dria was  occupied  by  the  troops  of  the 
United  States  government,  and  all  commu- 
nication was  cut  off  and  interrupted  between 
Alexandria,  where  the  transaction  took 
place,  and  Norfolk,  Virginia,  the  place 
where  the  bank  was  located,  by  the  then 
snbsisting  hostilities ;  and  they  submit  that 
^1  contracts  made  between  citizens  sepa- 
rated by  the  hostile  lines  are  utterly  null 
and  void,  and  that  the  transaction  before 
referred  to  was  such  a  contract.  Copies  of 
the  notice  and  advertisement  aforesaid  were 
exhibited  with  the  bill. 

Answers  were  filed  to  the  bill  by  the  de- 
fendants Burke,  Herbert  &  Co. ,  and  George 
W.  Camp.  Atj  answer  was  also  filed  by  W. 
M.    Sutton,    also   made   a  defendant  in  the 


cause,  but  it  is  immaterial  to  state  for  what 
purpose.  The  answers  deny  the  allegations 
of  fraud  made  in  the  bill,  and  affirm  the 
reality  and  bona  fides  of  the  transfer  to 
Burke,  Herbert  &   Co.,    as   aforesaid. 

258  ""They  also  deny   that  any  tender  had 
been  made  by   the   railroad  company 

of  payment  of  the  note  in  bills  of  the  bank. 
Camp,  in  his  answer,  also  refers  to  the 
aforesaid  order  of  the  Circuit  court  of  the 
United  States,  for  the  district  of  Virginia, 
appointing  him  receiver  of  the  said  court, 
and  says  that,  in  obedience  to  the  said  order, 
all  the  remaining  assets  and  property  of 
the  said  bank,  which  were  at  that  time  in 
his  hands  as  trustee,  came  into  his  hands 
and  were  thenceforward  held  by  him  as  re- 
ceiver aforesaid.  No  evidence  was  taken 
in  the  cause,  except  an  affidavit  of  Lewis 
McKenzie,  president  of  the  said  railroad, 
which  affidavit  seems  to  have  been  read  as 
evidence.  It  relates  chiefly  to  offers  which 
he  says  he  made  to  pay  the  note  in  bills  of 
the  bank.  It  also  states  that  ''no  authority, 
cither  verbal  or  written,  was  given  to  the 
said  bank  to  sell  the  Clarke  county  bonds. 
They  were  left  as  collateral,  neither  party 
intending  that  they  should  be  put  in  the 
market  and  sold,  at  the  time  of  the  loan, 
or  at  any  time  afterwards.  * ' 

On  the  28th  of  February  1870,  a  final  de- 
cree was  rendered  in  the  cause,  dissolving 
the  injunction  and  dismissing  the  bill. 
No  reason  for  the  decree  is  stated  therein, 
nor  is  any  reference  therein  made  to  any 
opinion  of  the  court.  But  there  is  an  opin- 
ion of  the  court  copied  into  the  record, 
though  it  does  not  appear  to  have  been  reg- 
ularly made  a  part  thereof.  It  appears 
from  that  opinion,  that  the  case  was  decided 
upon  the  last  ground  taken  in  the  answer 
of  Camp,  that  he  had  been  appointed  re- 
ceiver of  the  Circuit  court  of  the  United 
States  for  the  district  of  Virginia;  the 
court  being  of  opinion,  that  if  the  plaintiffs 
had  any  equities  against  the  sale,  they 
must  go  to  that  tribunal  which  had  assumed 
and  obtained  complete  jurisdiction  of  the 
property  before  the  State  court  undertook 
to  interfere  with  the  sale. 

From  the  decree  aforesaid,  the  Alexan- 
dria, Loudoun  &  Hampshire  Railroad  Com- 
pany applied  for -and  obtained  an  appeal  to 
this  court. 

259  *Beach,  for  the  appellant,    insisted, 
1st,    That    there   being    no   special 

agreement  to  confer  on  the  bank  the  power 
to  sell  the  security,  it  was  not  competent 
for  the  bank  to  sell,  much  less  Burke,  Her- 
bert &  Co.  Wheeler  v.  Newbould,  16  New 
York  R.  392. 

2d,  If  creditors  had  authority  to  sell  with- 
out judicial  proceedings,  personal  notice 
to  redeem,  and  of  the  time,  place  and  man- 
ner of  the  intended  sale,  must  be  given  to 
the  pledger.  And  no  such  notice  was  given 
in  this  case. 

3d,  If  the  bill  was  dismissed  on  the  ground 
that  Camp  was  acting  as  receiver  of  the 
court,  and  the  plaintiff's  redress  was  in 
that  court,  the  court  should  have  expressed 
in  its  decree  that  the  dismissal  was  without 
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prejudice.  Gay  lord  v.  Kershaw,  1  Wall.  U. 
S.  R.  81 ;  Durant  v.  Essex  Company,  7  Id. 
107. 

F.  L.  Smith  and  Claug-hton,  for  the  ap- 
pellees, insisted, 

1st,  That  it  was  not  necessary  to  g'ive 
express  authority  to  the  pledgee  to  sell 
the  bonds.  Story  E^.  Jur.  |  1008;  2  Kent's 
Com.  582. 

2d,  That  it  was  not  necessary  to  give 
personal  notice  to  the  railroad  company  of 
the  time,  place  and  manner  of  sale;  and 
their  bill  shows  they  had  actual  notice  on 
all  these  points,  for  they  file  with  it  the 
advertisement. 

MONCURE,  P.  delivered  the  opinion  of 
the  court.  After  stating*  the  case  he  pro- 
ceeded : 

In  the  petition  of  appeal  various  errors  in 
the  decree  are  assigned,  but  it  will  be  nec- 
essary to  notice  only  a  few  of  them.  The 
counsel  for  the  appellants  contended  that 
the  State  court,  and  not  the  Federal  court, 
had  jurisdiction  of  the  controversy,  and  in 
this  view  we  concur  with  the  counsel.  It 
sufficiently  appears  in  the  record  that  before 
the  appointment  of  Camp  as  receiver,  and 
while  he  was  acting  as  trustee,  he  trans- 
ferred the  note  and  bonds  to  Burke,  Her- 
bert &  Co.,  whose  duty  it  thenceforward 
became  to  collect  the  note,  and  make 
260  the  *bonds  available  as  collateral  se- 
curity, if  necessary,  for  that  purpose. 
They  were  invested  with  the  title  to  the 
subject,  for  their  own  benefit,  to  a  certain 
extent,  and  for  the  benefit  of  the  trustee. 
Camp,  or  the  creditors  of  the  bank,  as  to 
the  residue.  They  were  entitled  to  pursue, 
in  their  own  name,  all  the  remedies  which 
existed  to  make  the  claim  available,  and 
they  had  a  right  to  do  so  as  well  after  as 
before  the  appointment  of  Camp  as  receiver. 
That  appointment  was  in  subordination  to 
the  transfer  to  them,  which  was  prior  in 
time  and  paramount  in  right.  If  such  ap- 
pointment had  been  prior  and  paramount 
to  the  transfer  to  them,  then  we  would  have 
concurred  with  the  Circuit  court  in  consid- 
ering that  the  remedy  of  the  appellants,  if 
entitled  to  any,  was  by  an  application  to 
the  Federal  and  not  to  the  State  court,  and 
that  on  that  ground  the  decree  was  rightly 
rendered.  But  differing  as  we  do  with  the 
Circuit  court  in  that  respect,  and  regarding 
the  controversy  as  a  proper  subject  of  liti- 
gation in  the  State  courts,  we  proceed,  iil 
that  view,  to  consider  the  errors  assigned 
in  the  petition,  or  such  of  them  as  seem  to 
be  material. 

The  counsel  for  the  appellants  very  prop- 
erly placed  no  reliance  on,  if  he  did  not 
expressly  waive,  such  of  the  assignments 
of  error  as  are  plainly  untenable.  For  in- 
stance, he  placed  no  reliance  on  the  first 
assignment  of  error,  **That  it  was  the  duty 
of  Camp,  as  trustee  of  the  bank,  to  have 
received  the  notes  of  the  bank  in  payment 
of  the  petitioner's  negotiable  note  due  to 
the  bank."  That  it  was  not  his  duty  to 
have  done  so,  was  expressly  decided  by  this 
court  in  the  cases  cited  by   the    counsel    of 


the  appellee,  Camp,  of  Exchange  Bank  of 
Virginia  v.  Knox,  &c. ,  and  Farmers  Bank 
of  Virginia  v.  Anderson  &  Co.,  19  Gratt. 
739.  It  is  proper  to  state,  however,  that 
those  cases  were  decided  after  the  appeal 
was  applied  for  in  this  case.  Nor  did  he 
place  any  reliance  on  the  fourth  assignment 
of  error,  ^^That  the  said  note  is  invalid  and 
inoperative,,  the    same    having    been 

261  made    at  ^Alexandria   whilst    in    the 
Federal  lines,  and  payable  to  a  person 

residing  in  the  Confederate  lines."  This 
was  a  mere  renewal  of  a  note  which  had 
been  long  running  at  bank.  It  was  merely 
the  evidence  of  the  debt,  which  remained 
the  same  debt,  notwithstanding  the  renewal 
of  the  note  from  time  to  time.  The  appel- 
lant would  have  owed  the  debt  if  the  last 
renewal  had  never  been  given,  and  would 
owe  it  if  that  renewal  could  be  avoided. 
As  the  counsel  for  the  appellee.  Camp, 
rightly  argued,  **The  note  was  discounted 
by  the  branch  of  said  bank  at  Alexandria, 
and  was  held  by  the  said  branch  as  the 
authorized  agent  of  the  mother  bank  for 
collection.  It  so  remained  until  the  close 
of  the  war.  Ward  v.  Smith,  7  Wall.  U.  S. 
R.  447." 

But  we  will  proceed  at  once  to  consider 
the  only  assignments  of  error  relied  on  by 
the  counsel  for  the  appellants.  They  are 
the  fifth  and  the  sixth. 

The  5th  is  in  these  words:  **There  being 
no  special  agreement  to  confer  on  the  bank 
the  power  to  sell  the  security,  it  was  not 
competent  for  the  bank  to  sell,  much  less 
Burke,  Herbert  &  Co." 

In  regard  to  the  right  of  a  pawnee  or 
pledgee  to  make  the  pawn  or  pledge  avail- 
able, the  law  is  thus  laid  down  in  2  Kent's 
Com.  582,  marg. :  **The  English  law  now 
is  that  after  the  debt  is  due  the  pawnee  has 
the  election  of  two  remedies.  He  may  file 
a  bill  in  chancery,  and  have  a  judicial  sale 
under  a  regular  decree  of  foreclosure ;  and 
this  has  frequently  been  done  in  the  case 
of  stock,  bonds,  plate  and  other  chattels, 
pledged  for  the  payment  of  the  debt.  But 
the  pawnee  is  not  now  bound  to  wait  for  a 
sale  under  a  decree  of  foreclosure,  as  he  is 
in  the  case  of  a  mortgage  of  land  (though 
L/ord  Chancellor  Harcourt  once  held  other- 
wise), and  he  may  sell  without  judicial 
process,  upon  giving  reasonable  notice  to 
the  debtor  to  redeem."  To  the  same  effect 
is  the  law  laid  down  in  2  Story's  Eq.  i  1008. 
In  ordinary  cases  no  special  agreement 
is  necessary  to  confer  on  the  pledgee 

262  *power  to  sell  the   property  pledged. 
The    power   is,    ordinarily,     incident 

to  the  pledge.  There  are,  however,  excep- 
tions to  the  general  rule.  The  case  of 
Wheeler  v.  Newbould,  16  New  York  R.  392, 
cited  in  the  petition,  is  a  case  in  which 
there  was  such  an  exception.  There  it  was 
held  that  **the  pledge  of  commercial  paper 
as  security  for  a  loan  of  money  does  not,  in 
the  absence  of  a  special  power  for  that  pur- 
pose, authorize  the  pledgee,  upon  the  non- 
payment of  the  debt,  and  upon  notice  to  the 
pledger,  to  sell  the  securities  pledged,  either 
at  public  or  private   sale;  but   he   is  bound 
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to  hold  and  collect  the  same  as  they  become 
due,  and  apply  the  money  to  the  payment 
of  the  loan.'*  The  natural  and  proper  mode 
of  making  such  a  security  available  was  by 
collecting  the  money,  and  not  by  selling 
the  security.  The  notes  pledged  in  that 
case  were  due  at  short  periods,  and  it  could 
not  have  been  intended  by  the  parties  that 
they  might  be  sold  by  the  pledgee,  if  the 
principal  debt  were  not  paid  at  maturity. 
But  the  same  reason  does  not  apply  to  prop- 
erty which  can  be  made  available  only  by 
a  sale,  or  to  make  which  available  a  sale  is 
the  proper  and  legitimate  mode.  In  this 
case  the  pledge  was  of  coupon  county  bonds, 
which  are  an  ordinary  subject  of  sale,  and 
the  proper  and  legitimate,  if  not  the  only, 
mode  of  making  them  available  is  by  a  sale. 
In  Wheeler  v.  Newbould,  the  existence  of 
the  ordinary  rule  as  laid  down  in  Kent  and 
Story  supra,  is  admitted,  and  those  author- 
ities are  referred  to,  and  the  cases  of  Wil- 
loughby  V.  Comstock,  3  Hill,  N.  Y.  R.  389, 
and  Dykers  v.  Allen,  7  Id.  497,  are  cited,  in 
which  the  ordinary  rule  was  applied  to 
pledges  of  stock. 

We,  therefore,  think  it  was  competent  for 
the  bank  to  sell  the  bonds  in  this  case,  or 
would  have  been  if  the  bank  had  not  trans- 
ferred them  to  Burke,  Herbert  &  Co.  We 
also  think  that  it  was  competent  for  Burke, 
Herbert  &  Co. ,  as  transferees  of  the  note  and 

l>onds,  to  make  the  sale. 
263  *It  seems  to  have  been  conceded  by 
the  counsel  for  the  appellants,  in  ar- 
gument, that  the  Exchange  Bank  would 
have  had  a  right  to  sell  the  bonds,  and  also 
that  the  assignment  of  the  note  carried  with 
it  an  assignment  of  the  pledge.  In  this 
case,  the  bonds  were  expressly  transferred 
along  with  the  note.  But  the  counsel  argued 
that  the  original  pledgee  was,  in  effect,  a 
trustee,  who  could  not  delegate  his  trust,  and 
therefore,  that  an  assignee  of  the  debt  is 
not  a  trustee,  and  cannot  sell  the*  property 
pledged,  though  he  may  have  it  sold  under 
a  decree  of  a  court  of  chancery.  The  coun- 
sel admitted  that  he  could  find  no  authority 
to  sustain  this  view.  The  power  to  sell 
property  pledged  for  the  security  of  a  debt 
does  not  arise  from  any  peculiar  trust  re- 
posed in  the  original  creditor,  but  is  an 
incident  to  the  pledge,  and  a  part  of  the 
security  of  the  debt.  It  follows  the  debt  in 
to  whosesoever  hands  it  may  come.  That 
no  authority  can  be  found,  or  was  not  found, 
by  the  learned  counsel  to  sustain  his  view, 
goes  far,  very  far,  to  show  that  it  is  un- 
sound. In  the  commercial  world  it  must 
often  occur  that  debts  secured  by  a  pledge 
are  assigned,  and  that  the  assignee  exercises 
the  ordinary  right  of  selling  the  subject  of 
the  pledge  on  the  non-payment  of  the  debt. 
We  have  not  sought  for  cases  of  this  kind, 
but  doubt  not  there  are  many  in  the  books. 
If  there  are  not,  it  is  doubtless  because  the 
right  has  never  before  been  questioned. 
On  principle,  we  think  there  is  no  doubt. 

The  sixth  assignment  of  error  is  in  these 
words:  **Even  if  the  creditors  had  authority 
tosell  without  judicial  proceedings,  personal 
notice   to   redeem,    and    of  the  time,  place 


and  manner  of  the  intended  sale,  must  be 
given  to  the  pledger.  No  such  notice  was 
given.     16  New  York  R.  392." 

Certainly   before   a  sale  can   be   made  by 

the  pledgee,    without  judicial   proceedings, 

he  must  give  reasonable  notice  to  the  debtor 

to  redeem.     Such   notice   is  indispen- 

264  sable.     *2    Kent's   Com.    582,   marg. ; 
Stearns  v.  Marsh,    4   Denio's   R.  227. 

Such  notice  was  given  in  this  case.  So 
also  reasonable  notice  must  be  given  to  the 
debtor  of  the  time  and  place  of  sale.  Id.  2 
Story's  Kq.  i  1008.  '*The  creditor  will  be 
held  at  his  peril  to  deal  fairly  and  justly 
with  the  pledge,  both  as  to  the  time  of  the 
notice  and  the  manner  of  the  sale."  2 
Kent's  Com.,  supra.  It  does  not  appear 
that  in  this  case  any  formal  notice  of  the 
time  and  place  of  sale  was  served  upon  or 
given  to  the  debtor,  but  it  does  appear  that 
the  debtor  had  actual  notice  thereof,  and 
that  is  sufficient.  It  is  equivalent  to  the 
most  formal  notice.  The  only  object  of  req- 
uiring notice  to  be  given  in  such  a  case  is 
to  inform  the  debtor  of  the  time  and  place 
of  sale  *,  and  when  he  is  already  otherwise 
fully  informed  on  the  subject,  to  require  a 
further  and  more  formal  notice  to  be  given 
him  is  to  require  a  vain  thing.  The  case 
is  not  like  a  legal  proceeding,  in  which 
service,  or  waiver  of  notice,  should  appear 
in  the  record.  Here  the  whole  matter  is  in 
pais,  and  the  question  is,  Did  the  debtor 
have  actual  notice  of  the  time  and  place  of 
sale?  The  safest  course  is  to  have  a  formal 
written  notice  served  upon  him,  for  then 
the  fact  of  notice  can  be  easily  proved.  If 
this  safe  course  be  not  pursued,  the  creditor 
must,  at  his  peril,  be  prepared  to  prove 
otherwise  that  the  debtor  was  informed  of 
the  time  and  place  of  sale  a  reasonable  time 
before  the  same  was  to  take  place.  Here 
there  can  be  no  doubt  about  the  fact  that 
the  debtor  had  such  information.  The 
written  notice  to  redeem  was  very  specific, 
and  notified  the  debtor  that  unless  payment 
of  the  debt  should  be  made  on  or  before  a 
certain  day,  the  creditor  would  thereafter 
proceed  to  sell  the  bonds  and  apply  the  pro- 
ceeds to  the  payment  of  the  debt.  The 
debtor,  not  having  complied  with  this  req- 
uisition to  redeem,  had  every  reason  to 
expect  that  his  failure  would  soon  be  fol- 
lowed by  a  sale,  according  to  the  notice. 
Accordingly,  early   in   December   fol- 

265  lowing,  the  very  next   month,  *a  sale 
of  the   bonds   was   advertised   in   the 

Alexandria  Gazette,  a  newspaper  published 
in  the  city  which  was  the  chief  terminus 
of  the  road  of  the  Alexandria,  Loudoun  & 
Hampshire  Railroad  Company,  and  the  place, 
no  doubt,  where  the  principal  office  of  the 
company  was  located  and  their  chief  officers 
resided.  The  day  fixed  for  the  sale  was  the 
15th  of  January,  more  than  a  month  after 
'the  advertisement  was  first  inserted  in  the 
newspaper,  and  such  insertion  was  to  be 
continued  weekly  until  the  day  of  sale.  If 
the  fact  of  actual  notice  could  not  be  in- 
ferred from  these  strong  circumstances, 
there  is  other  and  conclusive  evidence  in 
the  record  of  such   actual   notice.     The   in- 
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junction  was  obtained  oti  the  8th  day  of 
January  1870,  one  week  before  the  day  fixed 
for  the  sale,  and  a  copy  of  the  advertise- 
ment is  filed  as  an  exhibit  with  the  bill, 
thus  conclusively  showing  that  the  plaintiffs 
were  fully  informed  of  the  time  and  place 
of  sale,  just  as  much  so  as  if  a  copy  of  the 
advertisement  had  been  served  upon  them. 
We  are,  therefore,  of  opinion  that  there 
is  no  error  in  the  decree,  and  that  it  ought 
to  be  affirmed. 

Decree  affirmed. 


266 


*The  Homestead  Cases. 


June  Term.  187«.  WythevlUe. 
[12  Am.  Rep.  507. 1 

I.   HometteAd  — Constitutionality  of  Statutes.*— The 

Article  XI,  S  1,  of  tlie  Constitution  of  Vlrarinla,  and 
the  act  of  June  27th.  1870.  eh.  157,  passed  in  pursu- 
ance thereof,  in  relation  to  homestead  exemptions, 
are  in  conflict  with  Article  8. 1 10  of  the  Ck)nstitution 
of  the  United  States,  which  provides  that  no  State 
shall  pass  any  law  impairinir  the  obli^ration  of 
contracts,  so  far  as  the  Virarinia  Constitution  and 
Act  apply  to  debts  contracted  before  that  Consti- 
tution went  into  operation. 
a.  Same— Same— Jurisdiction  of  State  Courts.— A  State 
court  has  jurisdiction  to  decide  that  a  provision  of 
the  Constitution  of  the  State  is  in  violation  of  the 
Constitution  of  the  United  States. 

The  three  cases  of  Tackett  &  Ford  v.  Stone, 
Goode  V.  Boyd's  ex*ors,  and  Hill  v.  Burg- 
ing,  were  heard  together  in  Richmond,  and 
they  all  present  a  single  question — the  con- 
stitutionality of  the  provision  of  the  State 
constitution,  and  the  act  passed  to  carry  it 
into  effect,  in  relation  to  homestead  exemp- 
tions. 

The  first  case  was  a  supersedeas  to  the 
judgment  of  the  Corporation  court  of  Fred- 
ericksbu^,  by  which  that  court  refused  to 
allow  to  Tackett  &  Ford  the  benefit  of  the 
act.  The  second  was  an  appeal  from  the 
decree  of  the  Circuit  court  of  Mecklenburg, 
to  the  same  effect ;  and  the  third  was  a  su- 
persedeas to  the  judgment  of  the  Circuit 
court  of  the  city  of  Richmond,  also  disal- 
lowing the  exemption.  In  all  the  cases  the 
debts  which  were  being  enforced  were  due 
before  the  constitution  was  adopted. 

The  cases  were  argued  by  J.  Alfred  Jones, 
H.  A.  A  J.  8.  Wise,  Ivittle,  Mason  and 
Grattan  for  the  appellants,  and  Wallace, 
Sener,  Keily,  Page  &  Maury,  for  the 
267  appellees.  *The  reporter  was  una- 
voidably absent  during  the  argument, 
and  therefore  can  only  give  the  printed 
note  of  Messrs.  Wallace  and  Sener  for  the 
appellees,  and  his  own  argument  for  the 
appellants. 

Grattan,  for  the  appellants: 

The  only  question  which  I  shall  consider 
is,  whether  the  11th  article  of  the  constitu- 
tion of  Virginia,  so  far  as  it  relates  to 
homestead  exemptions,  and   the  statute  en- 

*See  monographic  note  on  "Homestead  Exemp- 
tion** appended  to  HatorfF  v.  Wellford,  27  Gratt  85a 


acted  in  pursuance  thereof,  is  in  violation 
of  the  10th  section  of  the  8th  article  of  the 
constitution  of  the  United  States,  so  far  as 
that  section  provides  that  *'no  State  shall 
pass  any  law  impairing  the  obligation  of 
contract^. ' ' 

I  have  not  examined,  and  therefore  shall 
not  refer  to,  any  of  the  numerous  cases 
which  have  been  decided  in  relation  to 
homestead  exemptions.  They  have,  I  have 
no  doubt,  been  cited  by  the  counsel  who 
have  argued  the  cases  now  before  this  court ; 
but  I  will  consider  the  question  with  refer- 
ence to  such  past  and  present  legislation  as 
is  admitted,  on  all  hands,  to  be  legitimate 
and  constitutional. 

And  first,  let  us  try  to  ascertain  the 
meaning  and  extent  of  this  provision  of 
the  constitution  of  the  United  States.  What 
is  meant  by  the  word  ^'impairing,"  as  it 
is  here  used?  L/et  us  suppose  a  case:  A 
executes  a  bond  by  which  he  binds  himself 
to  pay  to  B,  ten  years  after  the  date  thereof, 
$10,000,  with  interest  at  the  rate  of  six  per 
centum  per  annum  from  its  date.  After  the 
execution  and  delivery  of  this  bond,  the 
General  Assembly  passes  an  act  which  pro- 
vides that  on  all  debts  heretofore  or  here- 
after contracted,  only  interest  at  the  rate 
of  four  per  centum  per  annum  shall  be  paid. 
In  this  case  no  one  will  deny  that  the  stat- 
ute has  lessened  and  restricted,  and  thus 
impaired  the  obligation  of  the  contract. 
But  take  another  case :  Suppose  such  a  bond 
executed,  and  an  act  is  passed  which  pro- 
vides that  on  all  debts,  whether  heretofore 
or  hereafter  contracted,  interest  at  the 
268  rate  of  *ten  per  cent,  per  annum  shall 
be  paid.  Here  the  statute  has  ex- 
tended and  enlarged,  and  has  thus  as  effect- 
ually impaired  the  obligation  of  the  contract 
as  was  done  in  the  first  case  supposed,  by 
lessening  and  restricting  it.  There  are  two 
parties  to  every  contract,  and  the  rights  of 
both  parties  are  intended  to  be  protected 
and  secured  by  this  provision  of  the  consti- 
tution of  the  United  States. 

In  both  the  cases  supposed  the  10th  section 
of  the  8th  article  of  the  constitution  of  the 
United  States  is  clearly  violated.  But  let 
us  suppose  another  case :  On  the  first  da3' 
of  January  1860,  A  executes  his  bond  by 
which  he  promises  to  pay  to  B,  ten  years 
after  date,  $10,000.  when  this  bond  was 
executed  gold  and  silver  were  the  only  legal 
tender  in  payment  of  debts,  and  the  obli- 
gation, therefore,  was  to  pay  $10,000  in 
gold  and  silver.  But  since  the  execution 
of  the  bond  the  government  of  the  United 
States  has  issued  a  paper  currency,  and 
made  it  a  legal  tender  in  payment  of  debts ; 
and  in  1870,  when  the  bond  fell  due.  United 
States  currency  was  at  a  discount  of  ten  per 
cent,  as  compared  with  gold;  and  yet  A 
pays  his  gold  debt  by  United  States  cur- 
rency: or,  in  other  words,  he  pays  to  B 
one -tenth  less  in  value  than  he  contracted 
to  pay.  And  yet  this  is  constitutional  and 
legitimate  legislation. 

And  take  another  case :  Suppose  the  bond 
executed  in  January  1870,  payable  in  ten 
years    from    the    date.     We    may   hope,    at 
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least  suppose,  that  before  1880  United 
States  currency  will  be  withdrawn  from 
circulation,  and  the  legal  tender  act  re- 
pealed. In  this  case,  when  the  bond  was 
executed.  United  States  currency  was  in 
circulation  and  a  legal  tender;  when  the 
bond  falls  due  only  gold  and  silver  is  a 
legal  tender,  and  thus  A  is  required  to  pay 
for  a  debt  which,  when  it  was  contracted, 
was  worth  but  $9,000  in  gold,  $10,000  in  that 
coin.  And  yet  this  is  constitutional  and 
legitimate  legislation.  And  we  see,  there- 
fore, that  it  is  not  ever3'  enlarging  and  ex- 
tending    of    the     obligation    of    the 

269  contract,    nor    every    ^lessening    and 
restricting  of  it,  that   is  obnoxious  to 

the  charge  of  unconstitutionality. 

The  cases  to  which  I  have  referred  apply 
immediately  to  the  contract ;  but  since  the 
Supreme  court,  held  that  this  10th  section  of 
the  8th  article  of  the  constitution  of  the 
United  States  could  be  violated  by  impair- 
ing the  remedies  given  by  law  for  the  en- 
forcement of  contracts,  the  cases  in  which 
legislation  bears  upon  them  are  greatly  ex- 
tended. In  some  cases  the  remedies  are 
restricted,  but  in  many  more  they  have 
been  greatly  extended.  At  common  law 
the  creditor,  having  obtained  a  judgment, 
might,  by  an  execution  of  ca.  sa.,  take  the 
body  of  his  debtor  and  hold  him  in  prison 
until  he  paid  the  debt.  An  act  was  first 
passed  giving  the  debtor  the  liberty  of  the 
prison  rules.  Then  another  act  was  passed, 
called  the  insolvent  debtor's  act,  by  which 
he  might  get  out  of  prison  by  surrendering 
his  property;  and  at  length,  in  1849,  the 
ca.  sa.,  as  well  as  the  levari  facias,  was 
abolished. 

There  is  a  case  reported,  I  believe,  in  12 
Wfaeaton,  which  shows  how  these  remedies 
may  be  acted  on  by  legislation.  It  came  up 
from  Rhode  Island.  There  they  had,  at  one 
time,  an  insolvent  debtor*s  law ;  but  it  was 
repealed,  and  the  legislature  was  in  the 
practice  of  passing  special  acts,  on  the  ap- 
plication of  an  imprisoned  debtor,  to  give 
him  the  benefit  of  the  act.  In  the  case  to 
which  I  refer,  a  debtor  had  given  the  bond 
and  taken  the  liberty  of  the  prison  bounds, 
and  he  then  applied  to  the  General  Assembly 
for  relief.  That  body  being  about  to  ad- 
journ, passed  a  resolution  authorizing  him 
to  give  a  t>ond,  with  condition  to  return  to 
prison  if  the  legislature  did  not  at  its  next 
session  pass  an  act  for  his  relief.  He  gave 
the  bond,  and  at  the  next  session  the  act 
was  passed,  and  he,  therefore,  did  not  re- 
turn to  prison.  The  creditor  thereupon  sued 
the  debtor  and  his  sureties  in  his  bounds- 
bond,  and  they  set  out  the  facts  I  have 
stated  in  a  special  plea.     To  this  plea 

270  the   plaintiff  ^demurred,    and  the  Su- 
preme Court  of  the  United  States  held 

that  it  stated  a  good  defence,  and  gave 
judgment  for  the  defendants.  I  need  not 
comment  upon  this  case. 

There  are  other  cases  to  which  I  may 
refer  as  limiting  and  restricting  the  reme- 
dies upon  contracts.  Oiie  of  these  is  the 
statute  of  limitations.  At  one  time  it  re- 
quired,   in   real   actions,    sixty  years,  then 


thirty  years,  then,  in  the  trans- Alleghany 
country,  seven  years,  and  now  fifteen  years 
to  bar  the  action. 

But  it  is  when  we  look  to  the  legislation 
enlarging  and  extending  the  remedies,  that 
we  find  to  what  extent  legislation  may  in- 
terfere with  them,  without  a  violation  of 
the  constitution. 

By  the  common  law,  upon  an  elegit  only 
one-half  of  the  debtor's  land  in  the  State 
could  be  taken ;  and  now,  by  the  act  of  1849, 
all  may  be  taken.  By  the  common  law, 
only  visible  property,  not  including  money, 
could  be  taken  in  execution  under  a  fieri 
facias;  now  by  statute  money  and.  choses 
in  action  ma)"  be  taken.  By  the  common 
law,  the  lien  of  a  fieri  facias  only  operated 
upon  the  visible  property  of  the  debtor  in 
the  county  or  corporation  to  which  it  was 
issued,  and  the  lien  only  continued  until 
the  return  day  of  the  execution.  By  the 
statute  the  lien  continues  without  limit  as 
to  time,  and  extends  to  all  the  real  and 
personal  property  of  the  debtor,  including 
his  choses  in  action,  whether  in  or  out  of 
the  State.  By  the  common  law  neither  an 
elegit  nor  a  fieri  facias  could  reach  real  or 
personal  estate  of  the  debtor  out  of  the 
State.  By  the  statute,  under  the  lien  of 
the  fi.  fa.,  real  and  personal  estate,  includ- 
ing money  and  debts,  out  of  the  State  may 
be  subjected  to  satisfy  the  debt. 

But  not  only  existing  common  law  reme- 
dies have  been  thus  extended,  but  new 
remedies,  unknown  to  the  common  law, 
have  been  provided  by  statute  for  the  ben- 
efit of  creditors.  By  the  common  law  the 
remedy  by  distress  for  rent  existed  in 
271  but  one  species  of  rent ;  *and  very  few 
of  such  rents  have  existed  in  this 
country.  But  by  statute  the  remedy  by 
distress  has  been  extended  to  all  rents,  and 
to  this  has  been  added  the  remedy  by  at- 
tachment against  parties  out  of  the  State, 
or  removing  their  effects  out  of  it.  By  the 
common  law,  there  was  no  mode  by  which 
a  person  living  out  of  the  State  could  be 
sued  here.  By  statute,  his  property  here 
may  be  attached  and  be  proceeded  against 
by  publication,  as  if  he  was  present.  By 
the  common  law,  the  death  of  an  obligor 
in  a  joint  bond  discharged  his  estate.  By 
the  statute,  his  executors  may  be  sued  as 
if  the  bond  was  several.  By  the  common 
law,  the  makers  and  endorsers  of  a  negoti- 
able note  could  only  be  sued  separately. 
By  the  statute,  they  may  all  be  joined  in 
one  action.  By  the  common  law,  in  an 
action  against  several  parties,  the  judgment 
must  be  against  all  or  none.  -  By  the  stat- 
ute, there  may  be  a  judgment  against  some 
and  in  favor  of  others  of  the  defendants. 
Prior  to  1861  there  were  various  statutes  of 
limitations.  For  eight  years  previous  to 
1870  all  statutes  of  limitations  were  sus- 
pended, and  since  that  time  they  are  all 
again  in  operation. 

But  not  only  have  remedies  been  abolished 
and  added  and  extended  by  statute,  but  the 
property  excepted  from  or  subjected  to  the 
payments  of  debts,  has  been  restricted  and 
enlarged  by  statute.     In   addition    to   what 
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has  been  done  by  extending  the  operation 
of  the  elegit  and  fieri  facias,  I  refer  to  the 
following  cases :'  By  the  common  law,  the 
widow  was  not  entitled  to  dower  in  an 
equitable  estate ;  by  the  statute,  she  is  en- 
titled to  it.  Formerly,  judgments  and 
bonds  were  entitled  to  priority  over  simple 
contract  debts  in  the  administration  of  the 
personal  assets  of  a  deceased  debtor ;  now 
by  statute  they  all  share  equally.  By  the 
common  law,  real  estate  in  the  hands  of 
the  heirs  was  not  liable  to  satisfy  the  sim- 
ple contract  debts  of  their  ancestors;  and 
now  by  statute  it  is  liable. 

vAn  examination  of  the  legislation 

272  of  this   and   other  *States   would,  no 
doubt,  furnish  many   other   instances 

of  interference  with  the  remedies  for  en- 
forcing contracts  both  as  to  the  mode  and 
the  subjects  excepted  from  or  embraced  in 
them ;  but  those  I  have  referred  to  will  serve 
to  illustrate  my  views  on  the  question  before 
the  court.  They  abundantly  attest  a  truth 
which  it  is  well  to  keep  in  mind  in  consid- 
ering the  question.  That  truth  is,  that  the 
creditor  class  of  the  community  have 
moulded  the  legislation,  and  even  the  public 
sentiment,  of  the  States,  on  the  subject  of 
contracts.  They  have  applied  their  own 
commercial  code  of  morals  to  the  subject — 
a  code  which  ignores  all  other  relations  and 
obligations  but  that  of  creditor  and  debtor, 
and  of  which  the  true  and  fitting  represen- 
tative is  the  Shylock  of  the  Rialto,  and  its 
proper  coat  of  arms  is  his  knife  and  his 
scales. 

When,  however,  a  statesman  comes  to 
consider  the  subjects  which  concern  the 
well-being  of  a  whole  people,  he  is  compelled 
to  see  that  there'  are  other  relations,  with 
the  obligations  arising  out  of  them,  besides 
that  of  creditor  and  debtor.  This  relation 
with  its  obligations  must  always  be  impor- 
tant, and  of  great  consideration  in  the  mind 
of  every  wise  legislator;  but,  as  I  have 
said,  there  are  others,  which  he  is  bound  to 
take  into  consideration,  and  which  have 
never  been  entirely  ignored  under  all  the 
pressure  which  the  creditor  class  has 
brought  to  bear  upon  the  law-making  power. 
These  relations  are  those  of  husband  and 
wife,  parent  and  child,  and  citizen ;  rela- 
tions springing  from  man's  nature,  sanc- 
tioned by  (^od  himself,  to  which,  with  the 
obligations  arising  out  of  them.  He  has  set 
the  seal  of  His  high  authority.  They  are 
relations  even  more  important  than  that  of 
creditor  and  debtor  to  the  well-being  of  a 
State,  prior  in  time,  and  based  upon  higher 
sanctions. 

I  have  referred  to  the  provisions  which  the 
law,  even  at  the  present  day,  makes 

273  for  the  widow  out  of  the   real  *estate 
of  the  husband,  and,  until  a  late  day, 

for  the  children.  We  have  seen,  too,  that 
the  husband  in  his  lifetime  was  protected 
to  the  extent  of  one-half  his  land  against 
the  operation  of  the  writ  of  elegit,  and  as  to 
his  money  and  choses  in  action  as  against 
a  fieri  facias.  And  it  was  only  by  the 
round  about  way  of  coercion  of  his  person 
bv    a   ca.    sa.    that   he  could  be 'divested  of 


this  property,  and  that  only  when  he  pre- 
ferred to  give  up  his  property  rather  than 
remain  in  prison. 

But  the  principle  of  exempting  absolutely 
some  of  the  property  of  the  debtor  from  the 
grasp  of  his  creditor  has  always  been  rec- 
ognized and  acted  on.  The  wife's  para- 
phernalia has,  from  the  earliest  times, 
been  protected  from  the  creditors  of  her 
husband ;  and  also  whilst  a  debtor's  personal 
property,  and  half  of  his  land,  might  be 
taken  under  an  elegit,  his  beasts  of  the  plow 
were  left  to  him,  obviously  that  he  might 
have  the  means  of  cultivating  the  remain- 
ing half  of  his  land,  and  thus  fulfilling  the 
obligations  of  husband  and  father.  In  ad- 
dition to  these  exemptions,  others  have 
been  created,  by  statute,  saving  to  the  debtor 
such  articles  as  were  most  necessary  for  the 
comfort  and  support  of  his  family.  The 
amount  of  these  exemptions  differs  in  the 
several  States,  amounting  in  some  to  $1,500 
and  $2,000;  and  by  the  bankrupt  law,  in  all 
cases,  property  is  exempted  to  the  amount 
of  $500,  and  also  all  State  exemptions  ex- 
isting and  in  force  in  the  year  1864.  This 
act  of  Congress  thus  recognizing  these  ex- 
emptions, extending  in  some  of  the  States 
to  $2,000,  and  others  to  one  hundred  and 
sixty  acres  of  land,  besides  personal  prop- 
erty,  must  be  held  as  expressing  the  views 
of  the  government  of  the  United  States  as 
to  the  propriety  and  sound  policy  of  such 
exemptions,  and  the  extent  to  which  they 
may  be  carried.  And  as  any  man  may  be- 
come a  voluntary  bankrupt,  it  is  obvious 
that  every  debtor  may  have  the  full  benefit 
of  the  exemptions  provided  by  the  State  in 
which  he  lives. 

In  this  State  we  had  not,  prior  to 
274  the  year  1864,  extended  *these  exemp- 
tions to  more  in  amount  than  about 
$500.  And  when  we  look  to  the  class  of 
debtors  who  then  needed  the  benefit  of  these 
exemptions,  it  will  appear  that  this  amount 
was  nilly  equal,  as  to  them,  to  the  amount 
of  $2,000  as  to  the  great  class  of  debtors  for 
whom  an  exemption  is  now  required.  It  is 
to  be  borne  in  mind,  that  an  exemption 
is  of  no  importance  to  a  debtor  unless  he  is 
insolvent,  or  so  near  it  that  his  property 
will  not  pay  his  debts  and  leave  him  as 
much  as  the  law  exempts.  Now,  the  great 
proportion  of  such  debtors  before  the  war 
were  men  of  small  property.  In  many  cases 
neither  their  debts  nor  their  property 
amounted  to  $500.  In  the  case  of  most  of 
the  other  debtors  a  very  small  percentage 
of  their  debts  would  be  paid  after  reserving 
to  them  the  property  exempted.  And  yet 
no  one  questioned  the  policy  or  the  consti- 
tutionality of  the  exemption. 

Since  the  war,  another  large  class  of  the 
debtors  of  the  State  have  become  insolvent, 
or  nearly  so.  These  are  the  farmers  and 
planters  of  the  State,  who,  though  they 
owed  debts  before  the  war,  had  generally 
ample  means  to  pay  them,  and  yet  have  a 
competence  left.  But  the  war  having  swept 
off  their  slaves  and  nearly  all  their  personal 
property,  leaving  them  little  less  than  their 
lands,    these    lands   are   insufficient  to  pay 
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their  debts;  and  therefore  they  ask  for  some 
relief  from  the  overwhelming  ruin  which 
has  been  brought  upon  them,  not  by  any 
misconduct  or  extravagance  of  their  own, 
but  by  a  calamity  for  which  creditors  and 
debtors  are  alike  responsible.  Of  this  class 
of  debtors  there  are  very  few  whose  property 
will  not  exceed  the  amount  exempted  by  the 
constitution;  and  there  are  few  cases  in 
which  the  property  remaining  will  not 
afford  a  larger  percenta^re  on  its  debts  than 
was  obtained  from  the  property  of  that  class 
of  debtors  for  whom  the  3500  exemption  was 
provided.  Then,  if  it  was  proper  and  con- 
stitutional to  exempt  five  hundred  dol- 

275  lars  out  of   the   small   property  *that 
this  last  class  of  creditors  possessed, 

how  can  it  be  said  that  the  exemption  pro- 
vided for  the  present  debtor  class  b3'  the 
constitution  is  improper  and  unconstitu- 
tional. 

When  the  principle  of  exemption  is  once 
admitted  to  be  proper  and  constitutional, 
the  amount  of  the  exemption  is  a  question 
of  sound  discretion,  and  that  discretion  is 
to  be  exercised  in  view  of  the  condition  of 
the  country  and  the  circumstances  affecting 
the  subject.  And  that,  I  submit,  is  a  ques- 
tion for  the  legislative  department  of  the 
government;  and  it  is  one  upon  which 
courts  cannot  enter.  This  court  has  fre- 
quently and  lately  expressed  itself  on  this 
subject.  On  the  question  whether  the 
keepers  of  billiard  saloons  could  be  subjected 
to  a  lioense  tax,  the  court  said:  ''The  legis- 
lature must,  in  the  nature  of  things,  have 
a  large  discretion  in  determining  the  ques- 
tion as  to  what  business  can  be  reached  by 
the  ad  valorem  system,  within  the  meaning 
of  the  constitution.  The  subject  is  indefi- 
nite in  its  nature,  and  although  the  in- 
stances enumerated  in  the  constitution 
afford  material  aid  in  ascertaining  the 
meaning  of  its  framers  in  the  use  of  the 
general  words  which  follow  the  enumera- 
tions, still  much  room  is  necessarily  left 
for  the  exercise  of  legislative  discretion  in 
the  matter;  and  we  certainly  cannot  say 
that  such  discretion  has  been  so  exercised 
in  this  case  as  to  make  the  laws  in  question 
unconstitutional."  Lewellen  v.  Lockharts, 
21  Gratt.  570.  In  this  case  there  are  no 
instances  given  in  the  constitution  by  which 
a  court  may  be  guided;  but  it  is  a  simple 
question  of  legislative  discretion,  dependent 
upon  circumstances  of  which  the  court  can 
have  no  judicial  knowledge.  And  I  again 
refer  to  the  act  of  Congress  to  show  how 
large  a  discretion  that  body  considered  as 
vested  in  the  legislatures  of  the  States. 

One  other  topic,  and  I  will  conclude.    This 

court   has   often   said,  and  said  in  the  case 

to  which   I    have  referred,   that  * 'certainly 

it  ought  plainly  to   appear  that  a  law 

276  is  ^unconstitutional  to  warrant  the 
court  in  so  declaring. ' '  And  the  con- 
stitution provides  "that  the  assent  of  a 
majority  of  the  judges  elected  to  the  court 
shadl  be  required  in  order  to  declare  any 
law  null  and  void  by  reason  of  its  repug- 
nance to  the  Federal  constitution  or  the 
constitution  of  this   State;"  showing   that 


it  is  only  in  cases  of  clear  violation  of  the 
constitution  that  the  court  can  interpose  to 
annul  a  statute. 

But  all  this  relates  to  the  action  of  the 
court  upon  a  statute  which  is  the  act  of  the 
legislature ;  a  body  acting  under  the  powers 
vested  in  them  by  the  people  by  the  consti- 
tution, and  acting  under  delegated  powers, 
and  which  can  only  exercise  the  powers 
thus  delegated  to  them.  But  in  this  case 
it  is  not  a  question  whether  the  power  has 
been  delegated.  The  question  is,  whether 
the  sovereign  people  of  Virginia — I  say, 
sovereign  people  of  Virginia,  because  this 
court  has  said,  in  a  late  case,  that  we  are  a 
sovereign  State — whether  the  sovereign 
people  of  Virginia,  acting  in  their  sover- 
eign capacity,  establishing  their  supreme 
law,  by  which  their  legislators  and  courts 
and  Officers  are  to  govern  themselves,  have, 
on  this  solemn  occasion,  and  in  this  solemn 
instrument,  violated  the  constitution  of  the 
United  States. 

It  has  been  said  by  one  of  the  judges  of 
this  court,  in  a  late  opinion,  that  the  con- 
stitution of  the  United  States  might  be  vio- 
latedy  b  the  constitution  of  a  State  as  well 
as  by  a  statute.  I  would  respectfully  sug- 
gest, that  this  is  not  a  well  considered 
opinion.  I  can  well  believe,  that  the  Su- 
preme court  of  the  United  States,  with  the 
contempt  felt  by  that  court,  and  by  all 
United  States  authorities,  for  States,  and 
the  people  of  the  States,  may  undertake  to 
pass  upon  the  most  solemn  acts  of  these 
people.  That  court  is  a  branch  of  another 
government,  deriving  its  authority  from 
another  constitution  and  from  another 
source,  and  holds  itself  up,  and  is  set  up  b^' 
others,  when  it  suits  them,  as  the  spe- 
cial guardian  of  the  constitution  of  the 
United  States ;  and  it  may,  therefore, 
277  ^undertake  to  enquire  whether  the 
constitution  of  a  State  is  or  is  not 
violative  of  that  constitution.  But  the 
question  here  is,  whether  a  State  tribunal, 
deriving  its  authority  from  the  State  con- 
stitution, which  sits  here  by  authority  of 
that  constitution,  and  can  only  take  juris- 
diction of  the  case  by  virtue  of  that  au- 
thority, can  constitutionally  undertake  to 
pass  upon  the  solemn  act  of  the  sovereign 
people  of  Virginia. 

The  pretension  is,  that  the  people  acting 
in  their  capacity  of  sovereign,  establishing 
their  organic  law,  by  which  the  frame  of 
their  government  is  fixed,  and  the  powers 
vested  in  each  department  is  defined,  have 
given  to  their  creature  acting  as  their 
agent,  the  power  and  authority  to  annul 
their  act,  and  defeat  their  will.  To  my 
mind,  if  the  pretension  is  just,  popular 
sovereignty  is  a  farce. 

Wallace  and  Sener,  for  the  appellees: 

The  provision  in  the  State  constitution 
of  Virginia,  under  which  we  are  now  liv- 
ing, article  XI,  section  1,  and  the  act  passed 
June  27,  1870,  are  in  direct  conflict  with 
article  8,  section  10,  United  States  consti- 
tution, in  so  far  as  the  provisions  of  said 
constitution  and  law  propose  to  exempt 
property  to  the  extent  of  two   thousand  dol- 
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lars  from  all  liability  to  the  payment  of 
debts  contracted  prior  to  the  adoption  of 
said  Virginia  constitution,  and  so  null  and 
void. 

And,  first,  The  laws  which  exist  at  the 
time  and  place  of  the  making-  of  the  contract 
enter  into  and  form  a  part  of  it,  and  they 
embrace,  we  hold,  alike  those  which  effect 
its  validity,  construction,  discharge,  and 
enforcement.  , 

(a)  At  the  time  of  making  this  contract, 
the  laws  of  Virginia  then  recognized,  with 
slight  exemptions,  the  liability  of  all  pres- 
ent and  after-acquired  property,  real  and 
personal,  of  the  debtor,  for  the  payment  of 
his  debts ;  whereas  this  constitution  and  law 
proposes  to  exempt  two  thousand  dollars' 

worth    of   property   of  every  debtor, 

278  which  *not  only  shifts   and    abridges 
the  remedy  of  the  creditor,  but  totally, 

pro  tanto,  denies  all  remedy,  and  all  right 
of  recovery. 

(b)  The  decisions  touching  the  right  to 
deal  with  the  remedy  have  never  gone  far- 
ther than  to  permit  such  a  modification  of 
the  remedy  as  does  not  impair  the  obliga- 
tion of  the  contract;  i.  e.  you  cannot  so 
abuse  the  remedy  as  to  make  it  work  a 
denial  of  all  rights.  And  the  later  decisions 
hold  the  broad  ground  that  any  interference 
with  the  remedy  to  that  extent  impairs  the 
obligation  of  the  contract.  4  Wall.  U.  S. 
R.  554 ;  8  Id.  575,  and  infra. 

Nor  can  it  be  argued  that  this  homestead 
law  is  constitutional,  because  poor  debtors' 
laws  are  recognized,  for  Chief  Justice  Taney 
limits  such  laws  to  necessary  implements 
of  agriculture,  tools  of  mechanics,  or  articles 
of  necessity  in  household  and  wearing  ap- 
parel. Bronson  v.  Kinzie,  1  How.  U.  S.  R. 
311. 

Nor,  secondly,  can  it  be  held  that  Con- 
gress, in  readjusting  the  relations  of  the 
States  to  the  Union,  after  the  war,  had  any 
right  to  validate  any  special  provision  of 
a  State  constitution  which  was  repugnant 
to  the  Federal  constitution.  White  v.  Texas, 
7  Wall.  U.  S.  R.  720 : 

A  State  can  only  pass  &uch  laws  touching 
the  remedy  as  do  not  clog  with  conditions, 
or  so  change  the  remedy  as  to  make  it  not 
worth  pursuing ;  a  fortiori  the  remedy  cannot 
be  destroyed  without  the  substitution  of  some 
other  substantial  remedy.  And  this  provi- 
sion, we  hold,  destroys  all  remedy,  and  it 
is  well  settled  that  all  laws  existing  at  the 
date  of  the  contract  for  the  enforcement, 
enter  into  and  form  a  part  of  the  obligation 
of  the  contract. 

And  for  these  propositions,  we  rely  upon 
the  following  additional  authorities: 

8  Wheat.    R.   1,  Green  v.    Biddle ;   12   Id. 

213,  Ogden    v.    Saunders;  1    How.  U.  S.  R. 

311,    Bronson   v.    Kinzie;  2   Id.    608,    Mc- 

Cracken  v.  Hay  ward ;  6  Id.  301,  327,  Planters 

Bank  v.  Sharp;  15  Id.  304,  319,  Curran 

279  V.  Arkansas ;  *24  Id.  461,  Howard  v. 
Bugbee ;  2  Wall.  U.  S.  R.  10,  Haw- 
thorne V.  Calef ;  18  Gratt.  244,  Taylor  v. 
Stearns,  &c. ;  4  Wall.  U.  S.  R.  553,  Von 
Hoffman  v.  City  of  Quincy ;  5  Id.  705,  City 
of    Galena   v.    Amy;  7   Id.   181,  Lee  Co.  v. 


Rogers ;  8  Id.  575,  583,  584,  Butz  v.  City  of 
Muscatine ;  9  Id.  477,  The  City  v.  Lamson ; 
10  Id.  511,  Railroad  Co.  v.  McClure;  1  Id. 
175,  206,  Gelpecke  v.  City  of  Dubuque. 

CHRISTIAN,  J.  These  three  cases  were 
heard  together  at  the  late  session  of  this 
court  at  Richmond.  The  arguments  of 
counsel  were  submitted  just  before  the  ad- 
journment of  that  session,  which  left  us  no 
time  for  their  consideration.  They  involve 
the  question  [so  full  of  interest  and  im- 
portance to  the  whole  people  of  this  Com- 
monwealth,] as  to  the  validity  of  that 
provision  of  the  State  constitution  and  the 
act  of  the  General  Assembly,  passed  in 
pursuance  thereof,  which  exempts  from  ex- 
ecution, or  other  legal  process,  a  homestead 
to  each  householder  or  head  of  a  family  to 
the  value  of  two  thousand  dollars. 

This  court,  deeply  impressed  with  the 
magnitude  of  the  subject,  and  the  high  re- 
sponsibility imposed  upon  it  in  the  final 
adjudication  of  the  question,  has  had  the 
subject,  since  its  adjournment  at  Richmond, 
under  careful  and  anxious  consideration. 

It  is  much  to  be  regretted  that  a  subject 
of  such  general  interest  and  importance 
should  not,  at  an  earlier  day,  have  received 
the  final  adjudication  of  the  supreme  tri- 
bunal constituted  by  law,  to  pronounce  the 
supreme  law  of  the  State,  instead  of  being 
left  to  the  decision  of  inferior  courts,  some 
of  which  have  sustained  the  validity  of  the 
'* homestead  exemption,"  while  others  have 
pronounced  against  it,  thus  leaving  the  law 
unsettled,  and  the  people,  both  debtor  and 
creditor,  in  doubt  as  to  their  rights  and 
liabilities. 

Not  long  after  the  constitution  of 
280  the  present  court,  *the  announcement 
was  made  from  the  bench,  by  the 
president,  that  the  court  would  take  up  out 
of  its  turn  for  hearing  any  cate  involving 
this  question.  No  such  case,  however,  was 
ready  to  be  heard  [until  near  the  close  of 
the  last  session  at  Richmond,]  and  we  now 
proceed,  at  the  earliest  moment  consistent 
with  a  due  consideration  of  the  important 
questions  involved,  to  pronounce  our  unan- 
imous judgment  upon  the  cases  submitted 
to  us. 

No  question  of  greater  delicacy  can  ever 
be  presented  to  a  judicial  tribunal,  and  es- 
pecially to  one  of  the  last  resort,  and  from 
which  there  is  no  appeal,  than  a  question 
involving  the  validity  of  an  act  of  the  leg- 
islature, particularly  where  the  act  is  in 
furtherance  of  a  provision  of  the  organic 
law  of  the  State,  incorporated  in  the  solemn 
form  of  a  constitution.  Such  a  law,  in 
pursuance  of  such  a  provision,  organic  in 
terms,  and  purporting  to  speak  in  solemn 
form,  the  sovereign  will  of  the  people,  must 
be  always  sustained  and  upheld,  unless  it 
is  plain  that  it  abrogates  and  annuls  that 
**supreme  law  of  the  land,"  the  constitu- 
tion of  the  United  States. 

And  while  it  is  the  duty  of  the  judicial 
department  generally  to  give  effect  to  the 
acts  of  its  co-equal  and  co-ordinate  depart- 
ment, the  legislative,  and  always  in  a 
doubtful  case  to  solve  the  doubt  in  favor  of 
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the  validity  of  the  law;  on  the  other  hand, 
it  is  one  of  its  highest  duties  and  most 
solemn  prerogatives  to  declare  what  the  law 
is.  And  where  the  legislative  will,  or  the 
popular  will  declared  in  the  solemn  form  of 
a  constitution,  is  in  contravention  of  the 
supreme  law  of  the  land,  the  judicial  de- 
partment must  uphold  that  law,  and  un- 
flinchingly guard  it  as  inviolable.  This 
principle  and  this  dutjjr  grow  out  of  no 
superiority,  which  the  judicial  department 
of  the  government  claims  over  the  legisla- 
tive, but  is  inherent  in  the  very  nature  and 
form  of  our  system  of  government.  In  ex- 
ercising this  high  authority,  the  courts 
claim  no  supremacy   over  the  legisla- 

281  turc.     They  *are  only  the  administra- 
tors of  the  paramount  law  expressing 

the  public  will.  If  an  act  of  the  legislature 
is  held  void,  it  is  not  because  the  courts 
have  any  control  over  legislative  power,  but 
because  the  act  is  forbidden  by  the  consti- 
tution, and  because  the  will  of  the  people 
therein  declared  is  paramount  to  that  of 
their  representatives  expressed  in  any  law. 
The  power,  however,  is  a  delicate  one,  and 
is  always  exercised  with  reluctance  and 
hesitation.  But  it  is  a  duty  which  the 
courts  in  a  proper  case  are  not  at  liberty  to 
decline,  but  must  firmly  and  conscientiously 
perform. 

The  provisions  of  the  constitution,  and 
the  act  of  the  lep'islature  made  in  pursuance 
thereof,  and  validity  of  which  is  called  in 
question  in  the  cases  before  us,  is  in  these 
words : 

Article  XI,  section  1.  ** Every  householder 
or  head  of  a  family  shall  be  entitled,  in 
addition  to  the  articles  now  exempt  from 
levy  or  distress  for  rent,  to  hold  exempt 
from  levy,  seizure,  gamisheeing,  or  sale 
under  any  execution,  order  or  other  process 
issuing  on  any  demand  for  any  debt  here- 
tofore or  hereafter  contracted,  his  real  or 
personal  property,  or  either,  including 
money  or  debts  due  him,  whether  heretofore 
or  hereafter  acquired  or  contracted,  to  the 
value  of  not  exceeding  two  thousand  dol- 
lars, to  be  selected  by  him,"  &c. 

The  single  question  which  we  have  to  de- 
termine is  whether  this  provision  of  the 
State  constitution,  and  of  the  act  of  1870, 
which  is  but  a  copy  of  this  article,  is  in 
violation  of  the  provision  of  the  constitution 
of  the  United  States,  which  declares  that 
''no  State  shall  pass  any  law  impairing  the 
obligation  of  a  contract. '  * 

We  may  observe,  before  proceeding  to 
discuss  the  main  question,  that  this  pro- 
hibition of  the  Federal  constitution  is  upon 
the  State,  without  regard  to  the  form  its 
laws  may  take,  or  the  agencies  which  enact 
them.  It  is  certain  that  the  obligation  of 
a  contract  can  no  more  be  impaired  by  the 
constitution  of  a  State  than  by  an  act 

282  *of  its  legislature.     It   has   been  well 
settlc^d   by    the    adjudications   of  the 

Supreme  court  of  the  United  States,  that  a 
State  can  no  more  impair  the  obligation  of 
a  contract  by  adopting  a  constitution  than 
by  passing  a  law.  In  the  eye  of  the  consti- 
tutional inhibitions  they   are   substantially 


the  same  thing.  Dodge  v.  Woolsey,  18 
How.  U.  S.  R.  334 ;  White  V.  Hart  et  al., 
(not  yet  reported).     December  term,  1870. 

The  validity  of  the  law  in  question  is 
attempted  to  be  maintained  upon  three 
grounds : 

1st.  That  when  the  constitution  contain- 
ing the  homestead  provision  was  adopted, 
Virginia  was  not  a  State  of  the  Union ; 
that  she  had  sundered  her  connection  as 
such,  and  was  a  conquered  territory  wholly 
at  the  mercy  of  the  conqueror;  and  that 
hence  the  inhibition  of  the  States,  by  the 
constitution  of  the  United  States,  to  pass 
any  law  impairing  the  obligation  of  con- 
tracts, had  no  application  to  Virginia; 
that  the  constitution,  having  no  validity 
until  approved  by  Congress,  was  the  act  of 
Congress,  and  not  of  the  State ;  and  though 
a  State  cannot  pass  any  law  impairing  the 
obligation  of  contracts.  Congress  may ;  and 
that  for  this  reason  also  the  inhibition  in 
the  constitution  of  the  United  States  has 
no  operation. 

2d.  That  the  law  in  question  aifects  only 
the  remedy,  and  does  not  impair  the  obli- 
gation of  contracts ;  that  all  exemption  laws 
must  be  considered  as  aifecting  the  remedy 
only,  and  that  the  legislature  has  the  right 
to  modify  the  remedy  as  it  may  deem  proper. 

3d.  That  the  power  of  the  legislature  to 
exempt  certain  articles  of  necessity  has 
never  been  questioned,  and  that  the  amount 
of  exemption  is  a  matter  of  discretion  with 
the  legislative  department  of  the  govern- 
ment, with  which  the  judicial  department 
cannot  interfere. 

It  is  upon  these  three  propositions  that 
the  argument  in  favor  of  the  validity  of 
the  ^'homestead  exemption*'  is  based;  and, 
if  either  one  is  sound,  the  law  must  be  sus- 
tained as  valid  and  constitutional. 
283  *As  to  the  first   proposition,  to  wit, 

that  the  inhibition  of  the  constitution 
of  the  United  States  applies  to  States  in 
the  Union,  and  that  Virginia  was  not  at 
the  time  of  the  adoption  of  her  present 
constitution  a  State  in  the  Union,  it  is 
sufficient  to  remark  that  very  recently  that 
question  has  been  definitely  adjusted  by 
the  Supreme  court  of  the  United  States, 
and  the  status  of  the  seceding  States  with 
reference  to  the  Federal  Union  is  no  longer 
an  open  question. 

The  case  of  White  v.  Hart,  decided  at  the 
last  term  of  that  court,  was  a  writ  of  error 
to  the  Supreme  court  of  the  State  of  Georgia. 
The  constitution  of  that  State  contained  a 
provision  **that  no  court  or  officer  shall 
have,  nor  shall  the  General  Assembly  give, 
jurisdiction,  to  try  or  give  judgment  on,  or 
enforce  any  debt,  the  consideration  of  which 
was  a  slave,  or  the  hire  thereof;'*  and  the 
question  was,  whether  this  provision  of  the 
constitution  of  Georgia  was  in  conflict  with 
that  of  the  constitution  of  the  United  States, 
which  declares  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  a  contract. 
The  Supreme  court  of  Georgia  decided  in 
favor  of  the  validity  of  the  constitutional 
provision  of  that  State.  That  judgment 
was  reversed  by  the   Supreme   court   of  the 


111 


22  GRATT. 


Virginia  Rbports,  Annotated. 


284,  286,  286 


United  States.  It  was  sought  to  be  main- 
tained mainly  upon  the  ground  that  when 
the  constitution  of  1868  was  adopted  Georgia 
was  not  a  State  in  the  Union,  and  that  the 
inhibition  of  the  constitution  of  the  United 
States  had  no  application  to  her. 

This  question,  which  had  been  inciden- 
tally discussed  in  other  cases  before  that 
court,  was  thus  directly  brought  up  and 
pronounced  upon  by  that  tribunal.  Mr. 
Justice  Swayne,  delivering  the  opinion  of 
the  court,  says:  **At  no  time  were  the  re- 
bellious States  out  of  the  pale  of  the  Union. 
Their  rights  under  the  constitution  were 
suspended,  but  not  destroyed.  Their  con- 
stitutional duties  and  obligations  were  un- 
affected and  remain  the  same.**  *  * 
*  'Georgia,  after  her  rebellion,  and  be- 

284  fore  her  *representation  was  restored, 
had  no  more  power  to  grant  a  title  of 

nobility,  to  pass  a  bill  of  attainder,  an  ex 
post  facto  law,  or  law  impairing  the  obliga- 
tion of  contracts,  or  to  do  anything  else 
prohibited  to  her  by  the  constitution  of  the 
United  States,  than  she  had  before  her  re- 
bellion began,  or  after  her  restoration  to 
her  normal  position  in  the  Union.** 

This  decision  upon  a  constitutional  ques- 
tion, made  by  the  highest  tribunal  in  the 
land,  specially  constituted  and  clothed  with 
the  authority  to  adjudicate  questions  of  this 
character,  is  binding  upon  this  court ;  and 
while  we  do  not  adopt  its  language  or  its 
reasoning  in  all  respects,  its  conclusions 
must  be  adopted  as  settling  the  status  of 
the  seceding  States.  But  if  the  question 
was  not  res  adjudicata — if  it  were  still  an 
open  question  whether  the  seceding  States 
by  the  act  of  secession  actually  sundered 
their  connection  with  the  Federal  Union — 
the  result,  in  my  view,  would  be  precisely 
the  same.  If  they  are  to  be  regarded  as 
**out  of- the  Union'*  from  the  date  of  the 
adoption  o^  their  respective  ordinances  of 
secession  until  their  representation  in 
Congress  was  restored,  yet  the  moment  they 
were  readmitted  and  restored  to  their  nor- 
mal position  in  the  Union,  the  constitution 
of  the  United  States  at  once  operated  upon 
them  as  the  "supreme  law  of  the  land," 
and  they  became  at  once  bound  by  the  force 
of  its  prohibitions,  as  well  as  entitled  to 
the  benefits  of  its  protection.  And  if  there 
was  anything  in  their  constitution  and 
laws  in  conflict  with  the  constitution  of  the 
United  States,  thenceforward  the  latter 
would  prevail  as  controlling   and  supreme. 

But  it  is  further  insisted  by  the  counsel 
for  the  appellants,  that  the  present  consti- 
tution of  Virginia,  having  no  validity  under 
the  reconstruction  laws,  until  approved  by 
Congress,  must  be  regarded  as  a  law  of 
Congress ;  and  that  therefore  the  inhibition 
of  the  constitution  of  the  United  States 
which  is  upon  the  States,  and  not  upon 
Congress,  has  no  application. 

285  *In  answer  to   this    view    (which   I 
would  not  deem  it  necessary  to  notice, 

except  out  of  respect  to  the  counsel  who  so 
earnestly  pressed  it  in  argument),  it  is 
sufficient  to  remark,  first,  that  in  no  sense 
can  the  constitution   of   this    State  b^  re- 


garded as  a  law  of  Congress.  It  is  true 
that,  under  the  act  of  March  1867,  'the  ap- 
proval of  the  constitution  by  Congress  was 
required  before  the  State  should  be  entitled 
to  representation.  The  effect  of  withhold- 
ing its  approval  would  have  been  to  con- 
tinue the  military  government  to  which  the 
State  was  then  subjected.  But  when  the 
constitution  was  approved,  and  senators 
and  representatives  elected  under  it  ad- 
mitted, it  then  became  the  organic  law  of 
this  State,  binding  upon  all  the  citizens  of 
the  State  and  all  departments  of  the  State 
government  organized  under  it,  except  so 
far  as  any  of  its  provisions  may  be  in  con- 
flict with  the  constitution  of  the  United 
States.  If  it  is  to  be  considered  a  mere 
creature  and  law  of  Congress,  then  Con- 
gress may  repeal  it  and  declare  it  void.  It 
can  no  more  do  this  than  it  can  declare  the 
constitution  of  New  York  a  nullity.  It  is 
as  much  the  constitution  of  Virginia,  and 
beyond  the  power  or  control  of  Congress, 
as  the  constitution  of  any  of  the  northern 
States  of  the  Union.  The  approval  of  the 
constitution  by  Congress  was  a  condition 
precedent  to  the  withdrawal  of  the  military 
authority  of  the  United  States,  and  re-es- 
tablishment of  the  civil  authority  of  the 
State.  That  having  been  accomplished, 
the  power  and  authority  of  Congress  (if  it 
ever  legitimately  had  any)  is  at  an  end. 

But  suppose  the  constitution  of  Virginia 
could,  in  any  view,  be  considered  an  act  of 
Congress,  then  I  deny  that  Congress  can 
violate  the  constitution  of  the  United  States 
any  more  than  a  State.  That  constitution 
is  the  "supreme  law  of  the  land,'*  para- 
mount in  its  obligation  and  binding  force 
upon  all  departments  of  government,  State 
and  Federal;  upon  the  National  legislature 
as  well  as  the  State  legislatures ;  upon 
286  the  judicial  and  executive,  *as  well  as 
upon  the  legislative  departments  of 
both  Federal  and  State  governments ;  upon 
the  whole  people,  governing  and  restraining 
their  acts  and  conduct,  whether  exercised 
by  their  representatives  in  the  National 
Congress  or  by  their  representatives  in 
State  conventions  and  State  legislatures. 
It  is  to  each  and  all  the  supreme  law  of  the 
land. 

It  would  be  a  monstrous  fallacy  to  hold, 
either  that  Congress  can  authorize  a  State 
to  do  that  which  the  constitution  of  the 
United  States  prohibits  a  State  from  doing, 
or  that  Congress  may  itself  supersede  the 
National  constitution. 

The  prohibition  of  the  constitution  upon 
the  States  was  necessary  because  the  States 
could  do  anything  not  prohibited  by  the 
constitution.  The  prohibition  upon  Con- 
gress was  not  necessary,  because  Congress 
could  do  nothing  except  under  powers 
granted  by  the  constitution.  But  I  will  not 
pursue  the  discussion  further,  because  the 
point  that  Congress  no  more  than  a  State 
can  supersede  the  National  constitution  has 
been  very  recently  expressly  decided  by  the 
Supreme  court  of  the  United  States.  Sec 
White  V.  Hart,  to  be  reported  in  13  Wal- 
lace, decided  at  the  last  term. 
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I  am  therefore  of  the  opinion  that  the 
validity  of  the  ** homestead  exemption" 
cannot  be  maintained  upon  the  first  g-round 
insisted  upon  by  the  appellant's  counsel. 

I  am  now  to  consider  the  second  proposi- 
tion upon  which  it  is  soug'ht  to  be  main- 
tained, to  wit,  that  **the  law  in  question 
affects  the  remedy  only,  and  does  not  there- 
fore impair  the  obligation  of  contracts," 
and  consequently  is  not  within  the  inhibi- 
tion of  the  constitution  of  the  United  States. 
It  here  becomes  necessary  to  ascertain  with 
precision  the  meaning  of  the  constitutional 
prohibition  and  the  object  of  its  insertion. 
Its  object  plainly  was  to  secure  ag'ainst  leg- 
islative invasion  the  sanctity  of  contracts, 
and  to  preserve  their  uniform  inviolability 

in  all  the  States.  Of  such  importance 
2p7      is  this  ^principle   regarded,    that  the 

large  majority  of  the  States  have  in- 
corporated it  either  in  their  bill  of  rights 
or  constitution  in  the  same  language  used 
in  the  constitution  of  the  United  States. 

It  was  said  by  this  court  in  Taylor  v. 
Steams,  18  Gratt.  244,  after  an  instructive 
review  of  the  circumstances  under  which 
this  restriction  was  adopted,  ''the  contem- 
poraneous history  of  the  legislation  out  of 
which  this  restriction  grew,  and  the  dec- 
larations of  the  framers  of  the  constitu- 
tion, conclusively  prove  that  this  clause 
was  designed  to  interdict  to  the  States  all 
legislative  interference  with  contracts,  such 
as  had  so  disastrously  relaxed  the  morals, 
interrupted  the  commerce,  and  disturbed 
the  harmony  of  the  States.  For  obvious 
reasons,  no  attempt  was  made  to  enumerate 
cases  within  this  prohibition ;  but  its  terms 
were  so  comprehensive  as  clearly  to  em- 
brace the  antecedent  mischiefs  to  which  it 
-was  directed,  as  well  as  to  provide  against 
future  evils  of  the  same  kind. '  *  The  terms 
used  in  the  constitution,  *^no  State  shall 
pass  any  law  impairing  the  obligation  of  a 
contract,"  are  terms,  in  the  language  of 
Chief  Justice  Marshall,  for  which  **it  would 
seem  difficult  to  substitute  words  which  are 
more  intelligible  or  less  liable  to  miscon- 
struction." Sturges  V.  Crowningshield,  4 
Wheat.  R.  122. 

But  plain  and  comprehensive  as  are  the 
terms  used  in  the  constitution,  they  have 
been  the  subject  of  settled  judicial  interpre- 
tation by  the  Supreme  court  of  the  United 
States,  as  well  as  the  Supreme  courts  of 
many  of  the  States  of  the  Union,  and  we 
are  not  left  to  etymological  discussion  to 
arrive  at  their  true  meaning  and  legal  im- 
port. These  are  indubitably  and  irreversi- 
bly fixed  by  a  weight  of  authority  which 
-cannot  now  be  shaken. 

The  decisions  of  the  Supreme  court  of  the 
United  States  in  a  long  series  of  years, 
from  B*letcher  v.  Peck,  6  Cranch,  decided 
In  1810,  down  to  White  v.  Hart,  to  be  re- 
ported in  13  Wallace,  decided  in  De- 
288  cember  1871,  *have  given  a  uniform 
and  unvarying  construction  to  this 
clause  of  the  Federal  constitution. 

From  these  decisions  may  be  extracted 
the    following    propositions   as  to  the  true 


interpretation  and  legal   import  of  the  con- 
stitutional provision  referred  to: 

(1.)  The  obligation  of  a  contract  is  the 
law  which  binds  the  parties  to  perform  their 
agreement. 

(2.)  Nothing  can  be  more  material  to  the 
obligation  than  the  means  of  its  enforce- 
ment. The  ideas  of  validity  and  remedy 
are  inseparable,  and  both  are  parts  of  the 
obligation,  which  are  guaranteed  by  the 
constitution  against  invasion. 

(3.)  The  laws  which  subsist  at  the  time 
and  place  of  making  a  contract,  and  where 
it  is  to  be  performed,  enter  into  and  form 
a  part  of  it,  as  if  they  were  expressly  re- 
ferred to  and  incorporated  into  its  terms. 

(4.)  It  is  competent  for  the  States  to 
change  the  form  of  the  remedy,  or  to  mod- 
ify it  otherwise  as  they  may  see  fit,  provided 
that  no  substantial  right  secured  by  the 
contract  is  thereby  impaired.  But  any 
law,  which  in  its  operation  amounts  to  a 
denial  or  obstruction  of  the  rights  accruing 
by  a  contract,  though  professing  to  act 
only  on  the  remedy,  is  directly'  obnoxious 
to  the  prohibition  of  the  constitution. 

Fletcher  v.  Peck,  6  Cranch  R.  87 ;  Green 
V.  Biddle,  8  Wheat.  R.  1;  McCracken  v. 
Haywood,  2  How.  U.  S.  R.  608 ;  Sturges  v. 
Crowningshield,  4  Wheat.  R.  122;  Ogden 
V.  Saunders.  12  Wheat.  R.  213 ;  Von  Hoffman 
V.  City  of  Quincy,  4  Wall.  U.  S.  R.  553 ; 
Hawthorne  v.  Calef,  2  Id.  10;  White  v. 
Hart,  to  be  reported  in  13  Wallace. 

These  decisions  have  been  uniformly  fol- 
lowed by  this  court,  and  recently  re-affirmed 
in  the  cases  of  Taylor  v.  Stearns,  18  Gratt. 
244,  and  the  Bank  of  the  Old  Dominion  v. 
McVeigh,  20  Gratt.  457. 

Applying  these  principles  which  must 
be  regarded  as  now  well  settled  (notwith- 
standing some  contrary  decisions  of  State 
courts,  which  I  shall  notice  presently), 
289  let  *us  enquire  what  were  the  mutual 
rights  and  obligations  of  debtor  and 
creditor  as  to  contracts  made  before  the 
homestead  law." 

The  obligation  of  the  debtor  was  to  pay 
his  debt.  The  right  of  the  creditor  was  to 
enforce  its  pa3'ment.  Under  the  laws  ex- 
isting at  the  time,  which  entered  into  and 
were  a  part  of  the  contract,  the  creditor 
had  a  right  to  subject,  by  execution  or  other 
legal  process,  the  whole  property  of  the 
debtor,  (except  certain  articles  of  personal 
property  already  exempted  by  existing 
laws. )  Nay  more,  the  debtor  was  prohibited 
from  withdrawing  his  property  from  that 
liability,  and  appropriating  it,  either  openly 
or  upon  secret  trust,  to  his  own  use,  or  the 
use  of  his  family.  Every  attempt  to  do 
that  was,  by  law,  declared  fraudulent  and 
void.  But  this  '* homestead  law,"  to  the 
extent  of  two  thousand  dollars,  takes  away 
the  right  which  the  creditor  had  at  the  time 
that  the  contract  was  entered  into  to  eil- 
force  the  payment  of  his  debt,  and  allows 
the  debtor  to  make  a  conveyance  of  the 
property,  to  that  extent,  for  the  use  of- 
himself  and  family,  which,  before  the  law 
was  passed,  would  have  been  pronounced 
by    the    courts   fraudulent   and  void.     How 
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can  it  be  said  that  such  a  law  does  not  im- 
pair the  obligation  of  the  contract?  **One 
of  the  tests  that  the  contract  has  been  im- 
paired (says  Mr.  Justice  Woodbury,  in 
Planter's  Bank  v.  Sharp,  6  How.  U.  S.  R. 
327),  is  that  its  value  has,  by  legislation, 
been  diminished.  It  is  not  by  the  consti- 
tution to  be  impaired  at  all. "  In  nine  cases 
out  of  ten,  under  this  law,  the  obligation 
of  the  contract  has  not  only  been  impaired, 
but  utterly  destroyed ;  its  value  has  not  only 
been  diminished,  but  its  enforcement  is 
made  impossible.  In  the  large  majority  of 
cases  the  remedy  is  not  only  obstructed,  but 
wholly  denied.  I  am  aware  that  some  of 
the  decisions  of  the  State  courts  have  gone 
to  the  extent  of  maintaining  the  validity 
of  exemption  laws  even  at  so  antecedent 
debts,  but  I  have  seen  no  opinion 
290  which  can  be  regarded  as  ^prevailing 
authority  against  the  unbroken  cur- 
rent of  decisions  of  the  Supreme  court  of 
the  United  States,  from  1810  down  to  1871, 
and  which  have  been  uniformly  acted  upon 
and  followed  in  this  country. 

The  difference  of  judicial  opinion  and  in- 
terpretation (if  there  can  be  said  to  be  any 
difference  worthy  of  an  attempt  to  reconcile, 
the  great  weight  of  authority,  even  in  the 
State  courts,  being  one  way),  grows  out  of 
a  confused  and  untenable  distinction  be- 
tweea  laws  which  operate  on  the  rights, 
under  a  contract,  and  those  which  operate 
on  the  remedies  by  which  they  are  to  be 
enforced.  Those  distinctions  have  grown 
up  from  the  dicta  of  judges  wrested  from 
the  connection  in  which  they  were  used, 
and  upon  which  ingenious  theories  have 
been  built  up,  to  sustain  popular  legislation. 
Every  opinion  which  I  have  seen  sustain- 
ing the  validity  of  the  **homestead  exemp- 
tion," as  applicable  to  antecedent  contracts 
(except  those  cases  like  the  Georgia  case, 
lately  overrruled  by  the  Supreme  Court  of 
the  United  States,  which  puts  the  decision 
upon  the  ground  that  Georgia  was  not  a 
State  in  the  Union,  and  therefore  not  gov* 
erned  by  the  constitutional),  is  based  upon  a 
dictum  of  Chief  Justice  Taney,  in  Bronson  v. 
Kinzie.  And  yet  Bronson  v.  Kinzie  is  one 
of  the  very  strongest  cases  in  favor  of  the 
now  acknowledged  doctrine  of  the  Supreme 
court,  that  the  laws  in  force  at  the  time  of 
the  contract,  and  the  place  of  its  perform- 
ance, enter  into  and  form  a  part  of  it,  as 
if  they  were  expressly  referred  to  and  in- 
corporated into  its  very  terms;  and  that 
any  subsequent  law  which  in  its  operation 
amounts  to  an  obstruction  or  denial  of  thoi^ 
rights  accruing  by  a  contract,  though  pro- 
fessing to  act  only  on  the  remedy,  is  clearly 
obnoxious  to  the  prohibition  of  the  consti- 
tution. 

I  say,  most  if  not  all  the  cases  which  at- 
tempt to  sustain  these  homestead  laws  in 
other  States,  are  based  upon  an  obiter  dic- 
tum of  Chief  Justice  Taney,  in  Bronson  v. 
Kinzie,  (for  the  question  of  the  abso- 
291  lute  exemption  of  *property  did  not 
arise  in  the  case,)  and  that  dictum 
even  does  not  justify  the  decisions,  for  it 
is    wrested   from   its    connection,    and   the  | 


sense  is  obscured  by  giving  only  a  garbled 
extract  from  his  opinion. 

The  chief  justice  is  speaking  of  the  right 
of  a  State  to  modify  remedies  and  regulate 
modes  of  proceedings  in  its  courts.  He  uses 
the  following  language: 

**For,  undoubtedly,  a  State  may  regulate 
at  pleasure,  modes  of  proceedings  in  its 
courts,  in  relation  to  past  contracts  as  well 
as  future.  It  may,  for  example,  shorten 
the  period  of  time  within  which  claims 
should  be  barred  by  the  statute  of  limita- 
tions. It  may,  if  it  think  proper,  direct 
that  necessary  implements  of  agriculture, 
or  the  tools  of  a  mechanic,  or  articles  of 
necessity  in  household  furniture,  like  wear- 
ing apparel,  shall  not  be  liable  to  execution 
on  judgments.  Regulations  of  this  de- 
scription have  always  been  considered  in 
every  civilized  community  as  properly  be- 
longing to  the  remedy  to  be  exercised  or 
not  by  every  sovereignty  according  to  its 
own  rules  of  jpolicy  and  humanity.  It  must 
reside  in  every  State  to  enable  it  to  secure 
its  citizens  from  unjust  and  harrassing^ 
litigation,  and  to  protect  them  in  those 
pursuits  which  are  necessary  to  the  exist- 
ence and  well  being  of  every  community. 
And  although  a  new  remedy  may^  be  de- 
vised, less  convenient  than  the  old  one,  and 
may  in  some  degree  render  the  recovery  of 
debts  more  tardy  and  difficult,  yet  it  will 
not  follow  that  the  law  is  unconstitutional.^' 

Those  who  ground  themselves  upon  this 
language  of  the  chief  justice  stop  here ;  and 
if  he  had  stopped  here,  without  qualification 
of  these  remarks,  there  might  have  been 
some  foundation  for  the  position  taken  in 
the  cases  referred  to.  But  the  chief  justice 
adds  this  significant  language:  ** Whatever 
belongs  merely  to  the  remedy,  may  be  al- 
tered according  to  the  will  of  the  State, 
provided  the  alteration  does  not  impair  the 
obligation  of  the  contract.  But  if  that 
effect  is  produced,  it  is  immaterial 
292  *whether  it  is  done  by  acting  on  the 
remedy  or  directly  on  the  contract  it- 
self. In  either  case  it  is  prohibited  by  the 
constitution. 

After  quoting  and  approving  the  decision 
of  the  Supreme  court  in  Green  v.  Biddle, 
a  strong  case  in  support  of  the  doctrine, 
that  the  impairment  of  a  contract,  whether 
the  law  operates  on  the  remedy  or  directly 
on  the  contract,  is  forbidden  by  the  consti- 
tution, he  proceeds  to  say,  **No  one,  we 
presume,  would  say  that  there  is  any  sub- 
stantial difference  between  a  retrospective 
law  declaring  a  particular  contract  or  class 
of  contracts  to  be  abrogated  and  void,  and 
one  which  took  away  all  remedy  to  enforce 
them,  or  encumbered  it  with  conditions  that 
rendered  it  useless  or  impracticable  to  pur- 
sue it." 

After  quoting  a  paragraph  from  Mr. 
Blackstone)s  Commentaries  on  the  laws  of 
England,  he  proceeds:  *'We  have  quoted 
the  entire  paragraph  because  it  shows  and 
illustrates  by  a  familiar  exaniple  the  con- 
nection of  the  remedy  with  the  right.  It  is 
the  part  of  the  municipal  law  which  pro- 
tects the  right  and  the  obligation  by  which 
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it  enforces  and  maintains  it.  It  is  this 
pxx>tection  which  the  clause  in  the  constitu- 
tion now  in  question  is  mainly  intended  to 
secure.  And  it  would  be  unjust  to  the 
memory  of  the  disting'uished  men  who 
framed  it,  to  suppose  it  was  designed  to 
protect  a  mere  barren  and  abstract  right 
without  any  practical  operation  upon  the 
business  of  life.  It  was,  undoubtedly, 
adopted  as  a  part  of  the  constitution  for  a 
great  and  useful  purpose.  It  was  to  main- 
tain the  integrity  of  contracts  and  to  secure 
their  faithful  execution  throughout  this 
Union,  by  placing  them  under  the  protection 
of  the  constitution  of  the  United  States. 
And  it  would  ill  become  this  court,  under 
any  circumstances,  to  depart  from  the  plain 
meaning  of  the  words  used,  and  to  sanction 
a  distinction  between  the  right  and  the 
remedy  which  would  render  this  provision 
illusive  and  nugatory ;  mere  words  of  form 
affording  no  protection  and  producing  no 
practical  results." 

293  *Such  is  the  language  of  Chief  Jus- 
tice Taney,  in  Bronson  v.  Kinsie,  the 

case  mainly  relied  on  by  those  who  main- 
tain the  position  that  the  legislature  may, 
in  its  discretion,  exempt  property  of  the 
debtor  to  the  amount  of  thousands,  and  that 
such  exemption  is  lawful  and  valid  even 
against  antecedent  debts.  It  seems  to  me 
to  be  a  strange  misconception  of  the  mean- 
ing, and  a  perversion  of  the  sound  doctrines 
of  this  opinion,  to  rely  upon  it  as  authority 
to  sustain  homestead  exemptions  to  the 
value  of  thousands  of  dollars. 

But  even  this  dictum '  of  Chief  Justice 
Taney  has  been  virtually  overturned  by  the 
decision  in  McCracken  v.  Hayward,  2  How. 
U.  S.  R.  608,  and  Planters'  Bank  v.  Sharp, 
6  Id.  327.  The  first  named  was  a  case  where 
the  law  was  applicable  to  the  remedy  only. 
The  case  arose  upon  a  statute  touching  sales 
upon  executions.  The  law  provided  that 
where  executions  should  be  levied  upon  any 
property,  real  or  personal,  it  should  be  the 
duty  of  the  officer  to  summon  three  house- 
holders, who,  after  being  sworn,  should 
fairly  and  impartially  value  the  property ; 
and  when  offered  for  sale  it  should  not  be 
sold  unless  two-thirds  of  the  amount  of  such 
valuation  should  be  bid  therefor.  This 
law  was  held  by  the  Supreme  court  of  the 
United  States  to  be  unconstitutional  and 
void.  If  a  law  which  only  prohibits  a 
creditor  from  taking  the  property  at  less 
than  two- thirds  of  its  sworn  value,  cannot 
be  supported,  it  needs  no  argument  to  prove 
that  a  law  cannot  be  upheld  which  wholly 
withdraws  the  property  from  the  reach  of 
the  creditor. 

This  dictum  has  also  been  overruled  by 
the  last  named  case,  in  which  Mr.  Justice 
Woodbury  says:  **One  of  the  true  tests  that 
a  contract  has  been  impaired  is,  that  its 
value  has  been  diminished.  It  is  not  by 
the  constitution  to  be  impaired  at  all." 

And  yet  this  mere  dictum  (already  over- 
ruled) of  the  Chief  Justice,  which  favors 
the  opinion  that  '^necessary  implements,  or 
the  tools  of  a  mechanic,  or  articles  of 

294  'necessity  in  household  furniture,  like 


wearing  apparel,  may  be  exempted  from 
sale  on  execution,"  is  seized  upon  as 
the  foundation  of  a  false  judicial  interpre- 
tation, which,  in  some  of  the  southern 
States,  has  upheld  as  valid,  exemption  laws, 
which,  in  the  great  majority  of  cases,  ex- 
empts the  whole  property  of  the  debtor. 

They  rest  upon  the  fallacy  of  assuming 
that  the  legislature  has  the  power  to  make 
exemptions  of  what  is  ** necessary"  to  the 
debtor  or  his  family.  The  implements  of 
agriculture  are  no  more  a  necessity  to  the 
farmer  than  a  farm  upon  which  to  use 
them;  and  * 'household  furniture"  is  no 
more  essential  to  the  head  of  a  family  than 
a  house  to  live  in.  The  mechanic  must 
have  a  workshop  as  well  as  the  tools  of  his 
trade,  and  to  all  classes  money  or  property 
with  which  to  purchase  food  and  raiment  is 
as  needful  as  anything  else.  It  is  upon 
reasoning  like  this,  based  upon  a  false 
premise  and  a  solitary  dictum,  which  has 
been  wrested  from  its  connection  with  lan- 
guage which  qualifies  its  meaning,  that 
some  of  the  courts  referred  to,  in  their 
efforts  to  uphold  a  popular  law,  have  held 
to  be  valid  and  constitutional,  laws  which 
exempt  and  withdraw  from  the  reach  of  the 
creditor  property  to  the  value  of  thousands 
of  dollars,  and  hundreds  of  acres  of  land, 
whether  worth  one  dollar  or  one  thousand 
dollars  per  acre;  indeed,  exempting  the 
whole  property  which  the  debtor  had  in  his 
possession  at  the  time  the  contract  was 
made,  and  upon  the  faith  of  which  the  debt 
was  contracted.  Such  is  the  absurd  result 
to  which  this  doctrine  has  been  carried. 

And  indeed  this  is  the  logical  result  of 
conceding  the  power  of  the  legislature  to 
exempt  from  execution,  by  a  subsequent 
law,  property  which  was  liable  to  execution 
at  the  time  the  debt  was  contracted.  There 
is,  I  conceive,  no  well  defined  middle  ground 
between  holding  that  none  of  the  debtor's 
property  can,  by  a  subsequent  law,  be  with- 
drawn from  the  reach  of  the  creditor, 
295  or  *else  admitting  that  the  whole  of 
his  estate  may  be  exempted  from  sale 
or  execution.  In  my  view,  the  true  doc- 
trine, sustained  by  the  great  weight  of  au- 
thority, is  that  such  property  as  was 
subject  to  execution  at  the  time  the  debt  was 
contracted  must  continue  subject  to  execu- 
tion until  the  debt  is  paid,  so  long  as  it 
remains  in  the  hands  of  the  debtor.  The 
legislature  of  this  State,  up  to  the  adoption 
of  the  present  constitution,  have  always 
recognized  this  as  the  correct  principle ;  and 
whenever,  in  the  interest  of  humanity  or 
sound  policy,  they  have  added  to  the  list  of 
exemptions  other  property  of  the  debtor  not 
exempted  before,  they  have  been  careful  to 
make  such  laws  prospective — never  retro- 
spective— in  their  operation;  applying  the 
additional  exemptions  to  future — never  to 
past — obligations.  As  to  future  obligations^ 
the  legislature  may  make  the  exemption  as 
broad  as  it  pleases.  It  may  abolish  credit 
altogether.  But  it  cannot,  by  retrospective 
legislation,  annul  the  force  of  prior  obliga- 
tions. If  it  could  do  this,  then  the  integrity 
of   contracts,    and    the    security    for    their 
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faithful  execution,    in   every    State   in  the 
Union,  would  no  longer  be  placed  under  the 
protection  of  the  constitution  of  the  United 
States,    but    would   rest  entirely   upon  the 
discretion  of  the  legislatures  or  conventions 
of  the  several  States.     And  where  would  be 
found  the  limit  upon  that  discretion?    The 
power  to  exempt  two  thousand  dollars  carries 
with    it    the    power   to    exempt   $10,000   or 
$20,000,  or  the  whole  property  of  the  debtor. 
One  of  the  counsel  who   argued   in   favor 
of   sustaining    the    homestead    exemption, 
insisted  that  the  amount  of  exemption  was 
wholly    a    matter  of  legislative  discretion, 
and    that    the    judicial   department    of  the 
government    could    not    interfere  with  this 
legislative  discretion.     This  is  a  concession 
that  it  is  without  limit  or  control,  and  that 
it  is  in  the  power  of  the  legislature  virtually 
to   wipe   out    every  debt  and  destroy  every 
contract  of  the   citizens   of   this   common- 
wealth,   by   withdrawing  property  of 
296      the   *debtor   from    the    reach    of    the 
creditor;  and   that   this   may  be  done 
in  the  teeth  of  that  provision  of  the  Federal 
constitution,  which  declares  that  **no  State 
shall  pass  any  law  impairing  the  obligation 
of   a    contract."    Was  it  to  protect  a  mere 
barren  and  abstract  right  that  this  provision 
was  adopted?    Was  it   a   declaration    of    a 
moral  principle,  without  any  binding  force 
upon    the   States,    or  without  any  practical 
operation    upon    the   business  of  life?    Or 
was  it  adopted  as  a  part  of  the  constitution 
for  the  great  and  useful   purpose   of   main- 
taining the  integrity  of  contracts,    and  se- 
curing their  faithful  execution,    throughout 
the  Union,  by  placing  them   under  the  pro- 
tection   of   the    constitution   of  the  United 
States,  and  by  pledging  the  public  faith  in 
the  most  solemn   form,  that  the   obligation 
of   contracts,    public    and    private,    should 
remain    forever  inviolable?    There   can  be 
but    one    answer   to  these  questions,  and  it 
would  not  only  be  **unjust   to   the   memory 
of  the  great  men   who  framed  the  constitu- 
tion,** but  in  violation  of  the  judicial  opin- 
ions of  the  great  men   who  have  expounded 
the    constitution,    to    sanction    a   doctrine 
which  would  render  one   of   its  plain  provi- 
sions illusive  and  nugatory — mere  words  of 
form,  affording  no   protection,  and  produc- 
ing no  practical  results. 

The  exemption  law  under  consideration 
withdraws  from  the  reach  of  his  creditors 
property  to  the  amount  of  two  thousand 
dollars  in  the  possession  of  each  debtor  who 
is  a  householder  or  head  of  a  family,  and 
permits  him  to  appropriate  it  to  his  family. 
It  may  be  the  very  property  upon  which 
credit  was  given,  and  upon  the  faith  of 
which  the  debt  was  contracted,  that  is  thus 
appropriated.  It  may  be  that  the  * 'home- 
stead** which  the  debtor  is  permitted  to 
**lay  off  and  assign'*  to  himself,  was  pur- 
chased with  money  which  was  borrowed 
from  his  creditor.  It  may  be  the  debt  con- 
tracted enabled  him  to  maintain  and  educate 
his  children.  However  sacred  the  obliga- 
tion, however  binding  upon  the  high- 
297  est  principles  *of  morality  and  honor, 
he  is  permitted  by  this   law  to  appro-  | 


priate  to  himself  property  which  rightfully 
and  lawfully  belongs  to  his  creditor.  At 
the  time  the  contract  was  entered  into  every 
dollar  of  this  property  was  bound  for  the 
debt.  The  right  of  the  creditor  was  to  sub- 
ject it  by  legal  process  to  the  payment  of 
his  debt.  To  appropriate  it  to  the  use  of 
the  debtor  or  his  family  was  made  by  law  a 
fraud  upon  the  rights  of  the  creditor.  This 
right,  and  the  laws  in  existence  at  the  time 
for  its  enforcement,  were  as  much  a  part  of 
the  contract,  a  part  of  the  obligation,  as  if 
they  were  written  out  as  a  part  and  parcel 
of  the  stipulation  between  the  debtor  and 
creditor.  And  yet  it  is  pretended  that  be- 
cause the  States  have,  from  motives  of 
humanity,  exempted  from  execution  certain 
articles  of  necessity,  they  may,  on  this  idea 
of  legislative  discretion,  swell  the  amount 
to  thousands,  and,  indeed,  exempt,  in  the 
majority  of  cases,  the  whole  property  of 
the  debtor,  and  thus  cancel  by  legislative 
enactment  every  debt  that  he  owes. 

I  think  it  is  safe  to  assume  that  nine- 
tenths  of  the  debtors  of  the  State  are  not 
owners  of  more  than  $2,000  worth  of  prop- 
erty. So  that  the  effect  of  the  **  homestead 
exemption'*  would  be  practically  to  relieve 
nine-tenths  of  the  citizens  of  the  State  from 
the  payment  of  all  their  debts,  while  the 
remaining  tenth  must  pay  to  the  last  dollar 
every  debt  they  ever  contracted.  Such 
partial  and  class  legislation  ought  not  to 
be  tolerated,  unless  it  can  be  clearly  sus- 
tained by  the  law  and  the  constitution. 

One  of  the    counsel    for   the    appellants, 
while  he  insisted'  that   the  question    as   to 
what  amount  of  the  debtor's  property  ought 
to  be  exempted,  was  a  matter  of  legislative 
discretion,  yet  admitted  that  the  legislature 
ought    to   exercise   a  reasonable  discretion, 
and  argued  that,  under  the  peculiar  circum- 
stances   of   the   country,    the  sum  of  $2,000 
was  as  reasonable  as  the  exemptions  made 
under   former  laws.     I    have  already 
298      shown  that  all  exemption  Maws  passed 
in  this  State,  except  the  one  now  un- 
der consideration,  were  always  prospective ; 
and  I  have   attempted   to   show,  that  every 
law  which  withdraws  any  part  of  the  debtor's 
property   from   the    reach    of  the   creditor, 
which  was  liable  to  execution   at  the  time 
the  contract  was  made,  is   unconstitutional 
and  void.     It  may  be   instructive,    as  illus- 
trating   the    extreme    result    to   which  this 
view  of  the  counsel  would  lead,    to  refer  to 
a  few  facts  and  statistics  which  bear  upon 
the    question    as   to  whether  the  exemption 
by  the  statute  under  consideration  is  a  rea- 
sonable one.     The  whole  population  of  this 
State,    according   to   the  census  of  1870,  is 
one    million    two   hundred   and  twenty-five 
thousand.     It  is  safe   to  assume   that   one- 
sixth    of   the   whole   population   are  hotise- 
holders  or  heads  of   families,    which  gives, 
in  round  numbers,  say,  two   hundred  thou- 
sand as  the   number.     Multiply   200,000    by 
2,000,  and  we  have  $400,000,000  of  proi)erty 
in    this    State    exempted    from    execution. 
According   to  the  last   auditor's  report,  the 
whole    value   of  all   real  estate  in  Virginia 
is     ^76,116,000,     and     of    personal    estate 


116 


22  QRATT. 


Thb  Hombstkad  Casbs. 


200,  300,  301 


$86,321,708,  making  the  aggregate  value  of 
the  real  and  personal  estate  $365,487,708. 
The  **  homestead  exemption,  allowing  each 
householder  or  head  of  a  family  to  set  apart* 
for  his  own  use,  and  the  use  of  his  family, 
$2,000  of  his  property,  the^by  exempts 
from  execution,  and  withdraws  from  the 
reach  of  creditors,  property  in  this  State  to 
the  amount  of  $400,000,000,  which  is  over 
$120,000,000  more  than  the  value  of  the 
whole  real  estate  in  the  limits  of  the  com* 
monwealth,  and  is  over  $300,000,000  more 
than  the  value  of  the  whole  personal  estate 
owned  by  all  the  people  of  the  State.  A^d 
yet,  in  the  face  of  such  an  exhibit  as  this, 
it  is  argued  that  the  legislative  discretion 
(which,  it  is  insisted,  controls  this  subject) 
has  been  reasonably  and  fairly  exercised. 
It  seems  to  me  these  figures  show  that  such 
exemption,  so  far  from  being  reasonable, 
amounts  to  absolute  repudiation.     It  is 

299  no  answer  to   this   startling  ^exhibit 
to  say  that  each  **  householder  or  head 

of  a  family"  is  not  possessed  of  $2,000  worth 
of  property.  This  is  true ;  but,  under  the 
law,  his  future  acquisitiQns  to  that  amount 
may  be  appropriated  to  himself  and  with- 
draw from  the  reach  of  his  creditor,  so  that 
the  practical  effect  is  to  release  this  enor- 
mous amount  of  property  from  the  enforce- 
ment of  contracts  and  the  payment  of  debts. 

There  is  one  other  view  of  counsel,  which 
I  propose  briefly  to  notice.  Much  has  been 
said  in  argument,  about  the  debtor  class 
and  the  creditor  class,  and  attempts  are  made 
to  array  one  against  the  other,  and  counsel 
have  indulged  in  impassioned  appeals  in 
favor  of  the  one  and  denunciations  against 
the  other.  This  tribunal  cannot  listen  for 
a  moment  to  such  arguments  and  such 
appeals.  No  class  and  no  distinction  among 
the  citizens  of  the  commonwealth  can  be 
recognized  here.  Whatever  the  consequences 
may  be,  our  province  is  to  declare  what  the 
law  is.  This  we  must  do  firmly  and  fear- 
lessly, without  regard  to  the  interests  of 
one  or  another  class,  without  regard  to  the 
disasters  or  benefit  which  may  result  to  the 
one  or  the  other  from  our  decision. 

But  the  truth  is,  there  is  no  such  thing 
as  a  *  ^debtor  class  and  creditor  class"  among 
the  people  of  the  State,  in  the  sense  in 
which  this  expression  has  been  used.  In 
the  great  majority  of  cases,  every  man  is 
both  a  creditor  and  a  debtor,  and  in  many 
cases  if  the  debtor  could  receive  what  is 
due  to  him,  he  would  be  no  longer  a  debtor, 
for  he  would  have  the  means  of  paying  his 
debts  without  selling  his  property.  And  I 
am  persuaded  that  no  such  disastrous  con- 
sequences as  those  depicted  by  counsel  will 
flow  from  a  judicial  sentence  against  the 
validity  of  the  homestead  exemption.  The 
great  bulk  of  the  indebtedness  of  the  people 
is  due  to  the  people  of  the  State,  and  not  to 
citizens  of  other  States.  The  latter  class 
of  debts  have  long  ago  been  adjusted  and 
compromised.  And  while  such  indebted- 
ness to  each  other  is,  undoubtedly,  heavy 
and  burdensome,  it  will  require  a  much 

300  smaller  *sum  to  discharge   the  whole 
than    is    generally    supposed.     Where 


A  pays  his  debt  to  B,  it  enables  B  to  pay 
his  debt  to  C,  and  so  to  the  end  of  the  al- 
phabet. So  that  an  insignificant  sum  may 
discharge  an  enormous  amount  of  the  ag- 
gregate debt  of  the  whole  people. 

I  feel,  too,  an  abiding  confidence  in  the 
hope  and  the  belief  that  debtor  and  creditor 
will  meet  together  in  a  spirit  of  compromise 
and  fair  dealing ;  and  under  the  influence 
of  those  kindly  and  humane  sympathies 
which  should  characterize  men  who  have 
risked  so  much  and  lost  so  much  in  a  com- 
mon cause,  and  who  have  been  whelmed 
in  a  common  ruin,  much  of  the  calamity 
and  suffering  so  eloquently  depicted  by 
counsel  may  be  averted. 

But  whatever  may  be  the  consequences ; 
however  great  the  sufferings  of  individuals ; 
however  wide-spread  the  ruin  growing  out 
of  a  sacrifice  of  property,  and  causing  uni- 
versal bankruptcy ;  however  all  this  might 
affect  our  sensibilities  as  men ;  yet  as  the 
expounders  of  the  laws  and  constitution  for 
this  high  tribunal  of  the  last  resort,  we 
must  uphold  with  stern  inflexibility  and 
unflinching  fidelity,  the  requirements  of 
those  laws  and  the  mandate  of  that  consti- 
tution, as  the  only  safeguards  of  private 
rights  and  the  only  protection  of  a  well- 
ordered  society. 

And  bfetter,  far  better,  for  the  people  of 
this  commonwealth,  for  social  progress  and 
enduring  prosperity,  would  be  temporary, 
though  universal,  bankruptcy,  than  the 
bankruptcy  of  public  morals  and  the  de- 
struction of  public  and  private  faith,  which 
laws  like  the  one  under  consideration,  un- 
held  by  a  subsen'ient  judiciary  would  surely 
engender.  Better,  far  better,  that  poverty 
and  adversity  should  be  patiently  endured 
for  a  time  than  by  temporary  expedients, 
which  violate  the  high  morality  of  the  law 
and  the  wise  restraints  of  the  constitution, 
to  engender  a  disregard  of  private  rights, 
the  repudiation  of  public  and  private  obli- 
gations, the  want  of  confidence  between 
man  and  man,  and  to  cultivate  and  en- 
courage among  the  people  a  want  of  respect 
for  those  laws  and  that  constitution, 
301  *whose  wise  restraints  and  fundamen- 
tal guarantees  can  only  secure  their 
prosperity  and  happiness,  and  which  con- 
stitute the  bulwarks  of  their  protection. 
No  State  and  no  people  can  have  real  and 
enduring  prosperity,  except  where  public 
faith  and  private  faith  are  guarded  by  laws 
wisely  administered  and  faithfully  executed. 

The  inviolability  of  contracts,  public  and 
private,  is  the  foundation  of  all  social 
progress,  and  the  corner-stone  of  all  the 
forms  of  civilized  society,  wherever  an  en- 
lightened jurisprudence  prevails.  In  our 
system  of  government  it  has  been  wisely 
placed  under  the  constitution  of  the  United 
States,  and  there  it  rests  secure  against  all 
invasion. 

It  only  remains  for  me  to  say  that  after 
careful  consideration  of  the  important  ques- 
tion before  us,  and  deeply  impressed  with 
the  responsibilities  which  grow  out  of  it,  I 
am  of  opinion  that  the  provision  of  the 
State  constitution  and   the  act  of  the  Gen- 
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eral  Assembly  passed  in  pursuance  thereof, 
known  as  the  homestead  exemption  laws, 
so  far  as  they  apply  to  contracts  entered 
into  or  debts  contracted  before  their  adop- 
tion, are  in  violation  of  the  constitution  of 
the  United  States  and,  therefore,  void.  The 
judgments  in  each  case  must  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Judgments  and  decree  affirmed. 
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June  Term,  1872,  Wythevllle. 
Absent,  Moncubjb,  P. 

I.  Contrsctj— Assumpsit— Declaration.— In  assumpsit 
by  the  contractor  asralnst  a  county  for  the  price 
contracted  to  be  paid  for  bulldinff  a  jail,  it  is  not 
necessary  to  set  out  the  dimensions  or  a  descrip- 
tion of  the  building'  In  the  declaration. 

a  5«iie— Same— Same— Defective  Counts.— In  such  a 
case,  the  contract  set  out  In  the  count  fixes  a  time 
within  which  the  jail  is  to  be  completed,  but  there 
Is  no  averment  that  It  was  completed  within  the 
time.    The  count  is  defective. 

3.  5nme— Same— Same— Variance.— The  declaration 
states  that  the  county  court  appointed  three  com- 
missioners, namiuff  them,  to  let  out  the  bulldinar 
of  the  jail;  In  the  order  of  the  County  court  offered 
In  evidence  by  the  plaintiff,  only  two  of  them  are 
named.  This  is  no  material  variance,  and  the 
order  may  be  admitted  as  evidence. 

4.  Same— Same— Special  Pleas.~ln  such  a  case  the 
defendant  pleads  specially,  that  the  building-  was 
not  completed  in  time,  and  that  the  material  used 
and  the  work  was  defective,  so  that  It  Is  unfit  for 
use  as  a  jail;  and  the  plaintiff  takes  issue  on  this 
plea.  Upon  the  trial  the  defendant  offers  a  witness 
to  sustain  the  defense,  when  the  plaintiff  objects 
to  the  evidence,  and  offers  In  evidence  an  order 
of  the  court,  showing  that  the  court  had  appointed 
commissioners  to  examine  the  building-,  and  upon 
their  report,  that  it  had  been  done  according-  to 
contract,  had  received  It    Hbld: 

I.  Same  — Same— Same— Estoppel.*- The  plaintiff 
having  taken  Issue  upon  the  plea,  the  order  could 
not  operate  as  an  estoppel  when  offered  in  evi- 
dence, even  if  it  would  have  been  such  If  set  up 
by  replication  to  the  plea,  or  if  the  trial  had  been 
upon  the  sreneral  issue. 

a.  Same— Same— Same— Same.— The  order  was  not 
an  estoppel,  it  not  being-  a  judffment,and  there- 
port  of  the  commissioners  not  being*  an  award. 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Carroll  county,  brought 
in  October  1866,  by  Shadrack  Collier  against 
Carroll    county,    to    recover     the     amount 

^Special  Pleas— estoppel.— "Matter  of  estoppel  may 
be  relied  on  in  evidence  by  the  plaintiff  when  the 
only  defence  is  the  general  issue,  for  the  reason  that 
the  estoppel  in  such  case  cannot  be  pleaded.  But 
when  the  matter  to  which  the  estoppel  applies  is 
specially  pleaded,  then  the  estoppel  must  be  specially 
replied  or  it  cannot  avail.  See  cases  cited  in  7  Rob. 
Prac.  928  et  mq.  :  Davis  v.  Thomas.  5  Leigh  1 ;  Carroll 
County  V.  Collier,  23  Gratt.  p.  809."  Per  curiam.  In 
Hayes  v.  Va.  Mutual  Protective  Ass'n,  76  Va.  281.  See 
also.  Despard  v.  County  of  Pleasants,  23  W.  Va.  824; 
Louff  V.  Campbell.  37  W.  Va.  666,  17  S.  £.  Rep.  197. 


303  *contracted    to    be    paid   to    him    for 
building  a  jail  for  the  county. 

The  declaration  contained  five  counts,  the 
first  three  the  common  counts  in  assumpsit. 
The  fourth  count  sets  out  that  heretofore, 
to  wit :  on  the day  of in  consider- 
ation that  the  plaintiff,  at  the  special  re- 
quest of  the  defendant,  would  build  for  the 
defendant  a  jail,  according  to  specifications 
then  and  there  furnished  and  shown  to  the 
plaintiff  by  the  defendant,  furnishing, 
without  cost  or  charge  to  the  defendant,  all 
material  of  every  kind,  of  suitable  and 
proper  character,  and  would  finish  the  same 
by  the  1st  day  of  December  1861,  the  said 
defendant  undertook,  and  then  and  there 
promised  the  plaintiff,  to  pay  him  the  sum 
of  $2,975,  and  to  give  to  the  plaintiff  the 
privilege  of  using  the  material  of  the  old 
jail  of  the  said  Carroll  county;  the  said 
sum  of  $2,975  to  be  levied  at  the  July  terms 
of  the  County  court  of  Carroll  county,  in 
the  years  1861  and  1862,  to  be  paid  to  the 
plaintiff  as  follows,  to  wit:  $1,48/. 50  on  the 
1st  of  December  1861,  and  $1,487.50  on  the  1st 
of   December   1862.     And  he   avers  that  he 

did,  afterwards  on  the day  of ,  build 

and  erect  for  the  defendant  a  jail,  according 
to  the  specifications  furnished  the  plaintiff 
by  the  defendant,  the  plaintiff  furnishing 
all  material  of  every  kind  for  said  jail,  of 
suitable  kind  and  character.  Of  all  of 
which  the  defendant  had  notice. 

The  fifth  counts  sets  out  that  the  defend- 
ant, by  an  order  of  the  County  court  of 
Carroll  county,  did  authorize  and  appoint 
Ira  B.  Coltrane,  R.  P.  Cochran  and  James 
S.  Tipton,  commissioners  for  and  on  behalf 
of  said  defendant,  to  let  out  the  building 
of  a  new  jail  for  the  defendant  to  the  lowest 
bidder,  giving  to  the  undertaker  of  the  work 
the  privilege  of  using  the  material  of  the 
old  jail,  the  value  of  which  said  materials 
was  to  be  taken  into  consideration  by  the 
bidder;  and  the  payment  of  the  money  for 
the  building  of  said  jail  was  by  said  order 
directed    to   be    levied    in    two   equal 

304  levies,    the  *first    to  be   made  at  the 
June  term,  1861,  of  the   County  court 

of  Carroll  county,  and  the  second  to  be  made 
at  the  June  term,  1862,  of  said  court ;  and 
the  sheriff  was  to  have  until  the  1st  day  of 
December  of  each  year  to  collect  said  levies, 
at  which  said  1st  days  of  December  1861  and 
1862,  the  sums  to  be  levied  as  aforesaid 
should  be  due  and  payable  to  the  contractor 
of  said  work.  And  the  plaintiff  then  avers 
that  the  said  commissioners  did  proceed,  in 
pursuance  of  said  order,  to  let  out  to  the 
lowest  bidder  the  building  of  said  jail,  ac- 
cording to  the  terms  of  said  order,  and  the 
specifications  then  and  there  shown ;  that 
the  plaintiff,  being  the  lowest  bidder,  was 
awarded  by  the  commissioners  the  building, 
upon  the  terms  of  said  order  and  according 
to  said  specifications,  at  the  price  of  $2,975, 
to  be  levied  and  due  as  aforesaid.  And  the 
defendant,  in  consideration  that  the  plain- 
tiff would  build  said  jail  in  accordance,  &c., 
promised  to  pay  to  the  plaintiff  the  said 
sum  of  $2,975,  in  two  equal  instalments  as 
aforesaid,    and   the    privilege   of  using  the 
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material  of  the  old  jail  aa  aforesaid.  And 
plaintiff  says,  that  in  pursuance  of  said 
ag-reement  so  made  with  the  defendant,  and 
confiding^,    Ac,    Ac,    the    plaintiff    after- 

wardsy  to  wit :  on   the day  of ,  did 

build  a  jail  for  said  defendant,  according 
to  the  terms  of  said  order  of  said  County 
court,  and  said  specifications,  &c.,  furnish- 
ing all  material  of  every  kind,  of  suitable 
kind  and  character,  of  which  the  defendant 
had  notice.  Nevertheless,  &c.,  damages, 
$10,000. 

At  the  March  term  1867,  the  defendant 
appeared  and  demurred  to  the  whole  decla- 
ration, and  each  count  thereof,  and  the 
plaintiff  joined  in  the  demurrer;  which  was 
overruled  by  the  court.  The  defendant  then 
pleaded  ^^non  assumpsit'*  and  ** payment,'* 
and  filed  an  account  of  offsets,  and  also  two 
special  pleas.  The  first,  that  if  the  plaintiff 
had  been  damnified  by  reason  of  anything 
stated    in    his    declarations,    he    had 

305  been    damnified   of   his  *own  wrong; 
and    the   second   is,  that  the  plaintiff 

did  not  perform  and  fulfill  the  said  supposed 
contract  in  the  declaration  mentioned,  in 
this,  that  he  did  not  build  the  jail  by  the 
first  of  December  1861,  or  at  any  time  since ; 
nor  did  he  build  the  same  of  suitable  mate- 
rials; nor  did  he  furnish  the  same  with 
locks,  Ac,  according  to  the  specifications; 
and  in  this,  that  the  whole  was  performed 
and  done  unskilfully,  negligently  and  care- 
lessly, and  became  and  is  of  no  use  or  value 
to  the  defendant.  To  these  pleas  the  plain- 
tiff replied  generally ;  and  issues  were  joined 
thereon. 

Upon  the  trial  of  the  case,  the  plaintiff 
offered  in  evidence  an  order  of  the  County 
court  of  Carroll,  made  January  7th,  1861, 
appointing  Ira  B.  Coltrane  and  Robert  P. 
Cochran  commissioners  to  let  out  the  build- 
ing of  a  jail  for  the  county ;  which  was  ob- 
jected to  by  the  defendant,  on  the  ground 
of  a  variance  between  the  order  and  the 
declaration,  in  the  names  of  the  commis- 
sioners. But  no  evidence  having  been  in- 
troduced, except  an  order  of  the  County 
court  made  December  3d,  1860,  appointing 
three  commissioners  to  receive  plans  and 
specifications  for  a  new  jail  for  the  county, 
to  be  submitted  to  the  court  at  its  next  term, 
on  the  motion  of  the  plaintiff  he  was  al- 
lowed to  amend  his  declaration  by  striking 
out  the  name  of  James  S.  Tipton.  To 
which  opinion  of  the  court  the  defendant 
excepted. 

In  the  progress  of  the  cause  the  defendant 
introduced  a  witness,  James  M.  Dawson, 
and  proposed  to  prove  by  him  that  the  jail 
of  said  county  was  not  completed  according 
to  contract.  To  the  introduction  of  this 
evidence  the  plaintiff  objected,  on  the 
ground  that  the  defendant  was  concluded 
from  raising  the  question  under  the  issues 
in  this  cause,  whether  said  jail  was  com- 
pleted according  to  contract,  by  an  order  of 
the  County  court  of  Carroll,  entered  on  the 
4th  of  June  1866.  This  order  says  James 
E^rly,  James  H.  Givers  and  R.  P.  Cochran, 
who   were    at    the    last    term  of  this 
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examine  the  new  jail  of  this  county 
and  report  whether  or  not  the  same  had 
been  completed  according  to  contract,  this 
day  returned  their  report,  from  which  it 
appears  that  the  same  has  been  fully  com- 
pleted according  to  contract,  which  is  re- 
ceived, and  ordered  to  be  filed  among  the 
papers  relating  to  the  public  lot  and  build- 
ings of  the  county.  The  court  doth  there- 
fore receive  the  said  jail  as  and  for  the  jail 
of  this  county,  the  same  having  been  com- 
pleted in  the  manner  required  by  law. 

The  court  sustained  the  objection,  and 
excluded  the  evidence;  and  the  defendant 
again  excepted. 

There  are  in  the  record  two  papers,  marked 
Exceptions  3  and  4,  but  not  signed  by  the 
judge ;  and  there  is  another  paper,  signed 
by  him,  in  which  he  gives  a  statement  of 
the  evidence  and  his  reasons  for  not  sign- 
ing said  bills.  These  papers  are  sufidciently 
stated  by  Judge  Staples  in  his  opinion. 

The  jurj'  found  a  verdict  for  the  plaintiff 
for  $2,975,  with  interest,  subject  to  a  credit 
for  $743.75,  as  paid  by  a  levy  made  in  1866. 
And  Carroll  county  thereupon  applied  to  a 
judge  of  the  District  court  at  Abingdon  for 
a  supersedeas;  which  was  allowed. 

Tipton,  for  the  appellant. 
Walker,  for  the  appellee. 

STAPLES,  J.  This  is  an  action  of  as- 
sumpsit against  the  county  of  Carroll.  It 
was  instituted  to  recover  the  amount  claimed 
to  be  due  the  plaintiff  upon  a  contract  for 
the  erection  of  a  jail.  The  defendant  de- 
murred to  the  declaration  and  to  each  count ; 
but  his  demurrer  was  overruled.  The  ques- 
tion, therefore,  first  to  be  considered,  is  the 
sufficiency  of  the  declaration.  It  is  insisted 
the  plaintiff  should  not  only  aver  he  had 
built  a  jail,  but  he  ought  to  show  how  he 
had  built  it,  the  nature,  qualities  and  di- 
mensions of  the  building  erected,  that  the 
court  might  determine  whether  it  consti- 
tuted such  a  jail  as  the  law  requires. 
307  *The    law    does    not    prescribe  any 

specific  plan  for  county  jails,  but  con- 
fides the  whole  subject  to  the  wisdom  and 
discretion  of  the  county  authorities. 
Whether  a  county  can  avoid  its  liability  to 
a  contractor  who  has  fully  complied  with 
the  terms  of  his  contract,  by  showing  that 
the  building  possesses  none  of  the  requisites 
of  a  county  jail,  it  is  unnecessary  now  to 
decide.  It  is  to  be  presumed  that  the  court 
properly  discharged  the  duty  devolving  upon 
it,  and  in  the  contract  with  the  plaintiff, 
contracted  for  a  suitable  building  answering 
all  the  requirements  and  purposes  of  a  pub- 
lic jail.  It  was,  therefore,  only  necessary 
in  this  case,  for  the  plaintiff  to  aver  and 
prove  the  contract  and  its  performance  on 
his  part,  to  entitle  him  to  a  recovery. 

The  second  objection  to  the  declaration 
is,  that  it  states  a  contract  for  a  county 
levy  and  the  proceeds  to  be  applied  to  plain- 
tiff's claim,  but  it  is  not  averred  that  such 
levy  was  not  made.  It  is  true  the  declara- 
tion alleges  that  the  County  court  agreed  to 
provide    for   paying    the    plaintiff   by    two 
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equal  annual  levies;  and  that  the  sheriff 
was  to  be  permitted  to  collect  these  levies, 
and  make  the  payments  by  certain  specified 
periods.  But  it  would  not  follow,  that  the 
plaintiff  had  thereby  released  the  county 
from  its  obligation  to  him,  and  consented 
to  look  solely  to  the  sheriff  for  the  amount 
due  him.  On  the  contrary,  it  is  expressly 
averred,  that  the  defendant,  in  considera- 
tion that  the  plaintiff  would  build  the  jail 
according  to  the  contract,  promised  to  pay 
the  several  sums  mentioned  in  the  declara- 
tion. And  it  is  further  averred,  that  the 
defendant  had  wholly  failed  and  refused  to 
make  such  payments.  The  breach  charged 
is  co-extensive  with  the  legal  import  of  the 
contract ;  and  that  is  always  sufficient. 

I  think,    however,    the    objection    to   the 
fourth    count   is  '  well  taken.     It  avers  that 
the   plaintiff    agreed    to  build  a  jail  ii^  ac- 
cordance with  certain  specifications,  and  to 
complete  it  by  a  certain  time.     There 

308  is  a  sufficient  averment  *of  a  compli- 
ance   with    these    specifications,    but 

there  is  no  averment  of  the  completion  of 
the  building  at  the  appointed  time.  As  a 
general  rule,  a  failure  to  complete  the  work 
at  the  day  agreed,  is  no  answer  to  the 
plaintiff's  action;  unless,  indeed,  time  is 
made  the  essence  of  the  agreement.  In  the 
case  of  such  failure,  however,  the  plaintiff 
cannot  recover  upon  the  special  contract, 
although  the  work  has  been  accepted  and 
enjoyed  by  the  defendant ;  but  he  may  re- 
cover upon  the  common  counts,  for  the 
reasonable  value  of  the  benefit  derived  from 
the  work  by  the  defendant.  If  the  plaintiff 
seeks  to  recover  upon  the  special  contract, 
he  must  aver  and  prove  the  performance  at 
the  time  and  in  the  manner  stipulated;  or 
he  may  show  an  agreed  modification  in  the 
terms  of  the  contract,  and  a  performance 
on  his  part  in  accordance  with  such  modifi- 
cation. As  the  count  in  question  is  defect- 
ive in  failing  to  aver  a  performance  at  the 
appointed  time,  the  demurrer  to  that  count 
should  have  been  sustained.  The  other 
counts  are  substantially  good. 

The  question  next  to  be  considered  arises 
upon  defendant's  first  bill  of  exceptions.  It 
is  sufficient  to  say  that  no  substantial  vari- 
ance exists  between  the  names  of  the  com- 
missioners set  forth  in  the  declaration  and 
those  contained  in  the  order  of  the  County 
court.  It  was,  therefore,  unnecessary  to 
amend  the  declaration.  The  defendant 
could  not  have  been  prejudiced  or  surprised, 
either  by  the  amendment  or  by  the  intro- 
duction of  the  order  in  evidence.  It  neces- 
sarily results  from  this  view  there  was  no 
valid  reason  for  a  postponement  of  the  trial, 
or  for  remanding  the  case  to  the  rules. 

The  fourth  assignment  of  error  is  to  the 
refusal  of  the  court  to  admit  the  evidence 
set  out  in  defendant's  second  bill  of  excep- 
tions. The  defendant  introduced  a  witness, 
and  proposed  to  prove  by  him  that  the  jail 
was  not  completed  according  to  contract. 
To  the  introduction  of  this  evidence  the 
plaintiff  objected,  upon  the  ground  that 
defendant  was  estopped   to  raise  such 

309  question    under    *the     issues    in    the  | 


cause.  In  support  of  this  objection, 
he  read  an  order  of  the  County  court, 
dated  4th  June  1866.  From  which  it  ap- 
peared that  the  County  court  had  appointed 
commissioners  to  examine  the  jail,  and 
they  reported  it  was  fully  completed  accord- 
ing to  contract.  The  court  had  thereupon 
received  the  jail,  as  and  for  the  jail  of  the 
county,  the  same  having  been  built  and 
completed  according  to  law.  Upon  an  in- 
spection of  this  order,  the  court  sustained 
the  objection,  being  of  opinion  the  defend- 
ant was  concluded  from  raising  the  ques- 
tion of  a  non-performance  of  the   contract. 

It  is  to  be  borne  in  mind  that  the  defend- 
ant, in  addition  to  the  general  issue,  filed 
a  special  plea,  averring  that  the  plaintiff 
did  not  complete  the  jail  by  the  1st  day  of 
December  1861,  the  time  stipulated;  and 
also,  averring  that  the  work  was  unskilfully 
and  negligently  performed,  and  with  im- 
proper and  defective  materials.  The  plain- 
tiff did  not  demur  to  this  plea,  nor  did  he 
reply  the  estoppel  arising  from  the  action 
of  the  County  court,  but  took  issue  thereon. 
Now,  if  it  appeared  that  the  evidence  offered 
by  defendant  had  reference  to  the  time  of 
completing  the  building,  we  should  hold  it 
was  rightly  excluded.  The  defendant  hav- 
ing received  the  jail  without  protest,  will  be 
thereby  held  to  have  waived  his  objections 
to  the  delay  in  its  completion.  But  the 
evidence  was  not  so  restricted.  It  was  also 
pertinent  to  that  branch  of  the  plea  which 
raised  the  question  of  the  defective  execu- 
tion ot  the  work,  and  was  clearly  admissible 
in  support  of  that  issue.  Had  the  defend- 
ant pleaded  the  general  issue  only,  and 
under  that  issue  offered  the  evidence  in 
question,  it  would  have  been  competent  for 
the  plaintiff  to  rely  upon  the  estoppel  in 
evidence  also.  And  this  upon  the  well  set- 
tled principle  that  where  there  is  no  oppor- 
tunity of  pleading  an  estoppel,  it  is  to  be 
held  conclusive  when  offered  in  evidence. 
But  here  the  defendant  pleaded  the  matter 
of  defense  specially,  and  thus  afforded 
310  the  plaintiff  the  ^opportunity  of  reply- 
ing the  estoppel.  Instead  of  pursuing 
this  course,  he  takes  issue  upon  the  plea, 
and  thus  opens  the  door  to  a  full  investiga- 
tion of  the  matters  contained  therein. 

I  have  thus  far  considered  the  case  as  if 
the  order  of  the  County  court  constituted 
an  estoppel.  Is  it,  however,  to  be  so  re- 
garded. The  plaintiff,  by  his  form  of 
action,  treats  the  contract  not  as  a  matter 
of  record,  but  as  resting  in  parol.  The 
declaration  is  in  assumpsit,  and  upon  the 
general  issue  it  devolved  upon  him  to  prove 
the  construction  of  the  work   in  strict  com- 

?liance  with  the  terms  of  the  contract. 
*hi8  he  might  do  by  the  testimony  of  wit- 
nesses, or  he  might  rely  upon  the  admission 
contained  in  the  order  of  the  County  court. 
This  order  furnished  evidence  of  a  very 
strong  and  persuasive  character,  but  it  was 
not  conclusive  upon  the  question  of  such 
compliance. 

The  commissioners  appointed  to  examine 
the  building  were  not  referees,  nor  was 
their  report  in  the  nature   of  an  award  be- 
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tween  the  parties.  They  were  mere  agents 
of  the  court,  appointed  for  the  purpose  of 
ascertaining  whether  the  building  could  be 
safely  received,  and  the  compensation  paid 
the  contractor.  It  is  true  the  report  was 
entered  of  record,  but  such  entry  did  not 
render  the  inquiry  or  the  acceptance  a 
judicial  determination  of  the  fitness  of  the 
building.  The  justices  were  acting  as  a 
board  of  police  for  the  county,  in  their 
ministerial,  and  not  in  their  judicial  capac- 
ity. In  this  case,  as  in  a  large  majority 
of  instances,  the  examination  of  the  jail 
was  made  shortly  after  its  completion,  and 
before  any  defects  in  the  material,  or  in 
the  execution  of  the  work,  were  discover- 
able. Under  such  circumstances,  to  hold 
that  a  county  shall  be  compelled  to  pay  the 
contract  price  for  public  buildings,  no  mat- 
ter how  defectively  constructed,  is  to  estab- 
lish a  rule  that  will  place  the  public  interests 
at  the  mercy  of  fraudulent  or   incompetent 

and  unskilful  contractors.  In  Jaege 
311       v.    Bossieux,   *1S    Gratt.    83,    by    the 

terms  of  the  contract,  the  work  was 
to  be  valued  and  the  price  fixed  by  referees 
chosen  by  the  parties.  Upon  the  comple- 
tion of  the  building,  it  was  examined, 
valued  and  priced  by  the  referees,  and  ac- 
cepted by  the  owner.  In  an  action  for  the 
price,  it  being  claimed  that  the  work  was 
defectively  executed,  the  award  of  the 
referees  was  relied  on  as  an  estoppel.  Judge 
Lee,  in  alluding  to  the  valuation  made  by 
the  referees,  said :  *'8uch  a  valuation  would, 
of  necessity,  be  based  upon  the  condition 
in  which  the  work  appeared  at  the  time  it 
should  be  made,  and  it  could  not  have  been 
intended  to  deprive  the  party  of  the  right 
to  compensation  for  material  defects  in  the 
work,  not  discoverable  at  the  time  of  the 
valuation.  And  as  numerous  and  marked 
defects  were  subsequently  disclosed,  the 
award  of  the  referees,  as  to  the  value  of 
the  work  in  its  apparent  condition  at  the 
time,  should  not  be  conclusive."  This 
reasoning  is  equally  applicable  to  the  pres- 
ent case,  and  warrants  the  introduction  of 
evidence  touching  the  character  and  value 
of  the  work  performed  by  the  plaintiff.  I 
think  the  court  erred  in  rejecting  that  evi- 
dence as  set  forth  in  defendant's  second  bill 
of  exceptions. 

Another  ground  of  error  is  the  refusal  of 
the  court  to  give  an  instruction  asked  for 
by  defendants  set  out  in  a  paper  marked 
bill  of  exceptions  No.  3.  This  paper  is  not 
signed  by  the  judge  presiding  at  the  trial, 
but  reference  is  made  to  it  in  a  bill  of  ex- 
ceptions which  is  signed,  and  the  reason 
for  such  refusal  stated.  I  think  the.  court 
did  not  err  in  refusing  to  give  this  instruc- 
tion ;  nor  was  there  any  error  to  the  preju- 
dice of  the  defendant  in  the  instruction 
actually  given  in  lieu  of  that  asked  for  by 
the  defendant.  The  plaintiff  had  no  con- 
tract with  the  sheriff,  nor  was  he  under 
any  obligation  to  pursue  him;  though  he 
may  have  been  authorized  so  to  do  under 
the  statute.  His  contract  was  with  the 
court,  and  to  it  he  had  the  right  to  look 
for   his  compensation.     It  was  the  duty  of 


312  the  *justices  not  only  to  lay  the 
levy,  but  to  see  that  the  proceeds  were 
applied  in  payment  of  plaintiff's  debt. 
Neither  the  levy  nor  its  collection  by  the 
sheriff,  furnished  any  evidence  of  a  pay- 
ment to  the  plaintiff.  If,  in  fact,  such 
payment  was  made,  it  was  easy  to  establish 
it  by  the  testimony  of  the  sheriff,  the  agent 
of  the  county  and  the  officer  of  the  court. 

Complaint  is  also  made  of  the  refusal  of 
the  court  to  sign  a  paper  appearing  in  the 
record  as  defendant's  bill  of  exceptions  No. 
4.  There  is  nothing,  however,  in  the  record 
tending  to  show  that  such  refusal  was  im- 
proper. In  the  absence  of  evidence  estab- 
lishing the  contrary,  an  appellate  court  will 
always  presume  the  action  of  the  court  be- 
low was  warranted  by  the  facts  before  it. 
In  this  case  presumption  is  rendered  con- 
clusive by  a  statement  of  the  presiding 
judge  of  what  occurred  at  the  trial,  from 
which  it  does  not  appear  that  any  such  evi- 
dence was  offered  as  is  contained  in  this 
bill  of  exceptions.  It  is  impossible  to  say 
that  the  court  committed  an  error  in  refus- 
ing to  sign  the  paper. 

What  remedy  is  afforded  a  party  aggrieved 
by  the  refusal  of  a  court  to  sign  a  proper 
bill  of  exceptions,  has  never  been  the  sub- 
ject of  adjudication  by  this  court.  It  is  an 
important  question,  only  to  be  settled  upon 
deliberate  consideration.  As  such  decision 
is  not  called  for  in  this  case,  we  do  not 
deem  it  proper  or  necessary  to  express  any 
opinion  upon  the  point.  For  the  reasons 
stated,  I  am  of  opinion  the  judgment  should 
be  reversed,  the  verdict  set  aside  and  a  new 
trial  awarded,  and  upon  such  trial  the 
cause  to  be  proceeded  in  in  accordance  with 
the  principles  herein  announced. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Judgment  reversed. 
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June  Term,  1872,  Wythevllle. 
I.  Onardlans— Confederate  MoDey.*— J  is  appointed 
sruardian  of  Infants  In  September  1867,  and  tlien 
receives  from  the  administrator  of  tlielr  father 
1791  in  money,  which  he  does  not  invest  for  his 
wards,  but  purchases  a  slave  for  himself.  In  Feb- 
ruary 18(B.  on  the  motion  of  one  of  his  sureties,  he 
is  required  to  srlve  a  new  bond  as  guardian,  which 
he  declines  to  do:  and  he  is  thereupon  removed, 
and  H  is  appointed  fimardlan  in  his  stead.  J 
never  havinff  settled  his  account  as  g-uardian.  di- 
rectly His  appointed,  pays  to  him  1690 in  Confeder- 
ate treasury  notes,  and  transfers  to  him  receipts 
for  moneys  he  had  paid  for  the  wards;  it  not  ap- 
pearing that  H  knew  what  kind  of  money  J  had 
received.    Held: 

*Quardian— Confederate  Honey.— In  Crawford  v. 
Shover.  29  GratL  81.  the  court,  citing  the  principal 
case  and  others,  said:  "It  is  not  a  good  defence  to 
the  guardian  in  this  case  that  he  did  not  actually 
intend  to  injure  the  ward  by  the  act  complained  of, 
if  such  injury  was  the  necessary  or  actual  result  of 
such  act,  nor  that  he  derived  no  profit  from  the 
act  complained  of." 
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I.  Same— Same— ScallBff.— Jnotbaylnr  invested  the 
money  he  received,  for  the  benefit  of  his  wards, 
but  havinff  used  it  for  his  own  purposes,  and 
not  havinff  settled  his  account  as  ffuardian,  he 
is  to  be  charred  with  the  amount  received  in 
ffood  money,  with  compound  Interest,  and  to 
be  credited  with  the  payments  made  for  the 
wards,  and  to  H  at  the  scaled  value  thereof 
at  the  time  of  payment.  And  he  is  not  to  be  al- 
lowed compensation  for  his  services  as  sruardian. 

a.  Same— Same— Same.— H  is   to  be   charred  with 
the  scaled  value  of  the  money  received  from  J, 
at  the  time  he  received  it,  with  interest, 
a.  Statute.— What  contracts  are  embraced  In  the 

act  of  March  3, 1886,  called  the  adjustment  act,  see 

opinion  of  Christian,  J. 

This  was  a  suit  in  equity  in*  the  Circuit 
court  of  Carroll  county,  brought  in  April 
1866,  by  Creed  R.  Jennings  and  five  others 
— these  last  infants,  by  their  next  friend — 
against  Jefferson  Jennings,  Fielding  L. 
Hale  and  others,  to  compel  the  said  Jen- 
nings and  Hale  to  settle  their  accounts  as 
guardians  of  the  plaintiffs,  and  to  pay  what 
was  found  to  be  in  their  hands. 

The  facts  stated  in  the  bill  are,  that  Peter 
Jennings,  the  father  of  the  plaintiffs, 
314  died  some  years  before,  and  *his  ad- 
ministrator settled  up  his  estate.  That 
in  September  1857,  Jonathan  Jennings  was 
appointed  guardian  of  the  plaintiffs  and  two 
other  children,  and  received  from  the  ad- 
ministrator the  balance  in  his  hands.  That 
he  acted  as  such  guardian  up  to  January 
1863,  when  he  prevailed  on  one  of  his  sure- 
ties on  his  guardian's  bond  to  require  him 
to  give  other  security,  which  he  declined  to 
do,  and  was  thereupon  removed  by  the  court, 
and  Fielding  L.  Hale  was  appointed  guard- 
ian of  the  plaintiffs  and  their  sister.  That 
Jennings  had  never  settled  his  accounts  as 
guardian,  nor  did  he  invest  the  money  he 
had  received  for  their  benefit,  but  kept  it 
and  used  it  for  his  own  purposes.  That 
after  the  appointment  of  Hale,  Jefferson 
Jennings  paid  Hale  a  small  amount  in 
Confederate  treasury  notes,  worth  little 
then,  and  utterly  worthless  afterwards. 

The  prayer  of  the  bill  is  for  an  account, 
that  Hale  might  be  removed  from  his 
guardianship,  and  for  payment  of  what  the 
guardians  have  received. 

Jennings,  in  his  answer,  admits  the  ad- 
ministrator paid  to  him  $791.18;  which  sum, 
with  the  interest  upon  it,  he  paid  to  Hale 
on  the  2d  of  February  1863.  He  denies  he 
used  the  money  for  his  own  purposes;  and 
for  the  amount  of  his  disbursements  for  his 
wards,  he  refers  to  the  settlement  made  with 
Hale,  which  he  exhibits  as  a  part  of  his 
answer. 

Hale  says,  in  his  answer,  that  about  the 
2d  of  February  1863,  he  received  from  Jen- 
nings SSOO  in  Confederate  States  treasury 
notes,  and  a  check  on  the  bank  at  Chris- 
tiansburg  for  $300,  which  was  paid  m  the 
same  kind  of  money,  and  other  claims  paid 
by  the  former  guardian,  which  made  up  the 
amount  for  which  he  gave  his  receipt  to  the 
former  guardian.  That  he  was  unable  to 
loan  out  the  money,  of  which   he   informed 


his  wards  and  their  mother,  and  advised 
them  to  take  it  and  use  it,  giving  him  re- 
funding bonds. 

In  August  1866,  there  was   a  decree 

315  for  an  account,  *and  the  commissioner 
made  his  report,  showing  that  two  of 

the  wards  had  been  paid,  or  nearly  so ;  and 
that  there  was  due  to  the  other  five  wards, 
on  the  2d  of  February  1863,  $704,883^.  That 
Jennings  had  paid  Hale  at  that  date,  in 
Confederate  currency,  $690,  leaving  a  bal- 
ance due  them  of  $14,883^,  which  was,  in 
1867,  paid  with  interest  to  Hale.  And  the 
commissioner  reported  that  the  money  re- 
ceived by  Jonathan  Jennings,  as  guardian, 
was  invested  by  him  in  a  negro  for  his  own 
benefit.  The  commissioner,  therefore, 
charged  him  with  compound  interest  on 
this  amount;  and  as  he  had  failed,  from 
the  date  of  his  appointment  until  the  date 
of  the  report,  to  settle  his  account,  he  was 
not  allowed  any  compensation  for  his  serv- 
ices as  guardian. 

Jennings  excepted  to  the  report  of  the 
commissioner — 1st.  Because  he  was  charged 
with  interest  on  the  amount  he  had  received 
in  March  1858,  without  proof  that  he  had 
any  opportunity  to  invest  it.  2d.  That  the 
commissioner  had  charged  him  with  com- 
pound interest  on  the  sum  received  in  March 
1858,  upon  the  ground  that  Jennings  had 
invested  it  in  a  negro  for  his  own  benefit, 
and  yet  had  not  reported  the  evidence  on 
which  he  acted,  so  that  the  court  might 
judge  of  the  propriety  of  his  action.  Upon 
this  last  exception  the  commissioner  made 
a  supplemental  report,  in  which  he  said 
that  the  statement  in  the  report,  as  to  the 
investment  of  the  money  in  a  negro,  was 
made  upon  the  admission  of  Jennings  to 
the  commissioner  at  the  time  of  making  up 
the  report. 

The  commissioner  also  reported  the  ac- 
count of  Hale,  the  second  guardian,  and 
stated  the  amount  due  from  him  to  his 
wards,  reduced  to  specie,  at  $159.16  of  prin- 
cipal and  $17.81  of  interest,  no  interest  hav- 
ing been  charged  prior  to  May  1st,  1865,  on 
the  ground  that  the  guardian  could  not  in- 
vest the  money  he  received  from  Jennings. 
The  cause  came  on   to   be  heard  on 

316  the  31st   of  October  *1868,    when   the 
court   held   that    Jennings  was  to  be 

credited  in  his  account  for  the  amount  he 
paid  to  Hale,  the  second  guardian,  dollar 
for  dollar;  and  he  having  since  paid  the 
balance,  the  court  dismissed  the  bill  as  to 
him.  And  the  court  held  that  Hale  was  to 
be  charged  with  the  gold  value  of  the  money 
he  received,  with  interest  from  May  1st, 
1865,  as  reported  by  the  commissioner.  And 
the  report  as  to  Hale  was  recommitted  to 
the  commissioner  for  him  to  make  a  further 
statement  upon  the  basis  of  his  report. 
From  this  decree  the  plaintiffs  obtained  an 
appeal  to  the  District  court  of  Appeals  at 
Abingdon ;  and  it  was  transfen^sd  from 
thence  to  this  court. 

Tipton,  for  the  appellants. 
Walker,  Terry  and  Pierce,    for  the  appel- 
lees. 
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CHRISTIAN,  J.  There  was  no  error  in 
the  decree  of  the  Circuit  court  of  Carroll 
county  in  holding  the  second  guardian  re- 
sponsible only  for  the  scaled  value  of  the 
Confederate  currency  paid  to  him  by  the  first 
guardian.  Nothing  came  into  his  hands 
but  Confederate  currency,  and  all  that  can 
be  required  of  him,  is  to  pay  to  his  wards, 
the  value  of  that  currency  at  the  time  he 
received  it  from  the  first  guardian. 

But  the  decree  appealed  from,  releases 
from  all  responsibility,  the  first  guardian, 
and  in  effect  declares,  that  the  payment  of 
Confederate  currency,  then  greatly  depre- 
ciated, to  the  second  guardian,  was  in  full 
discharge  of  the  debt  which  he  owed  to  his 
wards,  although  the  fund  which  he  received 
for  them  was  in  gold  or  its  equivalent,  and 
although  he  appropriated  the  same  to  his 
own  use,  and  never  invested  it,  as  the  law 
requires,  for  the  benefit  of  his  wards. 

The  record  shows  that  the  appellee,  Jon- 
athan Jennings,  was  appointed  guardian  of 
the  appellants,  in  September  1857,  by  the 
County  court  of  Carroll  county.  He 
317  *received  from  the  administrator  of 
their  father,  the  sum  of  $791.18.  In- 
stead of  investing  this  fund  for  the  benefit 
of  his  wards,  he  used  the  money  in  the  pur- 
chase of  a  slave  for  himself,  according  to 
his  own  admission ;  and  he  settled  no  ac- 
count of  his  transactions  as  guardian  until 
compelled  to  do  so  by  a  decree  of  the  Circuit 
court  of  Carroll,  entered  in  this  cause  in 
August  1866;  nearly  ten  years  after  his 
qualification. 

In  February  1863,  Jonathan  Jennings, 
who,  upon  the  motion  of  one  of  his  sureties, 
had  been  summoned  to  show  cause  why  he 
should  not  be  required  to  give  a  new  bond, 
appeared  in  court  and  admitted  that  he  had 
received  reasonable  notice  of  such  motion, 
and  declined  to  give  such  bond,  whereupon 
"the  court  revoked  and  annulled  his  power 
as  guardian,  and  removed  him  from  such 
trust  and  appointment"  ;  and  declared  that 
"he  and  his  sureties  be  released  from  any 
and  all  liability  on  his  bond  as  soon  as  he 
shall  have  settled  his  guardian  account." 

On  the  same  day.  Fielding  L.  Hale  was 
appointed  guardian  in  the  place  of  Jen- 
nings. And  on  that  day  (or  certainly  on 
the  next),  Jennings,  without  having  settled 
before  a  commissioner  of  the  court,  any  ac- 
count of  his  transactions  as  guardian,  paid 
over  to  Hale,  the  second  guardian,  the  sum 
of  $690  in  Confederate  money,  and  $293  in 
receipts  and  claims  paid  by  him,  making 
in  all  $983.63;  for  which  Hale  executed  His 
receipt.  This  balance  is  shown  by  an  ex 
parte  statement  which  is  filed  by  Jennings 
with  his  answer,  showing  that  it  was  in 
his  possession  at  the  time  the  bill  was  filed. 
Nor  is  there  any  evidence  to  show  that  it 
was  ever  seen  and  inspected  by  Hale.  This 
paper  shows  that  the  statement  is  made  up 
to  show  the  balance  due  on  2d  February 
1863,  the  calculations  of  interest  being  made 
to  that  day.  So  far  as  the  record  shows, 
Hale  knew  nothing  of  the  transactions  be- 
tween Jennings  and  his  wards.  No  one 
but   Jennings   could  know  anything  on  the 


subject,     because    he     had     never    settled 
any    account.      All     that    the    record 

318  *shows  on  that   subject   is,    that  Jen- 
nings   brought     to     Hale    a    certain 

amount  in  Confederate  money,  and  claims 
paid  by  him,  for  which  Hale  executed  his 
receipt ;  not  a  receipt  in  full,  but  simply  a 
receipt  for  the  aggregate  amount.  For 
aught  that  appears.  Hale,  the  second  guard- 
ian, knew  nothing  of  the  kind  of  currency 
which  Jennins^s,  the  first  guardian,  had 
received.  So  far  as  he  knew,  the  Confed- 
erate currency  paid  to  him  had  been  received 
by  Jennings  in  the  due  execution  of  his 
trust.  There  was,  therefore,  no  error  in 
the  decree  of  the  Circuit  court  which  held 
the  second  guardian  responsible  for  the 
scaled  value  of  the  Confederate  currency  at 
the  date  of  the  payment  to  him,  charging 
him  with  that  amount  with  interest  from 
that  date. 

But  under  the  decree  entered  by  the  Cir- 
cuit court  of  Carroll,  the  first  guardian, 
who  received  for  his  wards  the  sum  of  $791, 
which  he,  by  his  own  confession,  converted 
to  his  own  use,  is  released  from  all  liability, 
and  the  wards,  instead  of  receiving  the  sum 
of  $791,  with  interest  from  the  5th  day  of 
March  1858,  to  which  they  are  justly  entitled, 
are  to  receive  under  this  decree,  only  $177, 
with  interest  from  the  2d  day  of  February 
1863. 

This  decree,  so  manifestly  inequitable 
and  grossly  unjust  to  the  wards,  is  sought 
to  be  maintained  upon  the  ground,  that  the 
first  guardian  is  released  from  all  liability, 
by  the  second  section  of  the  act  passed 
March  3d,  1866,  known  as  the  "adjustment 
act."  That  section  is  in  these  words:  "2. 
Whenever  it  shall  appear  that  any  such  con- 
tract was,  according  to  the  true  understand- 
ing and  agreement  of  the  parties,  to  be 
fulfilled  and  performed  in  Confederate  States 
treasury  notes,  or  was  entered  into  with 
reference  to  said  notes  as  a  standard  of 
value,  the  same  shall  be  liquidated  and 
settled  by  reducing  the  nominal  amount  due 
or  payable  under  such  contract  in  Confed- 
erate States  treasury  notes,  to  its 'true  value 
at  the  time  they  were  respectively  made  and 
entered  into,  or  at  such  other  time  as 
may  to   the   court   seem  right  in  the 

319  ^particular  case;  and   upon   the  pay- 
ment of  the  value  so   ascertained,  the 

party  bound  by  such  contract  shall  be  for- 
ever discharged  of  and  from  the  same :  pro- 
vided, that  in  all  cases  where  actual 
payment  has  been  made  of  any  sum  of  such 
Confederate  States  treasury  notes,  either  in 
full  or  in  part  of  the  amount  payable  under 
such  contract,  the  party  by  or  for  whom  the 
same  was  paid,  shall  have  full  credit  for 
the  nominal  amount  so  paid,  and  such  pay- 
ment shall  not  be  reduced." 

It  is  insisted  by  the  learned  counsel  for 
the  appellees,  that  the  payment  of  Confed- 
erate States  treasury  notes  by  the  first 
guardian,  to  the  second  guardian  in  Feb- 
ruary 1863,  was  such  a  payment,  as  under 
the  proviso  above  recited,  entitled  him  to 
have  full  credit  for  the  nominal  amount  so 
paid.      It  is  clear  that  the  act  of  March  3d, 
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1866,  can  ^have  no  application,  and  never 
was  intended  to  apply,  to  a  case  like  the 
one  under  consideration,  but  was  enacted 
to  give  relief  in  a  class  of  cases  totally 
diiferent.  The  title  of  the  act  and  all  its 
provisions  show  this.  It  is  entitled  *'an  act 
for  the  adjustment  of  liaoilities  accruing* 
under  contracts  and  wills  made  between  the 
1st  of  January  1862,  and  the  10th  day  of 
April  1865."  It  is  only  to  such  contracts 
as  were  made  and  entered  into  between  the 
times  referred  to,  that  the  statute  is  to  be 
applied.  But  in  addition  to  this,  it  must 
appear  that  it  was  the  true  understanding 
and  agreement  of  the  parties  to  the  contract, 
that  it  was  to  be  fulfilled  and  performed  in 
Confederate  States  treasury  notes,  or  was 
entered  into  with  reference  to  said  notes  as 
a  standard  of  value.  Where  under  ^^such  a 
contract' '  there  has  been  an  actual  payment, 
the  party  shall  have  '*full  credit  for  the 
nominal  amount  so  paid.'* 

To  bring  a  case  within  the  operation  of 
this  statute,  three  things  must  concur. 
First.  There  must  be  parties  capable  of 
making  a  contract.  Second.  It  must  be  a 
contract  made  and  entered  into  between  the 
1st  day  of  January  1862,  and  the  10th 
320  day  of  April  1865 ;  and  *Third.  That 
the  contract  according  to  the  true  un- 
derstanding and  agreement  of  the  parties 
was  to  be  performed  or  fulfilled  in  Confed- 
erate States  treasury  notes,  or  was  entered 
into  with  reference  to  said  notes  as  a  stand- 
ard of  value.  After  giving  this  as  the  true 
construction  of  the  statute  (which  can  ad- 
mit of  but  one  construction),  it  is^ufiicient 
to  say  that,  in  the  case  before  us,  the' debt 
was  contracted  in  the  year  1858,  and  was 
due  to  infants. 

Nor  do  the  cases  relied  upon  by  the  coun- 
sel for  the  appellees  furnish  any  authority 
for  sustaining  the  decree  of  the  court  below. 
The  cases  cited  (Sallee  v.  Yeates,  1  Wash. ; 
Walker  v.  Walke,  2  Wash.,  and  other  simi- 
lar cases)  arose  under  the  act  of  1781. 

The  terms  and  provisions  of  that  act  are 
verv  different,  and  far  more  comprehensive 
than  the  act  of  March  3d,  1866.  While  un- 
der the  last  named  act  full  credit  for  the 
nominal  amount  actually  paid  is  restricted 
and  cautiously  limited  to  a  certain  class  of 
contracts,  the  act  of  1781,  in  the  broadest 
and  most  unlimited  terms,  provided  *^that 
in  all  cases  where  actual  payments  have 
been  made  by  an^'  person  or  persons,  of  any 
sum  or  sums  of  the  aforesaid  paper  currency, 
at  any  time  or  times,  either  to  the  full 
amount  or  in  part  payment  of  any  debt, 
contract  or  obligation  whatsoever,  the  party 
paying  the  same,  or  upon  whose  account 
such  sum  or  sums  have  been  actually  paid, 
shall  have  full  credit  for  the  nominal  amount 
of  such  payments ;  and  such  payments  shall 
not  be  reduced,  anything  in  this  act,  or  a.ny 
other  act  or  acts,  to  the  contrary  in  any 
manner  notwithstanding." 

The  decisions  construing  this  act,  so  en- 
tirely different  in  its  provisions,  and 
embracing  in  its  very  terms  **every  debt, 
contract  and  obligation  whatsoever, "  can 
have    no    controlling    effect    upon   the  con- 


struction of  the  act   of  1866,    which  is  cau- 
tiously restricted  in  its  operation  to  a  certain 
class  of  contracts. 

321  *But  it  is  further  insisted  that  there 
is   no   evidence    in    the   record   of    a 

fraudulent  purpose  on  the  part  of  Jennings, 
the  first  guardian,  but  that  he  acted  in 
good  faith,  and  though  he  paid  the  amount 
due  to  his  wards  in  a  depreciated  currency, 
it  was  the  only  currency  in  circulation  at 
the  time,  and  was  at  that  time  generally 
received  in  payment  of  debts.  The  fact 
that  parties  meeting  upon  equal  terms  ad- 
justed their  debts  by  paying  and  receiving 
Confederate  treasury  notes,  when  depreci- 
ated, can  be  no  justification  to  a  gniardian 
to  pay  his  own  debt  due  to  infants,  for 
which  he  had  received  gold  five  years  be- 
fore. His  debt  was  due  to  his  wards.  It 
is  true,  the  second  guardian  was  the  hand 
which  the  law  appointed  to  receive  it,  but 
the  debt  was  due  to  the  wards.  There  is 
nothing  in  the  record  to  show  that  the  sec- 
ond guardian  knew  that  the  Confederate 
currency  paid  to  him  had  not  been  received 
in  the  due  execution  of  his  trust,  and  that 
Jennings  was  paying  his  own  debt  of  $791, 
due  in  gold,  with  interest  from  March  1858, 
with  a  currency  depreciated  to  nearly  one- 
fifth  of  its  nominal  value.  The  fact  that 
the  second  guardian  gave  his  receipt  for  so 
much  in  Confederate  notes,  and  a  check 
which  could  only  be  collected  in  the  same 
currency,  certainly  cannot  be  held  to  be  a 
discharge  of  his  debt.  There  is  no  evidence 
that  the  ex  parte  statement  made  by  Jen- 
nings, and  filed  with  his  answer,  showing 
the  balance  due  his  wards,  was  ever  exhib- 
ited to  him,  and  that  paper  is  not  evidence 
for  any  purpose. 

It  is  not  for  this  court  to  speculate  as  to 
the  motives  and  purposes  of  the  first  guard- 
ian. We  take  the  facts  as  we  find  them  in 
the  record.  At  February  term  of  the  County 
court  of  Carroll,  Jennings  appears  in  court 
and  acknowledges  service  of  a  rule  upon 
him  by  one  of  his  securities,  refuses  to  give 
a  new  bond,  and  as  soon  as  a  new  guardian 
is  appointed,  on  the  very  day — or  certainly 
the  next  day — without  settling  his  account 
before   a  commissioner,    but  upon  an 

322  ex  parte  statement  *made  by  himself, 
showing    the   balance   due  his  wards, 

settles  with  the  second  guardian  by  paying 
one-fifth  of  what  was  justly  due  his  wards. 
Now  he  knew  that  he  had  received  $791  in 
sound  currency.  He  knew  that  he  had  never 
invested  that  amount,  as  the  law  requires, 
for  the  benefit  of  his  wards,  but  had  used 
it  in  purchasing  property  for  himself.  He 
knew  he  was  seeking  to  discharge  this  debt 
in  a  currency  depreciated  to  nearly  one-fifth 
of  its  nominal  value.  And  then  he  comes 
into  a  court  of  equity  to  ask  its  aid  in 
shielding  him  from  the  payment  of  an 
honest  debt,  due  to  infants,  and  to  seek  a 
full  discharge  from  all  liability,  by  throw- 
ing the  loss  upon  those  parties  who  are  the 
special  objects  of  the  protection  of  a  court 
of  equity. 

I  am   of   opinion    that    the   decree  of  the 
court  below  ought  to  be  reversed,  and  that 
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an  account  should  be  taken  of  the  transac- 
tions of  the  first  guardian,  in  which  he  shall 
be  charg-ed  with  the  whole  amount  received 
for  his  wards  in  a  sound  currency,  and  to 
be  credited  by  the  scaled  value  of  the  Con- 
federate currency  at  the  time  it  was  paid  to 
the  second  guardian ;  and  that  he  shall  be 
charged  with  compound  interest,  and  shall 
receive  no  commissions. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Decree  reversed. 


323 


*Higginbotham  V.  Brown. 

June  Term,  1872,  Wytheville. 


1.  Spcdiic  PerloraiaiMe->Wh«ii  Appasl  Allowed.— In  a 

8ait  by  B  against  H  for  specific  performance  of  a 
contract  for  the  sale  of  one  hundred  and  fifty  acres 
of  land,  part  of  a  larsre  tract  of  two  tbonsand  six 
linndred  and  eig-hty-four  acres,  sold  by  W  toC, 
tinder  whom  both  B  and  H  claimed,  the  court 
holding  that  B  was  entitled  to  recorer.  directed  a 
surveyor  named,  to  go  on  the  land  and  lay  off  the 
one  hundred  and  fifty  acres,  by  metes  and  bounds 
and  report  to  the  court.  Before  the  survey  Is  made 
J  obtains  an  appeal  from  the  decree.  Hsld:  The 
appeal  should  not  have  been  allowed  until  the  re- 
port was  made,  and  therefore  dismissed. 
a.  Liability  for  Pnrchato  Money.— H  having-  paid  a 
part  of  the  purchase  money  due  from  C  to  W,  the 
one  hundred  and  fifty  acres  is  liable  for  lis  due 
proportion  thereof. 

In  July  1868,  Joseph  C.  Brown  instituted 
a  suit  in  equity  in  the  Circuit  court  of  Taze- 
well county,  against  Samuel  W.  Higgin- 
botham  and  others,  to  obtain  a  conveyance 
of  a  tract  of  one  hundred  and  fifty  acres  of 
land,  once  lying  in  the  county  of  Tazewell, 
but  at  the  time  of  the  suit  instituted,  in  the 
county  of  Buchanan.  The  bill  alleged,  that 
on  the  9th  of  November  1854,  John  Cecil 
executed  his  title  bond  to  Wm.  MuUins  for 
one  hundred  and  fifty  acres  of  land  lying 
on  the  Laurel  fork  of  Dismal,  then  in  the 
county  of  Tazewell,  now  in  the  county  of 
Buchanan,  being  a  part  of  the  Warder  land ; 
and  he  bound  himself  in  the  penalty  of 
three  hundred  dollars  to  make  to  Mullins  a 
deed  with  general  warranty  when  the  pur- 
chase money  was  fully  paid.  That  Cecil 
had  purchased  from  the  agent  of  Warder  a 
large  tract  of  twenty-six  or  twenty-seven 
hundred  acres  in  the  Warder  survey,  includ- 
ing this  one  hundred  and  fifty  acres.     That 

Cecil  delivered  to  Mullins  possession 
324      of  *this  one   hundred   and  fifty  acres 

sold  to  him.  That  on  the  12th  of 
December  1854,  Mullins  assigned  the  bond 
to  Shadrack  Ratliff,  for  value  received; 
and  on  the  26th  of  October  1857,  Ratliff 
assigned  it  for  value  to  the  plaintiff.  That 
Mullins  gave  his  bond  to  Cecil  for  $150  for 
the  full  amount  of  the  purchase  money  of 
the  one  hundred  and  fifty  acres  of  land ;  and 
that  Ratliff  paid  to  Cecil  the  amount  due 
upon  the  bond  and  took  it  in.  That  Mullins 
delivered  possession  of  the  land  to  Ratliff, 
who  delivered  like  possession  to  the  plaintiff, 
who  has  had  possession  ever  since. 


The  bill  further  states  that  Cecil  not 
having  received  a  conveyance  of  the  land 
from  the  Warders,  failed  to  make  a  deed  to 
the  plaintiff.  That  he  died  in  1863,  leaving 
the  defendants  his  heirs  at  law;  and  that 
Henry  D.  Aston,  the  attorney  in  fact  of  the 
Warders,  had  made  a  deed  for  the  whole 
tract  of  twenty-six  or  twenty-seven  hundred 
acres  to  the  defendants,  heirs  of  John  Cecil. 
He  exhibits  his  title  bond  with  the  assign- 
ments upon  it,  and  prays  for  a  conveyance 
to  him  of  the  one  hundred  and  fifty  acres 
of  land,  and  for  general  relief. 

Higginbotham  answered  the  bill.  He 
says  the  plaintiff  is  mistaken  in  supposing 
that  the  defendants  inherited  the  land  from 
John  Cecil.  It  is  true  Cecil  died  in  1863, 
but  he  left  neither  real  nor  personal  estate. 
He  had  become  largely  involved  as  surety^ 
some  years  before  the  war,  and  having  to 
pay  these  debts,  he  was  reduced  to  a  very 
destitute  condition. 

He  further  says,  that  Cecil  was  his 
father-in-law  and  was  indebted  to  him 
$630.27  due  October  2d,  1856,  and  three  other 
small  notes  which  he  sets  out.  That  a  3'ear 
or  more  before  his  death,  Cecil  told  respond- 
ent that  at  some  previous  time  he  purchased 
from  the  Warders  two  thousand  six  hundred 
and  eighty-four  acres  of  land,  lying  upon 
the  waters  of  Sandy,  at  ten  cents  an  acre, 
and  held  their  bond  for  the  title ;  that  he 
had  paid  a  part  of  the  purchase  money, 
but  owed  a  balance,  the  amount  of 
325  ♦which  he  did  not  know.  That  he 
would  transfer  to  respondent  the  bond, 
and  by  paying  the  Warders  the  balance  of 
the  purchase  money,  he  would  procure  a 
title  to  the  land,  and  mieht  have  the  same 
towards  what  he  (Cecil)  owed  him.  Re- 
spondent believing  he  could  not  be  worsted, 
acceded  to  the  proposition  and  took  the  bond. 
After  the  war  he  paid  to  Aston,  the  attor- 
ney in  fact  of  the  Warders,  the  balance  of 
the  purchase  money  due  upon  the  land, 
amountine  principal  and  interest  to  S243, 
and  obtained  from  Aston,  as  attorney  in 
fact  for  the  Warders,  a  conveyance  of  the 
land  to  himself. 

He  further  says,  at  the  time  of  his  ob- 
taining the  transfer  of  the  title  bond,  and 
at  the  time  of  securing  the  conveyance  and 
paying  the  purchase  money  to  the  Warders, 
he  had  no  notice  of  any  claim  on  the  part 
of  the  complainant  or  of  any  other  person, 
and  knew  nothing  of  the  transactions  al- 
leged in  the  bill.  He  is,  therefore,  a  pur- 
chaser for  valuable  consideration  without 
notice,  and  in  this  character  claims  protec- 
tion against  the  claims  of  the  plaintiff. 
Respondent  knows  nothing  of  any  posses- 
sion on  the  part  of  the  complainant.  After 
paying  the  purchase  money  and  obtaining 
the  legal  title,  he  found  a  person  or  two 
upon  the  land,  whom  he  regarded  as  squat- 
ters; but  they  set  up  no  adverse  claim,  and 
agreed  to  hold  the  land  under  respondent. 

The  title  bond  under  which  the  plaintiff 
claims,  says,  Cecil  has  this  day  sold  Wm. 
Mullins  one  hundred  aijd  fifty  acres  of  land 
lying  on  Laurel  fork  of  Dismal,  beginning 
at  a  black  gum,  John   Brown's  corner,  and 
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running  up  Laurel  for  quantity,  being  part 
of  the  Warder  land.  And  he  binds  himself 
in  the  penalty  of  $300,  to  convey  with  gen- 
eral warranty,  when  the  purchase  money  is 
fully  paid,  November  9th,  1854. 

The  note,  bonds   and   deed  mentioned  in 
the  defendant's  answer,  are  also  filed.     The 
deed  is  in  consideration  of  $268.40,   in  hand 
paid,    the   receipt   whereof   is    thereby    ac- 
knowledged. 

326  *There  were  but  two  depositions  filed 
in  the  cause,  one   of   them  of  Aston, 

the  attorney  in  fact  of  the  Warders,  who 
said  that  he  held  two  promissory  notes  of 
Cecil's  for  the  land.  He  held  the  notes 
several  years  before  any  payment  was  made. 
Some  time  before  the  death  of  John  Cecil, 
his  son,  Samuel,  paid  witness  $175,  and  said 
it  was  money  sent  by  his  father  who  wanted 
it  credited  on  his  notes,  which  was  done. 
Some  time  after  the  death  of  John  Cecil, 
witness  received  a  note  from  Joseph  Straus 
asking  him,  if  the  balance  of  the  purchase 
money  was  paid,  he  would  make  the  title  to 
S.  W.  Higginbotham ;  which  witness  con- 
sented to  do,  and  did  do,  thinking  it  all 
right  as  he  was  one  of  the  heirs  of  John 
Cecil. 

Ratliff,  the  other  witness,  proved  the  pur- 
chase by  himself  from  Mullins;  and  that 
he  paid  to  John  Cecil  in  his  lifetime,  one 
hundred  and  fifty  dollars,  the  amount  Mul- 
lins was  to  pay  Cecil  for  the  land.  And 
that  Cecil  stated  to  his  son,  S.  W.  Cecil, 
that  that  money  must  go  to-morrow  to  Es- 
quire Aston  as  ^P^^t  of  the  purchase  money 
for  that  land.  The  witness  said  further, 
that  he  took  possession  of  the  said  land  at 
the  time  Mullins  assigned  to  him  the  bond, 
and  built  a  house  thereon,  and  held  posses- 
sion about  three  years,  and  then  sold  to  J. 
C.  Brown ;  and  that  Brown  has  held  peace- 
able possession  ever  since. 

The  cause  came  on  to  be  heard  upon  the 
11th  day  of  November  1869,  when  the  court 
held  that  the  plaintiff.  Brown,  was  entitled 
to  a  decree  for  the  one  hundred  afid  fifty 
acres  of  land  in  the  bill  and  title  bond  men- 
tioned; and  decreed  that  the  defendant, 
Higginbotham,  should  convey  the  same  to 
the  plaintiff  according  to  said  title  bond  by 
metes  and  bounds,  to  be  ascertained  by  a 
survey  to  be  made  by  S.  L.  Graham,  who 
is  hereby  directed  to  make  and  report  such 
survey  to  the  court. 

On  the  25th  of  May   1870,    the  court  made 
another    order    in    the    cause,    viz:    Sam- 
uel   L.    Graham,    the    commissioner, 

327  *heretofore    appointed    to    make    the 
survey  in  this  cause,  not  having  been 

able  to  do  so,  on  motion  of  complainant  by 
his  attorney,  it  was  ordered  that  Rufus 
Brittain  be  appointed  surveyor  in  the  place 
of  S.  If  Graham,  and  that  he  be  required 
to  perform  the  duties  required  of  the  said 
Graham,  and  report  to  the  court  by  the  next 
term. 

After  this  last  order  was  made,  Higgin- 
botham applied  to  a  judge  of  this  court  for 
an  appeal  from  the  decree  of  November 
11th,  1869;  which  was  allowed. 


B.  J.  Johnston  and  J.    T.    Campbell,    for 
the  appellant. 

J.  W.  &  J.  P.  Sheffey,  for  the  appellee. 

MONCURE,  P.  delivered   the  opinion  of 
the  court. 

The  appellant  claims  to  be  a  bona  fide 
purchaser,  for  value  and  without  notice,  of 
the  entire  survey  of  2,684  acres  of  land,  of 
which  the  150  acres  claimed  by  the  appellee, 
Joseph  C.  Brown,  forms  a  part,  and  that, 
therefore,  the  said  appellee  has  no  right  to 
have  specific  execution  of  the  title  bond  for 
the  said  150  acres,  according  to  the  claim 
asserted  in  the  bill.  There  is  no  proof  in 
the  cause  of  any  purchase  made  by  the  ap- 
pellant, Samuel  W.  Higginbotham,  of  the 
equitable  estate  of  John  Cecil,  in  the  said 
survey  of  2,684  acres,  bought  by  him  of  the 
Warders,  as  claimed  in  the  answer  of  said 
Higginbotham.  The  appellant,  therefore, 
wholly  failed  to  sustain  his  defence  of  bona 
fide  purchase  for  valu«  and  without  notice. 
He  has,  however,  it  seems,  paid  the  balance 
of  the  purchase  money  due  by  John  Cecil  to 
the  Warders  for  the  land,  and  obtained  a 
conveyance  of  the  legal  title  from  them  by 
their  attorney  in  fact.  He  is,  therefore, 
entitled  to  stand  in  their  shoes,  and  to  hold 
the  entire  survey,  including  the  150  acres  of 
land,  for  his  indemnity  and  reimbursement 
in    regard   to   the  balance   of  the  purchase 

money    paid    by    him    as    aforesaid. 
328      Subject  to   that  right,  *the  appellee, 

Joseph  C.  Brown,  has  a  valid  claim 
against  the  said  survey  of  land  on  the  title 
bond  for  the  said  150  acres,  and  is  entitled 
to  have  specific  execution  of  the  said  title 
bond,  provided  the  said  150  acres  of  land 
can  be  ascertained  and  laid  off  according  to 
the  description  and  direction  contained  in 
the  said  bond  and  the  endorsements  thereon. 
The  court  below,  by  an  interlocutory  decree 
made  on  the  11th  day  of  November  1869, 
decreed  that  the  complainant  is  entitled  to 
a  decree  for  the  150  acres  of  land  in  the  bill 
and  title  bond  mentioned,  and  that  the  said 
Samuel  W.  Higginbotham  convey  said  150 
acres  of  land  to  complainant,  according  to 
said  title  bond,  by  metes  and  bounds,  to  be 
ascertained  by  survey  to  be  made  by  S.  I^. 
Graham,  who  was  thereby  directed  to  make 
and  report  such  survey  to  the  court,  and  the 
oause  was  continued.  At  a  subsequent  term 
of  the  court,  the  said  Graham  not  having 
been  able  to  make  the  said  survey,  on  mo- 
tion of  the  complainant,  it  was  ordered  that 
Rufus  Brittain  be  appointed  surveyor  in 
the  place  of  said  Graham,  and  that  he  per- 
form the  duties  required  of  said  Graham 
and  report  to  the  court  at  the  next  term ; 
and  the  cause  was  again  continued.  After- 
wards, and  before  any  report  was  made  by 
said  Brittain  under  the  said  order,  this  ap- 
peal was  applied  for  and  allowed  to  the  said 
interlocutory  decree  of  the  11th  of  Novem- 
ber 1869. 

The  court  is  of  opinion  that  it  was  most 
proper  that  the  case  should  be  proceeded  in 
farther  in  the  court  below  before  an  appeal 
was  allowed  therein.     It  can    be   better   as- 
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certained  after  the  said  survey  is  made  and 
reported  to  the  court,  with  any  facts  elicited 
thereby  or  evidence  connected  therewith, 
whether  the  said  decree  is  proper  or  not ; 
and  if  not,  what  decree  ought  to  be  made  in 
the  case  as  it  may  then  exist,  which  decree 
it  will  l>e  competent  for  the  court  then  to 
make.     The  court  is,  therefore,    of  opinion 

that  the  said  appeal  was  prematurely 
329      *and  improvidently  allowed,  and  it  is 

decreed  and  ordered  that  the  same  be 
dismissed,  and  that  the  appellant  pay  to 
the  said  appellee,  Brown,  his  costs  by  him 
abont  his  defence  in  this  behalf  expended. 
And  the  cause  is  remanded  to  the  court  be- 
low for  further  proceedings  to  be  had 
therein. 

Appeal  dismissed. 


330 


*Pratt  &  al.  v.  Cox  &  als. 
June  Term,  1872,  Wyihevllle. 


I.  Conveyance  of  Lands— Fraud.*— A  conveys  tx>  U  a 
tract  of  land,  with  the  intent  to  defraud  his  cred- 
itors: and  U,  to  carry  out  the  purpose  of  A,  con- 
veys the  land  without  consideration,  to  C  and 
others,  infant  children  of  A.  The  land  is  liable  to 
satisfy  the  creditor  of  A,  whether  such  at  the 
date  of  A*s  deed,  or  becoming  such  subsequently. 

%.  Same— Same— BUI  to  Set  A^lde.— S,  a  creditor  of  A 
files  a  bill  to  set  aside  said  deeds,  and  subject  the 
land  to  the  payment  of  his  debt.  The  evidence  in 
that  case  establishes  the  fraud,  and  the  deeds  are 
declared  fraudulent  and  void  as  to  the  creditors 
of  A,  and  the  land  is  rented  out  to  B  to  pay  the 
debt  B  rents  it  to  A  on  the  same  terms,  and  A 
conveys  the  land  in  trust  to  secure  the  amount  of 
the  rent  to  B.  The  trustee  sells  a  part  of  the  land 
to  P.    Held: 

Fide  Creditors— B  is  a  bona 


Ad€  creditor  of  A.  entitled  to  subject  the  land  to 
the  payment  of  the  debt 

a.  Sane— Same — Bona  Fide  Purcliasors.— P  is  a  bofM 
Mt  purchaser,  and  has  a  valid  title  to  the  land. 
3.  Same— Same— Decree  of  Sale.— After  the  decree  in 
the  case  of  S  v.  A  and  others,  C  &c.,  the  children 
of  A  file  a  bill  settlnjr  out  the  deeds,  the  said  suit 
and  the  deed  from  A  to  secure  B;  insisting  that 
the  last  deed  is  invalid,  and  that  P  acquired  no 
title  to  the  land  by  his  purchase.  They  say  there 
are  other  creditors  of  A  who  are  seeking  to  sub- 
ject the  land,  and  they  ask  that  it  may  be  sold  un- 
der a  decree  of  the  court:  that  an  account  may 
he  taken  of  the  debts  of  the  creditors  entitled  to 
subject  the  land;  that  these  may  be  paid;  and  the 
balance  of  the  purchase  money  paid  to  them. 
The  court  holding  that  the  sale  to  P  Is  valid, 

^Conveyance  of  Land— Fraud.— Oited  in  Johnson  v. 
Warner.  76  Va.  601,  as  authority  for  the  proposition 
that  a  conveyance,  fraudulent  as  to  exlstinar  cred- 
itors, is  also  fraudulent  as  to  subsequent  ones;  also 
as  sustaining'  the  proposition  that  fraudulent  intent 
need  not  be  established  by  express  proof  but  may  be 
shown  by  Just  lej^al  Implication  from  the  evidence 
where  the  circumstances  are  such  that  the  intent 
may  he  justly  inferred.  See  Lockhard  v.  Beckley, 
10^.  Va.101.  103.104. 


should  not  have  decreed  that  A  should  convey  the 
residue  of  the  land  to  C  &c.  subject  to  the  debts 
of  A;  but  should  direct  an  account  of  the  debts; 
that  the  land  be  sold,  the  debt  paid,  and  the  sur- 
plus paid  to  C  ^. 

4.  Same— Same— 5amc— Record  wim  Evidence.- The 
record  in  the  case  of  S  v.  A  and  others  is  referred 
to  in  the  bill  of  C  &c.,  and  is  made  an  exhibit 
with  the  answer  of  B.  It  is  not  excepted  to. 
nor  is  it  objected  to  as  evidence  in  the  Circuit 
court  and  the  decree  is  obviously  founded  upon 
the  evidence  filed  in  that  case.  This  court  will, 
therefore,  rearard  it  as  evidence  in  the  cause 
for  all  purt>oses. 

331  *In  April   1856,  Philip   D.    Cox  and 
six  others,  children  of  A.  H.  Cox,  two 

of  whom  were  infants,  filed  their  bill  in 
the  Circuit  court  of  Smyth  county,  in  which 
they  state  that  A.  H.  Cox,  on  the  10th  of 
May  1843,  conveyed  to  Philip  Umbarger, 
two  tracts  of  land  containing  two  hundred 
and  fifty  acres,  in  the  Rich  Valley  on  the 
north  fork  of  Holston  river,  where  said  A. 
H.  Cox  resided,  upon  a  trust  expressed  in 
an  article  of  agreement  between  them  dated 
the  1st  of  February  1843,  that  said  Umbarger 
and  his  wife  would  make  to  the  plaintiffs  a 
right  in  fee  simple  to  said  land,  on  condi- 
tion that  said  Cox  pays  to  Umbarger  all  he 
owed  him.  That  Cox  having  paid  Umbarger 
all  he  owed,  by  deed  dated  the  17th  of  March 
1852,  Umbarger  conveyed  to  the  plaintiffs 
all  the  lands  conveyed  by  Cox  to  him,  except 
some  small  parcels  which  had  been  conveyed 
to  other  parties.  That  when  these  deeds 
were  made  the  plaintiffs  were  of  tender 
years,  and  all  was  fair  on  their  part,  and 
they  knew  of  no  unfair  intent  or  purpose 
on  the  part  of  the  parties  who  thus  invested 
them  with  the  legal  title. 

They  further  say,  that  in  January  1856, 
David  Sexton  filed  his  bill  in  this  court* 
against  A.  H.  Cox  and  others,  charging 
that  said  deed  was  voluntary,  and  that  said 
land  was  liable  to  the  payment  of  a  judg- 
ment lien  claimed  by  him  against  said  A. 
H.  Cox  for  $266.65,  with  interest  from  the 
22d  of  October  1853,  and  costs;  and  by  a 
decree  in  said  cause  at  the  September  term 
1858,  the  said  deeds  were  set  aside  as  fraud- 
ulent and  void,  as  to  said  Sexton ;  and  the 
court  being  of  opinion,  that  the  rents  of 
the  land  would  pay  the  debt  within  five 
years,  ordered  that  V.  S.  Morgan,  as  com- 
missioner, should  rent  out  said  lands  to  the 
highest. bidder,  on  a  credit  of  six  and  twelve 
months,  taking  bond  with  good  security. 
That  the  commissioner,  on  the  18th  of  No- 
vember 1858,  rented  said  lands  to  Patrick 
C.  Buchanan,  Jr.,  for  $418.34,  upon  the 
terms  of  the  decree,  and  took  the  notes  of 
said  Buchanan  with   James   Cox    and 

332  James  H.  *Buchanan   as  his  sureties. 
All  of  which  will  appear  by   the  pro- 
ceedings in  that  case. 

That  A.  H.  Cox  retained  the  property 
under  some  contract  with  said  Patrick  C. 
Buchanan,  and,  without  authority  from  the 
plaintiffs,  executed  a  deed  of  trust  upon  the 
land   to  P.  Campbell   Buchanan,    to   secure 
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the  said  parties  for  the  amount  of  said 
rent.  That  the  trustee  had  advertised  the 
land  for  sale  for  the  payment  of  said  rent, 
and  will  proceed  to  sell  unless  restrained 
by  the  court. 

They  say  further,  that  one  David  Graham, 
claiming"  to  be  a  creditor  of  A.  H.  Cox,  has 
filed  his  bill  to  have  the  said  land  sold  for 
the  satisfaction  of  a  judgment  recovered  in 
the  county  court  of  Smyth  county,  against 
said  Cox  and  two  others,  for  $264.99,  with 
interest  from  February  1853,  and  costs; 
and  that  there  are  other  claims  asserted  by 
other  persons  claiming  to  be  creditors  of 
A.  H.  Cox,  to  subject  said  land  to  their 
claims. 

They  further  say,  that  to  sell  the  land  as 
it  now  stands,  under  said  deed  of  trust, 
would  result  in  a  ruinous  sacrifice.  That 
the  plaintiffs  have  the  legal  title,  and  all 
that  the  creditors  of  A.  H.  Cox  can  claim 
is  to  subject  the  land  or  its  rents  to  the 
payment  of  their  debts.  The  plaintiffs 
therefore  desire  to  arrest  the  sale  under  the 
deed  of  trust,  and  have  the  sale  made  by 
decree  of  the  court  in  this  case,  and  have 
the  proceeds  applied  to  the  payment  of  the 
bona  fide  debts  of  the  said  A.  H.  Cox, 
which  may  be  proved  in  the  case ;  and  to 
have  the  surplus  secured  to  the  plaintiffs. 
And  they  submit  to  the  court  whether  on 
the  supposition  that  the  deeds  were  volun- 
tary, the  debts  chargeable  on  the  land  are 
the  debts  due  from  him  at  the  date  of  his 
conveyance  to  Umbarger,  or  include  his 
debts  to  the  present  date ;  and  whether  the 
claim  of  P.  C.  Buchanan  and  others  is 
equitably  chargeable  on  said  land  or  its 
proceeds. 

And  making  A.  H.  Cox,  P.  C.Buchanan, 
James  Cox,  James  H.  Buchanan  and 
333  David  Graham  parties  Mefendants, 
they  pray  that  the  trustee  may  be  en- 
joined from  selling  the  land  under  his  deed, 
and  Graham  be  enjoined  from  selling  under 
his  judgment,  until  he  exhaust  the  property 
of  the  other  parties  to  his  judgment,  and 
that  he  be  required  to  prove  his  debt  as 
other  creditors  shall  be  required  to  prove 
theirs  in  order  to  participate  in  said  fund. 
That  if  necessary,  an  account  be  directed 
to  ascertain  the  amount  of  the  debts  or 
liens  chargeable  on  said  land,  and  that  so 
far  as  they  are  so  chargeable  they  may  be 
paid  by  the  sale  of  the  land  by  a  commis- 
sioner, and  that  the  balance  of  the  proceeds 
of  the  sale  may  be  secured  to  the  plaintiffs, 
and  they  ask  for  general  relief. 

The  injunction  was  granted,  but  too  late 
to  arrest  the  sale  under  the  deed  of  trust, 
though  the  trustee  had  notice  of  the  appli- 
cation ;  and  the  plaintiffs  filed  an  amended 
bill,  in  which  they  say  that  the  trustee  sold 
a  part  of  the  land,  describing  it,  containing 
twenty-six  acres,  at  which  sale  Nicholas 
Pratt  and  Jordon  Furguson  became  the 
purchasers  at  the  price  of  $600,  and  they 
have  taken  possession  of  it.  They  insist 
that  the  sale  is  invalid,  on  the  grounds 
stated  in  the  original  bill,  and  for  others 
stated,  among  them  the  notice  to  the  trus- 
tee, and  that  the  price   was  grossly   inade- 


rs,  Annotatbd.  333,  334,  335 

quate.  And  making  Pratt  and  Furguson 
parties,  they  adopt  the  prayer  of  the  origi- 
nal bill,  and  ask  that  the  sale  may  be  set 
aside. 

Patrick  C.  Buchanan  answered  the  origi- 
nal, and  also  the  amended  bill.  He  insisted 
that  by  the  decree  in  the  case  of  Sexton  v. 
Cox,  the  deeds  of  Cox  to  Umbarger,  and  of 
Umbarger  to  the  plaintiffs,  were  declared " 
fraudulent  and  void,  and  on  that  account 
absolutely  set  aside ;  thus  revesting^  in  A. 
H.  Cox  the  legal  title  to  the  land  as  fully 
and  completely  as  before  the  execution  of 
his  deed  to  Umbarger.  That  the  plaintiffs, 
therefore,  had  no  interest  in  the  land,  and 
had  no  right  to  institute  a  suit  for  its  sale, 
or  to  remove  incumbrances  that  are  upon  it. 
He  says  that  he  and  James  Cox  rented 

334  the  *land,  and  that  A.  H.  Cox  desired 
to  rent  it,  and  they  agreed  to  let  him 

have  it  on  the  same  terms.  Cox  to  execute 
a  deed  of  trust  to  P.  Campbell  Buchanan  to 
secure  the  payment  of  the  money ;  and  this 
was  done.  He  filed  the  record  in  the  case 
of  Sexton  v.  Cox  and  others,  and  made  it  a 
part  of  his  answer. 

In  his  answer  to  the  amended  bill  he  says : 
The  land  sold  by  the  trustee  was  sold  as  it 
was  and  with  its  boundaries,  at  the  express 
request  of  A.  H.  Cox,  and  in  the  presence 
of  P.  D.  Cox,  one  of  the  plaintiffs. 

Pratt  and  Furguson  answered,  saying 
that  they  know  nothing  of  the  circumstances 
under  which  the  land  was  rented,  nor  do 
they  know  anything  in  relation  to  the  deed 
of  trust,  except  that  such  deed  was  executed 
and  recorded.  That  they  attended  the  sale 
for  the  purpose  of  purchasing  the  g^round 
mentioned  in  the  amended  bill ;  but  when 
the  sale  was  commenced,  fearing  that  some 
difficulty  would  arise  in  relation  to  said 
sale,  they  declined  to  bid  the  amount  they 
had  agreed  upon  for  the  property  before 
they  went  to  the  place  of  sale;  and  it  was 
crying  for  only  $200,  when  A.  H.  Cox 
stepped  up  to  them  and  requested  them  to 
bid  for  the  property.  That  Pratt  said  to 
him,  that  he  and  Furguson  did  not  want  to 
buy  a  law  suit.  Cox  then  remarked  to  them 
to  bid  up ;  that  there  was  no  danger  of  a 
law  suit.  After  this  was  said,  respondents 
did  bid  for  the  property,  and  became  the 
purchasers  at  $600  cash,  which  was  a  full 
and  fair  price  for  it.  That  P.  D.  Cox  was 
present  and  heard  his  father's  remarks  to 
the  respondents,  and  did  not  say  a  word. 
That  they  were  put  into  possession  of  the 
property,  and  had  held  it  ever  since. 

There  was  no  parol  evidence  in  the  cause, 
and  the  only  exhibits  were  the  deed  of  trust 
from  A.  H.  Cox  to  P.  Campbell  Buchanan, 
and  the  record  in  the  case  of  Sexton  v.  Cox. 
The  parol  evidence  making  a  part  of  this 
record  proved  beyond  question,  that  the 
deeds  from  A.   H.    Cox   to   Umbarger 

335  and  from  Umbarger  to  the  ^plaintiffs 
were  not  only  without  any  considera- 
tion deemed  valuable  in  law,  but  were 
fraudulent  in  fact,  and  intended  to  shield 
the  property  of  Cox  from  his  creditors.  To 
this  record  as  evidence  there  was  no  excep- 
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tion,  and  it  was  obviously  the   basis  of  the 
decree  of  the  court. 

The  cause  came  on  to  be  heard  on  the  5th 
of  April  1861,  when  the  court  held  that  Pratt 
and  Furg'uson  were  purchasers  for  value 
without  notice,  and  entitled  to  hold  the 
land  purchased  by  them ;  and  that  the  plain- 
tiffs were  entitled  to  hold  the  residue  of  said 
land,  subject  to  any  valid  claims  upon  the 
same  by  the  creditors  of  A.  H.  Cox.  And 
it  was  decreed  that  A.  H.  Cox  should  con- 
vey the  same  with  special  warranty  to  the 
plaintiffs,  subject  to  any  valid  liens  against 
the  said  lands  prior  to  the  decree  rendered 
in  the  case  of  Sexton  v.  Cox  and  others, 
setting  aside  the  deeds  as  hereinbefore 
stated,  Ac,  Ac.  From  this  decree  the 
plaintiffs  obtained  an  appeal  to  the  District 
court  of  Appeals  at  Abingdon. 

The  cause  came  on  to  be  heard  in  the  Dis- 
trict court  of  Appeals  in   April   1861,  when 
that  court  held :  That  though  the  deeds  from 
A.  H.  Cox  to  Umbarger  and  from  Umbarger 
to  P.  D.  Cox  &c.,  may   have  been  designed 
to  hinder  and  delay  the  creditors  of  A.  H. 
Cox,  and  though  the  latter  deed  was  wholly 
voluntary    as   to  the   grantees  therein,  yet 
that  as  between  the  parties  it  must  be  held 
that  both  were  valid,  and  that  the  deed  from 
Umbarger  to  P.  D.  Cox  Ac.    vested  in  them 
the   legal  title  to,  and  absolute  property  in 
the  lands  therein   mentioned,    subject  only 
to  the  claims  of  the   prior  creditors  of  A. 
H.    Cox ;  and   that   the  effect  of  the  decree 
in  the   case   of   Sexton    v.    A.    H.  Cox  and 
others,  was  simply   to  set   aside  said  deeds 
as  against  the  plaintiff  in  that  suit,  and  to 
subject  the    land   thereby  conveyed   to    the 
satisfaction  of   his   judgment;  and  that  it 
did  not  reinvest  the   title   thereto  in  A.  H. 
Cox,  nor  divest  the  title  of  P.  D.  Cox  Ac. , 
nor  in  any  manner  interfere  with  the  rights 
which  they  had  acquired  to  said  lands  under 
said   deeds.     That,    therefore,    at  the 
336      *time  of  the  execution  by  A,  H.  Cox, 
of    the   deed   of   trust  of   the  10th  of 
February  1859,  as  purchasers   under   which 
Pratt  and  Furguson   claim,    the  said  A.  H. 
Cox  had  no  title  to  or  interest  in  said  lands 
which  he  could  convey,  but   the   legal   title 
thereto  and  the  ownership  thereof,  were  in 
P.  D.  Cox  Ac,  subject  to  the  leasehold  in- 
terest of  four  years  and  five  months,  which 
Patrick    C.    Buchanan  had  acquired  by  his 
purchase  at  the  commissioner's  sale,   made 
under  the  decree  aforesaid   on   the   18th   of 
November  1858.     That   Pratt  and  Furguson 
in  purchasing  under  the  deed  of  trust  afore- 
said,   were   purchasers   with   notice  of  the 
title   of    P.    D.    Cox   &c.,    and  acquired  no 
rights   paramount    to    those   of  said  P.  D. 
Cox  Ac. ;  and,    therefore,    that   the   Circuit 
court  in  its  decree  in  this  cause   of  the  5th 
of  April  1861,  instead  of  directing  that  Pratt 
and  Furguson   should    hold    the    land   pur- 
chased by  them,  as  aforesaid,  free  from  the 
claim  of  P.  D.    Cox  Ac,    should   have    re- 
quired them  to  surrender  the  same  to  P.  D. 
Cox   Ac.    at  the  expiration  of  the  term  for 
which  Patrick  C.  Buchanan  had  purchased 
them,  viz :  on    the  18th  of  April  1863,  from 
which  time  they  were  entitled  to  hold  them 


in  absolute  property,  subject  only  to  the 
just  claims  of  the  creditors  of  A.  H.  Cox, 
who  were  such  prior  to  the  5th  of  January 
1843,  the  date  of  the  recordation  of  the  deed 
from  A.  H.  Cox  to  Umbarger. 

It  was,  therefore,  ordered  that  the  decree 
of  the  Circuit  court  be  reversed  with  costs ; 
that  the  deed  from  A.  H.  Cox  to  P.  Camp- 
bell Buchanan,  and  the  sale  thereunder  to 
Pratt  and  Furguson,  be  set  aside,  and  the 
time  of  the  lease  having  long  since  expired, 
that  they  forthwith  surrender  to  P.  D.  Cox 
Ac.  the  lands  purchased  by  them  as  afore- 
said. 

From  this  decree  Pratt  and  Furguson  ap- 
plied to  this  court  for  an  appeal ;  which  was 
allowed. 

B.  R.  Johnston,  Richardson,  and  Gilmore, 
for  the  appellants. 

J.  W.  A   J.    P.    Sheffey,    for   the   appel- 
lees. 

337         ♦BOULDIN,  J.  delivered  the  opinion 
of  the  court. 

The  only  evidence  assailing  the  validity 
of  the  deeds  in  the  proceedings  mentioned 
from  A.  H.  Cox  to  Umbarger,  and  from 
Umbarger  to  the  appellees,  P.  D.  Cox  and 
others,  children  of  A.  H.  Cox,  is  the  evi- 
dence, oral  and  documentary,  contained  in 
the  record  of  the  case  of  David  Sexton  v. 
A.  H.  Cox  and  others,  filed  as  an  exhibit 
with  the  answer  of  P.  C.  Buchanan,  Jr. ; 
but  that  record  was  referred  to  also  in  the 
bill,  and  has  been  read  and  relied  on  as  evi- 
dence throughout  the  proceedings  by  both 
sides,  without  exception  or  objection  thereto 
by  any  of  the  parties,  either  in  the  court 
below  or  in  this  court.  It  will  be  regarded, 
therefore,  as  evidence  in  the  cause  for  all 
purposes.  And  the  court  is  of  opinion,  on 
the  record  aforesaid,  and  the  pleadings  and 
other  proof s  in  the  cause : 

1.  That  the  deed  from  A.  H.  Cox  to  Philip 
Umbarger  of  the  10th  of  May  1842,  recorded 
January  Sth,  1843,  was  not  only  made  with- 
out consideration  deemed  valuable  in  law, 
but  was  fraudulent  in  fact,  having  been 
executed  by  said  Cox  with  the  avowed  in- 
tent to  delay,  hinder  and  defraud  his  cred- 
itors, which  intent  was  known  at  the  time 
to  said  Philip  Umbarger;  and  that  said 
deed  was  and  is,  therefore,  absolutely  void 
as  to  all  the  creditors  of  said  Cox,  then 
existing  and  subsequent. 

2.  That  the  deed  of  the  17th  day  of  March 
1852,  from  Philip  Umbarger  to  Philip  D. 
Cox  and  others,  children  of  said  A.  H.  Cox, 
having  been  made  in  furtherance  of  the 
fraudulent  intent  aforesaid,  and  without 
consideration  deemed  valuable  in  law,  is  in 
like  manner  void  as  to  all  creditors  of  said 
A.  H.  Cox;  but  that  said  deeds  from  A. 
H.  Cox  to  Umbarger,  and  from  Umbarger 
to  Philip  D.  Cox  and  others,  although  void 
•as  to  the  creditors  of  A.  H.  Cox,  are  good 
between  the  parties ;  and  by  the  latter  deed 
a  valid  title  to  all  the  property  thereby  con- 
veyed is  vested  and  still  remains  (except 
so    far   as    it   may    have  been  divested  in 
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338  favor   of  the  creditors  ^aforesaid,  or 
any   of  them)    in   the  said  Philip  D' 

Cox  and  others,  subject  to  the  claims  of  the 
creditors  of  said  A.  H.  Cox. 

3..  That  P.  C.  Buchanan  and  James  Cox 
were  bona  fide  creditors  of  A.  H.  Cox,  and 
by  the  deed  of  trust  of  the  10th  of  February 
1859,  from  said  A.  H.  Cox  to  P.  Campbell 
Buchanan,  trustee  for  their  benefit,  they 
acquired  as  ag'ainst  the  said  Philip  D.  Cox 
and  others  a  valid  lien  on  the  property 
thereby  convened,  and  were  entitled  as 
against  them,  to  satisfaction  of  their  lien 
aforesaid  out  of  said  property. 

4.  That  the  appellants,  Pratt  and  Furg-u- 
son,  were  bona  fide  purchasers  of  the 
twenty-six  acres  of  land  sold  to  them  by  P. 
Campbell  Buchanan,  trustee,  at  a  sale  reg- 
ularly made  by  him  as  trustee  under  the 
deed  of  trust  last  mentioned,  and  that  they 
acquired  thereby,  and  are  entitled  to  hold 
and  be  quieted  in,  a  good  title  to  the  same, 
as  against  the  claims  of  the  appellees,  Philip 
D.Cox  and  others,  children  of  said  A.H.  Cox. 

But  as  said  Philip  D.  Cox  and  others  are 
entitled  to  the  land  conveyed  to  them  by 
the  said  deed  of  the  17th  of  March  1852, 
subject  to  the  just  claims  of  the  creditors 
of  said  A.  H.  Cox,  and  as  they  have  sug- 
gested in  their  bill  that  there  are  or  mav  be 
other  creditors  whose  claims  are  unsatisfied, 
and  have  prayed  that  an  account  be  ordered 
of  all  such  claims  against  the  said  A.  H. 
Cox  as  may  be  chargeable  on  said  land,  and 
that  the  same  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  such  claims  as  may 
be  established  as  aforesaid,  and  the  surplus, 
if  any,  be  paid  over  to  them ;  the  court  is 
further  of  opinion  that  proper  proceedings 
should  have  been  had  in  the  Circuit  court, 
to  convene  all  such  creditors,  in  order  that 
the  amount  of  their  claims  might  be  ascer- 
tained and  paid  as  aforesaid — the  surplus 
paid  over  to  the  appellees,  P.  D.  Cox  and 
others,  children  of  A.  H.  Cox,  and  an  end 
put  to  the  litigation. 

The  court  is  of  opinion,    therefore, 

339  that  the  decree  of  *the   District  court 
is  erroneous,  and  that  so  much  of  the 

decree  of  the  Circuit  court  of  the  5th  of 
April  1861,  as  conflicts  with  the  principles 
of  this  opinion  is  also  erroneous ;  and  it  is 
decreed  and  ordered  that  the  said  decree  of 
the  District  court  be  reversed  and  annulled, 
and  that  so  much  of  the  said  decree  of  the 
Circuit  court  as  conflicts  with  the  principles 
above  declared  be  also  reversed  and  an- 
nulled; and  that  the  appellees,  Philip  D. 
Cox  and  others,  children  of  A.  H.  Cox, 
do  pay  to  the  appellants  their  costs  in  this 
court  and  in  the  District  court.  And  the 
cause  is  remanded  to  the  Circuit  court  of 
Smyth  county  to  be  further  proceeded  in 
according  to  the  principles  of  this  decree. 

Decree   of     District     and     Circuit    court 
reversed. 


340  *Caldwell  v.  Craig. 

June  Term,  1872,  Wythevllle. 
Sale  of  Land— BondA  for  PurchaM  Prica— **Dollars."— 

On  the  SSd  of  June  1886.  R  C  sells  to  N  C  a  tract  of 


land,  for  wliicli  N  C  was  to  give  him  another  tract 
and  86,600;  81,000  to  be  paid  in  six  months  from 
date,  88,600  in  one  year,  88,000  in  two  years,  and  82,000 
in  three  years;  the  interest  on  88,000  for  one  year 
to  be  remitted.  On  the  same  day  N  C  executes  his 
bonds  to  B  C  for  said  sums  of  money,  payable  at 
the  times  specified  in  the  agreement;  thus— Twelve 
months  after  date,  I  bind  myself,,  heirs,  &c.,  to  pay 
R  C  twenty-flye  hundred  dollars  in  currency  at  its 
specie  value,  with  interest  from  date.  Two  judges 
hold  the  word  "dollars"  is  to  be  construed  specie 
dollars;  two  that  the  contract  is  to  pay  currency 
at  its  then  specie  value;  and  one  jadre  holds,  that 
it  is  a  contract  to  pay  currency  at  its  specie  value 
at  the  time  of  payment 

This  is  the  same  case  reported  in  21 
Grattan  132.  The  court  being  divided  on 
the  question  as  to  the  true  construction  of 
the  bonds  sued  on,  a  rehearing  was  allowed 
on  that  question.  The  statement  in  the 
report  presents  the  case. 

Baxter  and  B.  R.  Johnston,  for  the  ap- 
pellant. 

J.  W.  Johnston  and  J.  A.  Campbell,  for 
the  appellee. 

BOULDIN,  J.  The  question  which  has 
been  re-argued  in  this  cause,  and  the  only 
question  now  open,  arises  on  the  instruction 
of  the  Circuit  court  to  the  jury,  set  out  in 
the  third  bill  of  exceptions  as  follows: 
**That  according  to  the  face  of  the  bonds 
the  plaintiff  was  entitled  to  recover  the 
amount  named  in  each  with  interest  as 
specified.*'  The  two  bonds  or  covenants 
are  substantially  in  the  same  terms,  except 
as  to  time  of  payment,  and  one   of  them  is 

as  follows: 
341  *'*$2500.— Twelve  months  after  date 
I  bind  myself,  heirs,  &c.,  to  pay  R. 
C.  Craig  twenty-five  hundred  dollars  in 
currency  at  its  specie  value  with  interest 
from  date,  for  value  received.  Witness  my 
hand  and  seal  this  23d  of  June  1865. 

N.  B.  Caldwell.  [Seal.]" 

The  question  is,  what  is  secured  to  be 
paid  by  this  instrument?  What  is  its  true 
construction? 

It  will  be  observed,  that  we  are  not  aided 
in  the  solution  of  this  question,  by  any 
evidence  of  the  cotemporaneous  or  subse- 
quent construction  of  the  bonds  by  the  par- 
ties themselves,  either  by  act  or  declaration. 
We  are  absolutely  without  information  on 
that  subject.  We  may  infer,  it  is  true,  from 
the  verdict  of  the  jury,  that  considerable 
payments  were  made ;  but  neither  party  has 
thought  proper  to  inform  us,  how,  or  in 
what  currency,  those  payments  were  made. 
We  are  left  to  deal  with  the  naked  question 
of  the  construction  of  the  papers  on  their 
face,  aided  only  by  the  surrounding  circum- 
stances, so  far  as  we  are  at  liberty  to  notice 
them. 

It  will  be  remembered  then,  that  the  bonds 
in  question  were  executed  about  two  months 
after  the  close  of  the  war  between  the 
United  States  and  the  Confederate  States  of 
America ;  when  Confederate  currency  after 
great     depreciation     had     become     utterly^ 
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worthless;  when  specie  was  not  in  use  as 
correncj,  and  was  rarely  seen ;  and  before 
the  paper  currency  of  the  United  States  had 
been  introduced  into  general  use  amongst 
us.  The  people  of  the  southern  States  had 
but  little  knowledge  at  that  time  of  that 
currency ;  but  it  was  known  to  them,  that 
it  had  been  subject  to  great  fluctuation  in 
value,  and  had  been,  prior  to  that  time,  and 
was  then,  greatly  depreciated.  What  it 
might  become  in  the  future,  none  could  tell 
or  even  conjecture.  Under  such  circum- 
stances, it  was  both  natural  and  reason- 
able, that  both  parties  should  desire  and 
agree,  that  the  character  and  value  of  the 
currency  to  be  paid  and  received,  should  be 
distinctly  understood  between  them. 
342  This  was  especially  ^important  to  the 
covenantee,  who  was  parting  with  his 
land ;  being  all  that  was  left  to  a  great 
majority  of  the  southern  people.  He,  at 
least,  would  be  naturally  solicitous  to  guard 
against  selling  it  for  worthless  paper. 

It  will  be  further  remembered,  that  the 
people  of  the  South  knew  little  or  nothing 
at  that  time,  about  the  operation  and  efifect 
of  the  legal-tender  acts  and  national  cur- 
rency laws  of  the  United  States ;  and  that 
there  had  been  then,  no  judicial  interpreta- 
tion of  those  laws ;  but  a  disastrous  experi- 
ence had  taught  them  to  distrust  a  national 
paper  currency.  They  did  know,  however, 
that  the  word  **dollar,"  in  the  absence  of 
some  controlling  statutory  enactment,  had, 
in  law,  always  imported  coin  or  specie ;  but 
they  also  knew  that  in  the  then  condition 
of  the  country  it  was  extremely  difficult,  in 
fact,  well  nigh  impracticable,  to  procure 
specie  in  kind;  and  that  no  prudent  man, 
except  in  exceptional  cases  in  large  cities, 
would  promise  to    pay  it. 

Such  was  the  state  of  things  under  which 
the  parties  contracted ;  and  the  written  con- 
tract shows  that  the  covenantee  sold  his  land 
for  **dollars"  generally,  without  providing 
in  the  contract  in  what  kind  of  currency 
those  *  ^dollars"  might  be  paid.  He  knew 
that  the  word  ** dollars,"  in  the  absence  of 
some  controlling  statutory  provision,  im- 
ported coin  or  specie.  But  this,  he  also 
knew,  it  was  almost  impossible  to  obtain 
in  kind ;  and  it  was,  therefore,  highly  im- 
portant to  both  parties,  to  fix  upon  a  more 
convenient  medium  of  payment.  Specie 
being  unattainable,  payment  in  ^'currency" 
became  a  necessity.  But  as  J.  Anderson 
has  well  remarked  in  his  opinion  in  this 
case,  21  Gratt.  132,  144,  '^neither  party  was 
willing  to  risk  the  fluctuations  of  the  cur- 
rency." To  avoid  these  fluctuations,  they 
determined  that  the  "dollars"  mentioned 
in  the  contract — that  is  the  coin  or  specie — 
might  be  discharged  "in  currency,"  not 
in  currency  generally;  but  in  currency 
at  a  fixed  and  unchanging  value,  to  be 
agreed  on  between  them;  and  that 
343  *valuc  was  **its  specie  value."  Now, 
the  specie  value  of  a  note  is  a  thing 
well  understood,  and  about  which  it  would 
seem  there  should  be  no  difference.  It  is  the 
amount  of  specie  that  note  will  command, 
or  for  which  it  can  be  exchanged.    Were  I 


to  ask,  what  is  the  specie  value  to-day  of  a 
legal-tender  or  a  national  currency  note  for 
$100,  I  should  be  told  at  once,  about  $87 ; 
that  being  about  the  amount  in  specie  for 
^y^hich  it  could  be  exchanged.  It  is  obvious 
then,  that  a  debt  of  $100,  payable  "in  cur- 
rency at  its  specie  value,"  could  not  be  dis- 
charged by  the  payment  to-day  of  $100 
currency.  To  hold  such  a  payment  a  dis- 
charge of  the  debt,  would  make  the  nominal 
value  of  the  currency  the  same  with  its 
specie  value,  and  thus  render  wholly  inop- 
erative, the  most  important  words  of  the 
contract ;  those  fixing  the  value  of  the  cur- 
rency. The  true  credit  in  such  case,  would 
be  $87,  the  specie  value  of  the  currency, 
leaving  a  balance  of  $13  unpaid,  to  be  dis- 
charged in  currency  in  like  manner.  It 
seems  to  me  that  this  is  the  only  way  by 
which  we  can  give  full  effect  to  all  the 
words  of  the  bonds,  and  my  opinion  is,  that 
the  contract  is  in  effect  a  contract  for  specie, 
to  be  paid  not  in  kind,  but  in  currency  rated 
at  its  specie  value ;  that  is  to  say,  as  much 
currency  as  shall  be  equal  in  value  to  the 
specie  dollars  promised  to  be  paid. 

But  it  has  been  objected  to  this  construc- 
tion, that  it  involves  the  necessity  of  an 
arbitrary  punctuation,  thereby  changing 
the  natural  sense  of  the  bonds.  I  do  not 
think  there  is  any  force  in  the  suggestion. 
The  bonds  as  they  appear  in  the  printed 
record,  are  without  punctuation,  and  to  be 
read  intelligibly,  proper  punctuation  must 
be  supplied.  The  parties  had  already,  as 
we  have  seen,  executed  a  covenant,  by  which 
the  covenantor  had  obligated  himself  to  pay 
to  the  covenantee  a  certain  number  of  *  *  dol- 
lars" for  his  land.  In  this  covenant  the 
parties  had  stopped  at  the  word  "dollars," 
without  saying  in  what  medium  or 
344  currency  those  "dollars"  should  *be 
paid.  When  they  came  to  the  execu- 
tion ox  the  bonds  or  covenants  for  the  sev- 
eral payments,  the  following  words  were 
added  after  the  word  dollars,  viz:  "in  cur- 
rency at  its  specie  value,"  thus  giving  the 
privilege  to  the  covenantor  of  making  the 
payment  in  currency,  but  without  deducting 
the  value  of  the  payment.  When  we  look 
to  these  facts,  it  seems  to  me  that  the  true 
understanding  of  the  parties,  and  the 
grammatical  structure  of  the  instruments, 
require,  that  a  comma  should  follow  the 
word  "dollars,"  leaving  the  additional 
words,  "in  currency  at  its  specie  value,  to 
have  their  full  force  and  meaning,  without" 
being  weakened  and  disjointed  by  arbitrary 
punctuation. 

When  is  the  value  of  the  currency  to  be 
ascertained?  Is  it  at  the  date  of  the  cove- 
nant or  on  the  day  of  payment? 

No  principle  of  law  is  better  established 
than  this :  that  where  there  is  a  contract  to 
pay  or  deliver  paper  currency,  or  any  com- 
modity on  a  particular  day,  and  the  day 
passes  without  payment,  the  day  on  which 
the  contract  is  to  be  fulfilled,  is  the  time 
to  fix  the  value  of  the  currency  or  commod- 
ity ;  and  I  see  no  reason  to  depart,  in  the 
case  before  us,  from  this  just  and  well  es- 
tablished rule. 
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In  Beirne  v.  Dunlap,  8  Leigh  514,  which 
was  a  case  of  a  covenant  to  pay  United 
States  bank  notes,  the  court  say,  **  Paper 
may  rise  or  depreciate  in  value  before  the 
day  of  payment;  and  if  the  day  passes 
when  the  contract  is  to  be  fulfilled,  the 
measure  of  the  obligee's  rights  and  the 
obligor's  liabilities  is  the  value  of  the  notes 
on  that  day,  to  be  ascertained  by  the  ver- 
dict of  a  jury  and  awarded  in  damages." 

This  language  was  quoted  and  approved 
as  law  by  the  whole  court  in  the  recent  case 
of  Dungan  v.  Hunderlite,  21  Gratt.  149,  and 
the  principle  was  afl&rmed  as  settled  law, 
by  Judges  Staples  and  Christian  in  the  case 
now    before   us,   on  its   former  argu- 

345  ment.     Caldwell  v.   Craig,  *21  Gratt. 
132.      See    also   Dearing's    adm'z    v. 

Rucker,  18  Gratt.  426,  and  the  numerous 
cases  there  cited  by  Judge  Joynes  in  his 
learned  and  able  opinion. 

I  think  the  currency  to  be  paid  should  be 
rated  at  its  specie  value  on  the  day  of  pay- 
ment ;  and  my  opinion  is,  that  there  was 
error  in  the  instruction,  to  the  prejudice, 
not  of  the  appellant,  but  of  the  appellee; 
but  as  the  latter  does  not  complain  of  the 
judgment,  but  prefers  it  should  stand  unre- 
versed, the  same  should  be  affirmed. 

ANDERSON,  J.  The  construction  that 
the  bonds  upon  which  this  suit  was  brought 
import  an  obligation,  by  one  of  them,  to 
pay  the  value  of  twenty-five  hundred  gold 
dollars,  and  by  the  other,  two  thousand  in 
currency,  differs  from  that  given  them  by 
both  the  prevailing  and  dissenting  opinions 
at  the  first  hearing,  and  also  from  the  con- 
struction given  to  them  by  the  judge  of  the 
Circuit  court.  It  is  a  construction  not 
claimed  for  them  by  the  plaintiff  in  the 
court  below,  anywhere  in  the  record,  nor 
by  his  counsel  here,  so  far  as  I  remember, 
in  the  argument.  Though  in  an  oral  opin- 
ion, at  the  last  term,  my  Brother  Christian 
indicated,  I  believe,  that  such  was  his  con- 
struction. If  it  be  the  correct  construction, 
that  given  by  my  Brother  Moncure  and  my- 
self is  erroneous  and  ought  to  be  renounced. 
If  in  error,  I  have  no  pride  of  opinion  which 
could  induce  me  to  adhere  to  it,  if  con- 
vinced that  it  is  an  error.  The  opinions 
supporting  the  conflicting  construction 
have  received,  as  they  are  entitled  to,  my 
careful  and  candid  consideration.  And  if 
these  bonds,  read  in  the  light  of  the  sur- 
rounding circumstances,  show  that  the  par- 
ties intended  an  obligation  on  the  part  of 
the  plaintiff  in  error  to  pay  the  value  of 
$4,500  gold  dollars  in  currency,  I  will  sur- 
render my  construction  and  adopt  that, 
though  it  may  be  a  hard  bargain  for  the 
plaintiff  in  error.  For  if  it  was  his  bar- 
gain, fairly  made,  he  must  be  held  to 
it.  But  I  would  not  give  a  forced  or 
strained  construction  to  the  language, 

346  *or  alter  the  punctuation,    or  divide  a 
sentence  by  the  insertion  of  a  comma 

where  there  was  none,  and  in  a  place  where 
the  sense  and  the  structure  of  the  sentence 
did  not  necessarily  require  it,  to  fix  the 
hard  bargain  upon    him.     With    these    pre- 


liminary remarks,  I  come  to  the  considera- 
tion of  the  question  of  construction. 

Does  the  bond  by  its  terms  import  such 
an  obligation?  One  of  them  is  in  these 
words:  ^^ Twelve  months  after  date  I  bind 
myself  heirs  &c.  to  pay  R.  C.  Craig  twenty- 
five  hundred  dollars  in  currency  at  its  specie 
value  with  interest  from  date,  for  value  re- 
ceived. Witness  my  hand  and  seal  this  23d 
June  1865. ' '  If  the  intention  had  been  to 
make  a  gold  contract,  such  as  is  contended, 
how  easy  it  would  have  been  to  have  so 
expressed  it  thus — **  the  value  of  twenty -five 
hundred  gold  dollars  in  currency  at  its 
specie  value."  That  language  would  have 
been  unequivocal,  and  would  have  clearly 
expressed  the  contract  which*  it  is  con- 
tended, the  bond  given  imports.  Or  if  it 
had  said  twenty-five  hundred  gold  dollars, 
in  currency  at  its  specie  value,  the  language, 
though  not  so  clear  and  explicit,  might 
bear  that  construction.  But  it  does  not 
say  **gold  dollars."  Or  if  it  had  only  de- 
noted a  pause  in  reading  after  * 'dollars," 
by  inserting  a  comma  there,  it  would  have 
given  ground  for  a  plausible  argument  that 
the  intention  was  that  the  obligor  should 
pay  the  value  of.  $2,500  gold  dollars  in  cur- 
rency at  specie  value.  But  such  construc- 
tion, it  seems  to  me,  in  that  case  would  be 
more  plausible  than  sound.  The  unnatural 
pause  after  ^'dollars,"  though  the  comma 
denoting  it  had  been  inserted,  does  not 
supply  the  omission  of  the  words  **the  value 
of"  just  preceding  the  words  ** twenty-five," 
or  at  least  of  the  word  **gold"  just  preced- 
ing **dollars."  The  former  or  the  latter 
must  be  either  expressed  or  '  understood  to 
convey  the  meaning  supposed.  And  then, 
in  either  case,  the  words  ''at  its  specie 
value"  are  surplusage  and  might  be  erased, 
and  the  sense  would  be  precisely  the 
347  same.  Thus,  "to  pay  *the  value  of 
twenty-five  hundred  gold  dollars  in 
currency,"  where  is  the  use  of  the  words 
"at  its  specie  value?"  These  words  are 
wholly  unnecessary  to  convey  the  supposed 
meaning.  They  are  of  no  use.  And  so  if 
it  read  "to  pay  twenty-five  hundred  gold 
dollars  in  currency, "  the  words  "att  its  specie 
value"  are  wholly  unnecessary.  And  with- 
out the  insertion  of  those  words,  or  at  least 
without  having  the  word  "gold"  under- 
stood, just  preceding  the  word  dollars,  it 
does  not  necessarily  import,  even  by  re- 
taining the  words  "at  its  specie  value," 
and  inserting  a  comma  after  the  word  "dol- 
lars," an  obligation  to  pay  the  value  of 
twenty-five  hundred  gold  dollars  in  cur- 
rency. For  you  still  have  the  amount, 
$2,500  (not  in  gold,  for  that  is  neither  ex- 
pressed nor  understood),  enumerated  to  be 
paid  "in  currency,"  which  is  nothing  more 
nor  less  than  an  obligation  to  pay  $2,500  in 
currency,  except  so  far  as  it  'is  qualified  by 
the  terms  "at  its  specie  value,"  the  mean- 
ing of  which  and  its  use  I  attempted  to 
show  in  the  opinion  which  I  have  heretofore 
given  in  this  case. 

But  what  right  have  we  to  insert  a  comma 
after  the  word  dollars?  It  is  not  to  be 
found  there  in  either  of  the  bonds,  as  shown 
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in  the  printed  record,  and  it  is  not  the  nat- 
ural place  for  it,  according  to  the  sense  or 
structure  of  the  sentence.  The  natural 
place  for  it  is  after  the  word  currency,  for 
that  is  the  natural  and  grammatical  division 
of  the  sentence,  according  to  its  sense  and 
structure,  so  that  it  would  read  **twenty- 
five  hundred  dollars  in  currency,  at  its 
specie  value.**  But  I  need  not  press  this 
point  further.  I  wish  to  remark,  however, 
before  leaving  it,  that  there  is  an  error 
committed  in  the  report  of  this  case  in  the 
printed  sheets  of  21  Grattan,  by  inserting 
a  comma  after  the  word  dollars,  where  none 
was  put  by  the  parties  themselves,  as  shown 
by  the  printed  record. 

I  will  now  proceed  to  show  that  the  con- 
struction contended  for  does  not  con- 
S48  vey  the  intention  and  meaning  *of 
these  parties.  These  bonds  and  two 
others  were  given  in  pursuance,  or  in  exe- 
cution, of  articles  of  agreement  entered  into 
between  the  parties  for  the  sale  and  pur- 
chase of  land.  They  evidence  a  sale  of  a 
tract  of  land  by  Craig  to  Caldwell,  supposed 
to  contain  1,000  acres  more  or  less,  for  and 
in  consideration  of  a  tract  containing  150 
acres,  which  Caldwell  was  to  convey  to 
Craig,  and  of  $6,500,  payable  as  follows : 
$1^000  in  six  months  from  date,  $2,500  in 
twelve  months,  $2,000  in  two  years,  and 
$1,000  in  three  years,  the  interest  on  $2,000 
for  one  year  to  be  remitted.  The  article 
bears  even  date  with  the  bonds — that  is, 
June  23,  1865.  There  is  no  question  that 
the  bonds  were  given  for  these  instalments, 
and  that  the  contract  of  Craig  to  convey 
the  land  aforesaid  to  Caldwell  was  the  only 
consideration  of  the  bonds.  And  although 
the  bonds  and  the  article  are  of  the  same 
date,  the  presumption  is  that  the  article 
was  first  executed. 

According  to  the  legal  effect  of  that  arti- 
cle, what  was  the  obligation  of  Caldwell, 
and  how  could  he  discharge  it?  It  was  to 
pay  in  currency.  It  was  an  obligation  to 
pay  $6,500,  which,  under  the  law,  he  could 
discharge  in  legal  tender  notes — in  other 
words,  the  paper  currency  of  the  country — 
there  being  no  difference  in  the  commercial 
value  of  legal  tenders  and  United  States 
treasury  notes  of  any  issue,  or  national 
bank  notes.  Now,  is  it  credible  that  Cald- 
well, on  the  same  day,  and  perhaps  immedi- 
ately after  the  execution  of  that  agreement, 
would  have  given  his  bonds,  in  the  execu- 
tion of  it,  for  fifty  per  cent,  more  than  he 
was  required  to  pay  by  the  articles?  In 
other  words,  that  he  would  have  obligated 
himself  to  pay  $9,750,  with  interest  thereon, 
when  his  contract  was  to  pay  $6,500  only, 
with  interest?  But  this  he  did,  if  the  con- 
struction of  his  bonds  contended  for  is 
sound.  It  may  not  be  exactly  in  those  pro- 
portions. It  may  be  for  more  or  less.  But 
the  construction  which  I  oppose  would 
plpce  him  in  the  category  of  obligat- 
349  ing  himself  to  *pay  the  $6,500  at  all 
events,  and  whatever  might  be  the 
difference,  at  the  time  of  payment,  between 
the  value  of  specie  and  a  fluctuating  and 
depreciated    currency,    in   the  fulfilment  of 


articles  of  agreement  just  entered  into, 
which  required  of  him,  as  we  have  seen, 
only  to  pay  $6,500  in  currency.  It  is  in- 
credible that,  in  the  execution  of  these 
bonds,  such  should  have  been  the  inten- 
tion of  the  parties ;  and  it  is  repulsive  to 
every  sense  of  justice  and  fair  dealing. 

But  the  conduct  of  the  parties,  and  espe- 
cially of  the  defendant  in  error,  who  never 
set  up  a  pretense,  so  far  as  this  record 
shows,  that  it  was  a  gold  contract,  repels 
the  idea  that  such  was  the  understanding. 
Large  payments  have  been  made,  so  as  to 
reduce  the  first  three  instalments  of  $5,500, 
with  the  accruing  interest,  to  $1,902.59  at 
the  date  of  the  judgment,  and  no  pretense 
ever  heard  of  that  it  was  a  gold  contract. 
Is  it  not  too  late  now  to  set  up  such  a  pre- 
tension, and  does  not  the  conduct  of  the 
parties  show,  in  confirmation  of  my  inter- 
pretation of  the  language  of  the  bonds,  that 
thev  never  designed  it  to  be  a  gold  contract. 

The  language  of  the  bond  requires  no  such 
construction,  and  as  we  have  seen,  it  is 
not  even  plausible  without  giving  it  an  un- 
natural punctuation,  which  was  not  given  . 
by  the  parties  themselves.  I  do  not  think, 
therefore,  that  we  should  change  the  punc- 
tuation, supply  words  which  were  not  em- 
ployed by  the  parties,  and  make  nugatory 
and  unmeaning,  and  useless,  words  which 
they  had  employed,  to  place  a  construction 
upon  the  instrument  which  puts  a  hard  bar- 
gain upon  the  obligor,  repugnant  to  the 
plain  terms  and  legal  effect  of  the  contract 
in  the  execution  of  which  it  was  given, 
and  to  the  whole  conduct,  pretensions  and 
after  dealings  of  the  parties  in  relation  to 
it. 

It  is  true,  that  in  the  execution  of  the 
bonds  there  is  some  modification  of  the 
contract  as  to  the  'medium  of  payment. 
That  is  plain  from  the  face  of  them. 
350  And  *it  was  entirely  competent  to  the 
parties  to  make  such  modification. 
And  it  was  very  natural  and  necessary,  as 
a  precaution,  to  guard  against  the  fluctua- 
tions of  the  currency,  and  was  as  important 
for  one  as  the  other,  if  they  did  not  intend 
a  contract  of  hazard.  And  according  to  our 
construction,  they  adopted  the  just  and 
sensible  standard  of  the  then  specie  value 
of  the  currency.  It  not  being  a  gold  con- 
tract, solvable  in  currency  at  its  specie 
value,  and  not  being  a  contract  solvable  in 
currency  without  qualification  (a  conclusion 
in  which  four  of  us  concur,  and  which  I 
endeavored  to  maintain  in  my  former  opin- 
ion), we  seem  to  be  shut  up  to  the  conclu- 
sion that  the  obligation  was  to  pay  the  sum 
named  in  currency  at  its  then  specie  value, 
those  words  having  been  used  with  refer- 
ence to  the  then  present  time,  when  the 
contract  was  entered  into,  and  when  the 
parties  must  be  presumed  to  have  known 
the  value  of  currency  in  relation  to  specie 
as  the  standard.  I  am  constrained,  there- 
fore, to  adhere  to  that  construction. 

CHRISTIAN,  J.  concurred  in  the  opinion 
of  Bouldin,  J. 

MONCURE,  P.  concurred   in  the  opinion 
of  Anderson,  J. 
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CHRISTIAN,  STAPLES  and  BOULDIN, 
Js.  concurred  in  affirming  the  judgment  of 
the  Circuit  court.  MONCURE,  P.  and  AN- 
DERSON, J.  were  for  reversing  it. 

Judgment  affirmed. 


351  •Moore  v.  Tate. 

June  Term,  1872,  WytUeviUe. 
Absent,  Staples  and  Bouldin,  J.* 

Judganent— Payment  to  Ci«rk— Acceptance.— T  has  a 

jadrmentarainst  M,  in  February  1802,  and  lii.  who 
is  in  tlie  army,  sends  Confederate  money  to  his 
son,  and  directs  him  to  pay  T's  judgment  The 
son  applies  to  the  sheriff,  but  he  not  havinff  an 
execution,  advises  the  son  to  leave  the  money  with 
the  clerk  of  the  court  for  T,  and  this  the  son  does; 
and  the  clerk  deposits  It  In  bank  In  his  own  name, 
with  a  memorandum  showing  for  whom  It  is 
Intended.  A  month  or  two  afterwards,  the  son 
sees  T  at  the  place,  and  tells  him  the  money  Is 
left  with  the  clerk  for  him,  and  T  makes  no  reply. 
In  October,  M  sees  T  and  asks  him  if  he  had  been 
paid.  T  says  no,  but  the  money  was  deposited  in 
bank.  M  leaves  him  believing  that  the  debt  was 
satisfied.  T  does  not  apply  for  the  money  to  the 
clerk:  and  upon  the  clerk's  death  in  1864,  his 
administrator  pays  it  to  the  son.  This  was  not  an 
acceptance  of  the  money  by  T,  and  the  debt  is 
still  due. 

In  November  1869,  A.  C.  Moore  applied 
to  the  judge  of  the  Circuit  court  of  Wythe 
county,  for  an  injunction  to  restrain  the 
levy  of  the  execution  upon  a  judgment  ren- 
dered against  him  in  the  County  court  of 
that  county  on  the  14th  of  May  1861,  at  the 
suit  of  M.  B.  Tate,  for  $750,  with  interest 
from  the  2d  of  February  1861,  and  costs; 
and  the  injunction  was  granted.  The 
ground  on  which  the  injunction  was  asked 
is,  that  the  judgment  had  been  satisfied ; 
and  the  mode  of  its  satisfaction  is  set  out 
in  the  bill.  This  is  denied  in  the  answer 
of  Tate.  The  only  evidence  in  the  cause  is 
the  depositions^f  the  plaintiff,  A.  C.  Moore, 
and  of  his  son,  J.  Melton  Moore.  This 
testimony  is  stated  in  the  opinion  of  the 
court. 

At  the  October   term,    1869,    of  the 

352  Circuit   court,    upon    *the   motion   of 
the  defendant,  the  court  dissolved  the 

injunction.  The  plaintiff  then  amended 
his  bill,  and  retook  his  own  deposition ;  and 
at  the  May  term  of  the  court  1870,  the  court 
overruled  the  motion  of  the  plaintiff  to  re- 
instate the  injunction,  and  its  dissolution 
was  confirmed,  and  the  bill  dismissed.  And 
thereupon  Moore  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

Caldwell,  for  the  appellant. 

Terry  and  Pierce,  for  the  appellee. 

MONCURE,  P.  delivered   the   opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  dissolving 


*Staplbs,  J.  had  been  counsel,  and  the  case  was 
heard  before  the  election  of  Bouldin.  J. 


an  injunction  to  an  execution  upon  a  judg- 
ment, on  the  ground  that  the  judgment  had 
been  satisfied  by  payment.  The  alleged 
payment  consisted  in  a  deposit  in  a  bank  at 
Wytheville,  in  July  1862,  of  the  amount  of 
the  judgment,  in  depreciated  bank  notes  and 
Confederate  States  treasury  notes  at  their 
par  value,  of  which  deposit  and  of  the  pur- 
pose thereof  the  creditor  was  shortly  there- 
after informed  by  the  debtor  and  made  no 
objection.  The  depreciation  of  the  notes, 
in  which  the  deposit  was  made,  was,  at  the 
time  of  the  deposit,  at  the  rate  of  one  and 
a  half  for  one,  as  compared  with  specie. 
Though  this  was  a  small  depreciation,  com- 
pared with  what  soon  thereafter  happened, 
in  regard  to  such  notes ;  and  though  sucli 
notes  were  then  often  received  at  par,  in 
payment  of  old  debts,  and  were  the  general 
currency  of  the  country ;  yet  a  creditor  was 
not  bound  to  receive  them  at  par  in  pay- 
ment of  the  debt  due  to  him ;  and  his  con- 
sent to  do  so,  especially  when  his  debt  was 
undisputed  and  perfectly  secure  (as  seems 
to  have  been  the  case  here),  ought  to  be 
clearly  proved,  in  order  to  be  binc&ng  upon 
him.  And  even  if  the  deposit  had  been 
made  in  good  money,  current  at  par,  yet  if 
the  deposit  was  made  to  the  credit  of  the 
debtor,  or  on  his  account,  and  not  to  the 
credit  of  the  creditor,  or  on  his  ac- 
353  count;  if  anything  remained  to  *be 
done  after  the  creditor  was  informed 
of  the  deposit,  to  invest  him  with  the  title 
to  the  money ;  and  if,  before  that  thing  was 
done,  the  money  perished,  the  loss  would 
fall  on  the  debtor ;  unless  it  arose  from  the 
default  of  the  creditor,  or  some  fraud  on 
his  part,  by  which  the  debtor  was  misled. 

If  the  version  given  of  this  transaction  in 
the  answer  of  the  creditor  be  the  true  one ; 
or,  if  the  case  were  tried  upon  the  bills  and 
answer  only,  there  would  be  no  doubt  as  to 
the  correctness  of  the  decree  in  favor  of  the 
creditor.  But  the  case  was  tried,  also,  upon 
the  depositions  of  the  debtor  and  his  son ; 
and  the  question  is,  how  upon  the  whole 
case  as  tried,  the  question  ought  to  have 
been  decided. 

It  was  argued  by  the  counsel  for  the  ap- 
pellee, that  the  answer,  where  it  is  respon- 
sive to  the  bill,  must  be  taken  to  be  true, 
because  it  is  not  contradicted  by  at  least 
two  competent  witnesses,  or  one  with  cor- 
roborating circumstances. 

Whether  the  answer,  where  it  is  respon- 
sive to  and  denies  the  allegations  of  the 
bill,  is  contradicted  by  at  least  two  compe- 
tent witnesses,  or  one  with  corroborating 
circumstances,  seems  to  depend,  upon 
whether  the  debtor,  the  plaintiff  himself, 
is  a  competent  witness  within  the  meaning 
of  the  rule  of  equity  on  the  subject :  that 
is,  whether  his  evidence  can  have  any 
weight  in  disproving  the  responsive  denials 
of  the  answer. 

That  is  certainly  a  very  interesting  ques- 
tion, and  seems  to  be  an  undecided  and 
novel  one.  To  give  weight  to  such  evidence 
for  such  a  purpose,  might  seem  to  go  far 
in  annulling  the  equity  rule  of  limiting  its 
operation. 


134 


22  QRATT. 


MOORB  V.  TaTB. 


864,  366,  866 


Without,  however,  expressing'  any  opinion 
upon  that  question,  and  not  giving  to  the 
answer  a  conclusive  effect  in  any  respect, 
but  looking  to  all  the  evidence  in  the  case, 
let  us  enquire  whether  it  shows,  either  that 
the  judgment  has  been  actually  paid,  or 
that  the  creditor  is  equitably  estopped  from 

denyine  its  payment? 
354        *J.  Melton   Moore,    the    son  of  the 

debtor,  testifies,  that  in  the  summer 
of  1862,  he  paid  the  money  to  the  clerk  of 
the  County  court  of  Wythe,  H.  8.  Mathews. 
Witness  says:  **The  sheriff  told  me  to  pay 
it  to  Mr.  Mathews.  I  paid  $650  in  bank 
notes,  the  remainder  in  Confederate  money. 
Colonel  Moore  (the  debtor)  was  sued  on  the 
amount  due  Mr.  Tate  (the  creditor) ;  there- 
fore I  went  to  the  sheriff  to  know  what  to 
do  with  the  money.  He  advised  me  to  pay 
it  to  the  clerk.  Mr.  Tate  was  not  a  resident 
of  the  county.  Colonel  Moore  was  in  the 
army  at  that  time ;  and  wrote  to  me  to  pay 
the  money  due  Mr.  Tate.  I  paid  the  amount 
of  the  judgment."  Being  asked,  on  his 
examination  in  chief,  *'How  soon  did  Mr. 
Tate,  to  your  knowledge,  have  knowledge 
of  jour  payment ;  how  did  he  come  to  have 
that  knowledge ;  and  what  was  his  conduct 
on  learning  it?"  The  witness  answered: 
^'I  met  in  town  (that  is  in  Wytheville), 
cither  at  the  next  term  of  the  County  court 
afterwards,  or  at  the  next  but  one,  Mr.  Tate 
himself,  and  told  him  I  had  paid  the  money 
to  Mr.  Mathews,  and  that  Mr.  Mathews  had 
deposited  it  in  the  Southwestern  Bank  of 
Virginia,  in  Wytheville,  for  him.  Mr. 
Tate  made  no  objection  and  we  parted. 
This  interview  was  in  Wytheville."  Being 
further  asked :  ^*When  did  you  first  learn 
that  Mr.  Tate  had  objection  to  taking  the 
money;  and  how  did  you  learn  it?"  Wit- 
ness answered:  **The  first  I  knew  of  his 
objecting  was  after  the  death  of  Mr. 
Mathews;  and  I  think  it  was  in  the  fall  of 
1864.  Captain  Gibboney,  the  administrator 
of  Mr.  Mathews,  at  that  time  inquired  of 
me,  whether  I  had  ever  paid  such  a  sum  to 
Mr.  Mathews  for  Mr.  Tate,  stating  that  it 
so  appeared  from  a  memorandum  of  Mr. 
Mathews,  and  that  he  had  found  it  on  de- 
posit accordingly,  and  had  tendered  it  to 
Mr.  Tate,  who  had  refused  it.  Thereupon 
said  Gibboney  insisted,  as  representative 
of  Mathews,  on  paying   it  back  to  me ;  and 

not  seeing  how  else  it  could  be  saved, 
^     I   received    it."      Being    asked,    *on 

cross  examination:  *'When  you  had 
the  conversation  with  Tate,  did  he  tell  you 
that  he  would  receive  the  money?"  The 
witness  answered:  **I  told  him  the  money 
was  in  the  bank  and  walked  off.  He,  Tate, 
said  nothing.  He  did  not  object  to  it ;  nor 
did  he  say  he  would  receive  it.  I  was  in 
his  company  at  other  times  afterwards 
during  the  day;  he  never  said  he  would 
receive,  nor  did  he  say  he  would  refuse  to 
take  it."  And  being  further  asked: 
'*When  Captain  Gibboney  offered  you  the 
money,  did  you  take  it ;  and  was  the  money 
used  by  Colonel  Moore  afterwards?"  Wit- 
ness answered:  **I  took  the  money  and  kept 
it  until  after  the  surrender;  it  was  then 
sold  for  specie  and  used. ' ' 


A.  C.  Moore,  the  debtor,  testifies,  that  he 
was  a  colonel  in  the  Confederate  service. 
His  instructions  to  his  son  when  he  left 
home  were,  to  pay  the  Tate  debt  out  of 
the  first  funds  his  son  should  acquire  dur- 
ing his  absence.  Witness  went  to  Kentucky, 
and  on  his  return  drew  funds  from  the  Con- 
federate government  amounting  to  $1,470 
or  $1,570,  and  sent  all  except  $70  to  his  son. 
This  was  the  last  of  February  or  1st  of 
March  1862.  Sent  the  money  to  his  son 
with  instructions  to  pay  the  debt  to  Tate, 
not  knowing  whether  he  had  been  paid  or 
not.  Thinks  the  money  sent  was  Confed- 
erate money.  Being  asked,  **When  and 
how  did  you  first  learn  that  Melton  Moore 
(the  son)  had  made  the  payment  directed?" 
The  witness  answered :  'u  met  with  Mr.  Tate 
at  Abingdon,  though  he  was  possibly  liv- 
ing in  Smyth  county.  We  were  talking 
about  the  debt,  and  he  informed  me  that 
the  money  was  deposited  for  him  in  the 
bank  at  Wytheville.  From  his  conversation 
I  inferred  that  it  would  be  all  right,  and 
knew  nothing  to  the  contrary  until  after 
the  death  of  Mr.  Mathews.  My  impression 
is,  that  this  conversation  took  place  a  short 
time  before  I  went  with  my  regiment  into 
Kentucky,  and  that  it  was  in  the  fall  of 
1862.  We  started  from  Abingdon  the  3d  of 
November  in  that  year.  He  did  not 
356  merely  inform  me  that  he  *had  learned 
the  money  was  deposited  for  him  in 
the  bank,  but  that  it  was  so  deposited. " 
Witness  says,  he  never  knew  any  thing  of 
any  objection  Tate  had  to  the  supposed 
payment  until  he  heard  it  as  reported  by 
Captain  Gibboney,  administrator  of  Mr. 
Mathews.  This  witness  was  twice  exam- 
ined in  the  case.  Being  asked,  on  his  sec- 
ond examination,  to  ^*state  what  conversa- 
tion took  place  in  that  interview  (meaning 
the  one  between  him  and  Tate  before  re- 
ferred to),  and  how  such  conversation  orig- 
inated," witness  said:  ^*My  impression  is, 
that  meeting  with  Mr.  Tate,  and  not  know- 
ing whether  he  had  received  the  money  or 
not,  I  made  enquiry  of  him  to  learn  whether 
he  had  received  it  or  not.  He  informed 
me  that  he  had  not ;  but  that  it  was  depos- 
ited for  him  in  the  Southwestern  Bank  at 
Wytheville,  Virginia.  I  have  no  recollec- 
tion of  any  other  conversation  in  regard  to 
it.  When  I  parted  with  him,  I  was  perfectly 
satisfied  that  the  debt  was  settled,  and  never 
learned  that  Mr.  Tate  considered  it  other- 
wise until  1864."  Being  asked,  on  cross 
examination,  *^Did  Mr.  Tate  tell  you,  in 
haec  verba,  that  he  would  receive  this  money 
in  satisfaction  of  this  judgment?"  Witness 
answered:  ^'He  did  not,  but  left  me  under 
the  impression  that  he  would  take  it." 

Now,  does  the  foregoing  testimony,  espe- 
cially when  viewed  in  connection  with  the 
denials  of  the  answer,  make  out  a  case 
either  of  payment,  or  of  an  equitable  es- 
toppel to  deny  payment  of  the  judgment 
aforesaid? 

The  judgment  was  a  debt  of  record,  and 
seems  to  have  been  perfectly  secure.  The 
creditor  might  at  any  time,  it  seems,  have 
made  his  money  at  once  by  suing  out  exe- 
cution upon  the  judgment,  except  so  far  as 
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the  stay  law  may  have  interposed  a  tempo- 
rary obstruction.  And  he  might  have  de- 
manded specie  in  payment  of  the  debt. 
Indeed,  without  his  consent,  nothing  but 
specie  would  have  been  a  good  payment. 
The  debtor  contends  that  he  paid  the  debt 
in  a  depreciated  currency ;  which  the  cred- 
itor does  not  admit,  but  denies.    Now 

357  nothing   is  *more  reasonable  than  to 
require  clear  proof  of  such   payment 

under  such  circumstances.  The  burden  of 
the  proof  rests  entirely  upon  the  debtor. 
The  laboring  oar  is  upon  him.  The  cred- 
itor's claim  is  well  secured ;  is  well  attested ; 
may  be  easily,  and  readily  enforced — transit 
in  rem  judicatam.  Execution  only,  remains 
to  be  done.  He  may  safely  repose  upon  his 
rights ;  taking  care,  of  course,  to  commit 
no  fraud,  by  anything  he  does  or  says,  upon 
the  rights  of  the  debtor. 

Now,  let  us  see  what  is  the  evidence  of 
payment  relied  on  by  the  debtor.  It  is  not 
pretended  that  payment  was  ever  actually 
received  by  the  creditor,  in  whole  or  in 
part,  in  good  or  in  bad  money.  It  is  not 
pretended  that  the  depreciated  money,  which 
was  handed  by  J.  Melton  Moore,  the  debtor's 
son,  to  H.  S.  Mathews,  clerk  of  the  court, 
and  by  the  latter  deposited  in  bank  for  the 
purpose  of  paying  the  debt,  ever  came  to 
the  hands  of  the  creditor.  It  is  not  pre- 
tended that  the  creditor  ever  authorized  the 
sheriff,  or  the  clerk,  or  anybody  else,  to 
collect  or  receive  the  amount  of  the  debt  for 
him.  He  seems  to  have  been  willing,  if  he 
did  not  prefer,  to  let  the  debt  stand  as  it 
was  until  the  currency  became  better.  Per- 
haps, like  most  other  persons  at  that  time, 
he  might  not  have  refused  payment  in  Con- 
federate currency,  if  it  had  been  tendered 
to  him*;  but  he,  no  doubt,  preferred  that 
such  tender  should  not  be  made.  The  only 
evidence  of  payment  is,  that  J.  Melton 
Moore,  having  received  from  his  father 
Confederate  notes  exceeding  the  amount  of 
the  debt,  with  instructions  to  pay  this  debt, 
'and  supposing  that  there  was  an  execution 
for  it  in  the  hands  of  the  sheriff,  offered  to 
pay  the  amount  to  the  sheriff;  who,  having 
no  execution  on  the  judgment  in  his  hands, 
and  no  authority  to  receive  the  money,  de- 
clined to  do  so,  but  advised  J.  M.  Moore  to 
pay  the  money  to  the  clerk  of  the  court, 
Mr.  Mathews,  who  received  it  and  put  it 
in  bank.  At  that  time  the  debtor  resided 
in  Wythe,  where  the  judgment  was  obtained, 
and    the    creditor     in     the    adjacent 

358  *county  of  Smyth,  ot  the  neighboring 
county  of  Washington,  and  both  were 

in  the  military  service  of  the  Confederate 
States.  It  does  not  appear  that  Mr.  Math- 
ews, the  clerk,  ever  informed  the  creditor, 
Tate,  of  the  receipt  or  deposit  of  the  money 
by  him.  The  first  information  the  creditor 
received  of  that  fact  was  at  the  next  term 
of  the  County  court  of  Wythe  afterwards, 
or  the  next  term  but  one ;  when  J.  Melton 
Moore  met  the  said  Tate  in  Wytheville,  and 
told  him  that  he,  Moore,  had  paid  the  money 
to  Mr.  Mathews,  and  that  Mr.  Mathews  had 
deposited  it  in  the  Southwestern  Bank  of 
Virginia,  in  Wytheville,  for  him.  **Mr. 
Tate,"  says  the  witness,  **made   no  objec- 


tion, and  we  parted."  **I  told  him  the 
money  was  in  the  bank  and  walked  off.  He, 
Tate,  said  nothing.  He  did  not  object  to 
it ;  nor  did  he  say  he  would  refuse  to  receive 
it."  The  money,  it  seems,  remained  in 
bank,  without  being  drawn  out  by  any  one, 
until  after  the  death  of  Mr.  Mathews,  in 
the  fall  of  1864 ;  when  Captain  Gibboney,  the 
administrator  of  Mr.  Mathews,  inquired  of 
witness  whether  he  had  ever  paid  such  a 
sum  to  Mr.  Mathews  for  Mr.  Tate ;  stating 
that  it  so  appeared  from  a  memorandum  of 
Mr.  Mathews,  and  that  he  had  found  it  on 
deposit  in  bank  accordingly,  and  had  ten- 
dered it  to  Mr.  Tate,  who  had  refused  it. 
Thereupon  said  Gibboney  insisted,  as  rep- 
resentative of  Mathews,  on  paying  it  back 
to  witness,  who  says  he  received  it,  not 
knowing  how  else  it  could  be  saved. 

Did  this  witness,  as  the  agent  of  his 
father,  do  enough  to  complete  the  payment 
of  the  debt,  by  merely  telling  the  creditor 
that  the  money  was  in  bank,  and  then 
walking  off?  ^^He,  Tate,  said  nothing. 
He  did  not  object  to  it,  nor  did  he  say  he 
would  receive  it."  Had  the  witness  any 
right  to  infer  from  this  silence  of  the  cred- 
itor, that  he  was  willing  to  receive  the 
money  deposited,  and  to  accept  the  mere 
deposit  which  had  been  made  as  payment 
of  the  debt?    Why  did   not  witness  tell  the 

creditor  what  kind  of  money  had  been 
359      deposited,    and   enquire  *whether   he 

would  receive  that  kind  of  money  in 
payment  of  the  debt?  Why  did  he  not  get 
the  money  from  the  bank,  or  from  Mr. 
Mathews,  tender  it  to  the  creditor,  and  if 
accepted,  take  the  creditor's  receipt  in  full 
satisfaction  and  discharge  of  the  judgment? 
That  was  the  plain,  easy  and  regular  mode 
of  doing  the  business  which  the  witness 
ought  to  have  pursued.  The  witness,  the 
creditor,  Mr.  Mathews  and  the  bank  were 
all  then  in  the  same  town  together.  It 
would  be  time  enough  for  the  creditor  to 
refuse  the  money  when  it  should  be  tendered 
to  him,  and  he  could  not  be  called  upon  to 
accept  or  refuse  it  until  it  was  so  tendered, 
much  less  can  his  acceptance  be  inferred 
from  his  mere  silence,  on  l>eing  informed 
that  the  money  was  in  bank.  The  debtor, 
or  his  agent,  had  not  a  right  to  pay  the 
money  in  bank,  even  to  the  credit  of  the 
creditor,  without  his  consent.  It  could  only 
be  paid  to  the  creditor  himself,  or  to  some 
person  by  him  authorized  to  receive  it, 
though  a  subsequent  assent  would  be  tanta- 
mount to  a  prior  authority.  But  in  this 
case  the  money  was  not  deposited  to  the 
credit  of  the  creditor,  but  to  the  credit  of 
Mathews,  the  agent  of  the  debtor,  and  no 
check  was  ever  given  or  offered  by  Mathews 
to  the  creditor,  and  no  order  on  Mathews 
was  ever  given  by  the  witness  to  the  cred- 
itor for  the  money.  The  creditor,  without 
such  a  check  or  such  an  order,  had  no  right 
to  demand  or  receive  the  money  of  the 
bank,  or  of  Mathews.  The  money  never 
became  the  property  of  the  creditor,  but 
always  remained  the  property  of  the  debtor 
until  it  perished,  or  was  received  and  dis- 
posed of  by  his  agent. 
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Thus  stands  the  case  upon  the  testimony 
of  J.  Melton  Moore,  the  son  of  the  debtor. 
Is  it  materially  altered  by  the  testimony 
of  the  debtor  himself,  the  only  other  testi- 
mony in  the  case?  He  says  that  a  short 
time  before  he  commenced  his  second  march 
into  Kentucky,  which  was  the  Ist  of  Oc- 
tober 1862,  he  met  with  Mr.  Tate  at  Abing- 
don.    The  account  which  this  witness 

360  gives  of  *thi8  interview  is  as  follows : 
"*My  impression  is,  that  meeting  with 

Mr.  Tate,  and  not  knowing  whether  he  had 
received  the  money  or  not,  I  made  enquiry 
of  him  to  learn  whether  he  had  received  it 
or  not.  He  informed  me  that  he  had  not, 
but  that  it  was  deposited  for  him  in  the 
Southwestern  Bank  at  Wytheville,  Va.  I 
have  no  recollection  of  any  other  conversa- 
tion in  regard  to  it.  When  I  parted  with 
him  I  was  perfectly  satisfied  that  the  debt 
was  settled,  and  never  learned  that  Mr. 
Tate  considered  it  otherwise  until  1864." 
'*He  said  nothing  about  taking  or  refusing 
the  money  then  (at  the  time  of  the  inter- 
view aforesaid)  or  afterwards. '  *  This  tes- 
timony certainly  does  not  prove  a  payment 
of  the  money,  or  an  admission  of  such  pay- 
ment. On  the  contrary,  it  proves  that  the 
money  had  not  been  paid  to  the  creditor. 
*' He  informed  me,"  says  the  witness,  ^'that 
he  had  not"  received  the  money,  **but  that 
it  was  deposited  for  him  in  the  Southwest- 
em  Bank  at  Wytheville,  Va. "  This  was  not 
an  agreement  by  the  creditor  to  accept  this 
deposit  as  a  payment.  He  had  not  before 
accepted  it  as  such,  and  there  was  no  rea- 
son why  he  should  make  such  acceptance 
on  this  occasion.  He  was  merely  asked  a 
question  of  fact,  which  he  answered  to  the 
best  of  his  knowledge  and  belief.  The 
debtor  had  sent  Confederate  money  to  his 
son,  and  requested  him  to  pay  this  debt. 
The  son,  it  seems,  had  never  informed  the 
father  whether  such  payment  had  been  made 
or  not ;  and  the  debtor  and  creditor  happen- 
ing to  meet  at  Abingdon,  enquiry  was  made 
and  answered  as  aforesaid.  In  informing 
the  debtor  that  the  money  was  deposited  for 
him  (the  creditor)  in  the  Southwestern 
Bank  at  Wytheville,  Va. ,  the  creditor  meant 
only  to  inform  the  debtor,  in  answer  to  his 
enquiry,  of  a  fact  of  which  the  creditor  had 
himself  been  informed  by  the  son  of  the 
debtor.  He  no  more  intended  then  to  ac- 
cept that  deposit  as  a  payment  than  he 
intended  to  accept  it  as  such  at  the  time  he 
was  himself  informed  of  the  fact  of  the 

361  deposit.     Just  as  much  *remained    to 
be  done  to  convert  that  deposit  into  a 

payment  of  the  debt  after  the  interview  of 
the  debtor  and  creditor  at  Abingdon,  as 
after  the  interview  of  the  debtor's  son  and 
the  creditor  at  Wytheville,  as  before  stated. 
Nothing  was  done  after  either  interview 
towards  the  application  of  the  money  on 
deposit  to  the  payment  of  the  debt,  until 
after  the  death  of  Mathews,  when,  for  the 
first  time,  it  was  offered  to  the  creditor  by 
the  administrator  of  Mathews  and  refused. 
There  is  not  a  tittle  of  evidence  tending 
to  prove  that  Tate,  the  creditor,  was  guilty 
of  any  fraud  in  the   transaction   aforesaid. 


or  intended,  by  his  conduct  or  his  silence, 
to  mislead  the  debtor  or  his  son.  He  had 
no  motive  whatever  to  commit  such  a  fraud, 
as  he  had  an  unquestionable  right  to  re- 
ceive depreciated  money  or  not,  at  his 
pleasure j  in  payment  of  his  judgment — a 
right  of  election  which  he,  no  doubt,  in- 
tended to  exercise  whenever,  if  ever,  such 
money  should  be  tendered  to  him.  He  was 
not  bound  to  make  such  election  before. 
Whether  the  creditor,  in  July  or  August 
1862,  would  have  received  depreciated  State 
bank  notes  or  Confederate  notes  in  payment 
of  his  judgment,  cannot  now  be  certainly 
known.  He  never  said  that  he  would,  so 
far  as  the  testimony  shows.  Perhaps  he 
might  have  done  so,  if  the  said  notes  had 
been  tendered  to  him,  but  they  never  were. 
The  fact  that  the  creditor  said  nothing 
when  informed  of  the  deposit  by  the  debtor's 
son,  and  did  not,  either  then  or  during  the 
interview  with  the  debtor  at  Abingdon  as 
aforesaid,  say  he  would  receive  such  notes, 
or  accept  the  said  deposit,  in  payment  of 
his  judgment,  ought,  it  seems,  to  have  ex- 
cited an  apprehension,  on  the  part  of  the 
debtor  or  his  son,  that  the  creditor  migh. 
be  unwilling  to  do  so,  and  to  have  admon 
ished  them  of  the  necessity  or  propriety  o' 
making  a  tender  of  the  notes,  and  if  re' 
ceived,  or  taking  a  receipt  In  discharge  of- 
the  judgment ;  if  not,  of  having  satisfaction 

thereof  entered  upon  the  record.  If 
362      the  creditor  *would  have  been  willing 

to  receive  such  notes  in  payment  of 
his  judgment,  even  as  late  as  July  or  Au- 
gust 1862,  he  would  no  doubt  greatly  have 
preferred  not  doing  so,  as  was  usual  in  such 
cases,  and  as  might  fairly  have  been  inferred 
from  his  silence  when  informed  of  the  de- 
posit. Had  he  been  anxious  to  do  so,  he 
would  no  doubt  have  at  once  gone  forward 
and  had  the  matter  perfected  by  a  proper 
application  of  the  money  deposited.  But 
not  being  anxious  to  do  so,  he  left  it  to  the 
debtor,  on  whom  it  devolved  to  make  a  ten- 
der of  the  notes  on  deposit  in  payment  of 
the  judgment,  reserving  to  himself  the  right 
to  receive  the  money  or  not,  according  as 
he  iiiight  think  best  at  the  time  of  the  ten- 
der. The  debtor's  son,  after  informing  the 
creditor  of  the  deposit  in  bank  and  walk- 
ing off,  not  having  done  anything  more  in 
the  matter,  the  creditor  may  well  have  pre- 
sumed that  some  other  disposition  had  been 
made  of  the  money.  But  however  that  may 
be,  it  devolved  on  the  debtor  to  make  a  ten- 
der of  the  notes  if  he  desired  them  to  be 
received  in  payment. 

The  debtor  and  his  son  seem  also  to  have 
acted  in  good  faith  in  this  transaction. 
They  no  doubt  believed,  as  the  debtor,  at 
least,  says  he  did,  that  the  creditor  would 
receive  the  money  deposited  in  payment  of 
his  judgment.  But  this  belief  was  not  in- 
duced by  any  promise  or  fraud  of  the  cred- 
itor, and  he  is  not  bound  by  any  principle 
of  law  or  equity  to  make  it  good.  It  is  very 
much  to  be  regretted  that  such  a  loss  should 
have  to  fall  upon  one  or  the  other  of  two 
parties,  both  of  whom  are  innocent ;  but  all 
we  can  do  is  to  determine  on  which  of  them 
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it  must  fall,  according'  to  law.  We  think  it 
must  fall  on  the  party  whose  property  the 
money  on  deposit  was  at  the  time  it  per- 
ished, or  at  the  time  it  was  withdrawn  from 
the  bank.  And  we  think  we  have  shown 
that  it  remained  then,  as  it  had  before  been, 
the  property  of  the  debtor,  Moore,   and  not 

of  the  creditor,  Tate. 
363         *We  have,  in  considering  this  case, 

given  full  credit  to  the  testimony  of 
the  debtor  and  his  son,  the  only  testimony 
in  the  case  besides  the  answer.  But  when 
it  is  remembered  that  that  is  the  parol  tes- 
timony of  witnesses  whose  relation  to  the 
controversy,  however  honest  they  may  be, 
and  doubtless  are,  must  strongly  bias  their 
feelings,  and  who  are  testifying  as  to  con- 
versations which  occurred  many  years  be- 
fore they  gave  their  testimony,  the  force  of 
it  is  very  much  weakened  by  these  consid- 
erations, and  we  must  plainly  see  that  it  is 
wholly  inadequate  to  prove  the  payment  of 
the  creditor's  judgment  in  this  case — much 
less  to  convict  him  of  fraud — which  can 
never  be  presumed,  but  must  always  be 
clearly  ptoved. 

We  therefore  think  there  is  no  error  in 
the  decree  appealed  from,  and  that  it  ought 
to  be  affirmed. 

Decree  affirmed. 
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June  Term,  1872,  WythevlUe. 
I.  BUI  for  Relief  under  the  Adjustment  Act  of '66- 

•67.*— In  Auirust  1803.  S  sold  land  to  B  for  $4,000, 
which  was  worth  before  the  war  18,000,  and  took 
his  notes  for  a  part  of  the  purchase  money,  one 
payable  on  the  Ist  of  January  1863,  and  the  other 
on  the  1st  of  January  1864.  In  October  1864,  B  ten- 
dered the  money  to  S,  who  refused  to  receive  it 
S  havlnff,  after  the  war,  recovered  a  judgment 
upon  the  notes  without  defense,  B  filed  a  bill  in 
equity  under  i  4  of  the  act  of  March  8d,  1866,  to  set 
up  his  tender  of  the  money,  and  he  asked  for 
general  relief.    HsiiD: 

I.  Same.— This  was  a  contract  with  reference  to 
Confederate  States  treasury  notes  as  the  stand- 
ard of  value, 
a.  Same.— Though  the  tender  not  having  been  made 
in  time,  B  is  not  entitled  to  be  entirely  relieved, 
yet  under  the  prayer  for  general  relief  he  may 
have  relief  in  this  suit 
3.  Sune— Measure  of  Relief.— The  Just  measure  of 
relief  is  not  the  cold  value  of  the  money  at  the 
time  of  payment,  but  the  value  of  the  land  at 
•the  time  of  the  sale  in  rood  money. 

In  March  1868,  Henry  t,.  Branson  obtained 
from  the  judge  of  the  Circuit  court  of  Smyth 

*Blll  for  Relief  under  Adjustment  Act  of  *66-'67.— 

Principal  case  cited  in  Penn  v.  Reynolds,  23  Qratt 
628:  Bias  v.  Vlckers.  27  W.  Va.  462. 

"The  sutnte  fflvlnsr  the  risrht  to  a  defendant  to 
defend  at  law  or  obtain  relief  in  equity,  if  he  avails 
himself  of  his  riffht  to  make  his  defence  at  law,  and 
a  Judgment  is  given  against  him,  he  cannot  after- 
wards obtain  relief  in  equity.  1  Bart  Ch.  Pr.  41: 
Penn  v.  Reynolds,  28  Oratt.  528:  Sanders  v.  Branson, 
22  Gratt  864:"  Knott  v.  Seamands,  25  W.  Va.  108. 


county,  an  injunction  to  restrain  Jamea 
Sanders  from  enforcing  a  judgment  he  had 
recovered  in  that  court  against  Branson. 
This  judgment  was  for  $1,350,  with  interest 
upon  1675,  a  part  thereof,  from  the  1st  day 
of  January  1863,  and  on  1675,  from  the  1st  of 
January  1864 ;  and  was  founded  on  two  notes 
for  these  sums,  dated  the  26th  of  August 
1862,  given  in  part  for  the  price  of  a  tract 
of  land  purchased  by  Branson  from  Sanders. 
The  bill  alleged  that  the  understanding 
between  the  parties  was,  that  the  notes 
were  to  be  paid  in  Confederate  currency ; 
and  that  the  plaintiff  had  tendered  the  money 
to  Sanders  on  or  about  the  dates  on 

365  which  the  *notes  became  due.     That 
the    judgment    had     been    recovered 

without  defense  at  law,  it  being  provided 
by  statute  that  the  only  court  competent  to 
consider  a  plea  of  tender  of  Confederate 
money  is  a  court  of  e<|uity.  The  prayer  of 
the  bill  was  for  an  injunction  to  the  judg- 
ment, and  for  general  relief. 

Sanders,  in  his  answer,  denied  that  the 
understanding  between  the  parties  was  that 
the  notes  were  to  be  paid  in  Confederate* 
currency.  He  said  that  the  land  was  worth 
more  then  than  the  price  at  which  he  sold 
it.  And  he  denied  that  the  plaintiff  had 
made  him  a  tender  of  any  money  on  these 
notes.  He  says  that  about  the  25th  of  I>e- 
cember  1864,  plaintiff  came  to  him  and  said 
that  he  wanted  to  pay  these  notes;  and  at 
that  time  Confederate  treasury  notes  rating 
at  about  fifty  for  one  of  gold,  respondent 
refused  to  take  them. 

It  appears  from  the  evidence  that  the  land 
sold  by  Sanders  to  Branson  was  worth  in 
good  money,  from  twenty-five  hundred  to 
three  thousand  dollars,  and  it  was  sold  to 
Branson  for  $4,000.  Nothing  was  said  at 
the  time  of  making  the  deed  and  executing 
the  notes,  as  to  the  kind  of  money  in  which 
they  were  to  be  paid.  It  was  in  proof  that 
in  October  1864,  Branson  tendered  the  money 
to  Sanders. 

The  cause  came  on  to  be  heard  on  the  25th 
of  November  1870,  when  the  court  held  that 
the  notes  were  executed  with  reference  to 
Confederate  States  treasury  notes  as  a 
standard  of  value,  and  that  though  the 
plaintiff  made  a  tender  of  Confederate  notes 
in  payment,  the  tender  was  made  after  the 
notes  fell  due ;  and,  therefore,  he  was  not 
entitled  to  be  wholly  discharged  thereby. 
And  scaling  the  notes  as  of  the  date  when 
they  respectively  fell  due,  it  was  decreed 
that  Branson  should  pay  Sanders  $258.75, 
with  interest  on  $225  part  thereof,  from  the 
1st  of  January  1863,  and  on  $33.75,  the  resi- 
due thereof,  from  the  1st  of  January  1864 ; 
and  perpetuated  the  injunction,  except 

366  as   to    this   sum.     From  *^this  decree 
Sanders  applied  to  a  judge  of  this  court 

for  an  appeal ;  which  was  awarded. 

Gilmore  and  J.  W.  &  J.  P.  Sheffey,  for 
the  appellant. 

B.  R.  Johnston  and  J.  T.  Campbell,  for 
the  appellee. 

MONCURE,  P.  I  am  of  opinion  that  the 
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contract  of  the  26th  day  of  August  1862, 
between  the  appellant  James  Sanders  and 
the  appellee  H.  L.  Branson,  for  the  sale  of 
a  tract  of  land  by  the  former  to  the  latter, 
as  in  the  proceedings  mentioned,  *^was,  ac- 
cording to  the  true  understanding  and 
agreement  of  the  parties,  to  be  fulfilled  or 
performed  in  Confederate  States  treasury 
notes,  or  was  entered  into  with  reference  to 
sach  notes  as  a  standard  of  value,"  within 
the  intent  and  meaning  of  the  act  passed 
March  3,  1866,  entitled  ** An  act  providing 
for  the  adjustment  of  liabilities  arising 
under  contracts  and  wills  made  between  the 
1st  day  of  January  1862,  and  the  10th  day 
of  April  1865,"  Acts  of  Assembly  186S~'6, 
chap.  71,  p.  184;  and  of  the  act  amendatory 
thereof,  passed  f'ebruary  28,  1867,  Acts  of 
Assembly  1866-'7,  chap.  270,  p.  694. 

Confederate  States  treasury  notes  were 
almost  the  only,  if  not  the  only,  currency 
in  circulation  at  the  date  of  the  contract, 
and  a  presumption  of  fact  would  arise  from 
that  circumstance  alone,  in  the  absence  of 
anything  tending  to  show  the  contrary, 
that  the  dealing  of  the  parties  was  in  re- 
ference to  that  standard  of  value.  But  the 
presumption  is  supported  in  this  case  by 
the  fact,  that  the  contract  price  of  the  land, 
$4,000,  bore  about  the  same  proportion  to 
the  specie  value  of  the  land  at  the  time  of 
the  contract,  the  highest  estimate  of  which 
was  $3,000,  that  the  value  of  Confederate 
States  treasury  notes  then  bore  to  specie ; 
and  also  by  the  evidence  of  witnesses  for 
the  vendor,  who  were  present  when  the 
contract  was  entered  into,  or  when  the  bonds 
were  given,  and  who  state,  that  though 
nothing  was  then  said  about  the  kind  of 
money  in  which  the  bonds  were  to  be 
367  paid,  they  considered  *that  payment 
was  intended  to  be  made  in  Confed- 
erate States  treasury  notes. 

I  am  further  of  opinion,  that  under  all 
the  circumstances  of  this  case,  the  amount 
due  upon  the  bonds  in  controversy  should 
be  ascertained,  not  by  scaling  the  nominal 
amount  of  the  bonds,  in  the  mode  and  man- 
ner prescribed  by  section  2  of  the  said  act 
of  March  3,  1866,  but  by  regarding  the  fair 
value  of  the  property  sold  at  the  time  of  the 
sale,  as  the  value  in  good  money  of  the  con- 
sideration agreed  to  be  paid  for  it,  accord- 
ing to  the  mode  of  adjustment  prescribed  by 
the  proviso  embodied  in  section  1  of  the 
said  act  of  February  28,  1867;  and  that  the 
amount  which  may  appear  to  be  due  upon 
the  said  bonds  according  to  the  standard  of 
value  a£forded  by  the  proviso  aforesaid, 
"would  be  the  mostjust  measure  of  recov- 
ery" in  this  case.  That  the  mode  of  ad- 
justment provided  by  the  latter  act  is 
constitutional,  that  it  generally  affords  the 
most  just  measure  of  recovery  where  it  ap- 
plies, and  that  it  does  so  in  such  a  case  as 
this,  is  clearly  shown  by  my  Brother 
Christian,  in  an  opinion  delivered  in  Pharls 
▼.  Dice,  21  Gratt.  p.  303,  in  which  all  the 
other  judges  concurred.  See  also  Carter  v. 
Ragland,  Id.  574,  and  Meredith,  &c.,  v. 
Salmon,  Id.  762. 

I  am  further  of  opinion,  that  the  appellee, 


Branson,  is  entitled  to  relief  as  aforesaid 
in  this  suit;  which  is  a  suit  in  equity 
brought  by  him  under  section  4  of  the  said 
act  of  March  3,  1866.  That  section  provides, 
that  ^4n  any  case  wherein  it  shall  appear, 
that  on  any  contract  made,  or  liability  in- 
curred, on  or  after  the  1st  day  of  January 
1862,  and  before  the  10th  day  of  April  1865, 
the  debtor,  on  or  after  the  maturity  of  the 
claim  against  him,  and  within  the  period 
above  mentioned,  made  to  the  creditor,  his 
agent  or  attorney  at  law,  a  bona  fide  and 
actual  tender  of  the  amount  due,  in  the  said 
Confederate  States  treasury  notes,  or  other 
equal  or  better  currency,  and  that  the  cred- 
itor then  refused  to  accept  the  same,  a  court 
of    equity    may    grant   relief   to    the 

368  debtor   unless    it   *appears    that    the 
creditor  was  justified   in   refusing   to 

accept  the  amount  tendered  in  consequence 
of  a  substantial  and  decided  depreciation  of 
such  currency  after  the  time  at  which  pay- 
ment ought  to  have  been  made,  and  before 
the  time  at  which  the  tender  was  made,  or 
unless  it  otherwise  appear  to  be  inequitable 
to  grant  such  relief.  The  appellee  averred 
in  his  bill  that  he  tendered  the  amounts  of 
the  bonds  on  which  the  judgment  was  ob- 
tained to  the  appellant  on  or  about  the  dates 
on  which  they  became  due,  and  that  the 
appellant  refused  to  receive  the  tender. 
And  the  appellee  proved  that  such  a  tender 
was  made,  but  not  until  October  1864,  which 
was  long  after  the  last  of  the  said  bonds 
became  payable,  and  when  there  had  been, 
since  that  period,  a  very  substantial  and 
decided  depreciation  of  the  currency.  The 
Circuit  court  therefore  decreed  that  the 
complainant  was  not  entitled  to  be  wholly 
discharged  by  reason  of  such  tender ;  but 
that  court  further  decreed  that  the  defend- 
ant (the  appellant)  recover  of  the  complain- 
ant (the  appellee)  the  sum  of  $258.75, 
being  the  scaled  value  of  the  said  two  bonds 
at  the  time  they  respectively  became  due 
and  payable,  with  interest  on  $225,  part 
thereof,  from  the  1st  day  of  January  1863, 
and  on  $33.75,  the  residue  thereof,  from  the 
1st  day  of  January  1864.  I  think  the  Circuit 
court  had  jurisdiction  to  grant  such  relief 
in  the  suit  as  was  equitable  and  just.  The 
complainant  properly  came  into  court  for 
relief  against  the  judgment.  It  does  not 
appear,  and  it  is  not  pretended,  that  the 
tender  was  made  and  averred  in  the  bill  for 
the  purpose  of  giving  the  court  jurisdiction 
of  the  case.  The  tender  was  a  real  and  not 
a  colorable  transaction ;  and  the  complain- 
ant had  a  right,  under  the  said  4th  section 
of  the  act  of  March  3, 1866,  to  go  into  equity 
upon  that  ground.  But  though  he  prayed 
for  relief  against  the  whole  claim,  he  did 
not  confine  his  prayer  to  that.  He  further 
prayed  for  ^^such  other  and  general  relief 
as  is  consistent  with  equity  and  adapted  to 
his    case."     The  Circuit    court,  after 

369  refusing  *to  relieve  against  the  whole 
claim,  had  a  right,    both  on  the  case 

stated  in  the  bill  and  the  praj^er  for  general 
relief,  to  give  such  relief  as  was  equitable 
and  just.  The  court,  having  properly  ob- 
tained jurisdiction  of  the  case,  could  go  on 
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to  do  complete  justice  between  the  parties. 
I  think  the  court  did  not  err  in  deciding 
that  the  complainant  is  not  entitled  to  be 
wholly  discharged  from  the  claim  by  reason 
of  the  tender  aforesaid.  But  I  think  the 
court  erred  in  decreeing  against  the  com- 
plainant only  the  scaled  value  of  the  bonds 
aforesaid ;  and  that,  instead  of  doing  so, 
the  court  ought  to  have  decreed  against  him 
for  such  sum  of  money  and  interest  as  would 
be  due,  regarding  the  fair  value  of  the 
property  sold  as  the  standard  by  which  the 
amount  due  upon  the  bonds  is  to  be  ascer- 
tained ;  according  to  the  rule  furnished  by 
the  proviso  in  section  1  of  the  act  of  Feb- 
ruary 28,  1867,  aforesaid. 

I  am  therefore  of  opinion  that  the  said 
decree  is  erroneous,  and  ought  to  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  to  be  had  therein  in  conformity 
with  the  roregoing  opinion. 

CHRISTIAN,  STAPLES  and  ANDER- 
SON, Js.,  concurred  in  the  opinion  of 
Moncure,  P. 

BOULDIN,  J.,  dissented. 

Decree  reversed. 
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June  Term,  1872,  Wytheville. 
Absent,  Anderson,  J. 
Parol  Contract  of  Land— Specific  Performance—What 
Three  Things  riuct  Concur.*— In  a  suit  by  the  pur- 
chaser, for  t^e  specific  performance  of  a  parol 
agreement  for  the  sale  of  land,  it  must  appear: 
Ist  That  the  parol  agreement  relied  on  Is  certain 
and  definite  in  its  terms.  2d.  The  acts  proved  in 
part  performance  must  refer  to,  result  from,  or 
be  made  in  pursuance  of  the  agreement  proved. 
8d.  The  agreement  must  have  been  so  far  exe- 
cuted that  a  refusal  of  full  execution  would  oper- 
ate a  fraud  upon  the  party,  and  place  him  in  a 
situation  which  does  not  lie  in  compensation. 
And  no  one  of  these  conditions  appears  in  this 
case. 

This  was  a  suit  in  equity  in  the  Circuit 
court    of    Russell   county,    brought  in  July 

*Parol  Contract  of  Land— Specific  Performance— What 
Three  Things  riust  Concur.— The  rule  laid  down  in 
the  principal  case  in  regard  to  the  three  thinsrs  that 
must  concur  in  order  to  Justify  the  court  in  ff rant- 
ing specific  performance  of  a  parol  contract  for  the 
sale  of  land  is  followed  in  many  subsequent  cases 
as  authority  upon  the  subject  See  Pierce  v.  Catron, 
28Gratt  586:  Floyd  v.  Hardin?,  28Gratt  401,  and  note; 
Rhea  v.  Jordan,  28  Gratt  684,  and  noU;  Lester  v. 
Lester.  28 Gratt  743,  and  note:  Burkholder  v.  Ludlam, 
30  Gratt.  MO;  Halsey  v.  Peters,  79  Va.  07;  Hurt  v. 
Prlllaman,  79  Va.  208:  Litterall  v.  Jackson,  80  Va. 
013;  Barrett  ▼.  Forney,  82  Va.  277;  Edichal  Bullion 
Co.  V.  Columbia,  etc..  Co.,87  Va.  040,  13 S.  E.  Rep.  100; 
Reynolds  v.  Necessary,  88  Va.  129,  13  S.  E.  Rep.  848; 
Hale  V.  Hale,  90  Va.  733. 19  S.  E.  Rep.  739;  Gallagher  v. 
Gallaffher,  81  W.  Va.  13,  5  S.  E.  Rep.  297;  Miller  v. 
Lorentz,  39  W.  Va.  171,  19  S.  E.  Rep.  396. 

The  principal  case  is  cited  in  Boyd  v.  Clearhorn, 
94  Va.  788,  27  S.  E.  Rep.  574,  as  authority  for  the 
proposition  that  equity  will  lend  its  aid  to  defeat  a 
fraud  notwithstanding  the  Statute  of  Frauds  if 
there  is  clear  and  evinclnsr  proof  of  the  contract 


1868,  by  George  W.  Pucket  against  Milton 
Wright,  the  brother  and  only  heir  at  law  of 
Harvey  Wright,  deceased,  to  enforce  the 
specific  performance  of  a  parol  contract, 
which  the  plaintiff  alleged  was  made  by 
said  Harvey  Wright  and  himself,  in  relation 
to  land.  The  bill  sets  out  that  Harvey 
Wright,  the  uncle  of  the  plaintiff,  a  good 
many  years  since,  purchased  a  tract  of  land 
on  lessee's  mill  creek,  in  the  county  of 
Russell.  That  the  land  was  unimproved, 
and  then  of  little  value;  and  that  Wright 
was  then  a  feeble  old  man,  without  means 
to  brixig  the  land  into  cultivation.  That 
plaintiff  was  then  young  and  unmarried; 
and  Harvey  Wright  telling  the  plaintiff  that 
he  would  have  to  sell  part  of  the  land  to 
improve  the  residue,  and  that  be  would 
rather  sell  it  to  the  plaintiff  than  to  any 
one  else,  proposed  to  him  that  if  the  plain- 
tiff would  come  and  help  him  to  improve 
his  land,  he  should  have  part  of  it  at  his 
(Wright's)  death,    and  should  be  well 

371  ^compensated  out  of   the   land  for  his 
labor.     To  this  the   plaintiff   agreed. 

That  it  was  not  at  that  time  agreed  fully, 
what  part  of  the  land  plaintiff  should  have, 
only  he  was  to  t>e  well  compensated  for  his 
labor  in  part  of  the  land;  but  the  said 
Wright  was  to  retain  the  possession  and 
control  of  the  whole  land  during  his  life. 
That  plaintiff  entered  faithfully  and  dili- 
gently upon  the  execution  of  his  part  of  the 
contract,  and  continued  faithfully  to  labor 
upon  the  land,  clearing  and  improving  it, 
for  about  eight  years,  and  did  improve  the 
land  so  that  it  rendered  to  said  Wright  dur- 
ing his  life  a  fair  support. 

The  bill  further  states  that  the  plaintiff 
then  married  and  settled  on  land  adjoining 
the  land  of  Wright,  on  the  east  side  of  the 
creek ;  and  by  the  direction  of  said  Wright, 
enclosed  within  his  own  fence  a  large  por- 
tion of  the  land  lying  east  of  the  creek,  and 
cleared  and  cultivated  a  part  of  it,  for 
which  he  paid  no  rent,  and  he  had  kept  it 
so  enclosed  ever  since,  though  the  said 
Wright  used  it  in  common  with  the  plain- 
tiff to  turn  his  stock  in  when  he  chose,  but 
telling  the  plaintiff  that  was  a  part  of  the 
land  which  he  was  to  have  as  compensation 
for  his  labor  as  aforesaid;  and  the  said 
Wright  afterwards  laid  off  and  designated 
all  that  portion  of  the  land  that  lies  east  of 
the  creek  as  the  part  which  the  plaintiff 
was  to  have  in  fulfilment  of  said  contract ; 
and  with  this  the  plaintiff  was  satisfied. 
That  plaintiff  took  no  writing  from  said 
Wright,  having  the  fullest  confidence  in 
him  that  he  would  carry  out  what  he  agreed 
to  do ;  but  said  Wright  died  suddenly,  with- 
out making  any  disposition  of  his  property, 
or  any  writing  conveying  the  land  to  the 
plaintiff.  And  making  Milton  Wright  a 
party  defendant,  he  asks  for  a  specific  exe- 
cution of  the  contract. 

The  defendant  appeared    and  demurred  to 
the    bill;  but    the   court   overruled    the  de- 
murrer ;  and  he  then  answered,  denying  the 
contract  set  up  in  the  bill,   and  calling  for 
strict  proof. 

372  *The   evidence   in    the    cause    was 
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wholly  parol,  and  somewhat  contradic- 
tory. One  witness  says,  she  was  present 
and  heard  Harvey  Wright  say  to  Pucket, 
that  if  he  would  come  and  help  improve  the 
farm,  he  should  have  a  part  of  the  land. 
And  on  that  offer  Pucket  came  and  worked 
with  Wright  a  part  of  the  time  for  six  or 
eight  years.  And  since  Pucket  had  so 
worked,  she  had  heard  Wright  say  that  a 
part  of  his  farm  was  to  be  Pucket*s.  An- 
other witness  said,  she  was  present  at  the 
same  interview,  and  she  heard  Wright  state 
to  said  Pucket  that  he,  the  said  Wright, 
was  not  able  to  work  his  farm,  and  that  he 
would  have  to  give  a  part  of  it  to  get  it 
improved,  and  that  he  would  rather  let  said 
Pucket  have  it  than  any  one  else ;  and  that 
upon  that  offer,  at  the  time  Wright  moved 
to  his  farm  Pucket  came  with  him,  and 
worked  for  Wright  six  or  eight  years.  And 
she  heard  Wright  say,  shortly  before  his 
death,  that  at  his  death  Pucket  would  get  a 
part  of  his  land.  Another  witness  says 
that  about  twelve  months  before  Harvey 
Wright's  death,  he  told  witness  that  Pucket 
was  always  good  to  do  anything  he,  said 
Wright,  asked  him  to  do,  and  that  he  in- 
tended Pucket  to  have  his  land  on  the  east 
side  of  the  creek.  Another  witness  said  he 
heard  the  plaintiff  ask  Harvey  Wright 
where  he  should  run  a  fence  on  the  east  side 
of  the  creek,  and  the  reply  of  Wright  was 
to  run  where  he  pleased — that  it  would  all 
he  said  Pucket 's  some  day.  This  was  about 
eighteen  years  previous  to  the  giving  the 
deposition  in  1869;  and  plaintiff  has  fenced 
up  some  thirty-five  or  forty  acres  of  said 
land,  and  has  been  cultivating  a  portion  of 
it  some  eighteen  years.  And  another  wit- 
ness says,  in  answer  to  a  question  by  the 
plaintiff  in  reference  to  a  mill  seat  on  the 
land  east  of  the  creek,  that  she  heard  Har- 
rey  Wright  say  to  the  plaintiff,  after  me 
the  land  is  yours.  On  the  other  hand, 
there  was  proof  that  in  1859  or  1860  Pucket 
proposed  to  buy  some  of  the  land  on  the  east 

side  of  the  creek,  and  Wright  refused 
373     ♦to  sell  it;  and  that  whilst  Wright's 

grave  was  digging  Pucket  said  he 
(Wright)  had  neither  willed  the  land  nor 
sold  it.  There  is  some  other  evidence,  but 
the  foregoing  is  all  that  seems  to  bear  upon 
the  question  of  the  contract. 

The  cause  came  on  to  be  heard  upon  the 
14th  of  May  1870,  when  the  court  decreed 
that  the  defendant,  Milton  Wright,  do  exe- 
cute a  deed,  with  special  warranty,  to  the 
plaintiff  for  all  the  land  in  the  bill  men- 
tioned, formerly  owned  by  Harvey  Wright, 
lying  on  the  east  side  of  lessee's  mill  creek, 
and  that  the  plaintiff  recover  his  costs 
against  the  defendant,  f^rom  this  decree 
Milton  Wright  applied  to  this  court  for  an 
appeal,  which  was  allowed. 

Terry  and  Pierce,  for  the  appellant. 

B.  R.  Johnston  and  T.  R.  Campbell,  for 
the  appellee. 

CHRISTIAN,  J.  This  is  a  suit  for  the 
specific  execution  of  an  alleged  parol  agree- 


ment for  the  sale  of  real  estate,  which  is 
sought  to  be  taken  out  of  the  operation  of 
the  statute  of  frauds  upon  the  ground  of 
part  performance. 

The  statute  of  frauds  was  founded  in  wis- 
dom and  sound  policy.  Its  primary  object 
was  to  prevent  the  setting  up  of  pretended 
agreements,  and  then  supporting  them  by 
perjury.  But  besides  these  direct  objects, 
there  is  a  manifest  policy  in  requiring  con- 
tracts of  so  important  a  nature  as  the  sale 
and  purchase  of  real  estate,  to  be  reduced 
to  writing ;  since  otherwise,  from  the  im- 
perfection of  memory,  and  the  honest  mis- 
takes of  witnesses,  it  must  often  happen 
either  that  the  specific  contract  is  incapable 
of  exact  proof,  or  that  it  is  unintentionally 
varied  from  its  original  terms.  The  statute, 
therefore,  requires  in  contracts  of  such  a 
nature  as  are  therein  mentioned  more  sat- 
isfactory and  convincing  testimony  than 
mere  oral  evidence  affords.  The  wisdom  of 
permitting   any   deviation    from    the 

374  terms  of  the  statute   has  *been   ques- 
tioned by  the  most  eminent  chancellors 

of  England  and  of  this  country.  Courts  of 
equity,  however,  in  their  efforts  to  do  com- 
plete justice  and  prevent  fraud,  have  in  cer- 
tain cases  relaxed  the  operation  of  l^e  stat- 
ute ;  and  in  cases  where  a  parol  agreement 
for  the  sale  of  land  has  been  clearly  and 
distinctly  proved,  and  part  performance  in 
pursuance  of  the  agreement  established,  a 
court  of  equity  will  decree  specific  execution. 
But  the  principles  upon  which  courts  of 
equity  have  avoided  the  statute  of  frauds, 
upon  the  ground  of  part  performance  of  a 
parol  agreement,  are  now  as  well  settled  as 
any  of  the  acknowledged  doctrines  of  equity 
jurisprudence.  From  the  numerous  deci- 
sions on  the  subject  the  following  principles 
may  be  extracted  and  briefly  stated  as  fol- 
lows: 1st.  The  parol  agreement  relied  on 
must  be  certain  and  definite  in  its  terms. 
2d.  The  acts  proved  in  part  performance 
must  refer  to,    result   from,    or   be  made  in 

?ursuance  of  the  agreement  proved.  3d. 
^he  agreement  must  have  been  so  far  exe- 
cuted that  a  refusal  of  full  execution  would 
operate  a  fraud  upon  the  party,  and  place 
him  in  a  situation  which  does  not  lie  in 
compensation.  Where  these  three  things 
concur,  a  court  of  equity  will  decree  specific 
execution.  Where  they  do  not,  it  will  turn 
the  party  over  to  seek  compensation  in 
damages  in  a  court  of  law.  See  Cooth  v. 
Jackson,  6  Ves.  R.  12;  Phillips  v.  Thomp- 
son, 1  John.  Ch.  R.  131 ;  Heth's  ex'or  v. 
Wooldridge's  ex'or,  6  Rand.  605;  Anthony 
V.  Leftwich,  3  Rand.  238;  1  Lead.  Cases 
in  Equity  (White  &  Tudor),  2d  Am.  Ed., 
top  p.  557-574,  and  cases  there  cited. 

Applying  these  well  settled  principles  of 
equity  jurisprudence  to  the  case  before  us, 
there  are,  I  think,  at  least  three  sound  ob- 
jections to  the  interference  of  a  court  of 
equity  in  this  case.  1st.  The  agreement, 
as  stated  in  the  bill,  and  as  proved  by  the 
testimony  (if,  indeed,  any  agreement  is 
proved),  is  too  uncertain  and  indefinite  in 
its  terms.     2d.  The   acts   relied   upon 

375  as  part  ^performance    are  not  shown 
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to  be  in  pursuance  of,  or  to  result  from, 
any  agreement  stated  and  proved;  and 
3d.  The  acts  of  part  performance  all  lie 
in  compensation. 

The  agreement,  as  stated  in  the  bill,  if 
it  had  not  been  denied  by  the  answer,  and 
had  been  sustained  by  the  proof,  was  not 
of  that  certain  and  definite  character  which 
is  peculiarly  necessary  in  a  bill  for  specific 
performance. 

The  bill  is  filed  by  George  W.  Pucket 
against  the  appellant,  Milton  Wright,  who 
is  the  sole  heir  of  Harvey  Wright,  to  whom, 
upon  the  death  of  the  latter,  his  land  de- 
scended, in  which  the  plaintiff  seeks  the 
aid  of  the  court  to  compel  the  defendant  to 
execute  specifically  a  contract  which,  it  is 
alleged,  was  entered  into  between  the  said 
Harvey  Wright  in  his  lifetime  and  the 
plaintiff,  by  conveying  to  him  the  title  to 
the  land  purchased  under  said  agreement. 
The  bill  alleges  that  the  said  Harvey 
Wright,  the  uncle  by  marriage  of  the  plain- 
tiff, was  the  owner  of  a  tract  of  unimproved 
land,  and  that  being  **a  man  much  advanced 
in  years,  without  pecuniary  means,  and 
physically  unable  himself  to  bring  the  land 
into  cultivation,'*  approached  the  plaintiff, 
who  was  a  young  man  in  full  strength  and 
vigor,  with  the  proposition  **that  if  he 
would  come  and  help  him  improve  his  land, 
he  should  have  a  part  of  it  at  his  (Wright's) 
death,  and  should  be  well  compensated  out 
of  his  land  for  his  labor."  The  bill  further 
states,  that  **it  was  not  at  that  time  fully 
agreed  what  part  of  the  land  complainant 
should  have,  only  that  he  should  be  well 
compensated  for  his  labor  in  a  part  of  the 
land ;  but  the  said  Harvey  Wright  was  to 
retain  the  possession  and  control  of  all  the 
land  during  his  life." 

This  statement  is  followed  by  the  allega- 
tion that  **complainant  entered  faithfully 
and  diligently  upon  his  part  of  the  contract, 
and  continued  faithfully  to  labor  upon  the 
land,  clearing  and  improving  it  for  about 
eight  years ;  and  did  improve  the  land 
376  so  that  it  rendered  to  *said  Wright 
during  his  life  a  fair  support."  It  is 
further  alleged  that  **  the  said  Wright  after- 
wards laid  off  and  designated  all  that  por- 
tion of  the  land  lying  on  the  east  side  of 
the  creek  as  the  part  complainant  was  to 
have  in  fulfilment  of  his  contract."  But 
he  admits  that  this  land  was  used  in  com- 
mon by  Wright  and  Pucket  during  Wright's 
lifetime.  He  admits  he  '*took  no  writing 
from  Wright,  having  every  confidence  that 
he  would  carry  out  to  the  letter  what  he 
had  agreed  to  do,  and  that  Wright  departed 
this  life  making  no  disposition  in  any  way 
of  his  property,  and  without  making  any 
writing  conveying  the  land,  to  complain- 
ant." 

Taking  the  bill  as  true,  and  the  agree- 
ment IS  stated  by  the  appellee  in  his  own 
way,  there  is  such  uncertainty  and  want  of 
definiteness  in  the  contract,  that  a  court  of 
equity  on  that  ground  alone,  might  well 
refuse  to  lend  its  aid  for  specific  execution. 

But  all  the  material  allegations  in  the  bill 
are  denied  in  the  answer,  and  not  sustained 


by  the  proof.  The  evidence  is  conflicting 
and  contradictory.  That  which  is  most 
favorable  to  the  appellee  consists  of  certain 
vague  expressions,  loose  and  casual  obser- 
vations, used  by  Wright  in  conversations 
said  to  have  taken  place  many  years  before, 
to  the  effect  that  he  intended  to  pay  Pucket 
out  of  his  land,  or  that  it  would  all  be 
Pucket's  some  day,  and  expressions  of  a 
like  character.  Nor  was  there  any  proof 
that  there  was  a  delivery  of  possession  of 
any  part  of  the  land  to  Pucket.  The  land 
claimed,  enclosed  on  the  east  side  of  the 
creek,  was  in  the  joint  possession  of  Wright 
and  Pucket,  used  by  them  in  common,  and 
according  to  Pucket's  statement  in  his  bill 
setting  out  the  agreement,  Wright  was  **to 
retain  possession  and  control  of  all  the  land 
during  his  life;"  and  there  was  nothing  in 
the  evidence  to  show  that  the  possession  of 
Pucket  was,  at  any  time,  adverse  to  or  in- 
consistent with  the  possession  of  Wright. 

There   was   clearly    not   such    part 
377      performance  as   would  *take  the  case 
out  of  the  operation   of  the  statute  of 
frauds. 

Nor  has  there  been  in  this  case  such  part 
performance  as  cannot  be  compensated  in 
damages.  There  was  nothing  in  the  situa- 
tion of  the  appellee  to  prevent  his  recover- 
ing, in  a  suit  at  law,  full  indemnity  and 
compensation  for  the  services  he  rendered 
to  the  appellant's  intestate ;  and  that  was 
his  plain  and  adequate  remedy.  The  tend- 
ency of  all  the  modem  cases,  both  in 
Bngland  and  in  this  country,  is  to  prefer 
giving  the  party  compensation  in  damages, 
instead  of  a  specific  performance.  Wherever 
damages  will  answer  the  purpose  of  indem- 
nity, this  alternative  will  be  preferred,  as 
it  will  equally  satisfy  justice,  and  will  be 
coincident  with  the  provisions  and  in  sup- 
port of  the  authority  of  the  statute. 

I  am,  therefore,  of  opinion  that  no  cause 
has  been  shown  for  specific  execution,  and 
that  the  decree  of  the  Circuit  court  ought  to 
be  reversed  and  the  plaintiff's  bill  dismissed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Decree  reversed. 
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June  Term,  1872,  Wythevllle. 

Absent  Moncubk,  P.  and  STAPiiXs,  J.* 

I.  Land  Patents— lnteriock.—C  is  In  possession  of  a 
tract  of  land  under  a  settlement  in  1771,  tbe  settle- 
ment riffbt  conflrmed  to  him  by  tlie  commissioners 
of  the  district  in  September  178S,  and  which  was 
surveyed  in  April  1788,  and  he  lives  upon  and  culti- 
vates a  part  of  the  land,  and  obtains  a  patent  for 
it  in  March  1799.  In  July  1796,  W  obtained  a  patent 
for  a  tract  of  land,  which  covers  a  part  of  the 
tract  held  by  C;  but  C's  cleared  land  Is  outside  of 
the  interlock,  which  is  in  forest:  W  not  knowing- 
that  his  patent  covers  any  cart  of  the  land  held 
by  C  under  his  settlement  rlrht  Hbld: 
I.  Same— 5aaie.--That  C  not  having  prevented  the 
issue  of  the  patent  by  ecmeat,  and  W  not  havine- 

*  Judge  Staples  had  been  counsel  in  the  cause. 
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known  tbat  his  patent  covered  any  part  of  the 
land  so  claimed  by  C,  the  patent  of  W  is  valid, 
and  Teats  in  him  the  lesral  title. 
a.S«aie—5MBe— Advene  Po«je««ioii  of  lateriock.*— 
The  actual  possession  by  C  ontside  of  the  inter- 
lock, does  not  constitute  an  adversary  possession 
by  C,  of  the  land  within  the  interlock,  so  as  to  re- 
quire W  to  enter  npon  and  take  actual  possession 
of  it,  in  order  to  ffive  him  possession  under  his 
patent. 
3.  5wne— Acttoa  to  Rscover.— If  C,  on  obtaining  his 
patent  in  March  1709,  entered  on  the  land  and 
ousted  W,  it  was  not  necessary  for  W  to  enter 
upon  and  dispossess  C,  before  he  could  maintain 
an  action  to  recover  the  land. 
a.  Rifftits  Acquired  by  Order  of  Council  on  No  Higher 
Pootfaiff  Thsa  Those  under  Land-Offloe  Treasury 
Warrant— By  an  order  of  council  of  the  12th  of 
June  1740.  confirmed  by  a  decree  of  the  Ck)urt  of 
Appeals  in  1788,  800,000  acres  of  land  was  granted 
to  the  Loyal  Company,  and  was  surveyed  in  1774. 
The  riffhts  under  this  ffrant,  acquired  by  entry  and 
survey,  stand  upon  no  higher  footing  than  rights 
acquired  by  entry  and  survey  under  a  land-ofllce 
treasury  warrant:  and  in  both  cases,  until  pat^ 
ented,  the  lands  are  waste  and  unappropriated, 
and  liable  to  location  by  other  parties. 

3.  Evidence— Surveyor's  Report.— In  an  action  to  try 
the  title  to  'land,  an  order  is  made  directing  the 

surveyor  to  go  upon  it,  and  make  a  survey 
379      and  reporL    This  he  ^does;  but  before  the 
cause  comes  on  for  trial,  the  surveyor  dies. 
His  report  is  competent  evidence. 

4.  Seae— Family  TnidltlcHi  Incompetent  to  Prove  or 
Disprove  Title. t— Though  family  traditions  are  ad- 
missible in  evidence  upon  questions  of  boundary, 
they  are  not  admissible  to  prove  or  disprove  a  title. 

5.  Ssieof  Land  to  a  Committee  of  an  Mlot  Cannot  Be  Im- 
peK^hed  Collntemlly— Decree  Valid  Until  Reverjed.t— 

A  bill  is  filed  by  S,  a  committee  of  two  idiots,  for 
tbe  sale  of  their  land,  and  there  is  a  decree  for  the 
sale,  and  a  sale:  and  the  report  of  the  marshal  of 
the  court  shows  that  the  land  was  purchased  by  S, 
Che  committee.  This  report  is  confirmed,  and  the 
marshal  is  directed  to  convey  the  land  to  S:  which 

'Adverse  Possession  of  Interlock.— As  to  adverse  pos- 
session of  interlock,  see  2  Minor's  Inst  (4th  Ed.)  681 
*t  «CQ.:  3  Va.  Law  Beg.  78S,  84S;  4  Va.  Law  Reg.  1,  8, 
138.667,182. 

SeeTurpln  v.  Saunders,  820ratt  88,  where  Staflbs, 
J.,  in  delivering  the  opinion  of  the  court,  discusses 
the  doctrine  laid  down  in  the  principal  case.  See 
also,  a  note  to  this  same  case  as  to  an  error  in  the  re- 
ported opinion  of  the  principal  case. 

The  principal  case  is  cited  In  HoUingsworth  v. 
Sherman,  81  Va.  074.  as  authority  for  the  proposition 
that  a  tenant  cannot  sustain  his  defence  of  contin- 
ued adverse  possession,  if,  within  the  period  of  limi- 
tatious,  the  premises  have  been  abandoned  by  him 
or  those  under  whom  he  claims.  See  Andrews  v. 
Soseland  Iron,  etc.,  Co.,  80  Va.  806,  16  S.  E.  Rep.  262; 
Usley  V.  Wilson.  42  W.  Va.  767,  80  S.  E.  Rep.  664:  Gar- 
rett  V.  lUmsey.  96  W.  Va.  856  et  mq. 

tSeme— Family  Tradition  Incompetent  to  Prove  or 
Dtoprove  Title.— See  High  v.  Pancake,  42  W.  Va.  002, 
36S.E.Rep.5Mu 

tSsle  of  Land  to  a  Committee  of  an  Idiot  Cannot  Be 
taapescfaed  Collaterally.— See  Spilman  v.  Johnson.  27 
Gratt  41. 

Decree  Valid  Until  Reversed.— See  Lancaster  v. 
Wilson.  27  Gratt  080. 


is  done.  S  afterwards  sells  and  conveys  the  land 
to  C,  who  sues  to  recover  the  land.  Though  the 
decree  confirming  the  sale  to  S  was  erroneous,  and 
S  is  forbid  by  the  statute  to  purchase  or  own  the 
land  during  the  incompetency  of  the  idiots,  yet  the 
decree  is  not  void  but  voidable,  and  cannot  be  im- 
'  peached  collaterally,  and  until  it  is  reversed,  must 
be  held  to  be  valid,  and  as  passing  a  good  title  to 
S. 

6.  Possession— Must  Be  Adverse.  —  The  possession 
which  would,  under  the  former  law,  render  a  con- 
veyance by  a  party  out  of  possession,  inoperative, 
must  have  been  an  adversary  possession. 

7.  Same.— What  the  kind  of  possession  which  will 
sustain  the  defense  of  adversary  possession, 
against  a  plaintiff  claiming  under  a  patent 

This  was  an  action  of  trespass  quare 
clausum  fregit,  in  the  Circuit  court  of 
Wythe  county,  brought  in  March  1861,  by 
John  Catron  against  Jacob  Cline  and  others. 

Upon  the  trial  the  plaintiff  introduced  in 
evidence  a  patent  from  the  commonwealth 
to  Michael  Walters  for  eighty-seven  acres 
of  land,  dated  the  8th  day  of  July  17%.  He 
then  introduced  a  deed,  dated  the  17th  day 
of  February  1830,  from  five  of  the  children 
and  heirs  of  Walters  to  himself,  by  which, 
in  consideration  of  sixty- three  dollars,  they 
convey  to  the  plaintiff  their  undivided  in- 
terest in  said  tract  of  land.  And  he  then 
offered  in  evidence  the  report  and  plat  of 
the  surveyor  of  the  county  made  under  an 
order  in  the  cause :  but  the  surveyor  having 
died  after  making  his  report  and  before  the 
trial,  the  defendants  objected  to  this  report 
as  evidence  to  prove  any  fact  or  statement 
as  ascertained  by  the  surveyor.  But  the 
court  overruled  the  objection,  and  admitted 
the  evidence,  not  as  conclusive,  but  prima 
facie  only ;  and  the  defendants  excepted. 
380  *The  plaintiff  then  offered  in  evidence 
the  record  of  a  suit  'n  the  Superior 
court  of  chancery,  held  at  Wythe  in  1828^ 
brought  by  Leonard  Straw,  jr.,  committee 
of  Emanuel  Walters  and  Sally  Walters, 
idiots,  for  the  sale  of  their  undivided  inter- 
est in  the  lands  of  their  father,  Michael 
Walters,  deceased:  in  which  suit  there  was 
a  decree  for  a  sale  of  said  undivided  inter- 
ests by  the  marshal  of  the  court,  and  a 
report  by  the  marshal  of  the  sale  thereof  to 
Leonard  Straw,  jr.,  the  committee  of  the 
idiots:  and  this  report  was  confirmed,  and 
the  marshal  was  directed  to  convey  the  said 
undivided  interests  to  said  Straw.  With 
this  record  the  plaintiff  offered  in  evidence 
the  deed  from  the  marshal  to  Leonard  Straw, 
jr.,  dated  December  4th,  1828,  and  a  deed 
from  Straw  to  the  plaintiff,  bearing  date 
the  12th  of  January  1830,  conveying  the 
same  interests.  To  the  admission  of  the 
record  and  deeds  as  evidence  the  defendants 
objected;  but  the  court  overruled  the  objec- 
tion ;  and  the  defendants  excepted. 

The  plaintiff,  having  introduced  the  evi- 
dence hereinbefore  mentioned,  gave  evi- 
dence to  prove  that  he  had  cleared,  entered 
upon  and  cultivated  land  on  that  tract  of 
eighty-seven  acres  (but  not  on  the  land  in 
dispute),  after  he  had  acquired  title  thereto. 

The  defendants  offered  in  evidence  a  pat- 
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ent  and  certificate  to  Nicholas  Cline.  The 
patent  bore  date  the  28th  of  March  1799, 
and  recites  that,  by  virtue  of  a  certificate 
in  riffht  of  settlement  given  bj  the  com- 
missioners for  adjusting  claims  for  unpat- 
ented lands,  Ac,  there  was  granted  to  said 
Cline  a  tract  of  land  containing  four  hun» 
dred  acres  by  survey  bearing  date  the  13th 
of  April  1783.  The  certificate  of  the  com- 
missioners bears  date  the  6th  day  of  Sep- 
tember 1786,  and  states  that  the  assignee, 
Ac. ,  was  entitled  to  the  same  by  real  settle- 
ment made  in  1771. 
The  defendants  also  introduced  in  evi- 
dence another  patent  to  Nicholas  Cline 

381  for  four   hundred  and  fourteen  *acres 
of  land,  which  bore   date   the  26th  of 

February  1828.  This  patent  was  founded 
on  a  survey  made  on  the  8th  of  December 
1774,  and  the  land  was  described  to  be  part 
of  an  order  of  council  granted  to  the  Loyal 
Company  to  take  up  and  survey  eight  hun- 
dred thousand  acres,  which  order  of  council 
was  established  and  confirmed  by  a  decree 
of  the  Court  of  Appeals  made  on  the  2d  of 
Mav  1783. 

The  defendants  then  offered  evidence  to 
prove  that  Nicholas  Cline  lived  on  the  land 
embraced  in  his  patents,  from  the  time  of 
the  Indian  war,  and  had  improved  parts  of 
it;  that  said  lands  had  continued  in  the 
possession  of  said  Cline  and  his  heirs  to  the 
present  time ;  and  that  the  defendants  were 
some  of  these  heirs:  and  that  there  was  no 
land  cleared  on  the  land  in  dispute  in  this 
cause,  except  about  half  an  acre  adjoining 
the  old  cleared  lands  of  the  Clines,  which 
half  acre  was  cleared  about  the  beginning 
of  the  late  war  between  the  North  and  the 
South.  They  then  introduced  as  a  witness 
Henry  Grubb,  who  stated  that  he  was  the 
grandson  of  Michael  Walters,  the  patentee 
of  the  tract  of  eighty-seven  acres,  his 
mother  being  one  of  the  daughters  of  said 
Walters,  and  that  the  witness  inherited  the 
interest  of  his  mother  in  said  tract;  that 
after  the  plaintiff  had  purchased  his  inter- 
est in  said  land,  it  was  divided  by  and  be- 
tween the  plaintiff,  Joseph  Colvin,  and  the 
witness,  and  no  portion  of  the  land  in  con- 
troversy in  this  cause  was  divided;  the 
heirs  of  the  Walters  claimed  no  title  in  it. 
The  defendant's  counsel  then  asked  the 
witness,  **What  was  the  family  tradition  as 
to  Michael  Walters,  the  patentee,  claiming 
or  disclaiming  title  to  the  land  in  contro- 
versy in  this  cause?*'  To  this  question  the 
plaintiff  objected ;  and  the  court  sustained 
the  objection ;  and  the  defendant  again  ex- 
cepted. 

According  to  the  report  and  plat  of  the 
surveyor  the  land  in  dispute  is  about  thirty- 
two  and  a  half  acres.  It  is  included  in  the 
patent  to  Walters;  a  small  strip  of  it  is  in- 
cluded in  the  patent  to  Cline  for  four 

382  hundred  and  fourteen  *acres;  and   it 
is  all  included  in   his   patent   for  400 

acres;  both  of  his  patents  including  to  a 
large  extent  the  same  land.  And  the  report 
showed  that  a  part  of  Cline' s  land  outside 
the  interlock  had  been  cleared  and  culti- 
vated. 


After   the    foregoing   evidence   had  been 
introduced  the  plaintiff  proved  the  trespass 
by  the  defendants,    and  that  the  land  was 
an  interlock ;  and  that   neither  the  defend- 
ants, nor  those  under  whom  they  claim,  had 
ever  had  actual   possession  of  any  portion 
of  said  interlock,  but  the   same  was  always 
a  forest  until  about   the  time  or  just  before 
the  institution  of  this  suit,  when  about  half 
an  acre  of  it  was  cleared  by  the  defendants. 
The  defendants  proved  that  Michael  Walters^ 
one  of  the  heirs  of  the   patentee,    had  said 
he  had  no  interest   in   the   land   in   contro- 
versy, and  admitted  it  to  be  the  land  of  the 
Clines;    and    said     his    father    had    never 
claimed  it,  and  admitted  it  to  be  the  Clines ; 
that  Michael   Walters,    Joseph   Colvin  and 
Henry  Grubb,  as  part  of  the  heirs  of  Michael 
Walters,  had  refused   to  divide  the  land  in 
controversy,  because  they  considered  it  was 
the  land  of  Cline :  that   plaintiff  after   his 
purchase,  had  said  that  the  Walters  patent 
covered  the  land ;  but  he  supposed  the  Clines 
would  hold  the  land;  and  pointed  out  to  the 
witness  a  corner,  from  which  witness  sup- 
posed the  land  in  controversy   would  fall  to 
Cline 's  heirs.     And   thereupon   the  defend- 
ants moved  the  court  to  give  to  the  jury  the 
following  instructions. 

1st.  If  the  jury  believe  from  the  evidence, 
that  the  land  in  controversy  is  embraced  in 
the  limits  of  the  patent   issued   to  Michael 
Walters,  on  the  8th   day  of  July  1796 ;  and 
that  a  part  of  the  land   is  embraced   in  the 
limits  of  the  patent  issued  to  Nicholas  Cline 
on  the   28th   day  of  March  1799;  and  if  the 
jury  shall  further  believe  from  the  evidence, 
that  the  said  Nicholas  Cline,  or  those  under 
whom  he  claimed,  had  been   in   possession 
of  the  tract  of  four  hundred  acres  of   land 
patented  to  him  on   the   28th   day  of  March 
1799,  claiming  the   same  under  a  real 
383      settlement  *made   in    1771;  and    that 
the  same  was  confirmed  to  him  by  the 
certificate  of  settlement   right   for  the  Dis- 
trict of  Washington   and   Montgomery,    on 
the  6th  day   of   September  1782,    and    was 
surveyed  on   the  30th   day   of    April    1783: 
and  if  the  jury   sh^U    further  believe   that 
the  said  Nicholas  Cline   continued  in    pos- 
session of   the    said   four   hundred  acres  of 
land,    living    on,  clearing    and  cultivating^ 
the  same,  until  his   patent   therefor   issued 
on  the  said  28th  of  March  1799,  and  he  and 
his  heirs  have  continued  living  on  the  said 
tract  and  cultivating   the    same   until    the 
present  time:  and  if  the  jury  shall  further 
believe,    that    when    the   patent    issued    to 
Michael  Walters  on  the  8th  day  of  July  1796, 
the  eighty-seven  acres  embraced  in  the  said 
patent  was  in  a  state  of  nature,  and  no  one 
had  cleared  or  cultivated  any  portion  thereof, 
and  so  continued  in  a  state  of  nature  until 
after  the  28th  of  March  1799,  when  the  pat- 
ent for  four  hundred  acres  issued  to  Nicholas 
Cline ;  that  then  the  possession  of  Nicholas 
Cline  under  the  said  patent  extended  to  the 
exterior  boundaries  of  the  said  patent,  and 
as  to  the  conflict  between  the  patents  of  the 
said  Walters  and  the  said  Cline,  the  posses- 
sion   of   said   Cline  became   an    adversary 
possession  to  the  possession  of  said  Walters, 
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and  ousted  the  constructive  seizin  of  the 
said  Walters ;  unless  the  jury,  from  the  evi- 
dence, shall  believe  said  Wallace  had  actual 
possession  of  the  eighty-seven  acres  bj 
clearing^  and  cultivating  the  same. 

2d.  And  if  the  jury  shall  further  believe 
from  the  evidence,  that  a  portion  of  the 
land  in  controversy  is  embraced  in  the  pat- 
ent to  Walters,  and  also  in  the  patent  for 
four  hundred  and  fourteen  acres  issued  to 
Nicholas  Cline,  on  the  2^  of  February 
1828;  and  if  they  shall  further  believe  that 
the  said  four  hundred  and  fourteen  acres  of 
land  so  patented  to  said  Cline  is  part  of 
the  eight  hundred  thousand  acres  of  land 
granted  to  the  Loyal  Company,  by  order  of 
council,  on  the  12th  of  June  1749,  and  the 
same  was  surveyed  on   the  8th   day 

384  *of  December  1774,  and  was  confirmed 
to  the  said  Loyal  Company  by  a  decree 

of  the  Court  of  Appeals  of  1783;  and  that 
at  the  time  of  the  emanation  of  the  said 
patent  to  Michael  Walters,  and  for  some 
years  previous  thereto,  the  said  Cline  was 
in  actual  possession  of  the  said  land,  claim- 
ing the  ownership,  clearing  and  using  the 
same  as  his  own,  and  so  continued  in  pos- 
session of  the  said  four  hundred  and  four- 
teen acres  until  his  patent  therefor  issued 
in  1828 ;  then  after  the  decree  of  the  Court 
of  Appeals  in  1783  the  said  tract  of  four 
hundred  and  fourteen  acres  was  not  waste 
and  unappropriated  lands,  and  that  the 
seizin  and  possession  of  said  Cline  relates 
back  to  the  said  decree  in  1783;  and  as  to 
the  said  land,  the  patent  of  the  said  Walters 
is  to  be  regarded  as  a  junior  patent,  and 
confers  no  constructive  seizin  or  possession. 

3d.  If  the  jury  shall  believe  from  the  evi- 
dence, the  constructive  seizin  of  Walters  to 
the  land  within  the  boundary  of  Cline 's 
patent  was  ousted  on  and  after  the  28th  of 
March  1799,  and  immediately  thereafter, 
then  it  was  necessary  for  Walters,  or  those 
claiming  under  him,  to  enter  on  the  land 
in  controversy  and  dispossess  the  said  Cline 
before  they  could  maintain  any  action 
therefor. 

4th.  If  the   jury  shall   believe   from    the 

evidence   that,    on    the of 18 — — , 

when  conveyed   his    interest    in    the 

eighty-seven  acre  tract  to  the  plaintiff,  the 
land  in  controversy  was  in  the  adverse  pos- 
session of  the  defendant,  then  the  deed  was 
inoperative  and  void,  conveyed  no  interest 
to  the  plaintiff  to  the  land  in  controversy, 
and  he  could  maintain  no  action  therefor. 

5th.  The  fifth  instruction  is  the  same  as 
the  fourth,  referring  to  another  deed. 

The  plaintiff  objected  to  the  instructions 
asked  for  by  the  defendants,  and  in  lieu 
thereof,  asked  for  four  instructions  on  their 
part. 

1st.  If   the   jury   shall   believe   that   the 

plaintiff  has  the  elder  patent  to  the  land  in 

controversy,  and  that  the  defendants, 

385  *within  five  years  next  before  the  suit 
was     instituted,    entered    upon    said 

lands  and  trespassed  thereon,  by  themselves 
or  their  agents,  in  the  cutting  of  timber, 
they  must  find  for  the  plaintiff,  unless  the 
defendants  shall  have   shown   a  continual. 


actual  and  adversary  possession  in  them- 
selves, or  those  under  whom  they  claim,  of 
the  land  in  controversy,  for  a  period  of 
fifteen  years  prior  to  the  suing  out  of  the 
writ  in  this  cause. 

2d.  That  possession,  to  avail  the  defend- 
ants, must  have  been  an  actual,  continual, 
adversary  possession  of  the  whole  or  a  part 
of  the  land  in  controversy  for  the  period  of 
fifteen  years  aforesaid ;  and  that  the  occu- 
pancy and  improvement  by  the  defendants 
of  land  outside  the  interlock  is  not  a  suffi- 
cient possession  to  defeat  this  action. 

3d.  That  whilst  patented  land  remain  un- 
cleared, or  in  a  state  of  nature,  they  are 
not  susceptible  of  adversary  possession 
aff-ainst  the  elder  patentee,  unless  by  acts 
of  ownership  affecting  a  change  in  their 
condition. 

4th.  If  a  title  to  the  land  in  controversy 
was  vested  in  the  plaintiff  by  the  deeds  and 
patent  under  which  he  claims,  then  that 
such  title  could  not  be  divested  out  of  him 
by  any  parol  or  verbal  disclaimer  by  him 
of  such  title ;  but  only  by  deed  executed  in 
the  manner  prescribed  by  law. 

The  court  refused  to  give  the  first,  second 
and  third  instructions  asked  for  by  the  de- 
fendants, and  refused  to  give  the  fourth 
and  fifth  in  the  form  asked  for  by  them, 
but  modified  them  by  inserting  the  word 
"actual"  before  adverse  "possession,**  and 
gave  them  thus  modified.  And  the  court 
gave  the  instructions  asked  for  by  the 
plaintiff.  To  all  of  which  the  defendant 
excepted. 

There  was  a  verdict  and  judgment  for  the 
plaintiff;  and  the  defendants  obtained  a 
supersedeas  to  the  juds-ment  from  a  judge 
of  the  District  court  of  Appeals  at  Abing- 
don, where  the  judgment  was  affirmed ;  and 
then  they  brought  the  case  to  this  court. 

Baxter,  Crockett  A  Blair,    for   the  appel- 
lants, insisted: 
386         *lst.  That  the  deeds   from  the  mar- 
shal to  Straw,  and  from  Straw  to  the 
plaintiff,  were  absolutely  null  and  void,  and 
passed  no  title: 

1.  Because  Straw,  having  been  the  com- 
mittee of  the  idiots  who  brought  the  suit 
for  the  sale  of  the  land  of  the  idiots,  the 
statute  expressly  forbids  that  he  should  be- 
come the  purchaser,  or  in  any  manner 
whatever  become  the  owner  of  the  land  dur- 
ing the  incapacity  of  the  idiots.  They  in- 
sisted that  the  only  authority  for  selling 
the  land  of  an  idiot  at  the  suit  of  the  com- 
mittee was  1  Rev.  Code  of  1819,  ch.  109,  { 
22,  p.  417 ;  Faulkner  v.  Davis,  18  Gratt.  651 ; 
Pierce  v.  Trigg,  10  Leigh,  406 ;  and  this 
act  prescribed  that  the  proceedings  should 
be  in  all  respects  as  in  the  case  of  a  suit 
by  a  guardian  for  the  sale  of  infants*  lands. 
1  Rev.  Code  of  1819,  ch.  138. 

2.  That  the  jurisdiction  to  sell  the  lands 
of  an  idiot  is  a  special  statutory  jurisdiction ; 
and  the  authority  must  be  strictly  pursued. 
And  they  pointed  out  various  objections  to 
the  proceedings  in  the  suit  in  which  the 
sale  was  ordered.  They  referred  to  vol.  1, 
part  2,  of  Smith's  Lead.  Cas.  p.  1101,  note, 
to  Crepps  v«  Durden,  and   authorities  there 
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cited;  Ramaon  v.  Williams,  2  Wall.  U.  8. 
R.  313 ;  Rollins  v.  Patterson,  6  Leigh,  457 ; 
Bedinger  v.  Commonwealth,  3  Call,  399; 
Delany  v.  Goddin,  12  Gratt.  266;  Taylor 
V.  Stringer,  1  Gratt.  158;  Thatcher  v. 
Powell,  6  Wheat.  U.  S.  R.  119. 

2d.  The  court  erred  in  excluding  the  evi- 
dence of  the  family  tradition  as  to  Michael 
Walters  claiming  or  disclaiming  title  to  the 
land.  They  referred  to  1  Greenl.  Evi., 
part  2,  ch.  5,  {  109,  p.  186;  1  Philips'  Evi., 
edi.  of  1868,  ch.  8,  {  10,  and  note ;  Harriman 
V.  Brown,  8  Leigh,  697;  Wardens  v.  Hagan, 
3  Gratt.  315;  Anderson  v.  Harvey's  heirs, 
10  Gratt.  386 ;  Hale  v.  Marshall,  14  Gratt. 
489;  Shanks  v.  Lancaster,  5  Gratt.  110; 
Flanagan  v.  Grimmet,  10  Gratt.  421 ;  Robi- 
net  V.  Preston's  heirs,  4  Gratt.  141. 

3d.  That  the  court  should  have  given 

387  the  first  instruction  *asked  for  by  the 
defendants.     Clay  v.   White,   1  Munf. 

162;  Green  v.  Liter,  8Cranch,  U.  S.  R.  229; 
Walden  v.  Gratz,  1  Wheat.  U.  S.  R.  292 ; 
Taylor  v.  Horde,  2  Smith's  Lead.  Caa.  520, 
560;  Taylor  v.  Bumsides,  1  Gratt.  165; 
Overton's  heirs  v.  Davisson,  Id.  211 ;  An- 
derson V.  Harvey's  heirs,  10  Gratt.  386; 
Shanks  v.  Lancaster,  5  Gratt.  110 ;  Flan- 
nagan  v.  Grimmet,  10  Gratt.  421 ;  Koinner 
V.  Rankin's  heirs,  11  Gratt.  420;  Robinett 
V.  Preston's  heirs,  4  Gratt.  141 ;  Hale  v. 
Marshall,  14  Gratt.  489;  White  v.  Jones,  1 
Wash.  116 ;  1  Rev.  Code  of  1819,  p.  329. 

3d.  The  court  erred  in  refusing  to  give 
the  third  instruction  asked  for  by  the  de- 
fendants, because  upon  the  evidence  the 
jury  had  the  right  to  find  the  ouster  of 
Walters  by  Cline  on  and  after,  or  before  the 
28th  of  March  1799 ;  and  then  an  entry  was 
necessary  to  bar  the  right  of  Cline's  heirs. 
The  ruling  of  the  court  prevented  the  jury 
from  considering  the  question  of  ouster  and 
its  effect. 

4th.  That  the  court  erred  in  refusing  to 
give  the  fourth  and  fifth  instructions  asked 
for  by  the  defendants.  Though  in  blank 
they  were  given  with  an  amendment  by  the 
court,  and  they  obviously  relate  to  the  deeds 
of  Michael  Walters  and  others,  and  of 
Straws,  to  the  plaintiff.  Chapman  v.  Wil- 
son, 1  Rob.  R.  285.  And  by  comparing 
these,  as  modified,  with  the  four  instruc- 
tions given  on  the  motion  of  the  plaintiff, 
it  will  be  seen  that  the  word  **actual,"  pre- 
fixed to  adverse  possession,  was  intended 
to  mean  the  same  thing  as  pedis  positio, 
or  seating,  clearing  and  cultivation. 

5th.  That  the  court  erred  in  giving  the 
four  instructions  asked  for  by  the  plaintiff, 
because  they  confine  the  whole  case  to  the 
comparison  of  the  dates  of  Walters'  and 
Cline's  patents,  unless  they  believed  that 
Cline  and  his  heirs  had  a  pedis  positio  in 
the  interlock  by  clearing  and  cultivation ; 
and  shut  out  from  the  jury  the  effect  of 
Cline's     contiguous     settlement,    the 

388  conduct  of  the  parties,  *and  the  other 
facts  in  proof,  all  the   considerations 

proper  to  be  discussed  and  presumed  from 
their  evidence  and  the  relative  equities  of 
the    parties,    and    they   might   mislead  the 


jury  as  to  the   issues  and   evidence  in  the 
cause. 
Walker  and  Kent,  for  the  appellee : 

1.  The  court  did  not  err  in  permitting  the 
report  of  the  surveyor  to  go  to  the  jury  as 
prima  facie  evidence  of  its  contents.  1 
Gratt.,  115;  1  Starkie  (marginal),  298-'9; 
8  Leigh,  711;  1  Phil.  Bvid.  (top),  500,  and 
pages  following ;  2  Rand.  87. 

2.  The  deeds  from  Smith  to  Straw  and 
from  Straw  to  Catron  were  proper  evidence, 
as  showing  the  different  links  in  the  appel- 
lee's chain  of  title ;  and  the  report  of  the 
commissioner,  and  the  decree  in  the  cause 
describing  the  land  with  sufficient  certainty, 
the  record  cannot  be  questioned  by  a 
stranger  in  a  collateral  controversy.  Smith 
V.  Chapman,  10  Gratt.  445,  45^'6,  465 ;  Cox 
V.  Thomas,  9  Gratt.  323-'37-'8;  Baylor's 
lessee  v.  De  Jarnette,  13  Gratt.  152;  Ballard 
and  others  v.  Thomas  Sl  Ammen,  19  Gratt. 
20,  21-'2;  Voorhees  v.  Bank  U.  S.,  10  Pet. 
U.  S.  R.  49;  Florentine  v.  Barton,  2  Wall. 
U.  S.  R.  210;  Fisher  v.  Bassett,  9  Leigh, 
119,  131 ;  6  Pet.  U.  S.  R.  279 ;  2  How.  U. 
S.  R.  338,  40,  41 ;  11  Serg.  &  Rawl.  426 ;  3 
Pet.  U.  S.  R.  207 ;  2  Id.  165 ;  2  How.  U.  S. 
R.  342 ;  5  Gratt.  157 ;  2  Wash.  116 ;  5  Munf. 
7. 

3.  There  can  be  no  parol  disclaimer  of 
title  to  land ;  but  the  disclaimer  must  be  in 
writing.  1  Rob.  105;  1  Starkie,  33,  34;  1 
Gratt.  177,  178. 

4.  The  patent  of  the  Commonwealth  passes 
title  to  waste  and  unappropriated  lands  to 
the  grantee.  The  effect  of  the  grant  is  to 
confer  seizin  in  law  to  all  the  lands  em- 
braced in  the  patent;  and  the  party  holding 
under  the  senior  grant  is  not  ousted  of  this 

constructive  seizin  by  the  junior  pat- 
389      entee,  except  by  an  actual  entry  *upon 

the   lands,    accompanied    by    acts    of 
ownership,  open,  notorious  and  habitual. 

5  Leigh,  651  to  676 ;  1  Gratt.  188,  191  to 
!201;  same,  223-'4;  11  Gratt.  600. 

5.  The  land  in  controversy  being  embraced 
within  an  interlock  and  the  patent  of  Wal- 
ters being  the  oldest ;  and  both  Walters  and 
Cline  having  settled  outside  the  interlock, 
the  settlement  of  Cline  gave  him  title  to  no 
part  of  the  interlock  unless  he  entered  on 
the  lands  embraced  within  the  interlock, 
and  held  actual  possession  of  the  same  for 
fifteen  years  before  appellee's  suit  was 
brought.  Vide  authorities  cited  above  in 
11  Gratt.,  600. 

The  record  shows  the  land  in  controversy 
to  have  been  in  a  state  of  nature. 

6.  The  court  properly  refused  appellants 
third  instruction,  because  it  was  irrelevant, 
obscure  and  calculated  to  mislead  the  jury. 

Vide  authorities  cited  above  in  11  Gratt. 
600. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

The  plaintiffs  in  error  claim  to  hold  the 
land  in  controversy  by  two  grants  of  the 
commonwealth  to  their  ancestor,  Nicholas 
Cline.  One  for  400  acres,  bearing  date 
March  28,  1799,  which  is  founded  upon  a 
settlement  right,  running  back  to  1771  and 
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coniinned  on  the  6ti}  day  of  September  1782, 
by  a  certificate  of  the  commissioners  for 
the  district  of  Montgomery  and  Washington, 
and  surveyed  April  30th,  1783.  The  other 
patent  is  for  414  acres,  bears  date  February 
6,  1S28,  and  is  founded  upon  a  survey  made 
the  8th  day  of  December  1774,  by  virtue  of 
an  order  of  council  granted  to  the  Loyal 
Company  to  take  up  and  survey  800,000 
acres  of  land,  which  was  established  and 
confirmed  by  a  decree  of  the  Court  of  Ap- 
peals on  the  2d  day  of  May  1783.  The 
boundaries  of  these  patents  are  not  coinci* 
dent,  yet  the  large  body  of  the  land  covered 
by  both  is  identical. 

Nicholas  Cline  seems  to  have  been 

390  one  of  those  hardy  *adventurers  who 
settled   this   country    when   it  was  a 

wilderness  frontier,  before  whose  advances 
the  roving  occupation  of  hostile  savages 
receded,  and  gave  place  to  the  introduction 
of  a  Christian  civilization.  He  settled  upon 
the  lands  for  which  he  afterwards  obtained 
patents  as  aforesaid,  at  least  as  early  as 
1771,  and  lived  upon  them,  cultivating  and 
improving  them  until  his  death.  They  then 
descended  to  his  heirs,  who,  or  some  of 
whom,  have  held  them  in  possession  ever 
since. 

In  1796,  one  Michael  Watters,  or  Walters, 
under  whom  the  defendant  in  error  claims 
the  land  in  controversy,  obtained  a  com- 
monwealth's grant  for  eighty-seven  acres 
of  land,  which  is  founded  upon  a  survey 
made  by  virtue  of  a  land  office  treasury 
warrant  on  the  8th  day  of  October  1794. 
In  describing  the  boundaries  of  the  land, 
his  patent  caUs  for  a  comer  of  N.  Cline' s 
land,  two  white  oaks,  and  thence  running 
with  his  line.  It  appears  from  the  survey 
made  in  this  cause  that  the  comer,  two 
white  oaks,  called  for  is  a  corner  of  Cline 's 
survey  and  patent  of  414  acres,  and  that  the 
line  run  from  that  comer  is  nearly  coinci- 
dent with  the  line  of  Cline' s  said  survey, 
but  does  not  at  all  correspond  with  the  line 
of  Cline' s  400  acre  survey,  but  cuts  off  from 
it  a  lot  of  land,  which  comprehends  nearly 
all  the  land  in  controversy,  which  is  de- 
scribed by  the  survey  in  the  cause  as  con- 
taining thirty-two  and  a  half  acres. 

^t  the  date  of  Walters'  patent,  Cline  had 
a  clear,  equitable  right  to  the  land  in  con- 
troversy, and  could  doubtless  have  prevented 
the  issuing  of  a  grant  to  Walters  for  it  if 
he  had  filed  a  caveat.  Having  failed  to  do 
8o,  the  legll  title  became  vested  in  Walters 
by  the  commonwealth's  grant,  unless  the 
equitable  right  of  Cline  was  of  such  a  char- 
acter as  exempted  his  land  from  a  location 
and  grant  under  a  land  office  treasury  war- 
rant, as  waste  and  unappropriated  lands. 
But  in  French  v.  L/oyal  Company,  S  Leigh, 
627,  this  court  held  that  such  rights  were 
upon  no   higher   footing   than   rights 

391  acquired  *by  entry  and  survey  under 
a  land    office   treasury  warrant,    and 

that  in  both  cases,  until  patented,  the  lands 
were  waste  and  unappropriated,  and  liable 
to  location  by  others.  Cabell,  J.  says  that 
the  same  policy  applied  to  both  classes  of 
claims,  and  both  should  be  subject  to  the 


same  law,  making  the  lands  liable  in  both 
cases  to  subsequent  location.  '^This  lia- 
bility, while  it  advanced  the  public  interest, 
would  do  no  injury  to  the  diligent  prior 
claimant,  for  his  right  might  be  always 
secured  by  a  resort  to  the  court  of  caveat — 
tribunals  wisely  provided  for  the  adjust- 
ment of  conflicting  claims  to  land  before 
the  emanation  of  grants."  Cline,  then, 
not  having  resorted  to  his  caveat,  the  legal 
title  became  vested  in  Waiters  by  the  eman- 
ation of  the  commonwealth's  grant.  And 
even  a  court  of  chancery  could  give  him 
no  relief  against  the  patent,  unless  he  had 
been  prevented  from  filing  a  caveat  by 
fraud,  accident  or  mistake,  or  unless  Wal- 
ters, who  got  the  first  patent,  had  been 
guilty  of  actual  fraud.  ^*And  he  is  guilty 
of  actual  fraud  who,  knowing  another's 
prior  equity,  proceeds  to  get  a  grant  for  the 
land."  Supra,  p.  648,  and  McClung  v. 
Hughes,  5  Rand.  453. 

There  is  nothing  in  the  record  to  show 
that  Walters,  in  making  the  location  and 
getting  a  patent,  had  been  guilty  of  any 
fraud.  On  the  contrary,  it  is  inferable  from 
the  calls  of  the  patent  that  he  did  not  in- 
tend to  invade  the  rights  of  Cline,  as  he 
calls  for  his  corner  and  runs  with  his  line ; 
which  is  the  corner  and  line  of  Cline 's  sur- 
vey of  414  acres,  and  which,  we  think,  is  the 
true  boundary  of  Walters'  patent.  It  does 
not  appear  that  he  knew  of  Cline  having 
any  other  survey.  But  from  what  does  ap- 
pear, it  is  fair  to  presume  that  he  was  en- 
tirely ignorant  of  Cline 's  survey  of  400 
acres. 

The  legal  title   being  vested   in   Walters 
to  the  land  in  controversy,  by  the  elder  pat- 
ent, the  defendants  in  the  court   below  re- 
lied upon  an  adversary  possession  in 
392      *themselves   and  their  ancestor,    Na- 
thaniel Cline,  to  defeat  the  better  title. 

It  is  a  well  settled  principle  that  there  can 
be  no  adversary  possession  against  the 
commonwealth.  But  a  junior  patentee  may 
show  that  he  had  possession  of  the  land 
in  controversy  prior  to  the  emanation  of  his 
patent,  under  a  claim  of  title,  legal  or 
equitable,  good  or  bad ;  and  also,  in  order 
to  explain  the  character  of  his  possession 
anterior  to  the  emanation  of  the  elder  pat- 
ent. But  his  possession  cannot  be  adver- 
sary until  the  emanation  of  this  elder  patents 
for  it  is  consistent  with  the  rights  of  the 
commonwealth,  in  whom  the  legal  title 
resides.  After  the  title  passes  from  the 
commonwealth  to  the  patentee  it  instanter 
becomes  adverse  to  him.  Shanks  and  others 
V.  Lancaster,  5  Gratt.  110;  Koinner  v. 
Rankin's  heirs,  11  Gratt.  420.  But  it  must 
be  an  actual  and  exclusive  possession.  To 
be  actual,  the  visible  occupancy  and  im- 
provement of  a  part  of  the  land  in  contro- 
versy is  an  actual  possession  of  the  whole 
to  the  limits  of  the  claim  under  which  it  is 
held,  and  ousts  or  intercepts  the  legal  seizin 
incident  to  the  patent.  Such  possession  of 
the  junior  patentee  is  exclusive,  unless  the 
elder  patentee  enters  and  takes  actual  pos- 
session of  a  part  of  the  land  in  controversy. 
In  that  case   the    possession   of   the  junior 
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patentee  will  be    restricted   to   his   actual 
close. 

It  is  now  also  well  settled,  that  where 
there  is  an  interference  of  the  patents,  so 
that  they  lap  or  interlock,  the  occupation 
or  residence  of  the  junior  patentee  upon  a 
part  of  his  tract  outside  of  the  interlock 
does  not  give  him  possession  of  that  part 
of  his  tract  which  is  embraced  within  the 
limits  of  the  elder  patent,  but  his  posses- 
sion is  restricted  bj  the  boundary  of  the 
elder  patent.  But  if  he  has  an  actual  occu- 
pation and  improvement  of  a  part  of  the 
interlock,  and  the  elder  patentee  has  actual 
possession  of  no  part  of  it,  the  actual  pos- 
session of  the  junior  patentee  is  co-ex- 
393  tensive  with  the  limits  of  his  *patent, 
and  is  exclusive  and  adversary,  and  if 
continued  uninterruptedly  for  the  period  of 
limitation,  defeats  the  elder  patentee's  right 
of  entry,  or  his  better  title,  as  the  case  may 
be.  Taylor's  devisees  v.  Bumsides,  1  Gratt. 
165;  Overton's  heirs  v.  Davisson,  Id.  211; 
French  v.  Loyal  Company,  5  I^eigh,  627; 
Koinner  v.  Rankin's  heirs,  11  Gratt.  420. 
These  being  the  well  established  principles 
of  law  as  applicable  to  this  case,  we  are  of 
opinion  that  the  Circuit  court  did  not  err  in 
refusing  to  give  the  first  and  second  in- 
structions prayed  by  the  defendants,  as  set 
out  in  their  fourth  bill  of  exceptions. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  refusal  of  the  court  to  give  the 
third  instruction  prayed  for  by  the  defend- 
ants, because  in  the  case  supposed  the  Wai- 
ters right  of  entry  would  not  have  been 
tolled,  and  he  could  have  had  recourse  to 
his  writ  or  action  of  ejectment. 

The  fourth  instruction,  which  was  given, 
we  think  is  correct.  If  the  disseisee  before 
making  entry,  die  intestate,  and  his  heirs 
make  a  convevance  of  the  premises,  at  a 
time  when  they  are  not  in  possession  thereof, 
as  the  law  then  was,  their  conveyance  will 
pass  nothing.  But  it  is  not  every  posses- 
sion in  another  which  will  render  a  convey- 
ance void.  To  have  this  effect  it  must  be 
adverse.  We  think  the  instruction  good 
without  inserting  the  word  * 'actual."  But 
the  insertion  of  that  word  did  not  vitiate  it 
or  change  its  meaning. 

We  are  of  opinion  also,  that  there  is  no 
error  in  the  rulings  of  the  court,  to  which 
the  first  and  second  bills  of  exception  apply. 
The  first  was  not  insisted  on  in  argument ; 
and  as  to  the  third,  whilst  reputation  and 
tradition  are  admissible  in  evidence,  upon 
questions  of  boundary,  we  know  of  no  case, 
where  it  has  been  admitted  to  prove  or  dis- 
prove title ;  and  to  allow  it,  we  think,  would 
be  to  violate  well  established  principles  of 
evidence. 

The  question  raised,  by  defendant's 
394  second  bill  of  exceptions,  *is  one  of 
greater  difficulty.  Did  the  deed  of  the 
marshal  pass  the  title,  of  the  idiot  heirs  of 
Michael  Walters,  to  Leonard  Straw?  The 
conveyance  was  made  by  authority  of,  and 
in  obedience  to,  a  decree  of  the  Superior 
court  of  Chancery,  which  was  a  court  of 
general  jurisdiction,  and  by  statute  had 
jurisdiction    of  the   subject.     But   the  sale 


was  made  to  one  whom  the  statute  expressly 
declares,  *  'shall  not  be  admitted  a  purchaser, 
either  by  himself,  or  by  another,  or  become 
the  owner  of  the  land,  in  any  manner," 
during  the  period  of  the  disability  of  the 
heir,  or  devisee.  It  is  a  plain  error  of  the 
chancellor,  and  is  apparent  upon  the  decree, 
and  the  deed  made  in  pursuance  of  it. 

In  Cox  A  al.  v.  Thomas'  adm'x,  9  Gratt., 
323,  326,  Judge  Allen  says,  ''If  the  court  has 
cognizance  of  the  cause,  advantage  cannot 
be  taken  of  an  erroneous  judgment  collater- 
ally; for  although  the  error  be  apparent, 
the  judgment  remains  in  force  until  re- 
versed." And  cites  Drury's  case,  8  Coke, 
141b,  and  Tarlton  v.  Fisher,  Doug.  R.  671. 
And  again,  in  commenting  on  Prigg  v. 
Adams,  2  Salk.  R.  674,  he  says  "the  prin- 
ciple of  that  case  is  decisive  of  this.  There, 
although  the  act  of  Parliament  declared  the 
judgment  void,  yet  as  a  court  of  competent 
jurisdiction  had  rendered  it,  though  the 
error  appeared  on  its  face,  it  could  be  cor- 
rected only  in  an  appellate  tribunal."  The 
same  principle  is  affirmed  in  the  case  of 
Fisher  v.  Bassett,  9  Leigh,  119.  From  these 
decisions,  and  others  which  might  be  cited 
both  in  this  court,  and  in  the  United  States 
Supreme  court,  it  would  seem,  that  although 
the  conveyance  was  made  to  one  whom  the 
statute  forbids  to  be  admitted  a  purchaser, 
and  incapacitates  to  become  the  owner  dur- 
ing the  period  of  disability,  it  being 
authorized  by  the  decree  of  a  court  of  com- 
petent jurisdiction,  the  deed  is  not  void,  but 
only  voidable;  and  is  in  force  until  set 
aside,  by  a  reversal  of  the  decree,  by  au- 
thority of  which  the  conveyance  was  made. 
This  cannot  be  done  collaterally,  but 
395  only  in  the  same  court  *which  pro- 
nounced the  decree,  by  review ;  or  in 
a  proceeding  before  an  appellate  tribunal, 
to  revise  or  reverse.  We  are,  therefore,  of 
opinion  that  there  is  no  error  in  the  ruling 
of  the  Circuit  court  on  this  point. 

It  now  only  remains  to  say,  that  for  rea- 
sons already  assigned,  which  need  not  be 
here  repeated,  we  think  the  instructions 
given  by  the  court  to  the  jury,  on  the  mo- 
tion of  the  defendant  in  error,  are  substan- 
tially correct.  Upon  the  whole,  we  are  of 
opinion,  to  affirm  the  judgment  of  the  Dis- 
trict court. 

Judgment  affirmed. 


3% 


*Campbell  v.  Prestons. 

June  Term,  1878.  WytherlUe. 


Absent.  Staples  and  Aitdebson,  Js.* 
Devise  of  Reel  Bstate— Conveyance  by  the  Cestui. t— p. 

by  her  will,  devised  to  T  certain  real  estate.  In 
trust  for  ber  dan^hter  S,  tbe  wife  of  F,  with  In- 
structions to  T  "to  permit  her  said  daughter  to 
occupy  and  enjoy  said  property,  should  she  prefer 
dolnff  so:"  and.  should  she  survive  her  husband 
T  "shall  convey  the  said  property  In  fee  simple 
to  her  and  lier  heirs."    S  was  put  into  possession 

*JiTOGS  Staples  had  been  counsel  in  the  cause. 
tDeviM  of  Reel  Estate— ConveysoGe.—l>istlniml8hed 
In  Pepper  v.  Bamett,  22  Oratt.  40b, 
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of  the  property,  and.  In  tbe  lifetime  of  lier  lias- 
band,  conTeyed  the  property  to  H,  the  hnsband  not 
joining  in  tlie  deed;  and  after  bis  death  she  re-ac- 
knowledges  tlie  deed,  andHreceired  possession  of 
tlie  property.  H  afterwards  conreyed  to  C.  And 
then  T  brings  ejectment  against  C  to  recover  the 
property.    Hxlj>: 

By  the  will  of  P,  S  acquired  at  once,  on  tbe  death 
of  P,  an  eqnl table  estate  in  fee  simple  in  the 
property,  with  the  absolute  riffht  of  possession 
for  her  own  nse;  and,  on  the  death  of  her  hus- 
band, to  an  absolute  conreyance  thereof  to  her- 
self in  fee  simple,  which  it  was  a  breach  of  trust 
in  the  trustee  to  withhold:  and  she  could  hare 
enforced  this  riffht  at  any  moment  after  the 
death  of  her  husband.  That  her  riirhts  passed 
by  her  deed  to  H,  and  by  the  deed  of  H  to  C,  who 
stood  thereafter  in  the  shoes  of  S,  and  he  could 
no  more  be  ejected  at  the  suit  of  T,  the  trustee, 
than  S  could  before  her  conyeyance. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Washington  county,  brought 
in  January  1869,  by  John  S.  Preston  and 
Thomas  L.  Preston,  claiming  to  be  trustees 
of  Mrs.  Sarah  B.  Floyd,  against  Joseph  T. 
Campbell,  to  recover  a  tract  of  thirty-three 
acres  of  land,  known  as  the  King's  moun- 
tain tract.  The  parties  dispensed  with  a 
jury,  and  submitted  the  whole  matter  of  law 

and  fact  to  the  court.  Whereupon  the 
397     court  rendered  *a  judgment  in  favor 

of  the  plaintiffs  for  twenty  acres  of 
the  land.  The  defendant  then  excepted, 
and  spread  all  the  evidence  upon  the  record, 
and  obtained  a  supersedeas  to  the  judgment 
from  a  jud^e  of  this  court.  The  case  is 
fully  stated  in  the  opinion  of  the  court. 

J.  W.  Johnston  and  J.    A.    Campbell,  for 
the  appellant. 
Watts,  for  the  appellees. 

BOULrDIN,  J.  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  judgment  of  the 
Circuit  court  of  Washington  county  in  an 
action  of  ejectment  brought  in  that  court 
by  the  appellees  against  the  appellant,  in 
January  1869.  The  case  was  substantially 
as  follows : 

Mrs.  Sarah  B.  Preston,  of  Washington 
county,  died  in  July  1846,  having  first  made 
her  last  will,  which  was  duly  admitted  to 
probate  by  the  County  court  of  Washington 
county.  By  a  paragraph  of  the  third  clause 
of  the  will  she  devised  to  her  three  sons, 
Wm.  C,  John  S.  and  Thomas  I/.  Preston 
(who  were  constituted  her  executors),  cer- 
tain real  property  therein  mentioned,  in 
trust  for  her  daughter,  Mrs.  Sally  B.  Floyd, 
with  instructions  to  them  to  permit  her 
^'said  daughter  to  occupy  and  enjoy  said 
property  should  she  prefer  doing  so ;"  and 

should  she  survive  her  husband,  they  shall 
convey  the  said  property  in  fee  simple  to 
her  and  her  heirs." 

William  C.  Preston  and  John  S.  Preston 
were  both  non-residents  of  the  State,  and 
neither  of  them  having  at  any  time  qualified 
as  executor  or  acted  as  trustee ;  Thomas  I/. 
Preston  alone  qualified  and  acted  as  such. 
At  his  mother's   death,    as  was  his  plain 


duty  by  the  imperative  terms  of  the  will, 
he  permitted  his  sister,  Mrs.  Floyd,  to  take 
possession  of  and  enjoy  the  property  devised 
to  her  as  aforesaid ;  and  she  and  her  alienees 
have  continued  to  hold  it  down  to  the  insti- 
tution of  this  suit  in  January  1869. 
In  the  meantime — to  wit,  on  the  23d  day 
of  June  1862— by  an  order  of  the  County 
396  court  of  Washington  *county,  made  on 
the  motion  of  Mrs.  Sally  B.  Floyd, Wil- 
liam B.  Byars  was  appointed  trustee  of  Mrs. 
Sally  B.  Floyd  in  the  place  of  said  Thomas 
Lf  Preston,  who  appeared  in  court,  as  the 
order  recites,  and  declined  to  act  longer  as 
trustee;  and  from  that  date  William  B. 
Byars  alone  acted  as  such  trustee.  Before 
that  time,  however,  William  C.  Preston  had 
died  without  having  accepted  the  trust,  or 
in  any  manner  interfered  with  its  execu- 
tion. 

Soon  after  the  appointment  of  William  B. 
Byars  as  trustee  as  aforesaid,  the  said 
Byars,  as  trustee  of  Mrs.  Sally  B.  Floyd 
and  Mrs.  Flovd,  filed  their  biU  in  the  Cir- 
cuit court  of  Washington  county,  on  the 
chancery  side  thereof,  against  the  said 
Thomas  L.  Preston,  praying  a  settlement 
of  his  account  as  trustee  as  aforesaid ;  to 
which  bill  said  Preston  filed  an  answer, 
under  oath,  in  which  he  admits  that  he  had 
been  removed  as  trustee  by  order  of  the 
County  court  of  Washington  county,  and 
said  William  B.  Byars  appointed  in  his 
place. 

On  the  15th  day  of  June  1863,  William  B. 
Byars,  trustee  as  aforesaid,  and  Mrs.  Floyd, 
by  deed  of  that  date,  undertook  to  convey 
to  A.  Iv.  Hendricks,  in  consideration  of  the 
stun  of  thirty  thousand  dollars,  certain  real 
estate  in  Abingdon,  Washington  county, 
Virginia,  being  a  portion  of  the  trust  sub- 
ject aforesaid,  or  property  for  which  that 
subject  had  been  duly  exchanged,  and  the 
deed  was  acknowledged  by  both  grantors 
before  a  notary  public  and  duly  certified  and 
recorded ;  but  John  B.  Floyd,  husband  of 
Mrs.  Sally  B.  Floyd,  being  then  alive  and 
not  being  a  party  to  the  deed,  the  same  was 
deemed  void  as  to  Mrs.  Floyd.  On  the  26th 
day  of  August  1863,  the  said  John  B.  Floyd 
died ;  and  on  the  2d  day  of  December  there- 
after Mrs.  Sally  B.  Floyd,  being  then  a 
feme  sole,  re-acknowledged  the  deed  afore- 
said to  Hendricks,  before  the  same  notary 
who  had  taken  her  previous  acknowledg- 
ment, and  by  whom  her  said  re-acknowl- 
edgment was  duly  certified. 
399         "Before  that  time,  however^-to  wit, 

on  the day  of  October  1863,  John 

S.  Preston,  who  had  individually  made  an 
exchange  of  property  with  his  sister,  Mrs. 
Floyd,  and  her  trustee,  retaining  a  lien  on 
the  property  passed  to  her,  which  was  the 
same  sold  to  Hendricks,  executed  to  Hen- 
dricks a  deed  of  release,  and  endorsed 
thereon  a  receipt  in  the  following  terms: 
^'Richmond,  11  Jan'y  1864.  Received  of 
Wm.  Byars,  trustee  of  Mrs.  Sally  B.  Floyd, 
on  account  of  this  deed,    six   thousand   two 

and    thirty- two     dollars     fifty    cents 

(l6,232.S0j,  in  full.  John  S.  Preston." 
This  deed,  with  the   receipt   aforesaid   en- 


149 


22  QRATT. 


Virginia  Reports,  Annotatbd. 


400,401,402 


doraed  thereon,  was  duly  recorded  in  Wash- 
ington County  court. 

Hendricks  held  the  property  thus  acquired 
until  October  1868,  when  by  deed  of  that 
date,  he  conveyed  it  to  the  appellant  Joseph 
T.  Campbell,  trustee;  and  on  the  11th  of 
January  1869,  John  S.  Preston  and  Thomas 
Lt,  Preston,  claiming  to  be  trustees  of  Mrs. 
Sally  B.  Floyd,  instituted  an  action  of 
ejectment  against  Campbell,  seeking  to  set 
up  a  legal  title  in  themselves,  and  to  recover 
possession  of  the  land.  The  defendant 
Campbell  demurred  gfenerally  to  the  decla- 
ration, and  pleaded  ^'not  guilty." 

The  demurrer  was  overruled,  and  the  par- 
ties waiving  a  trial  by  jury,  submitted  the 
case  upon  the  law  and  the  facts  to  the  judg- 
ment of  the  court;  whereupon  judgment 
was  entered  for  the  plaintiff :  and  the  case 
comes  to  this  court  on  an  appeal  from  that 
judgment,  all  the  facts  of  the  case  having 
been  spread  on  the  record. 

Without  deciding  whether  the  appellee, 
John  S.  Preston,  is  not  estopped  by  deed 
and  by  matter  in  pais,  and  Thomas  L/. 
Preston  by  matter  of  record,  from  claiming 
at  this  time  to  be  trustees  of  Mrs.  Sally  B. 
Floyd ;  and  without  deciding  whether,  con- 
ceding the  said  John  S.  Preston  and  Thomas 
Lf  Preston,  against  all  the  facts  and  cir- 
cumstances of  the  case,  and  against  their 
solemn  acts  and  admissions  to  the  con- 
400  trary,  to  be  still  the  trustees  of  *Mr8. 
Floyd,  the  court  should  not  have  pre- 
sumed, on  well  established  principles  of 
law,  that  they  had  discharged  their  duty  by 
making  to  Mrs.  Floyd  the  conveyance  in 
fee  simple,  to  which  she  had  been  clearly 
entitled  for  nearly  six  years  prior  to  the 
institution  of  this  suit;  questions  which 
have  been  ably  and  earnestly  argued  by 
counsel  on  both  sides — waiving  the  consid- 
eration of  these  questions  as  unnecessary 
to  be  decided  in  this  case — the  court  is  of 
opinion,  that  under  the  provisions  of  the 
will  of  Mrs.  Sarah  B.  Preston,  her  daughter 
Mrs.  Floyd  acquired  at  once,  on  her  mother's 
death,  an  equitable  estate  in  fee  simple  in 
all  the  property  devised  to  her  use,  with  the 
absolute  right  to  hold  and  occupy  the  same 
— to  the  use  and  possession  thereof  as  her 
separate  estate — against  her  said  trustees 
and  all  other  persons ;  that  at  the  death  of 
her  husband,  John  B.  Floyd,  she  became 
entitled,  in  addition  to  the  use  and  posses- 
sion of  said  property,  to  an  absolute  con- 
veyance thereof  to  herself  in  fee  simple, 
which  it  was  a  breach  of  trust  in  her  said 
trustees  to  withhold :  and  so  far  from  said 
trustees  having  the  right  to  sue  for  said  land 
and  eject  her  therefrom,  that  she  had  the 
right  from  the  moment  of  her  husband's 
death  to  demand  from  them,  uncondition- 
ally, a  conveyance  of  said  property  to  her 
in  fee  simple;  which  right  she  could,  at 
any  moment,  have  enforced  against  them 
by  suit. 

The  court  is  further  of  opinion,  that  hav- 
ing thus  the  right  to  possess,  and  the  actual 
possession  of  the  property  aforesaid,  and 
holding  also  the  equitable  estate  in  fee  with 
the  right   to   an   immediate  conveyance  of 


the  legal  estate,  all  these  rights  passed  to 
and  were  vested  in  the  said  A.  I/.  Hen- 
dricks, by  the  deed  of  Mrs.  Floyd  to  him  of 
the  2d  of  December  1863;  that  being  the 
date  of  the  re-execution  aforesaid ;  and  that 
by  the  deed  of  the  15th  of  October  1868, 
from  A.  L/.  Hendricks  and  wife  to  Joseph 
T.  Campbell,  trustee,  all  the  interest  and 
estate  aforesaid  was  vested  in  the  said 
401  Campbell,  who  •stood  thereafter  in 
3U  respects  in  the  shoes  of  the  said 
Sarah  B.  Floyd,  and  could  no  more  be 
ejected  from  said  premises  at  the  suit  of 
said  trustees — conceding  them  to  be  such — 
than  Mrs.  Floyd  herself  could  have  been, 
had  the  suit  been  instituted  against  her, 
before  her  conveyance  to  Hendricks. 

The  court  is,  therefore,  of  opinion,  that 
the  judgment  of  the  Circuit  court  is  errone- 
ous and  should  be  reversed;  and  that 
judgment  should  be  now  entered  for  the 
appellant,  the  defendant  in  the  court  below. 

Judgment  reversed. 


402 


•Smith  V.  Penn. 


June  Term.  18T8,  Wythevllle. 

Absent,  Staplbs.  J.* 

Scaling— Agreement  between  the  Parties— Concluelve. 

—Within  six  months  after  the  act  for  scaling-  debts 
was  passed,  S  recovered  a  judgment  by  default 
against  P.  Afterwards,  P  being  about  to  move 
the  court  to  scale  the  debt,  the  parties,  with  the 
assistance  of  their  counsel,  agreed  that  the  debts 
should  be  scaled  as  of  the  value  at  the  date  of  the 
bond,  which  was  one  for  three,  and  this  Is  entered 
of  record  upon  the  Judgment.  Afterwards.  P 
flies  his  bill  to  have  the  debt  scaled  as  of  the  date 
the  bond  fell  due.  Held  the  agreement  between 
the  parties  is  conclusive,  and  the  debt  is  not  to  be 
farther  scaled. 

This  was  a  bill  for  an  injunction  to  a 
judgment  filed  in  the  Circuit  court  of  Patrick 
county,  in  December  1868,  by  Jackson  Penn 
against  Madison  T.  Smith.  The  judgment 
was  by  default  in  September  1866,  and  was 
upon  a  bond  executed  on  the  5th  of  January 

1863,  and  payable   on    the   5th   of   January 

1864.  The  Circuit  court  enjoined  the  judg*- 
ment,  and  rendered  a  decree  for  a  balance 
which  Penn,  according  to  the  views  of  the 
court,  had  overpaid  upon  it.  The  case  is 
stated  in  the  opinion  of  the  court. 

I/ybrook,  for  the  appellant. 

Dillard,  for  the  appellee. 

BOULDIN,  J.  delivered  the  opinion  of 
the  court. 

In  September  1866,  Madison  T.  Smith,  as 
trustee  for  ^he  children  of  Adeline  M.  Smith, 
obtained  a  judgment  by  default  in  the  Cir- 
cuit court  of  Patrick  county,  against  Jack- 
son Penn  and  G.  M.  Hylton  for  $4,210,  with 
interest  thereon  from  the  5th  of  January 
1864,  until  paid,  and  costs,  on  a  bond  exe- 
cuted for  the  purchase  of  slaves  on  the  5th 
day  of  January  1863. 

*He  was  related  to  some  of  the  partiea 
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403  *After  this  judgment  was  obtained, 
Penn  employed  counsel  to  proceed  by 

motion  to  have  this  judgment  scaled.  It 
will  be  observed,  however,  that  the  judg- 
ment had  been  rendered  more  than  six 
months  after  the  passage  of  the  act  of  the 
General  Assembly  for  the  adjustment  of  Con- 
federate liabilities,  known  as  the  scaling 
act,  and  it  was  not  then  known — nor  has  it 
yet  been  directly  decided — whether  any 
relief  could  be  afforded  to  a  party  who,  in 
the  absence  of  fraud,  accident  or  surprise, 
or  other  equity,  had  allowed  a  judgment  to 
be  rendered  against  him  without  availing 
himself  of  the  benefit  of  the  statute.  Un- 
der these  circumstances,  the  counsel  for  the 
defendants  prepared  a  notice  for  a  motion 
to  scale  said  judgment,  which  he  showed  to 
the  counsel  for  the  plaintiff ;  and  thereupon, 
without  service  of  said  notice,  and  to  avoid 
litigation,  it  was  agreed  between  said  coun- 
sel, by  the  authority  and  with  the  consent 
and  approbation  of  both  parties,  that  the 
question  of  difference  between  them  should 
be  adjusted  by  scaling  the  judgment  as  of 
the  date  of  the  contract.  The  calculation 
was  made,  and  accurately  made,  by  the 
counsel  of  the  defendant,  Penn,  in  the 
presence  of  the  plaintiff  and  his  counsel. 
The  amount  of  the  judgment  was  reduced 
to  the  sum  of  $1,403.33  of  principal,  being 
just  one-third  of  the  nominal  debt ;  and  by 
consent  of  parties,  it  was  entered  of  record 
that  the  judgment  should  be  discharged  by 
the  payment  of  that  sum,  with  interest  from 
the  5th  of  January  1864,  until  paid,  and  the 
costs.  This  was  deemed  at  the  time  a  final 
settlement  of  the  question ;  but  afterwards, 
to  wit :  on  the  14th  day  of  December  1868, 
when  it  was  supposed  that  a  new  and  dif- 
ferent construction  of  the  scaling  act  from 
that  which  had  previously  prevailed  had 
been  established,  the  said  Penn  filed  his 
bill  in  the  Circuit  court  of  Patrick  county, 
on  the  chancery  side  thereof,  alleging  that 
there  had  been  a  mistake  of  law  in  the  ad- 
justment aforesaid,  by  scaling  the  judgment 
at  the  date  of  the  contract,  instead  of 

404  the  *maturity   thereof,    and   praying 
an  injunction   to  the  judgment,    and 

that  the  same  be  again  scaled,  &c.,  Ac, 

The  injunction  was  awarded,  the  cause 
regtilarly  matured  and  heard,  and  the  debt 
again  scaled  to  $210,  instead  of  $1,403.33>^  ; 
and  the  defendant  having  already  paid  more 
than  $210,  the  Circuit  court  rendered  a 
decree  in  his  favor  for  $26.50,  the  excess  of 
payments,  with  interest  and  costs.  From 
that  decree  Smith  appealed  to  this  court. 

The  only  ground  of  equity  alleged  in  the 
bill  for  disturbing  the  adjustment  solemnly 
entered  into  between  the  parties,  aided  by 
counsel  on  both  sides,  is  that  there  was  a 
mistake  of  law  in  scaling  the  debt  as  of  the 
date  of  the  contract,  instead  of  the  matur- 
ity thereof.  Whether  this  be  a  mistake  of 
law  or  not,  may  perhaps  be  considered  a 
question  of  some  doubt ;  but  as  that  question 
does  not  necessarily  arise  in  this  case,  no 
opinion  thereon  will  be  now  expressed.  The 
differences  between  the  parties  involved 
other  questions ;  and  it  is  enough   to  say, 


that  the  parties  themselves,  with  the  aid  of 
counsel,  have  carefully  and  deliberately 
adjusted  these  differences,  and  made  a  set- 
tlement deemed  just  and  reasonable  by 
themselves  at  the  time,  and  deemed  just 
and  reasonable  now  by  this  court ;  and  even 
had  they  fallen  into  a  mistake  of  law,  it 
was  not  such  a  mistake  as  equity  should 
have  relieved  against.  The  questions  in- 
volved in  the  adjustment  were  at  the  time, 
to  say  the  least  of  them,  doubtful  questions ; 
and  it  is  well  settled  that  *4f  the  question 
be  a  doubtful  one,  and  the  doubtfulness  of 
that  question  is  made  the  basis  of  an  ar- 
rangement or  agreement,  the  court  will  give 
no  relief.*'  Adams'  E^.,  top.  p.  444,  marg. 
189. 

We  are  of  opinion,  therefore,  that  the 
decree  of  the  Circuit  court  is  erroneous,  and 
that  the  same  should  be  reversed,  the  in- 
junction dissolved,  and  the   bill  dismissed. 

Decree  reversed. 


405  *Pepper  v.  Barnett. 

June  Term,  1872,  WythevUle. 
Absent.  Staples,  J.* 

CoBimrUoa  of  Hands— Competency  of  Witness. t—M,   a 

wimess  called  to  prove  tbe  slffnatnre  of  B,  a  party 
to  an  instrument  said  that  be  was  not  familiar 
with  the  handwriting-  of  B,  never  baring-  seen  ber 
write  but  once,  and  then  only  to  make  her  signa- 
ture; that  he  would  not  be  able,  from  his  knowl- 
edge of  her  handwriting,  to  distinguish  it  from 
that  of  others:  but  that  he  was  of  opinion,  from 
having  compared  the  present  signature  with  the 
one  he  had  seen  her  make,  it  was  her  handwrit- 
ing. M  was  a  competent  witness,  and  the  evidence 
was  admissible. 

This  was  an  action  of  ejectment  in  the 
Circuit  court  of  Montgomery  county, 
brought  in  August  1856,  by  John  Pepper 
against  George   W.    Barnett.     On  the  trial 

*He  had  been  counsel  in  the  cause. 

tComparlson  of  Hands  —  Competency  of  Witness.— 

The  court  in  Flowers  v.  Fletcher,  40  W.  Va.  108.  30  S. 
B.  Rep,  871.  citing  the  principal  case  and  others  said: 
"The  law  is  that  a  witness  who  has  any  personal 
knowledge  of  a  signature  in  controrersy,  however 
slight  has  the  right  to  give  his  opinion,  and  the 
weight  of  that  opinion  is  a  question  for  the  jury, 
and  not  for  the  court.  A  witness  who  has  seen  a 
person  write  but  once,  and  then  only  his  abbrevi- 
ated signature,  may  testify  regarding  the  same;  or 
if  he  has  seen  a  signature  admitted  by  the  owner  to 
be  genuine." 

The  court  then  continues  by  saying.  "But  he 
must  have  some  knowledge,  and  the  mere  fact  that 
he  has  received  letters  purporting  to  be  from  the 
person  whose  signature  is  in  controversy  is  not  suffi- 
cient, unless  there  has  been  some  admission  or 
acquiescence  equivalent  to  an  acknowledgment  on 
the  part  of  the  supposed  writer,  other  than  the 
letters  themselves,  that  said  letters  are  genuine 
and  in  the  handwriting  of  the  person  from  whom 
they  purport  to  come." 

See  also,  Hanriot  v.  Sherwood,  82  Va.  14, 17.  where 
the  principal  case  is  cited  upon  the  said  proposition. 
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of  the  cause,  after  the  plaintiff  had  intro- 
duced his  evidence,  the  defendant  offered 
in  evidence  an  agreement  in  writing,  pur- 
porting to  be  between  Ann  R.  Bamett,  ex- 
ecutrix of  C.  Lt.  Barnett,  deceased,  and 
George  W.  Bamett;  and  to  prove  the  sig- 
nature of  the  paper  by  Ann  R.  Bamett, 
introduced  a  witness,  Montague,  who  said, 
**that  he  was  not  familiar  with  the  han<l- 
writing  of  the  said  Ann  R.  Bamett,  never 
having  seen  her  write  but  once,  and  then 
only  to  make  her  signature ;  that  he  would 
not  be  able,  from  his  knowledge  of  her 
handwriting,  to  distinguish  it  from  that  of 
others ;  but  that  he  was  of  opinion,  from 
having  compared  the  present  signature  with 
the  one  he  had  seen  her  make,  it  was  in  her 
handwriting."  To  the  introduction  of  the 
evidence  the  plaintiff  objected;  but  the 
court  overruled  the  objection,  and  admitted 
the  evidence ;  and  the  plaintiff  excepted. 

406  *The  jury   found  a   verdict  for  the 
defendant,    and   the   court    entered    a 

judgment  accordingly.  And  thereupon  the 
plaintiff  obtained  a  supersedeas  to  the  Dis- 
trict court  of  Appeals,  where  the  judgment 
was  affirmed ;  and  he  then  applied  to  this 
court  for  a  supersedeas ;  which  was  allowed. 

Crockett  and  Blair,  for  the  appellant. 
J.  W.  Johnston  and  Wade,  for  the  appellee. 

CHRISTIAN,  J.  This  case  presents  a 
single  question,  and  one  easy  of  solution 
upon  well  settled  principles,  established  by 
repeated  decisions  of  this  court,  as  well  as 
by  all  the  best  writers  on  the  law  of  evi- 
dence. 

When  it  is  laid  down  as  a  rule  that  com- 
parison of  handwriting  is  not  admissible,  it 
must  be  remembered  that  '*by  comparison 
is  now  meant  the  juxta  positione  of  two 
writings,  in  order  by  such  comparison  to 
ascertain  whether  both  were  written  by  the 
same  person.  2  Starkie's  Kv.  654,  and  cases 
there  cited.  But  where  the  witness  has  seen 
the  party  write,  and  is  able  to  swear  to  his 
belief,  that  the  writing  in  question  is  the 
hand  of  that  person,  such  evidence  is  clearly 
admissible  as  legal  proof  of  handwriting, 
and  is  considered  as  distinct  from  evidence 
by  comparison.  Greenl.  on  Ev.  {{  576-577 ; 
Redford's  adm'r  v.  Peggy,  6  Rand.  316.  In 
the  case  before  us,  the  witness,  Montague 
(who  was  called  to  prove  the  signature  of 
Mrs.  Bamett  to  the  title  bond  sought  to  be 
given  in  evidence),  stated  that  **he  had 
never  seen  her  write  but  once,  and  then 
only  to  make  her  signature ;  that  he  would 
not  be  able  from  his  knowledge  of  her  hand- 
writing to  distinguish  it  from  that  of 
others;  but  that  he  was  of  opinion  from 
having  compared  the  present  signature  with 
the  one  he  had  seen  her  make,  and  from 
other  circumstances  not  disclosed  b^  the 
witness,  he  was  of  opinion  it  was  in  her 
handwriting."  The  question  is,  was 
this  evidence    admissible?     However 

407  *little  or  however  much  credit  may  be 
given    to  it,    is  not  the  question.     It 

may  be  entitled  to  very  little  weight ;  but 
the  weight  of  the  evidence  is  one  thing,  its 


competency  is  another.  The  point  upon 
which  courts  have  differed  in  opinion  is 
upon  the  source  from  which  the  knowledge 
of  the  handwriting  is  derived,  rather  than 
as  to  the  degree  or  extent  of  it.  All  the 
authorities  agree  that  a  witness  is  compe- 
tent to  testify  to  the  genuineness  of  a  con- 
troverted signature  if  he  has  the  proper 
knowledge  of  the  party's  handwriting.  The 
difficulty  has  been  in  determining  what  is 
proper  knowledge,  and  how  it  has  been  ac- 
quired. One  mode  of  acquiring  this  knowl- 
edge, and  certainly  one  of  the  best,  is  having 
seen  the  party  write.  Whether  he  has  seen 
him  write  once  or  many  times,  goes  rather 
to  the  degree  and  extent  of  his  knowledge 
than  the  source  from  which  it  is  deriv^, 
and  does  not  affect  the  question  of  his  com- 
petency, but  only  the  weight  to  be  given  to 
his  evidence,  which  is  a  question  for  the 
jury. 

It  has  been  well  settled  in  numerous  cases, 
and  is  laid  down  as  settled  law  in  all  the 
standard  works  upon  evidence, that  a  witness 
who  has  seen  the  party,  whose  signature  is 
controverted,  write  but  once,  and  that  only 
his  signature,  is  competent  to  testify,  al- 
though he  may  have  to  compare  the  signa- 
ture which  he  knows  to  be  genuine  with  the 
one  in  controversy,  in  order  to  refresh  and 
strengthen  his  recollection. 

The  case  (cited  by  the  counsel  for  the  ap- 
pellee) Burr  V.  Harper,  3  Eng.  C.  L,.  R.  168, 
IS  one  exactly  in  point,  and  is  strikingly  like 
the  one  under  consideration.  In  that  case 
the  witness,  whose  competency  was  ques- 
tioned, stated,  when  called  to  prove  the  sig- 
nature of  Harper,  that  he  once  saw  him 
sign  his  name  to  a  paper,  which  he  then  had 
in  his  possession;  that  the  fact  made  so 
slight  an  impression  upon  his  mind  that, 
judging  from  that  single  occurrence,  he  was 
not  able  to  say  whether  the  handwriting  to 
the  agreement  was  the  defendant's  or 
406  *not ;  that  he  would  not  venture,  upon 
the  mere  inspection  of  the  paper,  to 
form  a  belief  on  the  subject ;  but  that,  by 
comparing  the  signature  of  the  agreement, 
to  which  he  was  required  to  speak,  with 
that  which  was  subscribed  to  the  paper  then 
in  his  possession,  he  was  able  to  swear  that 
he  believed  it  to  be  the  defendant's  writing. 
It  was  held  in  that  case,  and  its  authority 
has  never  been  questioned,  that  the  witness 
was  competent  to  prove  the  handwriting. 
The  court  in  that  case  says:  '^The  mere 
fact  of  having  seen  a  man  once  write  his 
name  may  have  made  a  very  faint  impres- 
sion upon  the  witness'  mind ;  but  some  im- 
pression, however  slight  in  degree,  it  will 
make,  and  surely  as  the  standard  exists, 
and  the  witness  possesses  the  genuine  paper, 
he  may  recur  to  it  to  revive  his  memory 
upon  the  subject.  Here  a  basis  is  laid  in 
the  fact  of  his  having  seen  the  defendant 
sign  his  name  once.  But  his  memory  is 
defective.  He  then  recurs  to  a  paper  which 
he  knows  to  be  an  authentic  writing.  He 
uses  it  to  retouch  and  strengthen  his  recol- 
lection, and  not  merely  for  the  purpose  of 
comparison.  The  evidence,  therefore,  is 
admissible." 
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In  a  caae  recently  decided  by  the  Supreme 
court  of  the  United  States,  Mr.  Juatice  Davis, 
speaking  for  the  whole  court,  says:  **It  has 
been  settled  everywhere  that  if  the  witness 
has  seen  the  party  (whose  signature  is 
controverted)  write  his  name  but  once,  he 
is  competent  to  testify."  Rogers  v.  Ritter, 
12  Wall.  U.  S.  R.  322. 

I  am  of  opinion  that  there  is  no  error  in 
the  judgment  of  the  Circuit  court,  and  that 
the  same  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Christian,  J. 

Judgment  affirmed. 


409  *Fugate  v.  Honakers'  Ex'ors  &  als. 

June  Term,  1872»  WythevlUe. 
Absent  Staplbs,  J.* 

Enoiter  Not  LtaMe  for  laveotmoiiU  la  Confodorste 

BmMs.— Testator  died  in  1888,  and  by  his  will  directs 
bis  executors  to  sell  his  property,  and  to  hold  the 
money  in  their  hands  or  to  loan  it  out  as  they 
think  best,  and  to  pay  the  children  as  they  come 
of  aire.  The  executors,  with  the  concurrence  of 
the  adult  children,  sell  for  Confederate  money, 
and  they  pay  over  to  all  the  legatees  who  are  of 
ace.  Two,  however,  are  infants  haviuir  no  guard- 
ians, and  the  executors,  under  an  order  of  the 
coort  invest  16,000  in  Confederate  bonds,  which 
are  lost.    The  executors  are  not  liable  for  the  loss. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Pulaski  county,  brought  in  Sep- 
tember 1867,  by  Letitia  Fugate  against 
Henry  Honakers'  executors,  devisees  and 
legatees,  to  surcharge  and  falsify  the  ac- 
count of  the  executors'  administration  set- 
tled in  the  Court  of  Probate,  and  if  that 
was  not  done,  that  the  devisees  and  legatees 
might  be  required  to  contribute  to  make  her 
share  as  legatee  equal  to  the  others.  The 
only  objection  made  to  the  account  of  the 
executors  was  to  an  item  of  $5,000,  which 
they  had  invested  in  Confederate  bonds, 
under  an  order  of  the  judge  of  the  Circuit 
court  of  Pulaski  county.  The  Circuit  court 
made  an  interlocutory  decree,  holding  the 
executors  justified  in  making  the  invest- 
ment, and  directing  a  commissioner  to  take 
an  account  of  any  assets  of  the  testator, 
which  had  come  to  the  hands  of  the  execu- 
tors since  th^ir  last  settlement,  and  also 
an  account  between  the  devisees  and  lega- 
tees; and  thereupon  the  plaintiff  applied  to 
this  court  for  an  appeal  from  that  decree ; 
which  was  allowed.    The   only  error 

410  alleged  in  *the   petition   is  as  to  the 
allowance  to  the  executors  of  the  said 

sum  of  five  thousand  dollars ;  and  this  is 
the  only  question  decided  by  this  court. 
The  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Terry  and  Pierce,  for  the  appellants. 
Gilmore,  for  the  executors. 


*He  had  been  counsel  in  the  cause. 


ANDERSON,  J.  delivered  the  opinion  of 
the  cotirt. 

This  is  an  appeal  from  an  interlocutory 
decree  of  the  Circuit  court  of  Wythe  county. 
The  only  error  assigned  in  the  decree  is 
that  it  allows  the  executors  a  credit  for 
$5,000,  which  was  invested  in  Confederate 
securities,  and  is  wholly  lost  to  the  estate. 

Henry  Honaker,  the  testator  of  the  appel- 
lees, departed  this  life  in  January  1863.  By 
the  ninth  clause  of  his  will,  he  directs  his 
executors  to  dispose  of  all  his  personal  prop- 
erty not  otherwise  disposed  of  by  his  will, 
other  than  the  slaves,  to  the  best  advantage, 
either  publicly  or  privately,  as  they  may 
choose ;  and  his  slaves  he  authorizes  to  be 
sold  to  masters  of  their  own  choosing,  and 
at  prices  below  their  appraised  value,  if 
necessary  to  carry  out  his  humane  purpose 
of  allowing  them  to  select  their  masters, 
&c. 

The  will  was  admitted  to  probate  on  the 
5th  of  February  1863,  and  on  the  19th  of 
that  month  the  executors  made  sale  of  the 
property.  It  had  been  appraised  with  re- 
ference to  Confederate  values,  and  the 
purchasers  were  privileged  to  pay  in  Con- 
federate money.  That  constituted  the 
only  circulating  medium ;  and  it  may  well 
be  presumed,  from  the  facts  in  the  record, 
was  the  currency  which  it  was  contemplated 
by  the  testator  would  be  received  by  his 
executors  for  the  property  which  he  directed 
them  to  sell ;  and  upon  no  other  conditions 
cotild  the  sale  have  been  effected,  and  the 
purposes  and  wishes  of  the  testator,  as  in- 
dicated by  his  will,  carried  out.  The 
insecurity  of  the  property,  in  the  dis- 
411  turbed  *state  of  the  country,  seemed 
also  to  impress  upon  the  minds  of  the 
executors  the  importance  of  an  early  sale ; 
and  it  was  the  unanimous  opinion  and  wish 
of  the  adult  legatees  that  the  sale  should  be 
made  for  Confederate  money.  The  proceeds 
of  the  sale,  together  with  cash  on  hand,  of 
which  $2,301  was  Confederate  money,  and 
$609.40  received  on  debts  due  the  estate, 
amounted  to  $32,535.13. 

On  the  2d  of  December  1836,  the  executors 
made  a  settlement  before  a  commissioner 
of  the  County  court  of  Pulaski,  showing 
that  they  had  disbursed  of  that  sum 
$23,855.38,  leaving  a  balance  in  their  hands 
of  $8,679.75.  In  November  1864,  less  than 
a  year  after  the  first  settlement,  they  made 
another  before  the  same  commissioner,  in 
which  they  receive  a  credit  for  $5,000,  **in- 
vested  in  Confederate  bonds,  under  an  order 
of  the  judge  of  the  Circuit  court  of  Pu- 
laski." This  credit  is  allowed  by  the  in- 
terlocutory decree  aforesaid,  and  is  the 
ground  of  the  complaint  and  appeal. 

The  executors,  in  their  answer,  say  ^^they 
have  fully  and  fairly,  so  far  as  they  know 
or  believe,  accounted  for  and  disbursed  to 
parties  legally  entitled  to  receive  it,  all  the 
funds  which  have  come  to  their  hands, 
except  the  stun  of  $5,000,  which  is  about  the 
amount  the  infant  legatees  were  entitled  to. 
There  being  no  person  to  whom  respondents 
could  safely  pay  their  funds,  they  applied  to 
the   judge   of  the   Circuit  court  of  Pulaski 
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county  for  authority  to  invest  this  sum  for 
the  benefit  of  the  persons  entitled  to  it. 
That  an  order  was  made  by  the  said  judge, 
authorizing:  them  to  invest  it  in  Confederate 
States  bonds ;  which  they  did :  and  that  they 
deposited  the  money  and  obtained  a  certifi- 
cate from  the  proper  repository,  entitling 
them  to  demand  a  bond  for  the  amount  in- 
vested. But  before  the  bond  was  obtained 
the  war  ended,  and  the  authority  to  issue 
bonds  terminated.  These  statements  of  the 
answer  are  well  supported  by  the  proofs  in 
the  record. 

412  *The  will,  if  it  does  not  make  it  the 
duty  of  the  executors  to  sell,    clearly 

invests  them  with  power  to  sell.  And  in 
exercising  the  discretion,  they  acted  with 
as  much  prudence  and  judgment  as  the  most 
prudent  and  judicious  would  have  been 
likely  to  exhibit  in  the  same  circumstances. 
It  is  evident  that,  in  perfect  good  faith, 
they  discharged  the  trust  reposed  in  them 
with  a  view  to  the  good  of  the  estate.  They 
may  have  erred ;  if  so,  it  was  an  error  into 
which  the  wisest  might  have  fallen.  We 
cannot  say  they  did  err.  It  is  impossible 
to  say  that,  under  the  circumstances,  they 
could  have  acted  differently  with  better  re- 
sults. They  sold  the  personal  property  as 
directed  by  the  will,  and  as  was  desired  by 
all  the  adult  lep^atees,  paid  the  debts  and 
expenses  of  administration,  and  the  legacies 
to  those  who  were  capable  of  receiving  pay- 
ment, retaining  only  the  sum  of  $5,000— 
about  what  was  necessary  to  pay  the  infant 
legatees.  And  this  sum  they  invested  in 
Confederate  securities,  under  the  direction 
of  the  Circuit  court,  as  authorized  by  an 
act  of  the  legislature,  that  it  might  be  kept 
at  interest,  ready  to  be  paid  to  the  infant 
legatees  as  they  respectively  arrived  of  age 
to  receive  it.  The  authority  of  the  court 
was  not  necessary  to  warrant  the  invest- 
ment, as  they  were  expressly  authorized  by 
the  will  '^to  hold  the  money  in  their  hands, 
or  to  loan  it  out,  as  they  may  think  best, 
and  to  pay  the  children  as  they  become  of 
age.''  But  it  shows  with  what  scrupulous 
care  and  fidelity  they  desired  to  do  right, 
and  to  conform  to  all  the  requirements  of 
the  law  in  the  administration  of  their  trust ; 
and  it  strengthens  their  claim  to  the  pro- 
tection of  the  courts. 

Five  thousand  dollars  of  the  assets  of  the 
estate,  which  could  not  be  disbursed  in 
consequence  of  the  infancy  of  some  of  the 
legatees,  without  fault  of  the  executors, 
but  as  a  consequence  of  the  result  of  the 
war,  has  been  lost.  Should  the  loss  fall 
upon  them?  The  case  is  not  now  prepared 
to  decide   upon   whom  the  loss  should 

413  *faU.  But  upon  well  settled  princi- 
ples, which  have  been  recently  de- 
clared by  this  court  in  Davis'  commissioner 
V.  Harman  &  al. ,  21  Gratt.  p.  194,  and  which 
need  not  be  repeated,  we  are  clearly  of 
opinion  that  it  should  not'  fall  upon  the  ex- 
ecutors. We  are  of  opinion,  therefore,  to 
affirm  the   decree  of  the  Circuit  court. 

Decree  affirmed. 


414  *Buchanan  &  als.  v.  King's  Heirs. 

June  Term,  1872.  WytlievlUe. 

I.  DljailM«l  of  Suit  b>  aerk— Waiver  by  DefeiMteat.* 

—It  U  tbe  duty  of  the  clerk  to  dismiss  a  suit,  when 
the  process  isserred,  and  tbe  bill  is  not  filed  in  the 
time  prescribed  by  the  statute.  But  if  the  bill  is 
filed  before  an  order  of  dismissal  is  entered,  and 
the  defendant  answers  without  insistinff  upon  the 
dismissal  of  the  suit,  and  consents  to  a  hearlns^ 
of  the  cause,  he  thereby  waives  the  objection. 

3.  Revival  of  the  Cause  ai^alnst  the  Heirs  at  Law.— The 
record  statln«r  that  by  the  consent  of  parties  the 
cause  is  revived  asrainst  the  persons  therein 
named,  heirs  at  law  of  the  defendant  who  had 
died,  and  no  objection  havin^r  been  made  on  this 
ground,  in  the  Circuit  court,  the  appellate  court 
must  presume  the  revival  regularly  entered  with 
the  consent  of  the  proper  parties. 

J.  Proof  That  One  Is  Heir  at  Law  Waived.— Plaintiffs 
sue  as  heirs  at  law  of  K.  The  defendant  answers, 
and  does  not  question  their  riffht  to  sue  in  that 
character,  and  no  question  is  made  or  suffffested 
in  the  court  below  of  their  riffht  to  sue  as  such 
heirs :  and  throughout  the  proceedinvs  it  is  implied 
by,  if  not  expressly  conceded,  that  they  are  prop- 
erly before  the  court  as  such  heirs.  It  is  too  late 
to  object  in  the  appellate  court,  to  the  decree  for 
the  want  of  proof  of  the  fact. 

4.  RIffht  to  Claim  Benefit  of  Adverse  Title  Parchaaed 
by  Co-Tenant— When  Walved.t— As  a  general  rule 
a  jolnt^tenant  or  tenant  in  common  is  not  to 
purchase  in  an  outstanding  adverse  title  to  the 
common  property,  for  his  own  benefit,  to  the 
exclusion  of  his  co-tenant.  But  the  co-tenant 
must,  within  a  reasonable  time,  make  his  elec- 
tion to  claim  the  benefit,  and  to  contribute  to 
the  expense  incurred  in  the  purchase  of  such 
title.  If  he  unreasonably  delays  until  there  is  a 
change  in  the  condition  of  the  property,  or  in  the 
circumstances  of  the  parties,  he  will  be  held  to 
have  abandoned  all  benefit  arising  from  the  new 
acquisition. 

5.  5aaie— Same— Knowledge  of  Purchase  and  Cialfli  off 
Co-Tenant  Essential.}— In  such  case,  before  the 
co-tenant  can  be  held  to  have  abandoned  his  claim 
to  the  benefit  of  the  purchase  of  the  outstanding^ 
title,  it  should  appear  not  only  that  he  has  l>een 
apprised  of  the  purchase,  but  of  the  claim  set  up 
by  his  co-tenant  He  may  reasonably  presume 
the  acquisition  was  made  in  support  of  the  com- 
mon title,  and  may  act  on  that  presumption. 

415  *6'   Ssme— Same— 5ame— Burden  of  Proof. — in 

such  a  case  the  burden  is  upon  the  purchas- 
ing tenant  to  show  that  his  co-tenant  had  notice 
of  the  purchase,  and  of  the  exclusive  claim  as- 
serted by  him. 
7.  Qrantee  of  Joint  Tenant  Is  Tenant  In  Common  with 
the  Co*Tenant— C  and  K  are  joint-tenants  of  lajid. 
C  purchases  a  large  tract  which  includes  the  land 

•Dismissal  of  Suit  by  Clerk— Waiver  by  DefendaBt.— 

Approved  in  Hinton  v.  Ellis,  S7  W.  Va.  421. 

tRIght  to  Claim  Benefit  of  Adverse  Title  Porchaacd 
by  Co-Tenant.— The  principal  case  is  cited  with  ap- 
proval in  Porrer  V.  Porrer,  »  Gratt  184;  Va.  Coal. 
etc.,  Co.  V.  Kelly.  98  Va.  890.  24  S.  E.  Rep.  1080:  PiUow 
V.  Southwest,  etc.,  Co.,  93  Va.  158,  28  S.  £.  Rep.  82. 

^Knowledge  of  Pnrchsse  and  Claim  of  Co-Tenaat  Ba- 
sentlal.— See  Rust  v.  Rust,  17  W.  Va.  906. 

On  the  general  subject  of  joint-tenancy,  see  8  ICin. 
Inst  (4th  Ed.)  465,  et  teq. 
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beld  jointly,  and  takes  the  conreyance  to  him- 
self: and  he  sells  and  conveys  part  of  the  large 
tract  inclndlnff  the  land  held  join  tly.  The  grantee 
In  this  deed  is  tenant  in  common  with  the  co-ten- 
ant of  his  grantor:  and  his  possession  is  in  pre- 
sumption of  law,  the  possession  of  all,  and  is  to  be 
deemed  in  support,  and  not  in  derogation  of  the 
common  title. 
8.  Onstar  Hoder  tbe  Code  of  1860.— The  acts  of  C  in  tak- 
ing the  conveyance  to  himself  and  conveying  to  his 
grantee,  are  not  such  acts  as  are  equivalent  to  an 
actual  ouster,  under  the  Code  of  1860.  chap.  186, 1 15. 

In  September  1852,  Wm.  King  and  others, 
claiming  to  be  heirs  of  Wm.  King  the  elder, 
instituted  a  suit  in  equity,  in  the  Circuit 
court  of  Smyth  county,  against  Andrew 
F.  Buchanan,  for  partition  of  a  tract  of 
two  hundred  and  seventy  acres  of  land  of 
which  the  plaintiffs  claimed  they,  as  the 
heirs  of  Wm.  King,  were  entitled  to  one 
undivided  moiety.  Though  the  process  was 
served  in  September '  1852,  the  bill  was  not 
filed  until  November  1854;  and  in  April 
1855,  Buchanan  answered,  without  having 
taken  any  steps  to  have  the  suit  dismissed 
for  the  failure  to  file  the  bill  in  time,  nor 
did  he  allude  to  the  fact  in  his  answer. 

The  bill  set  out  a  patent,  issued  in  1801, 
to  William  King  and  John  Campbell,  for 
two  hundred  and  seventy  acres  of  land,  in 
the  county  of  Washington  (now  in  the 
county  of  Smyth),  which  is  filed;  that  par- 
tition had  never  been  made  of  this  land 
between  Wm.  King,  or  his  heirs,  and  said 
Campbell,  or  the  purchasers  from  him. 

The  bill  also  sets  out  the  grounds  on 
which  the  defendant  claimed  the  land.  That 
after  the  death  of  Wm.  King— viz :  on  the 
5th  September  1834 — Campbell  purchased  of 
Leonard  Straw  a  tract  of  eighteen  hun- 
dred acres  of  land,  part  of  a  large  survey 
called  the  Fendall  survey,  embracing  a 
part  of  the  tract  of  two  hundred 
416  *and  seventy  acres ;  for  which  Camp- 
bell paid  to  Straw  $200.  On  the  18th 
of  the  same  month  Campbell  sold  and  con- 
veyed to  Richardson  a  part  of  said  eighteen 
hundred  acres  for  $100 ;  and  on  the  20th  of 
June  1834,  he  sold  and  conveyed  to  the  de- 
fendant Buchanan  six  hundred  and  fifty-five 
acres,  part  of  the  same  tract  of  eighteen 
hundred  acres,  and  including  the  portion  of 
the  two  hundred  and  seventy  acre  tract,  in- 
cluded, or  said  to  be  included,  in  the  Fendall 
survey.  To  so  much  of  the  land  as  is  in- 
cluded in  this  Fendall  survey  he  claims 
under  both  titles. 

They  insist  that  Buchanan  stands  in  the 
shoes  of  Campbell ;  that  Straw  had  no  title, 
or,  if  he  had,  the  purchase  of  Campbell 
enured  to  the  benefit  of  King's  heirs.  They 
insist  further,  that  Buchanan  is  responsible 
for  rents  and  profits ;  and  they  say  they  are 
willing  that  their  proportion  of  the  money 
paid  by  Campbell  to  Straw  may  be  paid  out 
of  these  rents  and  profits.  The  prayer  of 
the  bill  is  for  a  partition,  for  an  account, 
and  for  general  relief. 

Buchanan,  in  his  answer,  admits  the 
Srant  to  King  and  Campbell,  and  his  pur- 
chase from  Campbell  of  six  hundred  and 
fifty-five  acres  of  land,    which   he  supposed 


included  about  two  hundred  and  thirty-one 
acres  of  the  two  hundred  and  seventy  acre 
grant ;  and  that  Campbell  also  sold  him  one 
undivided  moiety  of  thirty-nine  acres,  the 
residue  of  the  said  grant.  And  he  believes 
it  is  true  that  no  partition  had  been  made 
between  King  and  Campbell.  He  claims 
that  the  Fendall  title,  derived  to  Campbell 
through  the  purchase  from  Straw,  Is  an 
elder  and  better  title  than  that  under  which 
plaintiffs  are  seeking  partition.  He  says 
that  Campbell  held  an  adversary  possession 
of  the  land  from  the  time  of  his  purchase 
from  Straw  until  he  conveyed  it  to  the  re- 
spondent; and  from  that  time  respondent 
had  held  continual  adversary  possession 
ever  since.  He  denies  that  the  purchase  of 
the  land  by   Campbell  enured   to   the 

417  benefit   of    King's  *heirs.      He    took 
possession    of   the    land   in  1843,  and 

since   then    had    been   at  great  expense  in 
clearing,  enclosing  and  improving  it. 

At  the  March  term,  1866,  of  the  court, 
the  death  of  A.  F.  Buchanan  having  been 
suggested,  it  is  ordered  by  consent  that 
this  cause  be  revived  in  the  name  of  P.  C. 
Buchanan,  jr.,  the  personal  representative 
of  A.  F.  Buchanan,  deceased.  And  at  the 
March  term  1867,  it  is  said,  *^By  consent 
of  parties,  this  cause  is  revived  against 
Martha  Buchanan  and  four  others,  naming 
them,  heirs  at  law  of  A.  F.  Buchanan.'* 

The  cause  came  on  to  be  heard  the  23d  of 
June  1870,  on  the  bill,  answer  and  replica- 
tion thereto,  and  exhibits  filed,  when  the 
court  held  that  the  plaintiffs  were  entitled 
to  partition  of  the  tract  of  land  of  two  hun- 
dred and  seventy  acres;  and  commissioners 
were  appointed  to  make  the  partition.  And 
one  of  the  commissioners  of  the  court  was 
directed  to  take  an  account  of  the  rents  and 
profits  of  the  land,  based  upon  its  condition 
in  June  1843 ;  and  also  to  ascertain  the  just 
proportion  of  the  complainants  of  the  sum 
of  $200,  paid  by  Campbell  to  Straw  in  Sep- 
tember 1834,  for  the  eighteen  hundred  acres 
of  the  Fendall  survey,  embracing  a  part  of 
the  two  hundred  and  seventy  acre  tract; 
the  court  holding  that  the  purchase  of 
Campbell  enured  to  the  joint  benefit  of 
Campbell  and  King's  heirs. 

The  commissioners  appointed  to  divide 
the  land  made  their  report.  The  commis- 
sioner also  reported  the  account.  He  ascer- 
tained the  proportion  of  the  $200  which  the 
plaintiffs  should  pay  at  $15.75,  with  interest 
from  the  5th  of  September  1834,  to  5th  Sep- 
tember 1870— $34.02==$49.77;  and  the  rent 
from  1853  to  1870,  at  $20  a  year,  $340,  inter- 
est $173.40.  The  commissioner  states  that 
he  did  not  allow  rents  from  1843  to  1853  for 
the  reason  that  the  property  was  wholly 
unimproved  at  that  time.  l!liese  reports, 
though  filed,  were  not  acted  on  by  the 
court. 

418  ^''The  defendants  applied  to  a   judge 
of  this  court  for  an   appeal   from    the 

decree  of  23d  of  June   1870,    which   was  al- 
lowed. 

Gilmore  and  J.  W.  Johnston,  for  the  ap- 
pellants. 
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J.  W.  A  J.  P.  Shcffey,  for   the  appellees. 

STAPLES,  J.  delivered  the  opinion  of 
the  court. 

This  is  a  suit  for  partition  of  a  tract  of 
land  claimed  by  the  appellees,  as  tenants 
in  common  with  appellants.  The  court  t>e- 
low  rendered  a  decree  in  accordance  with 
the  prayer  of  the  bill ;  and  from  this  decree 
an  appeal  has  been  taken  to  this  court. 
Various  errors  have  been  assig'ned,  some 
of  which  relate  merely  to  the  regularity  of 
the  proceedings  in  the  Circuit  court,  and 
will  be  first  noticed. 

It  is  objected  that  the  clerk  ought  to  have 
dismissed  the  suit,  because  of  the  plaintiffs' 
failure  to  file  their  bill  for  more  than  two 
years  after  the  execution  and  return  of  the 
original  process.  It  certainly  is  the  duty 
of  the  clerk  to  enter  the  suit  dismissed  if 
three  months  elapse  after  process  is  returned 
executed  without  the  bill  being  filed.  If, 
however,  the  bill  is  filed  before  an  order  of 
dismissal  is  entered,  it  is  entirely  competent 
for  the  defendant  to  waive  the  objection. 
In  this  case  he  will  be  held  to  have  made 
such  waiver  by  filing  his  answer  and  con- 
senting to  a  hearing  upon  the  merits. 

It  is  also  objected  that  the  suit  was  not 
regularly  revived  against  the  appellants. 
The  record  states  that  by  consent  of  parties 
the  cause  is  revived  against  the  persons 
therein  named,  heirs  at  law  of  Andrew 
Buchanan.  No  objection  on  this  ground 
having  been  made  in  the  Circuit  court,  this 
court  must  presume  the  revival  regularly 
entered  with  the  consent  of  the  proper  par- 
ties. 

It  is  further  objected  that  the  appellees 
have  offered  no  proof  that  they  are  repre- 
sentatives of  William  King  the  elder.  It 
does  not  appear  that  this  objection  was 
419  ^''ever  suggested,  or  even  hinted  at,  in 
the  Circuit  court.  The  answer  of 
Andrew  Buchanan,  under  whom  appellants 
claim,  does  not  question  the  right  of  the 
appellees  to  sue  in  the  character  they  as- 
sume. The  ground  therein  taken  in  oppo- 
sition to  the  partition  is  that  the  Fendall 
title,  derived  through  purchase  from  Straw, 
is  superior  to  the  King  and  Campbell  title, 
under  which  appellees  claim ;  that  the  said 
Buchanan  and  those  under  whom  he  claims 
have  held  adversary  possession  of  the  land 
in  controversy  a  sufiicient  time  under  the 
statute  to  prevent  a  recovery ;  and  further, 
that  the  purchase  of  the  outstanding  title 
by  Campbell  did  not,  in  point  of  law,  enure 
to  the  benefit  of  the  appellees.  Throughout 
the  proceedings  it  is  impliedly,  if  not  ex- 
pressly, conceded,  that  the  appellees  are 
properly  before  the  court  as  heirs  or  devisees 
of  William  King.  Under  these  circum- 
stances, I  think  it  is  too  late  to  object  to  the 
decree  for  the  want  of  proof  of  these  facts. 

These  points  being  disposed  of,  it  remains 
to  consider  the  objections  to  the  decree  upon 
its  merits.  It  is  conceded  by  the  counsel 
for  the  appellants  that,  as  a  general  rule, 
a  joint  tenant,  or  tenant  in  common,  is  not 
permitted   to   purchase   in   an   outstanding 


adverse  title  to  the  common  property  for  his 
own  benefit  to  the  exclusion  of  his  co-ten- 
ant. He  insists,  however,  that  the  co-ten- 
ant is  required,  within  a  reasonable  time, 
to  make  his  election  to  claim  the  benefit 
and  to  contribute  to  the  expense  incurred 
in  the  purchase  of  such  title.  If  he  unrea- 
sonably delays  in  this  until  there  is  a  change 
in  the  condition  of  the  property,  or  in  the 
circumstances  of  the  parties,  he  will  be  held 
to  have  abandoned  aU  benefit  arising  from 
the  new  acquisition.  I  think  this  is  a  cor- 
rect statementof  the  principles  of  law  gov* 
eming  in  such  cases.  It  does  not,  however, 
cover  the  whole  ground.  If  the  co-tenant 
is  to  be  consider^  as  forfeiting,  by  his 
delay,  every  advantage  arising  from  the 
purchase  of  the  outstanding  title,  it 
should   appear   not   only  that  he  w^as 

420  ^apprized  of  the  purchase,  but  also  of 
the  claim  set   up  by   his  companion. 

The  co-tenant  may  reasonably  presume  the 
acquisition  was  made  in  support  of  the 
common  title,  and  he  ma^  act  upon  that 
presumption.  He  has  the  n^ht  to  consider 
the  outlay  in  such  case  as  a  joint  charge  to 
be  settled  and  accounted  for  as  any  other 
necessary  expense  incurred  in  protecting 
the  joint  estate.  When,  however,  he  is 
otherwise  informed,  it  is  then  his  duty, 
within  a  reasonable  time,  to  claim  the  ben- 
efit of  the  new  title  and  offer  to  contribute 
his  share  of  the  sum  expended  in  its  ac- 
quisition. 

It  seems  to  me,  moreover,  in  such  case 
the  burden  is  upon  the  purchasing  tenant 
to  show  that  his  companion  had  notice  of 
the  purchase  and  the  exclusive  claim  as- 
serted by  him.  As  every  joint  tenant,  or 
tenant  in  common,  occupies  a  position  of 
trust  and  confidence  towards  his  compan- 
ions, he  who  seeks  to  change  these  rela- 
tions, and  to  expel  the  others  from  the 
enjoyment  of  the  common  property,  must 
establish  the  facts  which  make  such  expul- 
sion just  and  equitable. 

Tested  by  these  principles,  the  questions 
arising  in  this  case  are  easily  solved.  The 
outstanding  adverse  title  was  acquired  by 
John  Campbell  on  the  4th  of  September 
1833,  and  was  by  him  conveyed  to  Buchanan 
on  the  20th  June  1843.  It  is  not  pretended 
— at  least,  it  is  not  charged — that  the  ap- 
pellees or  their  ancestor,  Wm.  King,  had 
any  notice  of  this  purchase  and  sale  by 
Campbell.  The  deed  to  the  latter  from 
Straw  being  for  a  larger  tract,  of  which 
the  land  in  controversy  is  part,  furnished 
no  such  notice.  And  the  same  may  be  said 
in  respect  to  the  deed  to  Buchanan.  There 
is  not  a  line  or  word  in  it  to  show  that  it 
embraces  the  land  in  dispute.  There  was 
nothing  in  the  character  of  the  transaction 
calculated  to  give  it  notoriety.  Campbell's 
purchase  from  Straw  amounted  to  eighteen 
hundred  acres,  the  consideration  of  which 
was  two  hundred  dollars.  The  land  in  con- 
troversy contains  three  hundred  and 

421  *sixty-three     acres.       The     amount, 
therefore,    of  appellees'   contribution 

to  the  new  purchase  would  have  been  fifteen 
dollars  and  seventy-five  cents. 
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It  is  reasonable  to  suppose  that  a  sum  so 
inconsiderable  scarcely  attracted  the  atten- 
tion of  the  parties.  In  itself  it  affords  a 
strong  presumption  that  neither  King  nor 
his  devisees,  in  failing  to  advance  it,  were 
actuated  bj  any  improper  motives.  Cer- 
tainly it  is  repugnant  to  any  notion  of 
equity,  that  the  non-payment  of  such  a  sum 
shall  be  permitted  to  work  the  forfeiture  of 
an  estate. 

It  is  to  be  observed  also,  that  the  appel- 
lants do  not  raise  this  question  in  any  form 
in  the  court  below.  Thej'  rest  their  defense 
there  on  entirely  different  grounds.  If  the 
point  had  been  suggested  in  the  Circuit 
court,  the  appellees  might  have  accounted 
for  the  delay,  and  thus  removed  a  difficulty 
now  presented  for  the  first  time  in  the  ar- 
gument here. 

It  is,  however,  argued  by  appellant's 
counsel  that  the  taking  of  a  conveyance  to 
himself  by  Campbell,  the  recording  of  that 
conveyance,  and  the  sale  by  Campbell  to 
Richardson,  was  an  actual  ouster  by  the 
former  of  the  heirs  and  devisees  of  King. 
At  all  events  the  acts  of  Campbell  are  such 
acts  as  are  made  by  section  15,  chapter  135, 
Code  of  1860,  equivalent  to  actual  ouster. 
The  cases  cited  in  support  of  thib  proposi- 
tion, do  not  sustain  it.  The  acts  mentioned, 
considered  singly  or  together  indicate  a 
mere  claim  of  title  to  the  whole  estate. 
But  a  claim  of  title  can  never  change  the 
possession  and  without  such  change  there 
can  be  no  disseisin.  In  Peaceable  v.  Read, 
1  East.  R.  568,  a  tenant  in  common  levied 
a  fine  of  the  whole  premises,  and  afterwards 
took  all  the  rents  and  profits  for  nearly  five 
years,  without  account;  but  it  did  not  ap- 
pear he  held  adversary  possession  at  the 
time  of  levying  the  fine.  It  was  decided, 
this  was  not  sufficient  evidence  from  whicii 
the  jury  might  presume  an  ouster.  And 
although  one  tenant  in  common  takes 
422  *the  whole  profits,  yet  this  does  not 
divest  the  possession  of  his  compan- 
ion. There  must  be  an  adversary  posses- 
sion ;  such  acts  as  if  done  by  a  stranger 
would  be  acts  disseisin ;  and  they  must  be 
shown  to  have  been  done  adversely  to  the 
rights  of  the  co-tenant,  and  with  intent  to 
oust  him,  and  to  assert  the  actual  and  ex- 
clusive ownership  of  the  entirety.  1  Green  *  s 
Cruise,  on  real  property,  page  393 ;  Adams 
on  ejectment,  55;  1  I^omax  Digest,  504. 
The  taking  a  conveyance  by  Campbell  and 
its  recordation  did  not,  therefore,  operate  as 
an  ouster  of  the  appellees,  or  those  under 
whom  they  claim;  nor  did  the  deeds  to 
Richardson  and  Buchanan  respectively  have 
any  such  effect. 

It  is  well  settled  that  a  conveyance  by 
metes  and  bounds  of  part  of  an  estate  held 
in  common,  though  valid  against  the 
grantor,  cannot  prejudice  the  rights  of  the 
co-tenant,  unless  followed  by  entry  and  ad- 
versary possession.  The  grantee  becomes 
thereby  merely  a  tenant  m  common  with 
the  co-tenants  of  his  grantor ;  his  possession 
is  in  presumption  of  law,  the  possession  of 
all,  and  is  to  be  deemed  in  support  and  not 
in  derogation  of  the  common   title.     Robi- 


nett  V.  Preston's  heirs,  2  Rob.  R.  273;  Han- 
non  V.  Hannah,  9  Gratt.  146. 

It  is  equally  true  that  if  the  purchaser 
takes  a  conveyance  of  the  whole  estate  from 
one  tenant  in  common,  and  enters  into  ex- 
clusive possession  under  such  conveyance, 
claiming  title  to  the  whole,  this  is  an  ouster 
of  the  other  tenants ;  and  the  grantee  so 
entering  and  claiming  title  may  rely  upon 
his  adversary  possession,  if  continued  a 
sufficient  period,  as  a  bar  to  a  recovery  by 
the  other  tenants.  Town  v.  l&eedham,  3 
Paige's  R.  549;  Clapp  v.  Bromagham,  9 
Cowen.  R.  530.  How  do  these  principles 
affect  the  appellants?  Andrew  F.  Buchanan, 
under  whom  they  claim,  purchased  the  land 
on  the  20th  of  June  1843.  This  suit  was  in- 
stituted in  November  1852 ;  constituting  an 
adversary  possession,  if  it  existed  at  all,  of 
about  nine  years.  But,  in  fact,  there 
423  is  not  the  slightest  ^foundation  for 
supposing  there  was  any  such  posses- 
sion. The  record  contains  no  evidence  bear- 
ing upon  the  point,  except  the  report  of  the 
commissioner,  which  states  that  no  rents 
are  allowed  by  him  from  1843  to  the  year 
1853 ;  for  the  reason  that  the  property  was 
wholly  unimproved  at  that  time,  and  of  no 
rental  value.  This  would  seem  to  exclude 
the  idea  of  any  such  occupation  as  amounts 
to  a  disseisin  of  the  appellees  or  those  under 
whom  they  claim. 

The  provision  in  the  Code  of  1860,  relied 
on  by  counsel,  has  no  such  effect  as  is 
claimed  for  it.  It  has  been  the  established 
doctrine  of  the  courts,  that  a  tenant  in 
common  cannot  maintain  ejectment  against 
his  companion  without  proof  of  an  actual 
ouster.  Difficulties  often  occur  in  deter- 
mining whether  certain  acts  constitute  an 
ouster.  Parties  otherwise  entitled  to  re- 
cover are  defeated  from  an  inability  to 
prove  it.  |It  was,  therefore,  provided  it 
should  be  sufficient  for  the  plaintiff  to 
prove  some  act  amounting  to  a  total  denial 
of  the  plaintiff's  right  as  co-tenant. 

It  was  not  intended  to  alter  well  estab- 
lished principles  of  law  governing  the  re- 
lations of  joint-tenants  or  tenants  in 
common  to  each  other,  but  simply  to  en- 
large existing  remedies.  Doe,  lessee  of 
Taylor,  v.  Hill,  10  I^eigh,  457. 

For  these  reasons,  I  think  the  decree  of 
the  Circuit  court  should  be  affirmed.  But  I 
am  of  opinion  the  appellees  are  not  en- 
titled to  recover  any  rents  or  profits  against 
the  appellants,  upon  the  principles  settled 
by  this  court,  in  Early  v.  Friend,  16  Gratt. 
21. 

Decree  affirmed. 


424  *Hale  v.  Wall   &  al. 

Wall  V.  Slusher. 

June  Term,  1872,  WythevlUe. 

Absent,  Staples,  J.* 

1.  Payment  to  Affent  In  Confederate  Honey.— W  held 
two  bonds  of  S,  fflven  for  tlie  purchase  money  of 

*He  had  been  counsel  in  the  cause. 
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land  in  18G0— one  due  April  1st,  1861,  and  the  other 
April  l8t,  1868— for  which  a  lien  was  retained  in 
the  deed.  In  1860  W  removed  to  the  SUte  of  Mis- 
souri, and  left  the  bonds  with  H  for  collection.  H 
acted  in  the  matter,  as  the  friend  of  W,  without  any 
expectation  of  compensation,  and  without  any 
knowledge  of  the  lien  reserved  in  the  deed.  In  Oc- 
tober 1860,  S,  at  the  request  of IW,  paid  in  advance 
on  the  first  bond  SGOO.  W  allowinflr  him  a  premium 
of  12yi  per  cent  After  the  first  bond  fell  due,  H 
wrote  to  W  askinff  specific  instructions  as  to  the 
mode  of  remittintr  the  money  to  him;  but  re- 
ceived no  reply.  In  February,  or  March,  1862,  S 
paid  to  H  the  balance  of  the  first  bond  in  notes  of 
solvent  banks;  and  H,  having  received  no  instruc- 
tions, he  deposited  the  whole  amount  in  his  own 
name  in  the  Bank  of  the  Valley  at  C,  and  took 
from  the  teller  a  certificate  of  deposit.  When  the 
second  bond  became  due,  S  paid  the  amount  to  H 
in  notes  of  solvent  banks  and  confederate  cur- 
rency; and  on  the  same  day  H  made  a  special  de- 
posit of  the  same  money  he  received  in  the 
branch  of  the  Farmers  Bank  at  B,  and  took  a  cer- 
tificate of  deposit  At  the  times  these  moneys 
were  received  it  was  very  little  depreciated, 
and  was  universally  received  and  paid  out  by 
business  men.  H  never  used  the  money,  nor  does 
it  appear  that  he  mixed  it  with  his  own,  or  had  an 
account  at  the  bank.  Upon  the  failure  of  the 
Confederacy  these  banks  failed,  and  the  money 
was  lost    Held: 

I.  Agent  of  an  Alien  Bnemy.— An  alien  enemy  may 
have  an  agent  in  the  enemy's  country,  to  col- 
lect debts  due  him  and  to  preserve  his  property 
there. 

3.  Same— Authority  Not  Suspended  by  Want  of  Inter- 
course.—The  authority  of  H  to  collect  the  debts 
was  not  suspended  because  it  was  illegal  to  re- 
mit it  to  W;  but  it  was  his  duty  to  receive,  and 

the  duty  of  S  to  pay  them. 

425      *3-  Confederate  Money.— The  receipt  of  the 

payments  in  bank  notes  and  Confederate 

money,  at  the  time  they  were  received,  in  the 

absence  of  instructions  from  W  not  to  receive 

such  money,  was  not  improper. 

4.  Deposits  In  Agent*«  Name.— The  deposit  of  the 
money  in  the  banks,  though  in  his  name,  having 
been  intented  by  H  for  the  benefit  of  W,  was  not 
a  conversion  thereof  to  his  own  use,  so  as  to 
make  him  the  debtor  of  W  for  the  amount;  but 
was  under  the  circumstances  not  improper,  and 
H  is  not  responsible  for  the  loss. 

5.  Valid  Payments.— The  payments  by  S  to  H  were 
valid  payments,  and  he  is  not  responsible  to  W. 

These  were  appeals,  the  first  by  John 
Hale  from  a  decree  of  the  Circuit  court  of 
Montgomery  county,  in  a  suit  in  equity, 
brought  in  February  1866,  by  James  Wall 
against  said  Hale  and  John  B.  Slusher,  by 
which  there  was  a  decree  against  Hale,  and 
the  bill  was  dismissed  as  to  Slusher;  and 
the  second  was  an  appeal  by  Wall  from  the 
same  decree  dismissing  the  bill  as  to 
Slusher.  A  question  was  made  whether 
Wall's  appeal  was  in  time,  but  this  court 
did  not  notice  it.  The  case  is  fully  stated 
in  the  opinion  of  the  court. 

The  case  was  argued  by  Ronald  for  Hale, 
Wade  for  Wall,  and  Taylor  &  Phlegar  for 
Slusher. 


Wade,  for  Wall : 

1.  The  agency,  if  any,  was  constituted 
for  the  purpose  of  transmitting  the  funds; 
and,  under  the  circumstances  in  this  case, 
it  is  insisted  by  the  appellee,  that  all  au- 
thority to  Hale  was  revoked,  or  at  least 
suspended,  during  the  war.  The  Rapid,  8 
Cranch.  R.  155.  See  note  to  Willison  v. 
Patteson,  7  Taunt.  R.  439  (2  Eng.  C.  L.  R. 
167) ;  Billgerry  V.  Branch,  19  Gratt.  393; 
Griswold  v.  Waddington,  16  John.  R.  438, 
483,  485,  486,  487  and  488.  Colyer  on  Part- 
nership,  p.  188,  sec.  195.  Of  this  revocation 
or  suspension  both  Hale  and  Slusher  were 
bound  to  take  notice. 

2.  Hale  had  no  right  to  receive  pay- 

426      ment   in   depreciated  *currency;    and 

Slusher   could    not  thereby  discharge 

his  obligation.     Ward  v.  Smith,  7  Wall.  U. 

S.  R.  4^. 

3.  If  it  had  been  a  good  payment,  Hale's 
subsequent  dealings  with  the  funds  would 
render  him  liable  for  its  loss.  2  Story  E|q. 
Jur.  704,  sec.  1270;  Redfield  on  Wills,  part  2, 
p.  880,  886.  He  deposited  it  in  bank  in  his 
own  name.  Story  on  Agency,  p.  246,  sec. 
208,  and  p.  241,  sec.  202;  McDonnell  v. 
Harding,  7  Simm.  R.  178,  10  Cond.  Kng. 
Ch.  R.  5 ;  Robinson  v.  Ward,  2  Car.  &  Pay. 
R.  59  (12  Eng.  C.  L.  R.  28) ;  Smith's  Mer- 
cantile L/aw,  p.  103 ;  Wren  v.  Kirton,  11  Ves. 
R.  377  and  380;  Hays  v.  Stone,  7  HiU's  R. 
p.  128  and  135;  Johnson  v.  O'Hara,  5  Leigh, 
456;  Pidgeon  v.  Williams,  21  Gratt.  251. 
The  special  deposit  was  in  his  own  name 
and  at  his  risk.  Angell  &  Ames,  p.  255, 
256,  259,  sees.  243  and  246,  260,  {  247 ;  Fos- 
ter V.  Essex  Bank,  17  Mass.  R.  479;  Man- 
hattan Co.  V.  Lydig,  4  John.  R.  377  and 
382.  Although  Hale  neither  contracted  for 
nor  expected  compensation,  still  he  is  liable 
for  the  loss  of  this  fund.  Smith's  L/ead. 
Cas.  p.  286,  289  and  290 ;  and  cases  cited  in 
Bacon's  Abr.  p.  608;  Wilson  v.  Brett,  11 
Mees  &  Welsb.  R.  113 ;  Rutgers  v.  Lrucet,  2 
John.  Cas.  92  and  96;  Elsee  v.  Gatward,  5 
T.  R.  143  and  150;  Thorne  v.  Deas,  4  John. 
R.  84,  also  94,  95,  96,  97  and  98. 

BOULDIN,  J.   delivered    the   opinion    of 
the  court : 

In  the  year  1859,  James  Wall,  then  of 
Montgomery  county,  Va.,  being  about  to 
remove  to  the  State  of  Missouri,  placed  in 
the  hands  of  his  friend  and  neighbor,  John 
Hale,  of  the  same  county,  for  collection 
when  they  should  become  due,  two  bonds  of 
one  John  B.  Slusher,  dated  April  6th,  1859, 
for  $1,302  each;  one  payable  the  10th  of 
April  1861,  and  the  other  the  10th  of  April 
1862.  These  bonds  were  given  by  Slusher 
to  Wall  for  the  purchase  money  in  part,  of 
a  tract  of  land  in  said  county,  sold  by  Wall 
to  Slusher,  and  a  lien  was  retained  on  the 
face  of  the  deed  to  secure  their  pay- 
427  ment.  The  fact,  *however,  of  the 
lien  being  retained,  did  not  appear  on 
the  face  of  the  bonds,  nor  does  it  anywhere 
appear,  that  it  was  ever  communicated  to 
Hale  or  was  known  by  him.  Soon  after  the 
bonds  had  been  placed  in  the  hands  of  Hale, 
Wall  left  the  State  of  Virginia  for  the  State 
of  Missouri,  where  he  has  ever  since  resided. 
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In  October  1860,  at  the  solicitation  of 
Wall,  J.  B.  Sluaher  paid  him  in  advance, 
the  sum  of  $500,  for  which  Wall  agreed  to 
allow  him  a  premium  of  12J^  per  cent. ;  and 
bj  his  instructions  a  credit  oi  $538.58,  pay- 
ment and  premium,  was  endorsed  by  Hale 
on  the  bond  first  falling  due,  as  of  the  10th 
of  April  1861,  being  the  maturity  thereof. 
This  payment  was  made  by  deposit  in  the 
Branch  of  the  Farmers'  Bank  of  Virginia, 
at  Blacksburg'.  No  other  payment  was  made 
until  about  ^the  last  of  February  or  first 
of  March  1862,  when  the  sum  of  $811,  being 
the  balance  then  due  on  the  first  bond,  was 
tendered  and  paid  by  Slusher  to  Hale  in 
notes  of  solvent  banks,  the  most  of  it  in 
Viig-inia  State  bank  notes.  Prior  to  this 
time  Hale  had  written  to  Wall,  asking  for 
definite  instructions  as  to  the  mode  of 
transmitting  his  money,  when  collected, 
but  had  received  no  reply,  nor  did  he  at  any 
time  thereafter,  receive  any  instructions 
from  him.  Wishing  to  place  the  money  in 
some  secure  place  he  deposited  the  entire 
amount  collected,  $811,  to  his  own  credit  in 
the  Bank  of  the  Valley  at  Christiansburg, 
on  the  28th  of  March  1862,  and  took  from 
the  teller  a  certificate  of  the  deposit. 

The  other  bond  fell  due  on  the  10th  of 
April  1862 ;  and  on  the  3d  of  May  thereafter, 
the  full  amount  thereof,  principal  and  in- 
terest, being  the  sum  of  $1,307.24,  was  also 
paid  by  said  Slusher  to  Hale— about  $520  of 
it  in  Confederate  States  treasury  notes,  and 
the  residue  in  the  notes  of  solvent  banks — 
chiefly  notes  of  Virginia  banks.  On  the 
same  day — the  3d  of  May  1862 — Hale  depos- 
ited the  notes  thus  received,  $1,307.24,  on 
special  deposit  in  the  Branch  of  the  Farm- 
ers' Bank  at  Blacksburg,  taking 
428  *from  the  cashier  a  certificate  thereof. 
This  deposit  was  to  be  returned  to 
Hale  or  his  order  on  return  of  the  certificate. 
Both  of  these  certificates  were  carefully 
preserved  by  Hale  for  Wall,  until  the  close 
of  the  war  between  the  United  States  and 
the  Confederate  States  of  America. 

At  the  dates  of  the  collections,  it  is  well 
known  to  us  as  a  matter  of  history,  that 
the  notes  of  the  banks  of  Virginia  and  of 
other  solvent  banks,  and  Confederate  States 
treasury  notes  were  but  little  depreciated, 
not  more  perhaps,  than  the  paper  currency 
of  the  United  States,  if  so  much ;  that  they 
then  constituted  the  only  currency  in  Vir- 
ffiniSL,  and  were  universally  paid  out  and 
received  by  the  banks  of  the  State,  and  by 
prudent  men  of  business,  in  all  their  trans- 
actions. 

Both  of  the  banks  in  which  Wall's  funds 
were  deposited,  seem  to  have  failed,  and 
the  deposits  have  thus  been  lost. 

Hale  is  a  plain  man  of  but  little  culture, 
and,  as  charged  by  Wall  in  his  bill,  of 
weak  and  feeble  intellect ;  and  he  acted  in 
this  matter  wholly  without  compensation, 
merely  to  accommodate  his  friend  and 
neighbor,  Wall.  He  has  not  derived,  and 
never  expected  to  derive,  the  smallest  per- 
sonal advantage  from  the  transactions. 

After  the  close  of  the  war,  to- wit :  in  Oc- 
tober 1865,  Wall   came   to   Virginia   to  look 


after  his  money,  and  Hale  then  tendered 
him  the  two  certificates  which  he  had  taken 
and  preser\'ed  as  aforesaid,  but  Wall  de- 
clined to  receive  them;  and  in  January 
1866,  instituted  his  suit  in  the  Circuit  court 
of  Montgomery  county  on  the  chancery  side 
thereof,  against  Hale  and  Slusher,  seeking 
to  hold  them  responsible  for  the  debt.  The 
bill,  after  alleging  that  the  bonds  had 
merely  been  left  in  the  custody  of  Hale, 
denied  in  the  first  place,  his  authority  to 
collect,  and  Slusher' s  authority  to  pay  the 
money.  It  charged,  in  the  next  place,  that 
if  such  authority  at  any  time  existed,  it 
was  suspended  by  the  war ;  and  if  not 

429  suspended   did  *not    justify   Hale    in 
receiving  in  discharge  of  the  debt,  the 

paper  currency  of  Virginia.  It  alleged 
ignorance  of  what  had  been  done  and  prayed 
a  discovery. 

There  was  an  amended  bill  filed,  which, 
after  repeating  the  allegations  of  the  origi- 
nal bill,  charged  among  other  things,  that 
the  deposits  made  by  Hale  as  aforesaid, 
being  made  in  his  own  name,  amounted  to 
a  conversion  and  appropriation  of  the 
funds  to  his  own  use,  and  that  he  thereby 
became  responsible  for  the  full  amount  de- 
posited, with  interest. 

Hale  and  Slusher  severally  answered  the 
original  and  amended  bills,  setting*  forth  in 
substance  the  facts  above  detailed;  and 
both  affirming  directly  and  unequivocally, 
that  full  authority  was  given  to  Hale  by 
Wall  to  make  the  collections.  This  author- 
ity was,  in  addition  to  the  sworn  statements 
of  the  answers,  abundantly  proved  by  the 
testimony  in  the  cause,  and  has  been  con- 
ceded at  the  bar. 

Upon  the  hearing  of  the  cause,  the  Cir- 
cuit court  dismissed  the  bill  as  to  Slusher, 
but  held  Hale  responsible  for  the  several 
amounts  deposited  by  him  as  aforesaid, 
with  interest  from  the  dates  of  the  deposits, 
and  decreed  accordingly. 

From  this  decree  both  Hale  and  Wall  have 
appealed  to  this  court.  Hale  because  he 
was  held  responsible  for  the  deposits ;  Wall 
because  the  bill  was  dismissed  as  to  Slusher. 

We  will  consider  first  the  decree  against 
Hale.  Was  it  proper  to  hold  him  responsible 
for  the  sums  of  money  deposited  in  the 
banks  at  Christiansburg  and  Blacksburg? 
It  has  not  been  contended  before  this  court, 
and  could  not  be  successfully  contended, 
that  Hale  was  not  the  agent  of  Wall,  duly 
authorized  by  him  to  collect  the  funds  in 
question.     That  is  conceded. 

But  it  is  insisted  in  support  of  the  decree : 

1.  That  the  agency  of  Hale  was  not  con- 
fined to  the  collection  and  preservation 

430  of  the  fund,  but  that  it  extended  *also 
to  its  transmission  to  Wall  in  Missouri ; 

and  as  the  war  between  the  United  and 
Confederate  States  put  a  stop  to  all  com- 
munication between  the  citizens  of  the 
States  of  Virginia  and  Missouri,  and  ren- 
dered it  unlawful,  the  right  to  transmit  the 
funds  became  unlawful,  and  was  suspended, 
and  with  it  the  right  to  collect  was  also 
suspended. 

2.  Conceding  his  authority  to  collect.  Hale 
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had  no  authority  to  receive  in  discharge  of 
the  debt  the  depreciated  paper  currency  of 
Virginia. 

3.  By  depositing  the  funds  in  bank  m  his 
own  name,  and  leaving  them  there  without 
further  attention,  Hale  had  converted  and 
appropriated  them  to  his  own  use,  and 
thereby  became  debtor  to  Wall  for  the  entire 

amount. 
We  will   consider   these    propositions    in 

their  order. 

1.  Was  the  agency  to  collect  the  fund  sus- 
pended by  the  war? 

That  an  alien  enemy  may  keep  an  agent 
in  the  enemy's  country  during  the  existence 
of  war,  with  full  power  to  collect  money 
and  preserve  property,  is  a  proposition  too 
well  established  to  require  citation  of  au- 
thority. The  question  has  very  recently 
undergone  a  careful  examination  by  this 
court,  and  the  proposition  was  affirmed  by 
all  the  judges,  that  whilst  the  authority  of 
an  agent  to  transmit  money  to  his  principal 
would  be  suspended  by  war,  because  such 
transmission  would  involve  direct  inter- 
course with  the  enemy,  which  is  unlawful ; 
the  authority  to  collect  and  preserve  remains 
unimpaired ;  and  the  debtor  cannot,  in  such 
case,  lawfully  refuse  to  pay  to  the  agent, 
nor  the  agent  refuse  to  receive  payment. 
Manhattan  Life  Insurance  Company  v. 
Warwick,  20  Gratt.  614,  p.  635  to  638,  and 
cases  there  cited  by  Judge  Anderson,  deliv- 
ering the  opinion  of  the  court.  Two  of  the 
judges,  it  is  true,  dissented  on  the  merits- 
Judges  Christian  and  Moncure— but  both  of 
them  concurred  with  the  majority,  in 
affirming  the  principle  above  stated.  Judge 
Christian,  with  whom  Judge  Moncure 
431  concurred,  speaking  *at  page  653  of 
the  cases  on  this  subject,  says :  *  *  These 
cases  decide  that  it  is  lawful  for  an  alien 
enemy  to  keep  an  agent  in  the  enemy's 
country  to  receive  money  or  to  take  care  of 
his  property  during  war." 

The  case  furnishes  a  complete  answer  to 
the  argument  of  the  learned  counsel  for  the 
appellee  on  this  question.  That  argument 
was,  that  it  was  the  duty  of  Hale  in  this 
case  not  merely  to  collect  the  fund,  but  also 
to  transmit  it  to  Wall  in  Missouri ;  that  the 
right  to  transmit  was  clearly  suspended  by 
the  war ;  and  as  the  authority  to  collect  was 
conferred  for  the  purpose — and  only  for  the 
purpose— of  transmitting  the  fund,  when 
the  latter  right  fell  the  former  necessarily 
fell  with  it.  The  view  is  plausible,  but  is 
completely  answered  by  the  case  of  the 
Manhattan  Life  Insurance  Company  v. 
Warwick.  In  that  case  it  was  the  duty  of 
the  Virginia  agent  of  the  New  York  com- 
pany to  collect  the  premiums  due  the  com- 
pany in  Virginia;  but  it  was  essentially 
his  duty  also  to  transmit  those  premiums 
to  his  principal  in  New  York.  This  court 
held,  that  whilst  the  war  necessarily  sus- 
pended the  right  to  transmit  the  premiums 
to  New  York,  the  right  of  the  agent  to  col- 
lect them  was  not  only  not  suspended,  but 
that  it  was  his  imperative  duty  to  receive 
those  premiums  if  tendered  at  the  proper 
time. 


The  Supreme  court  of  the  United  States 
in  the  case  of  Ward  v.  Smith,  7  Wall.  U.  S. 
R.  447  (cited  by  appellee's  counsel  for  an- 
other purpose),  affinn  the  same  principle. 
Speaking  of  a  like  case,  they  say,  p.  452: 
*  *  When  an  agent  appointed  to  receive  money 
resides  in  the  same  jurisdiction  with  the 
debtor,  the  latter  cannot  justify  his  refusal 
to  pay  the  demand,  and  of  course  the  in- 
terest which  it  bears.  It  does  not  follow 
that  the  agent,  if  he  receive  the  money, 
will  violate  the  law  by  remitting  it  to  his 
alien  principal." 

But  it  is  wholly  unnecessary  to   multiply 

authorities   on    the   question.      We   are   of 

opinion  that  the  right  and  duty  of  Hale  to 

collect  of  Slusher  the  debt  in  question, 

432  *and  the  right  and  duty  of  Slusher  to 
pay,  were  not  impaired  by  the  war. 

2.  Had  Hale,  as  agent,  the  right  to  receive 
the  paper  currency  of  Virginia  in  discharge 
of  the  debt? 

It  will  be  remembered  that  when  the  debt 
was   contracted,    both   debtor   and  creditor 
were  citizens  and    residents   of   Virginia; 
that  the  contract  was  made    in    Virginia ; 
that  when  the  creditor  left  the  State  he  ap- 
pointed, as  his  agent  to  collect   the  debt,  a 
citizen  and  resident  of  Virginia,  with  whom 
he  left  the  bonds,  and  that  both  sigent  and 
debtor  continued  to  reside  in  Virginia.     As 
a  matter  of  course,  all  parties  expected  the 
debt  to  be  paid  in  Virginia  currency,  unless 
that  currency  should  become  so  depreciated 
as  to  render  its  reception  an  act   of  obvious 
impropriety.     Such    certainly  was    not  the 
case  when   the    payments  in  question  were 
made.    The  currency  received  by  Hale  was 
the  very  same  which  we  know,  as  matter  of 
history,  was  everywhere  received  and  paid 
out  at  that   time   by   business   men   of  the 
State,  and   which   they   were    always   glad 
to  receive.     It  was,    in   fact,    but  little  de- 
preciated  at   that   time — not  more  than  the 
paper  currency  of  the  United  States,  if  so 
much.     It  was,    in   fact,    substantially   the 
same  kind  of   money   which   Wall   himaelf 
had  been  glad  to  receive  of   Slusher  in  Oc- 
tober 1860.     Slusher' s   payment  was  made 
by  a  deposit  in  the  branch   bank  at  Blacks- 
burg,  and  was,  therefore,   in  effect,    a  pay- 
ment in  bank   paper,   and  in  paper  of  the 
same  bank  in  which   Hale  made  his  special 
deposit    of  $1,307.24.      Collecting    them    as 
Hale  did — a  Virginia  debt   from  a  Virginia 
debtor — in  funds  everywhere  in   the  State 
received  and  paid  out   as   money ;  charging 
not  even  the   smallest    commission    for  his 
services  and  his  risk ;  making  no  use  what- 
ever of  the  fund,  but  depositing  it  at  once  in 
bank,  to  remain,  as  he  supposed,  secure  and 
intact  for  his  friend, and  utterly  ignorant,  as 
he  appears  to  have  been,  that  there  was  other 
security  for  the  debt  than   the  sing-le 

433  obligation    of  *the   debtor;   it    would 
be  unkind  and   unreasonable,    to  the 

last  degree,  to  impute  bad  faith  or  breach 
of  trust  to  this  illiterate  and  feeble-minded 
old  man:  and  without  such  imputation, 
having  full  power  to  collect  as  he  did,  his 
act  cannot  be   impeached.     Myers,  &c.,  v. 
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Zetelle,  21   Gratt.    733,  and   cases   cited  by 
Judge  Christian. 

But  this  court   has  recently   decided   the 
precise  question  in  the   case  of  Pidgeon  v. 
Williams,  21  Gratt.  251.     That  was   a  case 
in  which  the  professional   firm  of  Barton  Sl 
Williams,  lawyers,  of  Winchester,  Virginia, 
had  been  employed  in  1860,  or  early  in  1861, 
to  collect   an  old  debt   for  a  client  who  was 
sometimes    in   Virginia   and   sometimes  in 
Maryland.     On  the  21st   of  February  1862, 
just  about  the  date  of  Hale's  first  collection, 
they  collected  for  their  client,  in  Confederate 
States  treasury  notes,  $1,028.50;  and  on  the 
same  day  they   deposited   in   bank   to  the 
credit  of   their   own    ^'collection  account," 
not  the  full  amount  collected,  as   Hale  did, 
but  the  sum  of  $932.95,    being   net  amount 
after  deducting  fee  and  commissions.     They 
had   not    seen   their  client  for  a  long  time, 
did  not  write  to  him,  and  the  sum  remained 
in  bank  uncalled   for  until  the  close  of  the 
war,  and  was  lost  like   that  in  controversy 
in  this  case — not  by  the  negligence  or  mis- 
conduct of  the  agents,  but  by  the  disastrous 
results  of  the  war.     Williams,  the  surviving 
partner,  was  sued   for  the    amount   of   the 
deposit  in  January  1866,    as   Hale  was,  and 
a  verdict  and   judgment    was   rendered  for 
the  defendant.      This   judgment    was   ap- 
proved and  affirmed  on  appeal  to  this  court. 
The  court  say,    p.    254 :  * '  And  first  as  to  re- 
ceiving Confederate  money.     The  proof  is, 
that  at  the  time  the   money    was   received. 
Confederate  treasury  notes  were  worth  only 
ten  per  cent,  less  than   gold,    including  ex- 
change ;  that  it   was   almost   the   only  cur- 
rency of  the  country,    as   good  as  any,  and 
better   than    greenbacks,    and   that  it  was 
received  and  paid  out   by   the  banks, 
434     and  *was   the   currency   generally,  if 
not  universally,  used  in  all  the  trans- 
actions of  life ;  that  gold  had  ceased  to  be 
a  currency,  and  was  sold   as  a  commodity, 
and  that  the  attorneys  could   not  have  col- 
lected the  debt  at  all,    if   they   had  refused 
to  receive  Confederate  currency.     The  claim 
had  been  placed  in  their  hands  for  collection, 
and   it  was  their  duty  to  collect  it.     They 
had  not  been  instructed  by   their  client  not 
to  receive  payment  in  Confederate  currency ; 
and  we  are  of  opinion  that  it   would  be  un- 
reasonable to  hold  them   responsible,  under 
the  circumstances,    for    having  done  so." 
Every  word  in  this  extract  applies  **a  for- 
tiori** to  the  case  before  us.     If  it  would  be 
unreasonable   to   fasten   a  loss,  under  such 
circumstances,     upon     learned    counsel    of 
lar^  experience   and  much  ability,  render- 
ing a  service  for  compensation,  much  more 
unreasonable  would  it   be   to   fasten  a  loss, 
under  precisely  the  same  circumstances,  on 
an  illiterate    and    feeble-minded   old  man, 
vho  supposed  he  was  doing  an  act  of  kind- 
ness to  a  neighbor,    and   acted   without  ex- 
pectation or   desire  of  reward.     We  are  of 
opinion  that   Hale   should   not   be   held  re- 
sponsible  for    receiving   bank    notes    and 
Confederate   States   treasury  notes   in  dis- 
charge of  the  debt. 

3.  Nor  do  we   think   that   the  deposit   in 
bank  in  his  own   name    should  render  him 


responsible.  Banks  have  always  been  re- 
gained by  the  courts  in  Virginia  as  the 
safest  places  of  deposit  for  money.  The 
funds  of  married  women,  infants,  lunatics 
and  suitors  of  every  character,  are  there 
deposited  under  orders  of  court ;  and  in  the 
case  just  cited  of  Pidgeon  v.  Williams,  the 
court  held  that  it  was  a  proper  and  the  best 
place,  even  during  the  war  and  on  the  bor- 
der; and  that  the  deposit  was  good,  al- 
though not  in  the  name  of  the  client.  Had 
the  deposits  been  made  in  the  name  of  Wall, 
or  in  the  name  of  Hale  for  Wall,  there  could 
not  be  a  question  about  them.  But  it  is 
said,  and  truly   said,    that   they  were 

435  not  so  *made,  but  in  the  name  of  Hale. 
They  do  not  appear,  however,  to  have 

been  mixed  with  any  money  of  his  own ; 
nor  does  it  appear  that  he  kept  a  bank  ac- 
count at  all.  But  it  does  appear  that  he  did 
what  is  rarely  done,  except  when  a  person 
is  depositing  money  for  another — he  took 
formal  certificates  for  both  deposits,  and 
kept  them  until  the  war  was  over,  and  then 
tendered  them  to  Wall.  The  court  is  well 
satisfied  that  he  did  not  use  the  money  in 
any  manner  or  for  any  purpose,  and  it  was 
not  lost  by  reason  of  being  deposited  in 
bank  in  his  own  name.  Precisely  the  same 
result  would  have  followed  had  the  deposit 
been  made  in  the  name  of  Wall  himself.  It 
was  the  result  of  an  overwhelming  disaster, 
which  involved  not  only  individuals,  but 
communities  and  States,  in  a  common  ruin. 
In  the  expressive  language  of  Judge  Chris- 
tian, in  Davis*  commissioner  v.  Harman, 
Ac,  21  Gratt.,  194,  p.  203:  '-It  was  not  the 
failing  of  a  bank,  or  the  insolvency  of  a 
banker,  but  it  was  the  sudden  and  irretriev- 
able destruction  of  the  whole  currency  of  a 
country  by  the  termination  of  a  civil  war, 
which  had  destroyed  the  very  power  that 
created  it.  * '  And  we  approve  and  adopt  the 
concluding  paragraph  of  the  opinion  in  that 
case  as  strikingly  apposite  to  the  case  be- 
fore us: 

^*It  would  be  too  rigorous  and  unjust;  it 
would  be  in  violation  of  those  well  settled 
principles,  founded  in  reason  and  con- 
science, which  control  the  action  of  courts 
of  equity,  to  hold  that  though  the  appellant 
has  been  guilty  of  no  mala  fides,  no  mis- 
conduct, no  negligence,  yet  he  is  to  be  held 
responsible  for  a  loss  which  he  had  no  part 
in  creating  and  no  power  to  prevent.  But 
that  loss,  we  think,  ought  to  fall  upon  those 
who  were  entitled  to  the  fund  that  has  per- 
ished.** 

The  court  is  of  opinion   that    so   much  of 
the  decree  of  the  Circuit  court  as  holds  Hale 
responsible  for   the   loss   is  erroneous,   and 
should    be     reversed,     and     the     bill    dis- 
missed. 

436  *On  the   cross-appeal,    the  court  is 
of  opinion,  for  the  same  reasons,  that 

there  is  no  error  in  so  much  of  the  decree 
of  the  Circuit  court  as  dismissed  the  bill  as 
to  Slusher,  and  that  the  same  be  affirmed, 
with  costs,  &c.,  to  the  appellee. 

The   decree    as   to   Hale,    reversed;  as  to 
Slusher,  affirmed. 
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437  ^Va.  &  Ten.  R.  R.  Co.  v.  Campbell's 

Ex'or. 

June  Term,  1872,  WytheTllle. 

I.  CompeiiA«tlon  f or  Land— Removal  to  Circuit  Court— 

Under  the  act,  ch.  174,  S  1,  Code  of  1800,  the  case  of 
a  railroad  company  asking  the  County  court  to 
ascertain  the  compensation  to  a  land  owner  for 
the  land  proposed  to  he  taken  for  its  purposes, 
which  has  remained  in  the  court  for  more  than  one 
year  without  beinff  determined,  may  be  removed 
to  the  Circuit  court. 

a.  Same— 5€UBe— JurlsdIctloD.— In  such  a  case,  if  the 
Circuit  court  sets  aside  the  report  of  the  commis- 
sioners, that  court  should  not  send  the  case  back 
to  the  County  court,  but  should  take  Jurisdiction 
of  the  case,  and  proceed  in  it  with  the  same  pow- 
ers that  are  vested  in  the  County  court  by  the 
statute. 

a.  Same— Same— Land  Owner  Cannot  Apply  to  Coanty 

Court.— A  land  owner,  or  his  executor,  whose  land 
has  been  taken  by  a  railroad  company  for  its 
purposes,  cannot  apply  to  the  County  court  for  the 
appointment  of  commissioners  to  ascertain  the 
compensation  of  the  land  owner  for  the  land  so 
taken. 

4.  Same.— After  the  company  has  made  a  motion 
for  commissioners  to  ascertain  the  compensation 
due  to  a  land  owner,  and  the  commissioners  have 
reported,  and  the  court  has  allowed  the  money  to 
be  received  by  the  clerk,  and  directed  him  to  pay 
it  to  the  land  owner,  or  hold  it  until  the  further 
order  of  the  court,  the  executor  of  the  land  owner 
applies  to  the  same  court  for  commissioners  to 
ascertain  such  compensation,  and  this  case  is  re- 
moved to  the  Circuit  court  The  removal  of  this 
case  does  not  brinff  up  the  first,  and  neither  the 
Circuit  court,  nor  this  court,  can  enquire  whether 
there  is  error  in  the  action  of  the  court  in  the  first 
case. 

5.  Evidence— Record.— The  record  in  the  first  case 
may  be  used  by  the  company  in  their  defence 
upon  the  second  motion. 

On  the  24th  of  November  1851,  on  the 
motion  of  The  Virginia  &  Tennessee  Rail- 
road Company,  James  Edmondson  and  four 
others  vrere  appointed  by  the  County  court 
of  Washington  county,  commissioners  to 
ascertain  a  just  compensation  to  the  owners 
of  land  upon  the  line  of  their  improvement 
within    the    said     county,    for    such 

438  *lands  as  are  proposed  to  be  taken  by 
the  company  for  its  purposes. 

The  commissioners  returned  a  report, 
which  bears  date  the  11th  of  December  1851, 
in  relation  to  the  land  of  David  Campbell, 
amounting  to  three  acres,  three  roods  and 
eighteen  poles,  and  they  fixed  his  compen- 
sation at  one  hundred  and  forty- four  dol- 
lars and  fifty  cents.  And  at  the  March 
Term  1854,  the  court  made  an  order  reciting 
the  report,  and  that  the  attorney  for  the 
company  had  that  day  paid  the  money  into 
court,  and  directing  the  clerk  of  the  court 
to  receive  the  money  and  hold  the  same 
until  applied  for  and  received  by  Campbell, 
or  until  the  further  order  of  the  court. 

In  December  1857,  upon  the  motion  of 
David  Campbell,  live  commissioners  were 
appointed  to  ascertain  a  just   compensation 


to  him  for  his  lands  through  which  the  line 
of  the  railroad  passes,  and  which  had  been 
taken  by  the  said  railroad  company  for  its 
purposes. 

Nothing  appears  to  have  been  done  under 
this  order:  and  in  March  1861,  David 
Campbell  being  dead,  upon  the  motion  of 
his  executor,  commissioners  were  again 
appointed  to  ascertain  what  will  be  a  just 
compensation  for  the  lands  of  which  David 
Campbell  died  seized,  and  is  proposed  to 
be  taken,  or  is  taken,  by  the  railroad  com- 
pany. 

These  last  commissioners  acted  on  the 
13th  of  April  1861,  and  fixed  the  compensa- 
tion for  the  land  taken  at  $1,200.  Nothing 
seems  to  have  been  done  further  in  the  case 
until  December  1866,  when  the  railroad 
company  offered  a  special  plea  of  the  stat- 
ute of  limitations,  which  was  objected  to 
by  the  plaintiff;  and  thereupon,  on  the  mo- 
tion of  the  company,  and  with  the  consent 
of  the  plaintiff,  the  cause  was  removed  to 
the  Circuit  court  of  Washington  county. 

The  record  does  not  show  when  the  cause 
came  on  to  be  heard  in  the  Circuit  court, 
though  the  petition  states  that  it  was  at  a 
special  term  of  the  court  in  July  1870, 
439  *when  the  court  set  aside  the  report 
made  under  the  order  of  the  24th  of 
July  1851,  and  also  the  report  made  in  pur- 
suance of  the  order  of  March  1861,  because 
the  record  does  not  show  that  they  were  re- 
turned in  the  proper  time,  and  that  it  is 
not  shown  that  notice  was  given  to  the 
owner  of  the  land;  and  for  the  further  rea- 
son that  the  record  does  not  sufficiently 
connect  the  proceedings  on  the  motion  of 
the  defendants  with  those  on  the  part  of 
the  plaintiff.  And  the  court  being  of  opin- 
ion that  other  commissioners  should  be  ap- 
pointed to  ascertain  a  just  compensation 
for  the  lands  of  said  David  Campbell,  de- 
ceased, &c.,  and  that  the  Circuit  court  had 
no  jurisdiction  to  make  the  appointment,  it 
was  ordered  that  the  cause  be  remanded  to 
the  County  court  to  be  further  proceeded 
with.  To  this  order  the  railroad  company 
obtained  a  supersedeas  from  this  court. 

J.  W.  Johnston,  J.  W.  &  J.  P.  Sheffey, 
for  the  appellants. 

J.  A.  Campbell,  for  the  appellee. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

This  case  is  rather  anomalous.  It  is  a 
motion  in  a  County  court  by  the  owner  of 
land  against  a  railroad  company,  to  appoint 
commissioners  to  ascertain  his  just  compen- 
sation for  the  lands  through  which  the  rail- 
road passes,  and  which  have  been  taken  by 
the  said  railroad  company  for  its  purposes, 
and  for  damages,  &c.  The  commissioners 
were  appointed  and  reported,  and  on  motion 
of  the  defendant,  with  consent  of  the  plain- 
tiff, the  cause  was  removed  to  the  Circuit 
court  of  the  county  in  which  it  was  depend- 
ing. 

The  first  question  we  will  consider  is  as 
to   the   jurisdiction    of    the    Circuit    court. 
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This  case  had  been  depending  and  undeter- 
mined in  the  County  court  for  several  years. 
The  first  section  of  chapter  174  (Code  of 
1860)  provides  that  where  any  suit,  motion, 
or  other  proceeding-,  has  been  depending 

440  in    the   County   or   Corporation  *court 
more  than  a  year,   on   motion   of  any 

party  it  shall,  without  notice,  be  removed 
to  the  Circuit  court  having  jurisdiction  over 
such  county  or  corporation.  The  language 
is  certainly  broad  enough  to  embrace  this 
case. 

But  it  is  argued  that  the  statute  gives  the 
County  courts  exclusive  jurisdiction  to  a^ 
point  the  commissioners,  and  requires  their 
report  to  be  returned  to  that  court.  And 
that  if  good  cause  be  shown  against  the 
report,  or  if  the  commissioners  report  their 
disagreement,  or  if  they  fail  to  report  in  a 
reasonable  time,  the  court  (the  County  court) 
may,  without  further  notice,  as  often  as 
seems  to  it  proper,  appoint  other  commis- 
sioners, and  the  matter  may  t>e  proceeded 
in  as  befoi^  prescribed.  All  these  provi- 
sions, they  say,  are  made  with  reference  to 
the  County  court,  and  cannot  originate  in 
the  Circuit  court.  It  is  true  they  cannot 
originate  in  the  Circuit  court.  But  if  the 
legislature  thought  proper  to  pass  another 
act  authorizing,  in  express  terms,  the  re- 
moval of  such  motion  and  proceeding  from 
the  County  to  the  Circuit  court  for  specified 
causes,  surely  such  act  could  not  be  regarded 
as  repugnant  to  the  former.  But  such  an 
act  could  not  more  clearly  embrace  this  case 
than  the  language  which  is  used,  to  wit : 
''any  suit,  motion,  or  other  proceeding, 
pending  in  a  County  or  Corporation  court.*' 
Any  motion,  or  other  proceeding,  depend- 
ing in  the  County  court,  in  the  case  stated, 
shall  b*  removed  to  the  Circuit  court ;  and 
when  removed,  the  fourth  section  provides, 
'* shall  t>e  proceeded  in,  heard  and  determined 
by  the  court  to  which  it  is  removed,  as  if 
it  had  t>een  brought  and  the  previous  pro- 
ceedings had  in  said  court."  The  Circuit 
court  is  clothed  with  all  the  powers  as  to 
the  case  removed,  which  the  statute  vests 
in  the  County  court,  to  enable  it  rightly  to 
decide  the  case.  Consequently,  when  the 
motion  is  removed  to  the  Circuit  court,  it 
has  full  jurisdiction  of  the  subject,  and  may 
hear  and  determine  objections  to  the  re- 
port of  the   commissioners,    and    for 

441  ^good  cause  shown,    may  set  it  aside 
and  appoint  other  commissioners ;  just 

as  the  County  court  could  do.  The  juris- 
diction of  the  County  court  is  transferred 
to  the  Circuit  court  over  the  cause  removed, 
and  with  it  all  incidental  powers  necessary 
and  proper  to  the  complete  and  full  exercise 
of  jurisdiction.  And  the  statute  makes  it 
imperative  upon  the  County  court  to  remove 
the  cause,  in  the  case  stated,  on  the  motion 
of  any  party  to  the  proceeding;  conse- 
quently, it  is  equally  obligatory  on  the  Cir- 
cuit court  to  take  jurisdiction,  to  proceed 
in,  hear  and  determine  it,  as  if  it  had  been 
t>rottght  and  the  previous  proceedings  had 
in  snd  court. 

We  are    of  opinion,    therefore,    that    the 
Circuit  court  of  Washington,  the  cause  hav- 


ing t>een  removed  to  it  from  the  County 
court,  had  jurisdiction  of  it,  and  was  re- 
quired by  the  statute  to  proceed  in,  hear 
and  determine  it,  just  as  the  County  court 
should  if  the  cause  had  not  been  removed. 
Consequently,  the  judgment  of  the  Cir- 
cuit court,  that  it  had  no  jurisdiction  of 
the  cause,  and  remanding  it  to  the  County 
court,  was  erroneous. 

We  are  also  of  opinion  that  it  was  compe- 
tent for  the  defendant  to  rely  upon  the  re- 
cord of  the  proceedings  of  the  County  court, 
had  upon  its  motion  to  ascertain  the  com- 
pensation to  which  David  Campbell  was 
entitled,  &c.,  in  its  defence  to  the  motion 
of  said  Campt>ell's  executor.  But  without 
deciding  (which  we  are  not  authorised  to 
do,  as  the  cause  is  not  before  us,)  whether 
that  proceeding  in  the  County  court  was 
final,  or  was  still  depending,  and  could  be 
removed  to  the  Circuit  court  by  motion,  we 
are  of  opinion  that  it  was  not  competent 
for  the  Circuit  court  to  decide  any  questions 
involved  in  that  proceeding,  {is  it  was  not 
t>efore  it  by  way  of  appeal  or  removal,  and 
not  then  subject  to  its  jurisdiction;  and 
that,  consequently,  the  judgment  of  said 
Circuit  court  is  erroneous,  so  far  as  it  sets 
aside  the  report  of  the  commissioners  in 
that  proceeding,  and  directs  other  commis- 
sioners to  be  appointed. 
442  *The  court  is  further  of  opinion  that 
the  motion  of  the  executor  of  David 
Campbell,  in  the  County  court,  to  have 
commissioners  appointed,  was  unwarranted 
by  law.  If  it  could  be  regarded  as  a  motion 
made  in  the  proceeding  instituted  in  that 
court,  for  the  same  purpose,  hy  the  railroad 
company  (and  we  think  it  cannot  be  so  re- 
garded), it  ought  not  to  have  been  enter- 
tained until  the  report  of  the  former 
commissioners  had  been  set  aside  for  good 
cause  shown.  We  do  not  mean  to  intimate 
an  opinion  that  that  could  have  been  done, 
or  that  it  could  not  have  been  done,  for  the 
reason  before  assigned.  But  we  are  of 
opinion  that  the  motion  of  Campbell's  ex- 
ecutor is  an  independent  motion,  not  con- 
nected with  the  proceeding  instituted  by 
the  railroad  company ;  and  that  the  statute 
does  not  give  to  the  land  owner  the  right, 
by  motion,  to  ascertain  his  compensation 
for  his  lands  through  which  the  railroad 
passes,  and  have  been  taken  by  the  railroad 
company,  or  to  recover  damages  from  the 
said  company. 

The  court  is,  therefore,  of  opinion,  for 
the  foregoing  reasons,  that  the  judgment 
of  the  Circuit  court  be  reversed. 

It  is,  therefore,  considered  by  the  court 
that  the  said  judgment  of  the  said  Circuit 
court  be  reversed  and  annulled ;  and  that 
the  plaintiffs  in  error  recover  against  the 
defendant  in  error  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  writ  of 
supersedeas  here :  and  this  court  proceeding 
to  render  such  judgment  as  the  said  Circuit 
court  ought  to  have  rendered,  it  is  consid- 
ered that  the  motion  of  David  Campbell's 
executor  be  dismissed  with  costs. 

Judgment  reversed. 
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♦Patton  V.  Hogo. 


June  Term.  1872,  WyUieviUe. 


I.  Special  Term  of  Court— What  Suits   Heard.— In  a 

suit  in  equity,  brought  in  February  1800,  against 
an  absent  and  ^ome  defendant,  the  bill  is  taken 
for  confessed  at  the  May  rules,  and  at  the  July 
term  of  the  court  the  home  defendant  answers. 
At  a  special  term  of  the  court,  held  in  December 
I860,  a  decree  Is  made  in  the  cause,  the  decree 
recitiuff  that  publication  had  been  made  as  to  the 
absent  defendant  As  the  regular  term  of  the 
court  was  on  the  Wednesday  after  the  third 
Monday  in  October,  the  cause  might  have  been 
heard  then,  and  therefore  might  be  heard  at  the 
special  term.  Code,  ch.  158,  S  83. 
a.  Sale  of  Real  Estate  by  Joint  Tenants  to  Co-Tenant— 
Lien  Reserved— Interpretation.*— W,  Z  and  Y  are 
partners  and  joint  tenants  of  real  estate.  W  and 
Z  sell  their  two-thirds  Interest  in  the  real  estate 
to  Y,'  W  receiving  1400  in  cash  for  his  interest,  and 
Y  executing  to  Z  three  notes,  payable  at  different 
dates,  amounting  to  8700,  for  his  interest  The 
deed  from  W  and  Z  to  Y,  which  conveys  the  two 
undivided  thirds  of  the  property,  reserves  a  lien 
as  follows:  "And  the  said  Z  hereby  retains  a  lien 
on  the  property  hereby  conveyed  as  security  for 
the  payment  of  the  above  recited  notes  received 
in  payment  of  his  interest:  the  said  W  has  been 
paid  up  in  full  for  his  interest"  The  lien  is  re- 
served on  the  two- thirds  of  the  real  estate  conveyed 
in  the  deed. 

On  the  16th  of  February  1869,  John  H. 
Hoge  sued  out  of  the  office  of  the  clerk  of 
the  Circuit  court  of  Bland  countj  a  subpoena 
in  chancery  against  James  K.  Young  and 
Russell  Patton,  returnable  to  the  first  Mon- 
day of  the  next  March,  and  on  the  5th  day 
of  April  he  filed  his  bill  in  the  cause. 

The  bill  charges  that  on  the  9th  of  Octo- 
ber 1865,  George  H.  Williams  and  wife  and 
Wm.  Zimmerman  and  wife  conveyed  to 
James  E<  Young  their  interest,  being  two- 
thirds,  in  a  certain  tan-yard  property,  which 

had  been  purchased  by  Williams, 
444      Zimmerman  and  *  Young  from  James 

Boyd,  for  the  sum  of  $450  cash  paid 
by  Young,  and  the  further  sums  of  $100 
payable  on  the  1st  of  January  1866,  with 
interest,  of  $200  payable  on  the  1st  of  Janu- 
ary 1867,  with  interest,  and  $400  payable 
the  1st  of  January  1868,  for  which  different 
payments  Young  executed  his  three  several 
bonds  to  Wm.  Zimmerman,  according  to  an 
obligation  between  the  said  Williams  and 
Zimmerman,  the  whole  price  for  the  two- 
thirds  of  the  property  being  $1,150,  all  which 
would  more  fully  appear  by  a  deed  which 
he  exhibits.  That  Zimmerman  assigned 
the  two  last  bonds,  the  one  for  $400  to  the 
plaintiff,  and  the   one    for   $200    to   G.    A. 


The  principal  case  is  cited  in  Ck)les  v.  Withers,  88 
Gratt  195  (and  191)  as  authority  for  the  proposition 
that  reservation  of  a  lien  in  the  deed  to  the  vendee 
is  as  much  notice  to  purchasers  from  him  as  if  the 
lien  were  by  deed  of  trust  or  mortgage. 

interpretation.— In  Patterson  v.  Grottoes  Ck>.,  93 
Va.  662  ei  s€Q.,  25  S.  E.  Rep.  002.  the  court  quotes  at 
length  from  the  principal  case  and  applies  the 
principles  therein  stated  to  the  case  at  bar. 


Catron,  who  assigned  it  to  the  plaintiff  for 
value.  That  Young  is  a  non-resident  of  the 
State,  and  has  no  other  property  here  out 
of  which  these  bonds  can  be  satisfied,  except 
from  the  proprety  conveyed  as  aforesaid,  on 
which  the  vendor's  lien  was  retained  for 
the  payment  of  the  purchase  mone3'. 

The  bill  further  states  that  Russell  Patton 
is  in  possession  of  the  property,  and  claims 
title  to  it.  And  making  Young  and  Patton 
parties  defendants,  he  prays  that  the  prop- 
erty, or  two-thirds  of  it,  may  be  sold  to 
satisfy  his  debt,  and  for  general  relief. 

The  printed  record  does  not  contain  any 
process,  except  the  subpoena,  and  the  return 
upon  that  is  not  given;  nor  is  there  any 
proof  of  publication  as  to  Young,  the  absent 
defendant;  but  at  the  May  rules  the  bill 
was  taken  for  confessed. 

At  a  special  term  of  the  court,  held  on  the 
26th  of  July  1869,  Patton  appeared  and  filed 
his  demurrer  and  answer  to  the  bill.  The 
demurrer  is  for  want  of  equity;  and  the 
answer  uisists  that  if  the  plaintiff  is  entitled 
to  SLny  lien  on  the  property,  the  lien  only 
extends  to  one-third  of  it,  because  Zimmer- 
man alone  retained  a  lien,  and  only  retained 
it  upon  his  interest,  which  was  one-third. 

The  cause  came  on  to  be  heard  on  the 
445  17th  of  December  *1869,  at  a  special 
term  of  the  court,  as  the  decree  states* 
upon  the  bill  taken  for  confessed  as  to 
Young,  (it  appearing  that  he  is  a  non-resi- 
dent of  this  Commonwealth,  and  has  had 
due  notice  thereof  by  publication  according 
to  law),  the  answer  of  Patton  and  the  ex- 
hibits filed,  when  the  court  held  that  the 
lien  reserved  by  Zimmerman  was  upon  all 
the  property  conveyed  by  the  deed  to  Young ; 
and  decreed  that  unless  the  defendants, 
within  sixty  days  from  the  date  of  the  de- 
cree, paid  to  the  plaintiff  the  amount  of  his 
claim,  as  shown  by  the  exhibits  filed,  with 
interest  and  the  costs  of  the  suit,  that  J. 
M.  French,  who  was  appointed  a  commis- 
sioner for  the  purpose,  should  sell  the  un- 
divided two-thirds  of  said  property,  or  so 
much  as  might  be  necessary,  in  the  mode 
and  on  the  terms  stated  in  the  decree,  and 
make  report  to  the  court.  From  this  decree 
Patton  obtained  an  appeal  to  this  court. 
The  deed  referred  to  is  stated  in  the  opinion 
of  Moncure,  P. 

Williams,  for  the  appellant. 
Kent,  for  the  appellee. 

MONCURE,  P.  delivered  the  opinion  of 
the  court. 

There  are  three  assignments  of  error  in 
this  case,  which  I  will  notice  in  their  order ; 
and 

First,  **that  it  was  error  to  render  any 
decree  in  the  case  at  a  special  term  of  the 
court  without  the  consent  of  parties. '  • 

The  Code,  ch.  158,  {  33,  among  other 
things,  provides  that  ''at  any  special  term, 
any  civil  cause  may  be  tried  which  could 
lawfully  have  been,  but  was  not,  tried  at 
the  last  preceding  term  that  was,  or  should 
have  been,  held ;  and  any  motion  cognizable 
by  such  court  may  be  heard  and  determined, 
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whether  it  was  pending*  at  the  preceding 
term  or  not,"  Ac.  ** And  any  cause  or  mat- 
ter of  controversy  in  chancery  then  ready 
for  hearing  may  be  heard  and  determined, 
with    the     consent     of     the     parties 

446  *to  such  cause  or  controversy,  although 
it  could  not  lawfully  have  been  heard 

at  the  next  preceding  term  that  was,  or 
should  have  been,  held.'* 

The  decree  complained  of  in  this  case  was 
rendered  at  a  special  term  of  the  Circuit 
court  of  Bland  county,  on  the  17th  day  of 
December  1869.  The  cause  was  not  then 
heard  "with  the  consent  of  the  parties" 
thereto.  But  it  ** could  lawfully  have  been, 
but  was  not,  tried  at  the  last  preceding  term 
that  was,  or  should  have  been,  held."  By 
an  act  passed  February  23,  1867,  Acts  of 
Assembly  1866-7,  p.  668,  chap.  234,  {  2,  it 
was  declared  that  the  Circuit  court  of  Bland 
county  should  be  held  on  the  Wednesday 
after  the  third  Monday  in  May  and  October. 
This  act,  it  seems,  so  far  as  it  fixed  the 
time  for  holding  the  said  court,  continued 
in  force  until  and  after  the  said  decree  of 
the  17th  day  of  December  1869,  was  ren- 
dered. Therefore,  a  regular  term  of  the 
said  court  was,  or  should  have  been,  held 
on  the  Wednesday  after  the  third  Monday 
in  October  1869,  which  was  the  last  term 
that  was,  or  should  have  been,  held  preced- 
ing the  said  special  term  at  which  the  said 
decree  was  rendered.  It  appears  that  this 
cause  could  lawfully  have  been,  but  was 
not,  tried  at  the  said  term  of  the  said  court 
that  was,  or  should  have  been,  held  on  the 
third  Wednesday  after  the  third  Monday  in 
October  1869,  as  aforesaid.  The  subpoena 
was  issued  on  the  16th  day  of  February 
1869,  returnable  on  the  first  Monday  in 
March  next  thereafter.  The  bill  was  filed 
at  April  rules  next  thereafter.  There  were 
but  two  defendants  in  the  case,  James  E. 
Toung  and  Russell  Patton,  the  former  of 
whom  was  a  non-resident  of  the  State.  It 
appears  that  the  process  was  duly  executed 
on  the  home  defendant,  and  that  the  non- 
resident defendant  was  duly  proceeded 
against  by  publication.  The  home  defend- 
ant appeared  at  a  special  term  of  the  said 
court  on  the  26th  day  of  July  1869,  and  filed 
his  answer,  to  which  the  plaintiff  replied 
generally,  and  the  cause  was  then  con- 

447  tinned.     *There    is   no   copy    of    the 
order  of   publication    in    the    record, 

which  is  very  meagre.  But  the  said  decree 
of  the  17th  of  December  1869,  recites  that 
there  had  been  due  proceedings  against  the 
non-resident  defendant  by  publication  ac- 
cording to  law.  The  presumption  is,  that 
the  proceedings  in  the  case  were  regular, 
and  that  the  publication  was  completed  in 
full  time  for  the  case  to  have  been  tried  at 
the  last  preceding  term  that  was,  or  should 
have  been,  held  as  aforesaid.  Consequently, 
it  was  not  error  to  render  a  decree  in  the 
case  at  the  said  special  term  of  the  court  on 
the  17th  of  December  1869. 

The  next  assignment  of  error  is  more 
substantial,  and  is  the  one  mainly  relied  on 
in  the  case,  viz : 

Second,  '*It  was  error  to  render  a  decree 


for  the  sale  of  two-thirds  of  said  tan-yard 
property,  instead  of  the  one- third  conveyed 
by  Zimmerman,  upon  which  the  lien  was 
reserved  by  the  deed." 

Whether  this  was  error  or  not,  depends 
upon  the  true  construction  of  the  deed  of 
the  9th  day  of  October  1865,  exhibited  with 
the  bill,  whereby  George  H.  Williams  and 
wife  and  William  Zimmerman  and  wife  con- 
veyed their  interest  in  the  said  tan-yard 
property  to  the  said  James  E.  Young. 

It  is  now,  as  it  always  has  been,  perfectly 
competent  for  a  vendor  expressly  to  reserve 
on  the  face  of  the  conveyance  a  lien  on  the 
property  conveyed,  or  any  part  thereof,  for 
the  purchase  money  remaining  unpaid,  or 
any  part  thereof.  Formerly  he  had  an  im- 
plied lien  on  the  property  for  the  purchase 
money  remaining  unpaid,  though  he  con- 
veyed the  property  to  •  the  purchaser  with- 
out reserving  a  lien  thereon  in  the 
conveyance,  and  without  taking  a  mortgfage 
or  deed  of  trust  on  the  property,  unless  the 
implication  was  repelled  by  circumstances 
showing  an  intention  on  the  part  of  the 
vendor  not  to  retain  such  a  lien.  The  tak- 
ing of  a  mortgage  or  deed  of  trust,  or  other 
security,  for  the  purchase  money  was  held 
sufficient  to  repel  the  implication. 
448  This  implied  *lien  was  called  the 
** vendors'  equity"  or  the  ** vendors' 
lien,"  and  was  good,  not  only  against  the 
vendee  himself,  but  also  against  purchasers 
from  him  with  notice,  and  volunteers  claim- 
ing under  him.  There  were  many  incon- 
veniences and  uncertainties  attending  this 
implied  lien,  which  induced  the  legislature 
to  abolish  it,  in  the  Code  of  1849;  it  l>eing 
declared  in  the  first  section  of  chapter  119 
of  that  Code,  that  *4f  any  person  hereafter 
convey  any  real  estate,  and  the  purchase 
money,  or  any  part  thereof,  remain  unpaid 
at  the  time  of  the  conveyance,  he  shall  not 
thereby  have  a  lien  for  such  unpaid  purchase 
money,  unless  such  lien  is  expressly  re- 
served on  the  face  of  the  conveyance." 

This  provision,  it  is  thus  seen,  leaves 
unaffected  a  lien  '* expressly  reserved  on  the 
face  of  the  conveyance,"  which  lien  con- 
tinues to  have  the  same  force  and  effect  it 
always  had.  The  reason  of  this  is  obvious. 
None  of  the  evils  growing  out  of  the  vend- 
or's implied  lien  resulted  from  a  lien 
expressly  reserved  on  the  face  of  the  con- 
veyance. Being  set  forth  in  the  very  first 
link  of  the  vendee's  chain  of  title,  pur- 
chasers from  him  had  just  as  much  notice 
of  it  as  they  would  have  had  of  a  lien  upon 
the  land  b3'  deed  of  trust  or  mortgage. 

The  question  then  is,  What  is  the  true 
construction  of  the  deed?  Did  the  grantors 
thereby  retain  a  lien  on  the  whole  of  the 
property  conveyed,  or  only  one-half  of  it, 
as  a  security  for  the  payment  of  the  pur- 
chase money  remaining  unpaid?  They  had, 
undoubtedly,  a  perfect  right  to  retain  a  lien 
on  the  whole  or  the  half  of  said  property, 
according  to  their  pleasure,  even  though 
that  part  of  the  purchase  money  remaining 
unpaid  may  have  been  due  and  payable  only 
to  one  of  the  vendors.  Then  which  of  these 
two  things  did  they  intend  to  do?    The  deed 
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itself  must  answer  that  question,  and  we 
think  it  does  plainly  answer  it.  There 
cannot  be  af  doubt  about  it,  if  we  look  only 
to  the  words  by  which  the  lien  is  retained, 
and  that  certainly  is  the  most  material 

449  part  of  *the   deed   to   be   looked  to  in 
makins;-  the   present   enquiry.     Those 

words  are :  *^And  the  said  William  Zimmer- 
man and  Sallie  B>  his  wife,  do  hereby  retain 
a  lien  on  the  property  hereby  conveyed,  as 
security  for  the  payment  of  the  above  re- 
ceipted notes  received  in  payment  of  their 
interest ;  the  said  George  H.  Williams  has 
been  paid  up  in  full  for  his  interest. ' '  The 
lien  is  thus  retained  on  the  property  con- 
veyed by  the  deed — that  is,  the  whole  prop- 
erty, and  not  half  the  property  thereby 
conveyed,  or  the  interest  which  belonged  to 
Zimmerman  in  that  property.  If  that  had 
been  the  intention,  it  would,  as  it  easily 
could,  have  been  plainly  so  expressed.  The 
intention  to  retain  a  lien  on  the  whole 
property  being  thus  plainly  expressed,  if  s^ 
different  intention  can  be  shown  by  the 
context,  it  ought  to  be  very  plainly  shown 
to  counteract  the  natural  import  of  the 
words  by  which  the  lien  is  retained.  Now 
let  us  look  at  the  context  and  see  how  they 
affect  the  meaning  of  those  words. 

The  deed  is  between  George  H.  Williams 
and  Martha  E.  his  wife,  and  William  Zim- 
merman and  Sallie  B.  his  wife,  of  the  iirst 
part,  and  James  £.  Young  of  the  other  part ; 
and  the  grantors,  **for  and  in  consideration 
of  $450  paid  to  the  said  George  H.  Williams, 
the  receipt  whereof  is  hereby  acknowledged, 
and  also  in  consideration  of  three  several 
notes  this  day  executed  by  the  said  James 
E.  Young  to  the  said  William  Zimmerman, 
as  follows:  one  note  for  $100,  payable  on 
the  1st  day  of  January  1866,  one  other  note 
for  $200,  payable  on  the  1st  day  of  January 
1867,  both  of  said  notes  bearing  interest 
from  date,  and  also  a  third  note  for  four 
hundred  dollars,  payable  on  the  1st  day  of 
January  1868,  without  interest,  the  receipt 
of  which  several  three  notes  to  Zimmerman 
is  hereby  acknowledged;  and  the  further 
sum  of  one  dollar  cash  in  hand  paid  by  said 
Young  to  said  Williams  and  Zimmerman,'* 
&c.,  '^grant,  bargain,  sell  and  convey  unto 
James  £.  Young  their  interest  in  a  certain 
tract   or   parcel   of  land  upon  which 

450  there    is    a    tan-yard    *improvement, 
lying  and  being  in  Bland  county,  Va. , 

containing  about  five  acres,  being  the  same 
land  bought  from  James  Boyd  and  wife  by 
James  E.  Young,  William  Zimmerman  and 
Henry  Williams,  and  the  interest  hereby 
conveyed  is  one-third  of  the  said  property 
owned  by  the  said  Williams,  and  one-third 
owned  by  the  said  Zimmerman,  both  of 
which  also  hereby  convey  all  their  interest 
in  the  stock  in  said  yard,  teams,  tools,  fix- 
tures and  property  belonging  to  said  tan- 
yard,  also  all  debts  owing  to  the  partnership 
convey^ed  in  said  tan -yard  due  to  said 
Young,  Zimmerman  and  Williams,  he,  the 
said  Young,  paying  all  debts  due  from  and 
owing  by  said  partnership."  The  grantors 
then  ''warrant  and  defend  the  title  to  the 
said  property  hereby  conveyed  against  the 


claims  of  themselves  and  their  heirs,  or 
any  person  claiming  by,  through  or  under 
them.'» 

We  have  thus  recited  substantially,  and 
almost  literally,  the  entire  deed,  and  we  see 
nothing  in  it  which  is  inconsistent  with 
the  construction  we  have  put  upon  the 
words  by  which  the  lien  is  retained.  On 
the  contrary,  we  think  that  construction  is 
supported  by  the  other  parts  of  the  deed. 
The  three  parties,  the  two  grantors  and  the 
grantee,  held  the  property  not  only  as  co- 
partners, but  as  joint-tenants  also.  *  *  With 
respect  to  unity  of  possession,  joint-tenants 
are  said  to  be  seized,  per  mi  et  per  tout — 
that  is,  each  of  them  has  the  entire  posses- 
sion as  well  of  every  part  as  of  the  whole. 
They  have  not,  one  of  them  a  seizin  of  one- 
half,  and  the  other  of  the  remaining  half ; 
neither  can  one  be  exclusively  seized  of 
one  acre  and  his  companion  of  another ;  but 
each  has  an  undivided  moiety  of  the  whole, 
not  the  whole  of  an  undivided  moiety. 
From  which  it  follows  that  the  possession 
and  seizin  of  one  joint-tenant  is  the  pos- 
session and  seizin  of  the  other.*'  Thus  is 
the  law  laid  down  in  1  Lrom.  Dig.  p.  612,  {  8, 
marg.  p.  476.  '*A  tenancy  in  common 
differs  from  a  joint  tenancy  in  this  respect : 

joint-tenants  have  one  estate  in  the 
451      whole  and  no  estate  *in  any  particular 

part ;  they  have  the  power  of  aliena- 
tion over  their  respective  aliquot  parts ;  and 
by  exercising  that  power  may  give  a  sepa- 
rate and  distinct  right  to  their  particular 
parts.  Tenants  in  common  have  several 
and  distinct  estates  in  their  respective 
parts.  Hence  the  difference  in  the  several 
modes  of  assurance  by  them.  Each  tenant 
in  common  has,  in  contemplation  of  law, 
a  distinct  tenement,  a  distinct  freehold. ' ' 
Id.  p.  641,  {  1,  marg.  498.  A  release,  and 
not  a  feofment,  is  the  proper  form  of  con- 
veyance by  one  joint-tenant  to  another. 
^*A  feofment,  and  not  a  release,  is  the 
proper  assurance  between  tenants  in  com- 
mon." Id.  Though  the  common  law  rig-ht 
of  survivorship  in  estates  of  joint  tenancy 
has  been  abolished  in  Virginia  by  statute, 
yet  many  of  the  common  law  incidents  of 
the  estate  still  remain,  and  especially  the 
entirety  of  possession  of  each  tenant,  as 
well  of  every  part  as  of  the  whole.  When, 
therefore,  two  of  these  three  joint-tenants 
conveyed,  or  rather  released,  their  interest 
in  the  joint  subject  to  the  other,  they  re- 
leased ^n  interest  which  pervaded  the  whole 
subject,  and  the  lien  which  was  expressly 
retained  on  the  property  conveyed  by  the 
deed  naturally  and  properly,  as  well  as  lit- 
erally, bound  the  whole  property  conveyed, 
embracing  the  interest  of  both  of  the 
grantors.  Suppose  the  three  joint-tenants 
had  joined  in  a  conveyance  of  the  whole 
property  to  a  stranger,  for  a  consideration 
payable  to  them  all,  and  had  expressly 
retained  in  the  deed  a  lien  on  the  property 
thereby  conveyed  for  the  security  of  the 
purchase  money.  Would  not  that  lien  have 
bound  the  whole  property,  and  every  part 
of  it,  for  the  payment  of  the  whole  consid- 
eration and  every  part  of  it?    Certainly  it 
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would.  Suppose  one  of  the  three  grantors 
had  received  in  cash  his  third  of  the  pur- 
chase money ;  would  not  the  same  lien  have 
existed  in  reg'ard  to  the  remaining  two- 
thirds  due  to  the  other  two  grantors?  Cer- 
tainly it  would.  What  difference  can  it 
make  that  two  of  the  joint-tenants  re- 

452  lease  their  interest  to  the  *third,  and 
retain  a  lien  on  the  property  released 

for  the  payment  of  that  part  of  the  purchase 
money  not  paid  in  hand,  though  it  be  due 
and  payable  to  one  only  of  the  releasors? 
What  reason  can  there  be  for  confining  the 
lien  to  one-third  only  of  the  property,  in- 
stead of  extending  it  to  the  two- thirds  con- 
veyed? In  this  case,  the  whole  consideration 
of  the  deed  was  $1,150,  of  which  only  $450 
was  paid  to  Williams,  while  the  remainder, 
$700,  was  secured  to  Zimmerman.  Why  was 
this  unequal  division  made  of  the  purchase 
money,  if  they  were  equally  interested  in 
the  subject  conveyed?  In  law  they  were 
jointly  and  equally  entitled;  but  in  equity 
they  may  and  must  have  been  unequally 
entitled.  The  three  had  been  partners,  and 
we  do  not  know  what  was  the  state  of  their 
accounts  when  the  deed  was  made.  It  was 
such,  however,  between  Williams  and  Zim- 
merman as  that  the  latter  was  entitled  to 
nearly  two-thirds  of  the  purchase  money  of 
their  interests  in  the  property.  And  if  so, 
then  in  equity  Zimmerman  was  entitled  to 
nearly  two- thirds  of  the  property  conveyed. 
We  see  in  this  a  special  reason  for  retain- 
ing a  lien  on  the  whole  property  conveyed 
for  the  payment  of  the  purchase  money  due 
to  Zimmerman.  Then  again,  the  subject 
conveyed  embraced  other  property  besides 
the  tan-yard,  and  the  purchaser,  Young, 
was  to  pay  off  the  debts  of  the  concern. 
Those  debts,  for  aught  we  know,  may  con- 
sume the  whole  assets  of  the  concern,  be- 
sides the  tan-yard,  and  thus  leave  a  subject 
for  the  operation  of  the  lien  in  favor  of 
Zimmerman  not  more  than  sufficient  to  dis- 
charge it.  We  see  in  this  also  a  special 
reason  for  extending  the  said  lien  to  the 
whole  property  conveyed. 

Whether,  therefore,  we  look  only  to  the 
words  of  the  clause  retaining  the  lien,  or 
look  also  to  the  context  of  the  deed,  we 
think  the  lien  is  upon  two-thirds  of  the  tan- 
yard  property ;  and  therefore,  there  was  no 
error  in  rendering  a  decree  for  the  sale  of 
two- thirds  instead  of  one-third. 

453  *The  remaining  assignment  of  error 
is — 

**Third.  It  was  error  in  enforcing  any 
lien  in  favor  of  Williams,  as  he  had  made 
a  full  conveyance  and  failed  expressly  to 
reserve  a  lien." 

The  question  presented  by  this  assignment 
of  error  has  already  been  sufficiently  an- 
swered. No  lien  in  favor  of  Williams  was 
enforced  by  the  decree.  The  only  lien 
thereby  enforced  was  in  favor  of  Zimmer- 
man. 

We  think  there  is  no  error  in  the  decree, 
and  that  it  ought  to  be  affirmed.  But  as 
there  may  be  some  uncertainty  in  regard  to 
the  property  belonging  to  the  tan -yard  and 
now  subject  to  the  said  lien,    which   might 


tend  to  produce  a  sacrifice  at  the  sale  made 
under  the  said  decree,  it  is  proper,  if  either 
party  require  it,  that  before  such  sale  is 
made,  an  account  should  be  taken  of  the 
said  property,  and  of  the  kind,  nature  and 
quantitv  thereof;  and  also,  if  either  party 
so  require,  it  is  proper  that  before  such  sale 
is  made,  an  account  should  be  taken  of  the 
amount  remaining  due  iind  unpaid  of  the 
debts  secured  by  the  said  deed  of  the  9th 
day  of  October  1865.  The  said  affirmance 
ought,  therefore,  to  be  with  instructions  to 
the  court  below  to  conform  to  the  foregoing 
opinion  in  regard  to  the  taking  of  the  said 
accounts,  if  required  as  aforesaid,  before 
sale  is  made  under  the  said  decree. 

BOULDIN,  J.  dissented. 

Decree  affirmed. 
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June  Term,  1878,  WythevlUe. 
Absent,  Staplks.  J.* 

I.  Certifies^  tor  LIcmim  to  R«talt  ArdMt  SplriU— Ols- 
crstlon  of  County  Coyrts.t— A  county  court  has  a 
discrelion  to  rrant  or  refuse  a  certificate  for 
obtaininiT  a  license  to  retail  ardent  spirits,  to  a 
person  who  has  obtained  a  license  to  keep  an 
eatinr  hoase;  and  the  action  of  the  county  court  is 
final  and  conclusive  on  the  question. 

a.  Ssmo  Clrcwtt  Court  No  Jurisdiction.— In  such  case 
if  the  Judge  of  the  Circuit  court  allows  an  appeal 
from  the  order  of  the  County  court  ffranting  the 
certificate,  and  reverses  and  annals  the  order, 
with  costs,  the  said  action  of  the  Judge  and  the 
court,  is  coram  non  Judice,  and  of  no  effect 

a.  3naio— 5aB0— Writ  ol  ProklUtlon- Court  of  Ap« 
penls4— After  the  judgment  of  the  Circuit  court  has 
been  rendered,  as  well  as  before,  the  person  In- 
jured by  the  judgment  may  apply  to  the  Court  of 
Appeals  for  a  writ  of  prohibition,  to  restrain  the 
appellant  and  the  judge  from  proceeding  to 
enforce  said  judgment 

This  is  a  case  of  prohibition.  In  October 
1870,    William    L.    French    applied    to    the 

*He  had  been  counsel  in  the  case. 

tDlscrotlon  of  County  Courts.— See  Allstock  y.  Page. 
77  Va.  890,  801 :  Ex  parte  Lester.  77  Va.  671.  In  Welch 
y.  County  Court.  »  W.  Va.  08.  1  S.  E.  Rep.  842.  the 
court  citing  the  principal  case  and  others,  said: 
"But  when  the  subject  upon  which  the  inferior 
court  has  acted,  is  one  within  its  absolute  or  pure 
discretion,  its  action  cannot  be  reylewed."  • 

tWrit  of  Prohibition— Court  ol  AppoaU.- In  Hogan 
y.  Ouigon.  79  Qratt  718,  a  note  is  appended  by  the 
j  udge  citing  the  list  of  cases  of  prohibition.  See  also, 
foot-note  to  Hogan  y.  Guigon,  20  Qratt  718,  as  to  when 
writ  of  prohibition  lies.  In  Ensign  Manuf'g  Co.  y. 
McGinnis,  80  W.  Va.  682,  4  S.  E.  Rep.  790,  the  court 
said:  "In  French  y.  Noel.  22  Gratt  454,  it  was  held  by 
the  court  of  appeals  of  Virginia  that  after  the  judg- 
ment of  the  circuit  court  has  been  rendered,  as  well 
as  before,  the  person  injured  by  the  judgment  may 
apply  to  the  court  of  appeals  for  a  writ  of  prohibition 
to  restrain  the  appellant  and  the  judge  from  pro- 
ceeding to  enforce  the  judgment  And  this  court, 
in  Hein  y.  Smith,  18  W.  Va.  858,  announced  the  same 
doctrine."  The  court  then  proceeded  to  apply  this 
doctrine  to  the  facts  of  the  case  at  bar. 
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County  court  of  Montgomery  for  a  certifi- 
cate for  obtaining  a  license  to  retail  ardent 
spirits  at  an  eating  house,  then  kept  by 
him,  in  Christiansburg,  in  said  county. 
The  application  was  resisted  in  said  court 
by  Jesse  A.  Noel,  whose  only  interest  in 
the  matter  was,  that  he  was  then  the  keeper 
of  a  hotel  in  said  town.  The  County  court 
granted  a  certificate  accordingly.  The  said 
Noel  then  applied  to  A.  Mahood,  judge  of 
the  Circuit  court  of  said  county,  for  a  writ 
of  supersedeas  to  the  said  order  of  the 
County  court ;  which  writ  was  awarded  on 
the  8th  day  of  October  1870 :  and  at  the  May 
term,  1871,  of  the  said  Circuit  court  a  judg- 
ment was  rendered,  that  the  said  order 

455  of  the  County  *court  be  reversed  and 
annulled,    and   that   the  said   French 

pa)''  to  the  said  Noel  his  costs  expended  in 
prosecuting  said  writ.  And  an  execution 
having  been  issued  upon  said  judgment, 
and  being  in  the  hands  of  the  sheriff  of 
said  county,  the  said  French  on  the  1st  day 
of  July  1871,  presented  his  petition  to  this 
court,  then  in  session  at  Wytheville,  pray- 
ing for  a  writ  of  prohibition  to  be  issued  to 
the  said  judge  and  the  said  Noel,  to  restrain 
and  prevent  the  said  proceedings  oy  and 
before  the  said  judge  and  the  said  Circuit 
court,  as  unlawful  usurpations  of  power  and 
jurisdiction.  Accordingly,  on  the  same  day, 
a  rule  was  entered,  that  the  said  judge  and 
said  Noel  should  be  summoned  to  appear 
before  this  court  on  the  8th  day  of  the  same 
month,  and  show  cause  why  a  writ  of  pro- 
hibition should  not  be  issued  according  to 
the  prayer  of  the  petition.  The  rule  was 
duly  served  on  both  defendants,  and  on  the 
return  day  the  defendant  Noel  appeared  in 
court  and  filed  his  answer,  in  which  he  in- 
sisted that  the  said  County  court  had  erred 
in  granting  the  certificate  aforesaid;  and 
that  the  Circuit  court  had  jurisdiction  to 
correct  the  error  and  reverse  the  order  of  the 
County  court.  He  further  insisted,  that  if 
no  such  jurisdiction  existed,  this  applica- 
tion for  a  writ  of  prohibition  came  too  late ; 
being  after  the  proceedings  sought  to  be 
prohibited  had  been  consummated,  and 
when  nothing  remained  to  be  prohibited. 
He  also  said,  that  after  the  service  of  the 
rule  upon  him,  he  had  released  the  costs 
recovered  by  him  against  said  French  in 
the  Circuit  court ;  and  he  filed  the  release 
with  his  petition.  The  case  was  then  con- 
tinued jiotil  the  next  term  of  the  court  at 
Wytheville.     At  the  next  term  of  the  court, 

to   wit :  on    the  day   of  July  1872,  the 

case  was  argued  by  counsel,  Mr.  Phlegar 
appearing  for  the  plaintiff,  and  Mr.  Wade 
for  the  defendant. 

MONCURE,  P.  delivered   the  opinion  of 
the  court: 

The  court  is  of  opinion    that  under 

456  the   act   of   the  General  ^Assembly, 
approved     June     29,     1870,     Session 

1869-'70,  chap.  174,  sections  3  and  27,  pp. 
229  and  239,  the  County  court  of  Montgom- 
ery county,  on  the  3d  day  of  October  1870, 
on  the  motion  of  the  plaintiff  William  L. 
French,  had  a  discretion  to  grant  or  refuse 
to  him  a  certificate  for  obtaining  a  license 


to  retail  ardent  spirits  at  his  eating  house, 
in  Christiansburg,  in  the  said  county,  in 
addition  to  his  license  to  keep  an  eating- 
house  ;  and  the  said  court  having  accord- 
ingly,  on  that  day,  on  his  motion,  granted 
him  such  a  certificate,  the  judgment  of  the 
said  court  in  that  respect  was  final  and 
conclusive. 

The  court  is  further  of  opinion  that  the 
order  of  the  defendant,  A.  Mahood,  jud^e 
of  the  Circuit  court  for  said  county,  dated 
the  8th  day  of  October  1870,  awarding,  on 
the  petition  of  the  defendant,  Jesse  A.  K^oel, 
a  supersedeas  to  the  said  judgment  of  the 
said  county  court,  and  all  the  proceeding's 
which  were  afterwards  had  upon  the  said 
supersedeas,  and  especially  the  judgment 
rendered  upon  the  same  by  a  Circuit  court 
held  for  said  county  on  the  9th  da3^  of  May 
1871,  pronouncing  the  said  judgment  of  the 
said  County  court  to  be  erroneous,  and  con- 
sidering that  the  same  be  reversed  and 
annulled,  and  that  the  said  Noel  recover 
against  the  said  French  his  costs  by  him 
expended  in  prosecuting  the  said  superse- 
deas; and  especially  also  the  execution 
issued  upon  the  said  judgment  of  the  said 
Circuit  court,  were  all  coram  non  judice* 
and  null  and  void ;  the  said  judge  having* 
no  authority  to  award  the  said  supersedeas, 
and  the  said  Circuit  court  having  no  au- 
thority to  entertain  jurisdiction  of  the 
same. 

The  court  is  further  of  opinion,  that  pro- 
hibition is  the  proper  remedy  for  the  plain- 
tiff in  such  a  case  as  this,  to  prevent  and 
arrest  the  said  unauthorized  proceeding's, 
and  to  have  them  declared  null  and  void ; 
and  that  the  said  remedy  still  continues  to 
exist,  notwithstanding  the  said  judgment 
of  the  said  Circuit  court  was  rendered  before 
the  rule  was  awarded  in  this  case,  and 
457  notwithstanding  *it  appears  that  since 
the  said  rule  was  executed,  and  pend- 
ing the  proceedings  thereon  in  this  court, 
the  said  Noel  has  released  the  said  French 
from  the  costs  recovered  against  him  by  the 
said  judgment  of  the  said  Circuit  court. 

Therefore  it  is  adjudged  and  ordered  that 
the  motion  to  discharge  the  said  rule  be 
overruled,  and  that  a  writ  of  prohibition  be 
awarded,  according  to  the  prayer  of  the  said 
petition,  directed  to  the  said  defendants, 
commanding  them  to  proceed  no  further 
upon  the  said  supersedeas  awarded  by  the 
said  A.  Mahood,  judge  as  aforesaid,  nor 
upon  the  said  judgment  of  the  said  Circuit 
court ;  and  superseding  the  said  supersedeas, 
and  all  proceedings  which  have  been  had 
under  the  same,  an^Sl  especially  the  said 
judgment  of  the  said  Circuit  court;  so  that 
the  said  judgment  of  the  said  County  court 
will  continue  and  remain  in  full  force  and 
effect,  as  if  no  such  supersedeas  had  ever 
been  awarded,  and  as  if  no  such  judgment 
of  the  Circuit  court  had  ever  been  rendered, 
as  aforesaid.  And  it  is  further  adjudg-ed 
and  ordered,  that  the  service  of  an  office 
copy  of  this  order  upon  the  said  defendants 
shall  have  the  same  force  and  effect  as  the 
execution  upon  them  of  a  writ  of  prohibition 
issued  in  pursuance  hereof.     And  it   is  fur- 
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ther  adjudg'ed  and  ordered,  that  the  plain- 
tiff, William  L.  French,  recover  against 
the  defendant,  Jesae  A.  Noel,  his  costs  by 
him  expended  in  the  prosecution  of  this 
I>roceeding.  Which  is  ordered  to  be  certified 
to  the  said  Circuit  court  of  Montgomery 
county. 
Prohibition  awarded. 


458  *Cowan  v.  Doddridge. 
June  Term,  1872.  Wythevlllc. 

Absent  Staplbs,  J.* 

1.  District  Coart  of  Appeals— Traiufer  of  Cam  to  CIr* 
CBit  Court— Coostltiitlonal.t— When,  In  pursuance 
of  the  act  of  18a»-70.  ch.  171.  S  6,  p.  227,  this  court 
sent  a  cause  which  had  been  pending  in  a  District 
court  of  Appeals,  to  a  Circuit  court,  that  was  a 
decision  of  this  court,  that  the  act  was  constitu- 
tional, and  that  the  Circuit  court  had  Jurisdiction 
to  rehear  and  decide  the  same. 

a.  Ssne-Sune— Mandamiu.— If  in  such  a  case  the 
jndre  of  the  Circuit  court  refuses  to  rehear  and 
decide  the  same,  and  directs  it  to  be  struck  from 
the  docket,  no  appeal  can  be  taken  from  his  Judg- 
ment. The  remedy  is  by  application  to  this  court 
for  a  mandamus  to  the  circuit  Judffe.  to  compel  him 
to  rehear  and  decide  the  case. 

3.  Sumt  Ssmr  Stune— EqulvsleBt  to  Servico  of  the 
Writ— In  such  case  this  court  will  make  an  order 
for  a  writ  of  mandamus  nisi  to  the  Judffe,  and 
direct  that  the  service  of  a  copy  of  the  order  shall 
be  equiyalent  to  the  service  of  the  writ. 

At  the  August  term,  1869,  of  the  County 
court  of  Pulaski,  C.  E.  Doddridge  recovered 
a  judgment  in  an  action  of  covenant  against 
John  T.  Cowan  for  four  hundred  and  ninety 
dollars,  with  interest  from  the  date  of  the 
judgment.  Cowan  thereupon  applied  to  the 
judge  of  the  Circuit  court  of  Pulaski  for  a 
supersedeas ;  which  was  awarded ;  but  when 
the  case  came  on  to  be  heard  the  judgment 
was  affirmed.  Cowan  then  carried  the  case 
by  supersedeas  to  the  District  court  of  Ap- 
peals; and  it  was  pending  in  that  court 
when  the  present  constitution  was  adopted, 
and  the  District  courts  of  Appeal  were 
abolished.  In  pursuance  of  the  act  of  June 
23,  1870,  in  relation  to  the  Court  of  Appeals, 
Sess.  Acts  of  1869-'70,  ch.   182,    {  29,  clause 

2,  p.  227,  the  case  was  sent   to  the  Supreme 
court  of  Appeals    at   Richmond ;'  and    that 

court   holding   that  it  did    not    have 

459  jurisdiction  of  the  case,  in  ^pursuance 
of  the  same  act,  {  29,  clause  5,  di- 
rected it  to  be  sent  to  the  Circuit  court  of 
Ptilaski ;  and  it  was  received  by  the  clerk 
of  that  court,  and  put  upon  the  docket. 

In  the  Circuit  court  of  Pulaski  the  appel- 
lee objected  to  the  jurisdiction  of  the  court 
to  hear  and  decide  the  case  as  upon  appeal, 
on  the  ground    that   the   act   of  Assembly 

*He  had  been  counseL 

tDMrlct  Court  of  Appeals  —  Transfer  of  Case  to 
Circait  Coart— ConstltntloBai.— In  Cowan  v.  Fulton, 
S  Gratt  581;  Kent  v.  Dickinson,  25  Oratt  820;  and 
Richardson  v.  Farrar,  88  Va.  797,  15  S.  E.  Rep.  117, 
the  court  quotes  at  leuffth  from  the  principal  case, 
M  authority  for  the  constitutionality  of  this  statute. 


which  authorized  it  was  unconstitutional; 
and  the  case  coming  on  to  t>e  heard  on  the 
20th  of  September  1861,  the  judge— Fulton 
— being  of  this  opinion,  it  was  ordered  that 
the  cause  be  dismissed  and  stricken  from 
the  docket.  Cowan  thereupon  applied  to  a 
judge  of  this  court  for  a  supersedeas  from 
this  order ;  which  was  awarded.  And  then 
Doddridge  moved  the  court  to  dismiss  the 
appeal  as  improvidently  awarded. 

Gilmore,  for  the  motion. 
Ronald,  against  it. 

MONCURE,  P.  delivered  the  judgment  of 
the  court. 

This  day  came  the  parties  by  their  coun- 
sel, and  the  court,  having  maturely  consid- 
ered the  motion  of  the  defendant  in  error 
to  dismiss  the  writ  of  error  and  supersedeas 
awarded  in  this  case  to  a  judgment  rendered 
by  the  Circuit  court  of  Pulaski  county  in 
this  cause,  on  the  20th  day  of  September 
1871,  upon  the  ground  that  the  said  writ 
was  improvidently  awarded,  is  of  opinion — 
without  now  deciding  whether  in  any  case  an 
appeal  will  lie  from  the  judgment  of  a  Cir- 
cuit court  sitting  as  an  appellate  court  un- 
der section  5  of  chapter  171  of  the  Acts  of 
Assembly,  1869-'70,  page  227— that,  whether 
the  said  Circuit  court  intended  by  the  said 
judgment  to  decide  the  question  of  the 
constitutionality  of  the  said  section  of  the 
said  act  or  not,  an  appeal  does  not  lie  from 
the  said  judgment;  because,  if  the  said 
court  did  not  intend  so  to  decide,  then  the 
matter  in  controversy,  exclusive  of  costs, 
was  less  in  value  or  amount  than  S500  on 
the  23d  day  of  September  1869,  when  the 
judgment  was  rendered  by  the  said  Cir- 
cuit court  affirming  the  judgment  of  the 
County  court  of  said  county  in  this 
460  *cause ;  and  if  the  said  Circuit  court 
did  intend  so  to  decide,  and  therefore 
declared  that  it  had  **not  jurisdiction  to  re- 
view, reverse  or  affirm"  the  said  judgment 
of  the  23d  day  of  September  1869,  then  the 
said  Circuit  court  intended  to  decide  a  ques- 
tion which  had  already  been  decided  by  this 
court,  in  pursuance  of  the  said  section  of 
the  said  act — this  court  having,  on  the  6th 
day  of  March  1871,  ordered  the  said  cause 
to  **be  transferred  and  docketed  in  the  said 
Circuit  court  of  Pulaski  county,  whence  the 
appeal  was  originally  taken,  there  to  be 
heard  and  finally  disposed  of,  as  by  an  ap- 
pellate court,  according  to  law. ' '  Therefore 
it  is  considered  and  ordered  that  the  said 
motion  be  sustained,  and  the  said  writ  of 
error  and  supersedeas  be  dismissed,  as  hav- 
ing been  improvidently  awarded,  and  that 
the  plaintiflF  pay  to  the  defendant  in  error 
his  costs  by  him  about  his  said  motion  ex- 
pended. 

And  on  the  motion  of  the  plaintiff  in  error, 
it  is  ordered  that  a  writ  of  mandamus  nisi 
be  issued,  commanding  the  Hon.  John  H. 
Fulton,  judge  of  the  said  Circuit  court  of 
Pulaski  county,  to  proceed  to  hear  and 
finally  dispose  of,  as  by  an  appellate  court, 
in  pursuance  of  section  5  of  chapter  171  of 
the  Acts  of  1869-'70  aforesaid,    and   in  pur- 
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suance  of  the  said  order  of  this  court  of  the 
6th  day  of  March  1871,  the  said  cause  which 
was  thereby  ordered  to  be  transferred  and 
docketed  in  the  said  Circuit  court  as  afore- 
said ;  unless  he  shall,  on  or  before  the  10th 
day  of  the  next  term  of  this  court,  appear 
here  and  show  good  cause  to  the  contrary. 
And  it  is  further  ordered,  that  a  copy  of 
this  order  be  duly  served  upon  him,  and  re- 
turned to  this  court,  or  the  clerk  thereof, 
on  or  before  that  day,  with  evidence  of  such 
service  thereon  endorsed ;  and  that  such  serv- 
ice shall  have  the  same  force  and  effect  as 
the  execution  upon  him  of  a  writ  of  man- 
damus nisi,  issued  in  pursuance  hereof. 

Appeal  dismissed,  and  rule  for  mandamus 
awarded. 


461 


*James  &  als.  v.  Johnston. 

June  Term,  1872,  Wytbevllle. 


I.  Setoff.— In  suit  upon  a  bond  given  by  M  and  others 
to  the  person  who  was  administrator  of  the  estate 
of  their  intestate,  tor  the  amodnt  due  him  upon  a 
settlement,  they  cannot  setoff  moneys  subse* 
qaently  received  by  him  as  administrator,  the 
claims  not  beinff  in  the  same  character. 

a.  5siiM.-/rhouirh  the  administrator  has  made  a 
statement  of  assets  received  and  payments  made 
by  him  since  the  bond  was  given,  and  flndinff  a 
balance  of  the  estate  in  his  hands,  endorses  it  as  a 
credit  on  the  bond,  yet  as  the  obligors  do  not 
acquiesce  in  that  statement,  they  are  not  to  be 
allowed  the  credit  endorsed,  bnt  the  balance  due 
by  the  administrator  must  be  ascertained  by  a 
correct  settlement  of  his  administration  account 

3.  Conlbderate  States  Notes  — SGslliii:.*- The  bond 
bears  date  on  the  14th  of  May  1888,  and  is  payable 
on  demand,  and  the  balance  found  due  to  the 
administrator  at  that  date  is  almost  wholly  made 
up  of  his  commissions  on  receipts  and  disburse- 
ments prior  to  the  15th  of  November  1862.  The 
bond  havinff  been  given  with  reference  to  Confed- 
erate States  treasury  notes  as  a  standard  of  value, 
is  to  be  scaled  as  of  its  date. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Roanoke  county,  broug'ht  in  No- 
vember 1869,  by  Frederick  Johnston  agfainst 
Mary  A.  James  and  others,  the  widow  and 
children  of  Fleming  James,  deceased,  to 
recover  the  amount  of  a  bond  for  three 
thousand  five  hundred  and  twenty-five  dol- 
lars and  twenty-two  cents,  bearing  date  the 
14th  of  May  1863.  The  defendants  appeared 
and  filed  the  plea  of  payment,  on  which 
issue  was  joined ;  and  they  filed  an  account 
of  setoff. 

When  the  case  was  called  the  parties  dis- 
pensed with  a  jury,  and  submitted  the  whole 
case  to  the  judgment  of  the  court. 

The  plaintiff  had  been  the  admin- 
462  istrator  of  Fleming  *James,  who  died 
in  April  or  May  1862.  He  had  sold 
the  personal  and,  under  a  decree  of  the  court, 
a  part  of  the  real  estate,  and  had  collected 
the  outstanding  debts,  all  being  received  in 
Confederate  money,  and  he  had  paid  off 
many  of  the  debts,  which  were  generally 
ante-war  debts,  prior  to  May  14th,  1863,  and 
at  that  time  he  was  in  advance  to  the  estate 


in  the  sum  uf  $3,525.22;  and    for   this   sum 
the  bond  was  given. 

On  the  bond  two  credits  were  endorsed, 
one  dated  March  15th,  1864,  for  $1,666.66, 
which  the  proofs  showed  was  correct,  and 
another  dated  February  10th,  1869,  credit 
this  bond  by  $121.06,  balance  of  $630,  is  re- 
ceived for  twenty-one  shares  stock  in  Bat- 
tersea  Manufacturing  Company,  Peters- 
burg, after  paying  F.  J.  a  balance  of  $508.94 
due  on  last  settlement  of  his  administration 
account. 

The  account  of  setoffs  filed  by  the  defend- 
ants was  for  $2,000  paid  March  14th,  1864, 
for  $630,  the  proceeds  of  the  stock  referred 
to  in  the  second  endorsement,  and  $100  re- 
ceived by  plaintiff  for  ten  other  shares  of 
the  stock  in  the  same  company  on  the  1st 
of  September  1869. 

After  the  plaintiff  had  introduced  the 
bond,  the  defendants,  to  prove  their  setoff, 
introduced  a  statement  made  out  by  the 
plaintiff,  showing  the  receipts  and  pay- 
ments, including  his  commissions,  made  bj 
him.  This  statement  shows  the  amount 
due  to  him  on  the  14th  of  May  1863,  and  it 
shows  a  further  balance  due  to  him  on  the 
15th  of  August  1869,  of  $383.32.  On  the  10th 
of  February  1869,  he  charges  himself  with 
cash  received  from  sale  of  twenty-one  shares 
of  stock  of  Battersea  Company  $630,  and 
bringing  in  the  balance  due  to  him  of 
$383.32  August  15th,  1864,  with  its  interest, 
and  crediting  himself  with  some  payments 
made  by  him,  he  balances  the  account  by 
$121,  credited  on  the  bond  of  Mrs.  James 
and  others. 

At  the  foot  of  this  account  he  says : 
463  This  statement  *will  close  the  admin- 
istration account  of  F.  Johnston  as 
administrator  of  Fleming  James.  There  is 
no  other  personal  estate  to  come  to  admin- 
istrator's hands,  except  ten  shares  of  Ettrick 
Manufacturing  Company's  stock,  which  is 
valued  at  ten  dollars  per  share,  making: 
$100,  and  no  debts  known  to  the  adminis- 
trator, except  that  due  to  himself.  The 
real  estate  belonging  to  the  heirs  of  Flem- 
ing James,  worth  from  thirty  to  thirty-five 
thousand  dollars,  has  been  turned  over  to 
them  by  the  administrator  from  the  begin- 
ning of  his  administration,  and  they  have 
had  the  use  and  benefit  of  it  all  the  time. 

The  defendants  also  introduced  the  receipt 
of  the  plaintiff,  dated  March  14th,  1864,  for 
$2,000  in  Confederate  money,  which  he  is 
to  credit  for  the  whole  amount  on  their 
bond,  if  he  can  use  the  said  money  before 
the  1st  of  April  next  without  loss.  If  he 
could  not  so  use  it,  the  bond  was  to  be  cred- 
ited with  $1,666.66;  that  is,  each  party 
losing  one-half  of  the  legal  discount  on  that 
day. 

It  appears  by  the  statement  above  referred 
to,  that  the  administration  to  the  plaintiff 
commenced  in  August  1862,  and  by  the  25th 
of  September  he  had  collected  $41,322.40, 
and  in  November  he  received  the  further 
sum  of  $3,704.  The  whole  amount  received 
by  him  up  to  May  15th,  1863,  was  $59,286.69. 
On  this  sum  his  commissions  amounted  to 
$2,964,  for  which,  with   the  amount  he  was 
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then  in  advance  to  the  estate,    he  took  the 
bond. 

It  appeared  from  the  evidence  that  noth- 
ing was  said  at  the  time  the  bond  was  ex- 
ecuted, or  afterwards,  as  to  the  kind  of 
money  in  which  it  was  to  be  paid,  and 
plaintiff  admitted  that  Confederate  money 
was  the  basis  of  the  bond ;  and  that  the 
Ettrick  stock  had  been  sold  for  $100. 

The  court  held  that  the  defendants  were 
not  entitled  to  be  allowed  against  the  plain- 
tiff's demand,  the  items  of  $630  and  $100  in 
their  bill  of  setoffs  filed,  because  they  are  not 
mutual  and  due  in  the  same  right ;  the 
¥A  demand  *of  the  plaintiff  being  against 
them  in  their  individual  capacity,  and 
the  setoffs  being  in  the  hands  of  the  plain- 
tiff, due  the  estate  of  his  intestate ;  and 
farther,  that  they  were  not  entitled,  for  the 
same  reason,  to  the  credit  of  $121  endorsed 
on  the  bond ;  but  they  were  entitled  to  the 
credit  of  $1,666.66. 

And  being  of  opinion,  that  the  bond  was 
entered  into  with  reference  to  Confederate 
States  treasury  notes  as  a  standard  of  value, 
which  notes  were  due  to  the  plaintiff  in 
September  and  November  1862,  and  the  bond 
was  the  evidence  of  such  indebtedness,  the 
court  scaled  the  debt  at  the  rate  of  three  for 
one,  that  being'  the  rate  of  scale  in  Novem- 
ber, and  rendered  judgment  for  the  plaintiff 
for  $678.19,  with  interest  from  the  14th  of 
March  1864,  till  paid.  To  this  opinion  and 
judgment  of  the  court,  the  defendants  ex- 
cepted, and  obtained  a  supersedeas  from 
this  court. 

Hansbrough,  for  the  appellants. 
J.  W.  Johnston,  for  the  appellee. 

BOULDIN,  J.  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  for  the  reason 
assigned  by  the  judge  of  the  Circuit  court, 
that  there  is  no  error  in  so  much  of  the 
judgment  of  that  court  as  refused  to  allow 
to  the  appellants  (the  defendants  in  the 
court  below)  credit  for  the  sums  of  $630  and 
$100,  claimed  by  them  as  setoffs  against  the 
demand  of  the  appellee ;  said  sums  being 
assets  in  the  hands  of  said  appellee  as  ad- 
ministrator .  of  F.  James,  deceased,  to  be 
administered  by  him  according  to  law,  and 
for  which  he  is  yet  accountable  to  the  ap- 
pellants. 

The  court  is  also  of  opinion,  that  the  Cir- 
cuit court  did  not  err  in  disallowing  the 
credit  of  $121.06  endorsed  on  the  bond  of  the 
appellants,  that  being  a  sum  claimed  and 
endorsed  by  the  appellee  as  the  true  balance 
of  said  sum  of  $630,  on  an  ex  parte 
465  statement  made  by  himself,  *but  not 
accepted  or  acquiesced  in  by  appel- 
lants. The  real  balance  due  from  said  ad- 
ministrator, if  any,  should  be  ascertained 
by  a  correct  settlement  of  his  administration 
account,  embracing  all  items  from  and  after 
the  14th  day  of  May  1863,  when  the  bond 
in  suit  was  executed.  It  was  proper,  there- 
fore, to  strike  off  the  credit  aforesaid  to 
abide  that  settlement.  Nor  did  the  court 
err  in  holding  that  the   bond  was  executed 


with  reference  to  Confederate  States  treas- 
ury notes  as  the  standard  of  value. 

But  this  court  is  of  opinion  that  the  judg- 
ment of  said  Circuit  court  is  erroneous  in 
ascertaining  the  value  of  said  Confederate 
States  treasury  notes  as  of  the  month  of 
November  1862,  instead  of  the  14th  day  of 
May  1863;  that  t>eing  both  the  date  and 
maturity  of  the  bond.  It  is  therefore  con- 
sidered by  the  court  that  the  judgment  of 
said  Circuit  court  be  reversed  and  annulled, 
and  that  the  appellee  do  pay  to  the  appel- 
lants their  costs  in  this  court  expended. 

And  proceeding  to  render  such  judgment 
as  should  have  been  rendered  by  said  Circuit 
court,  it  is  further  considered  b^  this  court 
that  the  appellants  (defendants  in  the  court 
below)  do  pay  to  the  appellee  (the  plaintiff 
below)  the  sum  of  $421.87,  that  being  the 
true  value  of  the  debt  in  question  in  cur- 
rency, with  interest  thereon  from  the  15th 
day  of  March  1864,  till  paid,  and  his  costs 
in  the  Circuit  court  expended. 

Which  is  ordered  to  be  certified,  &c. 

Judgment  reversed. 


466  *Henderlite  v.  Thurman. 

June  Term,  1878,  Wytherllle. 
[12  Am.  Rep.  680.] 

I.  Bond  for  Price  of  51sves  Vslld— Bnforcosble  sitor 
tbo  Wsr.— A  l)ond  fflven  In  October  1868.  for  the 
price  of  slaves  purchased  at  a  Judicial  sale,  is 
valid  and  binding;  and  may  be  enforced  after  the 
war.  and  after  the  adoption  of  the  18th  amend- 
ment to  the  constitution. 

s.  Same— Scsllni:.— Thouffh  Judgements  hare  been 
recovered  upon  bonds  given  for  purchases  at  a 
Judicial  sale,  made  in  October  1863,  without  any 
question  as  to  the  scaling  of  them,  yet  the  cause 
being  still  pending,  the  claim  to  have  them  scaled 
may  be  made  and  adjudicated  in  that  cause. 

Thomas  Thurman,  of  Smyth  county,  died, 
leaving  a  will  which  was  admitted  to  pro- 
bate in  the  Circuit  court  of  the  county  on 
the  6th  of  April  1863.  By  his  will  he  gave 
his  estate,  which  consisted  of  houses  and 
lots  in  the  town  of  Marion  and  slaves,  to 
his  three  sons,  William,  Thomas  and  £d- 
waiid,  and  the  two  children  of  his  son  John, 
living  in  Memphis,  Tennessee,  they  to  take 
one  share. 

On  the  27th  of  April  1863,  the  three  sons 
living  in  Virginia,  two  of  whom  were  the 
executors  of  the  will,  filed  their  bill  in  the 
Circuit  court  of  Smyth  county  against  the 
two  children  of  John  Thurman,  who  were 
infants,  alleging  that  partition  could  not  be 
made  of  the  property,  and  asking  for  a  sale 
of  it.  A  guardian  ad  litem  was  appointed  for 
the  infant  defendants,  who  answered;  and  a 
decree  was  made  on  the  8th  of  September 
1863,  appointing  James  H.  Gilmore  a  com- 
missioner to  sell  the  property,  and  directing 
him  to  ascertain  the  distributive  shares  of 
the    plaintiffs     and    defendants.      Gilmore 


The  principal  case  was  approved  and  sustained 
in  Rives  v.  Parish,  84  Gratt  135. 
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made  his   report,  showing  that   he  sold  the 

property  in  October  1863,  and  the  amount  of 

the  sales,  of  which  $5,950  was  the  pro- 

467  ceeds  of  the  real  property  *and  $13,110 
of  the   slaves;  that   all  the    property 

was  purchased  by  the  three  plaintiffs ;  that 
the  share  of  each,  after  deducting*  expenses 
of  sale,  would  be  $4,409.95,  subject  to  the 
costs  in  the  cause ;  that  the  purchasers  had 
executed  their  bonds,  which  had  been  so 
arranged  that  bonds  to  the  amount  of  the 
share  of  the  infant  defendants  might  be 
transferred  to  them,  and  Greorge  W.  Hen- 
derlite  was  the  security. 

On  the  5th  of  April  1864,  the  cause  came 
on  again  to  be  heard,  when  the  court  con- 
firmed the  report,  directed  that  the  bonds 
should  be  returned  to  the  respective  parties, 
except  certain  bonds  named,  which  were  to 
be  taken  as  for  the  share  of  the  infant  de- 
fendants; and  these  Gilmore  was  directed 
to  hold  as  receiver  until  the  further  order 
of  the  court.  And  a  commissioner  was  ap- 
pointed to  convey  the  real  estate  to  the  pur- 
chasers: which  he  did. 

On  the  20th  of  August  1867,  the  court 
made  an  order  directing  J.  H.  Gilmore  to 
proceed  to  obtain  judgments  upon  the  bonds 
which  he  had  been  directed  to  hold  for  the 
defendants:  and  this  was  done  in  March  or 
August  1868. 

At  the  August  term  1868,  Henderlite  and 
Thomas  Thurman,  in  his  own  right  and  as 
administrator  of  Edward  Thurman,  applied 
to  the  court  to  be  permitted  to  file  a  bill  to 
rehear,  and  review  and  set  aside  the  decrees 
entered  in  the  cause  on  the  8th  of  Septem- 
ber 1863,  and  the  5th  of  April  1864.  The 
ground  on  which  they  relied  for  reversing 
the  decrees  was,  that  by  the  emancipation 
proclamation  of  the  president  of  the  United 
States  and  acts  of  Congress  the  slaves,  for 
the  price  of  which  the  bonds  were  princi- 
pally given,  had  been  emancipated,  and 
therefore,  the  bonds  given  for  the  price  of 
them  were  null  and  void.  That  the  Alex- 
andria constitution,  adopted  in  April  1864, 
abolished  slavery,  and  on  that  ground  also 
the  bonds  were  illegal  and  void:  that  they 
were  also  illegal  and  void  by  virtue  of 

468  the  act  of  Congress  *of  July  I7th,  1862, 
to  punish  treason   and  rebellion :  and 

they  insist  that  the  sales  were  made  for 
Confederate  money,  and  the  price  of  the 
real  estate  should  be  scaled,  or  the  property 
again  sold. 

This  application  was  continued  until  the 
28th  of  August  1869,  when  the  court  over- 
ruled it  and  refused  to  allow  the  bill  to  be 
filed.  And  thereupon  Henderlite  applied  to 
a  judge  of  the  District  court  of  Appeals  at 
Abingdon  for  an  appeal :  and  the  case  was 
afterwards  transferred  to  this  court. 

Baxter,  for  the  appellant. 
Gilmore,  for  the  appellees. 

STAPLES,  J.  delivered  the  opinion  of 
the  court. 

This  case  has  been  twice  ably  and  elabo- 
rately argued  before  this  court.  As  the  first 
argument  was   before   three  judges  only,  a 


re-argument  before  a  full  court  was  re- 
quested. That  argument  was  heard  at  the 
last  term  held  in  Wytheville — all  the  judges 
being  present.  It  becomes  my  duty  now  to 
announce  their  unanimous  decision,  and  the 
reasons  upon  which  that  decision  is  based. 
The  controlling  question  in  the  case  is  as 
to  the  effect  of  the  proclamation  issued  by 
President  Lincoln  on  the  first  day  of  Jan- 
uary 1863,  and  known  as  the  emancipation 
proclamation.  On  the  one  hand,  it  is  main- 
tained, that  this  proclamation  from  the  time 
of  its  emanation,  in  connection  with  the 
various  acts  of  Congress  authorizing  and 
confirming  it,  conferred  a  right  to  freedom 
upon  all  slaves  within  the  States  therein 
designated.  On  the  other,  it  is  insisted, 
that  it  was  limited  in  its  practical  effect, 
to  such  slaves  individually  as  came  under 
its  operation  while  it  was  in  active  exercise 
as  a  war  measure.  In  order  to  discuss  prop- 
erly these  questions,  it  becomes  necessary 
to  recur  briefly  to  a  few  familiar  principles. 
It  has  never  been  maintained  by  any  re- 
spectable authority,  that  the  Federal 
469  government  was  authorized  *under 
the  constitution,  in  any  manner  to 
interfere  with  the  institution  of  slavery  in 
the  several  States.  The  right  of  property 
of  the  master  in  a  slave  was  recognized  not 
only  in  the  constitution,  but  by  every  de- 
partment of  the  government,  from  its  foun- 
dation down  to  the  commencement  of  the 
war  between  the  States.  If  any  proposition 
could  be  regarded  as  settled  beyond  all  cavil 
and  controversy,  it  was  that  this  institution 
was  entitled  to  the  benefit  of  all  the  provi- 
sions and  guarantees  provided  for  the  pro- 
tection of  any  other  property.  See  Pri  gg 
V.  Commonwealth  of  Pennsylvania,  16 
Peters,  U.  S.  R.  539.  But  a  very  brief 
period  before  the  commencement  of  hostil- 
ities the  Congress  of  the  United  States,  by 
a  resolution  unanimously  adopted,  declared 
that  neither  the  Federal  government,  nor 
the  people,  nor  the  governments  of  the 
non-slaveholding  States,  have  the  right  to 
legislate  upon,  or  interfere  with,  slavery 
in  any  of  the  slaveholding  States  of  the 
Union. 

It  cannot  be  necessary  by  argument  to 
maintain  that  a  power  denied  to  all  the  de- 
partments of  the  Federal  government  com- 
bined, cannot  be  exercised  by  the  executive 
alone.  His  powers  are  plainly  defined  in 
the  constitution  and  the  acts  of  Congress, 
and  to  these  we  must  look  to  ascertain  the 
measure  of  his  authority.  In  neither  can 
any  warrant  be  found  for  the  extraordinary 
powers  assumed  in  the  proclamation.  If 
any  act  or  resolution  was  ever  passed  by  the 
Federal  Congress,  authorizing  that  procla- 
mation or  sanctioning  it  after  it  was  issued, 
I  have  been  unable  to  find  it.  The  learned 
counsel  for  the  appellant  insisted  there  was 
some  such  legislation,  but  he  did  not  pro- 
duce it,  nor  tell  us  where  it  was  to  be  found. 
I  think  it  very  clear  that  no  such  laws  were 
ever  enacted  by  Congress. 

It  was  argued,  however,  that  the  President 
was  empowered  to  issue  the  proclamation 
in  virtue  of  his  authority  as  commander-in- 
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chief  of  the  army  and  navy  of  the   United 
States.     According  to   Mr.  Hamilton, 

470  the  *authority  of  the  president  under 
this   clause   of    the   constitution,    is 

nominally  the  same  with  that  of  the  king 
of  Great  Britain,  but  in  substance  it  is 
mach  inferior  to  it.  It  amounts  to  nothing 
more  than  the  supreme  command  and  direc- 
tion of  the  military  and  naval  forces  as  first 
general  and  admiral  of  the  Confederacy. 
The  doctrine  now  advanced,  however,  en- 
grafts upon  the  executive  department  new, 
undefined,  ideal  powers  not  enumerated  in 
the  constitution,  and  contrary  to  the  genius 
of  republican  government.  It  assumes  that 
a  state  of  war  utterly  abrogates  every  guar- 
antee provided  for  the  security  of  property, 
at  the  discretion  of  an  irresponsible  execu- 
tire.  When  combinations  are  formed  to  re- 
sist the  execution  of  the  laws,  too  powerful  to 
be  suppressed  by  the  ordinary  course  of  judi- 
cial proceedings,  the  president  is  authorized 
to  call  forth  the  whole  military  and  naval 
power  of  the  country.  In  such  case  the  war 
is  still  against  individuals,  and  not  against 
communities  and  States.  Confiscation  and 
forfeiture  may  follow  trial  and  conviction 
of  the  citizen.  But  it  cannot  be  denounced 
against  entire  communities  and  States — the 
innocent  equally  with  the  guilty — without 
trial  and  conviction. 

The  Supreme  court  of  the  United  States, 
in  a  late  case,  in  unmistakable  terms  repu- 
diates the  idea,  that  any  department  of  the 
government,  in  war  any  more  than  in  peace, 
can  exercise  powers  not  expressly  granted 
by  the  constitution.  In  ex  parte  Milligan, 
4  Wall.  U.  S.  121,  the  court  uses  this  strong 
and  patriotic  language :  '  *The  constitution 
is  a  law  for  rulers  and  people  in  war  and 
peace,  and  covers  with  the  shield  of  its  pro- 
tection, all  classes  of  m^n,  at  all  times,  and 
under  all  circumstances.  No  doctrine  in- 
volving more  pernicious  consequences  was 
ever  invented  by  the  art  of  man,  than  that 
any  of  its  provisions  can  be  suspended  dur- 
ing any  of  the  g^eat  exigencies  of  govern- 
ment. Such  a  doctrine  leads  directly  to 
anarchy  or  despotism.  The  theory  of  ne- 
cessity, on  which  it  is  based,  is  false ; 

471  for  the  government  within  the  *con- 
stitution  has  all   the   powers   granted 

to  it,  which  are  necessary  to  preserve  its 
existence.*' 

The  supporters  of  the  president's  procla- 
mation, however,  invoke  another  principle 
in  its  support,  which  has  an  important 
bearing  in  this  case.  They  maintain,  what 
is  nndoubtedly  true,  that  the  parties  to  a 
civil  war  stand  precisely  in  the  same  pre- 
dicament as  two  independent  nations,  who, 
3u:knowledging  no  superior,  have  recourse 
to  arms ;  and  that  the  late  struggle  between 
the  two  sections  t>eing  of  that  character,  it 
was  competent  for  the  Federal  authorities 
to  exercise  belligerent  powers,  and  to  treat 
the  people  of  the  Southern  States  as  public 
enemies  engaged  in  a  national  war;  and 
consequently,  that  all  persons  of  every  age, 
sex  and  condition,  residing  within  the  ter- 
ritory occupied  by  the  Confederate  forces, 
might  be  justly   considered,   and  were,    in 


fact,  considered  as  public  enemies,  and  sub- 
ject to  all  the  laws  of  war :  one  of  these  is, 
that  the  Federal  government  had  the  right 
not  only  to  coerce  the  Southern  section  by 
force,  but  to  cripple  its  resources  by  the 
seizure  and  confiscation  of  every  species  of 
property  which  might  have  been  made  use- 
ful in  the  struggle.  And  in  the  case  of 
slaves,  they  might  he  justly  emancipated 
as  a  means  of  weakening  the  enemy  and 
terminating  the  struggle. 

In  the  first  place,  it  is  by  no  means  cer- 
tain that  this  principle  of  belligerent  occu- 
pation applies  to  the  emancipation  of  slaves. 
There  is  very  high  authority  for  a  contrary 
doctrine.  At  the  close  of  the  Revolutionary 
war  a  claim  of  indemnity  for  slaves  taken 
away  by  the  British  forces,  was  instituted 
by  the  United  States  in  behalf  of  the  owners, 
and  was  successfully  maintained.  And  in 
the  negotiations  after  the  close  of  the  war 
of  1812,  Mr.  Adams,  then  secretary  of  State, 
took  the  ground  that  emancipation  of  slaves 
was  not  a  legitimate  mode  of  warfare,  and 
the  British  government  ought  to  restore  the 
property  or  to  indemnify  the  sufferers  by 
its  loss.     American  State   Papers,    vol.    11, 

p.  245. 
472         *Conceding,  however,    this  right  of 

emancipation,  and  giving  to  the  proc- 
lamation all  the  effect  of  a  war  measure 
between  independent  nations,  it  is  clear  it 
could  not  operate  in  regions  beyond  the 
control  of  the  Federal  authorities.  It  is 
laid  down  by  all  the  writers  on  international 
law,  that  the  right  of  appropriating  or  con- 
fiscating the  property  of  the  enemy  depends 
upon  belligerent  occupation.  The  procla- 
mations and  manifestoes  of  one  power  can 
never  have  any  effect  within  the  dominions 
or  possessions  of  the  other  not  embraced  by 
the  lines  of  conquest  and  occupation.  The 
authority  of  the  invader  extends  no  further 
than  his  possession.  His  title  rests  upon 
force,  and  is  measured  by  it.  This  is  an 
universal  principle  acknowledged  by  all. 

As  a  war  measure  then,  the  proclamation 
of  President  Lincoln  could  only  have  the 
effect  of  emancipating  such  slaves  as  came 
within  the  control  of  the  Federal  armies. 
The  authorities  upon  this  point  are  abun- 
dant. In  his  notes  to  Wheaton,  Mr.  Dana 
uses  the  following  language:  *^It  will  be 
observed,  that  this  order  of  emancipation 
was  not  a  legislative  act  of  the  law-making 
power  of  the  Union ;  but  an  act  of  the  pres- 
ident, in  his  character  as  commander-in- 
chief,  and  a  military  measure.  Although 
the  language  of  the  proclamation  is  general, 
and  in  the  present  tense,  as  if  giving  a 
legal  status  of  freedom  from  its  date  to  all 
slaves  in  the  designated  States ;  still  from 
the  nature  of  the  case,  it  would  seem  that, 
being  a  military  measure  by  a  commander- 
in-chief,  who  had  no  general  legislative 
authority  over  regions  of  country  not  in 
his  possession,  it  could  not  operate  further 
than  as  a  military  order.  From  that  time 
all  slaves  coming  under  the  control  of  the 
forces  of  the  United  States,  in  the  manner 
recognized  by  the  law  of  belligerent  occu- 
pation, were  to  be  free. 
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And  in  the  case  of  Comett   v.   Williams, 
in  the  Circuit  court  of  the  United  States  for 
the  State  of  Texas,  Judge  Duval  held  sub- 
stantially the  same  views.     He  said : 

473  **I  *have  always  regarded  the  procla- 
mation of  the  president,  issued  on  the 

1st  of  January  1863,  declaring   the   negroes 
free,  as  a  war  measure.     The  president  did 
not  base  his  right  to  issue  that  proclamation 
upon  any  clause  of  the  constitution,  or  even 
any  act   of   Congress.     It   was  justified  by 
the  necessities  of  war;  and  as  commander- 
in-chief  of  the  army  and  navy  of  the  United 
States,  he  resorted  to  it,  as   he   himself  de- 
clared,   as    a    war    measure.     Its  operation 
and  effect  depended  wholly  upon  the  success 
of  the   national   arms.     The    negroes   were 
set  free  not  by  the  mere   declaration   of  the 
president  that  they  were  so,  but  by  force  of 
arms.     Hence  I  have   always  supposed  that 
slaves  who  occupied  certain  sections  of  the 
country,    say   in   Virginia   and  Tennessee, 
and  who  first  fell  under  the   armed  control 
of  the  Union,  were  free  sooner  than  those 
in   Texas  or    the   extreme   south."    These 
views  are   supported   by   numerous   cases. 
United  States  v.  Rhodes,  7th  Circuit  for  the 
State    of   Kentucky;  Slabach   v.  Cushman, 
12    Florida   R.    472;  Leslie   v.    Langhorn's 
ex'or,    40   Ala.    R.   524;  Harrell  v.  Watson, 
63  North  Car.  R.   454 ;  Dorris   v.   Grace,    24 
Ark.    R.    326 ;  Hall  v.    Keese,    31  Texas  R. 
504;  Pickett  v.  Wilkins,  13  Rich.  S.  C.  Kq. 
R.  366;  Haslett   v.    Harris,    36  Georgia  R. 
632. 

We  have  the  most  satisfactory  evidence 
that  Mr.  Lincoln  himself  entertained  the 
same  opinion  in  regard  to  the  effect  of  his 
proclamation.  In  a  message  to  the  Federal 
Congress,  he  said:  ^^I  repeat  the  declaration 
made  a  year  ago,  that  while  I  remain  in 
my  present  position,  I  shall  not  attempt  to 
retract  or  modify  the  emancipation  procla- 
mation ;  nor  shall  I  return  to  slavery  any 
person  who  is  free  by  the  terms  of  the  proc- 
lamation or  any  act  of  Congress."  And  in 
the  Hampton  Roads  Conference,  being  asked 
by  Mr.  Stephens  what  effect  that  proclama- 
tion would  have  upon  the  institution  of 
slavery  in  the  States  therein  designated,  he 
said  that  was  a  judicial  question.  His  own 
opinion,    however,    was    that    as  the 

474  ^proclamation  was  a  war  measure,  it 
would  be  held  to  apply  only  to  such 

slaves  as  had  come  under  its  operation  while 
it  was  in  active  exercise. 

Upon  the  whole,  I  think  we  may  safely 
conclude,  both  upon  reason  and  authority, 
that  as  the  negroes  sold  under  the  decree  in 
this  case  were,  at  the  time  of  said  sale,  oc- 
cupying a  territory  exclusively  under  the 
control  and  within  the  lines  of  the  Confed- 
erate government,  the  rights  of  the  owners 
were  in  no  manner  impaired  or  affected  by 
the  proclamation.  They  were  slaves,  to 
every  intent  and  purpose,  at  the  time  of 
their  purchase  by  the  appellant's  intestate 
— so  treated  and  recognized  by  the  laws  and 
authorities  of  the  country.  They  were  the 
property  of  appellant's  intestate  at  the 
time  of  their  emancipation,  and  the  loss 
resulting  therefrom  must  fall  on  him.     This 


principle  was  distinctly  a£Srmed  in  Mittel- 
faolzer  V.  Fullarton,  6  Adol.  A  Ellis  N.  S. 
989,  51  Bng.  C.  L.  R.  That  was  an  action 
for  the  recovery  of  the  price  stipulated  to 
be  paid  for  fifty- three  apprenticed  laborers. 
The  defence  was  that  the  laborers  had  been 
set  free  by  act  of  the  Colonial  government 
in  British  Guiana,  where  the  apprentices 
werei  The  court  held  the  plaintiff  entitled 
to  recover,  though  the  apprenticeship  was 
determined  by  the  Legislature  before  the 
purchase  money  became  due.  And  this 
upon  the  g^i'ound  that  the  property  having 
passed,  and  being  destroyed  by  a  vis  major, 
the  loss  must  fall  upon  the  proprietor  when 
it  occurred. 

Another  ground  taken   by   appellants  is, 
that  contracts  for  the   sale   of  slaves  made 
since   1st   of   January   1863,    are  void  upon 
reasons  of  public   policy.     I  do  not  under- 
stand it  is  claimed  that   such   contracts  are 
founded  in  moral  turpitude,    but   that   they 
are  opposed  to  the  national   policy   and  in- 
stitutions, and  for  that  reason   should   not 
be  enforced.     It   is   a   general  rule  that  the 
validity  of  a  contract   is   to  be  determined 
by  the   law   of  the  place  where  it  is  made. 
If  valid   there,    it   is   by   the   law  of 
475      *nations  held  valid  everywhere.     The 
exceptions    to  this   rule  are  found  in 
those  cases  in  which  the  contract  is  immoral 
or  injurious  to    the    State   or   its  citizens. 
Contracts,  however,  for  the  sale  of  slaves, 
entered  into  in  States  which  allow  slavery, 
are   enforced   in    countries   which     regard 
slavery  as  contrary  to  the  principles  of  jus- 
tice,   humanity   and    natural    right.     This 
rule  is  founded  upon  the  idea  that  as  slavery 
is  not  in   violation    of  the  general  laws  of 
nations,  if  any   State   thinks  proper  to  es- 
tablish   and   continue    its   existence  by  its 
own  laws,  every  State   will   take   notice  of 
and  give  effect  to  contracts   sanctioned  by 
such   laws.     There   are  numerous  decisions 
in  support  of  this  principle.     Thus  in  Mad- 
razo    V.    Willes,    3    Bam.    &  Aid.  R.  353,  5 
Eng.  C.  L.  R.  313,  it  was  held,   that  a  for- 
eigner who  is  not  prohibited  by  the  laws  of 
his  own  country  from  carrying  on  the  slave 
trade,  may,  in  a   British   court   of   justice, 
recover  damages  sustained   by   him  by  rea- 
son   of   the   wrongful   seizure  by  a  British 
subject,  of  a  cargo  of  slaves  on   board  of  a 
ship  employed  by  such   foreigner   in  carry- 
ing on  the  African   slave   trade.     It  was  so 
held,  although   British  statutes  at  the  time 
denounced  the  traffic   as   inhuman   and  un- 
christian, and  inflicted  the  severest  penalties 
upon  British  subjects  engaged  in  it.     Best, 
J.,  with  whom  the  other  judges  concurred* 
said:  ** It  was  impossible  to  say   the    slave 
trade  was  contrary  to  the   law   of    nations. 
Most  of  the  States  of  Christendom  had  con- 
sented to  its  abolition ;  but   Spain    had   re- 
served to  herself  a  right   of  carrying  it  on 
in  that  part  of  the  world   where  this  trans- 
action occurred.     Her  subjects  could  not  be 
legally  interrupted  in  buying  slaves  in  that 
part  of  the  ^lobe,  and  have   a  right   to  ap- 
peal to  the  justice  of  this  country   for  any 
injury  sustained  by  them  from   such  an  in- 
terruption.'*    And  in  the  Commonwealth  v. 
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Aves,  18  Pick.  R.  193,  Chief  Justice   Shaw 
declares,  that  in  pursuance  of  a  well  known 
maxim,  that    in   the  construction   of  con- 
tracts the  lex  loci  contractus  shall  gov- 

476  em,  if  a  note  of  hand  made  in  *New 
Orleans  were  sued  on  in  Massachu- 
setts, and  the  defence  should  be  that  it  was 
a  bad  consideration,  or  without  considera- 
tion, because  g^iven  for  the  price  of  a  slave 
sold,  it  may  well  be  admitted  that  such  a 
defence  could  not  prevail,  because  the  con- 
tract was  a  legal  one  by  the  law  of  the 
place  where  it  was  made. 

These  principles  apply  with  peculiar  force 
to  contracts  for  the  sale  of  slaves  entered 
into  at  a  period  when  the  institution  was 
recognised  and  protected  by  the  fundamen- 
tal laws,  and  sanctioned  by  the  public  sen- 
timent of  the  State.  It  would  be  monstrous 
to  hold  that  a  contract,  perfectly  fair  and 
legal  when  made,  can  become  illegal,  or  be 
held  contrary  to  public  policy,  by  reason  of 
a  subsequent  alteration  of  the  laws  and 
constitution  of  the  State.  At  the  time  of 
the  purchase  in  this  case  slavery  was  still 
an  established  institution  of  Virginia, 
recognized  and  sustained  both  by  the  Rich- 
mond and  Wheeling  Grovemment.  Nor  was 
its  existence  contrary  to  the  public  policy 
of  the  United  States  government.  It  still 
prevailed  in  the  States  claiming  to  be  loyal 
to  that  goverxfment.  Congress  had  not  at- 
tempted to  interfere  with  it  anywhere.  Its 
legislation  related  only  to  such  slaves  indi- 
▼idually  as  came  under  federal  control.  It 
is  true  that  the  proclamation  asserted  the 
emancipation  of  all  the  slaves  within  the 
designated  States.  In  this  respect,  as  has 
been  seen,  it  was  utterly  without  authority. 
The  powers  therein  assumed  were  not  con- 
ferred, nor  were  they  confirmed  by  the  leg- 
islative department.  The  proclamation  was 
issued  not  because  slavery  was  believed,  or 
even  asserted,  to  be  unjust  or  opposed  to 
public  policy,  but  avowedly  as  a  war  meas- 
ure—a military  necessity  essential  to  the 
success  of  the  federal  arms.  In  regions 
of  country  under  Confederate  control  it  had 
no  more  effect  than  a  manifesto  confiscating 
all  the  real  and  personal  property  in  the 
Southern  States.  In  all  these  regions  slaves 
were  treated  as  property  by  the  laws,  by 
the  government,   and  by  the  people. 

477  They  *were  administered   by  execu- 
tors; they  were  sold  under  executions 

and  decrees  of  courts ;  they  passed  by  be- 
quest and  distribution ;  they  were  the  sub- 
ject of  purchase  and  sale  amid  all  classes  of 
society,  in  every  form  of  investment,  traffic 
and  speculation.  It  would  not  be  extrava- 
gant to  say,  that  during  the  four  years' 
war  alone  the  investments  in  slaves 
amounted  to  millions.  We  are  now  told 
that  public  policy  requires  the  courts  to 
annul  any  and  every  contract  entered  into 
during  this  period,  based  upon  the  sale  of 
property  thus  recognized  and  sanctioned  for 
generations  by  the  sentiments,  the  laws 
and  the  tastes  of  the  people  of  Virginia. 
The  proposition  involves,  in  my  judgment, 
an  admission  derogatory  to  our  whole  pre- 
vious history.    Notwithstanding  the  insti- 


tution was  recognized  as  lawful  and 
constitutional  by  both  State  and  Federal 
government,  was  sustained  by  public  senti- 
ment, was  interwoven  wtih  the  entire 
framework  of  society,  and  was  believed  by 
men  eminent  for  wisdom  and  piety  to  be  in 
accordance  with  the  principles  of  religion, 
humanity  and  justice ;  notwithstanding  all 
this,  because  it  has  been  destroyed  by 
paramount  force,  we  are  expected  not  only 
to  give  it  up  without  a  murmur,  but  to  sur- 
render all  our  previous  convictions,  to  yield 
our  faith  and  consciences  to  the  keeping  of 
others,  and  henceforth  to  believe  that 
slavery  was  wrong  in  itself — a  curse  upon 
our  country — a  moral  leprosy  which  cor- 
rupted the  life-blood  of  the  nation.  The 
proposition  now  advanced  means  this,  or  it 
amounts  to  nothing.  If  slavery  was  law- 
ful— if  it  was  not  opposed  to  good  morals 
and  national  honor — it  is  idle  to  say  that 
the  destruction  of  the  institution  can  impair 
or  affect  contracts  made  during  the  period 
of  its  legal  and  constitutional  existence. 

It  is  worthy  of  notice,  that  in  nearly  all 
the  States  in  which  this  question  has  been 
raised,  the  validity  of  this  class  of  contracts 
has  been  fully  sustained.  Georgia,  Arkan- 
sas and  L/Ouisiana  are  exceptions. 
478  But  in  these  *States  the  decisions 
were  based  avowedly  upon  the  provi- 
sions in  their  State  constitutions  prohibit- 
ing the  courts  from  rendering  judgment  of 
recovery  in  such  cases.  The  Supreme  court 
of  the  United  States  reversed  the  decisions 
rendered  by  the  Georgia  and  Arkanbas 
courts,  upMon  the  ground  that  these  provi- 
sions impaired  the  obligation  of  contracts. 
I  understand  three  of  the  judges  dissented 
upon  the  ground  the  contracts  were  void 
upon  reasons  of  public  policy.  A  large 
majority  of  the  court  sustained  the  validity 
of  the  obligations  given  for  the  purchase 
money,  though  the  reasoning  of  the  court 
on  this  branch  of  the  subject  is  not  given. 
It  was  argued,  however,  that  as  the  pur- 
chaser was  deprived  of  his  slaves  by  the  act 
of  the  State,  so  by  the  act  of  the  State  he 
should  be  relieved  of  the  obligation  to  pay 
for  them.  The  gross  injustice  of  the  gov- 
ernment, in  requiring  the  citizen  to  pay  for 
property  wrested  from  him  by  the  sovereign 
power,  has  been  strongly  pressed  upon  our 
consideration.  In  the  first  place,  the  eman- 
cipation of  slaves  in  Virginia  was  not  the 
act  of  the  State,  nor  in  any  manner  effected 
by  its  agency.  It  did  not  depend  upon,  nor 
was  it  the  result  of,  the  ratification  of  the 
Thirteenth  Amendment  by  the  State.  The 
effect  of  that  amendment  was  merely  to 
prohibit  the  institution  for  the  future  in 
Virginia.  The  slaves  in  the  State  were  as 
absolutely  free  at  the  close  of  the  war  with- 
out as  with  that  amendment.  They  were 
emancipated  by  force  of  arms  by  the  con- 
quest and  subrogation  of  the  South.  All 
men  knew  the  fact,  and  all  acquiesced  in 
the  result.  The  State  is,  therefore,  not  in 
the  predicament  of  compelling  her  citizens 
to  pay  for  property  of  which  she  has  de- 
prived them. 
But    the    argument   upon    this    point    is 
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founded  upon  some  confusion  of  ideas  in 
respect  to  the  functions  of  the  judicial  and 
legislative  departments.  The  constitution 
declares  that  the  citizen  shall  not  be  de- 
prived   of   his   property   without  due 

479  process  of  law ;  nor  shall  private  *prop- 
erty  be  taken  for  public  use   without 

just  compensation.  If,  however,  by  an  act 
of  sovereign  power,  private  property  is 
seized  and  confiscated,  the  question  of  com- 
pensation or  indemnity  is  addressed  not  to 
the  judicial,  but  to  the  legislative  depart- 
ment. Whether  the  citizen  is  entitled  to 
redress,  and  the  measure  of  such  redress, 
involve  political  considerations  with  which 
the  courts  have  no  concern.  They  may 
pronounce  the  act  of  seizure  unconstitu- 
tional, and  they  may  decree  restitution  in 
cases  falling  within  their  appropriate  juris- 
diction. But  they  cannot  annul  a  contract 
and  relieve  a  purchaser  of  his  obligation  to 
pay,  because  the  government  by  usurpation 
and  violence  has  confiscated  the  property 
purchased,  without  making  just  compensa- 
tion. They  can  no  more  discharge  an 
obligation  to  pay  for  a  slave  emancipated 
than  for  a  horse,  or  any  other  chattel  tak^n 
by  the  government  agents,  or  seized  by  in- 
vading armies.  The  purchaser  of  a  slave 
long  before  the  war  may  with  equal  propri- 
ety claim  an  abatement  of  the  purchase 
money,  upon  the  ground  of  a  failure  of  title 
and  consideration  by  act  of  the  government. 
If  he  has  already  paid,  he  would,  for  the 
same  reason,  be  equally  entitled  to  recover 
back  such  share  or  proportion  of  the  pur- 
chase money  as  would  compensate  him  for 
the  loss  sustained. 

To  these  results  we  are  inevitably  con- 
ducted by  the  proposition  of  appellant's 
counsel.  The  entire  argument  is  based 
upon  a  misconception  of  the  effect  of  a  war- 
ranty. Take  the  case  of  the  sale  of  a  slave 
made  during  the  war,  with  the  usual  cove- 
nant that  **he  is  a  slave  for  life.'»  What 
is  the  effect  of  these  words?  Simply  that 
the  negro  sold  had  then  no  valid  claim  to 
freedom,  with  either  a  present  or  future 
right  of  enjoyment ;  that  his  political  and 
personal  status  was  that  of  a  slave  under 
the  constitution  and  laws  as  they  then  ex- 
isted. The  vendor  did  not  mean  to  warrant 
that  the  laws  allowing  slavery  would  never 
be   changed.    Whether   emancipation 

480  *was  effected  by  the  conquest  and 
subrogation  of  the  South,  or  by  oper- 
ation of  the  constitutional  amendment,  it 
was  an  act  of  supreme  power — of  sovereign 
authority.  It  can  scarcely  be  supposed  the 
vendor  intended  to  give,  or  the  vendee  to 
require,  a  warranty  against  the  exercise  of 
such  sovereign  authority.  It  was  doubtless 
upon  this  principle  the  case  of  Osborne  v. 
Nicholson  was  decided.  Here  the  plaintiff 
sued  on  a  note  given  in  1861,  the  consider- 
ation of  which  was  a  negro  slave,  warranted 
a  slave  for  life.  Art.  15,  {  14,  of  the  con- 
stitution of  Arkansas,  which  went  into 
operation  in  1868,  forbids  any  recovery  on 
such  contracts,  and  accordingly  the  Supreme 
court  of  that  State  gave  judgment  for  the 
-defendant.     Upon  an  appeal  to  the  Supreme 


court  of  the  United  States,  it  was  held  that 
the  contract  being  valid  when  made,  was 
enforceable  in  the  courts,  and  that  the 
emancipation  of  the  slave  being  an  exercise 
of  sovereign  power  by  the  State,  was  not 
a  breach  of  the  warranty,  and  did  not  inval- 
idate the  contract. 

lyet  it  be  conceded,  however,  that  a  citi- 
zen may  insure  against  the  act  of  his  gov- 
ernment. It  is  not  to  be  presumed  that  he 
intended  to  do  so.  To  warrant  such  an  in- 
terpretation of  the  contract,  the  language 
should  be  plain  and  unequivocal.  It  ought 
to  appear  that  he  had  reference  to  such  a 
contingency.  To  construe  the  ordinary 
formulas  used  in  contracts  of  sale  as  con- 
stituting such  warranty,  would  be  to  violate 
the  settled  rules  of  construction,  and  to  im- 
pose upon  the  vendor  a  liability  never  con- 
templated by  either  of  the  parties.  No  one 
will  seriously  maintain  that  in  a  conveyance 
of  real  estate  a  warranty  of  title  or  cove- 
nant for  quiet  enjoyment,  will  be  held  to 
be  broken  by  the  exercise  of  the  right  of 
domain  on  the  part  of  the  State.  The  rea- 
son is,  that  in  the  sale  and  purchase  of 
property  parties  are  presumed  to  contract 
with  reference  and  in  subordination  to  the 
sovereign  authority  to  divest  the  title  of 
the  owner  when  the  public  interests  re- 
quire it.  Such  conditions  are  always 
481  *implied  in  every  sale,'  and  must  be 
presumed  to  be  known  to  all,  and  rec- 
ognized by  all,  and  are,  therefore,  never 
inscribed  in  the  agreement  of  the  contract- 
ing parties.  Whether  the  power  in  any 
case  has  been  constitutionally  exercised  or 
not;  whether  the  property  of  the  citizen 
has  been  arbitrarily  wrested  from  him  by 
violence  and  wrong  without  compensation, 
are  questions  between  him  and  the  govern- 
ment. They  cannot  affect  or  alter  the  lia- 
bility of  the  vendor  and  convert  his  warranty 
into  a  policy  of  insurance  against  the  act 
of  the  government. 

These  considerations  apply  with  peculiar 
force  to  the  sale  of  slaves  after  the  date  of 
President  L/incoln's  proclamation.  After 
that  period  it  was  well  understood  in  the 
South,  that  the  success  of  the  Federal  arms 
would  be  the  doom  of  slavery.  All  classes 
of  society  appreciated  this  peril  to  which 
they  were  exposed.  Parties  bought  and  sold 
and  partitioned  estates  in  view  of  this  con- 
tingency. With  many  confident  in  the  ex- 
pectation of  ultimate  success,  this  species 
of  property  was  considered  the  best  in%'est- 
ment  which  could  be  made.  By  others  who 
held  to  the  idea,  that  when  the  cause  was 
lost  all  else  was  lost  worth  having,  slave 
property  was  regarded  as  safe  and  valuable 
as  any  other  in  the  States  south.  Others 
again  made  large  purchases  from  the  ne- 
cessities of  their  position  or  a  desire  for 
speculation  and  gain.  Whatever  may  have 
been  the  motives  of  purchasers,  it  is  im- 
possible to  say,  that  eiUier  party  understood 
that  the  loss  of  the  slaves  by  the  results  of 
the  war  would  effect  the  obligation  fo  the 
contract.  If  it  was  so  understood  it  was 
expressed  in  the  agreement  by  words  of 
plain    and     unambiguous    import.      These 
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considerations,  it  seems  to  me,  effectually 
dispose  of  the  argument  in  respect  to  the 
failure  of  consideration.  If  there  has  been 
such  failure,  it  was  not  because  of  any  de- 
fect in  the  title  of  the  vendor  at  the  time 
of  sale.  It  is  the  title  of  the  purchaser  that 
was  destroyed,    not   that  of  the  seller.     If 

the  slave  had  escaped,  or  had  been 
4S2     taken  from  the  possession  of  the  *pur- 

chaser  by  superior  numbers  within  a 
short  period  after  the  sale,  the  result  would 
have  been  the  same.  In  either  case  the 
purchaser  acquired  all  he  contracted  for, 
but  his  enjoyment  was  not  commensurate 
with  his  expectations.  His  title  was  per- 
fect, but  it  furnished  no  security  against 
the  might  of  conquering  armies. 

In  the  present  case  there  cannot  be  the 
shadow  of  a  difficulty.  The  slaves  were 
purchased  at  a  judicial  sale,  as  to  which 
the  doctrine  of  caveat  emptor  applies  in  all 
its  strictness.  The  appellants  purchased 
with  full  knowledge  of  all  the  facts,  and 
they  assumed  all  the  risks  attending  the 
acquisition  of  this  species  of  property  in 
the  then  existing  condition  of  the  country. 
The  appellant's  intestate  was  one  of  the 
parties  plaintiffs  in  this  suit,  asking  for  a 
sale  of  the  slaves  upon  the  ground  that  par- 
tition could  not  be  conveniently  made.  The 
appellees  were  infants  and  non-residents  at 
the  time,  taking  no  part  in  the  suit,  and 
probably  ignorant  of  its  existence.  In  no 
view  can  they  be  held  responsible  for  the 
loss  sustained  by  the  purchaser.  I  think, 
therefore,  the  Circuit  court  did  not  err  in 
refusing  to  vacate  the  bonds  executed  by 
appellant's  intestate  for  the  price  of  the 
slaves  sold  under  the  decree  of  September 
1863. 

Although  not  entitled  to  all  the  relief 
asked  for  by  him,  the  appellant  has  the 
right  to  have  adjudicated  the  question  as 
to  the  amount  actually  due  by  his  intestate 
upon  said  bonds.  It  is  true  that  judgments 
have  been  recovered  thereon.  The  suit, 
however,  is  still  pending  in  the  Chancery 
court,  which  has  complete  jurisdiction  to 
ascertain  and  settle  the  rights  of  all  the 
parties  before  the  court.  It  cannot  be  pre- 
cluded from  so  doing  hy  the  fact .  of  the 
rendition  of  judgments  upon  the  bonds 
given  by  the  purchaser  under  its  own  de- 
cree. It  is  claimed  by  the  appellant,  that 
contracts  were  entered  into  with  reference 
to  Confederate  States  treasury  notes  as  a 
standard  of  value,  and  the  bonds  are  paya- 
ble in  that  currency ;  and  this  is   denied  by 

the  appellee. 
483         ♦As   the    latter  have    the    evidence 

afforded  by  a  judgment  in  their  favor, 
and  as  there  is  no  positive  proof  in  the 
record  showing  the  kind  of  currency  stipu- 
lated to  be  paid,  or  with  reference  to  which 
the  purchase  was  made,  it  would  be  prema- 
ture in  this  court  to  undertake  now  to  decide 
these  matters  of  controversy.  The  appel- 
lant should,  however,  have  an  opportunity 
of  establishing  this  ground  of  defence.  As 
this  point  was  not  distinctly  presented  in 
the  court,  nor  any  claim  to  relief  based 
upon  it,  this  court  can  only  affirm  the  decree 


with  costs,  with  directions  that  an  enquiry 
be  instituted  in  the  Circuit  court,  if  desired 
by  either  of  the  parties,  as  to  the  kind  of 
currency  in  which  the  bonds  are  payable, 
or  with  reference  to  which  they  were  entered 
into  as  a  standard  of  value. 

Decree  affirmed. 


484  'Beery  &  als.  v.  I  rick  &  als. 

Newton's  Ex'or  v.  Bushong. 
Auffust  Term.  1873,  Staunton. 
[13  Am.  Rep.  530.] 

I.  Renovsl  of  Csujm  from  SUte  to  Federal  Court.— 

A  suit  in  a  State  coart  cannot  be  removed  to  a 
United  Sutes  court,  unless  the  suit  might  have 
been  brought  originally  in  the  last  court 

a.  Sane —Plaintiffs  Resldeate  of  Different  5Utee.*— 
There  are  several  plaintiffs  In  a  suit  In  a  State 
court,  some  of  whom  live  out  of  the  State,  and 
others  live  In  it,  and  the  interests  of  all  are  so 
connected  that  the  rights  and  interest  of  one  can- 
not be  adjudicated  separately;  the  defendants 
live  in  the  State.  The  non-resident  plalnaffs  are 
not  entitled  to  have  the  cause  removed  to  a  United 
States  court,  under  the  act  of  Congress  of  March 
2, 1807,  for  the  removal  of  cau8es.t 

3.  Same— No  Removal  after  Appeal  to  Higbeat  State 
Court,  t— After  a  decree  upon  the  merits  has  been 
made  in  a  suit  in  a  State  court  and  an  appeal  has 
been  taken  to  the  Court  of  Appeals,  and  the  case 
is  pending  in  that  court  no  party  has  the  right  to 
have  the  cause  removed  to  a  United  States  court. 

In  each  of  these  cases  there  was  a  mo- 
tion to  remove  the  cause  to  the  Circuit 
court  of  the  United  States,  held  at  Harri- 
sonburg. The  first  case  was  a  suit  in  equity 
in  the  Circuit  court  of  Rockingham,  after- 
wards removed  to  the  Circuit  court  of  Au- 
gusta, by  the  widow  and  four  of  the  children 
and  heirs  of  Abraham  Beery,  deceased, 
against  Andrew  B.  Irick,  M.  H.  Effinger 
and  others,  to  recover  certain  sums  of  money 
claimed  to  be  due  from  Irick  for  the  purchase 

•Plaintiffs  Reeideata  of  Different  States.— Approved 
in  George  v.  Pilcher,  28  Qratt.  318.  See  also.  noU  to 
Continental  Ins.  Co.  v.  Kasey,  27  Oratt  216. 

In  Burlew  v.  Quarrier,  16  W.  Va.  147,  the  court 
cited  the  principal  case  as  authority  for  the  follow- 
ing propositions:  "1.  A  suit  in  a  state  court  cannot 
be  removed  to  a  United  States  court  unless  the  suit 
might  have  been  brought  originally  in  the  last 
named  court  2.  There  are  several  plaintiffs  in  a 
suit  in  a  state  court  some  of  whom  live  out  of  the 
state,  and  others  live  in  it  and  the  interests  of  all 
are  so  connected  that  the  rights  and  interests  of 
one  cannot  be  adjudicated  separately;  the  defend- 
ants live  in  the  state.  The  non-resident  plaintiffs 
are  not  entitled  to  have  the  cause  removed  to  a 
United  States  court  under  the  act  of  Congress  of 
March  2, 1867,  for  the  removal  of  causes.'*  See  12 
Am.  Rep.  590,  and  note. 

tSee  the  statute  in  the  opinion  of  Judge  Christian- 

(No  Removal  after  Appeal  to  Highest  State  Court— 
The  principal  case  was  approved  and  sustained  in 
Continental  Ins.  Co.  v.  Kasey,  27  Gratt  221,  and 
cited  In  Henen  v.  B.  &  O.  R.  Co.,  17  W.  Va.  893. 
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of  a  tract  of  land  of  which  Abraham  Beery 
had  died  seized,  and  which,  after  his  death, 
had  been  sold  in  1857  under  a  decree  of  the 
court  and  purchased  by  Irick.  Abraham 
W.  Beery,  one  of  the  plaintiffs,  had  been 
for  years  before  the  suit  was  brought,  an 
inhabitant  of  the  State  of  Illinois ;  the 

485  other   plaintiffs  *and   the  defendants 
were  citizens  of  and  residents  in  Vir- 

g-inia.  There  was  a  final  decree  in  favor 
of  Irick  and  Effinger  as  to  the  most  impor- 
tant part  of  the  plaintiffs'  claim,  and  a 
decree  for  an  account  as  to  some  other  mat- 
ters :  and  the  plaintiffs  applied  to  a  judge 
of  this  court  for  an  appeal  from  the  decree, 
which  was  allowed.  After  the  appeal  had 
been  allowed,  and  whilst  the  cause  was 
pending  in  this  court,  Abraham  W.  Beery 
made  the  motion  for  the  removal  of  the 
cause. 

The  second  case  was  also  a  suit  in  equity 
in  the  Circuit  court  of  Augusta  county,  by 
Samuel  Bushong  and  three  others,  legatees 
of  Mary  C.  Bushong,  deceased,  against 
John  Newton,  her  executor,  and  on  his  death 
revived  against  his  executor  and  others, 
seeking  to  recover  the  legacies  bequeathed 
to  them.  There  was  a  final  decree  In  favor 
of  the  plaintiffs;  and  Newton's  executor 
applied  to  a  judge  of  this  court  for  an  ap- 
peal ;  which  was  allowed.  Samuel  Bushong 
and  two  of  the  other  plaintiffs  were  living 
out  of  the  State  of  Virginia ;  the  other  par- 
ties lived  in  the  SUte. 

After  the  appeal  had  been  allowed,  and 
the  case  was  pending  in  this  court,  the 
non-resident  parties  made  the  motion  for 
the  removal  of  the  case. 

Fultz,  for  the  motion. 

Sheffey  Sl  Bumgardner,  Baldwin  Sl  Coch- 
ran, against  it. 

CHRISTIAN,  J.  deUvered  the  opinion  of 
the  court. 

In  these  two  causes  a  motion  is  submitted 
by  certain  non-resident  parties  (in  the  first 
named  cause,  by  one  of  the  appellants,  and 
in  the  other  by  three  of  the  appellees),  to 
remove  them  from  this  court,  where  they 
are  now  pending  upon  appeals,  to  the  Cir- 
cuit court  of  the  United  States  for  this  dis- 
trict. 

The  application  for  removal  is  made  un- 
der the  act  of  Congress  of  March  2d,  1867. 
*'The  act  of  July  27th,  1866,  for  the  re- 
moval of  causes  from   State  courts  is 

486  ^hereby  amended  as  follows:  That 
where  a  suit  is  pending,  or  may  here- 
after be  brought,  in  any  State  court,  in 
which  there  is  a  controversy  between  a  cit- 
izen of  the  State  in  which  the  suit  is 
brought  and  a  citizen  of  another  State,  and 
the  matter  in  dispute  exceeds  the  sum  of 
five  hundred  dollars,  exclusive  of  costs,  such 
citizen  of  another  State,  whether  he  be 
plaintiff  or  defendant,  if  he  will  make  and 
file  in  such  State  court  an  affidavit  stating 
that  he  has  reason  to  and  does  believe,  that 
from  prejudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  such  State  court, 
may  at  any  time  before   the   final   hearing 


or  trial  of  the  suit,  file  a  petition  in  such 
State  court,  for  the  removal  of  the  suit  into 
the  next  Circuit  court  of  the  United  States 
to  be  held  in  the  district  where  the  suit  is 
pending,  and  offer  good  and  sufiicient  secur- 
ity for  his  entering  in  such  court  on  the 
first  day  of  its  session  copies  of  all  process, 
pleadings,  depositions,  testimony  and  other 
proceedings  in  said  court,  and  doing  other 
such  appropriate  acts  as,  by  the  act  to 
which  this  is  amendatory,  are  required  to 
be  done  upon  the  removal  of  a  suit  into  the 
United  States  court ;  and  it  shall  thereupon 
be  the  duty  of  the  State  court  to  accept  the 
surety,  and  proceed  no  further  in  the  suit; 
and  the  said  copies  being  entered  as  afore- 
said in  such  court  of  the  United  States,  the 
suit  shall  there  proceed  in  the  same  manner 
as  if  it  had  been  brought  there  by  original 
process." 

If  the  petitioners  in  the  cases  before  us 
have  brought  themselves  within  the  provi- 
sions of  this  statute ;  if,  in  other  words, 
thejjr  are  such  parties  as  the  statute  de- 
scribes, and  this  tribunal  is  such  a  State 
court  as  is  referred  to,  in  its  terms,  then  it 
is  a  matter  of  right  to  the  petitioners  to 
have  their  cause  removed  to  the  Circuit 
court  of  the  United  States ;  and  this  court 
has  no  discretion  on  the  subject.  To  deter- 
mine these  questions,  it  becomes  necessary 
to  enquire  into  and  ascertain  the  true  con- 
struction of  the  act  of  Congress  of  March 
2d,    1867,    and    those    acts   of  which    it   is 

amendatory. 
487  *The    jurisdiction    of   the    Federal 

courts  is  clearly  defined  by  the  con- 
stitution of  the  United  States,  and  the  laws 
of  Congress;  and  it  is  a  proposition  too 
clear  to  admit  of  argument  or  doubt,  that 
no  cause  can  be  removed  into  the  Federal 
courts  from  a  State  court,  except  it  be  a 
cause  of  which,  from  the  relation  of  the 
parties,  or  the  subject  matter  of  the  contro- 
versy, the  Federal  court  could  have  origi- 
nally taken  the  jurisdiction. 

It  is  perfectly  obvious,  that  no  suit  can 
be  removed  to  the  national  courts,  which 
might  not  by  the  constitution  of  the  United 
States  have  been  originally  commenced  in 
one  of  these  courts.  It  was  never  intended 
by  the  act  of  Congress  known  as  the  judi- 
ciary act,  and  the  acts  amendatory  thereof, 
to  extend  the  jurisdiction  of  these  courts 
over  causes  brought  before  them  on  removal, 
beyond  the  limits  prescribed  to  their  origi- 
nal jurisdiction;  and  such  is  the  judicial 
construction  which  has  uniformly  been 
given  to  these  statutes. 

It  may,  therefore,  be  safelv  assumed,  that 
all  the  decisions  affecting  tne  original  ju- 
risdiction of  the  United  States  courts,  in 
the  classes  of  cases  which  may  be  removed, 
are  equally  applicable  to  them  as  the  sub- 
jects of  removal.  Conkling's  Treatise  177, 
and  cases  there  cited. 

It  is  too  well  settled  to  require  a  citation 
of  authorities  to  support  the  proposition, 
that  where  the  jurisdiction  of  the  United 
States  courts  depends  upon  the  citizenship 
of  the  parties,    all  the   plaintiffs  must   be 
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competent  to  sue  and  all  the  defendants  to 
be  sued  in  said  courts. 

The  expression  used  in  the  judiciary  act, 
''or  where  the  suit  is  between  a  citizen  of 
the  State  where  the  suit  is  broug^ht  and  a 
citizen  of  another  State, "  means,  obviously, 
that  each  distinct  interest  should  be  rep- 
resented by  persons,  all  of  whom  are  en- 
titled to  sue,  or  may  be  sued  in  the  Federal 
courts.  That  is,  when  the  interest  is  joint, 
each  of  the  persons  concerned  in  the  inter- 
est must  be  competent  to  sue,  or  be  sued  in 
those  courts.     Strawbrid^e  v.  Curtiss, 

488  3  Cranch,  R.  267 ;  Corporation  'of  New 
Orleans  v.  Winter  A  als.,  1  Wheat.  R. 

91 ;  17  How.  U.  S.  R.  468 ;  2  Paine   R.    103. 

In  both  of  the  cases  which  are  now  sought 
to  be  removed  to  the  Circuit  court  of  the 
United  States,  a  part  of  the  plaintiffs  are 
citizens  of  other  States,  and  part  are  citi- 
zens of  Virginia.  In  the  case  of  Beery  v. 
Irick,  one  of  six  plaintiffs  is  a  citisen  of 
the  State  of  Indiana,  and  the  remaining  five 
are  citizens  of  Virginia. 

The  interests  of  these  plaintiffs  in  both 
cases  are  so  blended  and  tied  up  together, 
and  so  connected  with  the  interests  of  the 
defendants  in  the  two  chancery  causes  re- 
spectively, in  which  they  are  all  made  par- 
ties, that  it  is  impossible  that  their  rights 
can  t>e  adjudicated  without  having  all  the 
parties  before  the  same  tribunal.  It  is  ob- 
vious, therefore,  that  in  neither  case  could 
the  Federal  courts  take  original  jurisdiction, 
because  they  are  both  cases  where  the  juris- 
diction depends  altogether  on  the  citizenship 
of  the  parties,  and  a  part  of  the  plaintiffs 
are  citizens  of  Virginia  and  a  part  citizens 
of  other  States;  and  it  is  manifest  their 
interests  cannot  be  separated. 

If,  therefore,  the  motion  now  made  here 
in  the  appellate  court,  had  been  made  in 
the  courts  below  (Circuit  courts  of  Rock- 
ingham and  Augusta),  and  lief  ore  the  final 
hearing,  it  ought  not  to  have  been  enter- 
tained, because  the  cases  were  not  such  as 
could  have  been  originally  brought  in  the 
Circuit  courts  of  the  United  States.  Hub- 
bard Ac  V.  Northern  R.  R.  Co.,  3  Blatchf. 
K.  84;  S.  C.  25  Vermont  R.  715;  Wilson  v. 
Blodget,  4  McLean's  R.  363;  Fisk  v.  Chi- 
cago, &c.,  R.  R.  Co.,  53  Barb.  R.  (N.  Y.) 
472. 

In  the  last  named  case  it  was  distinctly 
decided,  that  '^unless  all  the  plaintiffs  are 
citizens  of  the  State  in  whose  court  the  suit 
is  brought,  and  all  the  defendants  citizens 
of  a  State  other  than  that,  the  case  cannot 
be  removed  to  the  United  States  Court." 

But  in  the  cases   before  us,  there  was  a 

final  decree   by  the  court   below,    and    no 

motion  was  submitted  for  a  removal 

489  *while  pending  in  that  court.  But 
the  motion  is  made  here  in  the  Ap- 
pellate court,  for  the  first  time,  after  a  final 
hearing  of  the  causes  in  the  court  below. 
In  the  one  case  there  was  a  decree  in  favor 
of  the  petitioner,  in  the  other,  a  decree 
^painst  the  parties  asking  for  removal. 

If  the  cases  before  us  were  such  cases  as 
could  be  removed  at  any  stage  of  the  pro- 
ceedings, to  the  Circuit  court  of  the  United 


States,  it  is  clear  that  the  motion  comes  too 
late  when  made  in  the  Supreme  appellate 
tribunal  of  the  State.  The  act  provides 
that  the  non-resident  party  to  a  suit  in  a 
State  court  t>etween  a  citizen  of  that  State 
and  a  citizen  of  another  State,  shall  be  en- 
titled to  a  removal  of  his  cause  to  the  next 
Circuit  court  of  the  United  States  to  be 
held  in  the  district  where  the  suit  is  pend- 
ing, on  making  the  proper  application  ^^at 
any  time  before  the  final  hearing  or  trial 
of  the  suit. ' ' 

The  question  we  have  to  consider,  is  (ad' 
mitting  for  the  time  that  it  is  a  proper 
case  for  a  removal),  was  the  application 
made  before  the  *' final  hearing  or  trial," 
within  the  meaning  and  intent  of  the  stat- 
ute. 

The  word  * 'final"  applies  to  and  qualifies 
the  word  hearing,  and  not  the  word  ^* trial. " 
In  the  act  of  1866  the  language  is  ''before 
trial  or  final  hearing."  The  transposition 
of  the  words  in  the  act  of  1867  was  jn'obably 
accidental,  and  not  affecting^  nor  designed 
to  affect,  any  change  in  the  meaning.  The 
words  "final  hearing"  are  ordinarily  ap- 
plied to  cases  in  equity,  while  the  word 
"trial"  is  applied  to  actions  at  law.  The 
obvious  and  unmistakable  intention  of  the 
statute  was  to  require  a  party  desiring  a 
removal  to  do  so  lief  ore  trials  in  action  at 
law,  and  before  a  final  hearing  in  suits  in 
equity.  In  the  language  of  the  court  in 
Akerly  v.  Vilas,  1  Abbot's  U.  S.  Dist.  Ct. 
R.  293:  "The  reason  and  justice  of  this 
construction  are  apparent.  Only  the  non- 
resident can  apply  for  it.  And  it  would 
constitute  the  very  essence  of  injustice 
to  give  him  the  right  to  experiment 
490  *upon  the  decisions  of  the  State  tri- 
bunals, obtaining  those  which,  if  in 
his  favor,  would  be  binding  and  conclusive 
upon  the  other  party,  but  which,  if  against 
himself,  he  could  repudiate  and  take  his 
chances  again  in  a  new  tribunal.  The 
statute  did  not  intend  to  provide  for  any 
such  wrong;  but,  on  the  contrary,  clearly 
designed  to  exclude  the  possibility  of  it  by 
requiring  the  application  to  be  made  before 
trial  or  final  hearing."    Id.  293,  294. 

It  follows,  therefore,  that  if  the  applica- 
tion for  removal  had  been  made  in  the  court 
below  after  the  decrees  were  pronounced, 
adjudicating  the  rights  of  the  parties  and 
settling  the  merits  of  the  controversy,  such 
a  motion  could  not  have  been  entertained 
under  the  express  terms  of  the  statute.  Is 
the  case  different  because  these  decrees  have 
been  superseded  and  brought  before  this 
court  for  review  on  appeal?  We  think  not. 
There  has  been  a  final  hearing  of  the  cases 
in  the  court  below.  They  are  here  for  re- 
view, and  the  question  before  this  court  is. 
Shall  these  final  decrees  be  reversed  or 
affirmed?  If  they  can  be  now  removed  to 
the  Circuit  court  of  the  United  States,  the 
same  questions  will  be  presented  to  that 
court,  and  the  Circuit  court  of  the  United 
States  must  either  review  the  cases  upon 
the  records  as  they  stand  upon  the  docket 
of  this  court,  and  determine  whether  the 
decrees  shall  be   reversed  or  affirmed,  or  it 
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must  set  aside  the  decrees  of  the  State  <ourt 
and  try  the  cases  de  novo  in  the  Federal 
court.  If  the  theory  of  the  learned  counsel 
for  the  petitioners  be  true,  the  Federal  court 
must  take  one  or  the  other  course.  He  does 
not  tell  us  which.  We  think  it  can  take 
neither.  It  never  was  the  object  of  the 
statute  to  provide  for  a  review  of  the  deci- 
sions of  a  State  court,  but  simply  for  the 
exercise  of  an  election  by  a  party  to  a 
suit  in  a  State  court  to  transfer  it  to  an- 
other court  of  orig-inal  jurisdiction  for  trial. 
The  desig^n  manifestly  was  to  authorize 
an  election  between  the  two  tribunals, 
not  to  give  him  a  chance  at  both. 
491  *Any  other  construction  would  be  to 
confer  upon  the  Federal  courts,  whose 
jurisdiction  is  carefully  limited  by  the 
constitution  of  the  United  States,  an  ex- 
traordinary and  incongruous  appellate  ju- 
risdiction, by  which  the  judgment  or  decree 
of  a  State  court,  solemnly  pronounced  in  a 
case  where  it  had  the  undoubted  jurisdic- 
tion, could  be.  reviewed,  reversed  and  an- 
nulled by  a  Federal  court. 

Such  a  construction  would  permit  a  party 
who  has  deliberately  chosen  his  tribunal, 
after  years  of  litigation  in  a  State  court, 
where  the  decision,'  if  in  his  favor,  would 
bind  the  other  party,  if  against  him,  to 
take  another  chance  in  another  forum,  to 
repudiate  the  authority  of  the  tribunal  he 
has  chosen,  after  a  Anal  hearing  of  his 
cause,  by  invoking  the  aid  of  another  State 
court,  the  Supreme  appellate  court,  to  en- 
able him  to  get  his  cause  before  a  Federal 
court. 

In  one  of  the  cases  before  us  the  non-res- 
ident petitioner  had  failed  in  the  court  be- 
low upon  the  final  hearing  of  his  cause, 
and  there  was  a  decree  against  him.  It  will 
be  conceded  by  his  own  counsel  that  he 
could  not  then,  without  obtaining  an  ap- 
peal, have  removed  the  cause  to  the  Federal 
court.  It  was  too  late  by  the  express  terms 
of  the  statute.  He  then  invokes  the  aid  of 
this  court,  upon  the  ground  that  the  decree 
against  him  was  erroneous.  An  appeal  is 
allowed  him  by  this  court,  or  one  of  its 
judges ;  and  thereupon  he  files  his  petition 
and  affidavit  that  ^^he  has  reason  to  believe, 
and  does  believe,  that  from  prejudice  or 
local  influence  he  will  not  be  able  to  obtain 
justice''  from  this  court,  whose  appellate 
power  has  been  invoked,  and  granted,  to 
relieve  him  against  a  decree  which  he  com- 
plains is  erroneous.  If  the  appeal  had  not 
been  allowed,  the  case,  confessedly,  would 
have  been  at  an  end,  and  could  not  have 
been  removed  to  the  Federal  court.  He 
prays  an  appeal,  ostensibly  that  the  decree 
may  be  reviewed  and  reversed  by  this 
court,  and  when  he  obtains  it,  he 
492  *seeks  to  make  this  court,  the  supreme 
appellate  tribunal  of  the  State,  the 
mere  conduit  through  which  he  may  travel 
to  a  Federal  court.  Such  a  course  is  un- 
warranted by  any  law,  by  any  decision  of 
any  court.  State  or  Federal,  and  is  in  con- 
flict with  the  express  terms  of  the  act  of 
Congress  which,  in  effect,  declares  that  no 
case  shall  be  removed  from  the  State  courts 


to  the  Federal  courts  after  trial  and  final 
hearing. 

Such  a  course  of  practice  would  be  to  sub- 
stitute the  Circuit  court  of  the  United  States, 
as  an  Appellate  court  to  the  Circuit  court  of 
the  State,  in  the  place  of  that  Supreme  ap- 
pellate court  constituted  by  the  constitution 
and  laws  of  this  State  as  the  court  of  the 
last  resort.  Such  unprecedented  and  dan- 
gerous jurisdiction  in  the  Federal  courts 
will  never  be  recognized  by  this  court,  un- 
less the  very  letter  of  the  law  imperatively 
requires  it,  and  unless  such  law,  if  enacted 
by  Congress,  shall  be  declared  by  the  Su- 
preme court  of  the  United  States  to  be  con- 
sonant with  the  constitution  of  the  United 
States,  which  expressly  limits  the  jurisdic- 
tion of  the  Federal  courts. 

We  are  of  opinion  that  the  motions  for 
removal  in  both  cases  be  overruled. 

The  order  was  as  follows : 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court  having  maturely 
considered  the  petition  and  argun^ents  of 
counsel  upon  the  motion  for  the  removal  of 
this  cause  to  the  next  Circuit  court  of  the 
United  States,  to  be  holden  at  Harrisonburg, 
in  the  western  district  of  Virginia,  is  of 
opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  this  is  not  a 
proper  case  for  removal  under  the  act  of 
Congress  of  March  2, 1867.  It  is,  therefore, 
considered  that  the  motion  aforesaid  be 
overruled.  

493        •Wilson  &  Wife,  &c.,  v.  Smith. 

Auffust  Term,  1872,  Staunton. 

I.  Decrees  Velid  end  Condiuive  until  Revereed— Fraud. 

—A  decree  of  a  court  of  competent  JnrisdicUon.  in 
a  suit  between  proper  parties,  is  valid  and  concln- 
sive  until  reversed  on  some  proper  proceeding  in 
the  same  salt  and  the  same  court,  or  on  appeal  to 
an  Appellate  court  unless  there  be  some  sufficient 
firround  of  fraud  or  surprise  to  entitle  the  Injured 
party  to  relief  in  some  other  suit 
a.  Partition  of  Land— How  Made.~In  a  suit  for  parti- 
tion of  land  by  Joint-tenants,  tenants  in  common 
or  parceners,  whether  partition  can  be  conven- 
ienUy  made  in  kind  or  not  and  whether  the 
interests  of  those  who  are  entitled  to  the  subject 
or  its  proceeds  will  be  promoted  by  a  sale  of  the 
entire  subject  or  not  are  questions  for  the  court 
in  which  the  suit  is  pending  to  decide,  and  its 
decision  cannot  be  questioned  in  any  collateral 
suit,  except  on  the  firround  of  fraud  or  surprise. 

3.  Sane— Sale  Confirmed  by  Court  Cannot  Be  lai- 
peached  Collaterally.— in  such  a  case,  a  sale  made 
pendiufiT  the  suit  by  afirreement  of  the  parties,  in 
person  or  by  counsel,  which  sale  is  afterwards 
approved  and  confirmed  by  the  court  is  as  valid 
as  if  made  under  a  previous  decree  of  the  court  in 
the  suit  and  can  no  more  be  impeached  collater- 
ally than  if  so  made. 

4.  Same— Revival  of  Suit— By  Motion.- In  a  suit  by  W 
asrainst  L  for  partition  of  land,  before  any  decree 
in  the  cause  W  dies,  leaving^  a  widow  and  infant 
child.  The  suit  may  be  revived  in  their  name: 
and  neither  a  bill  nor  a  acire  faciat  is  necessary, 
but  it  may  be  revived  upon  their  motion  without 
notice.    Code,  ch.  ITS,  S  4,  p.  71& 
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5.  5— e  S—if  Immaterial  Brrorf.— Tbe  order  of 
reTlTal  soffffests  tlie  deatb  of  W  and  tliat  the  suit 
be  reyived  and  proceeded  in,  in  the  name  of  *'J 

and  L,  admlnUtratorB  with  the  will  annexed, 

Wilson,  infant  son  and  sole  heir,  and Wilson. 

widow  and  devisee  of  said  John  W.  Wilson, 
deceased."  Thooffh  the  administrators  with  the 
will  annexed  were  not  necessary,  yet  it  does  not 
harm;  and  thonffh  the  christian  names  of  the 
Infant  child  and  the  widow  are  omitted,  they  are 
sufficiently  described  to  identify  them. 

«.  Smmt-Smmm  in  Name  of  Next  Priend  of  iafant-lt 
wonld  haT»  been  ont  of  place  to  have  reylred  the 
snlt  in  pie  name  of  a  next  friend  for  the  Infant; 
and  an  order  authorizinff  some  person  to  prose- 
cute the  snit  for  the  infant  mlg^ht  as  well 

494  *have  been  made  in  a  subsequent  order  as  in 
the  order  reyivinff  the  suit:  and  in  an  origi- 
nal suit  to  set  aside  the  proceeding  in  the  parti- 
lion  suit,  QWKre  if  it  may  not  be  presumed  to  have 
been  made. 


7- S«me— Same— Same— Owere.— Even  if  there  was 
not  a  formal  assignment  of  a  next  friend  by  an 
order  of  a  court  in  the  partition  suit,  it  may  well 
be  questioned  whether  such  a  mere  informality 
would  of  itself  avoid  the  proceedings  in  the  suit, 
and  the  sale  made  under  them:  the  infant  being 
joined  with  his  mother  and  the  administrators, 
quart  If  they  may  not  be  considered,  in  the  absence 
of  evidence  to  the  contrary,  and  for  the  purpose 
of  giving  effect  to  the  proceedings,  as  his  next 
friend. 

8.  Same— Same— Irregularities  Canuot  Be  Objected  to 
iaindepeadentSuit.*— But  if  there  were  any  Irregu- 
larities in  any  of  these  respects,  objection  on  that 
account  could  only  be  made.  If  at  all.  in  that  suit, 
or  on  appeal  from  the  decree  therein,  and  such 
objection  cannot  be  made  in  an  independent  suit 

9.  SawM  5ame— CoMOjel.t— In  a  suit  for  partition  of 
real  estate  by  W  against  L,  W  dies,  and  the  suit  is 
revived  in  the  name  of  his  widow  and  infant  son. 
The  counsel  employed  by  W  will  be  presumed,  in 
the  absence  of  evidence  to  the  contraryt  to  be  con 
tinned  as  counsel  in  the  cause:  and  a  decree  for  a 
sale  of  the  property  entered  upon  the  consent  of 
the  counsel  is  a  valid  decree,  and  the  sale  under 
the  decree  will  be  sustained. 

John  W.  Wilson  and  James  M.  Lilley 
being  jointly  entitled  to  a  valuable  prop- 
erty in  the  county  of  Augusta,  known  as 
the  '^Greenville  Mills,"  a  suit  was  brought 
for  partition  thereof,  by  the  said  Wilson 
against  the  said  L/illy,  in  the  Circuit  court 
of  said  county.  Pending  the  suit,  and  it 
seems,  before  any  decree  was  made  therein, 
John  W.  Wilson  died,  leaving  a  widow, 
Margaret  K.  Wilson,  and  an  only  child, 
John  W.  Wilson,  who  was  his  heir  ^t  law ; 
and  also  leaving  a  will,  whereby  he  gave  to 
his  wife  one-third  of  his  estate,  and  ap- 
pointed Alexander  Brownlee,  the  father  of 
his  wife,  his  executor.  The  will  was  ad- 
mitted to  probate  on  the  26th  of  May  1862 ; 
and  on  the  same  day  the  executor  named  in 

*lrregnlaritle5Cattaot  Be  Objected  tola  Independent 

Salt— The  principal  case  was  cited  and  approved 
at  to  this  point  in  Fox  v.  Cottage  B.  F.  Ass'n,  81  Va. 

iCoaaseL— The  principal  case  was  approved  in 
Marrow  v.  Brlnkley.  86  Va.  fl8,  6  S.  E.  Rep.  606. 


the  will  having  refused  to  qualify,  John 
Newton  and  John  J.  Larcw  were  appointed 
and  qualified  as  administrators  of  the  said 
testator  with  his  said  will  annexed.  On 
the  15th  day  of  June  1863,  the  partition 
495  suit  aforesaid  was  'revived  in  the 
names  of  the  administrators,  heir, 
and  widow  of  the  plaintiff,  John  W.  Wilson, 
by  an  order  made  therein  in  these  words : 
**John  W.  Wilson,  the  plaintiff  in  this  cause, 
having  departed  this  life,  it  is  ordered  that 
this  suit  be  revived  and  proceeded  in,  in  the 
name  of  John  Newton  and  John  J.  Larew, 
executors  of  John  W.  Wilson,  deceased,  and 

administrators  with   the  will  annexed, 

Wilson,    Infant   son   and   sole  heir  of  John 

Wilson,    deceased,   and Wilson,  widow 

and  devisee  of  said  John  W.  Wilson,  de- 
ceased. ' '  On  the  14th  day  of  July  1863,  an 
agreement  was  signed  by  the  counsel  of  the 
parties  in  these  words : 

**It  is  agreed  by  the  undersigned,  the 
counsel  of  the  parties  in  the  suit  of  Wilson 
v.  Lrilley,  respecting  the  partition  of  the 
Greenville  Mills,  pending  in  the  Circuit 
court  of  Augusta  county,  that  the  mill  and 
lot  attached  may  be  sold  as  promptly  as 
practicable  on  the  following  terms:  one- 
third,  of  the  purchase  money  to  be  paid  in 
hand,  and  the  balance  in  one  and  two  years^ 
with  interest  from  the  day  of  sale :  provided , 
that  the  purchaser  may  pay  the  whole 
amount  of  purchase  money  so  soon  as  the 
sale  is  ratified- by  the  Circuit  court  of  Au- 
gusta county.  The  sale  to  be  subject  to  the 
ratification  of  said  court  at  its  next  term ; 
and  possession,  if  given  by  the  parties  au- 
thorised to  make  the  sale,  to  be  surrendered 
at  once  if  the  court  does  not  ratify  the  sale. 
John  Newton  is  authorized,  as  commis- 
sioner, to  make  the  sale,  upon  the  usual 
notice  of  four  weeks,  and  in  the  usual  man- 
ner, at  half  commissions.  Given  under  our 
hands  this  14th  day  of  July  1863. 

Thomas  J.  Michie, 

Harmon  Sl  Bell, 

Counsel  for  Plaintiff. 
'  Sheffey  8l  Bumgardner, 

Counsel  for  Defendant. 

On  the  14th  day  of  August  1863,  the 
4%  property  was  accordingly '^sold  by  said 
Newton,  and  William  F.  Smith  be- 
came the  purchaser,  at  the  price  of  $18,525. 
A  report  of  the  sale  having  been  made  to 
the  court,  the  cause  came  on  to  be  further 
heard  on  the  19th  day  of  November  1863,  on 
the  papers  formerly  read  and  the  said  re- 
port; and  there  being  no  exception  to  the 
said  report,  it  was  decreed  that  the  same, 
and  the  sale  made  as  stated  therein,  be  rat- 
ified and  confirmed ;  and  it  being  suggested 
that  the  .purchaser  desired  to  pay  up  the 
whole  amount  of  the  purchase  money,  and 
that  the  parties  to  the  suit  desired  to  bor- 
row the  same,  it  was  further  decreed  that 
the  money  should  be  paid  into  the  Central 
Bank  of  Virginia  as  general  receiver  of  the 
court,  to  the  credit  of  the  suit ;  and  that 
the  parties,  plaintiffs  and  defendants,  should 
be  respectively  allowed  to  borrow  such  part 
of  said  fund,  not  exceeding  one-half  thereof, 
as   they    may   desire,   upon  executing  bond 
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with  sufficient  security  therefor;  which 
bonds  were  to  be  held  by  the  general  re- 
ceiver as  part  of  the  fund  to  the  credit  of 
the  suit.  Upon  payment  in  full  of  the  bal- 
ance of  the  purchase  money  due  by  Smith,  it 
was  further  decreed  that  the  commissioner, 
Newton,  should  convey  to  him  the  property. 

It  appears  that  accordingly  the  purchase 
money  was  paid  in  full  to  the  said  bank  as 
general  receiver  aforesaid,  and  that  a  con- 
veyance was  made  to  the  purchaser.  It  does 
not  certainly  appear  what  afterwards  be- 
came of  the  money,  though  it  was  probably 
lost  by  the  failure  of  the  said  bank. 

Margaret  E.  Wilson,  widow  of  the  said 
testator,  John  W.  Wilson,  having  intermar- 
ried with  Joseph  Wilson,  the  said  Joseph 
Wilson  and  Margaret  E.,  his  wife,  and 
John  W.  Wilson,  only  child  and  heir  at  law 
of  the  said  testator,  and  an  infant  suing  by 
the  said  Joseph  Wilson  his  next  friend,  filed 
their  original  bill  in  the  said  Circuit  court 
of  Augusta  county,  on  the  15th  day  of  Au- 
gust 1867,  against  the  said  William 
497  F.  Smith;  in  which  bill  *the  com- 
plainants, after  setting  out  the  facta 
aforesaid,  or  some  of  them  and  other  facts, 
charge,  among  other  things,  that  no  part 
of  the  purchase  money  was  borrowed  or  re- 
ceived by  said  Margaret  E.  as  guardian  of 
her  said  infant  child ;  that  the  bank  has 
failed,  and  the  whole  of  the  money  has  been 
lost,  as  complainants  have  been  informed ; 
that  said  Margaret  E.  has  never  been  as- 
signed dower  in  said  property,  nor  has  she 
ever  received  anything  in  lieu  of  her  dower, 
nor  has  she  been  call^  upon  or  in  any  way 
notified  to  make  an  election  whether  she 
would  take  her  dower  in  kind  or  in  cur- 
rency ;  that  the  said  order  made  to  revive 
the  suit  aforesaid  did  not  bring  the  said 
Margaret  E.  and  her  child  before  the  court ; 
that  it  does  not  so  name  them  as  to  make 
them  parties  to  the  suit,  and  they  are  no 
where  named  in  the  proceedings;  that  no 
amended  or  supplemental  bill,  or  bill  of  re- 
vivor was  filed,  nor  any  next  friend  or 
guardian  ad  litem  of  the  infant  appointed, 
nor  any  of  the  requirements  of  the  statute 
authorising  the  sale  of  the  lands  of  infants 
complied  with;  *^that  the  said  Margaret  E. 
never  employed  counsel  to  attend  to  her  in- 
terest in  said  property — neither  of  the  coun- 
sel who  consented  to  a  sale  of  said  property 
had  been  employed  by  her,  nor  were  they  or 
either  of  them  authorized  to  speak  for  her," 
&c.  Under  these  circumstances  the  com- 
plainants say,  they  are  advised  that  the 
decree  aforesaid,  confirming  the  sale  of  said 
property  to  said  Smith,  is  a  nullity  so  far 
as  it  affects  the  rights  of  said  Margaret  E. 
and  John  W. ,  and  they,  therefore,  pray  that 
the  said  decree  be  annulled,  the  conveyance 
to  the  purchaser,  if  executed,  set  aside,  and 
the  property  restored  to  said  Margaret  E. 
and  John  W.,  and  for  general  relief. 

In  June  1868,  the  said  Smith  filed  his  de- 
murrer and  answer  to  the  bill.  In  his  an- 
swer he  said,  that  no  impropriety  was 
alleged  against  him,  and  that  he  stood  upon 
the  legal  validity  of  the  proceedings  un- 
d'^r   which    he    bought    and  then   held  the  | 


498  property ;  that   he   was  advised  *that 
on  the  death  of  John  W.    Wilson,  the 

suit  was  properly  revived  against  his  heir, 
devisee  and  personal  representatives,  under 
chapter  173,  {  4,  of  the  Code,  page  717. 
**The  omission  of  the  Christian  names  of 
the  widow  and  the  heir  was,  no  doubt,  ac- 
cidental, and  as  they  were  otherwise  clearly 
identified,  it  was  not  material.  No  process 
is  necessary  on  such  a  revival.*'  That  re- 
spondent was  informed  and  believed  that 
the  lawyers  consenting  to  the  sale  were,  in 
fact,  the  counsel  of  all  the  parties  to  the 
suit,  and  that,  in  addition  to  their  authority 
as  counsel,  they  acted  upon  the  express  con- 
sent and  authority  of  the  female  plaintiff 
and  of  the  guardian  of  the  infant,  in  the 
a^eement  for  the  sale.  That  he  was  ad- 
vise that  the  suit  having  been  brought  for 
partition,  it  was  within  the  power  of  the 
court,  under  the  proceedings  in  the  cause 
or  a  proper  state  of  proofs,  to  decree  a  sale 
of  the  whole  property,  as  a  means  of  mak- 
ing partition  under  chapter  124,  {  3  of  the 
C<kle,  page  581.  That  it  was  competent 
for  counsel  to  admit  of  record  any^  fact 
provable  under  the  pleadings,  and  to  con- 
sent to  any  decree  which  it  was  within  the 
power  of  the  court  to  make ;  and  that  the 
agreement  for  a  sale  subject  to  the  ratifica- 
tion of  the  court,  and  which  was,  in  fact, 
afterwards  ratified  by  the  court,  with  the 
approval  of  all  the  counsel,  was  a  matter 
clearly  within  the  authority  of  counsel,  and 
binding  upon  all  the  parties.  That  he  was 
also  advised,  that  as  the  female  and  infant 
plaintiffs  here  were  certainly  parties  in  said 
suit,  if  any  error  has  been  committed 
therein,  it  must  be  corrected  by  an  appeal, 
and  not  by  a  new  suit ;  and  that  a  purchaser 
under  a  decree  in  that  cause,  respondent 
was  protected  as  against  all  the  parties 
therein.  It  is  also  stated  in  the  answer, 
that  the  mills  were  burned  by  the  Federal 
army  in  1864. 

Sundry  depositions  were  taken   and   filed 

in  the  cause.     On  the  side  of  the  defendant. 

Smith,  was  the  deposition  of  John  Newton, 

the  commissioner  who  made  the  sale,  and 

on  the  side  of  the  plaintiffs   were  the 

499  depositions    of  *Alexander    Brownlee 
and  Thomas  A.  Brownlee,    the  father 

and  brother  of  the  plaintiff,  Margaret  E. 
Wilson,  and  the  said  plaintiff  herself. 

John  Newton,  among  other  things,  testi- 
fied as  follows:  *^I  was  requested  by  the 
counsel  on  both  sides  of  the  case  of  ^Wilson 
V.  L/illey,  &c.,'  to  see  Mrs.  Wilson  and  as- 
certain from  her  whether  she  would  consent 
to  the  sale  of  the  property,  the  *  Greenville 
Mills,'  before  the  decision  of  the  suit.  I 
saw  her  upon  the  subject,  and  told  her  of 
the  arrangement  which  was  proposed.  She 
seemed  to  think  that  it  would  be  better  that 
the  property  should  be  sold  before  the  deci- 
sion of  the  suit;  that  the  property  was  in  a 
bad  fix,  and  was  doing  notK>dy  any  good. 
She  said  she  preferred  that  it  should  be  so 
sold.  I  then  notified  the  said  counsel  of 
Mrs.  Wilson's  wishes  on  the  subject,  and 
my  recollection  is,  that  the  agreement  of 
counsel  filed  in  said  cause   for  a  sale  of  the 
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property  was  then  drawn  up  and  signed  by 
said  counsel.  I  also  had  several  conversa- 
tions with  Alexander  Brownlee,  guardian 
of  John  W.  Wilson,  on  the  subject,  and  he 
seemed  to  be  satisfied  as  to  the  sale  being 
made,  and  he  told  me  that  he  would  see  Mr. 
Thomas  J.  Michie,  his  counsel,  on  the  sub- 
ject, or  had  seen  him.  Mr.  JSrownlee,  as 
^ardian,  was  present  at  the  sale  and  made 
no  objection,  but  seemed  to  be  satisfied.  I 
never  heard  of  any  dissatisfaction  of  any 
of  these  parties  until  the  filing  of  the  bill 
in  this  cause,  although  I  saw  Mrs.  Wilson 
very  frequently  after  the  sale.*'  He  also 
proved  that  the  property  (meaning  the  mill 
and  buildings)  was  burned  by  the  yankees 
after  the  purchase  by  Smith. 

Alexander  Brownlee,  among  other  things, 
testified  that  he  became  guardian  of  John 
W.  Wilson  at  the  July  court,  1863,  (which  is 
about  the  date  of  the  agreement  aforesaid) ; 
that  after  becoming  guardian  he  never  gave 
his  consent  to  Newton,  or  anybody  else,  to 
sell  the  Greenville  Mills  for  Confederate 
money.  That  Thomas  J.  Michie  was  coun- 
sel for  him  as  guardian  of  John  W. 
SOO  ♦Wilson  in  the  case  of  **Wilson  v. 
Irilley,  &c."  That  witness  told  them 
"that  if  they  thought  it  was. best  to  sell 
the  property  to  do  so."  That  his  acquies- 
cence to  the  sale  given  to  his  counsel  was 
before  witness  became  guardian  as  afore- 
said ;  thinks  it  was  on  the  day  he  qualified 
that  he  consulted  with  Mr.  Michie  as  his 
counsel  as  guardian.  That  he  went  to  Mr. 
Michie  because  he  had  been  the  attorney 
for  John  W.  Wilson  in  the  suit  of  **  Wilson 
v.  Lilley,  Ac."  That  he,  witness,  never 
employed  him  after  witness  qualified  as 
gnardian  of  the  infant. 

Thomas  A.  Brownlee  testified  that  Mr. 
Newton  came  to  consult  his  sister,  Mrs. 
Wilson,  concerning  selling  the  mills.  She 
told  him  she  did  not  need  the  money ;  that 
she  had  Confederate  money  enough;  and 
he  told  her  that  she  had  better  sell  it ;  that 
the  yankees  would  probably  destroy  it,  and 
she  would  get  nothing  for  it.  She  stated 
that  sl^e  was  at  a  loss  to  know  what  to  do ; 
but  for  him  to  do  what  he  thought  best. 
The  above  conversation  took  place  at  the 
residence  of  his  father,  Alexander  Brownlee, 
a  short  time  before  the  sale. 

Mrs.  Margaret  E.  Wilson,  one  of  the 
plaintiffs,  among  other  things,  testified: 
**Mr.  John  Newton  talked  to  me  several 
times  upon  the  subject  (the  sale  of  the 
Greenville  Mills) ,  and  wished  me  to  consent 
to  the  sale  of  that  property,  but  I  always 
objected.  I  never  wanted  it  sold.  He  told 
me  I  had  better  have  it  sold,  for  the  yankees 
will  come  and  burn  it  down,  and  it  will  do 
you  and  no  one  else  any  good.  He  told  me 
that  more  than  once,  I  am  certain."  She 
did  not  employ  counsel  in  regard  to  the  mill 
property.  In  answer  to  a  question  pro- 
pounded to  her  on  cross-examination  by  the 
defendant.  Smith,  viz:  **Did  you  not  say 
to  Mr.  Newton  -that  he  knew  better  than  you 
did,  and  if  he  thought  it  best  to  have  it  sold 
to  do  so?"  She  said:  **I  told  him  he  would 
have  to  do  what  he   thought  best."     In  an- 


swer  to   a   question    then    put   to   her   by 
her    husband,     Joseph    Wilson,     she 

501  *said  she  told  Mr.    Newton  more  than 
once   that   she   had   as  much  Confed- 
erate money  as   she   wanted,    and  that  she 
would  sooner  have  the  property. 

On  the  12th  day  of  November  1870,  the 
cause  came  on  for  final  hearing,  when  the 
court,  overruling  the  demurrer  pro  forma, 
and  being  of  opinion  that  no  cause  appeared 
for  impeaching  or  setting  aside  the  sale 
made  to  the  defendant  on  the  14th  day  of 
August  1863,  and  confirmed  by  the  court  on 
the  19th  day  of  November  1863,  decreed  that 
the  bill  be  dismissed  with  costs. 

From  the  said  decree  the  plaintiffs  applied 
for  an  appeal  to  this  court,  which  was  ac- 
cordingly allowed. 

Fultz,  for  the  appellants. 

Baldwin  A  Cochran,  for  the  appellee. 

MONCURE,  P.  delivered  the  opinion  of 
the  court. 

The  object  of  this  suit  is  to  annul  a  de- 
cree in  another  suit,  the  sale  made  under 
or  confirmed  by  it  and  any  conveyance 
which  may  have  been  executed  in  pursuance 
of  said  decree. 

A  decree  of  a  court  of  competent  jurisdic- 
tion, in  a  suit  between  proper  parties,  is 
valid  and  conclusive  until  reversed  on  some 
proper  proceeding  In  the  same  suit  and  the 
same  court,  or  on  appeal  to  an  appellate 
court ;  unless  there  be  some  sufiicient  ground 
of  fraud  or  surprise  to  entitle  the  injured 
party  to  relief  in  some  other  suit. 

If  the  decree  in  controversy  in  this  case 
be  void,  as  contended  by  the  appellants, 
where  was  the  difficulty  in  their  obtaining 
relief  by  an  action  at  law?  If  they  had  an 
adequate  remedy  at  law,  as  it  seems  they 
had  if  their  pretensions  be  well  founded, 
then  they  are  entitled  to  no  relief  in  equity. 

But  had  not  the  court  which  rendered  the 
decree  competent  jurisdiction  to  make  it, 
and  was  it  not  rendered  in  a  suit  between 
proper  parties? 

First.  Had  not  the  court  jurisdiction  to 
make  such  a  decree? 

502  *The   decree   was   rendered   by  the 
Circuit  court  of  Augusta  county  in  a 

suit  instituted  in  said  court  for  the  partition 
of  the  **Greenville  mills,"  situated  in  said 
county.  The  suit  was  founded  on  chapter 
124  of  the  Code,  page  581,  concerning  ^^par- 
titions and  coterminous  owners."  By  the 
1st  section  of  that  chapter,  ** tenants  in 
common,  joint-tenants  and  coparceners" 
are  ^^compellable  to  make  partition";  and 
**the  court  of  equity  of  the  county  or  corpo- 
ration wherein  the  estate  or  any  part 
thereof  may  be,"  are  expressly  invested 
with  jurisdiction  in  such  cases.  The  par- 
ties to  the  said  suit  came  within  the  cate- 
gories enumerated  in  the  section.  They 
were  tenants  in  common  or  joint-tenants. 
And  the  subject  for  partition  was  situate  in 
the  county  where  the  court  was  in  which 
the  suit  was  instituted. 
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By  the  3d  section  of  the  chapter,  it  is  pro- 
vided that  when  partition  cannot  be  con- 
veniently, made,  if  the  interests  of  those 
who  are  entitled  to  the  subject,  or  its  pro- 
ceeds, will  be  promoted  by  a  sale  of  the 
entire  subject,  the  court  may  order  such 
sale;  and  may  so  order,  ** notwithstanding^ 
any  of  those  entitled  may  be  an  infant, 
insane  person  or  married  woman";  and 
may  ^^make  distribution  of  the  proceeds  of 
sale  according  to  the  respective  rights  of 
those  entitled."  Whether  partition  can  be 
conveniently  made  in  kind  or  not,  and 
whether  the  interests  of  those  who  are  en- 
titled to  the  subject  or  its  proceeds  will  be 
promoted  by  a  sale  of  the  entire  subject  or 
not,  are  questions  for  the  court  in  which 
the  suit  for  partition  may  be  brought  to 
decide,  and  its  decision  cannot  be  questioned 
in  any  collateral  suit,  except  on  the  ground 
of  fraud  or  surprise.  That  a  sale  is  made 
pending  the  suit,  by  agreement  of  the  par- 
ties in  person  or  by  counsel,  which  sale  is 
afterwards  approved  and  confirmed  by  the 
court,  makes  no  difference.  Such  a  sale  is 
as  valid  as  if  made  under  a  previous  decree 
of  the  court  in  the  suit,  and  can  no  more 
be  impeached  collaterally  than  if  so 
made.  It  is  in  fact  a  sale  made 
503  *under  a  decree.  Then  the  court  had 
jurisdiction  to  make  such  a  decree. 
And  now. 

Secondly.  Was  not  the  decree  rendered  in 
a  suit  between  proper  parties ;  that  is,  all 
the  proper  parties? 

The  suit  was  brought  by  one  of  the  two 
sole  proprietors  of  the  property,  and  both  of 
them  were  sui  juris.  There  could  have 
been  no  difficulty  then  on  the  score  of 
parties.  But  pending  the  suit,  and  it 
seems  before  any  decree  or  order  had  been 
made  therein,  the  plaintiff,  John  W.  Wil- 
son, died,  having  been  killed  in  battle, 
and  it  then  became  necessary  to  revive 
the  suit  against  the  real  representatives  of 
the  plaintiff,  who  were  his  widow  and  dev- 
isee, Margaret  E.  Wilson,  and  his  infant 
child  and  sole  heir  at  law,  John  W.  Wilson. 
Those  representatives  had  an  unquestion- 
able right  to  revive  the  suit  in  their  names, 
and  prosecute  it  to  the  same  conclusion  to 
which  it  might  have  been  prosecuted  by  the 
original  plaintiff,  to  whose  rights  they  suc- 
ceeded ;  and  the  only  question  is  whether  it 
was  so  revived.  The  appellants  insist  that 
it  ought  to  have  been  revived  by  a  supple- 
mental or  amended  bill,  or  bill  of  revivor; 
or  at  least  by  a  scire  facias.  But  the  Code, 
chapter  173,  {  4,  page  718,  provides  that 
where  the  party  dying  is  plaintiff,  the  per- 
son or  persons  for  whom  such  scire  facias 
might  be  sued  out,  may,  without  notice  or 
scire  facias,  move  that  the  suit  proceed  in 
his  or  their  name,  and  an  order  shall  be 
made  accordingly.  In  this  case,  on  the  15th 
day  of  June  1863,  the  death  of  the  plaintiff, 
John  W.  Wilson,  was  suggested,  and  an 
order  was  made  that  the  suit  be  revived  and 
proceeded  in  in  the  name  of  **John  Newton 
and   John    J.    I^arew,    administrators  with 

the  will  annexed,"  ** Wilson,  infant  son 

and    sole   heir,"    **and Wilson,    widow 


and  devisee  of  said  John  W.  Wilson,  de- 
ceased." Was  not  this  a  sufficient  revival 
of  the  suit  in  the  name  of  the  real  represen- 
tatives of  the  plaintiff  according  to  the 
aforesaid  provision  of  the  Code?  We  think 
it  was.     The  administrators  with  the 

504  will    annexed    *of  John   W.    Wilson 
were   unnecessary    parties;    but    the 

revival  in  their  name  can  do  no  harm.  The 
infant  son  and  widow  of  the  plaintiff  were 
his  sole  real  representatives,  and  the  suit 
was  revived  in  their  names:  utile  per  inutile 
nor  vitiatur.  That  the  Christian  names  of 
the  infant  son  and  widow  are  not  inserted 
in  the  order,  can  make  no  difference. 
Enough  is  inserted  in  it  to  describe  and 
identify  the  parties  beyond  all  possibility 
of  mistake.  That  no  next  friend  of  the  in- 
fant is  named  in  the  order  can  make  no 
difference.  It  would  have  been  out  of 
place  to  have  revived  the  suit  in  the  name 
of  a  next  friend  of  the  infant,  and  was  more 
appropriate  to  allow  some  person  as  next 
friend  to  prosecute  the  suit  for  the  infant. 
That  might  as  well  have  been  done  in  some 
subsequent  order  as  in  the  order  reviving 
the  suit ;  and  we  may  well  presume  that  it 
was  accordingly  so  done.  There  is  nothing 
in  the  record  of  this  case  to  show  that  it 
was  not  so  done.  A  copy  of  the  record  of 
the  partition  suit  is  not  made  a  part  of  the 
record  in  this  suit.  Even  if  there  was  not 
a  formal  assignment  of  a  next  friend  by  an 
order  of  the  court  in  that  suit,  it  may  well 
be  questioned  whether  such  a  mere  infor- 
mality would  of  itself  avoid  the  proceedings 
in  the  suit,  and  the  sale  made  under  them. 
The  infant  came  into  court  and  into  the 
cause  with  his  mother  and  the  personal 
representatives  of  his  father ;  and  they  may 
well  be  considered,  in  the  absence  of  evi- 
dence to  the  contrary,  and  for  the  purpose 
of  giving  effect  to  the  proceedings,  as  his 
next  friends.  Alexander  Brownlee,  the 
grandfather  of  the  infant,  qualified  as  his 
guardian  on  or  about  the  same  day  on  which 
the  agreement  to  make  the  sale,  subject  to 
the  decree  of  the  court,  was  signed  by  the 
counsel.  He  may  have  acted  as  next  friend 
of  the  infant  in  whose  name  the  suit  had 
just  one  month  before  been  revived.  A 
formal  order  assigning  a  next  friend  to 
prosecute  a  suit  for  an  infant  is  very  un- 
usual in  our  practice.  Any  per&on  may 
bring  a  suit  in  the  name  of  an  infant 

505  as  its  *next  friend,  and  ordinarily  the 
court  will  recognize  him  a««  such  next 

friend,  and  take  cognizance  of  the  case  as 
properly  brought  and  prosecuted.  If  it  ap- 
pear to  the  court  that  the  suit  is  not  for  the 
benefit  of  the  infant,  or  that  the  person 
named  as  next  friend  is  not  a  suitable  per- 
son for  the  purpose,  the  court  may  dismiss 
the  su^t  without  prejudice,  or  assign  another 
person  to  prosecute  it  as  next  friend  of  the 
infant.  And  the  court  may,  if  it  think  fit, 
direct  an  enquiry  by  a  commissioner  to  as- 
certain whether  the  suit  be  for  the  benefit 
of  the  infant,  or  whether  the  person  prose- 
cuting it  as  next  friend  be  a  fit  person  for 
that  purpose.  It  does  not  expressly  appear 
from  the  order  reviving   the   suit  on  whose 
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motion  it  was  made.  The  presumption, 
however,  is  that  it  was  made  on  the  motion 
of  the  parties  in  whose  name  the  suit  was 
revived,  or  at  least  of  all  of  them  except  the 
infant,  who  was  of  too  tender  years,  to 
make  it  in  proper  person.  It  was  no  doubt 
made  by  the  adult  parties  for  themselves 
and  as  next  friend  of  the  infant.  They 
alone  had  the  right  to  make  it.  The  suit 
could  be  revived  only  in  the  names  of  the 
real  representatives,  who  were  the  widow 
and  devisee  and  the  infant  child  and  sole 
heir. 

But  if  there  were,  any  irregularities  in 
any  of  the  respects  aforesaid,  (and  whether 
there  were  or  not,  is  a  question  upon  which 
we  mean  to  express  no  opinion  in  this 
case),  objection  on  that  account  could  only 
be  made,  if  at  all,  in  that  suit,  or  on  appeal 
from  the  decree  therein,  and  not  by  an  in- 
dependent suit. 

We  are  therefore  of  opinion  that  the  de- 
cree (in  the  partition  suit)  was  rendered  in 
a  suit  between  proper  parties. 

It  now  only  remains  to  be  considered, 
whether  there  was  any  sufficient  ground  of 
fraud  or  surprise  to  entitle  the  appellants 
to  relief  in  this  suit? 

There  was  certainly  no  surprise  in  the 
case  either  proved  or  alleged,  nor  was 
506  there  any  fraud.  The  only  'ground 
on  which  any  pretence  of  fraud  can 
be  based,  is'^the  allegation  in  the  bill,  that 
*'the  said  Margaret  E.  never  employed 
counsel  to  attend  to  her  interest  in  said 
property :  neither  of  the  counsel  who  con- 
sented to  a  sale  of  said  property,  had  been 
employed  by  her ;  nor  were  they  or  either 
of  them  authorized  to  speak  for  her.  If  they 
undertook  to  consent  to  a  sale  of  said  prop- 
erty, it  was  without  the  shadow  of  author- 
ity from  said  Margaret  E.  or  any  person 
authorized  to  act  for  her  child." 

It  is  not  necessary  that  the  counsel  who 
consented  to  the  sale  of  said  property  in 
behalf  of  the  plaintiffs  should  have  been 
employed  by  the  said  Margaret  E.  or  her 
child,  or  his  guardian,  provided  that  the 
said  counsel  were  employed  by  John  W. 
Wilson,  the  original  plaintiff  in  the  parti- 
tion suit,  who  was  the  husband  of  said 
Margaret  E.  and  father  of  her  child,  and  it 
is  not  pretended  that  they  were  not  so  em- 
ployed. Being  so  employed,  and  he,  John 
W.  Wilson,  having  died  pending  the  suit, 
which  was  afterwards  revived  in  the  name 
of  his  widow  and  child  as  his  devisee  and 
heir,  the  authority  of  the  said  counsel  to 
act  for  the  plaintiffs  in  the  suit  after  it  was 
revived  must  be  presumed  to  exist,  in  the 
absence  of  evidence  to  show  that  it  was 
determined.  There  is  no  such  evidence  in 
the  case.  On  the  contrary,  the  evidence 
shows  that  after  the  death  of  the  original 
plaintiff  in  the  partition  suit,  John  W. 
Wilson,  his  widow  and  the  guardian  of  his 
child  recognized  the  authority  of  his  coun- 
sel to  continue  to  act  for  them  in  the  suit, 
and  consented  to  the  sale  of  the  property. 
John  Newton,  the  commissioner  who  made 
the  sale,  expressly  proves  that  he  was  re- 
quested by  the  counsel  on  both  sides  of  the 


partition  suit  to  see  Mrs.  Wilson,  the 
widow,  and  ascertain  from  her  whether  she 
would  consent  to  the  sale  of  the  property ; 
that  he  accordingly  saw  her,  and  she  said 
she  preferred  that  it  should  be  sold;  that 
he  had  several  conversations  on  the  subject 
with  Alexander  Brownlee,  her  father 

507  and  *guardian    of   her  child,    and  he 
seemed  to  be   satisfied  as  to  the  sale 

being  made,  and  told  witness  he  would  see 
Mr.  Thomas  J.  Michie,  his  counsel,  on  the 
subject,  or  had  seen  him ;  that  Mr.  Brown- 
lee, as  guardian,  was  present  at  the  sale 
and  made  no  objection,  but  seemed  to  be 
satisfied ;  that  witness  never  heard  of  any 
dissatisfaction  of  any  of  these  parties  until 
the  filing  of  the  bill  in  this  cause,  although 
he  saw  Mrs.  Wilson  very  frequently  after 
the  sale.  This  evidence,  if  it  be  true, 
leaves  no  room  for  doubt  as  to  the  authority 
of  the  counsel  for  the  plaintiffs  in  the  par- 
tition suit  to  act  for  them.  It  is  not  con- 
tradicted, in  any  material  respect,  by  the 
evidence  on  the  other  side.  That  evidence 
consists  of  the  depositions  of  the  father  and 
brother  of  the  female  plaintiff,  and  of  that 
plaintiff  herself,  her  father  being  the 
guardian  of  her  child.  The  feelings  of 
these  witnesses  were  all,  naturally,  on  the 
side  of  the  plaintiffs;  and  yet,  according  to 
the  testimony  of  them  all,  the  widow  and 
guardian  of  the  infant  child  of  John  W. 
Wilson,  the  original  plaintiff  in  the  parti- 
tion suit,  in  effect,  assented  to  the  sale. 
And  this  is  the  material,  if  not  the  only 
material,  fact  to  which  the  testimony  re- 
lates. To  be  sure,  the  witnesses  for  the 
plaintiffs  testify  that  the  widow  was  at  first 
opposed  to  a  sale — said  she  had  Confederate 
money  enough,  and  that  she  would  sooner 
have  the  property ;  and  that  John  Newton, 
the  commissioner,  wished  her  to  consent  to 
the  sale,  and  told  her  she  had  better  have 
it  sold,  for  the  yankees  would  come  and 
bum  it  down,  and  it  would  do  her  and  no 
one  else  any  good.  But  they  further  testify 
that  the  widow  and  guardian  both  yielded 
to  the  opinion  and  advice  of  said  Newton 
and  assented  to  the  sale,  if  thought  best  by 
him  or  the  counsel  for  the  plaintiffs  in  the 
partition  suit.  Now  it  is  not  pretended 
that  Newton  was  influenced  by  improper 
motives  in  expressing  the  opinion  or  gividg 
the  advice  aforesaid.     They  were,  no 

508  doubt,  ^honestly  expressed  and  given, 
and  they  were  such  as  would  doubtless 

have  been  expressed  and  given  by  almost 
every  person  of  good  judgment,  under  the 
circumstances.  The  property  consisted  of 
mills,  which  contributed  to  the  sustenance 
of  the  Confederate  army,  and  were  in  the 
line  of  the  march  of  the  enemy.  It  was, 
therefore,  in  imminent  danger  of  being 
burned  down  by  them.  Newton  properly 
assigned  that  danger  as  a  reason  for  selling 
the  property.  It  was  accordingly  sold  for 
$18,525  in  Confederate  money,  which  was 
certainly  better,  according  to  the  judgment 
of  most  discreet  men  at  that  time,  than  to 
keep  it  under  such  circumstances,  even 
though  it  might  have  been  worth,  under 
different  circumstances,  six  or  seven  thou- 
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sand  dollars  in  good  money.  The  sale  was 
made  on  the  14th  of  August  1863.  The 
mills  were,  in  fact,  burned  down  by  the 
Federal  army  in  1864,  in  confirmation  and 
verification  of  the  opinion  expressed  by 
Newton  as  aforesaid.  There  was  then  no 
ground  of  fraud  on  the  part  of  Newton,  or 
any  of  the  parties  to  the  partition  suit*  on 
which  the  decree  in  that  suit  can  be  im- 
peached even  as  to  them.  Much  less  is 
there  any  such  ground  in  regard  to  the  pur- 
chaser at  the  sale,  against  whom,  as  he 
truly  says  in  his  answer,  '*no  impropriety 
is  alleged,''  and  who ''stands  upon  the  legal 
validity  of  the  proceedings  under  which  he 
bought  and  now  holds  the  property. ' '  He 
was  a  bona  fide  purchaser  for  value  and 
without  notice,  under  a  decree  of  a  court  of 
competent  jurisdiction,  in  a  suit  between 
proper  parties ;  has  paid  up  the  full  amount 
of  the  purchase  money,  and  has  been  duly 
invested  with  the  title  by  a  deed  regtilarly 
executed  and  recorded,  and  he  is,  therefore, 
entitled  to  hold  the  property  against  the 
claim  of  the  plaintiff  in  this  suit.  \ 

Of  course  what  we  have  said  must  be 
considered  as  referring  only  to  the  question 
of  the  right  of  the  plaintiffs  to  relief  in  this 
suit,  and  not  to  any  right  they  may 
509  *have  to  relief  by  any  proceeding  in 
the  partition  suit,  or  by  an  appeal 
from  the  decree  therein.  The  latter  ques- 
tion does  not  arise  and  cannot  be  decided 
in  this  case,  and  the  record  of  the  partition 
suit,  upon  which  only  it  can  arise,  is  not 
before  us. 

We  think  there  is  no  error  in  the  decree, 
and  that  it  ought  to  be  affirmed. 

Decree  affirmed. 


510  *Eagles  v.  Hook. 

August  Term.  1872,  Stauntoa. 
Absent,  Bouldin,  J.* 

I.  Consolldstioa  of   Cauaes—Whst  Anomits  to.—  H 

brloffs  two  actions  of  debt  aflralnst  £,  and  the  plea 
in  botli  is  payment  Tlie  parties  aflrree  that  the 
suits  shall  be  tried  toflrether.  and  there  is  one  ver- 
dict and  Judgment  for  the  amount  of  the  debts  in 
both  actions.  The  court  miflrh  t  have  made  an  order 
to  consolidate  the  actions:  and  the  agreement  was 
in  effect  a  consolidation  of  the  causes:  and  there 
was  no  error  which  can  be  set  up  for  the  first  time 
in  the  appellate  court. 

^.  Poriii  of  Action— Objectioa  to  In  Appellate  Coort.— 

The  note  sued  on  in  one  of  the  actions  was  payable 
in  fifood  Virginia  currency.  There  having  been  no 
objection  to  the  form  of  the  action  in  the  court 
below,  it  cannot  be  made  in  the  appellate  court. 

In  June  1867,  Robert  S.  Hook  brought 
two  actions  of  debt  in  the  Circuit  court  of 
Highland  county,  against  George  and  Sam- 
uel C.  Eagle.  The  one  was  on  a  bond  for 
$420,  bearing  date  the  4th  of  June  1862,  and 
payable  on  the  1st  of  October  of  the  same 
year.  The  other  was  on  two  bonds,  one 
bearing   date    the   19th   of  March  1863,  for 

*The  cases  were  heard  before  his  election. 


$127.50,  payable  on  demand  in  good  Vir- 
ginia currency,  with  interest  from  the  Ist 
of  October  1862;  the  other  bearing  date  July 
27th,  1863,  for  $300  payable  one  day  after 
date.  There  was  a  plea  of  payment  in  each 
case,  and  a  joinder  of  issue  thereon;  and 
there  was  also  a  special  plea  that  the  bonds 
were  given  to  be  paid  in  Confederate  States 
treasury  notes,  and  in  the  first  case  a  ten- 
der; but  qo  issue  seems  to  have  been  taken 
on  thesepleas. 

The  causes  came  on  for  trial  on  the 

511  30th  of  April  1868,  *when  the  parties 
agreed  that  they  should  be  heard  to- 
gether ;  and  the  jury  *  found  a  verdict  for 
the  plaintiff  for  the  sum  of  $716.32,  with 
interest  thereon  from  the  30th  of  April  1868, 
till  paid;  and  the  court  rendered  a  judg- 
ment in  favor  of  the  plaintiff  for  this  sum 
and  interest ;  and  his  costs  by  him  about 
his  suits  in  this  behalf  expended.  And  the 
i^agles  thereupon  obtained  a  supersedeas 
from  a  judge  of  this  court. 

H.  W.  Sheffey  A  Bumgardner,  for  the 
appellants. 

Woodson,  for  the  appellee. 

CHRISTIAN,  J,  delivered  the  opinion  of 
the  court. 

Two  actions  of  debt  between  the  same 
parties  were  pending  in  the  Circuit  court 
of  Highland  county.  The  same  plea  was 
filed  in  each  case,  to  wit :  the  plea  of  pay- 
ment, and  issues  were  made  up  on  that  plea 
only. 

By  agreement  of  the  parties  the  cases 
were  heard  together  before  the  same  jury, 
which  found  a  verdict  in  the  following 
words:  **We  the  jury  find  for  the  plaintiff 
the  sum  of  seven  hundred  and  sixteen  dol- 
lars and  thirty-two  cents,  with  interest 
thereon  from  the  30th  day  of  April  1868,  till 
paid."  A  judgment  was  entered  against 
the  defendant  for  that  amount. 

There  was  no  motion  for  a  new  trial,  or 
in  arrest  of  judgment,  nor  was  there  any 
objection  taken  in  any  form,  either  to  the 
amount  or  to  the  form  of  the  judgment. 
Neither  the  facts  proved,  nor  the  evidence 
heard,  before  the  jury,  are  certified  to  this 
court. 

It  is  now  objected  for  the  first  time,  in 
the  appellate  court,  that  the  judgment  is 
erroneous  because  there  ought  to  have  been 
a  verdict  and  judgment  in  each  action,  in- 
stead of  a  general  verdict  and  a  judgment 
in  solido. 

The  two  actions  being  of  the  same  nature, 

and   between    the    same    parties,    it  was  a 

proper    case    for    a    consolidation     of    the 

actions,  and  the  court  might  properly 

512  ex  mero  *motu,  have  ordered  the  cases 
to  be  consolidated  and  heard  together. 

And  while  it  would  have  been  the  most 
regular  course  to  have  entered  a  formal 
order  of  consolidation,  the  failure  to  make 
that  entry  is  not  such  an  error  as  can  be 
taken  advantage  of  in  an  Appellate  court. 

The  agreement  of  the  parties  that  the 
causes  should   be    heard    together,    was    in 
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effect  a  consolidation  of  the  two  actions. 
The  parties  and  the  court  treated  the  two 
actions  as  one,  and  a  general  verdict  and 
jadgment  in  solido,  not  being  objected  to 
by  the  defendant,  cannot  be  said  here  to  be 
erroneous.  It  is  clear  the  defendant,  if 
there  were  error  in  the  judgment,  was  not 
and  cannot  be  injured  by  it.  That  judg- 
ment would  be  a  complete  bar  to  anj  suit 
which  might  be  brought  hereafter,  upon 
either  of  the  bonds,  which  had  been  the 
subject  of  one  or  the  other  of  the  two  actions, 
and  he  was,  in  fact,  benefited  to  the  extent 
of  savinflT  the  costs  of  trial  of  one  action. 

The  other  ground  of  error  assigned,  that 
in  one  of  the  cases  the  action  ought  to  have 
been  covenant  instead  of  debt,  is  not  well 
taken.  The  objection  comes  too  late.  It 
was  not  taken  in  the  court  below,  and  as 
the  record  does  not  present  the  question,  it 
cannot  be  considered  in  this  court.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Absent  BoxTLDiN.  J.* 
I.  Payaest  ky  Check— Return  of  Check— effect  ol— L 

owes  C 1600,  and  in  March  1882,  C  requests  payment 
L  obtains  a  check  on  a  bank  In  Winchester  for  the 
amount  endorses  It  and  sends  It  by  his  son  to  C. 
witli  directions  to  hand  it  to  G,  or  if  the  son  could 
not  see  her.  to  leave  it  with  'a  friend  for  her.  The 
son  did  not  see  C.  and  left  the  check  with  B.  a  rela- 
Uon  of  Lh  for  C.  In  a  few  days  B  informs  C  he  has 
the  check  for  her,  and  the  next  day  or  the  day 
after  C  sends  her  son  for  it  to  whom  B  delivers  it: 
and  the  son  takes  it  immediately  to  Winchester, 
and  there  finds  the  banks  shut  up.  and  their  assets 
sent  to  FarmviUe.  The  son  thereupon  returns  it 
to  B,  who  receives  it  but  does  not  inform  L  of  it 
The  check  having  been  returned  by  C  to  B  and 
received  by  him,  it  is  the  same  as  if  it  had  never 
been  received  by  C,  and  she  is  entitled  to  recover 
the  amount  of  her  debt  from  L. 
a.  Saae—5«Be.— After  the  return  of  the  check  to  B 
and  before  L  was  informed  of  its  return,  a  son  of 
C.  who  is  in  the  army,  agrees  that  if  he  can  vet  a 
furlouffh  he  will  take  the  check  to  FarmviUe,  and 
present  it  for  payment:  but  he  falls  to  vet  a  fur- 
loufiTh.  The  promise  beinsr  on  a  condition  which 
cannot  be  performed,  is  null,  and  L  is  still  bound 
to  pay  C. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Clarke  county,  brought  in  Augpust 
1867,  by  Mary  E.  Cloud  against  John  B. 
Larue  and  John  N.  Buck.  The  suit  was 
abated  as  to  Buck  upon  the  return  upon  the 
process,  that  he  was  no  inhabitant  of  the 
county.  Larue,  who  was  principal  in 
the  bond,  pleaded  payment.  The  case  was 
tried  in  July  1870,  when  the  jury  found  a 
verdict  for  the  plaintiff  for  $425,  the  amount 
of  the  bond  after  deducting  a  credit  of  five 
dollars,  with  interest  from  the  9th  of  April 
1861,  upon  which  the  court  rendered 
514      *judgmcnt;  and   Larue    applied   te  a 
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judge  of  this  court  for  a  supersedeas ;  which 
was  awarded. 

Larue  took  two  exceptions  to  rulings  of 
the  court  below.  The  first  was  to  the  opin- 
ion of  the  court  giving  several  instructions 
to  the  jury  on  the  motion  of  the  plaintiff. 
This  court  did  not  pass  upon  these  in- 
structions ;  and  it  is,  therefore,  unnecessary 
to  state  them.  •  The  second  was  to  the  opin- 
ion of  the  court  overruling  his  motion  for 
a  new  trial,  on  the  grounds  that  the  in- 
structions given  were  erroneous,  and  that 
the  verdict  was  contrary  to  the  evidence. 
The  facts  are  sufficiently  stated  in  the  opin- 
ion of  Judge  Anderson. 

A.  Hunter  and  T.  D.  Ranson,  for  the  ap- 
pellant. 

Conrad  &  Son,  for  the  appellee. 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

The  case  is  briefly  this,  as  presented  by 
the  record.  John  B.  Larue  executed  his 
bond,  jointly,  with  another  as  his  security, 
to  Mrs.   Cloud,    on   the   28th   day   of  April 

1861,  for  $500  borrowed  money,  payable  on 
demand.  About  the  1st  of  March  1862,  he 
received  a  letter  from  Mrs.  Cloud,  request- 
ing payment.  He  thereupon  obtained  a 
check  from  his  son,  William  A.  Larue,  in 
these  words:  ** Winchester,  Va.,  March  4th, 

1862.  Current  Funds.  Bank  of  the  Valley 
in  Virginia  pay  to  John  B.  Larue,  or  bearer, 
five  hundred  dollars' ' ;  which  he  endorsed 
and  sent  by  his  son  to  Mrs.  Cloud,  with  in- 
structions to  hand  it  to  her,  *^or  failing 
to  see  her,  to  put  it  in  the  hand  of  some 
trusty  friend  to  hand  to  her."  His  son 
failed  to  see  her,  and  handed  the  check  to 
William  A.  Buck,  a  brother-in-law  of  his 
father,  at  whose  house  Mrs.  Cloud  fre- 
quently stayed,  with  directions  to  hand  it 
to  her.  Buck  very  soon  after  notified  Mrs. 
Cloud  that  he  had  such  check  for  her.  And 
in  the  course  of  a  few  days  Mountjoy  Cloud, 
a  son  of  Mrs.    Cloud,    called   upon    him  for 

the  check  and  got  it.  The  next  day, 
515      *or  the  day  after — witness  thought  the 

evening  of  the  next  day — the  check 
was  returned  to  Buck,  with  the  statement 
that  it  was  taken  to  Winchester,  and  there 
learning  that  the  bank  was  shut  up  and  its 
effects  and  money  taken  south,  it  was  re- 
turned. Buck  received  it  and  put  it  away 
among  his  papers;  but  did  not  inform 
Larue  of  the  fact  that  it  had  been  returned. 
Was  that  such  an  acceptance  of  the  check 
by  Mrs.  Cloud  as  imposed  on  her  the  duty 
and  burden  of  following  the  bank  up  to 
FarmviUe,  and  there  presenting  it  for  pay- 
ment? 

Mrs.  Cloud  was  not  bound  to  receive  the 
check  at  all.  And  she  might  have  agreed 
to  receive  it  as  a  payment  of  the  bond,  or 
she  might  have  agreed  to  receive  it  condi- 
tionally and  in  a  qualified  sense.  It  was 
at  her  option.  And  the  fact  that  it  was 
promptly  taken  to  Winchester,  and  that  as 
soon  as  it  was  ascertained  that  the  bank 
had  been  removed  to  FarmviUe,  she  returned 
it  to  the   trusted    friend   of  the  drawer  and 
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endorser,  who  in  this  matter  may  be  re- 
garded as  their  agent ;  and  the  fact  that  he 
took  it  back,  so  far  as  the  record  shows, 
without  objection,  and  filed  it  away  amongst 
his  papers,  implies  that  she  received  it  only 
for  a  qualified  and  limited  purpose,  to  draw 
the  money  upon  it  at  Winchester,  to  be  ap- 
plied as  a  credit  upon  the  bond.  But  that 
if,  for  any  cause,  she  could  not  draw  the 
mone3'  upon  it  at  Winchester,  she  was  to 
have  the  privilege  of  returning  it  to  Buck, 
from  whom  she  received  it,  without  affect- 
ing her  right  of  action  upon  Larue's  bond. 
This  is  a  fair  inference  from  the  acts  of 
both  parties — the  act  of  Mrs.  Cloud  in 
promptly  returning  the  check,  and  the  act 
of  Wm.  A.  Buck  in  receiving  it  without 
objection.  Whether  Buck  had  authority  or 
not  from  the  drawer  and  endorser  of  the 
check  to  make  such  a  qualified  and  condi- 
tional delivery  of  the  check,  cannot  affect 
the  liability  of  Mrs.  Cloud,  as  there  was  no 
obligation    on    her   part  to  accept  it  at  all, 

if,  as  is  inferable,  she  consented  to 
516      only  such  a  ^qualified  and  conditional 

acceptance.  And  Buck  being  the 
holder  of  the  check  as  the  agent  of  the 
drawer  and  indorser  for  its  delivery,  she 
was  not  bound  to  look  beyond  him  to  his 
principals.  And  having  been  put  in  pos- 
session of  the  check  transiently  for  a  brief 
period  by  Buck,  and  for  a  special  purpose, 
and  it  being  wholly  unavailing  for  that 
purpose,  she  returned  it  to  Buck,  without 
having  made  any  use  of  it,  and  he  having 
received  it,  her  relations  to  her  debtor  were 
in  no  wise  changed  by  the  transactions. 
She  stood  to  him,  and  he  to  her,  precisely 
as  if  there  had  been  no  sort  of  delivery  of 
the  check  to  her.  The  duty  devolved  upon 
Buck,  and  not  upon  her,  to  notify  him  that 
she  was  unwilling  to  accept  of  the  check, 
and  that  no  money  had  been  paid  upon  it. 
It  was  no  more  her  duty  to  inform  the 
drawer  or  indorser  of  the  check,  after  she 
returned  it  to  their  agent  and  he  accepted 
its  return  to  him,  than  it  would  have  been 
if  she  had  never  touched  it.  What  might 
have  been  her  duties  and  liabilities  if  she 
had  retained  the  check  is  another  question, 
and  does  not  arise  in  this  case. 

Nor  is  she  liable  because  of  the  subsequent 
delivery  of  the  check  to  her  son  William, 
for  the  purpose  of  presenting  it  to  the  bank 
at  Farmville,  on  account  of  the  non-pre- 
sentment at  that  place.  The  acceptance 
through  him  was  qualified  and  conditional. 
His  proposal  to  take  it  for  presentation  at 
Farmville,  was  upon  the  condition  that  he 
could  get  a  furlough  from  the  army,  to 
which  he  belonged,  and  only  in  the  event 
that  he  could  get  the  money,  which  was 
predicated  of  his  getting  a  furlough,  was 
he  to  deliver  the  **note"  (bond)  to  the  agent 
of  Larue.  He  could  not  succeed  in  getting 
the  furlough,  and  promptly  returned  the 
check  to  the  agent,  who  received  it.  This 
qualified  acceptance  of  the  check  could  not 
affect  Mrs.  Cloud's  right  of  action  upon  the 
bond,  after  the  check  was  returned  to  the 
agent  from  whom  it  had  been  received  and 
accepted  by  him. 


Afterwards,  in  the  latter  part  of  the 

517  year  1863,  Mrs.  *Cloud  agreed  if  Wil- 
liam A.  Buck,  who  still  held  the  check, 

would  present,  or  cause  it  to  be  presented, 
at  Farmville,  and  get  Virginia  bank  money 
for  it,  that  she  would  receive  the  same  in 
payment  of  the  bond.  Buck,  through  a 
friend,  presented  the  check  to  the  bank  at 
Farmville,  and  requested  payment  in  that 
kind  of  currency.  But  the  bank  refused  to 
pay  in  anything  but  Confederate  money. 
Mrs.  Cloud  not  being  willing  then  to  re- 
ceive Confederate  currency,  which  had  be- 
come greatly  depreciated,  for  her  gold  debt, 
the  money  was  not  drawn.  And  then  Mr. 
Buck,  it  seems  for  the  first  time,  informed 
Larue  that  the  money  had  not  been  received 
upon  the  check. 

That  he  had  not  received  notice  earlier 
can  create  no  liability  upon  Mrs.  Cloud,  as 
we  have  seen.  It  is  much  to  be  regretted 
that  Col.  Larue  should  be  subjected  to  this 
loss.  But  it  is  not  just  that  it  should  fall 
upon  Mrs.  Cloud.  Nor  is  she  liable  in  law. 
By  no  act  of  hers,  or  failure  to  do  an  act, 
which  the  drawer  and  endorser  had  a  right 
to  require  of  her,  have  they  sustained  any 
loss.  It  was  competent  for  the  agent,  or 
his  principal,  the  endorser,  if  he  had  been 
informed  by  his  agent  of  the  status,  to  have 
caused  the  check  to  be  presented  at  Farm- 
ville, to  have  drawn  the  money,  and  ten- 
dered it  to  Mrs.  Cloud  in  payment  of  the 
bond.  And  so  desirous  was  she  to  have 
received  payment,  that  it  is  probable  she 
would  have  received  it  in  Confederate  money 
if  it  had  been  tendered  before  it  became  so 
much  depreciated.  For  she  seems  not  to 
have  objected  to  the  check  as  late  as  Octo- 
ber 1862,  because  it  was  made  payable  in 
** current  funds.'* 

Exception  was  taken  by  the  defendant's 
counsel  in  the  lower  court  to  the  instruc- 
tions given  to  the  jury ;  and  marked  ability 
and  much  learning  have  been  shown  in 
argument  by  the  counsel  of  plaintiff  in  error 
here,  in  support  of  those  exceptions.  But 
we  do  not  deem  it  necessary  to  decide  the 
many     questions     raised     upon    the 

518  ^instructions,  because  we  think,  upon 
the  facts  certified,  the  verdict  is  right 

on  other  grounds,  and  ought  not  to  have 
been  otherwise,  if  the  instructions  objected 
to  had  been  rejected.  Wilson  v.  Ches.  & 
Ohio  R.  R.  Co.,  21  Gratt.  p.  664;  Colvin  v. 
Menifee,  11  Gratt.  87.  And,  therefore,  that 
it  could  not  benefit  the  plaintiff  in  error  to 
reverse  the  judgment  on  this  ground  and 
remand  the  cause.  We  are  of  opinion, 
therefore,  upon  the  whole  case,  that  the 
verdict  of  the  jury  is  just  and  right,  and 
that  the  court  did  not  err  in  overruling  the 
motion  to  set  it  aside  and  grant  a  new  trial, 
and  that  the  judgment  should  be  afifirmed. 
Judgment  affirmed. 


519         *McClung's  Adm'r  v.  Ervin. 

Aufifust  Term,  1872.  Staunton. 
I.  Confederate  Money  —  Scaling.  —  An  agreement  is 
entered  into  on  tbe  Ist  of  June  186S,  for  the  pur- 
chase by  M  of  E  of  one  hundred  head  of  cattle,  for 
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wmch  M  was  to  pay  £  t75  per  bead  In  current 
funds,  to  be  paid  to  £  when  be  demands  tbe  same: 
bat  the  same  is  not  to  draw  interest  until  after 
ratification  of  peace  between  the  United  States 
and  Confederate  States  firovemments.  Tbe  proof 
is  that  Confederate  SUtes  treasury  notes  was 
intended  by  both  parties  to  be  the  medium  of  pay- 
ment, whether  the  payment  was  made  before  or 
after  the  peace.  Nothlnflr  was  said  as  to  the  mode 
of  payment  if  there  was  no  such  currency.  This 
was  a  contract  to  pay  in  prcettnU,  and  the  debt 
should  be  scaled,  and  the  amount  fixed  as  of  that 
date. 
a.  PleMttns— BlU  of  BxoepUon*- Verdict  Contrary  to 
the  BvMenoB.*— A  bill  of  exceptions  to  the  refusal 
of  the  court  to  ffrant  a  new  trial  of  a  cause,  on  the 
ground  that  the  rerdlct  was  contrary  to  the  evi- 
dence, sets  out  the  testimony  of  the  witnesses, 
sayinflT  as  to  each,  A  proved,  &c. :  and  at  the  con- 
clusion says,  and  these  being  all  the  facts  proved : 
there  being  no  conflict  in  the  testimony,  the  bill  of 
exceptions  is  well  taken. 

This  was  an  action  of  covenant  in  the 
Circtiit  court  of  Hig'hland  county,  brought 
in  May  1867,  by  William  D.  Ervin  against 
William  McClung's  administrator,  on  an 
agreement  in  writing  under  the  hands  and 
seals  of  the  plaintiff  and  William  McClung, 
dated  the  1st  of  June  1863,  the  material  parts 
of  which  are  as  follows : 

That  said  Enrin  has  this  day  sold  to  Wil- 
liam McClung  one  hundred   head  of  cattle 
of  two  and  three  years  old,  which  are  upon 
the  Cow  pasture  farm  of  his  father,  in  Bath 
county.     Said  McClung  is   allowed  to  leave 
as  many  of  the  said  cattle   on   said  farm  as 
he    thinks   will    do    well;    and   keep    them 
thereon,  having  the  free   use  of  said  farm, 
as  he  may   think    proper,    until  the   1st  of 
October  next,  free  of  charge  for  pas- 
520     turage.     And  said  McClung,  *on   his 
part,  in  consideration  of  the  premises 
aforesaid,  and  cattle   and  pasturage  afore- 
said, and  the  use  of   the  farm  as  aforesaid, 
agrees  and  binds  himself  to  pay  to  the  said 
Ervin  the  sum  of  seventy-five   dollars  per 
head   for   said    hundred   cattle    in    current 
funds,    to   be    paid   to  the  said  Ervin  when 
he  demands   the    same ;  but   said   price  for 
said  cattle  is  not  to  draw  any  interest  until 
after  a  ratification   of  a  treaty  of  peace  be- 
tween the  United   States  and  Confederate 
States  governments. 

The  defendant  appeared  and  pleaded 
"covenant  not  broken";  on  which  the 
plaintiff  took  issue ;  and  the  cause  came  on 
to  be  tried  in  October  1870,  when  there  was 
a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $3,750,  with  interest  thereon 
from  the  10th  of  April  1865,  till  paid,  and 
his  costs. 

When  the  verdict  and  judgment  were  ren- 
dered the  defendant  moved  the  court  for  a 
new  trial,  on  the  ground  that  it  was  con- 
trary to  law  and  the  evidence.  Biit  the 
court  overruled  the  motion ;  and  the  plain- 
tiff excepted. 

The  bill  of  exceptions,  after  inserting  the 
covenant,  says  the  plaintiff  introduced  a 
witness,    naming    him,    who   proved,    &c., 

*See  Read's  Case,  23  Oratt  960. 


stating  his  evidence  at  length,  and  so  on 
with  each  witness;  and  in  the  same  way 
it  is  stated,  that  the  defendant  introduced 
a  witness  who  proved,  &c.  And  after  set- 
ting out  the  statements  of  the  different 
witnesses,  the  bill  of  exceptions  says,  and 
these  being  all  the  facts  proved,  Ac, 

Among  the  witnesses  introduced  by  the 
defendant,  was  James  M.  Seig,  who  drew 
the  agreement.  He  said  that  at  the  time 
they  entered  into  the  agreement,  McClung 
stated  to' the  plaintiff,  that  he  would  buy 
his  cattle  for  Confederate  money ;  that  he 
had  on  hand  the  money  to  pay  for  them, 
and  that  he  would  not  buy  unless  he  could 
pay  in  Confederate  money.  That  plaintiff 
said  he  wanted  to  sell,  and  did  not  object 
to  Confederate  money,  which  he  was  will- 
ing at  any  time  to  receive ;  but  that  he  did 
not  wish  to  take  it  until  he  came  back 

521  from  the  war;  *which  he  hoped  and 
expected  would  be  soon.  That  Mc- 
Clung remarked  to  the  plaintiff,  suppose 
you  do  not  come  back  until  after  the  war ; 
and  plaintiff  replied  he  would  take  Confed- 
erate money  at  any  rate,  after  the  war; 
and  thereupon  McClung  agreed  to  bargain 
for  the  cattle.  That  the  contract  was  based 
on  Confederate  money,  and  nothing  else 
was  named.  That  witness  explained  to 
the  parties,  as  he  was  writing  the  agree- 
ment, that  current  funds  meant  Confederate 
treasury  notes,  with  which  they  expressed 
themselves  satisfied;  McClung  remarking 
that  he  was  willing  for  anything  that  would 
show"  that  it  was  Confederate  money.  That 
McClung  was  reluctant  to  enter  into  the 
contract,  fearing  some  difficulty  about  it; 
but  that  his  objections  were  met  by  the  as- 
surance of  the  plaintiff,  that  he  would  take 
Confederate  notes  whenever  he  made  the 
demand,  whether  the  same  was  before  or 
after  the  war.  That  nothing  was  said  as 
to  how  the  words  * 'current  funds"  should 
be  construed  in  case,  when  demand  was 
made,  there  were  no  Confederate  currency 
after  the  war;  both  parties  seemed  to  run 
the  hazard  of  Confederate  currency  after 
the  war. 

George  A.  Mays,  who  had  been  examined 
in  chief  by  the  plaintiff,  was  recalled  after 
the  defendant's  evidence  had  been  intro- 
duced, and  stated  that  in  the  summer  or 
fall  of  1865,  he  met  William  McClung  in  the 
road,  and  in  the  course  of  their  conversation 
McClung  said  that  things  had  turned  out 
differently  from  what  anybody  expected; 
that  he  was  bound  to  pay  the  plaintiff  in 
the  currency  of  the  country ;  that  he  had 
not  made  much  or  lost  much,  as  he  had  used 
the  money  paying  old  debts  with  it.  That 
McClung  seemed  to  be  suffering  a  good 
deal  at  the  time  from  the  disease  of  which 
he  afterwards  died. 

Another  witness  for  the  plaintiff,  Wil- 
liam Ross,  stated  a  conversation  he  had 
with  McClung  in  July  1863,  in  which  Mc- 
Clung said  he  was  to  pay  for  the  Ervin 

522  cattle  *at  the  close  of  the  war  in  cur- 
rency.    Witness  remarked  there  was 

a  risk  in  that,  as  the  currency  might 
change.     McClung  said  he  thought  the  cur- 
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rcncy  would  not  be  chang^ed  after  the  war. 

The  defendant  introduced  several  wit- 
nesses who  proved  that  175  a  head  in  Con- 
federate money  was  a  high  price  in  June 
1863,  for  such  cattle  as  McClung  purchased 
of  Ervin.  That  four  or  five  years  before 
the  war,  taking  the  first  day  of  June  in 
each  year,  such  cattle  would  not  have  sold 
for  more  than  from  eighteen  to  twenty  dol- 
lars a  head ;  and  for  the  same  period  since 
the  war  the  price  would  have  been  about 
thirty  dollars  a  head ;  and  one  of  these  wit- 
nesses stated  that  in  the  fall  of  1864,  he 
had,  as  agent  of  the  Confederate  govern- 
ment, bought  a  lot  of  cattle,  which  would 
average  a  hundred  pounds  more  than  Br- 
vin's,  at  twenty  dollars  a  head  in  gold.  It 
was  proved  by  another  witness,  that  the 
cattle  averaged  in  September  1863,  seven 
hundred  and  forty-nine  pounds.  And  an- 
other witness  proved,  that  cattle  that  would 
graze  to  eight  hundred  pounds  in  the  fall, 
would  not  exceed  six  hundred  pounds,  if 
that,  on  the  first  of  the  preceding  June,  the 
grazer  calculating  to  add  from  two  hundred 
to  two  hundred  and  fifty  pounds  to  each  bul- 
lock during  the  grazing  season. 

It  was  further  proved,  that  McClung  was 
confined  to  his  bed  from  the  3d  of  Septem- 
ber 1865,  till  he  died,  and  that  he  had  be- 
fore the  3d  of  September  been  suffering  for 
several  months  from  a  painful  cancerous 
disorder  in  his  side,  of  which  he  died  in 
November  1865.  Before  the  war  he  had 
been  somewhat  pressed  for  debt ;  but  in  1862 
and  prior  thereto,  he  had  discharged  his 
indebtedness  to  a  great  extent,  and  in  1863 
was  free  from  embarrassment  and  had 
abundant  means  at  command.  And  one  of 
the  witnesses  stated,  that  the  money  re- 
ceived by  McClung  for  the  cattle  sold  to 
one  of  the  Confederate  agents,  including 
the  cattle  bought  of  the  plaintiff,  had  not 
been  ui^  by  McClung ;  a  part  of  it 
523  having  been  brought  •home,  where  it 
remained  until  McClung' s  death,  and 
the  balance  remaining  in  bank  until  the 
close  of  the  war. 

It  was  also  proved,  that  on  the  1st  of  June 
1863,  the  ratio  of  Confederate  States  treasury 
notes  to  gold  was  that  of  seven  or  eight  for 
one. 

After  setting  out  the  facts  proved,  the 
bill  of  exceptions  concludes:  The  court 
overruled  the  motion;  being  of  opinion, 
that  whilst  the  evidence  proved  to  the  sat- 
isfaction of  the  court,  that  it  wab  in  the 
contemplation  of  the  parties  that  the  con- 
tract was  to  be  fulfilled  and  performed  in 
Confederate  States  treasury  notes  after  the 
war,  that  the  Confederate  States  would  then 
be  established,  and  the  said  notes  would 
be  the  currency  of  the  established  govern- 
ment, yet  that  in  the  judgment  of  the  court 
the  contract  was  impossible  of  execution 
by  the  course  of  events  as  originally  in- 
tended, and  the  verdict  of  the  jury  was 
upoH  the  facts  proved  substantially  just  and 
correct. 

McClung's  administrator  applied  to  a 
judge  of  this  court  for  a  supersedeas  to  the 
judgment,  which  was  awarded. 


H.  W.  Sheffey,  for  the  appellant. 

William   M.    Robertson,    Bumgurdner  & 
Terrill,  for  the  appellee. 

ANDERSON,  J.  There  can  be  no  doubt 
that  the  contract  upon  which  this  suit  was 
brought,  dated  June  1st,  1863,  was  entered 
into  with  reference  to  Confederate  money 
as  the  standard  of  value,  and  that  according 
to  the  true  understanding  and  agreement  of 
the  parties,  it  was  to  be  fulfilled  and  per- 
formed in  that  currency.  It  was  a  contract 
in  writing  under  seal  for  the  sale  of  one 
hundred  head  of  cattle,  from  three  to  two 
years  old — mostly  two  years  old — ^by  the  de- 
fendant ill  error,  to  the  intestate  of  the 
plaintiff  in  error  with  the  privilege  to 
the  purchaser  of  pasture  on  the  farm  of 
the  former  for  as  many  of  them  as  he 

524  thought  might  do  well,  until  the  1st  *of 
October  following,  for  the  sum  of  $75 

per  head  '4n  current  funds,  to  be  paid  to 
the  said  Krvin  when  he  demands  the  same; 
however,  said  price  for  said  cattle  is  not  to 
draw  interest  until  after  a  ratification  of  a 
treaty  of  peace  between  the  United  States 
and  Confederate  States  governments." 
The  contract  does  not  specify  any  time  for 
payment,  but  binds  the  purchaser  to  pay 
when  Krvin  '^demands  the  same." 

This  is  a  contract,  in  effect,  to  pay  in 
praesenti.  To  pay  when  the  seller  '  ^demands 
the  same"  is,  in  legal  effect,  the  same  as 
to  pay  on  demand.  Stover  Assignee  v. 
Hamilton  A  al.,  21  Gratt.  p.  273.  And  it 
seems  to  have  been  so  understood  by  the 
parties;  otherwise  they  would  not  have 
deemed  it  necessary  to  make  the  stipulation 
which  relieves  the  purchaser  from  the  pay- 
ment of  interest  from  the  date  of  the  arti- 
cles. And  that  stipulation,  whilst  it  implies 
that  the  parties  contemplated  that  it  might 
not  be  paid  until  after  the  war  then  raging 
had  terminated,  does  not  imply  that  it  was 
contemplated  by  the  parties  that  it  would 
be  payable  in  any  other  currency  than  that 
of  the  Confederate  States.  For  it  shows 
that  the  parties  looked  to  the  termination 
of  the  war  by  treaty  between  the  govern- 
ment of  the  Confederate  States,  as  a  sover- 
eign power,  and  the  government  of  the 
United  States ;  from  which  it  may  be  fairly 
inferred  that  the  intention  and  expectation 
of  the  parties  were  that  payment  was  to  be 
made  in  Confederate  currency,  whether 
made  before  or  after  the  termination  of 
the  war.  This  appears  to  have  been  the 
contract,  as  shown  by  the  face  of  the  in- 
strument, and  it '  is  not  contravened,  but 
confirmed,  by  the  parol  evidence  and  the 
surrounding  circumstances. 

It  is  fully  confirmed  by  the  facts  certified 
by  the  court  of  trial,  as  proved  by  Seig,  the 
scrivener,  who  draughted  the  article  of 
agreement,  and  was  the  only  subscribing 
witness,  who  was  present  at  the  negotia- 
tions between  the  parties  and  heard  all 
that   passed.     Nor   is   it   invalidated 

525  *by  the  facts  proved  by  the  witnesses, 
George  A.  Mays  and   Wm.    Ross,    as 

also  certified  by  the  court.    By  .the  last  it 
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18  proved  that,  in  a  conversation  which  he 
had  with  McClung^  in  the  latter  part  of  June 
1863f  the  latter  said  that  he  was  to  pay  for 
the  cattle  at  the  rate  of  $75  a  head  in  the 
currency  of  the  country  after  the  war ;  and 
from  what  he  said,  witness  understood  that 
he  expected  to  pay  in  Confederate  currency. 
This'evidence,  though  it  is  not  so  full  nor 
so  clear,  is  not  at  all  in  conflict  with  the 
evidence  of  Seig,  nor  with  the  import  of 
the  written  a&^reement  as  construed.  From 
the  latter,  it  is  evident  that  the  parties  con- 
templated that  payment  might  be  made 
after  the  war,  and  McClung  may  well  have 
concluded  that  it  would  not  be  made  until 
after  the  war.  But  as  we  have  seen,  the 
terms  of  the  article  imply  that  in  that  case 
it  was  to  be  paid  in  Confederate  money. 
And  this  comports  with  the  statement  made 
by  McClung  to  Mays.  But  it  more  clearly 
appears  from  the  facts  certified,  as  proved 
by  Seig — as  for  instance,  the  statement, 
among  others  which  might  be  mentioned, 
that  McClung  **was  very  reluctant  to  enter 
into  the  contract,  fearing  some  difficulty 
about  it,  but  that  his  objections  were  met 
by  the  assurance  of  said  plaintiff  that  he 
would  take  the  Confederate  notes  whenever 
he  made  his  demand,  whether  the  same  was 
before  or  after  the  close  of  the  war. '  *  This 
view  is  also  explanatory  of  the  seeming 
conflict  of  the  testimony  of  Wm.  Ross. 

Nor  does  the  conversation  detailed  by  the 
witness  Mays,  on  his  second  examination, 
raise  a  question  of  credibility  between  him 
and  the  witness  Seig.  He  says  that  in  the 
course  of  the  conversation  between  him 
and  McClune,  in  the  summer  or  fall  of  1865, 
the  latter  said,  *Hhat  things  had  turned  out 
differently  from  wtiat  anybody  expected; 
that  he  was  t>ound  to  pay  the  plaintiff  in 
the  currency  of  the   country;  that  he  had 

not  made  much  or  lost  much,  as  he  had 
526     used   the   money   paying   *old   debts 

with  it."  Admitting  this  conversa- 
tion to  have  been  correctly  understood,  re- 
membered and  detailed  by  the  witness,  it 
is  not  necessarily  in  conflict  with  the  facts 
proved  by  Seig  and  implied  by  the  written 
agreement.  Both  may  be  true,  and  the 
contract  have  been  such  as  the  article  of 
agreement,  more  fully  and  clearly  explained 
by  Seig,  shows  it  to  have  been.  It  only 
proves  that  soon  after  the  war,  when  every- 
thing was  in  great  confusion  and  uncer- 
tainty, before  any  act  for  the  adjustment 
of  Confederate  contracts  was  passed  b^  the 
Legislature,  the  intestate  of  the  plaintiff  in 
error  met  the  withess  in  the  road,  his  mind 
greatly  disturbed  with  the  condition  of  the 
country,  *  things  having  turned  out  differ- 
ently from  what  anybody  expected,"  and 
suffering  at  the  time  from  the  disease  of 
which  he  soon  after  died,  he  made  the  re- 
marks attributed  to  him.  He  expresses  the 
opinion,  or  fear,  that  he  was  now  bound 
to  pay  this  debt  in  the  currency  of  the 
country,  but  consoles  himself  by  saying 
that  he  had  not  made  much  or  lost  much, 
as  he  had  used  the  money  in  paying  old 
debts  with  it ;  when  the  fact  was,  as  certi- 
fied by  the  court  of  trial,  that  the  money  he 


had  received  for  the  cattle  he  purchased 
from'Krvin  had  all  perished ;  and  moreover, 
that  in  1863  he  was  free  from  embarrass- 
ment and  had  abundant  means  at  his  com- 
mand. The  fact  of  this  conversation,  as 
proved  by  Mays,  only  shows  that  this 
troubled,  suffering  man  was  as  mistaken 
in  the  grounds  of  his  fears  as  to  the  obli- 
gation of  his  contract,  as  he  was  in  the 
grounds  of  his  consolation  that  he  had  used 
the  money  in  paying  old  debts.  And  it  ap- 
pears that  for  the  only  purpose  for  which  it 
was  introduced,  to  show  that  McClung  him- 
self did  not  regard  the  contract  as  entered 
into  with  reference  to  Confederate  treasury 
notes  as  the  standard  of  value,  or  as  solva- 
ble in  that  currency,  it  was  rejected  by  the 
jur^r  in  their  verdict,  and  by  the  court  in 
its  judgipent,  as  entitled  to  no  weight,  for 
both  are  predicated  of  a  Confederate 
contract.      We     do     not,     therefore, 

527  *in  reviewing   this  verdict,    impinge 
the  doctrine  that  it  is  the  province  of 

the  jury  to  weigh  the  testimony,  when  we 
hold  that  such  evidence  ought  not  to  weigh 
against  the  evidence  of  the  subscribing 
witness  and  the  written  agreement,  for  in 
so  holding  we  are  evidently  in  harmony 
with  the  jury  and  the  court  of  trial. 

That  it  was  a  contract  made  with  refer- 
ence to  Confederate  currency  as  the  stand- 
ard of  value,  and  according  to  the  true 
understanding  and  agreement  of  the  parties 
was  solvable  in  that  currency,  may  be  im- 
plied from  the  following  facts:  that  both 
the  contracting  parties  were  citizens  of  the 
Confederate  States,  and  recognized  the  ex- 
istence and  authority  of  the  Confederate 
government — one  of  them,  Ervin,  being 
then  under  marching  orders  to  maintain  its 
authority  by  the  sword;  that  the  place 
where  the  contract  was  made  was  within  the 
territorial  jurisdiction  and  power  of  that 
government,  and  recognized  no  other  ad- 
verse to  it ;  that  Confederate  currency  then 
and  there  fllled  all  the  channels  of  circula- 
tion, and  was  received  and  paid  out  by  both 
State  and  Confederate  governments,  and  by 
the  banks  and  individuals  in  all  ordinary 
transactions — facts  of  public  history;  and 
that  the  price  agreed  to  be  paid  for  the 
cattle  was  not  such  as  would  have  been  paid 
in  gold,  being  a  high  price,  payable  in 
Confederate  money,  at  that  time,  according 
to  the  proof  in  the  record :  and  these  are 
strongly  confirmatory  of  the  facts  proved 
by  Seig  and  the  construction  given  to  the 
written  agreement. 

But  it  is  contended  that  the  bill  of  excep- 
tions is  not  well  taken,  and  cannot,  there- 
fore, be  regarded  by  the  appellate  tribunal. 
It  is  certified  that  each  fact  and  circum- 
stance stated  in  the  bill  of  exceptions  was 
proved,  and  in  conclusion,  that  these  were 
**all  the  facts  proved."  It  appears,  there- 
fore, that  it  was  the  intention  of  the  judge 
of  the  court  of  trial  to  certify  what  was,  in 
his  opinion,  proved,  and  not  merely  what 
was  testified,  by  the  witnesses;  and  conse- 
quently, no  issue  as  to  the  credibility 

528  *of  witnesses  is  submitted  by  the  bill 
of  exceptions  to  the  appellate  tribunal. 
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Therefore,  upon  the  authority  of  repeated 
decisions  of  this  court,  which  it  is  unnec- 
essary to  review,  the  bill  of  exceptions  is 
well  taken.  I  refer  to  Ewing  v.  Ewing,  2 
I^eigh,  337 ;  Carrington  v.  Bennett,  1  Leigh, 
340;  and  Green  v.  Ashby,  6  Leigh,  135.  In 
this  last  case  Brockenbrough,  J.  says:  **It 
is  well  known  that  in  trials  before  a  jury 
circumstances  are  every  day  given  in  evi- 
dence which  do  not,  of  themselves,  prove 
the  fact  which  is  in  issue,  but  the  fact  itself 
may  be  inferred  from  those  circumstances. 
The  circumstances  proved  are  facts,  and 
the  deduction  to  be  drawn  from  them  is  also 
a  fact.  There  is,  then,  a  distinction  be- 
tween circumstantial  facts  and  inferred 
facts.  If  there  be  no  contradiction  in  the 
circumstances  given  in  evidence,  the  appel- 
late court  may  judge  of  the  inference  to  be 
drawn  as  well  as  the  trying  court.'*  Again 
he  says,  referring  to  the  case  of  Carrington 
and  Bennett:  **If  the  trying  court  had 
contented  itself  with  merely  certifying  the 
fact  which  it  inferred,  there  would  have 
been  no  mode  of  correcting  the  error  of  an 
improper  inference  deduced  from  admitted 
and  proved  facts,  and  there  would  have 
been  no  use  whatever  in  signing  a  bill  of 
exceptions  in  which  the  inferred  fact  was 
alone  inserted."  Cabell,  J. ,  said :  '^ In  such 
case  it  is  competent  to  this  court,  and  it  is 
its  duty,  to  deduce  from  the  testimony  all 
such  inferences  of  fact  as  the  jury  might 
have  deduced  from  it."  And  Tucker,  P., 
said:  ** All  that  the  rule  (in  Bennett  v. 
Hardaway)  requires  is,  that  the  appellate 
tribunal  be  absolved  from  the  decision  of 
the  question,  whether  the  testimony  is  true 
or  untrue."  And  when  the  bill  of  excep- 
tions states,  as  it  did  in  Carrington  v. 
Bennett,  **that  the  witness  proved  so  and 
so,"  and  that  ** these  were  all  the  facts 
proved  in  the  cause,"  this  court  must  take 
it  that  the  matter  stated  was  proved  to  the 
satisfaction  of  the  jury. 

In  Patterson  v.  Ford,  2  Gratt.  19, 
529  there  was  a  question  *as  to  the  credi- 
bility of  the  witness,  and  the  certifi- 
cate, after  setting  out  the  evidence 
concluded,  **and  this  being  all  the  evidence 
in  the  cause."  And  whilst  Baldwin,  J.,  in 
delivering  his  opinion,  intimates  that  Car- 
rington V.  Bennett  was  not  authoritative, 
because  the  decision  of  a  divided  court  of 
three  judges,  he  expressly  says  it  was  not 
in  point,  there  being  no  shadow  of  imputa- 
tion there  aguinst  the  witness,  and  the  cer- 
tificate concluding  **these  being  all  the 
facts  proved  in  the  cause."  But  it  is  di- 
rectly in  point  here.  And  although  it  was 
the  decision  of  a  divided  court  of  three, 
Cabell,  J.,  who  did  not  sit  in  that  case, 
says  in  Ewing  v.  Ewing,  which  was  decided 
shortly  afterwards,  that  he  approved  of  it, 
after  having  attentively  considered  it.  And 
it  is  sanctioned  and  re-affirmed  by  a  major- 
ity of  the  whole  court,  in  Green  v.  Ashby, 
supra.  And  in  the  recent  case  of  Gimmi 
V.  CuUen,  20  Gratt.  450,  it  is  recognized  as 
authority.  In  that  case  it  was  held  that 
the  bill  of  exceptions  was  not  well  taken. 
And  in  assigning  the   reasons,    Joynes,  J., 


speaking  for  the  court,  says,  ''The  language 
of  the  bill  of  exceptions,  however,  indicates 
that  the  intention  of  the  court  was  to  cer- 
tify the  evidence,  and  not  the  facts.  It  says 
the  court  certifies  the  following  as  the  evi- 
dence in  the  cause. '  *  *  'Robert  A.  Lancaster 
deposed  as  follows.  * '  It  says  the  other  wit- 
nesses also  introduced  by  the  plaintiff  ."tes- 
tified, &c."  In  this  case  (he  further  says), 
there  is  no  statement,  as  in  Carrington  v. 
Bennett  for  instance,  that  "these  were  all 
the  facts  proved;"  nor  any  other  expression 
to  impair  the  force  of  the  other  words,  and 
throw  doubt  upon  the  character  of  the  cer- 
tificate." Again,  on  p.  455  he  says.  He 
must  have  a  certificate  of  the  facts  proved, 
or  a  certificate  that  the  evidence  was  con- 
sidered true  by  the  court  of  trial;  which 
would  amount  to  a  certificate  that  the  facts 
stated  in  the  evidence,  were  really  facts 
proved.  From  the  evidence  certified  in  the 
former  case,  and  from  the  facts  certified  in 
the   latter,    the    appellate    court   will 

530  Mraw  such  inferences  as  a  jury  might 
reasonably  draw. ' '  I  conclude,  there- 
fore, that  a  bill  of  exceptions  is  well  taken, 
though  the  evidence  is  stated  in  detail,  if 
it  is  certified  by  the  judge  as  facts  proved, 
and  is  not  materially  conflicting,  and  there 
is  no  impeachment  of  the  witnesses.  As 
was  said  by  Brockenbrough,  J.,  in  Green 
V.  Ashby,  evidence  admitted  to  be  true,  is 
in  nowise  different  from  facts  proved. 

I  am  of  opinion,  therefore,  that  upon  the 
certificate  of  facts  proved  in  this  cause,  it 
is  competent  to  this  court,  and  it  is  its 
duty,  to  review  the  judgment  of  the  court 
of  trial  overruling  the  motion  to  set  aside 
the  verdict,  and  grant  a  new  trial ;  and  that 
upon  a  review  of  the  facts  certified,  the 
contract  upon  which  the  suit  is  founded 
was,  according  to  the  true  understanding 
and  agreement  of  the  parties,  to  be  fulfilled 
and  performed  in  Confederate  treasury 
notes.  This  being  so,  is  the  verdict  of  the 
jury   contrary  to  the  evidence  and  the  law? 

It  is  true,  as  was  said  by  Baldwin,  J.  in 
Patterson  v.  Ford,  supra,  that  whilst  the 
court  may  grant  a  new  trial  where  the  ver- 
dict is  contrary  to  law  and  evidence,  the 
duty  of  doing  so  is  not  always  imperative ; 
as  where  the  verdict  is  adverse  to  a  hard 
and  unconscionable  action  or  defence,  or 
where  it  conforms  to  the  substantial  justice 
or  equity  of  the  case.  In  such  cases  the 
court  may  refuse  to  set  aside  the  verdict 
and  grant  a  new  trial,  although  it  is  not 
warranted  "by  close  deduction,  or  rig-id 
analysis,  or  strict  adherence  to  legal  prin- 
ciples. The  books  are  full  of  such  cases, 
and  the  idea  has  been  carried  to  great 
lengths,  in  oppressive  or  iniquitous  actions 
or  defences. '  *  But  the  power  will  be  exer- 
cised, where  it  seems  to  be  required,  as  in 
this  case,  in  order  to  prevent  gross  injustice. 

The  court  below    was  satisfied   from  the 
evidence^  that  the  parties  contemplated  that 
the  contract  was  to  be   fulfilled  in  Confed- 
erate States   treasury   notes   after  the  war, 
that  the  Confederate  States  would  then 

531  be    established,  *and   the   said    notes 
would  be  the  currency  of  an  established 
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government;  yet  in  the  judgment  of  the 
court,  the  contract  was  impossible  of  execu- 
tion, by  the  course  of  events,  as  originally 
intended.  If  the  contract  as  made  by  the 
parties,  was  impossible  of  execution  accord- 
ing to  the  intention  of  the  parties,  could  it 
be  enforced  at  all,  without  making  a  new 
contract  for  them?  is  a  question  wh.ich  nat- 
urally arises;  but  upon  which  I  give  no 
opinion,  as  it  is  unnecessary  to  the  decision 
of  the  cause,  and  this  court  may  not  be 
fully  in  possession  of  the  facts  bearing  upon 
that  question,  it  not  having  been  made  in 
the  court  of  trial.  But  however  that  may 
be,  I  think  it  is  very  clear,  that  in  no  as- 
|>ect  of  the  case,  as  presented  by  the  record, 
18  the  defendant  in  error  entitled  to  recover 
more  than  the  value  of  the  Confederate 
treasury  notes,  at  the  date  of  the  sale,  that 
being  the  date  also  of  payment.  Poes  the 
verdict  exceed  that  value? 

There  are  two  modes  prescribed  by  statute, 
by  which  the  value  of  the  Confederate 
money  contracted  to  be  paid,  can  be  ascer- 
tained, when  the  cause  of  action  grows  out 
of  a  sade,  or  renting  or  hiring  of  real  or 
personal  property.  One,  by  reducing  the 
value  to  gold ;  the  other,  by  the  value  of 
the  property  sold,  rented  or  hired,  in  gold, 
at  the  date  of  the  sale ;  as  recently  decided 
by  this  court  in  Pharis  v.  Dice,  21  Gratt. 
307.  In  this  case  the  jury  seems  to  have 
adopted  neither  standard,  but  to  have  as- 
sessed the  damages  arbitrarily,  without  re- 
gard to  any  rule,  but  most  probably  as  a 
compromise,  if  not  capriciously.  They  al- 
lowed the  plaintiff  just  half  the  amount  of 
bis  claim. 

The  proof  is  that  the  value  of  Confederate 
money,  at  the  date  of  the  contract,  in  rela- 
tion to  gold,  was  from   seven   to  eight   for 
one.    By  that  standard   the   value  of  $7,500 
of  Confederate  money   as  of  the  date  of  the 
contract,  taking   the   highest   value,  was  a 
fraction  over  $1,071 ;  and  taking  the  lowest, 
was  only   $937.50;  and   yet    the   verdict  is 
for  $3,750.     If  there  was  no  proof  as 
532     ♦to  the  value  of   the    property   at  the 
date   of   the    sale,    or  no  satisfactory 
proof,    the   jury   could  only  adopt  the  gold 
standard ;  I  know   of  no    alternative.     The 
evidence  in    this   cause   furnishes  no  other 
criteria.    There  is  no  direct  proof  as  to  the 
value  of  the  cattle,  at  the  date   of  the  sale. 
Indeed,  there  had  been  no  sales  for  gold  in 
that  section,  during  that  season.     The  proof 
is,  that  such  cattle,  for  four  or  five  years 
next  preceding  the  war,  were  on  the  1st  day 
of  June  of  each  year,  worth  from  $18  to  $20 
per  head.     And  it  was  proved   that   in  the 
fall  of  1864,    the  Confederate  government 
had   purchased    cattle     in    a    neighboring 
county,  at  $20  a  head  in   gold,  which  would 
have  weighed  at  least   one   hundred  pounds 
a  head  more  than  the  cattle  bought  by  Mc- 
Clung  from    Er\'in,    which   were  proved  to 
have  weighed   in    the   fall,   after   they  had 
been  taken    from    pasture,    an   average  of 
seven  hundred  and  forty-nine  pounds  and  a 
fraction — say     «even     hundred     and    fifty 
pounds.     Putting  the  cattle  bought  for  gold 
in  1864,  at  eight  hundred  and   fifty  pounds 


they  were  purchased  at  about  two  and  one- 
third  cents  per  pound  in  specie.  At  that 
price  the  Ervin  cattle  were  worth  in  gold, 
according  to  their  weight,  after  having  had 
the  benefit  of  the  summer  pasture,  $17.50  a 
head ;  which  is  a  little  less  than  the  estimate 
of  such  cattle  before  the  war.  Put  them  at 
$20,  the  highest  price  for  such  cattle  before 
the  war,  in  that  neighborhood,  and  the  ver- 
dict should  not  have  exceeded  $2,000. 

But  the  verdict  greatly  exceeds  that.  I 
am  therefore  of  opinion,  that  the  damages 
allowed  by  the  jury  are  excessive,  and  that 
the  verdict  is  plainly  contrary  to  law  and 
evidence;  and  that  the  judgment  of  the  ' 
court  below  should  be  reversed,  and  verdict 
set  aside,  and  a  new  trial  directed. 

CHRISTIAN,  STAPLES,  and  BOUL- 
DIN,  Js.,  concurred  in  the  opinion  of  An- 
derson, J. 

MONCURE,  P.,  dissented. 

The  judgment  was  as  follows : 
533  *The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the 
record,  that  the  Circuit  court  erred  in  over- 
ruling the  motion  to  set  aside  the  verdict 
and  award  the  defendant  a  new  trial. 
Therefore,  it  is  considered  that  the  judg- 
ment be  reversed  and  annulled  and  the  ver- 
dict be  set  aside ;  and  that  the  defendant 
in  error  pay  to  the  plaintiff  in  error  the 
costs  by  him  expended  in  the  prosecution 
of  his  writ  of  supersedeas  in  this  court ;  and 
the  cause  is  remanded  to  the  said  Circuit 
court  for  Highland  county  for  a  new  trial 
to  be  had  therein ;  which  is  ordered  to  be 
certified  to  the  said  Circuit  court  of  High- 
land county. 


534     *WiUon't  Adm'r  v.  Barclay's  Ex'or 

&  alt. 

Auffust  Term.  187S.  Staunton. 

DlMolutlon  of  Partnership  —  Asslffiment  of  Choae  In 
Action.— M,  P.  W  and  B  were  merchants  and  part- 
ners dolnff  business  in  Lewisbnrr,  Greenbrier 
county.  W  and  B  living  in  Rockbridge.  In  1848. 
the  partnership  terminated,  and  the  firm  assigned 
to  B,  as  a  part  of  his  input  capital,  the  bonds  of  D 
for  $1,068,  bearing  date  in  1842,  and  secured  by 
deed  of  trust  on  real  and  personal  property.  In 
184S,  E  and  C,  creditors  of  D,  by  judgment,  ren- 
dered before  the  execution  of  the  deed,  filed  their 
bill  to  subject  the  real  estate  of  D  to  the  payment 
of  their  Judgment  B  was  made  a  defendant  in 
this  suit,  but  did  not  answer.  He  retained  the 
bonds  in  his  possession  until  1848,  and  then  sent 
them  with  other  papers  to  an  attorney  for  collec- 
tion. In  1848,  there  was  a  decree  in  the  suit  of  E 
and  C  for  a  sale  of  part  of  D's  land :  but  it  was 
never  executed.  At  the  May  term  1849,  N,  another 
Judgment  creditor  of  D,  made  himself  a  party  in 
the  suit:  and  at  the  October  term  there  was  a 
decree  for  the  sale  of  all  the  property,  real  and 
personal,  of  D.  The  sale  was  made  in  1850:  the 
personal  property  bringing  but  $20.50:  though  It 
was  in  proof,  that  when  the  deed  was  made  there 
was  a  tavern  on  the  land,  well  furnished  with 
furniture.  In  1851,  there  was  a  final  decree,  apply- 
Inar  the  proceeds  of  the  sale  of  the  property—first, 
to  pay  the  debt  of  E  and  C;  second,  the  debt  of  N: 
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and  tWrd.  the  debt  of  B.  The  proceeds  of  sale 
satisfied  the  debts  of  E  and  C.  and  of  N,  but  there 
was  nothing  left  to  be  applied  to  the  debt  of  B, 
except  the  proceeds  of  the  personal  property.  At 
the  time  of  the  assiiniment  the  debt  of  D  was  con- 
sidered good,  but  he  seems  to  have  had  no  prop- 
erty except  what  was  embraced  in  the  deed  of 
trusL  In  1860,  the  administrator  of  B  filed  his  bill 
against  the  administrator  and  heirs  of  W,  to  re- 
cover W's  proportion  of  the  said  bonds  assigned 

to  B.    Held: 

I.  Same— Same— Negligence  by  AMlgnee  as  to  Pro«e- 

cutlon.— The  negligence  of  B  in  having  the  suil 
prosecuted  whereby  interest  on  the  prior  debts 
was  accumulated,  and  the  property  deteriorated, 
Jjars    B's    administrator    from    any    recovery 
against  the  estate  of  W. 
a.  Same  — Same  — Same.— The  negligence  in  en- 
forcing the  deed  of  trust  by  the  sale  of 
535         •personal  property,  by  which  it  was  allowed 
to  be  lost  to  the  trust,  bars  his  recovery. 

3.  Same— Same— Same.— B  not  having  done  any- 
thing to  recover  the  debt  until  1848.  and  his 
administrator  not  having  brought  his  suit  until 
1800,  it  is  upon  him  to  show  clearly,  that  the 
money  could  not  have  been  made  out  of  D's 
property. 

4.  Same— Same— Inaolvency  of  Obligor.*— If  D  was 
insolvent  at  the  time  of  the  assignment  of  the 
bonds,  or  when  he  became  so  afterwards,  if  B 
relied  upon  D's  Insolvency  as  excusing  B's  prose- 
cution of  his  suit  against  D,  B  should,  as  soon  as 
he  ascertained  the  fact,  have  given  notice  to  his 
assignors,  and  should  have  offered  to  return  the 
bonds;  and  not  having  done  this,  he  cannot 
recover  against  them. 

By  an  article  of  agreement  under  their 
hands  and  seals,  bearing  date  the  5th  of 
September  1836,  Alexander  T.  Barclay  and 
Dr.  Hugh  Wilson,  of  the  county  of  Rock- 
bridge, and  Wm.  Patton  and  Thomas  Math- 
ews, of  the  county  of  Greenbrier,  entered 
into  a  partnership  for  conducting  a  mercan- 
tile business  in  the  town  of  Lewisburg, 
under  the  name  and  style  of  Mathews,  Pax- 
ton  &  Co. ,  the  business  to  be  managed  by 
Mathews  and  Paxton,  and  to  continue  for 
five  years.  Each  of  the  parties  was  to  put 
in  a  capital  of  $3,000.  At  the  end  of  the 
partnership,  all  debts  or  losses  to  be  first 
paid ;  then  the  amount  of  capital  furnished 
by  each  partner  to  be  returned  without  in- 
terest; and  then  the  net  profits  to  be  di- 
vided among  them  as  follows:  one-third  to 
Mathews,  one- third  to  Paxton,  and  one- 
third  to  be  divided  between  Barclay  and 
Wilson. 

The  business  was  continued  until  the  end 
of  the  term,  and  the  partners  then  proceeded 
to  settle  up  the  concern ;  and  in  part  of  his 
capital  put  in,  Barclay  received  two  bonds 
of   John    Deem,    one    for  $1,000,    and    the 

♦The  principal  case  is  cited  among  others  in  Mer- 
chants' Nat  Bank  v.  Spates,  41  W.  Va.  87.  28  S.  E. 
Rep.  685.  as  authority  for  the  proposition  that  "if 
the  assignee  attempts  to  excuse  himself  for  not 
suing,  then  he  should  immediately  have  demanded 
the  money  from  the  assignor  with  an  offer  to 
return  the  instrument  assigned,  that  the  assignor 
might  take  measures  to  recover  from  the  maker." 


other  for  $38.56,  both  bearing  date  the  27th 
of  July  1843,  and  payable  on  demand.  These 
bonds  were  secured  b3'^  a  deed  of  trust  on 
real  and  personal  estate,  and  were  assigned 
to  Barclay  by  Mathews,  Paxton  &  Co. 

In  March  1860,    Barclay's   executor 

536  instituted    a    suit    in  *equit3',    in  the 
Circuit  court  of  Rockbridge   county, 

against  Wilson's  administrator  and  heirs, 
in  which,  after  setting  out  the  foregoing 
facts,  he  says  that  Deem  was  much  embar- 
rassed, if  not  wholly  insolvent,  at  the  time 
of  the  assignment  of  his  bonds  to  him,  all 
of  his  property  heing  covered  by  deed  of 
trust  or  other  liens.  That  Barclay  had  the 
deed  of  trust  enforced,  when  a  very  small 
sum  was  realized.  That  the  other  partners 
thereupon  became  liable  to  pay  him  their 
proportion  of  this  loss;  and  that  Mathews 
had  paid  his  proportion  to  Barclay,  and 
Paxton  had  paid  his  part  to  the  plaintifif; 
but  that  Wilson  had  not  paid,  and  up  to  the 
time  of  bringing  the  suit,  there  was  due 
from  Wilson  $486.44,  of  which  $258.03  was 
principal.  That  Wilson  removed  to  Texas, 
and  died  there  in  1857  or  1858. 

The  prayer  was  for  an  account  of  the  ad- 
ministration upon  Wilson's  estate,  and  pay- 
ment of  the  amount  claimed  to  be  due. 

Wilson's  administrator  answered,  saying 
he  had  no  knowledge  of  the  facts  stated  in 
the  bill,  except  what  he  had  derived  from 
the  information  of  others,  and  the  papers 
in  the  cause.  He  relied  upon  the  statute  of 
limitations,  and  also  insisted  that  the  neg- 
ligence and  delay  of  Barclay  and  his  exec- 
utor in  prosecuting  the  claim  had  deprived 
him  of  all  right  to  look  to  Wilson's  estate 
for  relief. 

Thomas  Mathews,  examined  for  the 
plaintiff,  after  stating  the  assignment 
of  Deem's  bonds  to  Barclay  to  the  amount 
of  $1,025.50,  on  account  of  his  capital, 
states  that  they  were  at  the  time  deemed 
"kvailable,  as  they  were  secured  by  deed  of 
trust  upon  real  and  personal  property.  It, 
however,  proved  worthless,  by  reason  of 
prior  liens  on  the  same  property ;  and  when 
sold,  did  not  produce  a  price  that  reached 
Barclay's  debt;  and  Deem  had  no  other 
property.  Witness,  satisfied  that  nothing 
was  made  out  of  Deem,  paid  his  proportion 
of  the  debt. 

537  *A  witness  who  had   examined   the 
records  stated  that  on  the  27th  of  July 

1842,  Deem  executed  a  deed  of  trust  on  his 
real  estate,  to  secure  the  bond  of  $1,000  to 
Mathews,  Paxton  &  Co.,  which  was  duly 
recorded.  In  August  he  executed  another 
deed  on  his  real  and  personal  estate,  to 
secure  Erskine,  and  Erskine  &  Mathews 
certain  debts.  In  1843  Henry  Erskine  and 
others  instituted  a  suit  in  chancery  against 
Deem  and  others,  the  object  of  which  was 
to  enforce  judgment  liens  upon  his  land, 
which  were  obtained  prior  to  the  execution 
of  these  deeds  of  trusts.  The  first  decree 
in  this  cause  was  in  October  1843,  in  favor 
of  Erskine,  Caperton  and  others,  among 
them  Mathews,  Paxton  &  Co.,  for  the  debt 
secured  by  the  deed  aforesaid.  At  the  May 
term  1849,  John  A.    North   filed   a   petition 
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in  the  cause,  claiming  to  be  a  judgment 
creditor  of  Deem ;  and  in  the  progress  of 
the  cause  he  obtained  a  decree.  Various 
orders  and  decrees  were  made  in  the  suit; 
by  one  of  which,  made  in  1849,  the  land 
and  personal  property  was  sold  in  1850,  the 
personalty  for  $26.50.  On  the  21st  of  May 
1851,  a  final  decree  was  entered,  and  the 
money  was  distributed,  first,  to  the  payment 
of  the  debts  due  to  Henry  Krskine ;  second, 
the  debts  due  to  North ;  and  third,  to  the 
debt  due  Mathews,  Paxton  &  Co.  The  two 
first  debts  were  paid ;  but  nothing  was  paid 
to  Mathews,  Pazton  Sl  Co.  ,  except  the  pro- 
ceeds of  the  personal  estate. 

In  1848  John  Bchols  was  employed  by 
Barclay  as  counsel  to  attend  to  the  collec- 
tion of  the  bonds  transferred  to  him  by 
Mathews,  Paxton  &  Co.  Among  them  was 
the  debt  of  Deem.  He  says  that  when  he 
came  to  collect  this  debt,  he  found  it  neces- 
sary to  institute  a  chancery  suit  in  Green- 
brier county,  there  having  been  a  deed  of 
trust  to  secure  the  debt,  and  there  being 
various  other  encumbrances  on  the  property. 
The  result  of  the  suit  and  the  sale  was,  that 
the  property  sold  for  barely  enough  to 
pay  the  encumbrances  which  were 
538  *prior  to  Barclay's  for  this  debt.  He 
received  in  January  1851,  twenty-five 
dollars  from  the  trustee  in  the  deed,  from 
the  proceeds  of  the  sale  of  the  personal 
property  of  Deem ;  and  that  was  all  he  ever 
received  on  the  debt,  except  what  was  paid 
by  Mathews. 

It  appears  certain  that  Deem  was  regarded 
as  insolvent  as  early  as  1847,  and  that  from 
1842  he  had  no  property  but  that  conveyed 
in  the  deeds  of  trust ;  several  of  the  judg- 
ments against  him  were  rendered  as  early 
as  March  and  May  1830. 

In  September  1860,  there  was  a  decree  for 
an  account,  and  the  cause  came  on  to  be 
finally  heard  on  the  24th  of  April  1868,  when 
the  commissioner  having  reported  the  fourth 
of  Deem's  debt  to  be  1611.123^,  of  which 
$258.13^  was  principal,  the  court  made  a 
decree  in  favor  of  the  plain ti£F  against  Wil- 
son's administrator  for  that  amount,  with 
interest  on  the  principal  from  the  12th  of 
April  1868,  till  paid,  and  the  costs.  And 
Wilson's  administrator  thereupon  obtained 
an  appeal  to  the  District  court  of  Appeals 
at  Charlottesville,  and  the  cause  was  after- 
wards transferred  to  this  court. 

Upon  the  suggestion  of  the  judges,  the 
record  of  the  case  of  Krskine  &.  others  v. 
I>eem  A  als.,  was  brought  up  by  consent; 
but  the  counsel  for  the  appellee,  after  ex- 
amining the  record,  withdrew  his  consent 
to  its  being  considered  a  part  of  this  record, 
and  it  is  not  in  the  possession  of  the  re- 
porter, though  it  is  referred  to  in  the  opin- 
ion of  the  judge. 

Brockenbrough,  for  the  appellants. 

H.  W.  Sheffey,  for  the  appellee. 

STAPLERS,  J.  This  is  an  appeal  from  a 
decree  of  the  Circuit  court  of  Kockbridge 
county,  in  a  suit  instituted  by  the  executor 
of  Alexander  Barclay,  deceased,  against  the 


administrator  and   heirs  of  Hugh  Wilson, 
deceased.     It   appears    that   upon    the  dis- 
solution    of    the    firm    of    Mathews, 

539  *Paxton  &  Co.,  in  the  year  1843,  of 
which  plaintiff's  testator  and  defend- 
ants' intestate  were  members,  two  bond» 
amounting  in  the  aggregate  to  $1,038.56, 
with  interest  thereon  from  their  respective 
dates,  were  assigned  to  plaintiff's  testator, 
as  a  part  of  the  capital  stock  invested  by 
him  in  said  partnership.  These  bonds  were 
never  collected,  as  is  claimed,  in  conse- 
quence of  the  insolvency  of  the  obligor ; 
and  this  suit  was  brought  to  recover  the 
share  or  proportion  for  which  the  estate  of 
Hugh  Wilson  is  responsible. 

I  do  not  deem  it  necessary  to  consider  the 
question  so  elaborately  discussed  at  the  bar, 
of  the  effect  of  the  statute  of  limitation 
upon  the  plaintiff's  right  of  recovery.  In 
my  view  of  the  case,  the  want  of  due  dil- 
igence, on  the  part  of  Barclay,  in  enforcing 
the  trust  deeds  given  to  secure  the  debts 
assigned  to  him,  and  the  long  delay  of 
his  representative  before  instituting  this 
suit,  are  sufficient  of  themselves,  to  defeat 
this  claim. 

The  bonds  in  question  were  assigned  to 
Barclay  in  March  1843.  He  retained  them 
in  his  possession  until  the  year  1848,  and 
then,  for  the  first  time,  placed  them  in  the 
hands  of  an  attorney  for  collection,  along 
with  other  papers  relating  to  the  concern 
of  Mathews,  Paxton  &  Co.  The  attorney 
states,  he  found  it  necessary  to  institute  a 
suit  in  chancery  in  consequence  of  the  vari- 
ous encumbrances  upon  the  property  of 
Deem,  the  obligor  in  the  bonds.  This  is  no 
doubt  a  mistake ;  as  at  that  time  the  suit  of 
Brskine  Sl  Caperton  was  pending.  That  suit 
was  brought  in  1843 ;  the  object  was  to  en- 
force the  liens  of  various  judgments  against 
the  real  estate  of  Deem.  Although  Barclay 
was  made  a  party  to  this  suit  in  the  begin- 
ning, it  does  not  appear  that  he  ever  an- 
swered the  bill,  or  manifested  the  slightest 
interest  in  the  conduct  of  the  cause.  At 
the  October  term  1843,  a  decree  was  rendered 
for  the  sale  of  part  of  Deem's  real  estate. 
This  decree  was,  however,  never  executed ; 
nor  was  any  other  step   taken   in  the 

540  case,  until  the  year  1849.     *At  the  Oc- 
tober term  in  that  year,  another  decree 

was  rendered  for  the  sale  of  all  the  real 
estate  belonging  to  Deem;  and  directing 
proceeds  of  sale  to  be  applied— ^first,  to  the 
judgments  in  favor  of  Erskine  &  Caperton  ; 
second,  to  the  North  judgments ;  and  third, 
to  the  debt  due  to  Barclay.  The  sale  was 
made  in  1850 ;  and  confirmed  in  the  year 
1851.  It  will  thus  be  seen  that  the  suit  was 
permitted  to  remain  seven  years  on  the 
docket,  without  the  slightest  attempt  on  the 
part  of  Barclay  to  enforce  the  sale,  either 
under  the  trust  deeds,  or  the  decrees  of  the 
court. 

In  the  meantime,  it  is  highly  probable, 
the  lands  were  deteriorating  in  value,  while 
the  interest  was  accumulating  upon  the 
debts  having  priority  over  those  secured  by 
the  trust  deeds.  These  deeds  embraced  sev- 
I  eral  tracts  of  lands,  upon  one  of  which  was 
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a  hotel  with  its  appurtenances,  and  also  a 
large  quantity  of  personal  property  of  con- 
siderable value.  There  were  also  two  other 
tracts  not  included  in  the  deeds,  but  sub- 
ject to  the  lien  of  the  judgments.  It  does 
not  appear  what  becanCie  of  the  personal 
property.  It  was  probably  consumed  by  the 
family,  or  sold  and  applied  in  discharge  of 
other  debts. 

Although  the  Chancery  court  had  taken 
jurisdiction  over  the  real  estate  of  Deem, 
there  was  nothing  to  prevent  a  sale  of  the 
personal  effects  under  the  trust  deeds.  These 
deeds  were  executed  in  July  1842,  and  the 
debts  assigned  in  March  following.  By  the 
exercise  of  the  least  diligence  in  enforcing 
a  sale  of  the  personal  property,  there  can- 
not be  a  question  but  that  Barclay  would 
have  realized  the  greater  part,  if  not  the 
whole  amount,  of  his  claim. 

This  is  the  aspect  of  the  case  as  presented 
by  the  record  brought  here  at  the  suggestion 
of  the  court,  and  filed  in  the  cause  with  the 
consent  of  counsel.  In  as  much,  however, 
as  that  consent  was  given  before  the  record 
was  seen,  and  as  the  counsel  for  the  appel- 
lee seems  to  apprehend  that  some  injus- 
541  tice  may  thereby  be  done  his  *client, 
it  is  proper  to  consider  the  case  very 
briefly  without  reference  to  the  facts  dis- 
closed by  that  re'cord. 

After  this  long  delay,  it  must  be  conceded 
that  the  laboring  oar  is  upon  the  plaintiff. 
It  is  incumbent  upon  him  to  establish  clearly 
all  the  facts  necessary  to  fix  the  liability  of 
the  defendants.  It  was  his  duty — not  that 
of  the  defendants — to  show  the  quantity  and 
value  of  all  the  property  embraced  in  the 
deeds,  and  that  no  portion  of  the  debts  could 
have  been  made  from  a  sale  of  that  property. 

None  of  the  witnesses  examined  by  him, 
tell  us  anything  in  respect  to  the  personal 
property,  or  what  became  of  it.  It  is  true 
that  Mathews,  one  of  the  partners,  seems 
to  have  been  satisfied  of  the  insolvency  of 
Deem,  and  to  have  paid  Barclay  his  share 
or  proportion  of  the  bonds ;  but  it  is  equally 
true  that  the  other  partners  were  not  so 
easily  satisfied,  and  have  as  steadily  refused 
or  declined  to  assume  any  such  liability. 

The  testimony  of  the  other  witnesses  ex- 
amined by  plaintiff,  was  given  nearly 
twenty-five  years  after  the  date  of  the  as- 
signment, and  the  execution  of  the  trust 
deeds,  and  relates  to  events  and  transactions 
with  which  neither  was  personally  ac- 
quainted. It  would  be  eas3'  to  show  that  all 
this  evidence  is  wholly  insuflBcient  to  estab- 
lish plaintiff's  case.  It  is  clear,  as  a  gen- 
eral rule,  the  assignee  must  sue  the  maker 
or  obligor  before  he  can  resort  to  the  as- 
signor. This  rule  is  varied  where  it  is  per- 
fectly manifest  a  suit  would  be  wholly 
unavailing.  It  is  equally  clear,  that  where 
the  debt  which  has  been  assigned,  is  secured 
by  a  specific  lien,  it  is  the  duty  of  the  as- 
signee diligently  to  enforce  such  lien  before 
he  can  have  any  recourse  against  the  as- 
signor. If  he  fails  to  pursue  this  course,  it 
is  incumbent  upon  him  clearly  to  show  that 
the  security  was  worthless,  and  that  no  loss 
or  damage  has  resulted  from  his  lack  of  dil- 


igence.    In  the  present  case  there  is  a  man- 
ifest omission  to  establish   these  important 
facts. 

542  *It  will  be  borne  in   mind,   that  the 
assignment    was    made    in    the    year 

1843.  If  at  that  time  the  obligor  was  in- 
solvent, as  is  claimed,  the  assignors  were 
immediately  liable  upon  the  contract  of  as- 
signmenti  It  was  the  duty  of  Barclay  then 
to  institute  his  suit  against  his  co-partners, 
or  reasonably  to  notify  them  of  his  inability 
to  collect  the  debt.  I<et  it  be  conceded, 
however,  that  Deem*s  insolvency  did  not 
appear  until  the  sale  of  his  real  estate  in 
1850.  This  suit  was  not  brought  until  the 
year  1860 — nearly  ten  years  after  the  sale, 
and  seventeen  years  after  the  assignment. 
After  this  long  delay  it  is  very  doubtful,  to 
say  the  least,  whether  there  can  now  t>e  a 
safe  determination  of  the  matters  in  con- 
troversy. The  danger  of  injustice,  ^om 
loss  of  information  and  evidence,  is  great. 
And  what  is  more  material,  the  remedy  of 
the  defendants  over  against  others  is  greatly 
impaired,  if  not  wholly  destroyed,  by  death 
and  insolvencies.  Under  such  circum- 
stances, a  court  of  equity  should  refuse  to 
afford  a  remedy,  though  no  statute  of  limi- 
tations may  directly  affect  the  right  of  re- 
covery. In  Wagner  v.  Baird,  7  How.  U.  S. 
R.  234,  259,  Mr.  Justice  Grier,  quoting  the 
observation  of  I^ord  Camden,  that  nothing 
but  conscience,  good  faith  and  reasonable 
diligence,  can  call  this  court  into  activity, 
used  this  language:  ^ length  of  time  nec- 
essarily obscures  all  human  evidence  and 
deprives  parties  of  the  means  of  ascertain- 
ing the  nature  of  original  transactions ;  it 
operates  by  way  of  presumption  in  favor  of 
the  party  in  possession."  Doggett  v. 
Helms,  17  Gratt.  %,  and  cases  there  cited ; 
Tazewell's  ex'or  v.  Whittle's  adm'r,  13 
Gratt.  329. 

In  Deane  v.  Scholfield,  6  Leigh,  386,  Judge 
Cabell,  in  discussing  the  duties  and  obliga- 
tions of  assignees,  said:  '*If  the  assignee 
attempts  to  rest  it  on  the  ground  that  he 
was  under  no  obligation  to  pursue  the 
maker,  he  must  equally  fail ;  for  even  ad- 
mitting  that  he  was  under  no  obligation  to 
pursue  him,  then  he  should  immediately 
have  demanded  the   money   from   the 

543  assignor,  *with  an  offer  to  return  the 
note,    that    the   assignor  might  take 

measures  to  recover  from  the  maker.  It 
would  be  against  all  justice  that  the  as- 
signee of  a  note  should  seek  to  subject  the 
assignor  to  its  payment,  after  thus  having' 
held  it  up  for  years  without  any  notification 
of  his  intention  to  hold  him  liable,  and 
without  offering  him  the  means  of  saving 
himself  by  suing  the  maker." 

These  observations  strongly  apply  to  this 
case,  and  present  controlling  reasons  for 
the  rejection  of  the  claim  asserted  by  this 
bill.  I  think  the  chancellor  erred  in  sus- 
taining it ;  that  the  decree  for  this  cause 
should  be  reversed  and  the  bill  dismissed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
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in  writing  and  filed  with  the  record,  that 
the  said  decree  is  erroneous.  Therefore,  it 
is  decreed  and  ordered,  that  the  same  be  re- 
versed and  annulled ;  and  that  the  appellee, 
James  H.  Pazton,  executor  of  Alexander 
T.  Barclay,  deceased,  out  of  the  assets  of 
his  testator  in  his  hands  to  be  administered, 
do  pay  unto  the  appellant  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal 
aforesaid  here.  And  this  court  proceeding* 
to  pronounce  such  decree  as  the  said  Circuit 
court  ought  to  have  rendered:  it  is  further 
decreed  and  ordered,  that  the  plaintiff's  bill 
be  dismissed,  and  out  of  the  assets  of  the 
testator  in  his  hands  to  be  administered, 
that  he  do  pay  unto  the  defendants  their 
costs  by  them  about  their  defence  in  the 
said  Circuit  court  expended ;  which  is  or- 
dered to  be  certified  to  the  said  Circuit  court 
of  Rockbridge  county. 
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*Markham  v.  Boyd. 

August  Term,  1872,  Staunton. 


Itcoord  la  Cbaiicery  Salt— PreMuaad  Comet.*— Upon  a 
bill  for  a  new  trial  of  an  action  at  law,  on  the 
ground  of  after-discovered  evidence,  the  record  of 
the  case  at  law  not  showing  what  evidence  was 
before  the  jury,  or  what  facts  were  proved  on  the 
uial,  and  the  chancery  record  not  giving  that 
information:  and  the  same  Judge  who  tried  the 
cause  at  law,  having  dissolved  the  injunction  and 
dismissed  the  bill,  the  appellate  court  has  not  the 
materials  to  enable  them  to  review  the  decree; 
but  must  presume  it  is  correct 

In  February  1855,  William  W.  Boyd 
brought  an  action  of  ejectment  in  the  Cir- 
cuit court  of  Botetourt,  against  Jesse  E. 
Markham,  to  recover  a  tract  of  four  hundred 
and  twenty-five  acres  of  land,  on  Jennings 
creek,  in  said  county.  The  case  was  tried 
in  June  1857,  when  there  was  a  verdict  for 
the  plaintiff.  Markham  thereupon  moved 
the  court  for  a  new  trial;  but  the  court 
overruled  the  motion  and  rendered  a  judg- 
ment according  to  the  verdict.  No  excep- 
tion was  taken  to  the  refusal  of  the  court  to 
grant  a  new  trial ;  and  therefore,  the  record 
did  not  show  what  evidence  had  been  intro- 
duced in  the  trial  of  the  cause. 

In  January  1858,  Jesse  E.  Markham  filed 
his  bill  in  the  same  court,  against  Wm.  W. 
Boyd,  in  which  he  prayed  for  an  injunction 
to  the  judgment  in  the  ejectment  case,  and 
for  a  new  trial  of  the  cause,  on  the  ground 
of  after-discovered  evidence.  He  afterwards 
filed  an  amended,  and  then  a  supplemental, 
bill.  The  case  made  by  the  bills  was,  that 
the  land  mentioned  in  the  verdict  was  part 
of  a  thousand  acres  granted  to  Henry  Banks 
on  the  3d  of   August  1786;  and  Markham 

*KMMtl  la  CtMncery  Salt.— In  Adams  v.  Hubbard, 
25  Oratt  186.  the  court  said  that  the  doctrine  laid 
down  in  the  principal  case  equally  applies  to  awards 
as  to  verdicts,  and  was  decisive  of  the  case  at  bar. 

Reowds  PrasttOMd  Correct.— See  Neale  v.  Farin- 
holt,  79  Va.  59.  where  the  principal  case  is  cited 
amooff  others,  as  authority  on  this  point.  See  Wynne 
V.  Newman,  75  Va.  818. 


claimed  the  same  under  John  Milner, 

545  who  purchased  of  *Wm.  B.  Banks ;  and 
Wm.  B.  Banks  claimed  to  have  pur- 
chased of  Henry  Banks.  At  the  trial  Mark- 
ham offered  in  evidence  the  copy  of  the  deed 
from  Henry  Banks  to  Wm.  B.  Banks,  which 
was  upon  the  records  of  the  County  court  of 
Botetourt ;  but  it  was  objected  to  by  Boyd, 
upon  the  eround  that  it  had  not  been  prop- 
erly certified  and  recorded;  and  the  court 
sustained  the  objection,  and  excluded  the 
evidence.  Markham  was,  therefore,  unable 
to  show  any  title  to  the  land.  Since  the 
judgment  in  the  ejectment  cause — and  in- 
deed, since  the  filing  of  the  original  and 
supplemental  bills  (which  had  stated  other 
after-discovered  evidence),  the  original  deed 
from  Henry  Banks  to  Wm.  B.  Banks  had 
been  accidentally  discovered,  and  Markham, 
as  he  insists,  is  now  able  to  show  a  perfect 
title  to  the  land.  This  deed  bears  date  the 
11th  of  October  1827. 

The  bill  also  alleges  that  since  the  trial, 
an  agreement  between  John  Milner  and 
John  Scott,  who  was  in  possession  of  the 
land  under  one  Tebbs,  under  whom  Boyd 
claimed,  had  been  discovered,  which  would 
have  had  an  important  bearing  upon  the 
time  and  fact  of  Milner' s  taking  possession 
of  the  land. 

Boyd  demurred  to  the  original,  the 
amended  and  the  supplemental  bills,  and 
also  answered.  He  claimed  title  under  two 
grants  from  the  commonwealth,  one  to 
Abraham  Dooly  for  four  hundred  and 
twenty-five  acres  of  land,  dated  the  1st  of 
March  1781,  which  covered  a  part  of  the 
land  recovered  in  the  ejectment  suit;  and 
the  other  to  John  Beale,  dated  the  22d  of 
September  1797,  for  seventeen  thousand  five 
hundred  acres,  including  the  whole  of  the 
recovered  land.  This  title  of  Beale  after- 
wards came  by  regular  conveyances  to  Wm. 
P.  Tebbs;  and  there  was  evidence  intro- 
duced of  actual  possession  of  the  land  by 
Tebbs  by  himself  and  his  tenants,  the  last 
of  whom  was  John  Scott,  from  about  1805 
down  to  about  1834  or  '35,  and  possession  by 
Milner,  and  those  claiming  under  him,  from 
that    time;    his     possession     having 

546  *been  acquired  by  his  agreement  with 
Scott,  who  agreed  to  rent   from  him, 

upon  condition  that  he  would  hold  him 
harmless  from  any  claim  against  him  by 
Tebbs'  heirs ;  and  who  left  the  land  in  1836. 
Though  the  agreement  was  not  before  the 
jury,  there  was  a  receipt  in  the  handwriting 
of  Scott  to  the  same  effect  as  the  agreement. 

Beside  many  deeds  and  other  documents 
taken  from  the  records  of  the  courts  of 
Botetourt  and  Rockbridge  counties,  there 
were  a  number  of  witnesses  examined  in 
this  case  by  both  the  parties,  as  to  the  pos- 
session of  the  land  by  those  under  whom 
they  respectively  claimed,  which  was  not 
introduced  on   the  trial  of   the  ejectment. 

The  cause  came  on  to  be  finally  heard  on 
the  12th  of  October  1858,  when  the  court  was 
of  opinion  that  the  discovery  by  the  plain- 
tiff of  the  original  deeds,  and  the  written 
contract  in  the  bills  and  proceedings  men- 
tioned,   did    not   entitle   him    to    relief   in 
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equit3'.  It  was,  therefore,  decreed  that  the 
injunction  be  dissolved,  and  that  the  origi- 
nal and  amended  bills  be  dismissed  with 
costs.  From  this  decree  Markham  obtained 
an  appeal  to  the  Supreme  court  of  Appeals 
at  I^ewisburg^ ;  and  it  was  afterwards  trans- 
ferred to  this  court. 

Barksdale,  Smith  and  Elder,  for  the   ap- 
pellant. 

Pendleton,  for  the  appellee. 

CHRISTIAN,  J.  delivered  the  opinion  of 
the  court. 

The  power  of  a  court  to  set  aside  a  verdict 
of  a  jury,  and  g-rant  a  new  trial,  upon  the 
g-round  of  newly  discovered  testimony,  is 
one  that  is  exercised  rarely  and  with  great 
caution.  It  will  not  be  exercised  but  under 
very  special  circumstances.  The  party  ask- 
ing its  exercise  must  show  that  he  was 
ignorant  of  the  existence  of  the  evidence 
relied  upon ;  that  he  was  guiltless  of  negli- 
gence ;  and  that  the  new  evidence,  if 
547  .  it  had  been  before  *the  jury,  ought  to 
have  produced  a  different  verdict. 
The  newly  discovered  evidence  must  not 
only  be  material  in  its  objects,  and  not 
merely  cumulative,  corroborative  and  col- 
lateral, but  it  must  be  such  as  ought  to  be 
decisive,  and  productive  on  another  trial  of 
an  opposite  result  on  the  merits  of  the  case. 

These  principles  are  well  settled  by  the 
decisions  of  this  court.  In  the  case  before 
us  it  appears  that  the  appellee,  Boyd,  had 
instituted  his  action  of  ejectment  against 
the  appellant,  Markham,  in  the  Circuit 
court  of  Botetourt ;  and  that  at  the  June 
term  of  that  court,  in  the  year  1857,  a  ver- 
dict was  found  for  the  plaintiif  (the  appellee 
here)  for  the  land  in  the  declaration  men- 
tioned. A  motion  was  submitted  for  a  new 
trial,  which  was  overruled,  and  a  judgment 
entered  in  accordance  with  the  verdict.  No 
exception  was  taken  to  the  judgment  of  the 
court  refusing  a  new  trial,  and  consequently 
neither  the  evidence  nor  the  facts  proved 
were  certified. 

In  August  1859,  Markham  filed  his  bill, 
praying  an  injunction  to  said  judgment, 
and  praying  that  a  new  trial  might  be 
awarded,  upon  the  ground  that  he  had  dis- 
covered, since  the  trial,  material  evidence 
which  could  not  have  been  produced  by  the 
utmost  diligence  at  the  trial,  and  which  was 
accidentally  discovered  afterwards.  He 
found  it  necessary  to  file  an  amended  bill, 
and  a  supplemental  bill,  which  set  out  more 
distinctly  the  character  and  weight  of  the 
evidence,  and  the  manner  in  which  it  was 
discovered.  Neither  of  these  bills  profess 
to  set  out  the  evidence  which  was  heard  be- 
fore the  jury  on  the  trial  of  the  ejectment. 
An  injunction  was  awarded;  and  upon  a 
motion  to  dissolve  the  injunction,  before 
the  same  judge  who  tried  the  ejectment  case, 
there  was  much  evidence  submitted  on  both 
sides;  but  it  is  not  pretended  that  all  the 
evidence  which  was  heard  before  the  jury 
is    in    the    record    of   the   injunction    suit. 


This  court,  therefore,  not  having  before  it 
the  evidence  which  was  before  the  jury 
548  in  the  ejectment  case,  cannot  'possi- 
bly arrive  at  any  satisfactory  conclu- 
sion as  to  the  relevancy  or  strength  of  the 
newly  discovered  testimony. 

The  judge  who  presided  at  the  trial  of  the 
ejectment  suit,  and  who  entered  the  final 
decree  dissolving  the  injunction  and  dis- 
missing the  bills  in  this  case,  is  under  the 
circumstances  alone  competent  to  decide 
whether  the  newly  discovered  evidence,  if 
it  had  been  before  the  jur3',  ought  to  have 
produced  a  different  verdict.  He  has  very 
clearly  and  decidedly  expressed  his  opinion, 
in  his  decree  dissolving  the  injunction.  He 
says,  ** Assuming  that  the  plaintiff  has 
shown  due  diligence  in  preparing  for  his 
defence  at  law,  it  does  not  appear  that  the 
case  before  the  jury  would  have  been  mate- 
rially changed  if  the  said  original  deed  had 
been  in  the  possession  of  the  plaintiff  at 
the  time  of  the  trial. ' ' 

As  to  that  portion  of  the  land  in  contro- 
versy included  in  the  Dooly  patent,  under 
which  the  defendant  Boyd  claims  (this  pat- 
ent being  older  than  the  grant  to  Henry 
Banks  with  which  the  plaintiff  seeks  to  con- 
nect himself),  the  said  deed  had  no  tendency 
to  prove  a  better  title  in  Markham.  It  ap- 
pears that  the  defendant  at  the  trial  of  the 
action  of  ejectment  was  permitted  to  show 
color  of  title ;  that  he  relied  upon  his  adverse 
possession  for  a  sufficient  length  of  time, 
as  he  contended,  to  protect  him  under  the 
statute  of  limitation ;  and  upon  these  points 
parties  were  fully  heard  at  law.  It  does 
not  appear  that  upon  another  trial  the  dis- 
covery of  said  deed  would  enable  the  plain- 
tiff to  make  out  a  stronger  case  upon  another 
trial.  As  to  the  written  agreement  also 
alleged  to  have  been  discovered  since  the 
trial,  the  court  says,  **The  written  contract 
between  Milner  and  Scott,  in  the  bill  men- 
tioned, proves  nothing  that  was  not  sub- 
stantially proved  at  the  trial.  The  receipt 
which  was  read  in  evidence,  proves  the 
same  contract,  in  substance,  which  was 
proved  b3'  the  written  agreement."  Such 
is  the  opinion  of  the  court  below  declared 
in  its  decree. 

549  *The  deed  and  the  written  agreement 

referred  to  in  the  decree,  constitute 
the  newly  discovered  evidence  upon  which 
the  appellant  based  his  application  to  a 
court  of  equity  for  a  new  trial.  Can  this 
court  say  that  the  decree  of  the  court  below 
was  erroneous  in  refusing  to  award  a  new 
trial,  when  the  evidence  which  was  before 
the  jury  in  the  ejectment  case  is  not  before 
this  court?  We  certainly  cannot  do  this  in 
face  of  the  fact,  that  the  judge  who  heanl 
all  the  evidence  in  the  ejectment  case,  as- 
serts in  his  decree,  that  the  newly  discovered 
testimony  (of  the  relevancy  and  strength 
of  which  we  can  form  no  opinion),  could 
not  have  had  the  effect  to  change  the  ver- 
dict of  the  jury.  The  decree  of  the  Circuit 
court  must,  therefore,  be  affirmed. 

Decree  affirmed. 
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550  *Hllb  for,  &c.,  v.  Peyton  &  alt. 

Aa^rust  Term.  1872,  Staunton. 

I.  Adjiistnont  Act-To  What  It  AppllM.*-Tlie  S  1,  of 

the  act  of  March  3, 1860.  known  as  the  adjustment 
act,  Sess.  acts  18(&-*66.  p.  184.  applies  to  all  contracts 
made  between  the  1st  of  January  1862.  and  the  10th 
of  April  1865;  though  the  written  contract  on  its 
face,  specifies  the  medium  in  which  it  is  to  be  paid. 

a.  Confederate  Money— Scalltiff.->ln  June  1868  P  bor- 
rows of  H  IS.000  of  Confederate  treasury  notes,  for 
which  P  gives  his  bond  payable  two  years  after 
date  without  interest,  in  such  funds  as  the  banks 
receive  and  pay  out  In  action  by  H  aeainst  P  on 
this  bond,  the  Jury  scale  the  debt  as  of  the  date  of 
the  bond,  and  render  a  verdict  for  that  amount 
with  interest  from  that  day:  and  this  verdict  is 
approved  by  the  court.  The  appellate  court  will 
not  disturb  it. 

3.  New  Trials.— For  the  principles  upon  which  a  new 
trial  will  or  will  not  be  awarded,  see  opinions  of 
AnvKBsojs  and  Staplbs.  Js. 

This  case  was  decided  at  Staunton  in  1871, 
and  is  reported  in  21  Gratt.  386.  It  was  in 
the  list  of  cases  decided,  made  out  by  the 
president,  which  was  forwarded  to  the  re- 
porter to  be  reported.  After  that  list  was 
made  out,  a  motion  for  a  rehearin^f  of  the 
case  was  submitted  to  the  court ;  but  it  was 
not  acted  on  for  some  time,  and  the  case 
was  in  print,  before  the  fact  that  a  rehear- 
ing was  granted  was  brought  to  his  atten- 
tion. 

This  is  an  action  of  covenant  in  the  Cir- 
cuit court  of  Augusta  county,  brought  in 
January  1867,  by  Simon  H.  Hilb,  for  Abra- 
ham Singer,  against  J.  B.  Peyton,  and 
three  others,  on  a  bond  in  the  form  follow- 
ing: $5,000.  Two  years  after  date,  for 
value  received,  we  promise  and  bind  our- 
selves, jointly  and  severally,  to  pay  to 
Simon  H.  Hilb,  his  heirs  and  assigns, 

551  the    sum    of   five    thousand   ^dollars, 
without  interest,   and   in   such  funds 

'Parol  Evidence  as  to  Contracts  under  the  Adjustment 

Act- Several  cases  cite  the  principal  case  as  author- 
ity for  the  proposition  that  under  the  adjustment 
act,  "parol  or  other  relevant  evidence  was  admissi- 
ble, in  relation  to  all  contracts  made  between  those 
periods  list  of  January,  1882  and  10th  of  April.  1866] 
whether  In  writing*  under  seal  or  not  under  seal,  as 
the  means  of  understandings  what  was  the  true  un- 
derstanding and  airreement  of  the  parties  as  to  the 
kind  of  currency  in  which  they  were  solvable,  or 
♦ith  reference  to  which  as  a  standard  of  value  they 
▼ere  made."  See  Calbreath  v.  Va.,  etc.,  Co.,  22 Oratt. 
712:  Sexton  v.  Windell,  28  Gratt.  536.  Also,  see 
Wrightsman  v.  Bowyer,  24  Gratt.  434. 

Verdict  Contrary  to  Weight  of  Evidence.— The  prin- 
cipal case  is  cited  in  Steptoe  v.  Flood.  81  Gratt.  842, 
as  authority  for  the   proposition  that  "when  the 
}adge  who  presides  at  the  trial,  and  also  sees  and 
hears  the  witnesses  testify,  refuses  to  set  aside  the 
verdict,  an  appellate   court,   which   has  not  that 
advantage,  will  not  reverse  the  judgment  upon  the  | 
ground  that  the  verdict  is  contrary  to  the  weight  of  I 
the  evidence."    The  court  in  this  case  evidently  had  j 
reference  to  the  credibility  of  the  witnesses  alone. 
See  niteou.  "Bills  of  Exception"  VII.  A,  appended  to 
Stoneman  v.  Commonwealth,  26  Gratt  887.  I 


as  the  banks  receive  and  pay  out.     Witness 
our  hands  and  seals.  June  9th,  1863. 

The  defendants  appeared  and  pleaded 
**covenant  performed** ;  on  which  issue  was 
joined;  and  the  cause  came  on  to  be  tried 
in  June  1870,  when  the  jury  found  a  verdict 
for  the  plaintiff  for  $625  in  gold,  with  in- 
terest from  the  9th  of  June  1863.  Where- 
upon the  plaintiff  moved  the  court  for  a 
new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence ; 
but  the  court  overruled  the  motion ;  ^nd  the 
plaintiff  excepted. 

The  bill  of  exception  states,  that  the  court 
overruled  the  motion,  and  expressed  the 
opinion  that  the  verdict  was  in  accordance 
with  the  true  understanding  and  agreement 
of  the  parties,  and  did  substantial  justice 
between  them ;  and  that  while  the  evidence 
showed  that  it  was  to  some  extent,  regarded 
by  the  parties  as  a  contract  of  hazard,  the 
hazard  understood  and  intended  was  con- 
fined to  the  fluctuations  of  Confederate  cur- 
rency. Thereupon  the  plaintiff  by  his 
counsel  excepting  to  the  opinion  and  action 
of  the  court,  prayed  that  the  facts  proven 
on  the  trial  should  be  certified  of  record, 
which  was  done  accordingly  as  follows: 

The  plaintiff  introduced  the  bond  (which 
has  been  already  given),  and  proved  that 
at  the  maturity  of  said  bond,  the  funds  re- 
ceived and  paid  out  by  the  banks  of  Vir- 
ginia, were  greenbacks  and  national  bank 
notes,  which  at  that  time  were  worth,  as 
compared  with  gold,  from  $135  to  $145  of 
currency  to  $100  of  gold.  The  plaintiff  there 
rested  his  case ;  and  the  defendants  on  their 
part  proved  that  the  bond  in  controversy 
was  given  upon  a  loan  of  $5,000  in  Confed- 
erate States  treasury  notes ;  and  there  rested 
his  case.  Whereupon  the  plaintiff,  Hilb, 
was  introduced  and  examined  to  prove  the 
true    understanding    and  agreement  of  the 

parties,  in  respect  to  the  kind  of  cur- 
552      rency  in  which   the  contract   was  *to 

be  performed.  He  proved  that  he  was 
engaged  in  business  in  Staunton  ;  and  was 
not  a  money  lender;  that  when  applied  to 
by  one  of  the  defendants,  for  a  loan  of 
money,  he  declined ;  but  upon  a  second  ap- 
plication he  agreed  to  make  the  loan  upon 
the  terms  stated  in  the  bond;  and  that  in 
accepting  these  terms,  he  expected  to  re- 
ceive, at  the  maturity  of  the  bond,  a  cur- 
rency better  than  that  which  he  loaned. 
The  defendants  introduced  J.  B.  Peyton, 
one  of  the  defendants,  who  proved  that  he 
was  the  principal  in  the  bond,  and  was  the 
party  with  whom  the  negotiations  were 
had.  He  confirmed  the  evidence  of  the 
plaintiff,  as  to  his  refusal  at  first  to  make 
the  loan,  and  his  subsequent  agreement  to 
loan  on  the  terms  stated  in  the  bond.  The 
witness  proved  that  he  regarded  the  con- 
tract, to  some  extent,  as  a  contract  of  haz- 
ard ;  that  he  had  faith  in  the  Confederate 
cause ;  that  when  he  made  the  contract  he 
expected  to  discharge  it  in  Confederate 
treasury  notes ;  and  that  the  hazard  of  the 
contract  was  the  appreciation  or  deprecia- 
tion of  that  currency.  He  wrote  the  bond. 
William  H.  Peyton,    another  of  the  defend- 
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ants,  proved  the  unwillingness  of  the  plain- 
tiif  to  loan  Confederate  treasury  notes  at 
first,  but  his  subsequent  agreement  to  do 
so  upon  the  terms  set  forth  in  the  bond ; 
and  that  the  verbal  understanding  between 
the  parties  prior  to  the  loan,  was  correctly 
expressed  in  the  bond.  The  defendants  also 
introduced  the  scale  of  depreciation  of  Con- 
federate treasury  notes,  showing  that  at  the 
date  of  the  bond,  they  were  worth  from 
seven  and  a  half  to  eight  for  one  in  gold. 
And  this  being  all  the  evidence,  &c. 

Upon  the  application  of  the  plaintiff  a 
supersedeas  was  awarded. 

Fultz  and  G.  M.  Cochran,  for  the  appel- 
lant. 

Baldwin,  for  the  appellee. 

ANDERSON,  J.  The  inducement  to 

553  the  passage  of  the  *act  of  March  3d, 
1866,  known  as  the  adjustment  act,  is 

shown  by  the  preamble.  It  was  designed 
to  establish  some  uniform  and  equitable  rule 
for  the  ajdustment  of  liabilities  under  con- 
tracts which  were  made,  or  obligations 
which  were  incurred,  during  the  late  war, 
on  the  basis  of  Confederate  States  treasurj'^ 
notes.  To  this  end  section  one  provides 
'*that  in  any  action,  suit  or  other  proceed- 
ing, for  the  enforcement  of  any  contract, 
express  or  implied,  made  and  entered  into 
between  the  1st  of  January  1862,  and  the 
10th  of  April  1865,  it  shall  be  lawful  for 
either  party  to  show,  by  parol  or  other  rel- 
evant evidence,  what  was  the  true  under- 
standing and  agreement  of  the  parties, 
either  express  or  to  be  implied,  in  respect 
to  the  kind  of  currency  in  which  the  same 
was  to  be  fulfilled  or  performed,  or  with 
reference  to  which  as  a  standard  of  value 
it  was  made  and  entered  into." 

This  section  prescribes  a  new  rule  of  evi- 
dence in  actions,  suits  or  other  proceedings, 
for  the  enfoircement  of  certain  contracts. 
What  contracts?  Such  as  were  made  and 
entered  into  between  the  1st  day  of  January 
1862,  and  the  10th  day  of  April  1865.  But 
is  it  applicable  only  to  a  particular  class 
or  description  of  contracts  entered  into  be- 
tween those  periods?  or  to  all  except  a  par- 
ticular class  or  description?  The  language 
embraces  all,  without  exception.  It  is  '^any 
contract,  express  or  implied,"  &c.  It 
plainly  embraces,  therefore,  all  contracts 
made  and  entered  into  between  those  pe- 
riods,, whether  written  or  not  written, 
under  seal  or  not  under  seal,  express  or  im- 
plied— any  contract.  The  only  limitation 
is  that  it  must  have  been  made  or  entered 
into  between  the  periods  designated. 

And  what  rule  of  evidence  is  authorized 
and  prescribed  in  actions,  suits  or  other 
proceeding,  for  the  enforcement  of  such 
contracts?  It  is,  that  either  party  may 
show,  by  parol  or  other  relevant  evidence, 
what  was  the  true  understanding  and  agree- 
ment of  the   parties,   either  expressed 

554  *or  implied,  as  to  the  kind  of  currency 
in  which  the   contract   was  to  be  ful- 
filled, &c.     If  the  contract  was  not  in  writ- 
ing,     such    evidence     would     have     been 


'  admissible,  independent  of  this  enactment. 
But  it  was  the  design  of  the  Legislature  to 
enlarge  the  rule,  and  to  apply  it  to  all  con- 
tracts made  between'  those  periods,  in  order 
to  ascertain  what  was  the  true  understand- 
ing and  agreement  of  the  parties  as  to  the 
kind  of  currency  in  which  they  were  solva- 
ble, no  matter  what  was  the  form  of  the 
contract  or  how  expressed.  The  design  was 
to  get  at  the  intention  and  true  understand- 
ing of  the  parties,  whether  expressed  or 
implied ;  and  to  this  end  it  is  enacted  that 
it  shall  be  lawful  >  for  either  party  to  show 
it  by  parol  or  other  relevant  evidence.  The 
language  is  very  comprehensive-— parol  or 
other  evidence  that  is  relevant.  The  only 
limitation  is  that  it  shall  be  relevant.  And 
such  evidence  is  admissible,  whether  the  suit 
be  brought  to  enforce  a  contract  in  writing 
and  under  seal,  or  a  verbal  contract,  an  ex- 
press oi*  an  implied  contract — **any  con- 
tract," if  it  were  made  and  entered  into 
between  the  periods  designated.  There  is 
no  exception  of  contracts  under  seal  or  in 
writing,  and  no  qualification  ^^to  explain 
an  ambiguity."  With  such  restrictions 
and  qualifications,  there  was  no  necessity 
for  any  legislative  interference ;  for,  sub- 
ject to.  these  limitations  and  restrictions, 
parol,  or  other  relevant  evidence,  was  ad- 
missible, independent  of  this  legislative 
enactment.  It  is  true  that,  in  effect,  it 
abrogates  the  common-law  presumption 
that  a  contract  to  pay  so  many  dollars  was 
a  contract  to  pay  so  much  money  in  specie ; 
and  so  far  as  the  act  of  Assembly  of  Octo- 
ber 20th,  1863,  raises  a  conclusive  presump- 
tion that  contracts  made  after  a  certain 
pNeriod  shall  be  deemed  to  be  paid  in  a  par- 
ticular currency,  it  is  in  conflict  with  this 
act,  and  is  in  effect  repealed  thereby. 
Walker,  per  rep.  v.  Pierce,  21  Gratt.  722. 
But  it  is  not  restricted  to  this  office.  Every 
contract    made    between    those    periods    is 

thrown  open  to  the  introduction 
555      *of  parol,  or  other  relevant  evidence, 

to  disclose  what  was  the  true  under- 
standing and  agreement  of  the  parties, 
either  express  or  to  be  implied,  as  to  the 
kind  of  currency  in  which  it  was  solvable, 
or  in  reference  to  which,  as  a  standard  of 
value,  it  was  entered  into.  And  such  evi- 
dence is  admissible  to  explain,  vary  or  con- 
tradict the  written  evidence  of  the  contract, 
with  a  view  to  ascertain  what  was  the  true 
understanding  and  agreement  of  the  parties 
as  to  the  kind  of  currency  in  which  it  was 
to  be  fulfilled,  Ac,  to  be  weighed  by  the 
court,  or  jurj',  as  the  case  may  be.  Such, 
in  my  opinion,  is  the  obvious  meaning  of 
the  act ;  and  as  its  operation  is  limited  to 
contracts  for  the  payment  of  money  in 
currency,  made  and  entered  into  between 
the  1st  of  January  1862,  and  the  10th  of 
April  1865,  and  extends  to  none  other, 
there  is  no  cause  for  alarm  that  the  old  and 
established  rules  of  evidence,  which  do  not 
allow  written  contracts  to  be  varied  or  con- 
tradicted by  parol  evidence,  may,  in 
general,  or  permanently,  be  overturned. 
Whether  the  extraordinary  condition  of  the 
country  justified  this  extraordinary  legisla- 
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tion  in  relation  to  contracts  entered  into 
during'  that  period,  and  this  departure  from 
the  well  established  rnles  of  evidence  in 
relation  to  them,  was  a  question  for  the 
legfislature.  But  I  do  not  hesitate  to  say 
that,  in  my  opinion,  justice  required  it ;  and 
its  operation  has  shown  that  its  enactment 
was  wise  and  beneficent. 

With  this  construction  and  understanding 
of  the  law,  it  is  clear  that  it  was  competent 
for  either  party  in  this  cause  to  introduce 
parol  or  other  relevant  evidence,  besides  the 
evidence  of  the  bond,  to  show  what  was  the 
tme  understanding  and  agreement  of 
the  parties  as  to  the  kind  of  currency  in 
which  the  bond  upon  which  the  suit  is 
brought  is  solvable.  It  is  expressed  in  the 
bond  that  it  is  to  be  paid  ''in  such  funds 
as  the  banks  receive  and  pay  out."  In  a 
former  opinion  in  this  cause,  I  imperfectly 
attempted  to  show  that  this  language 
S56  unexplained  •by  other  evidence,  im- 
ports, although  the  debt  was  payable 
two  years  after  date,  that  it  was  to  be  paid 
in  such  funds  as  the  banks  received  and 
paid  out  at  its  date.  I  am  still  of  that 
opinion.  But  it  must  be  admitted  that  the 
parol  evidence  which  was  introduced  rather 
militates  against  that  construction,  as  the 
parties  themselves  seem  to  have  considered 
that  it  might  be  payable  in  a  better  cur- 
rency than  the  banks  were  then  receiving 
and  paying  out.  I  shall  therefore  so  treat 
it  in  what  I  have  further  to  say. 

In  what  sort  of  currency  was  it  solvable, 
according  to  the  true  understanding  and 
agreement  of  the  parties?  Did  they  con- 
template or  intend,  in  their  contract,  that 
it  should  be  paid  in  United  States  or  Con- 
federate States  currency?  Whatever  was 
the  intention  of  the  parties  should  be  car- 
ried out.     That  is  their  contract. 

The  surrounding  circumstances  tend  to 
show  that  they  did  not  intend  to  contract 
for  the  payment  in  United  States  currency. 
They  were  both  citizens  of  Virginia,  which 
was  one  of  the  Confederate  States,  against 
whom  the  United  States  was  waging  a  fierce 
and  devastating  war.  By  the  laws  of  their 
country  it  was  a  penal  offence  to  receive 
and  pay  out  United  States  currency.  "And 
even  if  they  intended  (I  quote  from  the  opin- 
ion referred  to)  that  payment  should  be 
made  in  such  funds  as  the  banks  were  re- 
ceiving and  paying  out  at  the  maturity  of 
the  contract,  they  intended  the  banks  which 
then  operated  in  the  State,  or  which  might 
be  afterwards  created  by  the  government  of 
Virginia,  or  of  the  Confederate  States,  and 
be  subordinate  to  those  governments,  and 
which  dealt  in  funds  which  were  created  or 
authorized  by  the  Confederate  government, 
or  by  Virginia,  as  a  member  of  the  Confed- 
eracy. It  was  no  part  of  their  contract, 
and  never  entered  their  heads  (so  far  as 
this  record  shows),  that  payment  was  to 
be  made  in  such  funds  as  were  received 
and  paid  out  by  United  States  banks,  or 
by  banks  which  were  subject  to  the 
557  *govemment  of  the  United  States,  or 
in  the  currency  of  the  United  States 
government."      Neither  of   them  says,    in 


testifying,  that  it  was  contemplated  that 
the  war  might  terminate  unfavorably  to  the 
Confederate  States  before  the  maturity  of 
the  bond,  and  that  they  contracted  with  ref- 
erence to  such  a  contingency.  On  the 
contrary,  the  proof  is  that  whilst  it  was 
regarded,  in  some  sense,  a  contract  of  haz- 
ard, the  hazard  was  with  regard  to  the 
appreciation  or  depreciation  of  Confederate 
currency.  That  is  the  testimony  of  the 
principal  obligor,  as  to  his  understanding 
of  the  contract.  And  it  is  not  contradicted 
by  the  obligee,  or  by  any  evidence  in  the 
cause.  He  says  he  expected  to  get  a  better 
currency.  But  he  does  not  pretend  to  say 
that  he  expected  to  be  paid  in  United  States 
currency.  If  such  was  his  expectation  or 
understanding,  the  presumption  is  he  would 
have  said  so.  And  not  having  said  so,  he 
must  be  understood  to  mean  that  he  antici- 
pated an  improvement  in  the  Confederate 
currency,  and  expected  to  be  paid  in  a  bet- 
ter Confederate  currency.  And  so  consid- 
ered, his  testimony  is  in  harmony  with  the 
defendants'.  If  it  were  otherwise,  his  tes- 
timony is  in  conflict  with  the  other  tes- 
timony in  the  cause,  and  upon  a  well 
established  rule,  the  bill  of  exceptions  could 
not  be  regarded.  I  conclude,  therefore,  that 
the  ps^rties  meant  such  funds  as  the  banks 
of  Virginia,  as  a  member  of  the  Confed- 
eracy, received  and  paid  out.  "They  were 
receiving  and  paying  out  the  same  kind  of 
currency  which  the  plaintiff  loaned  to  the 
defendants.  And  they  were  the  only  banks 
known  to  the  parties."  They  had  nothing 
to  do  with  any  other  banks.  I  think,  there- 
fore, that  the  jury  might  well  have 
concluded  that  the  evidence  did  not  satis- 
factorily show  that  it  was  the  intention  of 
the  parties  to  make  a  contract  of  hazard 
contingent  upon  the  result  of  the  war. 
This  is  an  application   to  the  appellate 

tribunal  to  reverse  the  judgment  of  the 
558      court  of  trial  overruling  a  *motion  to 

set  aside  the  verdict  of  the  jury,  upon 
the  ground  that  it  is  contrary  to  the  evi- 
dence, upon  a  certificate  of  the  facts  proved 
upon  the  trial.  In  Patterson  v.  Ford,  2 
Gratt.  19,  23,  Baldwin,  J.  thus  clearly  states 
the  law  with  regard  to  new  trials.  He  says 
"the  only  power  of  the  court  is  to  set  aside 
the  verdict  and  to  direct  a  new  trial  to  be 
had  before  another  jury ;  a  power  which  is 
exercised  when  the  case  seems  to  require  it, 
in  order  to  prevent  gross  injustice,  or  to 
preserve  obedience  to  the  law ;  or  to  main- 
tain the  authority  of  the  court  in  its  expo- 
sition of  the  law  to  the  jury ;  or  where, 
from  fraud  or  surprise,  a  fair  trial  has  not 
been  had  on  the  merits.  The  court  may 
grant  a  new  trial  where  the  verdict  is  con- 
trary to  law  or  evidence ;  but  the  duty  of ■ 
doing  so  is  not  in  all  cases  imperative. 
There  are  various  considerations  which  may 
be  brought  to  bear  upon  its  discretion,  such 
as  the  doubtful  character  of  the  question, 
the  hard  or  unconscionable  nature  of  the 
action  or  defence,  the  belief  that  the  verdict 
conforms  to  the  substantial  equity  and  jus- 
tice of  the  case,  the  trifling  •  value  of  the 
matter   in    controversy,     and    others    that 


201 


22  GRATT. 


Virginia  Rbports,  Annotated. 


569,  660.  661 


might  be  mentioned.'*  And  he  holds  that 
courts  may  sustain  verdicts  *'that  attain 
substantial  justice,  though  unwrrranted  by 
close  deduction,  or  rigid  analysis,  or  strict 
adherence  to  legal  principles."  He  says 
^^the  books  are  full  of  such  cases,  and  the 
idea  has  been  carried  to  great  lengths  in 
oppressive  or  iniquitous  actions  or  de- 
fences. ' ' 

Is  this  verdict  a  plain  deviation  from  the 
evidence?  Or  is  it  necessary  to  set  it  aside, 
in  order  to  prevent  gross  injustice?  On  the 
contrary,  does  it  not  attain  substantial  jus- 
tice between  the  parties?  And  to  set  it 
aside,  would  it  not  be  in  furtherance  of  a 
hard  and  unconscionable  action?  Did  the 
judge  of  the  Circuit  court  err,  therefore, 
in  the  exercise  of  a  sound  discretion,  in 
overruling  the  motion  to  set  it  aside?  He 
certifies  that  the   verdict^  was,  in  his 

559  opinion,  *  *in  accordance  with  the  *true 
'  understanding   and  agreement  of  the 

parties,  and  did  substantial  justice  between 
them ;  and  that  while  the  evidence  showed 
that  it  was,  to  some  extent,  regarded  by  the 
parties  as  a  contract  of  hazard,  the  hazard 
understood  and  intended  was  confined  to 
fluctuations  of  Confederate  currency. ' '  And 
now,  although  we  might  not  be  satisfied 
that  the  opinion  of  the  judge  is  correct, 
that  the  verdict  is  in  accordance  with  the 
true  understanding  and  agreement  of  the 
parties,  yet  much  respect  is  due  to  the  opin- 
ion of  the  jury,  whose  province  it  is  to 
weigh  the  evidence,  **to  estimate  the  force 
of  circumstances,  probabilities  and  pre- 
sumptions, and  to  canvass  intentions  and 
motives' ' ;  and  the  judge  who  presided  at 
the  trial  and  heard  all  the  evidence,  being 
brought  to  the  same  conclusions  with  the 
jury,  and  all  agreeing  that  the  verdict  at- 
tained substantial  justice  between  the  par- 
ties, and  that  to  set  it  aside  would  be  in 
furtherance  of  an  inequitable,  hard  and 
unconscionable  action,  it  is  peculiarly  a 
case  proper  for  the  appellate  tribunal  to 
refuse  to  disturb  the  verdict.  The  verdict 
allows  the.  plaintiff  interest  from  the  date 
of  the  bond,  and  in  other  respects,  may  not 
be  in  strict  conformitj'  to  legal  principles, 
or  to  the  contract  between  the  parties;  but 
these,  if  they  be  errors,  are  not  to  the  prej- 
udice of  the  plaintiff ;  and  of  them  the  de- 
fendants do  not  complain.  I  am,  therefore, 
of  opinion  to  affirm  the  judgment  of  the 
Circuit  court. 

STAPIvES,  J.  This  case  was  argued  and 
decided  at  the  last  term  of  the  court  here. 
A  motion  was  then  made  for  a  rehearing, 
which,  by  consent  of  counsel,  was  held 
under  advisement  until  the  November  term 
in  Richmond.  The  motion  was,  however, 
not  acted  on  in  Richmond  in  consequence 
of  the  great  press  of  business  upon  the  court 
during  its  winter  session.  While,  however, 
the  motion  was  under  consideration,  the 
opinion  of  the  court  accident all3''  found  its 
way  into  the  hands  of  the  reporter,  and  is 
reported    in    the    21    vol.    of  Grattan. 

560  When    the    mistake  *was   discovered, 
it  was  too   late   to   correct    the    error 


without  seriously  retarding  the  publication 
of  other  cases  then  already  printed.  Under 
these  circumstances,  the  report  of  the  case 
has  been  much  regretted  by  the  judges ;  but 
it  would  not  affect  their  solemn  obligation 
to  reconsider  the  decision  previously  made, 
if  in  the  interest  of  justice  and  law  such 
reconsideration  was  necessary  and  proper. 
To  use  the  language  of  Judge  Roane  in 
Dillaai  v.  Tomlinson,  1  Munf.  183,  199: 
*^In  coming  to  this  decision  in  favor  of  a 
reconsideration,  the  court  was  justified  by 
innumerable  precedents  in  this  courtt  in 
which  the  court  has  admitted  its  own  falli- 
bility and  corrected  its  former  errors.  I 
will  mention  in  particular  the  case  of  Bed- 
inger  v.  Commonwealth,  3  Call,  461,  in 
which  this  court  disclaimed  a  jurisdiction 
which  it  had  exercised  in  many  former  in- 
stances ;  two  of  which  had  also  gotten  into 
print  (a  circumstance  which  with  uprlg-ht 
judges  certainly  can  make  no  difference), 
and  in  which  the  judges  had  also  delivered 
seriatim  opinions." 

It  is  due  to  myself  to  state,  that  I  was 
not  satisfied  with  some  of  the  views  an- 
nounced in  the  prevailing  opinion,  at  the 
time  it  was  delivered.  Subsequent  reflection 
satisfies  me  that  my  doubts  were  "well 
founded,  and  that  the  doctrines  enunciated 
in  that  opinion,  in  reference  to  the  admis- 
sion of  parol  evidence  in  this  class  of  cases, 
should  be  considerably  modified,  if  not  en- 
tirely overruled.  I  propose  now  to  give  the 
reasons  which  have  led  me  to  this  conclu- 
sion. 

It  will  be  observed  that  the  bond  which 
is  the  subject  of  controversy,  bears  date  9th 
June  1863,  and  stipulates  for  the  payment, 
two  years  after  date,  of  five  thousand  dol- 
lars, without  interest,  and  in  such  funds  as 
the  banks  receive  and  pay  out.  It  is  in- 
sisted, that  the  defendant  cannot  be  per- 
mitted to  show  by  parol  evidence,  that  this 
contract,  according  to  the  true  understand- 
ing and  agreement  of  the  parties,  was 
to  be  performed  in  Confederate 
561  *States  treasury  notes.  The  argu- 
ment upon  this  point  is  that  the  act 
of  March  3rd,  1866,  was  rendered  necessary 
by  the  use  of  the  word  **dollars"  in  a  larg-e 
majority  of  the  contracts  made  during  the 
war;  and  that  its  provisions  do  not  apply 
where  the  parties  have  themselves  stipulated 
the  kind  of  currency  in  which  the  obligation 
is  to  be  paid. 

There  are  several  objections  to  this  con- 
struction. In  the  first  place  the  statute 
makes  no  such  distinction.  It  embraces 
every  contract  for  the  payment  of  the  nione3- 
or  currency  entered  into  within  the  periods 
designated  by  the  act.  The  first  section 
declares,  that  in  any  action  or  suit  for  the 
enforcement  of  any  contract,  express  or 
implied,  entered  into  between  the  1st  day 
of  January  1862  and  the  10th  day  of  April 
1865,  it  shall  be  lawful  for  either  party  to 
show  by  parol  or  other  relevant  evidence, 
what  was  the  true  understanding  and  agree- 
ment of  the  parties,  either  expressed  or  to 
be  implied,  in  respect  to  the  kind  of  cur- 
rency in  wbich  the  same  was  to  be  fulfilled 
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or  performed,  or  with  reference  to  which  as 
a  standard  of  value  it  was  made  and  entered 
into.  It  is  impossible  that  lang'uage  could 
be  more  comprehensive.  It  applies  to  every 
contract  within  the  periods  mentioned, 
whether  express  or  implied,  whether  by 
parol  or  by  deed,  whether  payable  in  dollars 
simply  or  in  currency.  There  is  no  restric- 
tion, no  exception.  And  I  do  not  think 
we  are  authorized,  upon  any  considerations 
of  apprehended  hardship  or  mischief,  or 
mere  conjectures  of  legislative  intention,  to 
restrict  the  operation  of  the  statute  to  a 
certain  class  of  contracts,  in  violation  of 
this  plain  and  positive  language. 

In  the  second  place  a  promise  to  pay  a 
specific  sum  in  ^'dollars,"  or  to  pay  so  many 
dollars,  is  a  contract  to  pay  a  particular 
kind  of  currency.  It  is  a  contract  to  pay  a 
specie  currency.  This  is  the  legal  effect  of 
snch  a  promise,  according  to  universal  un- 
derstanding in  Virginia.  This  rule  has 

562  of  course  been  modified   by  the  *legal 
tender  acts;  but   the   principle   is  not 

affected.  Now  it  is  well  settled,  that  at 
common  law  parol  evidence  is  not  admissi- 
ble to  vary  the  legal  effect  of  a  written 
obligation.  The  reason  is,  that  when  the 
legal  import  is  clear  and  definite,  the  in- 
tention of  the  parties  is,  for  all  substantial 
purposes,  as  distinctly  and  as  fully  ex- 
pressed as  if  they  had  written  out  in  words 
what  the  law  implies.  This  principle  re- 
ceived the  unanimous  approval  of  this  court 
in  Woodward,  Baldwin  &  Co.  v.  Foster,  18 
Gratt,  200.  When,  therefore,  the  obligor  is 
permitted  to  show  by  parol,  that  in  using 
the  word  ^^doUars"  he  did  not  mean  either 
coin  or  legal  tender  notes,  but  a  worthless 
depreciated  paper  money,  he  is  permitted  to 
apply  the  statute  to  an  instrument  of  writ- 
ing in  which  the  kind  of  currency  is  speci- 
fied, and  to  contradict  the  positive  language, 
the  express  terms  of  his  obligation. 

It  seems  to  me,  therefore,  the  distinction 
sought  to  be  made,  in  respect  to  the  admis- 
sion of  parol  evidence,  between  contracts 
which  do,  and  those  which  do  not,  specify 
the  kind  of  currency  in  which  the  debt  is 
to  be  paid,  is  not  sound.  In  the  one  case, 
the  effect  of  the  evidence  is  to  vary  the  ex- 
press terms,  and  in  the  other,  the  legal  im- 
port of  the  instrument. 

The  same  principle  applies,  when  the  ob- 
ligation is  for  the  payment  of  a  specific 
sum  in  current  funds  at  a  future  day.  This 
as  clearly  imports  a  promise  to  pay  in  funds 
current  at  the  periods  of  payment,  as  if  it 
were  expressed  in  so  many  words.  And  yet 
it  is  the  constant  practice  under  the  statute, 
to  permit  either  party  to  show  by  oral  tes- 
timony, the  real  understanding  to  have  been 
a  payment  in  the  money  current  at  the  date 
of  the  contract.  Meredith  v.  Salmon,  21 
Gratt.  762,  and  cases  there  cited ;  Taylor  v. 
Turley,  33  Maryl.  K.  500.  If  there  is  any 
substantial  distinction  between  an  obliga- 
tion to  pay  in  current  funds  and  an  obliga- 
tion (like  the  present)  to  pay  in  such  funds 
as  the  banks  receive  and  pay  out,  I  am 
unable    to   perceive  it.     As  a  general 

563  rule,  whatever  *the  banks  receive  and 


pay  out  is  current  in  the  country;  and 
whatever  is  current  in  the  country  the  banks 
readily  receive  and  pay  out.  The  parties 
as  plainly  stipulate  in  the  one  case  as  in 
the  other,  the  kind  of  currency  in  which  the 
contract  is  to  be  fulfilled.  And  if  parol 
evidence  is  admissible  in  one  instance,  it  is 
equally  so  in  the  other.  There  is  no  sub- 
stantial ground  for  the  application  of  dif- 
ferent rules  of  evidence  in  the  cases. 

It  seems  to  be  supposed,  however,  that  a 
bond  or  note  for  the  payment  of  current 
funds  at  a  future  day,  is  ambiguous  on  its 
face.  In  other  words,  it  is  not  absolutely 
certain  whether  the  parties  had  reference 
to  funds  current  at  the  date  or  at  the  ma- 
turity of  the  instrument ;  and  it  is,  there- 
fore, competent  to  show  what  they  really 
intended.  This  may  be  so.  If,  however, 
this  reasoning  be  correct,  and  the  statute 
is  to  be  construed  as  only  applying  to  in- 
struments of  doubtful  meaning,  there  would 
seem  to  be  but  little  necessity  for  its  enact- 
ment ;  and  but  little  good  resulting  from  its 
provisions.  It  would  not  be  difiicult,  how- 
ever, to  show  that  the  bond  now  under  con- 
sideration, is  by  no  means  free  from 
ambiguity.  The  promise  is  to  pay  *  'in  such 
funds  as  the  banks  receive  and  pay  out." 
It  is  not  a  contract  to  pay  in  such  funds 
as  the  banks  shall  receive  and  pay  out ;  or 
may  receive  and  pay  out ;  or  shall  then  re- 
ceive and  pay  out,  but  such  ''funds  as  the 
banks  receive  and  pay  out."  It* is  in  the 
present  tense,  and  may  have  reference  to 
the  currency  in  circulation  when  the  instru- 
ment was  executed.  At  any  rate,  it  is  a 
case  peculiarly  proper  for  the  admission  of 
parol  or  any  relevant  evidence,  in  order  to 
ascertain,  the  real  understanding  and  agree- 
ment of  the  parties.  Such  evidence  does 
not,  in  fact,  necessarily  vary  or  contradict 
the  writing.  It  does  not  deny  that  the  ob- 
ligation was  to  be  performed  in  bankable 
funds.  Its  object  is  simply  to  ascertain 
what  banks  were  in  the  contemplation  of 
the  parties.     Did  they  have  reference  to  the 

Virginia  banks,  the  banks  then  in 
564      existence,    or  *^to   the   banks  of  some 

foreign  government,  thereafter  to  be 
established?  Did  they  mean  the  currency 
then  in  circulation,  recognized  by  the  laws, 
the  government  and  the  people,  or  some 
other  and  better  currency  issued  under  the 
authority  of  a  different  government?  Did 
they  intend  to  speculate  upon  the  loss  of 
the  cause,  or  having  perfect  confidence  in 
its  success,  was  it  simply  intended  to  pro- 
vide against  the  contingency  of  paying  a 
specie  currency?  These  are  enquiries  im- 
portant to  be  made  in  this  case,  and  in  all 
cases  relating  to  the  contracts  of  that  period. 
They  must  have  been  in  the  mind  of  the 
Legislature  when  it  authorized  the  true  un- 
derstanding and  agreement  to  be  shown 
without  regard  to  the  form  of  the  instru- 
ment executed  by  the  parties. 

The  rule  that  parol  evidence  is  inadmis- 
sible to  contradict  or  vary  the  terras  of  a 
valid  written  instrument,  is  a  rule  of  the 
common  law  established  by  the  courts,  and 
founded  upon  considerations  of  public  policy 
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and  convenience.  It  is  not  confined  to 
deeds  and  instruments  of  a  more  solemn 
nature,  but  extends  to  every  class  of  con- 
tracts reduced  to  writing.  A  mere  note  of 
hand  can  no  more  be  contradicted  than  a 
deed.  The  reason,  as  stated  by  a  great 
author,  is,  it  would  be  inconvenient  that 
matters  in  writing  made  by  advice  and  on 
consideration,  and  which  finally  import  the 
certain  truth  and  agreement  of  the  parties, 
should  be  controlled  by  an  averment  to  be 
proved  by  the  uncertain  testimony  of  slip- 
pery memory.  It  is,  however,  a  mere  rule 
of  evidence.  It  is  subject  to  many  impor- 
tant exceptions  and  modifications,  allowed 
by  the  good  sense  of  the  courts,  to  meet  the 
exigencies  of  advancing  civilization,  trade 
and  commerce.  While  recognizing  the  rule 
as  unquestionable,  and  its  authority  as 
absolutely  binding,  the  courts,  in  many  in- 
stances, have  frittered  it  away  by  nice  and 
subtle  distinctions,  difficult  to  be  understood 
or  reconciled  with  the  rule  itself.  But, 
however  firmly  the  rule  is  established, 
it  may  be  changed  or  modified,  and 
565  *evcn  abolished,  by  legislative  au- 
thority. In  such  case,  the  law  does 
not  impair  the  obligation  of  the  contract, 
but  resorts  to  other  modes  to  ascertain  what 
it  is.  This  principle  is  laid  down  in  Cooley 
on  Constitutional  I^imitations.  It  appears 
also  that  a  right  to  be  governed  by  existing 
rules  of  evidence  is  not  a  vested  right. 
These  rules  pertain  to  the  remedy  which  a 
State  gives  to  its  citizens,  and  are  not  re- 
garded as  entering  into  or  constituting  a 
part  of  the  contract,  or  as  being  the  essence 
of  a  right.  They  are,  therefore,  at  all  times 
subject  to  the  modification  and  control  of 
the  Lregislature,  like  other  rules  affecting 
the  remedy,  and  the  changes  which  are  en- 
acted may  be  made  applicable  to  existing 
causes  of  action,  even  in  those  States  where 
retrospective  laws  are  forbidden.  It  has, 
therefore,  been  held  that  a  statute  which 
modifies  the  common  law  rule  excluding 
parol  evidence  to  vary  the  terms  of  a  writ- 
ten contract,  was  not  objectionable  as  ap- 
plied to  existing  causes  of  action.  These 
principles  received  the  unanimous  approval 
of  this  court  in  the  case  of  Crawford  v. 
Halsted  &  Putnam,  20  Gratt.  211. 

In  enacting  the  statute  now  under  con- 
sideration, it  seems  to  have  been  the  inten- 
tion of  the  Legislature  utterly  to  abrogate 
the  common  law  rule  which  prohibits  proof 
of  any  contemporaneous  parol  agreement 
where  there  is  a  written  instrument.  In- 
stead of  perplexing  the  courts  with  difiicult 
questions,  by  confining,  or  attempting  to 
confine,  the  operation  of  the  statute  to  a 
certain  class  of  contracts,  the  L^egislature 
probably  deemed  it  best  to  permit  a  full  in- 
vestigation in  every  case,  leaving  it  to  the 
good  sense  of  judges  and  juries  to  give  due 
weight  to  the  plain  unambiguous  writings  of 
the  parties. 

When  we  consider  the  extraordinary  con- 
dition of  affairs  created  by  the  war — the 
perplexity,  the  anxiety  and  confusion  per- 
vading all  classes  of  society ;  the  want  of 
care,    deliberation,'  and  oftentimes  of  legal 


counsel,  in  the  preparation  of  written 

566  instruments;  the  fact  that  •nine- 
tenths  of  the  people  were  participat- 
ing, in  some  form,  in  the  gigantic  contest 
then  being  conducted ;  it  is  impossible  to 
say  that  this  innovation  upon  the  common 
law  is  not  founded  upon  wisdom  and  sound 
policy. 

'*It  would  be  inconvenient,"  says  LK>rd 
Coke,  **that  matters  in  writing,  made  by 
advice  and  on  consideration,  should  be  con- 
trolled by  an  averment  of  parties."  How 
is  it  possible,  with  any  deg^ree  of  consist- 
ency, to  apply  that  principle  to  a  people, 
three-fourths  of  •whose  territory  was  overrun 
by  invading  armies,  and  whose  minds  were 
agitated  with  perpetual  apprehensions  of 
danger?  Can  it  be  said  that  matters  put 
in  writing  at  such  a  period  were  made  by 
advice  and  on  consideration?  The  Lregisla- 
ture  has  acted  upon  no  such  narrow  and 
rigid  rule  of  public  policy.  It  has  provided 
a  remedy  for  evils  growing  out  of  an  un- 
precedented condition  of  affairs,  which 
should  be  liberally  and  beneficially  applied 
by  the  courts. 

It  has  been  said  that  this  construction  of 
the  statute  unsettles  the  law,  and  is  in  con- 
flict with  previous  decisions.  I  am  not 
aware  that  this  precise  question  has  been 
before  this  court  directly  for  adjudication. 
I  am  confident  that  no  case  can  be  found — 
not  even  the  dictum  of  any  judge  of  this 
court— inconsistent  with  the  views  here  ad- 
vanced. The  cases  of  Boulware  v.  Newton 
and  Kraker  v.  Shields  have  been  cited,  but 
those  cases  did  not  involve  the  point  now 
under  discussion. 

In  Boulware  v.  Newton,  there  was  proof 
that  the  note  in  controversy  was  given  upon 
a  loan  of  Confederate  treasury  notes  of  their 
value  at  the  time  of  the  loan ;  but  no  effort 
was  made,  no  evidence  offered,  to  establish 
a  parol  agreement  dehors  the  writing.  Judge 
Rives,  in  delivering  the  opinion  of  the 
court,  said  the  legal  construction  of  the 
instrument  received  no  aid  from  extrinsic 
evidence.  There  is  not  the  slightest  inti- 
mation that  such  evidence,  if  offered,  would 
not  have  bee^i  received  and  considered. 

567  The  decision  in    Kraker   v.  ^Shields, 
20  Gratt.    377,    was   placed  mainly  on 

the  ground  that  the  .vendor,  in  expectation 
of  a  better  currency'  in  a  short  time,  ex- 
pressly refused  to  sell  his  land  except  upon 
the  terms  of  receiving  the  deferred  instal- 
ments in  money  current  when  the  bonds 
matured,  and  these  terms  were  communi- 
cated to  the  purchaser  and  agreed  to  by 
him.  In  Morgan's  adm'x  v.  Otey,  21  Gratt. 
619;  Walker  v.  Page,  Id.  722;  Meredith  v. 
Salmon,  Id.  762,  parol  testimony  was  ad- 
mitted without  objection,  and  relied  on  to 
show  the  real  contract  and  understanding 
of  the  parties.  These  cases,  if  thej  have 
any  bearing  at  all  upon  the  question  here, 
tend  strongly  to  sustain  the  views  now  ex- 
pressed. They  are  certainly  not  in  conflict 
with  anything  I  have  said.  The  practice 
of  the  courts  throughout  the  State,  so  far 
as  my  observation  extends,  has  been  in 
conformity  with  this  construction-     In  the 
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meantime,  no  complaint  has  been  made  of 
the  operation  of  the  law,  no  effort  made  to 
aecure  its  repeal  or  amendment,  and  no  ap- 
peal taken  to  this  court  upon  the  ground  of 
the  improper  introduction  of  parol  evidence 
to  affect  the  written  contracts  of  the  parties. 

The  learned  counsel  for  the  plaintiff 
seems  to  have  construed  the  statute  in  the 
same  way.  In  this  very  case  he  himself 
not  only  set  the  example  of  introducing 
parol  evidence-,  but  he  allowed  the  defend- 
ant to  do  the  same  thing  without  objection. 
Neither  in  his  petition,  nor  his  oral  argu- 
ment before  this  court,  did  he  raise  any 
question  of  the  kind.  The  objection  was 
first  made  in  the  opinion  of  a  majority  of 
the  judges. 

I  am  now  satisfied  it  is  better  for  us— the 
part  of  wisdom  and  sound  policy — to  retrace 
our  steps,  and  give  our  sanction  to  the  gen- 
eral construction  of  this  statute  as  adopted 
in  the  State.  Any  attempt  on  our  part  to 
distinguish  between  the  cases — to  apply  the 
statute  to  particular  contracts — will  only 
confuse  and  mislead  the  courts  and  profes- 
sion, and  fill  the  docket  here  with  appeals 
which  otherwise  would  never  be  taken. 
568  *On  the  other  hand,  the  mischief, 
if  any,  resulting  from  a  liberal  con- 
struction of  the  statute,  is  very  limited  in 
its  character.  It  is  confined  to  written  ob- 
ligations for  the  payment  of  money  entered 
into  during  the  existence  of  the  war,  and 
predicated  on  Confederate  States  treasury 
notes.  These  are  the  contracts  creating 
rig^hts  and  imposing  liabilities,  perplexing 
alike  to  debtor  and  creditor,  within  the  true 
intent  and  meaning  of  the  statute.  If  this 
be  an  unwise  and  dangerous  innovation, 
the  remedy  is  not  in  the  courts,  but  in  the 
power  that  enacted  the  law. 

My  opinion  then  is,  that  the  parol  evi- 
dence adduced  in  this  case  was  clearly  ad- 
missible. Being  admissible  does  it  sustain 
or  justify  the  verdict?  Judge  Anderson  has 
80  fully  discussed  this  branch  of  the  subject, 
I  do  not  deem  it  necessary  to  do  more  than 
to  devote  a  few  moments  to  the  considera- 
tion of  the  evidence.  In  the  first  place,  it 
may  be  a  question  whether  the  Circuit  judge 
has  stated  the  facts,  or  merely  the  evidence 
adduced  at  the  trial.  It  is  true,  that  in  the 
commencement  of  the  bill  of  exceptions, 
he  professes  to  certify  the  facts;  but 
throughout  he  merely  gives  the  statement 
of  the  witnesses ;  and  in  conclusion  he  says 
this  being  all  the  evidence.  The  judge, 
however,  certifies,  that  in  his  opinion  the 
verdict  was  in  accordance  with  the  true  un- 
derstanding and  agpreement  of  the  parties, 
and  did  substantial  justice  between  them, 
and  that  while  the  evidence  showed  that  it 
was  to  some  extent  regarded  by  the  parties 
as  a  contract  of  hazard,  the  hazard  under- 
stood and  intended,  was  confined  to  the 
fluctuations  of  Confederate  currency.  This 
is  the  conclusion  drawn  by  the  judge  as 
well  as  the  jury,  from  the  evidence,  and  is, 
I  think,  entitied  to  as  much  weight  as  his 
certificate  of  the  statements  of  the  wit- 
nesses; and  this  upon  the  principle  an- 
nounced in  Slaughter  v.    Tutt,     12  Leigh, 


163.     It  was  said  in  that  case,  that  although 

^*  the  facts  may   be   certified  by  the  jud^e, 

still    respect    should    be    paid    to   the 

569  *verdict  and  judgment  of  the  trying 
court,    because    in  many  cases  a  fair 

presumption  might  arise  that  a  fact  neces- 
sary to  warrant  or  repel  the  inference  drawn, 
had  been  omitted  in  the  certificate  of  facts; 
and  because  that  should  be  held  as  rightly 
determined  which  the  facts  do  not  show  to 
be  wrong.  It  is  very  clear  that  in  this  case 
the  facts  certified  do  not  establish  that  the 
case  was  not  rightly  determined.  See  Brugh 
V.  Shanks,  5  Leigh,  596;  Harnsbarger's 
adm'r  v.  Kinney,  6  Gratt.  287. 

Conceding,  however,  that  the  verdict  is 
not  strictly  warranted  by  the  evidence,  is 
it  the  duty  of  this  court,  under  all  the  cir- 
cumstances, to  grant  a  new  trial?  The 
opinion  of  Judge  Baldwin,  speaking  for  the 
court,  in  Patterson  v.  Ford,  2  Gratt.  23,  is 
an  answer  to  the  question.  '^The  court  (he 
said)  may  grant  a  new  trial  where  the  ver- 
dict is  contrary  to  law  or  evidence,  but  the 
duty  of  doing  so  is  not  in  all  cases  impera- 
tive. There  are  various  considerations 
which  may  be  brought  to  bear  upon  its 
discretion ;  such  as  the  doubtful  character 
of  the  question,  the  hard  or  unconscionable 
nature  of  the  action  or  defence,  the  belief 
that  the  verdict  conforms  to  the  substantial 
justice  and  equity  of  the  case,  and  others 
that  might  be  mentioned."  He  further 
says,  it  is  the  constant  practice  of  the  court 
to  sustain  verdicts  that  attain  substantial 
justice,  though  not  strictly  warranted  by 
the  evidence  or  strict  adherence  to  legal 
principles.  In  illustration  of  this  principle 
he  cites  the  case  of  Wilkinson  v.  Payne,  4 
T.  R.  468.  In  that  case  the  action  could 
only  be  sustained  by  the  presumption  of  a 
legal  marriage,  of  which  there  was  no  evi- 
dence; though  the  fact  might  have  been 
proved  if  it  had  occurred,  and  all  the  prob- 
abilities were  against  it.  The  jury,  how- 
ever, presumed  the  marriage  and  found  a 
verdict  for  the  plaintiff.  A  new  trial  was 
refused  by  the  Court  of  King's  Bench. 
Lord  Kenyon,  C.  J.,  said:  ^^In  the  case  of 
new  trials,  it  'is  a  general  rule,  that  in  a 
hard    action    where    there    is    some- 

570  thing  on  which  the  jury  have  raised  *a 
presumption  agreeably  to  the  justice 

of  the  case,  the  court  will  not  interfere  by 
granting  a  new  trial  where  the  objection 
does  not  lie  in  point  of  law.  The  same 
principle  runs  through  all  the  decisions. 
Applications  for  new  trials  are  founded 
upon  the  supposition  that  some  injustice 
has  been  done ;  and  without  proof  to  that 
effect,  it  is  believed  that  the  applications 
are  invariably  denied." 

**To  induce  the  granting  of  a  new  trial 
there  should  be  strong  probable  grounds  to 
believe  that  the  merits  of  the  case  have  not 
been  fully  and  fairly  tried,  and  that  injus- 
tice has  been  done. ' '  See  on  this  subject, 
2  Graham  &  Waterman  on  New  Trials,  page 
48,  where  a  large  number  of  cases  are  col- 
lected, illustrating  this  principle:  Also,  2 
Black.  Com. ;  2  Tucker  Com.  302. 

These  rules  are  laid  dbwn   with  reference 
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to  applications  made  to  judges  in  the  infe- 
rior courts,  who  preside  at  the  trial.  Thej 
apply  with  much  greater  force  when  the 
appellate  jurisdiction  is  invoked  to  set  aside 
a  verdict  approved  by  the  nisi  prius  judge. 

In  the  present  case,  the  claim  is  to  a  re- 
covery of  $5,000  of  principal  money,  and 
more  than  $2,000  of  interest,  in  a  sound 
currency,  upon  a  loan  of  $5,000  in  depreci- 
ated paper  of  the  value  of  $i525,  at  the  date 
of  the  loan.  What  is  there  in  such  a  claim 
that  should  induce  this  court  to  interfere 
in  its  behalf?  It  is  the  contract  we  are 
told.  The  jury  of  the  vicinage  with  the 
paper  and  both  parties  before  them  in  ex- 
planation of  its  provisions,  their  motives 
and  intentions,  have  said  there  was  no  such 
contract.  The  judge  who  heard  the  evi- 
dence, agrees  with  them.  Conceding  that 
an  appellate  court  has  the  right  to  disturb 
such  finding,  is  it  under  an  imperative  duty 
to  do  so?  I  think  not.  So  thinking  I  will 
let  the  verdict  stand. 

Much  has  been  said  of  the  inviolability 
of  contracts,  and  of  the  duty  of  enforcing 
them.  All  this  meets  my  hearty  concur- 
rence. Not  a  word  has  fallen  from  me  at 
any  time,  in  opposition  to  this  doc- 
571  trine.  But  I  repeat  *now  what  I  have 
always  said,  that  I  am  not  inclined, 
if  I  can  help  it,  to  award  to  parties  in  the 
present  currency,  the  nominal  amount  of 
debts  contracted  with  reference  to  a  highly 
depreciated  Confederate  currency.  If  this 
be  the  contract,  plain,  unmistakable,  I  sup- 
pose we  must  enforce  it,  if  valid  in  other 
respects.  But  if  there  be  any  reasonable 
doubt  as  to  the  true  meaning  of  the  parties, 
that  doubt  should  be  resolved  in  the  inter- 
ests of  humanity  and  justice. 

These  are  my  reasons  for  refusing  a  new 
trial  in  this  case.  It  will  be  seen  they  are 
in  conflict  with  the  opinion  delivered  at  the 
last  terra ;  in  which  I  then  expressed  my 
concurrence.  Upon  mature  reflection,  I  am 
satisfied  the  views  then  entertained  are 
erroneous.  If  there  are  any  disposed  to 
criticise  this  change  of  opinion,  I  can  only 
answer,  that  no  false  pride  shall  constrain 
me  to  adhere  to  opinions  when  convinced 
they  are  erroneous.  Whatever  may  be  my 
defects  as  a  judge,  to  persist  in  conscious 
error  is  not  one  of  them.  I  can  afford  to 
be  right  at  the  expense  of  consistenc3' ;  but 
I  cannot  afford  to  be  consistent  at  the  ex- 
pense of  my  conscience.  In  this  I  am  for- 
tified by  the  example  and  the  teaching  of 
great  judges,  who  have  not  hesitated  to 
retrace  their  steps  taken  in  a  wrong  direc- 
tion. There  is  one  especially,  a  man  of  the 
purest  character  and  the  greatest  learning 
who  did  not  hesitate,  on  a  memorable  occa- 
sion, publicly  to  retract  the  opinions  of  a 
lifetime.  I  allude  to  Judge  Cabell,  one  of 
the  foremost  chancellors  of  his  generation. 
He  was  the  great  representative  and  advo- 
cate of  the  doctrine  of  fraud  p>cr  se,  as  it 
was  termed.  His  opinions  on  this  question 
in  various  cases,  were  characterized  by  the 
greatest  ability  and  learning.  But  when 
the  memorable  case  of  Davis  v.  Turner,  4 
Gratt.  422,  471,    was   before   this   court,    in 


an  argument  of  great  length  and  power,  he 
announced  an  entire  change  of  opinion. 
He  thus  concludes:  ^^Some  of   the  opinions 

now  expressed,  are  widely  different 
572      from  those   which  I  *have  heretofore 

entertained.  The  revolution  has  not 
been  effected  without  a  struggle;  not  that  I 
have  for  a  moment  permitted  the  pride  of 
self -consistency  to  stand  in  the  path  of  duty ; 
but  because  from  the  very  constitution  of 
our  nature,  we  feel  a  prejudice  in  favor  of 
opinions  long  formed  and  often  acted  on, 
which  for  a  time  at  least,  closes  our  eyes 
against  the  light  that  would  show  that  ^ve 
have  erred.  But  I  am  convinced,  and  I 
cheerfully  retrace  my  steps,  by  heartily 
concurring  in  the  judgment  about  to  h^ 
pronounced,  and  which  will  restore  the  law^ 
to  the  solid  foundations  of  good  sense  and 
sound  reason,  on  which  it  originally  stood. 
And  L/ord  Hardwicke  says,  in  Galton  v. 
Hancock,  2  Atk.  R.  438,  In  announcing  an 
entire  change  of  opinion  upon  a  question 
before  him,  ^^These  are  the  reasons  which 
induced  me  to  alter  my  opinion,  and  I  am 
not  ashamed  of  doing  it,  for  I  always 
thought  it  a  much  greater  reproach  to'  a 
judge  to  continue  in  his  error  than  to  re- 
tract it."  Fortified  by  such  examples,  I 
have  no  difiiculty  in  retracting  my  error. 

BOULDIN,  J.  concurred  in  the  opinion 
of  Staples,  J. ;  and  he  concurred  in  the 
opinion  of  Anderson,  J.,  except  that  he  did 
not  think  that  the  contract  looked  to  the 
currency  received  and  paid  out  by  the  banks 
at  the  date  of  the  contract. 

CHRISTIAN,  J.  dissented,  and  referred 
to  his  opinion  delivered  on  the  former  hear- 
ing of  the  case. 

MONCURE,  P.  concurred  in  opinion  with 
Christian,  J. 

Judgment  afiirmed. 


573 


*Phelps  V.  Seely  &  als. 
Auffust  Term,  187S.  Staunton. 


I.  Re«cissioii   of  Contract  by  Parol  Agreement,* — By 

article  of  affreement  under  seal,  S  sells  to  H  a  lot 
of  land,  of  which  at  the  time  H  is  in  possession  as 
tenant  of  S.  Sometime  afterwards.  H  Informs  S. 
that  he  cannot  pay  for  the  lot,  and  proposes  to 
rescind  the  contract:  which  S  consents  to:  and  H 
informs  S  that  P  will  buy  the  lot  at  the  same  price. 

*RescUsion  of  Contract  by  Parol  Acreenieat. — The 

rule  laid  down  in  the  principal  case,  that  a  written 
contract  creating  an  equitable  Uen,  may  be  rescinded 
by  a  subsequent  parol  agreement  partially  acted  on 
or  fully  performed  is  followed  as  authoritative  in 
several  subsequent  cases.  See  Jordan  y.  Katz,  m 
Va.  080,  16  S.  E.  Rep.  806:  Ballard  ▼.  Ballard,  S5  W. 
Va.  478. 

In  Straley  v.  Perdue,  8S  W.  Va.  875, 10  S.  £.  RejK  784. 
the  court  saying*:  "In  the  case  of  Minor  v.  Edwards, 
12  Mo.  187,  it  was  held  that  'an  acceptance  of  a  deed 
of  inferior  value  to  such  a  one  as  the  grantee  Is  by 
his  contract  entitled  to,  as  a  compliance  with  sncb  a 
contract,  is  equivalent  to  a  waiver  of  such  better 
title,' "  cites  the  principal  case,  and  Jarrell  v.  JarreU. 
27  W.  Va.  748. 
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S  tlierenpon  agrees  to  sell  to  P,  and  with  the  assent 
and  at  the  requestor  H,  S  sells  and  conyeys  the  lot 
to  P.   Held: 

1.  Sane— Valid.— The  written  contract,  whether 
delirered  up  or  not,  may  be  rescinded  by  a  sub- 
sequent parol  airreement,  which  has  been  fully 
carried  out;  and  in  this  case  the  contract  was 
rescinded. 

2.  Same— Batoppel.— The  sale  to  P  havinflr  been  at 
ibe  instance  of  H.  and  with  his  concurrence,  even 
if  the  contract  could  not  be  rescinded  by  a  subse- 
quent parol  airreement,  H  would  be  estopped  In 
equity,  by  his  own  acts,  from  setting*  up  the  writ- 
ten contract. 

a.  Resaltlofr  Tnut  by  Parol  Taatl]i|ony— Abaolote 
Deed  a  rioftsaffe.*— A  resulting  trust  may  be  set  up 
by  parol  testimony,  against  the  letter  of  a  deed; 
and  a  deed  absolute  on  its  face  may,  by  like  testi- 
mony, be  proved  to  be  only  a  mortgage.  But  the 
testimony  to  produce  these  results  must,  in  each 
case,  be  clear  and  unquestionable.  Vague  and 
Indefinite  declarations  and  admissions,  long  after 
the  fact«  have  always  been  regarded,  with  good 
reason,  as  unsatisfactory  and  insufficient.  For 
comment  on  such  eyldence  see  the  opinion. 

«Rcsaltliig  ItukBt  BsUbltehed  by  Parol  TeatlOHNiy— 
AtoeliiteDeed  a  Mortgage.— The  principal  case  is  cited 
and  followed  by  many  subsequent  ones  as  authority 
for  the  proposition  that  a  resulting  trust  may  be 
established  by  parol  testimony.  But  the  evidence, 
to  produce  such  results,  must  be  clear  and  unques- 
tionable. Loose,  indefinite  and  vague  declarations, 
especially  when  made  long  after  the  fact,  are  un- 
satisfactory and  insufficient.  See  Borst  v.  Nalle.  28 
Gratt  48S.  and  foot-note  on  Resulting  Trusts;  Jen- 
nings V.  Shacklett,  aoOratt  771;  Kane  v.  O'Conners, 
7B  Va.  7«;  Sinclair  v.  Sinclair,  79  Va.  42;  Moorman  v. 
Arthur,  90  Va.  477,  18  S.  E.  Rep.  869;  Riggan  v.  Rig- 
ran,  9S  Va.  90,  24  S.  £.  Rep.  920;  Throckmorton  v. 
Throckmorton,  91  Va.  48,22  S.  E.  Rep.  182;  Donaghe 
T.  Tarns.  81  Va.  144  148;  Bright  v.  Knight  86  W.  Va. 
40,  IS  S.  E.  Rep.  86;  Tennant  v.  Tennant,  48  W.  Va.  547, 
27  S.  £.  Rep.  888,  dissenting  opinion  of  Bbannon.  J. ; 
Troll  T.  Carter.  15  W.  Va.  583.  588.  The  principal  case 
is  also  cited  as  authority  for  the  proposition  that 
parties  to  a  deed  absolute  on  its  face,  may,  by  parol 
evidence,  prove  the  deed  was  intended  as  a  mortgage 
or  as  a  mere  security  for  a  debt.  See  Suavely  v. 
Pickle.  29  Qratt  31,  z,n€L  foot-note  x  Miller  v.  Blose,  80 
Gratt.  744:  Edwards  v.  Wall,  79  Va.  822;  Nease  v. 
Clpehart.  8  W.  Va.  125. 

As  to  the  weight  of  such  parol  evidence,  see 
Edwards  V.  Wall,  79  Va.  888;  Donaghe  v.  Tams,  81  Va. 
ISl:  Kent  v.  Kent,  82  Va.  212:  McDevltt  v.  Frantz,  86 
Va.  922. 9  S.  E.  Rep.  282,  all  citin«r  the  principal  case 
as  authority. 

In  Troll  V.  Carter,  16  W.  Va.  682,  the  court  citing 
tbe  principal  case,  and  many  others,  said :  **So,  too. 
all  the  authorities  agree  that  an  equitable  claim  of 
any  sort,  and  especially  one  which  depends  on  parol 
testimony  only,  will  not  be  recognized  after  great 
lapse  of  time,  during  which  time  it  has  been 
isuored.  where  no  satisfactory  reason  can  be 
assigned  for  not  setting  up  the  claim  sooner.  And 
that  this  is  more  especially  true  when  the  equitable 
claim  is  of  a  character  which  required  clear  and 
explicit  evidence  to  sustain  it;  such  lapse  of  time 
itself  rendering*  the  evidence,  which  might  other- 
wise have  t)een  regarded  as  sufficiently  clear  and 
explicit,  unsatisfactory." 


In  October  1866,  Mary  A.  Seely  brought 
her  suit  in  equity  in  the  Circuit  court  of 
Augusta  county,  against  Rachel  Phelps  and 
others  purchasers  from  her,  to  enjoin  the 
defendants  from  taking  possession  of  a  lot 
of  gpround  in  Staunton,  and  to  redeem  what 
she  alleged  was  intended  to  be  a  mortgage 
upon  the  lot.  The  bill  stated  that  about 
the  year  1846,  Horace  Seely,  the  father  of 
the  plaintiff,  purchased  of  A.  H.  H.  Stuart 
lot  No.  16  in  the   town   of    Staunton, 

574  containing   one    acre;    that    he  *took 
possession   of  it,   and  improved  it  by 

erecting  a  dwelling  thereon,  and  occupied 
it  until  his  death  in  1859;  that  thereafter 
the  plaintiff's  mother  occupied  it  until  her 
death  in  1864;  and  since  that  time,  the 
plaintiff,  the  only  child  of  Horace  Seely, 
has  held  exclusive  and  adverse  possession 
of  said  house  and  lot,  by  herself  and  through 
her  tenants. 

The  price  which  Seely  agreed  to  pay  for 
the  lot  was  $400,  which,  owing  to  his  lim- 
ited means,  the  expense  of  improving  the 
lot  and  his  bad  health,  he  found  it  incon- 
venient to  pay.  In  this  situation,  Mrs. 
Phelps,  an  elderly  widow  lady,  possessed  of 
ample  means,  and  member  of  the  same 
church  with  Seely,  offered  to  pay  tbe  pur- 
chase money  for  the  lot,  with  the  under- 
standing that  it  should  stand  as  security 
for  what  she  paid,  and  Seely  should  have 
a  right  to  redeem  it  at  any  time  by  refunding 
the  money  she  might  pay.  In  1850  Mrs. 
Phelps  procured  a  deed  from  Stuart,  con- 
veying tbe  lot  to  her,  without  any  trust, 
condition  or  reservation.  The  deed  purports 
to  be  made  in  consideration  of  $440,  bears 
date  28th  December  1850,  was  acknowledged 
on  January  1st,  1851,  but  not  recorded  until 
March  1,  1855.  Plaintiff  cannot  say  what, 
if  any,  agency  her  father  had  in  making 
said  deed,  but  she  knows  from  his  repeated 
assurances,  that  he  never  intended  to  sur- 
render or  abandon  his  contract  with  said 
Stuart;  and  that  his  right  to  redeem  the 
house  and  lot  was  just  the  same  after  the 
deed  as  before.  Plaintiff  charges  that 
the  deed  to  Mrs.  Phelps  was  made  with  the 
express  understanding  and  agreement  be- 
tween her  and  her  father  that  said  deed 
should  be  held  by  said  Phelps  as  a  mort- 
gage, with  the  conditional  right  reserved 
by  him  to  redeem,  at  any  time,  by  repay- 
ing her  the  money  with  the  interest.  And 
plaintiff  states  that  at  the  time  of  making 
the  deed  the  lot  with  its  improvements  was 
worth  perhaps  $1,000  or  $l,dOO.  As  soon  as 
plaintiff  had  reason  to  believe  that  it  was 
the  intention  of   said  Phelps  to  claim 

575  said    property,    ^plaintiff     caused    a 
tender  to  be  made  to  her  of  the  money 

she  had  paid,  with  interest  on  it,  through 
a  friend  in  Washington  city,  which  said 
Phelps  declined  to  receive. 

The  plaintiff  stated  that  Mrs.  Phelps  had 
conveyed  the  lot  to  Aaron  Shoveler,  and 
eight  others  named,  trustees  for  the  Meth- 
odist Episcopal  Church  of  the  United  States, 
by  deed  bearing  date  the  15th  of  September 
1866,  the  consideration  named  therein  being 
$2,200;  and   she  charges  that  said  Shoveler 
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and  others,  at  the  time  of  taking-  said  deed, 
had  full  notice  in  fact  of  her  full  right  to 
redeem  said  property ;  and  that  thej  cannot 
claim  the  protection  of  purchasers  without 
notice,  as  thej  have  not  paid  the  purchase 
monej. 

The  bill  charges  that  the  said  Shoveler 
and  other  trustees  had,  within  a  few  days 
past,  entered  upon  said  lot,  and  are  engaged 
in  digging  out  the  foundation  for  a  church. 
And  she  prays  for  an  injunction  to  restrain 
them,  'until  she  has  an  opportunity  of 
bringing  forward  proof  to  sustain  the  al- 
legations of  her  bill ;  and  that  she  may  be 
permitted  to  redeem  said  property  by  re- 
turning to  Mrs.  Phelps  her  money  with 
interest,  and  for  general  relief.  The  in- 
junction was  granted. 

Mrs.  Phelps  answered  the  bill.  She  says 
it  is  true  that  Horace  Seely  did  contract 
with  A.  H.  H.  Stuart  for  the  purchase  o.f 
lot  No.  16,  in  the  town  of  Staunton ;  but 
this  contract  was  dated  the  11th  of  July 
1843,  not  in  1846,  as  stated  in  the  bill.  It 
is  also  true  that  Seely  took  possession  of 
said  lot,  and  did  erect  on  it  a  small  dwell- 
ing-house, in  which  he  resided  until  his 
death  in  1859.  After  his  death  the  widow 
of  Seely  continued  to  occupy  said  property, 
until  her  death  in  1864 ;  and  since  her  death, 
which  occurred  during  the  war,  the  plaintiff 
was  left  in  possession  of  the  property.  But 
it  is  not  true  that  the  possession  of  Horace 
Seely,  or  his  widow,  or  the  plaintiff,  was 
adversary  to  the  rights  of  the  respondent ; 
but,  on  the  contrary,  said  possession 
576  was  held  *under  this  respondent  as  a 
matter  of  grace  and  favor  extended  to 
them  by  her. 

The  defendant  further  says :  On  the  11th 
of  July,  1843,  Horace  Seely  entered  into  the 
contract  with  A.  H.  H.  Stuart  or  the  pur- 
chase of  the  lot  for  the  price  of  $400,  with 
interest  from  the  1st  of  November  1841. 
That  Seely  entered  on  the  lot  as  lessee  on 
the  1st  of  November  1841 ;  and  hence  it  was 
stipulated  that  the  interest  should  com- 
mence from  the  date  of  possession.  After 
making  the  contract  Seely  employed  Wm. 
Grove  to  erect  on  the  lot,  a  small  frame 
dwelling-house,  and  executed  to  Grove  two 
notes  for  $77.88  each,  dated  25th  December 
1843,  which  was  about  the  time  the  carpen- 
ters' work  was  finished. 

Seely  having  failed  to  pay  the  notes. 
Grove  recovered  a  judgment  against  him, 
and  he  was  taken  in  execution,  under  writs 
of  ca.  sa.  and  committed  to  jail.  These 
executions  were  issued  May  7th,  1845. 
About  this  time  respondent  came  to  reside 
in  Staunton.  Shortly  after  her  arrival  she 
learned  the  distressed  condition  of  Seely 
and  his  family,  and  became  interested  in 
his  behalf.  Upon  a  conference  with  him  it 
was  agreed  that  Seely  should  abandon  his 
contract  with  Mr.  Stuart,  and  that  respond- 
ent should  become  the  purchaser  from  Mr. 
Stuart ;  she  agreeing  to  give  her  bond  to 
Mr.  Stuart  for  the  purchase  money  and  un- 
paid interest,  then  ascertained  to  be  $440, 
and  also  to  pay  off  the  debts  due  to  Grove, 
including  costs  and  jail  fees.     Respondent's 


only  object  in  making  this  arrang-ement, 
was  of  kindness  to  Seely  and  his  family. 
In  accordance  with  this  understandings  re- 
spondent paid  off  the  execution  ag^ainst 
Seely.  He  then  called  on  Mr.  Stuart  and 
surrendered  the  contract  of  purchase,  and 
delivered  up  to  him  the  article  of  agreement ; 
and  a  new  agreement  was  then  entered  into 
between  respondent  and  Stuart,  by  which 
she  became  the  purchaser  of  lot  No.  16. 
Since  the  institution  of  this  suit,  at  the 
request  of  an  agent  of  this  respondent, 

577  Mr.  Stuart  has  ^searched  his  papers 
and  found  the  original  contract  be- 
tween himself  and  Seely,  which  Seely  had 
surrendered  to  him,  and  which  he  had  hap- 
pened to  preserve  as  evidence  of  his  being 
free  to  sell  to  respondent.  And  ahe  ex- 
hibits it. 

At  the  time  of  the  purchase  by  respondent 
from  Mr.  Stuart,  she  paid  to  him  a  part  of 
the  purchase  money,  and  gave  her  bond  for 
the  residue,  which  she  afterwards  dis- 
charged in  full  a  short  time  before  he  exe- 
cuted the  deed  to  her.  She  emphatically 
denies  that  she  was  mortgagee  of  the  prop- 
erty, or  that  she  bought  it  subject  to  any 
trust,  condition  or  understanding  with  Mr. 
Seely,  or  any  one  else,  that  he  was  to  have 
the  rig-ht  to  redeem  it  by  refunding-  the 
purchase  money.  Any  such  understanding 
or  agreement  would  have  been  perfectly 
idle,  because  Mr.  Seely  was  notoriously  and 
hopelessly  insolvent,  and  the  whole  trans- 
action was  founded  on  the  knowledg-e  of 
that  fact.  She  thinks  it  altogether  proba- 
ble, that  if,  within  a  reasonable  time  after 
the  purchase,  Mr,  Seely,  by  any  g-ood  for- 
tune, had  been  able  to  purchase  the  prop- 
erty, she  would  have  let  him  have  it  at 
what  it  cost  her;  but  she  would  have  done 
so,  not.  in  consequence  of  any  obligation, 
legal  or  moral,  to  do  so,  but  purely  as  a 
matter  of  personal  favor  to  him.  She  paid  a 
full  and  fair  price  for  the  lot  and  house, 
according  to  the  market  value  of  property 
in  Staunton  at  that  date.  Her  purpose  in 
making  the  purchase  was  to  beMend  Mr. 
Seely  and  his  family;  and  in  fulfilment  of 
this  purpose  she  allowed  him  to  occupy  the 
house  and  lot  rent  free,  as  long  as  he  lived ; 
and  after  his  death  she  accoxded  the  same 
privilege  to  his  widow.  And  in  the  twenty- 
one  years  she  has  been  the  absolute  owner 
of  the  property,  she  has  never  demanded  or 
received  one  dollar  of  rent  from  the  Seely 
family. 

Respondent  removed  from  Staunton  many 

years  since,  and  has  but  recently  returned 

to  live  here.     And  she   says   it   is   not  true 

that  the  plaintiff,  at  any  time  or  place, 

578  *made  a  tender  to  respondent  of  the 
purchase    money    and   interest.      But 

if  she  had  done  so,  respondent  would  not 
have  received  it  after  the  lapse  of  twenty- 
one  years. 

Shoveler  and  the  other  trustees  answered, 
denying  notice  of  the  plaintiff's  claim. 
They  purchased  the  lot,  believing  Mrs. 
Phelps  had  a  clear,  unincumbered  leg'al 
title  to  it,  at  the  price  of  $2,200,  of  which 
they  had  paid  $1,200. 
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A.  H.  H.  Stuart,  who  was  examined  as  a 
witness  by  the  defendant,  states  that  he 
sold  the  lot  to  Seely  on  the  11th  of  July 
1843;  thoug'h  Seely  had  been  in  possession 
of  it,  as  tenant,  for  about  two  years  before 
that  time.  Seely  held  the  lot  a  year  or  two, 
and  did  some  painting  for  witness  on  ac- 
count of  the  price.  He  then  came  to  wit- 
ness and  stated  he  would  be  unable  to  pay 
for  it,  and  proposed  to  surrender  his  pur- 
chase. To  this  witness  agreed,  and  Seely 
surrendered  to  him  the  contract  filed  with 
defendant's  answer.  At  the  same  time,  or 
shortly  thereafter,  Seely  informed  witness 
that  Mrs.  Phelps  would  give  witness  $440 
for  the  lot,  and  witness  agreed  to  let  her 
have  it.  Mrs.  Phelps  accordingly  became 
the  purchaser,  and  made  payments  to  wit- 
ness from  time  to  time,  until  the  whole 
price  was  paid,  and  witness  executed  a  deed 
to  her  for  the  property.  Being  asked,  Was 
anything  said  to  you  by  Seely  or  Mrs. 
Phelps,  either  when  the  contract  was  sur- 
rendered by  Seely,  or  when  the  deed  was 
executed  to  Mrs.  Phelps,  or  at  any  other 
time,  about  Seely's  having  the  right  of  re- 
demption? the  witness  says:  I  have  no 
recollection  of  having  any  interview  with 
Mrs.  Phelps  on  the  subject ;  if  I  did,  it  has 
escaped  my  memory ;  nor  have  I  any  recol- 
lection of  hearing  anything  from  Mr.  Seely 
in  regard  to  the  matter.  He  saj-s  the  con- 
tract with  Seely  was  in  duplicate,  and  he 
thinks  the  paper  filed  with  the  answer  is 
the  copy  which  was  in  Mr.  Seely's  posses- 
sion. It  is  in  his  handwriting,  and  my 
impression  is  it  is  the   copy   which   he  had 

and  surrendered  to  me. 
579        *N.  J.  B.    Morgan,    the   son-in-law 

of  Mrs.  Phelps,  in  whose  family  she 
lived  whilst  in  Staunton,  and  who  was  at 
that  time  minister  of  the  Methodist  church 
at  that  place,  says  he  found  Mr.  Seely  in 
the  county  jail,  for  a  debt  due  to  some  one, 
whose  name  he  did  not  remember,  nor  does 
he  remember  the  amount  of  the  debt;  but  it 
was  for  carpenters'  work.  He  mentioned 
his  case  at  home,  and  Mrs.  Phelps  and  his 
wife  felt  much  sympathy  for  him,  and  made 
arrangement  to  pay  the  debt.  He  was  not 
formally  Mrs.  Phelps'  agent,  but  he  attended 
to  some  business  for  her  with  Mr.  Stuart, 
in  regard  to  a  lot  which  had  been  purchased 
by  Mr.  Seely  from  Mr.  Stuart.  Mr.  Seely 
was  anxious  for  Mrs.  Phelps  to  take  the 
lot,  on  the  ground  that  he  could  not  pay  for 
it.  He  thought  the  bargain  a  good  one, 
and  proposed  to  her  to  take  his  place  in 
the  purchase.  Witness  had  fre<^uent  con- 
versations with  Seely  on  the  subject.  Mrs. 
Phelps  agreed  to  his  proposition,  and  pur- 
chased the  property  from  Mr.  Stuart,  Seely 
giving  up  his  contract  with  Mr.  Stuart. 
Witness  was  privy  to  the  whole  transaction. 
Mr».  Phelps  left  Staunton  with  witness' 
family  in  January,  or  early  in  February, 
1846;  witness  remained  sometime  after  their 
departure,  and  closed  up  the  business  for 
Mrs.  Phelps  with  Mr.  Stuart,  so  far  as  ar- 
ranging payments  was  concerned ;  and  to 
his  knowledge  there  was  not  any  contract, 
stipulation  or  trust  by  which   Mrs.  Phelps 


agreed  to  buy  said  lot  for  Seely ;  and  there 
was  no  contract  or  understanding  (so  far 
as  witness  knew)  by  which  a  right  of  re- 
demption of  said  lot,  or  anything  of  the 
kind,  was  secured  by  Phelps  to   Mr.    Seely. 

James  F.  Patterson  was  examined  as  a  wit- 
ness by  the  plaintiff.  He  says  he  was  very 
intimate  with  Horace  Seely,  who  told  him  of 
his  arrangements  with  Mrs.  Phelps ;  but  at 
the  distance  of  time  he  could  not  undertake 
to  detail  circumstances  or  statements  then 
made.  Seely  showed  him  three  letters 
580  he  had  received  from  *Mrs.  Phelps. 
In  one  of  these  letters  Mrs.  Phelps 
was  repeating  assurances  which  she  had 
given  him  that  she  held  the  title  to  the  lot 
in  her  own  name,  for  the  time  being,  that 
she  might  secure  it  to  his  wife  and  children. 
She  reminded  him  that  he  was  in  debt,  and 
assured  him  that  she  would  secure  it  to  his 
wife  and  children,  and  in  that  way  he  would 
be  sure  of  a  home ;  and  that  nothing  could 
happen  to  her  that  would  deprive  the  wife 
and  children  of  the  lot.  I  gave  my  inter- 
pretation to  that  part  of  the  letter,  by  say- 
ing to  Mr.  Seely,  that  Mrs.  Phelps  had 
certainly  made  her  will,  and  bequeathed  the 
lot  to  his  wife  and  children,  so  that,  in  case 
of  her  death,  his  family  would  be  sure  of 
the  lot.  My  construction  of  that  part  of 
Mrs.  Phelps'  letter  was  received  by  Mr. 
Seely  with  marked  satisfaction.  All  the 
letters  were  written  in  language  a  mother 
might  address  to  a  son.  The  sum  Mrs. 
Phelps  had  paid  for  the  lot  was  mentioned, 
he  thinks,  in  two  of  the  letters,  which  she 
expected  he  would  be  able  to  pay ;  but  noth- 
ing was  said  about  interest. 

This  witness  further  says:  From  the  nu- 
merous conversations  I  had  with  Mr.  Seely 
on  the  subject  of  the  lot,  and  of  Mrs.  Phelps 
having  a  deed  for  it,  but  more  particularly 
from  the  letters  of  Mrs.  Phelps  to  Mr.  Seely, 
of  which  I  have  spoken,  my  decided  opinion 
has  been,  and  is,  that  Mrs.  Phelps,  actuated 
by  a  strong  feeling  of  sympath3^  and  interest 
in  the  family  of  Mr.  Seely,  and  having 
money  at  her  command,  paid  the  balance 
that  Mr.  Seely  was  owing  on  the  lot,  and 
took  a  deed  to  herself,  with  no  other  inten- 
tion than  to  secure  the  lot  to  the  family  of 
Mr.  Seely ;  and  that  upon  being  paid  back 
the  amount  she  had  advanced,  by  Mr. 
Seely  or  his  family,  she  would,  in  good 
faith,  make  a  conveyance  in  fee  simple  to 
such  member  of  Mr.  Seely's  family  as  he 
might  direct,  or  might  be  entitled  to  it, 
and  in  that  way  carry  out  the  understand- 
ing^ between  herself  and  Mr.  Seely. 
581  *This   witness   further   stated,  that 

he  saw  the  contract  between  Mr. 
Stuart  and  Mr.  Seely,  in  the  possession  of 
Mr.  Seely,  in  the  handwriting  of  Mr. 
Stuart.  He  saw  the  contract  on  several 
occasions  in  the  possession  of  Mr.  Seely, 
prior  to  the  arrangement  with  Mrs.  Phelps, 
and  he  thinks  he  saw  it  in  Seely's  posses- 
sion after  that  arrangement. 

M.  G.  Harman,  another  witness  for  the 
plaintiff:  He  says  he  acted  as  agent  for 
Mrs.  Phelps  at  her  solicitation,  and  his 
recollection  is  that  he  had  several  interviews 
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with  Seely,  and  Mrs.  Phelps  was  willing, 
at  all  times,  that  he  should  take  the  prop- 
erty by  his  refunding  to  her  the  money  and 
interest  she  had  paid  for  the  property.  Mr. 
Seely  was  extremely  desirous  to  secure  the 
propertv  or  a  part  of  it,  and  proposed  to 
cut  off  a  small  lot  with  the  house,  and  sell 
the  remainder  to  pay  the  amount  which 
Mrs.  Phelps  had  paid  Mr.  Stuart,  with  its 
interest.  Mrs.  Phelps*  witness  understood 
as  doing  this  owing  to  the  very  kind  feeling 
she  entertained  for  Mr.  Seely  and  his  fam- 
ily. At  witness'  instance  the  lot  was 
divided,  cutting  off  about  three-fourths, 
with  the  intention  of  having  it  sold  off  to 
pay  the  debt  and  interest  paid  to  Mr.  Stuart ; 
but  for  some  cause  it  was  postponed.  The 
balance  of  the  lot,  with  the  house,  was  to 
be  Seely' s,  if  the  three-fourths  cut  off  sold 
for  enough  to  pay  the  principal  and  interest 
of  the  debt  paid  to  Stuart.  He  thinks  this 
was  in  1858  or  1859;  of  the  time  he  is  not 
certain.  In  all  witness'  correspondence 
with  Mrs.  Phelps,  she  expressed  a  willing- 
ness that  Seely  should  have  the  property  on 
the  terms  mentioned ;  but  he  never  was  able 
to  raise  the  money.  It  was,  witness  con- 
sidered, a  matter  of  favor  on  Mrs.  Phelps' 
part  to  redeem  the  property,  and  give  Mr. 
Seely  an  opportunity  to  repay  her  the 
amount  she  paid  for  it,  with  its  interest. 

A.  D.  Trotter,  another  witness  for  the 
plaintiff,  refers  to  a  correspondence  he  had 
with  Mrs.  Phelps  in  1849  or  1850,  with  ref- 
erence to  the  purchase  of  the  lot,  for 
582  the  ^purpose  of  building  upon  it  the 
Wesleyan  Female  Institution.  He 
says  terms  were  made  with  her  provided  we 
could  arrange  the  matter  with  Mr.  Seely, 
as  to  his  interest  or  right  in  the  property. 
He  states  how  it  was  proposed  to  divide  the 
lot,  and  what  part  Seely  was  to  have ;  and 
that  the  trustees  for  whom  witness  acted, 
were  to  pay  Mrs.  Phelps  the  amount  of  her 
claim  for  the  part  they  were  to  get ;  but  the 
negotiation  fell  through.  He  says  he  was 
in  Baltimore  in  the  spring  of  1856  or  1857, 
and  met  with  Mrs.  Phelps,  who  referred  to 
a  claim  on  the  property  occupied  by  Mr. 
Seely,  and  requested  him  to  attend  to  the 
matter  for  her.  He  declined  it ;  and  recom- 
mended M.  G.  Harman.  Sometime  after 
this  Harman  called  on  witness  and  said 
he  was  Mrs.  Phelps'  agent,  and  told  him 
that  he  arranged  the  whole  difficulty  for 
Mrs.  Phelps  with  the  Seelys,  and  had  done 
better  for  her  than  she  expected.  Harman 
requested  him  to  lay  off  for  the  Seelys  one- 
fourth  of  an  acre  with  the  improvements ; 
which  he  did ;  and  the  Seelys  put  their  fence 
on  the  lines  laid  off  by  witness,  leaving  the 
balance  of  the  lot  uninclosed.  The  ar- 
rangement Harman  thought  he  had  made 
was  not  for  some  cause  consummated,  and 
the  Seelys  have  continued  to  occupy  the 
property.  From  all  he  could  leam^  he  con- 
cluded that  as  Mr.  Seely  was  much  involved 
in  debt,  Mrs.  Phelps,  as  his  friend,  under- 
took to  advance  the  means  to  secure  him 
a  home,  with  the  understanding  that  she 
must,  upon  being  reimbursed,  convey  to  or 
secure  for  Mr.    Seely    and   his    family    the  I 


property ;  and  he  was  surprised  when  he 
learned  that  Mrs.  Phelps  asserted  now  that 
the  Seelys  had  no  right  to  nor  interest  in 
the  property.  Witness  did  not  pretend  to 
speak  with  distinctness,  as  lapse  of  time 
and  exciting  intervening  events  have  done 
much  to  take  facts  from  his  memory,  and 
he  only  gives  his  best  impression  and  rec- 
ollection. 
The  plaintiff  introduced  a  letter  from 
Horace  Seely  to  M.  G.  Harman,  dated 

583  March  10th,    1856,  in  which  he  *says 
I  am  sorry   it  is   not  in  my  power  to 

pay  any  part  of  the  rent  demanded  by  Mrs. 
Phelps.  I  cannot  at  this  time  raise  a  dol- 
lar. I  would  pay  it  without  hesitation  if 
it  were  possible.  I  can  say,  however,  that 
by  the  assistance  of  my  daughters,  who  are 
teaching  school,  that  I  expect  to  be  able  to 
pay  a  part  by  the  end  of  this  quarter,  if 
possible  the  whole  of  it.  As  to  rent,  Har- 
man says  he  has  no  recollection  of  ever 
having  demanded  rent,  but  from  this  letter 
he  supposes  he  nlust  have  been  requested  to 
collect  rent.  His  impression  is  he  called 
to  collect  rent  at  the  request  of  the  Rev'd 
Mr.  Phelps.  He  did  not  attempt  to  coerce 
the  payment. 

On  the  29th  November  1866,  the  adminis- 
trator of  Horace  Seely  was,  by  cons^tit  of 
parties,  made  a  plaintiff  in  the  cause.  And 
then  the  cause  came  on  to  be  heard,  when 
the  court  held  that  Seely  had  surrendered 
absolutely  his  contract  with  Stuart,  and 
that  Stuart's  conveyance  to  Mrs.  Phelps 
was  equally  absolute  and  unconditional, 
and  no  mortgage  was  sufficiently  estab- 
lished. But  that  under  the  circumstances 
of  the  case,  Mrs.  Phelps  must  be  construed 
as  having,  in  equity,  taken  the  conveyance 
to  herself  with  a  resulting  trust  in  favor  of 
Seely,  at  the  time  he  abandoned  the  Stuart 
contract  in  her  favor.  The  court,  therefore, 
whilst  it  dissolved  the  injunction  as  to 
Shoveler  and  the  other  trustees,  referred 
the  case  to  a  commissioner,  with  directions 
to  ascertain  and  report  to  how  much  of  the 
proceeds  of  the  sale  of  the  house  and  lot 
the  parties  are  equitably  entitled,  taking 
said  Phelps  as  entitled  to  the  proceeds  of 
sale  in  proportion  to  her  investment  in  the 
property,  and  Seely 's  administrator  to  the 
proceeds  of  sale  in  the  proportion  of  the  in- 
vestment of  said  Seely,  &c. 

The  commissioner  made  two  reports,  to 
both  of  which  the  defendant  excepted.  By 
the  last  he  fixed  the  proportion  of  the  pur- 
chase money  of  the  lot  to  which  Mrs.  Phelps 
was  entitled  at  $1,555.55 ;  and  Seely's  share 
at  $684.44. 

584  *The   cause   came  on   to  be  finally 
heard  on  21st  of  November  1867,  when 

the  court  overruled  the  exception  of  the  de- 
fendant to  the  last  report,  and  made  a  de- 
cree that  Mrs.  Phelps  should  pay  to  Seely's 
administrator  the  sum  of  $684.44,  with  in- 
terest thereon  from  the  15th  of  September 
1866  till  paid,  and  costs. 

From  this  decree  both  parties  obtained 
appeals  to  the  District  court  of  Appeals  at 
Charlottesville.  The  case  came  on  to  be 
heard  in  that  court  on  the   4th  day  of  July 
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1868,  when  the  court  held  that  the  deed  from 
A.  H.  H.  Stuart  to  Mrs.  Phelps,  thoug-h 
absolute  on  its  face,  was  intended  as  a 
mortgage  to  secure  to  her  the  money  ad- 
vanced by  her  for.  the  use  of  Seely;  and 
reversed  the  decree  of  the  Circuit  court, 
and  remanded  the  cause.  Mrs.  Phelps 
thereupon  applied  to  a  judg^e  of  this  court 
for  an  appeal,  which  was  allowed. 

Stuart,  for  the  appellant. 

Fultz,  Echols,  Bell  &  Catlett,  for  the  ap- 
pellee. 

BOULDIN,  J.  It  is  perhaps  unnecessary 
to  decide  in  this  case,  whether  the  written 
contract  of  the  11th  of  July  1843,  between 
Stuart  and  Seely,  could  be  waived  or  re- 
scinded by  a  subsequent  parol  agreement, 
as  it  is  apparent,  as  well  from  the  theory 
of  the  bill,  as  from  the  proofs  in  the  cause, 
that  all  that  was  done  by  Stuart  in  that 
respect,  was  done  not  only  with  the  full 
knowledge  and  consent  of  Seely,  but  in  fact 
at  his  instance  and  request.  Under  such 
circumstances  Seely  would  be  estopped  in 
a  court  of  equity  from  setting*  up  any  claim 
or'interest  in  himself  in  derog-ation  of  the 
act  of  Stuart,  thus  assented  to  and  author- 
ized by  himself.  But  the  question,  whether 
the  contract  of  the  11th  of  July  1843,  could 
be  thus  waived  or  rescinded,  has  been  very 
earnestly  and  elaborately  argued  by  learned 
counsel  on  both  sides  of  this  case ;  and  it 
may  be  expected,  and  is  perhaps  proper, 
that  the  views  of  the  court  on  that  question 

should  be  expressed. 
585        *No  rule  of  law  is  better  established 

as  a  general  rule  than  this, — that  a 
written  contract,  whether  under  seal  or 
not,  and  whether  relating  to  land  or  not, 
cannot  be  explained,  varied,  or  controlled 
by  parol  evidence.  But  that  is  not  the 
question  before  us.  The  question  is, 
whether  an  executory  contract  in  writing, 
creating  an  equitable  interest  in  land,  may 
not  in  equity  be  rescinded,  waived  or  aban- 
doned by  a  subsequent  distinct  and  inde- 
pendent parol  agreement  between  the 
parties,  partially  acted  on  or  fully  per- 
formed by  them. 

If  part  performance  of  an  original  parol 
contract  be  sufficient  in  a  court  of  equity  to 
Withdraw  the  case  from  the  operation  and 
influence  of  the  statute  of  frauds,  as  it  un- 
questionably is,  no  good  reason  is  perceived, 
why  part  or  full  performance  of  a  subse- 
quent distinct  and  independent  parol  con- 
tract, rescinding*  the  former  contract  for 
full  consideration,  and  substituting  another 
in  its  place,  should  not  in  like  manner 
withdraw  the  latter  contract  from  the  in- 
fluence of  the  statute.  The  principle  of  the 
two  cases  would  seem  to  be  precisely  the 
same. 

But  we  are  not  left  to  mere  analogy.  The 
precise  question  seems  to  have  been  decided 
in  more  than  one  case  both  in  England  and 
America.  In  a  note  to  the  case  of  Pym  v. 
Blackburn,  3  Ves.  R.  34,  40,  the  annotator, 
after  citing*  among  other  cases,  the  cases  of 
Goman  v.  Salisbury,    1    Vem.    R.  240,  and 


Legal  V.  Miller,  2  Ves.  Sr.  R.  299,  says, 
'*In  each  of  the  last  two  cases,  an  agree- 
ment executed  according  to  the  statute,  was 
discharged  by  a  subsequent  parol  agreement, 
of  which  evidence  was  given,  on  the  ground 
of  part  performance.  For  this  purpose  the 
evidence  must  prove  a  distinct  subsequent, 
independent  agreement. ' ' 

In  the  case  of  Rich  v.  Jackson,  reported 
in  a  note  to  the  subsequent  case  of  the 
Marquis  of  Townshend  v.  Stangroom,  6 
Ves.  R.  p.  334-5-6,  Lord  Hardwicke's  opin- 
ion that  parol  evidence  is  admissible  to 
rebut  an  equity,  was  approved;  and  it 
was  held  that  the  rule  which  denies 

586  *the  right  to  vary  by  parol  the  effect 
of   a    written  agreement  within    the 

statute  of  frauds  does  '*not  affect  the  case 
of  a  subsequent,  distinct,  collateral  agree- 
ment.'* And  in  Price  v.  Dyer,  17  Ves.  R. 
535,  363-4,  Sir  William  Grant,  after  saying 
that  the  case  then  before  him  did  not  render 
it  necessary  for  him  to  express  an  opinion 
directly  on  the  question,  whether  a  written 
contract  in  relation  to  land  could  be  waived 
or  discharged  by  parol,  says,  *^But  as  at 
present  advised,  I  incline  to  think,  that 
upon  the  doctrine  of  this  court  such  would 
be  the  effect  of  a  parol  waiver,  clearly  and 
satisfactorily  proved;"  but  he  goes  on  to 
say,  **but  here  there  was  no  such  waiver. 
The  waiver  spoken  of  in  the  cases,  is  an 
entire  abandonment  and  dissolution  of  the 
contract  restoring  the  parties  to  their  former 
condition." 

Such,  however,  was  precisely  the  charac- 
ter and  purpose  of  the  abandonment  and 
dissolution  of  the  contract  in  this  case,  be- 
tween Stuart  and  Seely  as  proved  by  Stuart. 
The  American  cases  are  to  the  same  effect 
as  the  English. 

Mr.  Hilliard  in  his  work  on  Vendors,  ch. 
10,  2  19,  p.  173,  says,  **And  the  general 
rule  is,  that  a  written  agreement  within 
the  statute  of  frauds  may  be  varied  by  a 
subsequent  parol,  distinct  and  collateral 
agreement;"  citing  among  others  the  fol- 
lowing American  cases,  viz:  Dearborn  v. 
Cross  &  al.,  7  Cow.  R.  48,  and  Baldwin  v. 
Salter,  8  Paige  R.  473. 

In  the  first  case.  Dearborn  v.  Cross,  the 
plaintiff  sold  a  dwelling-house  and  distil- 
lery to  the  defendant,  gave  him  a  bond  to 
make  the  title,  took  from  him  his  several 
notes  for  the  consideration,  and  delivered  to 
him  the  possession  of  the  premises. 

One  of  the  notes  given  in  consideration 
of  the  sale,  was  afterwards  put  in  suit; 
and  the  defence  at  the  trial  was,  that  the 
contract  of  sale  had  been  rescinded  by  a 
verbal  agreement  between  the  parties; 
and  that  the  plaintiff  pursuant  to  that 
agreement,     and     with     defendant's 

587  *consent,    had    re-entered    upon    and 
rented  the  house,  and  finally  sold  the 

whole  premises  to  another.  The  title  bond, 
however,  had  never  been  delivered  up  or 
cancelled.  The  defence  was  overruled  hy 
the  Circuit  court,  upon  the  ground  that  the 
contract  could  not  be  rescinded  by  a  parol 
agreement  of  this  description  ;  that  it  could 
be  discharged  only   by   a  release,  or  a  sur- 
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render  and  cancelling  of  the  contract.  The 
case  was  taken  to  the  Supreme  court  of 
New  York,  which  held  that  no  action  would 
lie  on  the  note,  the  whole  contract  of  sale 
being  discharged  by  the  new,  parol,  exe- 
cuted agreement.  The  court  say,  p.  49, 
**The  evidence  given  and  that  which  was 
offered  to  be  given,  show  not  merely  an  ex- 
ecutory agreement  to  rescind  the  contract, 
but  an  agreement  executed  and  carried  into 
effect,  by  a  surrender  of  the  possession  and 
a  subsequent  sale  of  the  premises.'*  And 
after  citing  several  pertinent  authorities, 
the  court  goes  on  to  say,  **the  defendant 
Cross,  therefore,  could  not  enforce  this 
contract  against  the  plaintiff;  and  there 
seems  to  be  no  necessity  for  sending  him 
to  a  court  of  equity  in  order  to  restrain  the 
plaintiff  from  collecting  the  notes,  which 
were    the   consideration  of   the   contract.** 

There  is  a  very  striking  analogy  between 
the  case  of  Dearborn  v.  Cross  and  the  case 
before  us.  There  is  in  this  case  clear  and 
conclusive  proof  of  a  subsequent,  distinct 
and  independent  parol  agreement,  between 
Stuart  and  Seely,  by  which  the  contract  of 
sale  was  abandoned  and  rescinded ;  and  this 
agreement  was  acted  on  and  fully  executed 
by  the  subsequent  sale  of  the  property  by 
Stuart  to  Mrs.  Phelps,  with  the  consent 
and  at  the  instance  of  Seely,  and  by  Seely*s 
surrender  in  effect,  of  the  premises  to  Mrs. 
Phelps  by  his  acceptance  of  the  position  of 
her  tenant.  Under  such  circumstances,  my 
opinion  is,  that  the  contract  of  sale,  whether 
surrendered  for  cancellation  or  not,  was 
wholly  rescinded,  and  that  the  parties  were 
restored  to  their  former  position. 

The  next  and  only  other  question 
588  necessary  to  be  considered  *is,  whether 
at  the  time  of  the  deed  from  Stuart 
to  Mrs.  Phelps,  or  prior  thereto,  there  was 
any  understanding  or  agreement  between 
Mrs.  Phelps  and  Seely,  that  the  money  paid 
or  to  be  paid  by  Mrs.  Phelps  for  the  land, 
should  be  advanced  by  her  as  a  loan  to 
Seely,  and  that  she  was  to  take  a  deed  for 
the  land  from  Stuart  directly  to  herself,  as 
a  security  for  the  loan.  No  such  agreement 
appeared  on  the  face  of  the  deed ;  and  if  it 
existed  it  must  be  established  by  testimony. 
The  question  is,  therefore,  one  of  fact  only. 

Was  any  such  agreement  made?  Mrs. 
Phelps,  in  her  answer  to  the  bill,  denies 
emphatically  *'that  she  was  mortgagee  of 
the  property,  or  that  she  bought  it  subject 
to  any  trust,  condition  or  understanding 
with  Mr.  Seely,  or  any  one  else,  that  he 
was  to  have  the  right  to  redeem  it  by  re- 
funding to  her  the  purchase  money.'*  She 
says  that  any  such  arrangemetit  would  have 
been  perfectly  idle,  as  Mr.  Seely  was  hope- 
lessly and  notoriously  insolvent,  and  the 
whole  transaction  was  founded  on  the 
knowledge  of  that  fact.  She  admits  that 
she  made  the  purchase  with  a  view  **to  be- 
friend Mr.  Seely  and  his  family,**  and 
thinks  it  probable  that  if,  in  a  reasonable 
time,  Mr.  Seely  had  been  able  to  re-pur- 
chase the  property  at  the  price  paid  by  her, 
she  would  have  let  him  have  it,  not  under 
any  legal  or  moral   obligation,  ^'but  purely 


as  a  matter  of  personal  favor  to  him.** 
This  is  the  substance  of  her  answer,  and  it 
amounts  to  an  emphatic  and  unequivocal 
denial  of  the  loan  and  mortgage.  Mr. 
Stuart,  who  sold  her  the  property  and  made 
the  deed,  looked  on  it  3S  an  absolute  con- 
veyance to  Mrs.  Phelps,  without  reservation 
or  condition,  having  heard  nothing  to  the 
contrary  from  any  of  the  parties.  So  far 
from  it,  when  his  contract  with  Seely  was 
rescinded,  the  latter  informed  him  that  be 
was  utterly  unable  to  complete  his  purchase 
from  him,  but  that  Mrs.  Phelps  would  buy 
the  lot  at  the  same  price — ^S440.  If  it  was 
to  be  an   advance   for  him,  it  is  rea- 

589  sonable    to   suppose    that  *he    would 
have  said  so,  instead  of  speaking  of 

it  as  a  purchase  by  her.  And  Mr.  Morgan, 
the  son-in-law  of  Mrs.  Phelps,  and  the 
active  agent  between  the  parties — privy,  as 
he  says,  to  the  whole  transaction — took  the 
same  view  of  the  matter,  never  having 
heard,  as  he  proves,  of  any  loan  or  mort- 
gage. On  the  contrary,  he  proves  that  Mr. 
Seely  acknowledged  himself  unable  to  com- 
plete his  purchase,  and  that  he  requested 
Mrs.  Phelps  to  take  his  place  and  buy  the 
property  from  Mr.  Stuart ;  which  she  did. 

This  is  all  we  have  from  the  persons  im- 
mediately cognizant  of  and  party  and  privy 
to  the  transactions  occurring  at  and  prior 
to  the  date  of  the  deed,  except  the  subse- 
quent admission  of  Seely  himself,  that  he 
was  debtor  to  Mrs.  Phelps  for  the  rent  of 
the  property,  and  would  pay  it  when  able 
— an  admission  utterly  inconsistent  with 
the  idea  that  he  owned  the  property,  subject 
only  to  an  encumbrance.  Against  all  this 
there  is  nothing  in  the  reconl  but  the  loose 
and  unsatisfactory  testimony  of  several 
witnesses,  testifying  to  vague  and  indeiinite 
declarations  and  admissions  of  Mrs.  Phelps, 
made  long  after  the  date  of  the  transaction 
— declarations  and  admissions  not  only  hav- 
ing no  direct  reference  either  to  a  loan  or 
mortgage,  but  all  of  them  applying  as  forc- 
ibly to  the  position  of  Mrs.  Phelps  as  to 
the  pretensions  of  the  appellee. 

There  is  no  doubt  that  a  resulting  trust 
may  be  set  up  by  parol  testimony  against 
the  letter  of  a  deed ;  and  it  is  also  true  that 
a  deed  absolute  on  its  face  may,  by  like 
testimony,  be  proved  to  be  only  a  mortgag-e ; 
but  the  testimony  to  produce  these  results 
must,  in  each  case,  be  clear  and  unques- 
tionable. Vague  and  indefinite  declarations 
and  admissions  long  after  the  fact,  such  as 
have  been  relied  on  in  this  case,  have  al- 
ways been  regarded — and  I  think  with  good 
reason — as  unsatisfactory  and  insufficient. 
In  Lench  v.  Lench,  10  Ves.  R.  511, 

590  517-18,  Sir  Wm.  *Grant,  speaking  of 
parol  evidence  of  subsequent  admis- 
sions or  declarations  to  establish  a  trust, 
says:  *'The  witness  swears  to  no  fact  or 
circumstance  capable  of  being  investigated 
or  contradicted,  but  merely  to  a  naked  dec- 
laration of  the  purchaser  admitting  thut  the 
purchase  was  made  with  trust  money.  That 
is  in  all  cases  most  unsatisfactory  evidence, 
on  account  of  the  facility  with  which  it  may 
be  fabricated  and   the  impossibility  of  con- 


212 


22  GRATT. 


Hansbrough  a  Wipe  v,  Stinnbtt. 


601,  602,  603 


tradicting  it.  Besides,  the  slightest  mis- 
take or  failure  of  recollection  may  totally 
alter  the  effect  of  the  declaration. ' ' 

And  so  in  Bostford  v.  Burr,  2  Johns.  Ch. 
K.  405,  411,  Chancellor  Kent,  commenting 
on  the  parol  testimony  by  which  a  trust 
was  sought  to  be  engrafted  on  a  written 
instrument,  says:  *'This  is  a  remarkable 
instance  of  the  inaccuracy  and  fallacy  of 
parol  testimony,  and  shows  the  great  dan- 
gler there  is  of  giving  much  latitude  to  these 
implied  trusts  founded  on  naked  declarations 
in  opposition  to  the  solemnity  and  certainty 
of  written  documents." 

The  case  of  Bostford  v.  Burr  will  be 
found,  in  all  of  its  essential  features,  to  be 
very  much  like  the  case  before  us,  but  with 
this  difference,  that  the  testimony  in  that 
case  tending  to  establish  parol  admissions 
of  the  trust  was  much  more  direct  and 
pertinent  than  any  offered  in  this;  yet 
Chancellor  Kent  held  that  it  was  wholly  in- 
sufficient to  change  the  terms  of  the  deed. 
He  said,  page  412,  *  *all  the  proof  seems  to 
consist  of  the  confessions  of  the  defendant ; 
yet  those  confessions  will,  most  of  them, 
apply  as  well  to  the  pretence  of  the  one 
side  as  the  other" ;  and  in  noticing  and 
commenting  on  the  testimony,  he  quotes, 
with  approbation,  the  language  of  Sir  Wil- 
liam Grant  in  I/ench  v.  Lench,  already  re- 
ferred to. 

Now,  it  will  be  seen  that  Mrs.  Phelps  had 
always  expressed  a  willingness  and  a  pur- 
pose *Ho  befriend  Mr.  Seely  and  his 
family" — to  provide  for  them  a  home 
591  in  *their  destitute  condition — not, 
however,  as  a  matter  of  obligation 
and  contract,  but  purely  of  kindness  and 
favor;  and  she  admits  in  her  answer  that 
she  purchased  the  property  with  that  view, 
and  would,  within  any  reasonable  time, 
have  re-sold  it  to  Seely  at  the  same  price, 
had  he  been  able  to  make  the  purchase.  All 
her  acts  and  declarations,  as  proved  in  the 
cause,  are  entirely  consistent  with  this  po- 
sition, ^y  none  of  them  did  she  ever 
admit  that  there  was  either  a  loan  or  a 
mortgage:  on  the  contrary,  Col.  Harman, 
one  of  the  witnesses  relied  on  to  establish 
the  mortgage,  proves  distinctly  that  he  re- 
garded the  provision  intended  by  Mrs. 
Phelps  for  Mr.  Seely  and  his  family  to  be 
purely  a  matter  of  favor. 

My  opinion  is,  that  such  testimony,  long 
after  the  execution  of  the  deed,  is  not  suffi- 
cient to  alter  and  overthrow  its  plain  terms, 
supported  as  it  is  by  the  statements  on  oath 
of  Mrs.  Phelps,  in  her  answer ;  by  the  di- 
rect and  positive  testimony  of  Morgan,  the 
active  agent  between  the  parties,  privy  to 
the  whole  transaction ;  by  the  positive  and 
negative  testimony  of  Stuart,  the  grantor ; 
and  by  the  subsequent  solemn  admission  of 
Seely  himself,  in  writing,  that  he  was 
debtor  to  Mrs.  Phelps  for  the  rent  of  the 
property,  and  would  pay  the  same  when 
able. 

Upon  the  pleadings  and  proofs  in  the 
cause  my  opinion  is,  that  from  and  after 
the  date  of  her  purchase  from  Stuart,  Mrs. 
Phelps  was  entitled  to  the  property  in  con- 


troversy absolutely,  and  without  reservation 
or  condition,  whensoever  she  might  think 
proper  to  demand  the  possession  thereof ; 
that  as  matter  of  favor,  and  not  of  contract, 
she  allowed  Mr.  Seely  and  his  family  to 
enjoy  the  property  without  rent  for  more 
than  twenty  years — until,  in  fact,  both 
Seely  and  wife,  the  chief  objects  of  her 
bounty,  were  dead ;  and  that  in  so  doing  she 
fully  discharged  all  obligations  of  duty  and 
charity. 

The  decrees  of  the  District  and  Cir- 
592      cuit  courts   must   be  *reversed,    with 
costs   to   the   appellant,   and  the  bill 
dismissed. 

MONCURE,  P.,  and  CHRISTIAN  and 
ANDERSON,  Js.  concurred  in  the  opinion 
of  Bouldin,  J. 

STAPLES,  J.  dissented. 

The  decree  is  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  decrees  of  the  said  District  court 
and  the  said  Circuit  court  are  both  errone- 
ous. Therefore,  it  is  decreed  and  ordered 
that  the  said  decrees  of  the  said  District 
court  and  of  the  said  Circuit  court  be  re- 
versed and  annulled ;  and  that  the  appellees, 
Mary  A.  Seely  and  Samuel  Paul,  sheriff  of 
Augusta  county,  and  as  such  administrator 
of  Horace  Seely,  deceased,  out  of  the  assets 
of  his  intestate  in  his  hands  to  be  adminis- 
tered, do  pay  unto  the  appellant  his  costs 
by  him  about  his  suit  in  this  behalf  ex- 
pended, and  also  his  costs  in  said  District 
court  expended ;  and  this  court  proceeding 
to  pronounce  such  decree  as  the  said  Circuit 
court  ought  to  have  rendered :  it  is  further 
decreed  and  ordered  that  the  plaintiff's  bill 
be  dismissed,  and  that  she  do  pay  unto  the 
defendants  their  costs  by  them  about  their 
defence  in  the  said  Circuit  court  expended; 
which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Augusta  county. 

Decree  of  District  court  of  Appeals  and 
Circuit  court  reversed. 
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Hansbrough  &  Wife  v.  Stinnett. 

AUflTUfit  Term,  1872.  Staunton. 


I.  JurUdictlonsI  Amount— Snpreme  Court— Praiuil.*— On 

the  trial  of  an  action  for  slander,  in  tbe  progress 
of  the  trial,  the  defendant  takes  several  exceptions 
'to  the  ruling's  of  the  court  The  jury  find  a  ver- 
dict for  the  plaintiff  for  8600:  and  the  plaintiff  by 
his  counsel,  releases  upon  the  record  five  dollars 

*Jttrtodictlonal  Amount.— The  principal  case  is  cited 
in  Fink  v.  Denny,  75  Va.  M7,  and  Cox  v.  Carr,  79  Va. 
85,  as  authority  for  the  statement  that  parties  can 
neither  confer  on.  nor  rob  a  court  of.  Jurisdiction, 
by  improper  devices. 

In  Todd  V.  Gates,  20  W.  Va.  470.  the  court,  citin«r 
the  principal  case  as  authority,  said:  'If,  therefore. 
In  this  case,  it  had  appeared  before  the  justice,  or 
on  the  trial  In  the  county  court,  that  the  plaintiff's 
claim,  or  amount  sued  on,  was  an  entire  sum,  ex- 
ceeding' the  jurisdiction  of  the  justice,  and  that  the 
plaintiff  by  feigned  credits  or  otherwise  had  reduced 
it  to  an  amount  within  the  jurisdiction  of  the  justice. 
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of  the  damages  assessed  by  the  jury,  and  the  court 
renders  judijrnient  for  $195;  to  all  which  the 
defendant  objected  at  th6  time.  The  release  was 
in  fraud  of  the  jurisdiction  of  the  Supreme  court 
of  Appeals,  and  is  void;  and  this  court  has  juris- 
diction to  hear  and  decide  the  cause,  upon  appeaJL 

In  an  action  for  slander  in  the  Circuit 
court  of  Botetourt  county,  in  which  Richard 
Stinnett  was  plaintiff  and  Hiram  Hans- 
brough  and  Ann  his  wife,  were  defendants, 
the  cause  came  on  for  trial  at  the  April 
term  1872  of  the  court,  when  the  jury  found 
a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  five  hundred  dollars.  The  de- 
fendants thereupon  moved  the  court  to  grant 
them  a  new  trial ;  but  the  court  overruled 
the  motion.  And  the  plaintiff  by  his  attor- 
ney then  in  open  court  released  five  dollars, 
parcel  of  the  damages  found  by  the  verdict 
of  the  jury ;  and  the  court  rendered  a  judg- 
ment in  favor  of  the  plaintiff  against  the 
defendants  for  four  hundred  and  ninety-five 
dollars,  the  residue  of  the  damages  found 
by  the  jury,  with  interest  from  that  day, 
and  costs. 

The  defendants  objected  to  the  release  of 
the  five  dollars,  part  of  the  damages ;  but 
the  court  overruled  the  objection,  and  per- 
mitted it  to  be  done:  and  the  defendants 
excepted. 

The  defendants  had  taken  several  other 
exceptions  in  the  progress  of  the  trial; 
and  applied  to  a  judge  of  this  court 
594  *for  a  supersedeas  to  the  judgment; 
which  was  awarded.  The  cause  being 
thus  pending  in  this  court,  the  appellee 
moved  the  court  to  dismiss  the  supersedeas 
for  the  want  of  jurisdiction,  the  judgment 
of  the  court  being  as  was  alleged  for  less 
than  $500. 

Pendleton,  for  the  motion. 

Hansbrough,  against  it. 

MONCUREJ,  P.  read  the  judgment  of  the 
court. 

Upon  a  motion  to  dismiss  the  supersedeas 
awarded  in  this  cause,  for  the  want  of  ju- 
risdiction, the  judgment  of  the  court  below, 
as  is  alleged,  being  for  a  less  sum  than  $500. 

This  day  came  again  the  parties  by  their 
attorney,  and  the  court  is  of  opinion  that 
the  release  given  by  the  attorney  of  the 
plaintiff,  in  the  court  below,  of  five  dollars 
of  the  damages,  amounting  to  five  hundred 
dollars  found  by  the  verdict  of  the  jury, 
was  given  for  the  purpose  of  depriving  this 
court  of  appellate  jurisdiction  in  this  case ; 
that  the  said  release  for  the  said  purpose  is 
unlawful  and  void;  and  that  in  regard  to 
the  question  of  such  jurisdiction,  the  judg- 
ment of  the  court  below  must  be  considered 
as  having  been  rendered  for  the  said  sum  of 
five  hundred  dollars,  the  damages  aforesaid, 

or  sued  upon  only  a  part  of  it,  and  it  was  not  shown 
durinff  the  trial  that  such  claim  was  subject  to  bona 
Jld€  credits,  set-offs  or  counterclaims,  sufficient  in 
amount  to  reduce  it  to  a  sum  of  which  the  justice 
has  jurisdiction,  the  court  should  have  dismissed 
the  action  as  coram  non  Judice." 


instead  of  for  the  sum  of  four  hundred  and 
ninety-five  dollars,  the  residue  of  the  said 
damages,  after  deducting  the  said  sum  of 
five  dollars.  Therefore,  it  is  adjudg^ed  and 
ordered  that  the  motion  to  dismiss  the  case 
for  the  want  of  jurisdiction,  on  the  ground 
that  the  judgment  of  the  court  below  is  for 
less  than  five  hundred  dollars,  be  overruled, 
and  that  the  defendants  recover  against  the 
plaintiff  in  the  said  motion,  their  costs  by 
them  about  their  defence  in  the  same  ex- 
pended. 


595 


*Wartman  &  als.  v.  Yost. 

AuflTust  Term,  1872,  Staunton. 


I.  Set-Off— Statute.*— Y  brings  an  action  of  debt  upon 
a  bond  airainst  W  and  two  others.  W  being  the 
principal  in  the  bond.  The  defendants  seek  to  set 
off  a  judgment  recovered  by  P  against  Y.  which 
had  been  assigned  to  W.    Held: 

I.  Same— Same.— Under  the  statute,  Ck>de  ch.  172,  i 
4,  the  judgment  is  a  good  set-off  to  the  bond, 
though  the  debt  sued  for  is  against  W  and  two 
others,  and  the  judgment  is  assigned  to  W;  and 
though  the  plaintiffs*  claim  is  legal  and  the  claim 
of  W  is  equitable. 

3.  BnglUh  and  Virginia  Statutes.— See  the  opi  nion  of 
Moncure,  P.  for  the  difference  between  the  Eng- 
lish statute  of  set-off  and  that  of  Virginia. 

An  action  of  debt  was  brought  in  the 
County  court  of  Rockingham  county,  by  S. 
M.  Yost  against  John  H.  Wartman,  Giles 
Devier  and  H.  T.  Wartman,  on  a  joint  and 
several  single  bill  obligatory,  executed  by 
the  defendants  on  the  15th  day  of  July  1868, 
for  the  sum  of  fifteen  hundred  dollars,  with 
interest  from  date,  payable  on  the  first  day 
of  January  1869.  The  defendants  pleaded 
payment,  on  which  issue  was  joined,  and 
also  filed  an  account  of  set-off,  which  they 
desired  to  prove  upon  the  trial.  A  verdict 
was  found  for  the  debt  and  interest  afore- 
said, on  which  judgment  was  accordingly 
rendered.  Two  bills  of  exceptions  were 
tendered  by  the  defendants,  and  allowed 
and  signed  by  the  court,  to  opinions  given 
by  the  court  upon  the  trial,  but  it  will  be 
necessary  to  notice  only  one  of  them ;  from 
which  it  appears  that  on  the  trial  of  the 
cause,  the  plaintiff  gave  in  evidence  the 
bond,  upon  which   the  action   was  founded, 

which    was   read    in   evidence   to  the 
5%      jury;  and  thereupon  *the   defendants 

offered  in  evidence  a  copy  of  the  rec- 
ord of  a  judgment  rendered  in  the  County 
court  of  said  county  at  its  July  term  in  the 
year  1867,  in  the  name  of  William  S.  Perry 
against  Samuel  M.  Yost,  which  copy  is  set 
out  in  the  bill  in  words  and  figures,  show- 
ing that  the  judgment  was  for  twenty-two 
hundred  and  fifty  dollars,  with  legal  inter- 
est thereon  from  the  15th  day  of  July  1867, 
till  paid,  and  costs;  and  also  offered  in  evi- 
dence a  copy  of  the  record  of  the  proceedings 
in  said  cause,  resulting   in   said  judgment. 

•Set-Off— Statute.  —  See  Edmunds  v.  Harper.  SI 
GratL  641.  and  B.  ft  O.  R.  Ck>.  v.  Jameson,  18  W.  Va. 
840,  where  the  principal  case  is  cited  and  approved. 
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The  defendants  also  offered  to  prove  an  as- 
signment of  said  judgment  to  the  said  John 
H.  Wartman,  one  of  their  number,  in  ac- 
cordance with  the  following  paper  writing, 
purporting  to  have  been  made  by  the  said 
William  S.  Perry,  viz: 

**In  the  County  court  of  Rockingham 
county,  July  term  1867,  William  S.  Perry 
y.  Samuel  M.  Yost,  judgment  on  award  for 
$2,250,  with  interest  from  15th  of  July 
1867,  till  paid,  and  costs  $4.48. 

''For  value  received,  I  assign  the  above 
described  judgment  to  John  H.  Wartman, 
August  10,  1868. 

** William  S.  Perry. »' 

The  defendants  also  offered  evidence 
tending  to  show  that  they  stand  in  the  re- 
lation of  principal  and  sureties,  as  to  the 
subject  matter  of  the  action,  and  that  the 
one  of  their  number,  John  H.  Wartman, 
claiming  to  be  entitled  to  the  set-off  or  pay- 
ment mentioned,  is  principal.  But  the 
plaintiff  objected  to  the  introduction  of  the 
testimony  offered  by  the  defendants,  upon 
the  ground  that  it  did  not  tend  to  prove 
either  a  payment  or  set-off,  which  the  de- 
fendants were  entitled  to  have  allowed  to 
them ;  and  the  court  sustained  the  objection 
of  the  plaintiff,  and  refused  to  permit  the 
defendants  to  introduce  all  or  any  of  the 
evidence  for  either  purpose :  to  which  action 
of  the  court  the  defendants  excepted. 

To  the  said  judgment  of  the  County  court 
a  supersedeas  was  awarded  by  the  judge  of 
the     Circuit     court     of    said    county;    by 

which  latter  court  the  said  judgment 
597     *was  affirmed.     To  the  said  judgment 

of  affirmance  of  the  Circuit  court,  a 
supersedeas  was  awarded  by  a  judge  of  the 
late  District  court  for  the  Sixth  district, 
holden  at  Winchester;  and  as  the  case  was 
pending  in  the  said  District  court  when  the 
present  constitution  took  effect,  it  was 
transferred  by  law  to  the  Supreme  court  of 
Appeals;  and  being  such  a  case  as  the  said 
court  of  Appeals  has  jurisdiction  to  try,  it 
was  deemed  proper  by  the  said  court  to  be 
tried  at  Staunton ;  and  it  was  ordered  ac- 
cordingly. Thus  came  the  case  before  this 
court. 

Effinger  and   Michie,    for  the  appellants. 

The  evidence  itself  showed  a  proper  and 
allowable  set-off,  and  it  is  difficult  to  dis- 
cover from  the  record  upon  what  ground  the 
court  rejected  it.  The  Code  uses  the  most 
comprehensive  language  on  this  subject, — 
no  words  could  be  more  so:  *'Any  payment 
or  set-off"  may  be  proven.  Code  1860, 
page  716,  {  4. 

The  set-off,  under  our  own  statute  and 
practice,  may  be  acquired  at  any  time  an- 
terior to  trial.  That  a  judgment  in  favor 
of  the  defendant  against  the  plaintiff  may 
be  set  off  by  the  defendant  in  the  plaintiff's 
action  against  him,  will  not  be  denied.  See 
5th Rob.  Practice  (new),  p.  963,  notef.  Can 
it  be  pretended  that  a  judgment  assigned 
to  the  defendants  before  trial,  and  properly 
l>rought  forward  in  the  pleadings,  cannot 
as  well  be  used  by  them  for  this  purpose  as 


a  note  or  single  bill  assigned  under  similar 
circumstances,  and  presented  for  the  same 
purpose?  Where  judgments  are  in  the  same 
court  and  between  the  same  parties,  it  is 
every  day's  practice  for  the  court  to  order 
them  to  be  set  off  upon  a  rule.  When  an 
assignment  has  intervened,  the  mode  of 
doing  it  may  have  to  be  varied.  Imaginary 
difficulties  may  be  suggested,  but  they  are 
easily  surmounted.  They  were  suggested 
in  the  case  of  Ford  v.  Stuart,  19  John.  R. 
342;  but  the  court  said:  **We  think  the  case 

of  Tuttle  V.  Bebee,  8  John.  R.  118,  is 
596      decisive   of  the  right  to  set  off  *this 

judgment ,  in  favor  of  the  assignee. 
The  only  difference  is  that  in  that  case  a 
bond  was  assigned,  and  in  this  a  judgment. 
Is  a  judgment  a  chose  in  action  which  in 
Virginia  is  not  assignable?  A  domestic 
judgment  upon  which  execution  may  issue 
can  scarcely  be  called  a  chose  in  action  at 
all.  A  foreign  judgment,  upon  which  suit 
must  needs  be  brought  for  the  purpose  of 
enforcing  collection,  might  perhaps  be 
thought  to  resemble  a  chose  in  action. 
Kent's  description  of  a  chose  in  action  is, 
2  Com.  351  side,  413  top,  7th  edition,  that 
^4t  is  a  personal  right  not  reduced  to  pos- 
session, but  recoverable  by  suit  at  law. 
Money  due  on  bond,  note  or  other  contract, 
damages  due  for  breach  of  contract,  for  de- 
tention of  chattels,  or  for  costs,  are  included 
under  this  general  head  or  title  of  things 
in  action." 

Nor  does  the  assignment  of  domestic 
judgments  come  within  the  reason  of  the 
common  law  rule  forbidding  the  assignment 
of  choses  in  action.  It  was  supposed  that 
such  assignment  ^* would  be  the  occasion  of 
multiplying  of  contentions  and  suits,  and 
great  oppression  of  the  people."  But  this 
bugbear  of  maintenance  no  longer  subsists 
in  Virginia.  The  multiplicity  of  suits,  it 
is  true,  is  an  evil,  and  one  against  which 
this  very  law  of  set-offs,  carried  so  much 
further  in  this  country  than  in  England,  is 
directed.  So  effectually  have  we  gotten 
rid  of  the  common  law  rule  touching  as- 
signment of  choses  in  action,  that  the  re- 
visers of  the  Code  of  1849  did  not  think  it 
necessary  to  continue  the  statutory  provi- 
sion rendering  them  assignable.  We  have 
indeed  the  provision  which  assumes  their 
assignability,  that  ^^the  assignee  of  any 
bond,  note  or  writing  not  negotiable  may 
maintain  thereupon  any  action  in  his  own 
name  which  the  original  obligee  or  payee 
might  have  brought."  These  words  doubt- 
less were  designed  to  include,  and  do  in- 
clude, judgments,  domestic  as  well  as 
foreign.  But  it  may  be  said  that  the  as- 
signee of  a  judgment  has  not  the  legal  title, 

but  only  an  equitable  right.  If  this 
599      be  *true,  still  it  would  not  prevent  the 

set-off  of  the  judgment  by  the  as- 
signee. The  assignee  of  a  bond  since  the 
Code  of  1849,  as  well  as  before  its  adoption, 
though  he  may  sue  in  his  own  name,  has 
not  the  legal  title.  The  * 'legal  title,"  says 
Judge  Moncure,  in  Davis  v.  Miller,  14 
Gratt.  1,  13,  ^ 'still  remains  in  the  assignor, 
in  whose  name  the   suit  may  be  brought." 
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Garland  v.  Richeson,  4  Rand.  266,  is  the 
leading  case  on  the  subject.  But  since  the 
adoption  of  the  Code  of  Virginia,  as  well  as 
before,  the  assignees  of  bonds  have  met 
with  no  difficulty  in  the  courts  of  Virginia 
in  setting  off  bonds  assigned  to  them.  The 
assignee  in  either  case  is  the  beneficial 
owner;  a  payment  to  him  would  discharge 
the  obligation,  and  consequently  he  may 
set  it  oft.  The  courts  of  law  and  equity  are 
both  open  to  him ;  he  can  enforce  by  such 
payment  to  himself ;  and  is  a  set-off  any- 
thing more  or  less  than  a  cross-action? 

It  is  not  necessary  to  cite  authorities  in 
Virginia  to  show  that  the  assignee  of  a 
bond,  though  he  has  not  the  legal  title  to 
it,  may  set  it  off  against  another  demand 
against  him.  It  is  sufficient  to  refer  to 
Clopton's  adm'r  v.  Morris,  6  Leigh,  278. 
The  only  question  in  that  case,  as  in  all 
others,  was  whether  or  not  the  beneficial 
interest  was  in  the  assignee,  who  sought  to 
set  off  the  bond.  It  is  the  beneficial  inter- 
est that  is  looked  to.  See  8  Bac.  Abr.  set- 
off C,  J  2. 

The  case  of  Arnold  v.  Hickman,  6  Munf. 
15,  is  one  in  which  the  validity  of  an  as- 
signment of  a  judgment  was  fully  recog- 
nized. 

In  Glazebrook*s  adm'r  v.  Ragland's 
adm*r,  8  Gratt.  332,  under  peculiar  circum- 
stances an  assigned  judgment  was  held  to 
be  not  a  good  set-off;  but  it  is  a  noticeable 
fact  that  in  the  two  opinions  delivered  ar- 
riving at  the  result  above  given,  there  is 
no  intimation  of  the  existence  of  any  such 
rule  as  renders  the  assignment  of  a  judg- 
ment not  good  in  law,  and  therefore  not 
good  as  a  set-off. 

The  difficulty  in  the  mind  of  the 
600  court  in  the  case  at  *bar  could  not 
have  been  that  the  demand  of  Yost 
was  against  all  the  petitioners,  and  the 
judgment  sought  to  be  set  off  by  them  had 
been  assigned  to  but  one  of  their  number ; 
for  the  petitioners  offered  to  prove  that 
they  occupied  the  relation  of  principal  and 
surety,  and  that  John  H.  Wartman,  the  as- 
signee of  the  judgment,  was  the  principal, 
and  the  others  but  his  sureties ;  thus  bring- 
ing the  set-off  within  the  statutory  provision 
touching  such  matters,  on  page  716,  Code 
of  Virginia  1860,  {  4.  Indeed,  the  relation 
of  the  petitioners  rendered  the  set-off  a 
matter  of  right,  and  the  petitioners,  Giles 
Devier  and  Henry  T.  Wartman,  could  have 
by  bill  in  equity  compelled  the  plaintiff, 
Yost,  to  permit,  and  the  petitioner,  John 
H.  Wartman,  to  make,  this  set-off,  upon 
the  principle  of  marshalling  securities ;  but 
petitioner,  John  H.  Wartman,  assenting 
and  offering  the  set-off,  there  was  no  neces- 
sity to  resort  to  a  court  of  equity  to  com- 
pel him  to  do  so.  The  separate  debt  is  paid 
in  such  a  case.  Story's  E5q.  Jur.  1437; 
Stephenson    v.  Tavemers,  9  Gratt.  394. 

Ltiggett  and  Woodson,  for  the  appellee. 

It  will  be  perceived  that  the  contest  here 
must  be  as  to  the  legal  assignability  of  this 
judgment,  so  that   it  could  constitute  a  set- 


off. If  it  was  not  susceptible  of  assignment 
at  law,  it  was  not  a  set-off  at  law. 

Now  choses  in  action  at  common  law  were 
unassignable,  and  it  is  only  by  virtue  of 
statutory  enactment  that  they  became  so. 

Is  a  judgment  under  the  statute  specified 
among  the  list  of  choses,  that  may  be  as- 
signed, or  on  which  suit  may  be  brought 
in  name  of  the  assignee? 

The  Code  of  Virginia,  1860,  reads :  The 
assignee  of  any  note  or  writing  not  negoti- 
able may  maintain  thereupon  any  action  in 
his  own  name  which  the  original  obligee 
or  payee  might  have  brought,  but  shall 
allow    all    just     discount,     not    only 

601  against  himself,  but  against  the  *a8- 
signor  before  the  defendant  had  notice 

of  the  assignment.     Page  630,  sec.  14. 

But  the  counsel  for  appellants  have  inti- 
mated that  a  judgment  was  not  a  chose  in 
action.     The  authorities  assume  otherwise. 

Blackstone,  in  discussing  property  in 
things  personal,  says:  Property  in  chattels 
personal  may  be  either  in  possession,  which 
is  where  a  man  hath  not  only  the  right  to 
enjoy,  but  hath  the  actual  enjoyment  of  the 
thing,  or  else  it  is  in  action  where  a  man 
hath  only  a  bare  right  without  any  occupa- 
tion or  enjoyment.  Chitty's  Blackstone, 
1,  p.  313,  chap.  25. 

Again,  same  author,  p.  318:  '*  Money  due 
on  a  bond  is  a  chose  in  action,  for  a  prop- 
erty in  the  debt  vests  at  the  time  of  forfeit- 
ure mentioned  in  the  obligation,  but  there 
is  no  possession  till  recovered  by  due  course 
of  law."  A  judgment  for  money  is  no  more 
the  possession  of  money  than  is  the  bond 
on  which  the  judgment  is  obtained — it  is 
one  stride,  perhaps,  nearer  possession, 
dependent  on  the  condition  of  the  debtor's 
pecuniary  affairs — ^but  is  merely  the  record 
of  the  court  that  the  debtor  must  pay  the 
money  he  owes,  and  how  much — an  order 
that  the  chose  in  action  shall  become  a 
chose  in  possession  through  the  instrumen- 
tality of  the  court's  officers.  If  a  judgment 
is  a  chose  in  possession,  whence  the  neces- 
sity of  executions,  making  sales  thereunder, 
and  returns?  Not  until  the  judgment  order 
is  paid  cash  in  hand  is  it  a  chose  in  posses- 
sion. See  1  Tucker,  p.  346-7,  on  assign- 
ments, where  emphatically  is  asserted  the 
position  we  assume. 

Appellants*  counsel  suggest  that  a  judg- 
ment may  be  a  set-off  at  law,  though  not 
an  equitable  set-off.  Such  is  not  our  un- 
derstanding of  the  relative  powers  of  the 
two  forums.  Equity,  when  it  has  hold  of 
a  subject  legitimately  can  recognize  not 
only  facts  of  off-sets  that  the  legal  tribunal 
can,  but  may  recognize  those  which  a  legal 
tribunal  could  not.     Equity,  as  a  gen- 

602  eral  rule,  follows  *the   law  in  its  rec- 
ognition    of     set-offs — and     can    go 

further — but  never  since  the  chancery  tri- 
bunal has  seized  on  the  subject  of  set-ofifs, 
has  the  legal  had  the  power  to  allow  any- 
thing to  t^  off-sctted  which  the  equitable 
could  not  allow.  Where  there  is  adequate 
remedy  at  law  for  the  assignee,  equity  will 
not  and  cannot  have  jurisdiction  (Code  630, 
1860),  but  where  there  is  not — and  chancery 
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assumes  jnrisdiction  by  reason  of  inade- 
quacy— then,  all  the  pleas  of  set-off  allow- 
able at  law  prevail  in  chancery. 

In  order  that  a  set-off  may  be  used  as  a 
defence  in  a  court  of  law,  it  must  be  a  claim 
for  which  the  defendant  might  sue  in  his 
dwn  name — ^it  is  in  effect  a  cross-action. 
The  forms  of  the  plea  of  set-off,  1  Chitty 
on  Pleading,  page  570;  2d  Tucker,  p.  105 
to  111,  and  note  at  page  111.  And  this  is 
the  idea  conveyed  by  the  9th  section  of 
chapter  172  of  the  Code  of  1860.  Under  that 
section,  a  defendant  who  files  a  plea  of  set- 
off, is  deemed  to  have  brought  an  action 
against  the  plaintiff,  and  is  entitled  to  a 
judgment  against  the  plaintiff  for  any  ex- 
cess. How  could  that  be  done  in  a  case  of 
this  sort,  and  in  whose  name  would  the  ex- 
ecution issue? 

Upon  the  subject  of  set-off  we  refer  the 
court  to  2  Tucker,  page  106;  Trimyer  v. 
Pollard,  5  Gratt.  460;  Turner  v.  Satterlee, 
7  Cow.  R.  480;  Mason  v.  Knowlson,  1 
mil,  N.  Y.  R.  218. 

Appellants  contend  that  the  word  writing 
in  section  14,  Code  1860,  p. '630,  comprehends 
judgments.  The  word  writing  here  evi- 
dently refers  to  a  writing  originally  consti- 
tuting the  basis  of  an  action  and  recognizing 
indebtedness.  It  will  be  observed  that  the 
law  reads  **note  or  writing  not  negotiable." 
Negotiable  paper  was  already  safe  in  this 
regard,  and  there  are  other  writings  which 
are  neither  bonds  or  notes  and  not  negotia- 
ble, that  may  be  made  by  a  debtor,  and 
signed  by  him — an  order  not  payable  at 
bank  for  instance.  This  objection  hardly 
reouires  notice, 
^f  the  foregoing  views  are  correct. 
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and  the  law  is  well  defined  appertain- 
ing thereto,  and  the  authorities  clear,  con- 
cise and  concurrent,  the  decision  of  the 
courts  below  must  be  sustained. 

Numerous  authorities  are  cited  by  appel- 
lants, all  of  which  either  fail  to  be  applica- 
ble to  this  cause,  by  reason  of  a  failure  of 
analogy  in  existent  facts,  or  in  having  no 
relation  whatever  to  the  subject  matters  con- 
sidered. 

MONCURE,  P.  delivered  the  opinion  of 
the  court.  After  stating  the  case,  he  pro- 
ceeded: 

That  this  case  should  have  been  decided 
as  it  was,  both  by  the  County  and  Circuit 
courts,  must,  at  the  first  view  of  it,  strike 
the  mind  with  some  surprise.  That  the 
defendants  should  have  a  right  to  set-off  in 
the  action,  a  judgment  assigned  to  one  of 
them,  and  he  the  principal  debtor,  aainstg 
the  plaintiff,  would  seem  to  be  just  and 
reasonable.  To  be  sure,  there  would  for- 
merly have  been  a  technical  objection  to 
such  right  of  set-off,  arising  from  a  want 
of  mutuality,  which  was  always  necessary 
to  the  existence  of  the  right;  the  set-off 
being  a  claim  of  one  of  several  defendants 
against  the  plaintiff,  whereas  the  claim  for 
which  the  action  was  brought^  is  a  claim 
of  the  plaintiff  against  all  the  defendants. 
But  such  an  objection,  so  far  as  it  could 
apply  to  this  case,  has  been  completely  re- 
moved by  statute ;  it  being  provided  by  the 


Code  of  1849,  chapter  172,  section  4,  that 
* 'although  the  claim  of  the  plaintiff  be 
jointly  against  several  persons,  and  the 
set-off  is  of  a  debt,  not  to  all  but  only  to 
a  part  of  them,  this  section  (being  the  one 
which  gives  the  right  of  set-off),  shall  ex- 
tend to  such  set-off,  if  it  appear  that  the 
persons  against  whom  such  claim  is,  stand 
m  the  relation  of  principal  and  surety,  and 
the  person  entitled  to  the  set-off  is  the  prin- 
cipal." Now  that  is  precisely  the  case 
here,  in  regard  to  the  want  of  mutuality, 
and  therefore  no  objection  on  that  ground 
can  be  sustained. 

604  *The  ground  on  which  the  objection 
taken   to  the  set-off  in  this  case  was 

sustained,  no  doubt  was,  that  the  defend- 
ant, who  claimed  to  be  entitled  to  the  ben- 
efit of  the  judgment  sought  to  be  set-off 
against  the  plaintiff's  claim,  was  only  the 
equitable,  and  not  the  legal,  owner  of  the 
judgment,  and  could  not  bring  an  action  at 
law  thereon  in  his  own  name. 

Even  under  the  statutes  of  set-off  in  Eng- 
land, it  was  held  in  the  celebrated  cases 
of  Bottomley  v.  Brooke  and  Rudge  v.  Birch, 
cited  in  1  T.  R.  621-2,  that  a  debt  due  from 
the  equitable  owner  of  the  claim  for  which 
an  action  was  brought  in  the  name  of  the 
legal  owner,  might  be  set  off  in  such  action. 
See  Winch  v.  Keiley,  Id.  619.  These  cases, 
it  is  true,  were  afterwards  questioned,  and 
at  length  overruled,  by  the  courts  of  that 
country.  See  the  cases  cited  and  commented 
on  in  5  Rob.  Pr.  p.  980.  But  this  course  of 
decision  in  England,  in  regard  to  the  cases 
of  Bottomley  v.  Brooke  and  Rudge  v.  Birch, 
is  due  entirely  to  the  peculiar  phraseology 
of  the  statutes  of  set-off  existing  there ;  as 
plainly  appears  from  the  recent  case  of 
Isbery  v.  Bowden,  8  Welsh.,  Hurl.  &  Gor. 
852,  decided  by  the  court  of  Exchequer  in 
1853 ;  in  which  the  cases  on  the  subject  were 
reviewed  and  the  judgment  of  the  court 
delivered  by  Martin,  B.  after  the  case  had 
been  fully  argued,  and  held  under  advise- 
ment during  a  vacation.  '*The  statute  (2 
Geo.  2,  c.  24,  2  13),  enacts,"  said  the  court, 
*^that  where  there  are  mutual  debts  between 
the  plaintiff  and  the  defendant,  one  debt 
may  be  set  against  the  other.  This  is  the 
whole  enactment,  as  applicable  to  the  pres- 
ent case,  and  upon  its  true  construction  the 
question  depends.  If  the  words  of  the  stat- 
ute had  been,  that  where  there  were  *  mutual 
debts,'  the  one  might  be  set  against  the 
other,  the  argument  of  Mr.  Mellish  (counsel 
for  the  defendants),  would  have  had  more 
weight;  but  those  are  not  the  only  words, 
for  the  debts  are  to  be,  mutual  debts  between 
the  plaintiff  and   the   defendant,   and 

605  there  is  no  *debt  here  due   from   the 
plaintiff  at  all ;  and  except  the  words, 

^between  the  plaintiff  and  the  defendant,' 
can  be  excluded,  the  plea  cannot  be  main- 
tained."  After  reviewing  the  cases  cited 
by  counsel,  the  court  further  said:  **In  this 
case  the  party  whom  the  defendant  agreed 
to  pay  was  the  plaintiff,  but  the  plaintiff 
was  not  the  party  who  agreed  to  pay  the 
defendant  the  debt  sought  to  be  set  off ;  and 
we  think  that,  looking   at   the   plain  words 
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of  the  statute,  we  best  give  effect  to  the  true 
rule  now  adopted  by  all  the  courts  at  West- 
minster, for  its  construction,  by  holding* 
that,  inasmuch  as  the  debts  are  not  mutual 
debts  between  the  plaintiff  and  the  defend- 
ant, the  one  cannot  be  a  set-off  against  the 
other.  This  is  acting  upon  the  rule  as  to 
giving  effect  to  all  the  words  of  the  statute, 
a  rule  universally  applicable  to  all  writings, 
and  which,  we  think,  ought  not  to  be  de- 
parted from,  except  upon  very  clear  and 
strong  grounds,  which  do  not,  in  our  opin- 
ion, exist  in  this  case.*' 

Now,  the  language  of  our  statute  of  set-off 
is  very  different  from  that  of  the  English. 
We  have  seen  what  that  of  the  latter  is : 
**  Where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  &c.,  one  debt  may 
be  set  against  the  other,"  Ac.  The  lan- 
guage of  our  statute  is:  ^*In  a  suit  for  any 
debt,  the  defendant  may  at  the  trial,  prove, 
and  have  allowed  against  such  debt,  any 
payment  or  set-off  which  is  so  described  in 
his  plea,  or  in  an  account  filed  therewith, 
as  to  give  the  plaintiff  notice  of  its  nature, 
but  not  otherwise.**  Code,  ch.  172,  {  4. 
Nothing  is  there  said  about  '^mutual  debts 
between  the  plaintiff  and  defendant,'*  as 
in  the  English  statute.  In  Allen,  &c.  v. 
Hart,  18  Gratt.  722,  this  court  had  occasion 
to  notice  the  material  difference  between 
the  statutes  of  the  two  countries,  and  the 
different  constructions  which  had  been  put 
upon  ours;  and  the  court,  in  conclusion 
upon  this  subject,  said:  *^This  course  of 
decision  in  this  State  shows,  that  the  stat- 
ute of  set-off  has  been  liberally  construed, 
with  a  view  to  the  furtherance 
606  *of  its  obvious  policy,  which  is  to 
prevent  multiplicity  of  suits,  and  as 
far  as  conveniently  can  be  done,  to  effectu- 
ate in  one  action  complete  justice  between 
the  parties."  Id.  729.  Our  courts,  in  this 
respect  as  well  as  others,  look  to  the  real, 
and  not  the  nominal  parties  to  the  suit.  In 
Pates  V.  St.  Clair,  11  Gratt.  22,  this  subject 
is  fully  noticed  by  the  court.  And  by  the 
Code,  ch.  185,  i  9,  p.  768,  it  is  provided  that 
*^when  the  suit  is  in  the  name  of  one  person 
for  the  benefit  of  any  other,  if  there  be 
judgment  for  the  defendant's  costs,  it  shall 
be  against  such  other.**  It  thus  appears  to 
be  the  tendency,  as  well  of  our  Legislature 
as  of  our  courts,  to  regard  the  real,  rather 
than  the  nominal  parties  to  the  suit.  That 
it  is  the  policy  of  our  Legislature  to  give 
courts  of  law  cognizance  of  equitable  de- 
fences, and  thus  to  prevent  multiplicity  of 
suits,  is  further  illustrated  by  sections  5  and 
6  of  the  chapter  172,  concerning  '^payment 
and  set-off,**  in  the  Code,  page  716. 

In  the  courts  of  the  other  States  of  our 
Union  the  course  of  decision  in  England, 
in  regard  to  the  statute  of  set-off,  may  gen- 
erally be  followed ;  but  in  none  of  them, 
perhaps,  in  all  respects.  In  some  of  them 
Bottomley  v.  Brooke  and  Rudge  v.  Birch 
have  been  regarded,  as  in  England,  to  be 
incorrect  decisions.  In  others,  those  deci- 
sions have  been  recognized  as  sound,  and 
the  principle  of  them  has  been  followed :  as 


in  Kentucky  in  Long  v.  Carlyle,  1  A.  K. 
Marsh.  R.  401;  Ward  v.  Martin,  3  T.  B. 
Monr.  R.  18.  So  also  the  Supreme  court  of 
the  United  States  in  Winchester  v.  Hachley, 
2  Cranch*s  R.  342,  Chief  Justice  Marshall, 
delivering  the  opinion  of  the  court,  held 
that  a  creditor  upon  open  account,  who  has 
assigned  his  claim  to  a  third  person  with 
the  assent  of  the  debtor,  is  still  competent 
to  maintain  an  action  at  law  in  his  own 
name  against  the  debtor  for  the  use  of  the 
assignee ;  but  the  debtor  is  allowed  to  offset 
his  claim  against   the  assignee.     The 

607  diversity    in    the    *decisions    of    the 
courts  of  the  different   States  on  this 

subject,  no  doubt,  arises  from  the  diversity 
in  the  language  of  their  respective  statutes 
of  set-off,  most  of  which  probably  conform 
substantially,  if  not  literally,  to  the  Eng- 
lish statute;  and  therefore,  the  construc- 
tion put  upon  the  latter  by  the  English 
courts  has  been  generally  put  upon  similar 
statutes  in  this  country  by  the  American 
courts.  But  this  remark  does  not  apply  to 
our  statute,  which,  as  we  have  seen,  is 
materially  variant  from  the  English.  Our 
statute  on  the  subject  has,  we  believe,  been 
substantially  the  same,  so  far  as  this  case 
is*  concerned,  ever  since  the  first  statute  on 
the  subject  was  enacted  in  the  colony  of 
Virginia. — ^at  all  events,  since  the  act  of 
1706,  which  was  before  there  was  any  stat- 
ute of  set-off  in  England.  In  regard  to  this 
whole  subject,  we  refer  to  5  Rob.  Pr.  pp. 
955,  1012,  where  all  or  most  of  the  cases  are 
collected. 

• 

We  are,  therefore,  of  opinion  that  the 
testimony  offered  by  the  defendants  in  the 
court  below,  as  mentioned  in  their  first  bill 
of  exceptions,  did  tend  to  prove  a  set-off, 
which  they  were  entitled  to  have  allo^ved 
them;  that  the  said  court  erred  in  sustain- 
ing the  objection  of  the  plaintiff  to  the  said 
testimony,  and  in  refusing  to  permit  the 
said  defendants  to  introduce  the  same ;  and 
that  the  judgment  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  cause  re- 
manded to  the  said  court  for  a  new  trial  to 
be  had  therein ;  on  which  new  trial  the  said 
testimony,  if  again  offered,  is  to  be  received. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  judgment  is  erroneous.  Therefore, 
it  is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  plaintiffs  recover 
against  the  defendant  in  error  their  costs 
by  them  expended  in   the  prosecution 

608  of  their  writ  of  supersedeas  •aforesaid 
here.  And  it  is  ordered  that  the  ver- 
dict of  the  jury  be  set  aside,  and  the  cause 
remanded  to  the  said  Circuit  court  for  a 
new  trial  to  be  had  therein ;  on  which  new 
trial  the  testimony  offered  by  the  defendants 
in  the  said  court  on  the  former  trial,  as 
mentioned  in  their  first  bill  of  exceptions, 
if  again  offered,  is  to  be  received.  Which 
is  ordered  to  be  certified  to  the  said  Circuit 
court  of  Rockingham  county. 
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*Bowman  v.  McChetney. 

August  Term,  1872,  Staunton. 


I.  Confederate  iloney.— In  October  1868  M  executes  his 
bond  by  wbich  be  promises  to  pay  B  $4,000.  at  any 
time  called  for,  after  three  months'  notice,  said 
money  to  bear  no  interest  It  was  given  for  a  loan 
of  Confederate  treasury* notes,  and  the  provision 
for  three  months'  notice  was  inserted  at  the 
instance  of  M.  Nothing  was  said  as  to  the  kind  of 
money  in  which  it  was  to  be  made.  It  was  not 
called  for  i^ntll  after  the  war  closed.    Hbld: 

I.  Same.— The  bond,  according  to  the  true  under- 
standing and  agreement  of  the  parties,  was  to  be 
paid  in  Ck>nfederate  currency,  and  therefore 
should  be  scaled,  as  of  the  date  of  the  bond. 

a.  Note  Payable  **Oa  Demand*'— «*Oa  CalL'^^-There  is 
no  legal  difference  between  a  bond  payable  when 
"demanded."  or  "on  demand,"  and  one  payable 
"on  call"  or  "at  any  time  called  for. "  In  each  case 
the  debt  is  payable  Immediately. 

3.  Waiver  of  Notice. —The  provisions  for  three 
months'  notice  having  been  inserted  at  the  in- 
stance and  for  the  benefit  of  M,  he  may  waive  it 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Augusta  county,  brought  in  August 
1866,  bj  Jacob  Bowman,  8r.,  against  Wil- 
liam S.  McChesney,  to  recover  the  amount 
of  a  bond  for  four  thousand  dollars.  The 
cause  came  on  to  be  tried  in  November  1868, 
when  the  jury  found  a  verdict  for  the  plain- 
tiff for  $285.71,  with  interest  from  the  23d 
of  October  1863,  till  paid.  The  plaintiff 
thereupon  moved  the  court  for  a  new  trial, 
on  the  ground  that  the  verdict  was  contrary 
to  the  evidence.  But  the  court  overruled 
the  motion ;  and  rendered  a  judgment  upon 
the  verdict ;  and  the  plaintiff  excepted. 

The  facts  certified  are  substantially  as 
follows:  The  bond  on  which  the  action  was 
brought  is  as  follows:  $4,000. — For  value 
received,  I  promise  and  bind  myself,  my 
heirs,  &c.,  to  nay  to  Jacob  Bowman, 
610  Sr.,  at  any  *tirae  called  for,  after 
three  months*  notice,  the  just  and  full 
sum  of  four  thousand  dollars,  said  money 
is  to  bear  no  interest.  Witness  my  hand 
and  seal,  October  ^3d,  1863.  William  S. 
McChesney,  seal.  It  was  proved  that  the 
defendant,  who  was  a  surgeon  in  the  Con- 
federate service,  a  short  time  before  the 
date  of  the  bond  applied  to  William  Bosser- 
man  for  the  loan  of  some  Confederate  notes. 
That  Bosserman  not  having  the  money  let 
the  plaintiff  know  that  the  defendant  wished 
to  borrow.  That  the  plaintiff  put  into  Bos- 
serman's  hands,  $4,600  of  Confederate  notes ; 
and  the  bond  for  $4,000  was  then  prepared 
by  Jacob  Bowman,  Jr.,  a  son  of  the  plain- 
tiff; the  stipulation  for  three  months'  notice 
having  been  inserted  at  the  instance  of 
Bosserman,  who  had  been  requested  by  the 
defendant  to  have  it  arranged  that  he  should 

*Note  Payable  **On  Demand'*— "On  Call.*'— The  court, 
in  Bacon  r.  Bacon.  94  Va.  686,  27  S.  E.  Rep.  576,  citing 
the  principal  case  among  others,  said:  "A  note  or 
bond  payable  'on  demand'  or  *on  call'  (which  is  the 
same  thing)  is  payable  at  once,  and  interest  and  the 
statute  of  limitations  commence  to  run  from  its 
date."   See  also.  Moon  v.  Richardson.  24  Gratt  233. 


have  some  notice  to  pay.  That  Bosserman 
took  the  said  sum  of  $4,600,  and  brought 
back  the  bond  and  handed  it  to  Jacob  Bow- 
man, Jr. ,  to  be  given  to  the  plaintiff ;  which 
was  done.  The  plaintiff  did  not  see  the  de- 
fendant or  have  any  understanding  with 
him,  in  respect  to  the  kind  of  currency  in 
which  the  bond  was  to  be  discharged.  When 
Bosserman  met  the  defendant  after  getting 
the  money  from  the  plaintiff,  Bosserman 
informed  him  he  had  some  money  to  lend 
him  belonging  to  the  plaintiff/  Defendant 
objected  to  giving  his  bond  to  the  plaintiff, 
as  he  had  not  seen  him;  but  after  some 
hesitation  he  agreed  to  give  it,  and  sat 
down  to  write  the  bond;  but  Bosserman 
thereupon  produced  the  bond  already  pre- 
pared, which  the  defendant  signed,  and 
handed  it  back  to  Bosserman,  who  sent  it 
to  the  plaintiff  as  before  stated.  The  con- 
sideration of  said  bond  was  Confederate 
States  treasury  notes,  which  at  the  time 
bore  to  gold  the  ratio  in  the  market  of  four- 
teen to  one.  Bosserman  made  no  special 
agreement  with  the  defendant  as  to  the 
currency  to  be  paid  back.  The  defendant 
proved  by  his  own  evidence,  that  as  for 
himself  he  thought  of  nothing  but  Con- 
federate notes  in  the  transaction ; 
611  *^that  he  did  not  contemplate  paying 
in  good  money,  and  that  he  had  faith 
in  the  success  of  the  Confederate  cause. 

Jacob  Bowman,  Jr.,  a  witness  for  plain- 
tiff, says  after  the  suit  was  brought,  in  a 
conversation  between  himself  and  the  de- 
fendant about  it,  he  heard  the  defendant 
say,  that  he  had  borrowed  the  money  in 
good  faith  and  expected  to  pay  it  back  in 
good  faith ;  but  the  law  entitled  him' to  scale 
it,  and  he  intended  to  take  the  benefit  of  it. 
Plaintiff  proved  that  nothing  was  said  by 
him  to  the  defendant,  until  after  the  war 
was  ended.  That  some  time  after  Lee*s 
surrender,  he  met  the  defendant,  and  asked 
him  if  it  would  be  convenient  for  him  to 
pay  plaintiff  some  money;  that  defendant 
said  he  had  none ;  that  plaintiff  then  asked 
him  if  he  would  pay  him  in  the  following 
spring  (1^66) ;  that  he  had  to  raise  as  much 
as  %SSd ;  and  defendant  said  he  thought  he 
could  help  plaintiff,  and  promised  to  do 
what  he  could.  Plaintiff  said  he  did  not 
have  much  faith  in  the  Confederate  success, 
and  was  anxious  to  get  rid  of  his  Confed- 
erate money. 

Upon  the  application  of  the  plaintiff  a 
supersedeas  was  awarded  him  by  a  judge  of 
the  District  court  of  Appeals  at  Charlottes- 
ville; and  the  case  was  afterwards  sent  to 
this  court. 

Fultz,  for  the  appellant. 
Baldwin  8c  Cochran  and   Hanger,    for  the 
appellee. 

BOULDIN,  J.  delivered  the  opinion  of 
the  court. 

This  case  cannot  be  distinguished,  in 
principle,  from  the  case  of  Stover,  assignee, 
V.  Hamilton  &  others,  21  Gratt.  273.  The 
contracts  in  both  cases  are,  in  substance, 
the  same.     In  this  case,  as   in  that,  the  ob- 
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ligation  was  entered  into  within  the  period 
embraced  by  the  statute  for  the  adjustment 
of  Confederate  liabilities,  and  was  given 
for  a  loan  of  Confederate  States  treasury 
notes.     In  neither  case  was  the  debt 

612  to  bear  interest  *until  payment  should 
be  demanded,  and  in   both  alike — but 

for  the  stipulation  in  the  one  case  for  a 
* 'reasonable  time,*'  and  in  the  other  for 
** three  months  notice" — the  debts  would  be 
payable  on  demand ;  for  this  court  is  unable 
to  appreciate  the  distinction  attempted  to 
be  drawn  at  the  bar  between  an  obliga- 
tion payable  **on  demand"  or  **when  de- 
manded,'* and  one  payable  **on  call"  or 
''at  any  time  called  for."  In  each  case, 
under  the  laws  of  Virginia,  the  debt  is  pay- 
able immediately,  and  the  obligors,  without 
formal  demand,  are  bound — ^unless  otherwise 
provided  on  the  face  of  the  bond — to  pay 
interest  from  the  date  of  the  obligation, 
and  are  entitled  to  make  payment  at  any 
time  after  the  execution  of  the  bond. 

But  it  has  been  very  earnestly  contended 
that,  by  reason  of  the  words  "after  three 
months'  notice,"  inserted  in  the  contract 
in  this  case  immediately  after  the  words 
"at  any  time  callec*  for,"  this  obligation 
has  been  wholly  withdrawn  from  the  in- 
fluence of  the  general  rule,  and  is  only  pay- 
able at  the  pleasure  of  the  obligee.  There 
might  be  some  force  in  the  argument,  had 
that  provision,  as  was  the  case  m  Boulware 
V.  Newton,  18  Gratt.  708,  been  inserted  at 
the  instance  and  for  the  benefit  of  the 
obligee.  But  such  was  not  the  case  here. 
On  the  contrary,  the  stipulation  for  a  short 
notice  was,  as  was  a  similar  provision  in 
the  case  of  Stover,  assignee,  v.  Hamilton 
Sc  others,  inserted  at  the  instance  and  for 
the  benefit  of  the  obligor,  so  as  to  make  it 
operate  not  as  a  restriction  upon  him,  but 
as  a  privilege  secured  to  him ;'  and  it  is  a 
familiar  rule  of  law,  that  a  party  may  al- 
ways waive  a  condition  or  stipulation  in  a 
contract  inserted  solely  for  his  benefit. 
Accordingly  in  Stover  v.  Hamilton  St  others, 
which  in  this  respect  is  not  distinguishable 
from  the  case  before  us,  it  was  the  unani- 
mous judgment  of  the  court  that,  notwith- 
standing the  stipulation  for  "a  reasonable 
time,"  the  debt  as  to  the  obligor  was  paya- 
ble instanter    (that   stipulation  being 

613  inserted    for  *his   benefit),    and    was 
properly  scaled  as  of  the  date  of  the 

contract.     That  judgment  is  fully  approved 
by  this  court. 

The  court  is  of  opinion  that  the  contract 
in  this  case  was,  according  to  the  true  un- 
derstanding and  agreement  of  the  parties, 
to  be  fulfilled  and  performed  in  Confederate 
States  treasury  notes;  that  as  to  the 
obligor,  it  was  payable  at  any  time  from 
its  date,  and  therefore,  that  the  jury  was 
right  in  scaling  the  debt  as  of  the  date  of 
the  obligation. 

The  judgment  must  be  afl&rmed,  with 
costs  and  damages  to  the  appellee. 

Judgment  affirmed. 
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*Beery  &  aU.  v.  Irick  &  als. 
Augnst  Term,  1872,  Staanton. 


Cue  at  Bar.— In  April  1867,  land  was  sold  by  a  com- 
missioner, under  a  decree  in  a  suit  for  i>artition, 
for  one-third  cash,  and  the  balance  in  five  annual 
payments:  a  lien  on  the  land  for  the  deferred  pay- 
ments beinff  reserved;  the  parties  entitled  beinr 
the  widow  and  several  children  of  B.  At  the  sale 
I  became  the  purchaser,  and  by  the  decree  of  the 
court  or  by  agreement  of  all  the  parties,  I  was 
allowed  to  retain  one-third  of  the  purchase  money, 
for  the  life-time  of  the  widow:  he  paying  her  the 
interest  thereon  annually.  Separate  bonds  were 
fflven  to  the  commissioner  for  this  one-third:  and 
I  paid  up  the  principal  of  his  bonds  for  the  two- 
thirds,  and  the  interest  on  the  other  third,  until 
May  1802:  and  he  paid  the  interest  then  due.  and  a 
part  of  the  principal  of  the  two-thirds.  At  the 
October  term  of  the  court,  I,  without  giving  notice 
to  the  parties,  and  without  their  knowledge, 
obtained  from  the  court,  an  order  directing  him 
to  pay  the  balance  of  the  piuxhase  money  in  his 
hands,  to  £,  the  general  receiver  of  the  court,  to 
be  invested  in  State  bonds.  He  accordinirly  paid 
the  amount  to  E  in  Confederate  treasury  notes, 
and  £  invested  the  funds  in  State  bonds :  but  before 
making  his  report,  sold  them,  and  invested  in  Con- 
federate States  bonds.  The  papers  in  the  suit 
havinff  been  destroyed,  the  widow  and  children 
brought  their  suit  in  equity,  against  I  and  E  to 
recover  the  fund.    Hsld: 

I.  Ortter— Notice.*— The  order  having  been  obtained 

by  I  without  notice  to  the  parties,  and  without 

their  knowledge,  was  null  and  of  no  effect  as  to 

them,  and  he  is  still  liable  for  the  purchase 

money,  and  the  lien  on  the  land  still  ezisto. 

a.  Decree— Immediate.— The  plaintiffs  are  entitled  to 

an  immediate  decree  against  I:  and  are  not  to  be 

delayed  until  the  equities  between  I  and  E  can 

be  decided. 

3.  Farther  Proceedlnffs-What  May  Be  Litigated.^ 

The  cause  going  back  for  further  proceedings,  I 

and  E,  or  either  of  them,  if  they,  or  he.  desire  it, 

may  litigate  the  question  of  the  liability  of  E  to 

I  and  the  extent  of  such  liability,  if  there  be  any, 

in  this  case. 

615  *This  was  a  suit  in  equity  instituted 
in  June  1866,  in  the  Circuit  court  of 
Rockingham  county,  and  afterwards  trans- 
ferred to  the  Circuit  court  of  Augusta,  by 
Elizabeth  Beery,  the  widow,  and  the  chil- 
dren and  heirs  of  Abram  Beery,  deceased, 
against  Andrew  B.  Irick,  M.  Harvey  Effin- 
ger,  and  others,  to  recover  from  Irick  and 
Effinger  a  part  of  the  purchase  money  of  a 
tract  of  land  sold  in  1857,  under  the  decree 
of  the  Circuit  court  of  Rockingham  county, 
in  a  suit  by  the  widow  and  heirs  of  Abram 
Beery  for  partition.  All  the  papers  in  that 
suit  were  destroyed  during  the  war. 

The  bill  sets  out  the  facts  as  to  the  sale 
and  its  terms.  The  sale  was  made  by  John 
C.  Woodson,  as  commissioner  under  the  de- 
cree of  the  court,  in  February  1857,  and  the 
land  was  purchased  by  Andrew  B.  Irick 
and  Wm.  G.  Stephens ;  but   Stephens  rclin- 

*Notice.— SeePurdle  v.  Jones.  82  Gratt  890,  and/oof- 
noU.  See  also,  Taylor  v.  Lancaster,  38  Gratt.  21, 
where  the  principal  case  is  distinguished. 
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quished  the  purchase  to  Irick.  The  land 
vas  sold  for  Il2,437.08,  of  which  one-third 
was  to  be  paid  at  the  next  court  succeeding* 
the  sale,  which  was  on  the  8th  of  May,  and 
the  residue  was  to  be  paid  in  five  equal 
annual  payments,  dating  from  the  2d  of 
May  1857.  Irick  paid  two-thirds  of  the 
cash  payment,  and  g'ave  his  bond,  bearing 
interest,  to  the  commissioner  for  the  other 
third ;  and  as  to  each  of  the  deferred  pay- 
ments, he  gave  one  bond  for  two-thirds  of 
it,  and  another  bond  for  the  one-third,  a 
lien  being  reserved  on  the  land.  And  the 
bill  states  that  it  was  one  of  the  terms  of 
the  decree,  that  the  widow  should  receive, 
during  her  life,  interest  on  one-third  of  the 
purchase  money  of  the  land.  The  commis- 
sioner reported  the  sale,  and  his  report  was 
confirmed. 

Irick  paid  the  principal  of  his  bonds  for 
the  two-thirds  of  the  purchase  money,  and 
the  interest  on  the  other  third,  up  to  May 
1862;  and  he  paid  the  amount  due  on  that 
day  to  some  of  the  heirs,  and  the  interest 
due  to  the  widow  on  the  one-third  of  the 
purchase  money.  At  that  time  the  whole 
of  one- third  was  due,  amounting  to  $4,145.69, 
and  there  was  due  to  several  of  the 
616  heirs  ♦each  the  sum  of  $138.69.  The 
bill  charges  that  none  of  the  money 
so  due  on  the  2d  of  May  1862,  was  paid  to 
the  parties  by  Irick ;  but  at  the  October  term 
of  the  court  for  1862,  he,  without  the  knowl- 
edge or  consent  of  the  widow  or  heirs,  and 
without  any  summons  to  them  to  appear 
and  defend  their  interests,  obtained  an 
order  authorizing  him  to  pay  to  the  receiver 
of  the  court,  to  be  invested  in  State  bonds, 
the  said  sum  of  $4,145.69,  and  that  the  same 
was  paid  to  the  receiver  in  Confederate 
treasury  notes. 

The  complainants  insist  that  the  court 
had  no  authority,  upon  the  motion  of  one 
who  wa^  no  party  in  the  cause,  and  without 
notice  to  them,  to  make  the  order  for  the 
payment  of  the  money  by  Irick  to  the  re- 
ceiver of  the  court.  And  they  pray  for  a 
decree  against  Irick,  and  any  others  liable 
therefor,  for  the  amount  due  them ;  that  the 
land  may  be  sold  for  the  unpaid  purchase 
money,  and  for  general  relief. 

Bffinger  answered  the  bill.  He  said  he 
was  in  the  year  1862  appointed  general  re- 
ceiver of  the  Circuit  court ;  and  on  the  I7th 
of  October  of  the  same  year,  he  received 
from  Irick  $4,269.89,  which  was  paid  by 
Irick  and  received  by  respondent,  to  the 
credit  of  the  case  of  Beery*  s  heirs,  then 
pending  in  the  court.  This  payment  was 
made  under  an  order  of  the  court  in  that 
cause,  and  was  paid  in  Confederate  treasury 
notes.  That  he  made  his  report  regularly 
every  year  to  the  court,  showing  what  he 
had  in  each  case  in  court,  and  how  it  was 
invested ;  and  these  reports  were  received 
and  approved  by  the  court.  He,  at  the 
commencement  of  his  duties  as  general 
receiver,  made  investments,  to  the  amount 
of  $10,000  in  State  bonds ;  but  before  mak- 
ing any  report  to  the  court  he  changed  the 
investment,  by  selling  the  bonds  and  pur- 


'chasing  eight  per  cent,  bonds  of  the  Con- 
federate States. 

Irick,  in  his   answer,    says   he  purchased 
the  land  under  the  impression,    from  state- 
ments   made    by    the    commissioner, 

617  *that  one-third  of  the  purchase  money 
could   be   retained   b^    the  purchaser 

during  the  life  of  the  widow;  that  such 
were  not  the  terms  of  the  sale,  but  that  it 
was  likely  such  an  arrangement  could  be 
made.  After  his  purchase  he  sold  the  land 
to  different  parties,  and  these  parties  ap- 
plied to  him  to  receive  the  money,  and  he, 
having  full  confidence  in  the  money,  did 
receive  it;  and  intending  that  fund  thus 
received  to  pay  his  debt  on  the  land,  he 
applied  to  the  court  that  had  rendered  the 
decree  of  sale,  and  before  which  all  parties 
then  were — the  said  suit  being  still  pending 
and  undetermined — and  the  court,  after 
hearing  a  full  statement  of  the  case,  made 
an  order  directing  him  to  pay  over  said 
money  to  the  general  receiver  of  the  court, 
and  directed  the  receiver  to  invest  it  in 
Virginia  State  bonds;  all  of  which  respond- 
ent believes  was  done.  He  received  the 
same  funds  that  he  paid  over  as  if  it  had 
been  gold,  and  made  no  profit  on  the  money. 
He  is  advised  that  all  the  parties  being  be- 
fore the  court,  and  the  cause  still  pending, 
no  motion  was  necessary  to  take  any  new 
order  in  the  case. 

Irick  was  examined  as  a  witness  by  the 
plaintiffs.  He  states  that  the  order  for  him 
to  pay  over  to  the  receiver  was  made  at  the 
October  term  of  the  court  for  1862.  There 
was  no  opposition  to  the  order  that  he  was 
aware  of;  he  never  heard  of  any.  As  to 
the  notice,  he  was  not  prepared  to  say 
whether  the  parties  had  notice  or  not.  He 
gave  the  papers  to  Mr.  Woodson,  who  he 
presumed  would  attend  to  it ;  or  rather  Mr. 
Woodson  held  the  papers,  bonds,  Ac,  and 
said  he  would  attend  to  the  matter  before 
the  court. 

Woodson  was  also  examined  as  a  witness. 
He  states  the  terms  of  the  sale,  and  the  ex- 
ecution of  the  bonds,  as  stated  in  the  bill, 
and  that  a  lien  was  reserved  upon  the  land, 
and  that  no  deed  had  been  made  to  the  pur- 
chasers. That  the  annual  payments  were 
made  regularly  to  the   heirs,    and  the 

618  interest    to    the    widow;.     That  *Irick 
generally  made  these   payments,    and 

took  receipts  which  he  handed  to  witness, 
and  took  up  his  bonds.  That  everything 
was  regularly  paid  up  to  May  1862.  He 
said  he  had  no  recollection  of  'being  at  the 
Circuit  court  of  Rockingham,  either  in 
May  or  October,  and  had  no  such  recollec- 
tion of  what  was  done  at  these  courts.  Of 
one  thing  he  was  pretty  sure,  that  he  never 
considered  he  had  any  control  over  the 
principal  of  the  third  set  apart,  upon  which 
the  interest  was  to  be  paid  to  the  widow ;  or 
had  any  right  to  collect  the  same  or  in  any 
way  to  interfere  with  it,  or  control  it ;  and 
never  did.  Has  a  distinct  impression  that 
by  a  decree  of  the  court,  Mr.  Irick  was  au- 
thorized to  pay  the  same  into  the  hands  of 
the  general  receiver  of  the  court.     The  cause 
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continued    on    the    docket   until  June  1864, 
when  the  papers  were  loat  or  burned. 

It  was  in  proof  by  one  of  the  heirs,  that 
he  applied  to  Irick  in  1863,  for  the  interest 
on  the  widow's  money,  when  he  asked  if 
she  would  take  Confederate  money;  and 
witness  told  him  she  would  not.  This  wit- 
ness stated  that  neither  the  widow  nor  an3' 
of  the  heirs  had  notice  of  the  purpose  of 
Irick  to  pay  the  money  into  the  hands  of 
the  receiver  of  the  court,  or  to  make  any 
other  disposition  of  it.  Another  of  the 
heirs  stated  that  he  presented  to  IricH  in 
1865,  an  order  from  his  mother  for  some  of 
her  interest ;  when  Irick  informed  him,  that 
he  did  not  owe  her  anything ;  he  had  got 
an  order  from  court  and  paid  it  over  to  the 
receiver.  Witness  asked  him,  if  he  had 
consulted  Mr.  Woodson  on  It.  He  told 
witness  he  had  not. 

The  cause  came  on  to  be  heard  on  the  Ist 
day  of  November  1867,  when  the  court  dis- 
missed the  bill,  so  far  as  it  sought  to  charge 
Irick  and  Effinger  with  the  sum  of  $4,269.89, 
paid  by  Irick  to  Effinger  under  the  order  of 
October  1862;  and  directed  an  account  of 
the  amounts  to  be  paid  by  Irick  to  the  heirs, 
on  account  of  the    payment  which  fell  due 

in  May  1862. 
619  *In  August  1869,  General  Canby, 
the  military  commander  of  the  dis- 
trict, sent  an  order  to  the  judge,  to  set  aside 
the  decree  of  the  1st  of  November  1867,  and 
rehear  the  cause.  And  the  plaintiffs  hav- 
ing filed  a  petition  for  a  rehearing  of  the 
decree,  and  also  a  bill  of  review,  the  court 
on  the  27th  of  November  1869,  set  aside  the 
decree,  and  the  cause  was  continued  until 
the  commissioner  should  report  on  the  ac- 
count. 

On  the  25th  of  November  1870,  the  cause 
came  on  again  to  be  reheard,  when  the  court 
held  that  there  was  no  error  in  the  decree 
of  November  1st,  1867 ;  and  that  the  same 
was  final  as  to  the  matters  therein  decided ; 
and  that  decree  was  re-affirmed.  And  it 
was  decreed  that  the  decree  of  the  27th  of 
November  1869,  be  set  aside  and  annulled 
as  having  been  improvidently  made,  and 
without  authority ;  and  that  the  petition  for 
a  rehearing,  and  the  bill  of  review  of  the 
plaintiffs,  be  dismissed  with  costs.  From 
this  decree  the  plaintiffs  applied  to  this 
court  for  an  appeal;  which  was  allowed. 

Fultz,  for  the  appellants. 

Baldwin  &  Cochran,  for  the  appellees. 

* 

ANDERSON,  J.  delivered  the  opinion  of 
the  court. 

A  chancery  suit  was  brought  in  the  Cir- 
cuit court  of  Rockingham  county,  in  the 
year  1856,  by  the  widow  and  heirs  of  Abra- 
ham Beery,  for  a  partition  of  the  lands,  of 
which  he  died  seized.  The  record  of  the 
suit  has  been  lost  or  destroyed,  or  burned 
up,  with  the  other  records  of  the  court,  and 
we  have  only  secondary  evidence  of  what 
was  done.  There  was  a  decree  for  the  sale 
of  the  land,  and  the  sale  was  made  in  Feb- 
ruary 1857,  by  John  C.    Woodson,   who  was 


appointed  a  commissioner  for  the  purpose; 
which  sale  was  reported  to  and  confirmed 
by  the  court.  The  terms  of  the  sale  were, 
one- third  down,  and  the  residue  in  five 
equal  annual  instalments.  A.  B.  Irick, 

620  the  appellee,  in  connection  *with  one 
Stevens,  whom  he  afterwards  bought 

out,  was  the  purchaser,  at  the  price  of 
$12,437.08. 

This  suit  was  brought  by  the  widow  and 
heirs,  to  recover  what  is  still  due  them  of 
that  fund,  and  to  subject  the  land  to  its 
payment. 

The  original  suit  having  been  brought 
for  partition  by  sale,  it  was  one  of  the  first 
duties  of  the  court  to  determine  what  should 
be  the  widow's  share  in  the  proceeds.  That 
was  precedent  to  a  partition  among  the 
heirs.  They  allege,  and  the  commissioner 
proves,  that  one  of  the  terms  of  the  decree 
was,  that  one-third  of  the  purchase  money 
should  be  set  apart,  the  interest  on  which 
should  be  paid  annually  to  the  widow,  dur- 
ing her  life,  in  lieu  of  dower ;  a  disposition 
which  seemed  to  be  satisfactory  to  all  par- 
ties concerned. 

Accordingly  an  agreement  seems  to  have 
been  made  between  the  widow  and  heirs  and 
the  purchaser,  with  the  sanction  of  the 
commissioner,  that  he  should  pay  the  two- 
thirds  of  the  cash  payment,  and  of  the  de- 
ferred payments,  to- the  heirs,  as  they  were 
respectively  due,  and  retain  in  his  own 
hands  the  remaining  one  third ;  and  to  pay 
interest  thereon  annually  to  the  widow, 
during  her  life ;  the  same  to  be  secured,  to- 
gether with  the  deferred  payments  to  the 
heirs,  by  a  lien  upon  the  land.  Irick  in  his 
answer  says,  that  he  purchased  at  the  sale, 
** under  the  impression,  and  from  statements 
made  by  the  commissioner,  that  one-third 
of  the  purchase  money  could  be  retained 
during  the  life  of  the  widow;  that  such 
were  not  the  terms  of  the  sale,  but  that  it 
was  likely  such  an  arrangement  could  be 
made."  And  it  seems  that  such  an  ar- 
rangement was  made.  The  down  payment 
with  interest  from  the  date  of  sale  to  the 
8th  of  May  1857,  when  it  was  payable, 
amounted  to  $4,203.73.  Of  this  sum,  he  paid 
only  two-thirds — the  part  coming  to  the 
heirs;  and  for  the  remaining  third,  gave 
his  bond,  the  interest  on  which  the  widow- 
was  entitled  to.  For  each  of  the  deferred 
payments    he   gave   two   bonds,    one 

621  *for   $1,105.52   for   the  heirs;  and  the 
other   for   $552.76,    on  which  interest 

was  to  be  paid  annually  to  the  widow.  And 
it  appears  that  he  paid  up  regularly  to  the 
heirs  their  portion,  as  the  bonds  fell  due, 
and  the  interest  annually,  to  the  widow 
until  May  1862,  upon  the  bonds  set  apart  as 
a  fund  for  her.  Commissioner  Woodson 
proves,  that  Irick  generally  made  payment 
to  the  heirs,  took  their  receipts  and  the 
widow's  receipt  for  the  interest,  which  he 
brought  to  him,  and  took  up  the  bonds,  and 
was  credited  for  the  interest  paid  to  the 
widow.  He  also  testified  that  he  never  con- 
sidered that  he  had  any  control  of  the  prin- 
cipal of  the  part  set  apart  for  the  widow, 
**or   that    he    had    any  right  to  collect  the 
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same,  or  in  any  way  to  interfere  with  it  or 
control  it,  and  never  did."  Why  would  he 
not  have  had  the  right  to  collect  it,  if  there 
had  not  been  an  agreement,  as  is  alleged, 
as  to  the  investment ;  or  a  decree  to  that 
effect? 

The  court  is  of  opinion,  from  the  adjust- 
ment made  by  the  commissioner,  and  the 
widow  and  heirs,  with  the  purchaser;  from 
the  subsequent  acts  of  the  parties,  and  from 
the  testimony  of  the  commissioner,  that  it 
was  mutually  agreed  by  them  all,  or  so 
provided  by  the  decree,  that  one -third  of 
the  purchase  money  should  remain  in  the 
hands  of  the  purchaser,  during  the  life  of 
the  widow,  as  an  invested  fund,  secured  by 
a  lien  upon  the  land,  the  interest  on  which 
was  to  '  be  paid  to  her  annually,  in  lieu  of 
dower. 

It  appears  from  the  record,  that  all  parties 
were  satisfied  with  this  arrangement,  and 
that  no  change  was  desired,  until  October 
1862.  The  circulating  medium  had  then 
become  greatly  inflated,  by  the  liberal  issue 
of  Conf^erate  treasury  notes,  and  had  be- 
come greatly  depreciated,  rating  at  2}i  for 
1  in  relation  to  gold  as  the  standard.  It 
was  then  that  Mr.  Irick  conceived  the  idea 
of  relieving  himself  of  this  indebtedness, 
bj  discharging  his  obligations  in  this  de- 
preciated currency. 

He  did  not  propose  it  to  the  widow 
622  or  heirs,  the  only  ^persons  besides 
himself  who  were  interested,  to  whom 
he  had  been  making  the  payments  thereto- 
fore ;  and  with  whom  his  agreement  to  re- 
tain the  fund  had  been  made.  They  had 
the  right  to  receive  it,  if  they  were  all 
willing  and  were  sui  juris.  Nor  did  he 
apply  to  Commissioner  Woodson  to  receive 
it.  It  seems  that  Woodson  was  authorized 
to  collect  the  other  bonds,  and  the  interest 
on  the  widow's  fund,  and  needed  no  further 
order  of  court  to  confer  on  him  that  author- 
ity. Why  could  he  not  in  like  manner  col- 
lect the  other  bonds  for  the  purchase  money, 
which  had  not  hitherto  been  collected,  but 
only  the  interest  annually  for  the  widow, 
if  there  had  been  no  agreement  or  provision 
of  the  decree,  inhibiting  their  collection, 
and  placing  them  on  a  different  footing 
from  the  other  t>onds?  The  fact  that  the 
appellee  deemed  it  necessary  to  apply  to  the 
court  for  an  order,  shows  that  he  did  not 
consider  that  he  had  a  right  to  pay  it  with- 
out such  order,  and  consequently  was 
restricted  in  his  right  to  pay,  by  his  agree- 
ment with  the  other  parties,  or  by  a  provi- 
sion in  the  decree.  He  does  not  pretend 
that  he  applied  to  the  commissioner  to  re- 
ceive payment.  But  he  says  that  he  paid 
the  fund  to  the  receiver  of  the  court,  under 
an  order  of  the  court.  He  does  not  seem  to 
have  thought  that  he  could  pay  it  to  the 
commissioner  who  was  authorized  to  re- 
ceive payment  of  the  other  bonds,  and  of 
the  interest  for  the  widow ;  but  says  in  his 
deposition,  **I  gave  the  papers  to  Mr.  Wood- 
son, whom  I  presumed  would  attend  to  it; 
or  rather  Mr.  Woodson  had  the  papers, 
bonds,  &c.,  and  said  (he  does  not  now  pre- 
sume) he  would  attend  to  the  matter  before 


the  court.**  But  Mr,  Woodson  does  not 
seem  to  recollect  any  thing  about  it.  He 
says  he  has  no  recollection  of  being  at  the 
Circuit  court  for  Rockingham,  either  in 
May  or  October  1862 ;  and  has  no  recollec- 
tion of  what  was  done  at  those  courts.  And 
Henry  C.  Beery  testifies,  that  he  asked  Mr. 
Irick,  whether  he  had  consulted  Mr.  Wood- 
son on  it,  and  he  told  him  that  he  had 

623  not.     It  *may  have  been   the  impres- 
sion of  Mr.  Irick,  that  he  had  applied 

to  Mr.  Woodson  to  attend  to  getting  the 
order  for  him ;  but  he  seems  not  to  have 
had  a  distinct  recollection  when  he  gave 
his  deposition ;  and  the  other  evidence  shows 
that  he  was  probably  mistaken.  It  is  very 
evident  that  the  motion  in  court  was  not 
made  by  Mr.  Woodson.  By  whom  it  was 
made  does  not  appear.  It  is  not  material 
in  the  decision  of  the  cause  to  know ;  but 
in  some  aspects  of  the  cause,  it  might  have 
been  to  the  advantage  of  Mr.  Irick  to  have 
shown. 

But  of  this  there  is  no  doubt,  that  the 
motion  was  made  without  notice  to  the 
widow  and  heirs;  and  that  the  order  direct- 
ing him  to  pay  the  money  into  the  hands 
of  the  receiver  of  the  court,  was  made  not 
only  without  their  consent,  but  without 
their  knowledge.  The  widow  seems  to  have 
known  nothing  of  it  in  May  1863.  She  then 
sent  to  him  for  her  interest.  When  asked 
for  it  by  her  agent,  he  inquired  of  him  if 
he  would  receive  Confederate  money.  Be- 
ing answered  in  the  negative,  he  did  not 
even  then  inform  him  that  he  had  paid  the 
principal  and  interest  to  the  receiver  of  the 
court,  under  its  order,  but  suffered  him  to 
leave  him  under  the  impression,  from  what 
he  said,  that  he  still  held  the  fund.  And 
the  widow  and  some  of  the  heirs  seem  not 
to  have  been  better  informed  (and  it  does 
not  appear  that  any  of  them  were),  until 
after  the  termination  of  the  war.  There 
may  have  been  no  design  on  the  part  of  the 
appellee  to  conceal  the  fact  from  the  widow 
and  heirs.  And  his  withholding  it  from 
the  agent  of  the  widow,  when  he  ought  to 
have  known  that  he  was  ignorant  of  it,  may 
have  been  from  want  of  reflection,  and  not 
from  a  design  to  withhold  from  the  widow 
and  heirs  information  which  might  lead  to 
the  institution  of  proceedings  to  undo  what 
had  been  done.  The  court  would  be  slow 
to  believe  that  the  order  of  court  had  been 
surreptitiously  obtained;  yet  they  cannot 
be  blind  to  the  proofs  in  the  cause,  which 
look   that    wa^,    though    not   deemed 

624  sufficient  *to  justify   the  imputation. 
But   it    is   evident   that   the  appellee 

obtained  the  order  upon  an  ex  parte  motion, 
without  the  consent  or  knowledge  of  the 
widow  and  heirs,  and  without  notice  to 
them ;  and  that  they  had  no  opportunity  to 
resist  the  motion,  which  they  doubtless 
would  have  done,  and  successfully,  if  they 
had  had  notice  of  it. 

The  court  is  of  opinion,  whether  the  in- 
vestment of  the  widow's  fund,  as  stated, 
was  made  by  the  decree  of  the  court,  or  by 
the  agreement  of  the  parties,  that  no  sub- 
sequent order  upon  the  motion  of  the  debtor^ 
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who  was  not  a  party  to  the  suit,  changing 
that  investment,  is  binding  upon  the  widow 
and  heirs,  unless  made  bj  their  consent,  or 
upon  notice  to  them.  Upon  one  hypothesis 
it  was  to  set  aside  a  decree  of  the  court; 
upon  the  other,  it  was  to  rescind  an  agree- 
ment— neither  of  which  could  be  done  on 
motion  without  notice. 

The  court  is,  therefore,  of  opinion  that 
the  order  of  the  court  authorizing  the 
debtor,  on  his  motion,  to  change  the  invest- 
ment of  the  widow's  fund  and  to  pay  it  to 
the  receiver  of  the  court,  being  made  with- 
out the  consent  of  the  widow  and  heirs,  or 
notice  to  them,  is  not  binding  on  them  and 
cannot  discharge  the  appellee  from  his  ob- 
ligations, or  release  the  land  from  the  vend- 
or's lien. 

The  court  is  further  of  opinion  that  the 
payment  made  by  the  appellee  to  the  re- 
ceiver, being  under  an  order  of  court  which 
is  null  and  void  as  to  the  widow  and  heirs, 
the  relation  of  the  debtor  to  them  is  as  if 
such  payment  had  not  been  made ;  and  their 
right  of  action  to  have  and  demand  the 
same  of  their  debtor  is  direct  and  immedi- 
ate, and  no  question  as  to  the  liability  of 
the  receiver  can  be  interposed  to  impede  its 
assertion.  The  liability  of  the  receiver,  or 
the  extent  of  his  liability,  are  questions 
between  him  and  A.  B.  Irick ;  and  do  not 
concern  the  appellants.  But  whilst  this  is 
so,  the  receiver,  having  been  made  a  party 

to  this  suit,  if  he  is  liable  to  Irick, 
625      *the  latter  might  have    had  a   decree 

over  against  him,  if  he  had  asked  it. 
But  the  court  below  has  not  passed  upon 
the  question  of  the  receiver's  liability  to 
Irick,  and  has  not  been  asked  to  do  so.  It 
would  seem  to  be  most  proper,  therefore, 
that  this  court,  which  has  only  appellate 
jurisdiction — though  in  a  proper  case  it 
might  do  so — should  not  undertake,  prima- 
rily in  the  state  of  the  pleadings  in  this 
case,  to  decide  upon  their  reciprocal  rights 
and  liabilities ;  but  the  parties  should  be 
allowed,  when  the  cause  goes  back  to  the 
lower  court,  to  litigate  those  matters,  if 
they  think  proper,  before  that  court,  that 
the  respective  rights  and  liabilities  of  the 
said  parties  as  to  each  other  may  be  settled 
and  determined  in  this  suit. 

The  court  is  of  opinion  that  so  much  of 
the  decree  of  the  Circuit  court,  of  November 
23,  1867,  as  dismissed  the  plaintiffs'  bill,  so 
far  as  it  seeks  to  charge  A.  B.  Irick  and 
M.  H.  Effinger  with  liability  for  the  sum 
of  $4,269.89,  paid  by  the  said  Irick  under 
the  decree  of  October  1862,  to  the  receiver 
and  invested  by  him  in  Confederate  States 
bonds,  is  erroneous,  and  that  the  Circuit 
court  did  not  err  in  granting  the  plaintiffs 
leave  to  file  their  bill  of  review. 

And  the  court  is  further  of  opinion,  for 
reasons  already  stated,  that  the  decree  of 
the  25th  of  November  1870,  is  erroneous  in 
re-affirming  the  decree  of  November  23d, 
1867,  and  in  dismissing  the  bill  of  review ; 
and  that  the  same,  as  also  the  decree  of  the 
23d  of  November  1867,  so  far  as  it  dismisses 


the  bill  against  Irick  and  Effinger,  must 
be  reversed. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  order  of  court  of  October  1862,  author- 
izing A.  B.  Irick  to  pay  to  the  receiver  of 
the  court  the  fund  in  his  hands,  which  had 
been  set  apart  for  the  widow  of  Abra- 

626  ham    Beeiy   during   her    life,    *upon 
which  she  was  to  receive  the  interest 

annually,  in  lieu  of  dower,  was  not  binding 
on  the  widow  and  heirs,  but  was  null  and 
void  as  to  them;  and  that  the  payment 
made  by  the  said  Irick  to  the  receiver  of 
the  court,  under  said  order,  does  not  dis- 
charge his  obligation  to  the  widow  and 
heirs,  or  release  the  land  from  the  vendor's 
lien ;  and  that  the  appellants  are  entitled 
to  a  decree  against  the  said  Irick  for  the 
principal  of  said  bonds  which  had  been  set 
apart  for  the  widow,  to  be  safely  invested 
by  the  court  during  the  lifetime  of  the 
widow :  and  that  she  is  also  entitled  to  a 
decree  against  him  for  the  interest  which 
is  in  arrear  and  unpaid  upon  said  bonds, 
subjecting  the  land  to  the  payment  of  both 
principal  and  interest  with  a  proviso,  that 
if  the  said  Irick  shall  pay  up  the  interest 
due  and  in  arrear  to  the  widow  in  a  reason- 
able time,  to  be  designated  by  the  Circuit 
court,  and  shall  pay  the  balance  which  the 
said  court  may  ascertain  to  be  due  on  the 
bonds,  which  were  set  apart  for  the  heirs, 
and  shall  execute  his  bond  for  the  principal 
sum  which  was  set  apart  as  a  fund  for  the 
lifetime  of  the  widow,  and  punctually  pay 
the  interest  accruing  thereon  annually,  to 
the  widow  during  her  life,  then  and  in  that 
case  the  execution  of  said  decree  requiring 
the  payment  of  the  principal  sum  aforesaid 
set  apart  for  the  widow,  shall  be  suspended 
during  her  life  and  for  six  months  after  her 
death,  but  shall  be  a  charge  upon  the  whole 
land,  for  which  the  said  debt,  as  a  part  of 
the  purchase  money,  was  originally  con- 
tracted by  the  said  Irick.* 

It  is,  therefore,  decreed  and  ordered  b)* 
the  court,  that  the  decree  of  November  23, 
1867,  so'far  as  it  dismisses  the  plaintiffs'  bill 
against  Irick  and  Effinger,  and  the  decree 
of  November  25,  1870,  re-affirming  said  de- 
cree and  dismissing  the  plaintiffs'  bill  of 
review,  be  reversed  and  annulled ;  and  that 
the  appellee,  Irick,  pay  to  the  appellants 
their  costs  expended  in  the  prosecution  of 
their  appeal  here.  And  the  cause  is  re- 
manded to  the  Circuit  court  of  Augusta 
county,  to  be   proceeded  with  in  con- 

627  formity  *to  the   principles  of  this  de- 
cree; in  which   proceedings   the   said 

Irick  and  Effinger,  or  either  of  them,  if 
they,  or  he,  desire  it,  may  litigate  the  ques- 
tion of  liability  of  the  latter  to  the  former, 
and  the  extent  of  such  liability,  if  there  be 
any,  to  be  settled  and  determined  by  the 
said  Circuit  court,  and  to  be  decreed  accord- 
ingly. Which  is  ordered  to  be  certi^ed  to 
the  said  Circuit  court  of  Augusta  county. 
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628  *Newton'8  Ex'or  v.  Bushong  &  als. 

Aaffiist  Term,  1872,  Staunton. 
[12  Am.  Rep.  56a] 

Coiill«catloa  by  Confederate  Ooveftunent— Execator.* 

—Money  received  by  an  execntor  dnrinff  the  war, 
belonglnff  to  a  citizen  of  Indiana,  was  confiscated 
by  tlie  Confederate  flrovemmenL  Held:  The 
Confederate  srovernment  In  the  exercise  of  her 
belligerent  rig-hts.  had  authority  to  confiscate  the 
property  of  alien  enemies,  and  the  execntor  Is 
not  responsible  for  the  money  confiscated. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Augusta  county,  brought  in  April 
1B66,  by  Samuel  Bushong  and  others,  lega- 
tees of  Mary  C.  Bushong,  against  John 
Newton,  as  her  executor,  for  an  account  of 
the  estate  of  his  testatrix,  and  the  payment 
of  their  legacies. 

Mary  C.  Bushong  died  in  the  year  1860, 
having  made  her  will,  which  was  duly  ad- 
mitted to  probate,  and  John  Newton  quali- 
fied as  her  executor.  He  delivered  to  the 
legatees  the  specific  articles  bequeathed  to 
them,  sold  the  other  personal  estate  on  the 
7th  of  September  1860,  on  a  credit  of  nine 
months,  and  in  November  1861,  the  com- 
missioner reported  his  administration  ac- 
count to  the  court;  showing  the  amount  in 
his  hands  on  the  Ist  of  July  1861,  to  be 
$1,720.24. 

Mrs.  Bushong  by  her  will  gave  to  her  son 
Samuel,  who  lived  in  Indiana,  one  hundred 
dollars;  to  Peter  V.  Bushong,  four  hundred 
dollars;  to  her  grandson  Jacob  Cox,  who 
was  a  minor,  and  so  continued  during  the 
war,  fifty  dollars;  and  the  residue  of  her 
estate  she  gave  to  Peter  V.  and  Mary  A. 
Bushong. 

Newton,  the  executor,  gave  his  dep- 

629  osition  in  the  case.     *He  says  the  set- 
tlement was  made  by  the  commissioner 

in  June  1861 ;  and  when  it  was  made  Peter 
V.  and  Mary  A.  Bushong  had  gone  on  a 
visit  to  their  brother  and  sisters,  in  Indiana ; 
which  prevented  his  paying  them  their  leg- 
acies at  the  time  the  settlement  was  made. 
They  went  in  March  or  April  1861,  and  did 
not  return  until  the  war  was  over.  The 
money  remained  in  his  hands  for  a  consid- 
erable time,  until  he  was  ordered  by  Thomas 
J.  Michie,  the  receiver  of  the  Confederate 
States  government,  to  report  the  amount  of 
the  fund  for  confiscation.  He  reported  that 
there  was  $100  due  to  Samuel  Bushong ;  and 
that  was  confiscated.  He  then  stated  to 
the  commissioner  the  circumstances  under 
which  Peter  V.  and  Mary  A.  Bushong  had 
left  for  Indiana,  in  the  spring  of  1861,  on 
a  visit  to  their  brother  and  sisters,  with 
the  positive  assurance  that  they  would  re- 
turn in  a  short  time ;  and  this  induced  Mr. 

Twitcdciste  Oovenunetit.— The  principal  case  is 
cited  and  strong-ly  approved  in  several  subsequent 
«*e8  as  authority  for  the  proposition  that  the  Con- 
federate g-ovemment  had  all  the  attributes  of  a 
(U  facto,  if  not  a  de  Jure,  government.  See  Dinwiddle 
Co.  v.  Stuart,  etc..  Co.,  28  Oratt  688:  Pllson  v.  Bush- 
oar. »  Oratt  836:  Bier  &  Mann  v.  Dozier.  24  Gratt 
10:  Rnckman'v.  Liffhtner.  24  Gratt.  28:  Miller  v.  Cook, 
7?Va.818. 


Michie  not  to  require  him  to  report  their 
shares  for  confiscation.  After  which  he 
deposited  the  amount  he  considered  due  the 
estate  in  the  Central  Bank  of  Virginia, 
where  he  kept  it  for  some  considerable  time ; 
when  finding  that  Confederate  money  was 
depreciating  very  fast,  he  concluded  to  in- 
vest the  fund  in  Confederate  eight  per  cent, 
bonds;  believing  that  to  be  safe  and  better 
than  the  money;  and  there  it  still  remained. 
He  was  ready  to  pav  it  over  at  any  time 
after  the  settlement,  in  the  bonds  or  in  the 
money,  if  the  parties  preferred  it.  The 
amount  invested  did  not  quite  equal  the 
amount  due.  There  was  a  small  legacy  due 
a  grandson,  a  minor,  which  he  kept  out  to 
pay,  but  he  never  could  get  him  to  choose 
a  guardian,  and  could  not  pay  it.  The 
Confederate  bonds  were  procured  in  March 
1863. 

The  accounts  were  referred  to  a  commis- 
sioner; who  reported,  charging  the  executor 
with  tiie  whole  fund  in  his  hands,  and 
crediting  him  with  his  payments  made 
since  the  settlement  of  his  account ;  and  he 
reported  that  there  was  due  of  principal 
630  to  Peter  V.  Bushong,  *$831.63;  to 
.  Mary  A.  Bushong,  $486.53,  and  to 
Samuel   Bushong  and  Cox,  their   legacies. 

John  Newton  having  died,  the  suit  was 
revived  against  his  executor,  Isaac  Newton ; 
and  the  cause  came  on  to  be  heard  upon  the 
12th  of  November  1870;  when  the  court 
made  a  decree  in  favor  of  the  plaintiffs  re- 
spectively for  the  sums  of  money  reported 
to  be  due  to  them,  with  interest  from  the 
1st  of  April  1866.  And  thereupon  Isaac 
Newton  applied  to  this  court  for  an  appeal 
from  the  decree ;  which  was  allowed. 

H.  W,  Sheifey  A  Bumgardner,  for  the 
appellant. 

Fultz,  for  the  appellee. 

STAPLES,  J.  The  important  question 
in  this  case  relates  to  the  legacy  of  Samuel 
Bushong,  a  resident  of  the  state  of  Indiana. 
This  legacy  was,  in  March  1862,  reported 
by  the  executor  to  a  Confederate  receiver, 
and  was  confiscated  as  the  property  of  an 
alien  enemy.  According  to  the  statement 
of  the  executor  the  fund  had  been  in  his 
hands  since  July  1861,  part  of  the  proceeds 
of  the  sale  of  personal  estate  belonging  to 
the  testatrix.  There  is  no  evidence  of  his 
assent  to,  or  his  participation  in,  the  act  of 
confiscation.  On  the  contrary,  it  is  to  be 
inferred  that  he  only  made  the  report  and 
payment  because  he  was  ordered  so  to  do  by 
the  proper  authorities.  The  question  is 
now  presented,  whether  the  payment  thus 
made  protects  the  executor  against  the 
claim  of  the  legatee. 

In  order  properly  to  discuss  this  question, 
the  acts  of  confiscation  or  sequestration 
passed  by  the  Confederate  Congress  must 
be  briefly  noticed.  The  first  of  these  was 
passed  30th  of  August  1861,  the  second, 
amendatory  thereof,  the  15th  Februarv  1862. 
It  is  unnecessary  to  state  in  detail  the  va- 
rious provisions  of  these  acts.  It  will  be 
seen    by   a   reference   thereto,  it  was  made 
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the  duty  of  every  person  having-  in  his 

631  possession   or  under   his  control  *the 
effects  of  an  alien   enemy   speedily  to^ 

inform  the  receiver  in  his  district  of  the 
fact.  A  failure  so  to  do  was  declared  a 
high  misdemeanor,  punishable  by  fine  and 
imprisonment,  and  also  a  forfeiture  of 
double  the  amount,  at  the  suit  of  the  gov- 
ernment. It  was  also  provided,  that  any 
person  who,  after  g-iving  such  information, 
should  fail  to  pay  over  and  deliver  on  de- 
mand made  by  the  receiver,  the  money  or 
effects  in  his  hands,  shall  stand  in  con- 
tempt, and  be  proceeded  ag^ainst  as  in  other 
cases  of  contempt.  And  the  court  or  jud^e 
was  authorized  to  imprison  the  offender 
until  he  should  fully  comply  with  the  re- 
quirements of  the  act. 

Under  the  provisions  of  the  original  act, 
the  court  was  empowered  to  leave  the  se- 
questered property  or  effects  in  the  posses- 
sion of  the  debtor  or  other  person,  requiring^ 
security  for  its  safe-keeping,  and  payment 
or  delivery  whenever  required  by  the  court. 
The  amended  act,  however,  makes  a  very 
material  change  in  this  respect.  That  act 
creates  a  distinction  between  persons  in 
actual  possession  of,  or  having  under  their 
control,  the  effects  of  alien  enemies,  and 
persons  owing  debts  to  alien  creditors.  In 
the  former  case  immediate  payment  or  de- 
livery was  required  to  be  made  to  the  re- 
ceiver without  qualification  or  condition. 
In  the  latter  case  payment  of  interest  was 
only  exacted,  and  no  execution  could  be 
issued  during  the  war  against  the  debtor 
who  faithfully  complied  with  the  statute  in 
giving  information  of  his  indebtedness. 
The  reason  of  this  distinction  is  apparent. 
A  trustee,  fiduciary  or  other  person  having 
property  or  money  in  his  actual  possession, 
or  under  his  control,  could  not  justly  de- 
mand any  delay  or  indulgence.  There  could 
be  no  valid  reason  why  payment  should 
not  at  once  be  made  to  the  receiver.  A  mere 
debtor,  on  the  other  hand,  might  be  sub- 
jected to  considerable  inconvenience  in 
making  such  payment,  and  as  by  the  laws 
of  nearly  all  the  states  South,  the  collection 
of  debts  was  stayed,  the  Confederate  gov- 
ernment extended  the  same  indulgence 

632  *to  parties  indebted  to  alien  enemies. 
In    the    present   case    the    fund    was 

deposited  in  bank  to  the  credit  of  the  exec- 
utor, and  was  therefore  under  his  control. 
He  was  within  the  express  terms  of  the  law, 
and  the  question  is,  was  he  bound  to  obey  it. 
It  will  be  observed  that  these  provisions 
were  of  a  highly  stringent  character.  That 
the  Confederate  government  hid  the  power 
to  enforce  them,  no  one  familiar  with  the 
history  of  that  period  will  question.  It 
was  a  government  of  paramount  force,  to 
whose  laws  and  mandates  every  citizen 
within  its  jurisdiction  was  constrained  to 
yield  implicit  obedience.  Indeed  this  was 
conceded  in  the  argument.  It  was  said, 
however,  that  this  government  was  an  un- 
lawful and  treasonable  organization,  and  no 
act  done  under  its  authority  prejudicial  to 
the  rights  of  loyal  citizens  of  the  United 
Spates  can  be  recognized  as  valid  by  the 
courts. 


In  support  of  this  view,  an  opinion  of 
Chief  Justice  Chase,  delivered  at  Richmond 
in  Keppell's  admrnistrator  v.  Petersburg 
Railroad  company,  is  relied  on.  It  seems 
that  Mrs.  Keppell  was  a  stockholder  in  that 
company,  and  that  a  part  of  her  stock  was 
confiscated  and  sold  during  the  war.  In 
a  suit  against  the  company  by  Mrs.  Kep- 
pell's administrator,  the  company  claimed 
a  credit  for  the  dividends  paid  to  the  Con- 
federate receiver  and  to  the  purchasers  of 
the  stock  sold.  The  learned  Chief  Justice 
conceded  that  if  the  dividends  belonging 
to  Mrs.  Keppell  had  been  set  apart  to  her 
specially,  and  the  money  thus  set  apart 
had  been  taken  from  the  officers  of  the 
company  without  their  consent,  by  the 
application  of  force,  either  actual  or 
menaced,  under  circumstances  amounting 
to  duress,  the  loss  must  have  been  borne 
by  her.  But  nothing  of  the  kind  appeared. 
No  dividends  were  set  apart ;  there  was  no 
force  actual  or  threatened.  On  the  contrary, 
the  conduct  of  the  company  afforded  a  rea- 
sonable inference  that  they  were  not  invol- 
untary accessories  to  the  whole  action 
633  of  the  government.  The  *facts  of 
the  case  are  not  reported  in  the  volume 
to  which  we  have  been  referred.  It  is 
therefore  somewhat  difficult  to  understand 
what  is  meant  by  the  expression  **applica- 
tion  of  force  actual  or  menaced,  unde«*  cir- 
cumstances amounting  to  duress."  We  are 
not  told  how  far  the  person  holding  the 
effects  of  an  alien  enemy  was  required  to 
go — what  amount  of  resistance  he  was  ex- 
pected to  display  in  defence  of  property 
belonging  to  a  loyal  citizen  of  the  United 
States. 

A  government  of  supreme  authority 
denouncing  the  penalties  of  fine,  imprison- 
ment and  forfeiture  upon  acts  of  disobedi- 
ence to  its  proclaimed  will,  affords  as  strong 
an  illustration  of  ** menaced  force*'  as  can 
well  be  imagined.  What  does  it  matter  that 
such  a  government  is  unlawful.  A  citizen 
may  be  justified  in  resist*  ng  tyranny  and 
oppression,  but  he  is  under  no  obligation, 
nor  can  he  be  required  to  engage  in  a  hope- 
less and  dangerous  contest  with  the  govern- 
ment under  which  he  lives,  however  illegal 
it  may  be,  in  defence  of  ptopertj'  confided 
to  his  care  either  as  bailee, agent  or  executor. 
In  Thorington  v.  Smith,  8  Wall.  U.  S.  R. 
1,  Chief  Justice  Chase  declared  that  obe- 
dience to  the  authority  of  the  Confederate 
government  in  civil  or  local  matters  was 
not  only  a  necessity  but  a  duty.  Why  should 
a  different  rule  be  established  with  respect 
to  this  executor.  Had  he  refused  to  pay 
over  the  money,  everyone  familiar  with  the 
history  of  that  period,  and  the  temper  of 
the  public  mind,  knows  well  the  whole 
power  of  the  courts  and  the  laws  would 
have  been  exerted  against  him  to  enforce 
obedience.  What  was  he  to  do  under  such 
circumstances?  How  far  was  he  to  go  in 
his  resistance  to  the  law?  Was  he  to  sub- 
mit to  fine  and  imprisonment,  or  would  the 
threat  of  an  attachment  for  contempt  have 
excused  him  in  surrendering  the  fund?  I 
think  the  executor  was  well  justified  in  re- 
fusing to   incur  these  hazards.     He  wisely 
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declined    a    contest    with    a    g'ovemment 
which  the    whole  naval  and  military 

634  power  of  *the  United  States  could  not 
subdue  under  four  years.     We  are  not 

disposed, however,  to  rest  the  decision  of  this 
case  upon  this  narrow  and  restricted  view. 
It  may  be  placed  upon  a  hig'her  ground.  In 
Walker  v.  Christian,  21  Gratt.  pp.  291,  301, 
Judge  Moncure,  speaking  for  the  court, 
said,  **It  is  immaterial  to  enquire  whether 
the  Confederate  government  was  de  jure  or 
de  facto  only;  and  if  de  facto  only  for 
what  purpose  and  to  what  extent  it  was  a 
de  facto  government.  That  it  was  such  a 
government  to  a  considerable  extent  and 
for  many  purposes,  if  not  entirely  and  for 
all  purposes,  cannot  be  denied. "  It  is  said, 
however,  by  an  eminent  Federal  judge  that 
the  Confederate  government  did  not  possess 
all  the  attributes  of  a  government  de  facto 
in  the  highest  degree.  The  reason,  he 
assigns,  is  it  never  expelled  the  regular 
authorities  from  their  customary  seats  and 
functions.  It  never  held  the  national  cap- 
ital. It  never  asserted  any  authority  to 
represent  the  nation.  The  conclusion  he 
deduces  therefore  is,  it  must  be  regarded  as 
an  unlawful  organization,  and  all  its  acts 
and  proceedings  for  the  confiscation  of  the 
property  of  loyal  citizens  must  be  treated 
as  absolutely  null  and  void. 

The  test  here  suggested  may  be  a  correct 
one,  when  applied  to  a  people  having  but 
one  central  consolidated  government.  In 
such  States  or  communities,  as  a  general 
thing,  the  object  of  every  revolutionary 
movement  is  to  overthrow  and  expel  the 
existing  government,  to  occupy  the  capital 
and  give  laws  to  the  nation.  So  long  as  the 
organization  falls  short  of  this  result,  it 
may  be  a  question  whether  it  possesses  the 
attributes  of  a  de  facto  government  in  the 
highest  degree.  However  this  may  be,  the 
test  suggested  cannot  in  justice  be  applied 
to  the  Confederate  States.  They  did  not 
attempt  or  desire  to  occupy  the  national 
capital  as  their  seat  of  government,  nor  to 
give  laws  to  the  people  of  the  United  States. 
The  whole  scope  and  object  of  the  move- 
ment was  a  separation  from  the  North- 
em     States:    the     formation     of    an 

635  ^independent   confederation;    the  es* 
tablishment  of  a  new  government  over 

their  own  people  within  their  own  territorial 
limits  and  jurisdiction.  How  eminently 
successful  this  struggle  was  for  four  years, 
at  least,  in  the  attainment  of  these  objects, 
let  the  Suoreme  court  of  the  United  States 
answer.  In  Mauran  v.  Insurance  Company, 
6WaU.  U.  S.  K.  1,  the  question  was  pre- 
sented, whether  a  Northern  insurance  com- 
pany was  liable  for  the  value  of  a  vessel 
captured  by  the  naval  forces  of  the  Con- 
federate government.  Mr.  Justice  Nelson, 
in  discussing  the  principles  governing  the 
rights  and  liabilities  of  underwriters  in 
such  cases,  used  the  following  language : 
''Still  it  cannot  be  denied  but  that  by  the 
use  of  these  unlawful  and  unconstitutional 
means  a  government  in  fact  was  erected, 
greater  in  territonr  than  many  of  the  old 
governments  of    Europe,    complete  in   ths 


organization  of  all  its  parts,  containing 
within  its  limits  more  than  eleven  millions 
of  people,  and  of  sufficient  resources  in  men 
and  money  to  carry  on  a  civil  war  of  un- 
exampled dimensions ;  and  during  all  which 
time  the  exercise  of  many  belligerent  rights 
were  either  conceded  to  it,  or  were  acquiesced 
in  by  the  supreme  government ;  such  as  the 
treatment  of  captives  both  on  land  and  sea 
as  prisoners  of  war,  the  exchange  of  pris- 
oners ;  their  vessels  captured,  recognized  as 
prizes  of  war,  and  dealt  with  accordingly ; 
their  property  seized  on  land  referred  to 
the  judicial  tribunals  for  adjudication ;  their 
ports  blockaded,  and  the  blockade  main- 
tained by  a  suitable  force,  and  duly  notified 
to  neutral  powers,  the  same  9s  in  open  and 
public  war.'* 

Again,  elsewhere  he  declares,  **We  refer 
to  the  conduct  of  the  war  as  a  matter  of 
fact  for  the  purpose  of  showing  that  the 
so-called  Confederate  States  were  in  the 
possession  of  many  of  the  highest  attributes 
of  government,  sufficiently  so  to  be  re- 
garded as  the  ruling  of   supreme  power  of 

the    country,     and     hence     captures 
636      *ttnder  its  commission    were   among 

those  excepted   out  of  the   policy  by 
the  warranty  of  the  insured." 

All  will  acknowledge  the  force  of  this 
description,  the  accuracy  and  truth  of  the 
picture.  If  the  laws  and  mandates  of  a 
government  thus  organized  and  powerful, 
will  not  protect  those  who  were  subject  to 
its  jurisdiction  and  yielded  it  obedience,  it> 
is  idle  to  say  that  the  citizens  or  subjects 
of  a  mere  de  facto  government  in  an3'  case, 
can  claim  exemption  under  its  authority. 
In  Thorington  v.  Smith,  Chief  Justice 
Chase  expresses  the  opinion,  that  the  Con- 
federate government  may  be  classed  among 
the  governments  of  which  those  established 
at  Castine  and  Tampico  are  examples. 
I^et  us  see  then  what  was  decided  with  ref- 
erence to  Castine.  It  was  an  American  port 
captured  by  British  forces  in  1814,  and  held 
in  possession  of  British  authorities  until 
the  treaty  of  peace  in  1815.  During  that 
period  foreign  goods  were  received  into  the 
port,  under  regulations  established  by  the 
enemy.  Some  of  these  goods  remained  in 
Castine  until  after  the  close  of  the  war. 
The  United  States  government  then  asserted 
a  right  to  levy  imports  and  duties  upon 
them.  The  supreme  court  of  the  United 
States  decided  this  claim  could  not  be  sus- 
tained; that  by  the  conquest  and  military 
occupation  of  Castine,  the  enemy  acquired 
that  firm  possession  which  enabled  him  to 
exercise  the  fullest  rights  of  sovereignty. 
By  the  surrender  the  inhabitants  passed 
under  a  temporary  allegiance  to  the  British 
government ;  and  were  bound  by  such  laws, 
and  such  only,  as  it  chose  to  recognize  and 
enforce.  Now,  if  the  learned  Chief  Justice 
be  correct  in  likening  the  Confederate  gov- 
ernment to  the  military  occupation  of 
Castine,  it  would  seem  that  the  same  results 
must  follow  in  both  cases.  The  law  of 
paramount  force,  which  protected  the  citizen 
against  the  claim  of  the  United  States, 
would     also    protect     the    bailee    or    fidu- 
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637  ciary,  who  had  surrendered  the  *fund 
in  his  hands  to  the  supreme  authority 

of  the  country.  In  such  cases  it  does  not 
matter  that  such  authority  is  denounced  as 
unlawful  and  treasonable.  The  same  thing 
may  be  said  of  every  mere  de  facto  govern- 
ment. It  is  unlawful,  because  it  is  simply 
de  facto.  The  right  to  confiscate  the  prop- 
erty of  enemies  during  war  does  not  depend 
upon  the  lawfulness  of  the  government 
which  enforces  it.  It  is  derived  from  a 
state  of  war,  and  is  called  the  right  of  war. 
Accordingly,  when  things  in  action  are 
confiscated,  peace  being  made  those  which 
are  paid  are  deemed  to  have  perished;  but 
those  not  paid  revive  and  are  restored  to 
their  true  creditors.  Ware  v.  Hylton,  3 
Dall.  R.  227 ;  Vattel  Book  3,  chap.  8,  {  138, 
and  chap.  9,  {  161. 

In  the  prize  cases,  2  Black.  U.  S.  R.  636, 
the  doctrine  that  the  parties  to  a  civil  war 
are  in  the  same  predicament  as  two  nations 
who  engage  in  a  contest,  and  have  recourse 
to  arms,  was  fully  recognized  and  sustained. 
It  was  also  there  held,  that  the  civil  war 
between  the  United  States  and  the  Con- 
federate States,  attained  such  character  and 
magnitude  as  to  give  to  the  United  States 
the  same  rights  and  powers  which  they 
might  exercise  in  the  case  of  a  national  or 
foreign  war.  Among  these  was  the  right 
to  blockade  Southern  ports  against  neutral 
nations ;  the  right  to  treat  as  public  enemies 
all  persons  residing  within  the  territory 
controlled  by  Confederate  authorities,  and 
to  seize  and  confiscate  their  property.  These 
were  declared  to  be  belligerent  rights  re- 
sulting from  a  state  of  war — applicable 
alike  to  civil  and  to  foreign  wars.  It  was 
upon  this  principle  the  United  States 
authorities  seized  and  confiscated  the  cotton 
of  Mrs.  Alexander,  a  widow  lady  residing 
in  the  State  of  Arkansas,  who  did  not  even 
sympathize  with  the  people  of  the  South  in 
the  struggle  for  independence.  The 
Supreme  court  of  the  United  States  sus- 
tained the  act,  declaring  that  the  personal 
dispositions  of  individuals  inhabiting 
enemy's  territory,  cannot  in  questions 

638  of   capture,    *be    the    subject   of   en- 
quiry.    2  Wall.  U.  S.  R.  405. 

According  to  the  laws  of  nations,  the 
justice  of  the  cause  beinK*  reputed  equal 
between  two  enemies,  whatever  is  per- 
mitted to  one  in  virtue  of  a  state  of  war,  is 
also  permitted  to  the  other.  Vattel,  382. 
It  does  not  matter  how  the  struggle 
terminated — who  the  victor  and  who  the 
vanquished.  The  question  is  not  one  of 
right,  but  of  power,  appertaining  to  a  state 
of  war — power  flagrante  bello.  The  gov- 
ernment of  the  United  States  may  exercise 
both  sovereign  and  belligerent  powers. 
In  its  sovereign  capacity  it  may  punish 
treason  by  seizing  and  confiscating  the 
property  of  the  guiltj-  party.  This,  how- 
ever, can  only  be  done  by  the  convic- 
tion of  the  offender  according  to  the 
forms  and  requirements  of  the  consti- 
tution and  laws.  His  guilt  must  be 
made  to  appear  judicially.  The  constitu- 
tion   throws   the    shield   of    its   protection 


around  the  citizen,  by  declaring  that  no 
one  shall  be  deprived  of  life,  liberty  or 
property,  except  by  due  process  of  law. 
When,  however,  civil  war  exists,  and  the 
government  asserts  the  rights  of  a  bellig- 
erent, such  as  appertain  to  a  state  of  war 
between  independent  nations;  treating  all 
the  inhabitants  of  the  opposing'  section  as 
public  enemies;  blockading  their  ports 
against  neutral  powers;  seizing  and  con- 
fiscating their  property  without  trial  and 
without  conviction ;  it  must  be  content  to 
accept  all  the  results  which  flow  from  the 
position  thus  assumed.  In  the  prize  cases, 
it  is  admitted  by  Mr.  Justice  Grier,  that 
the  parties  in  a  civil  war  usually  con- 
cede to  each*  other  belligerent  rights. 
In  the  same  cases,  Mr.  Justice  Nelson 
delivering  a  dissenting  opinion,  in  which 
Judges  Taney,  Catron  and  Clifford  con- 
curred, said:  *'In  the  case  of  a  rebel- 
lion or  resistance  of  the  people  of  a 
country  against  the  established  govern- 
ment, there  is  no  doubt,  if  in  its  progress 
and  enlargement,  the  government  thus 
sought  to  be  overthrown  sees  fit,  it  may  by 
the  competent  power  recognize  or  declare 
the  existence  of  a  state  of  civil  war, 
639  which  will  *draw  after  it  all  the  con- 
sequences and  rights  of  war  between 
the  contending  parties,  as  in  the  case  of  a 
public  war.  And  in  defining  the  legal  con- 
sequences resulting  from  a  public  war,  he 
declares,  '^AU  the  property  of  the  people  of 
the  two  countries  on  land  or  sea  are  subject 
to  capture  and  confiscation  by  the  adverse 
party  as  enemy's  property;  with  certain 
qualifications  as  respects  property  in  land. 
In  Wheaton  the  same  doctrine  is  thus 
announced:  *^But  the  general  usage  of 
nations  requires  such  a  war  (civil)  as 
entitling  both  the  contending  parties  to  all 
the  rights  of  war  as  against  each  other,  and 
even  as  respects  neutral  nations.  Wheaton 
Int.  Law,  page  296;  The  Tropic  Wind, 
Law  R. ,  July  1861 ;  Hughes  v.  Letsey  et 
al.,  5  Law  R.  148;  Price  v.  Poynter,  1 
Bush.  Ken.  R.  387;  Coolidge  v.  Guthrie, 
U.  S.  Circuit  court  for  Southern  district 
of  Ohio,  vol.  8  Am.  Law  Reg.  22. 

It  has  been  urged  here  and  elsewhere  that 
the  government  of  the  United  States  might 
at  the  same  time  exercise  both  belligerent 
rights  and  sovereign  rights:  belligerent 
with  regard  to  the  opposing  section,  and 
sovereign  in  punishing  individuals  engaged 
in  resisting  its  authority.  It  might  be 
demonstrated,  I  think,  that  inasmuch  as 
the  war  was  carried  on  by  sovereign  states, 
associated  in  a  common  confederacy,  exer- 
cising the  highest  attribute  of  government, 
that  no  citizen  taking  up  arms  under  the 
authority  of  that  government,  and  yielding 
obedience  to  its  laws  and  mandates,  can 
be  held  amenable  to  the  penalties  of 
treason.  It  is,  however,  unnecessary  for 
the  purposes  of  this  case  to  establish  that 
proposition.  Let  it  be  conceded  that  the 
government  having  reduced  the  people  of 
the  South  to  submission  has  the  right  to 
treat  them  as  rebels  and  traitors.  The 
same  may  be  said  of  every  established  gov- 
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eminent;  and  the  argument  carried   to  its 
legitimate  results  proves  that  in  a  civil  war 
belligerent  rights  can  only  be  exercised  by 
the  successful  party. 

640  *It  may  be  that  the  laws  of  the  Con- 
federate government  can  no  longer  be 

enforced,  and  that  no  person  can  claim  ex- 
emption from  punishment  for  treason  under 
that  authority ;  but  what  is  to  be  said  in 
respect  to  contracts  made,  rights  vested, 
payments  made,  liabilities  incurred,  duties 
and  obligations  enforced,  whilst  such  laws 
were  in  operation.  The  government  of  the 
United  States  was  unable  to  afford  any  pro- 
tection to  this  executor  at  the  time  of  this 
transaction.  Its  courts  were  not  only  closed 
against  him,  but  he  was  declared  an  enemy 
of  the  United  States;  and  his  property  lia- 
ble to  capture  and  confiscation  by  the 
authorities  of  that  government.  Whatever 
security  he  had  against  violence  and  wrong 
—whatever  protection  for  person  and  prop- 
erty, was  derived  from  the  Confederate  gov- 
ernment. Protection  and  allegiance  are 
correlative  obligations.  As  the  citizen  is 
justified  in  obeying  the  laws  which  protect 
him,  so  his  rights  and  liabilities  in  civil 
and  local  matters  must  be  tested  and  set- 
tled by  the  rules  of  the  government  which 
has  dominion  over  him. 

The  government  of  the  United  States 
obtained  many  important  advantages  by 
the  exercise  of  belligerent  rights  during  the 
war.  It  seized  and  confiscated  millions  of 
dollars  worth  of  property  belonging  to 
aonthem  citizens  who  had  taken  no  part  in 
the  struggle.  It  was  relieved  from  all  re- 
Bponsibility  for  acts  done  on  Southern  soil 
and  on  the  ocean  by  the  armies  and  navies 
of  the  Confederate  States.  Its  blockade 
of  Southern  ports  was  respected ;  and  its 
right  to  exert  against  neutral  commerce 
all  the  privileges  of  a  party  to  a  maratime 
war,  fully  recognized.  The  people  of  the 
Northern  states  approved  this  policy  of  their 
government,  and  reaped  all  the  advantages 
flowing  from  it.  For  the  losses  they 
thereby  sustained  they  must  for  redress 
look  to  the  government  which  claimed  their 
allegiance  and  received  their  services. 
Considerations  of  natural  justice  and  equity, 
the  laws  and  usages  of  nations,   re- 

641  quire    that    the    people  *of  the  South 
shall  not  be  placed  in  the  position  of 

insurers  of  funds  in  their  hands  lost  by 
the  accidents  of  war. 

In  considering  this  case,  I  have  been  con- 
tent to  concede  that  the  government  of  the 
Confederate  States  was  only  a  government 
de  facto.  Whether  it  was  not  during  its 
existence  something  more,  is  a  proposition 
in  regard  to  which  statesmen  and  jurists 
will  £ffer  so  long  as  a  trace  of  the  struggle 
lemains ;  so  long  as  the  fundamental  prin- 
ciples of  the  government  excite  discussion 
among  men.  The  decision  of  that  question 
is  not  rendered  necessary  in  any  aspect  of 
this  case.  Should  it  ever  arise  I  trust  this 
court  will  meet  it  with  the  gravity  and 
deliberation  its  importance  demands. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples,  J. 


The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their 
attorneys,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
as  the  sum  of  money  due  by  John  Newton, 
executor  of  Mary  C.  Bushong,  to  Samuel 
Bushong  was  confiscated  to  the  Confederate 
States,  and  was  paid  by  the  said  John 
Newton  to  Thomas  J.  Michie,  receiver  of 
the  said  Confederate  States,  the  said  John 
Newton  was  thereby  discharged  from  all 
liability^  for  the  same  to  the  said  Samuel 
Bushong ;  and  the  Circuit  court,  therefore, 
erred  in  decreeing  payment  of  the  same, 
with  interest  thereon,  to  him.  And  as  to 
the  sums  of  money  and  interest  decreed  to 
be  paid  to  Peter  V.  Bushong,  Mary  A. 
Bushong  and  Jacob  Cox,  respectively,  the 
court,  without  now  intending  to  express 
any  opinion  in  regard  to  the  liability  of 
the  said  John  Newton,  or  his  estate,  for  the 
same,  is  of  opinion  that  it  was  premature 
in  the  said  Circuit  court  to  render  a 
642  decree  *in  that  respect  in  the  then 
state  of  the  record ;  and  that  instead 
of  doing  so,  the  court  should  have  directed 
an  inquiry  by  a  commissioner  to  ascertain 
whether  the  bonds  taken  from  purchasers 
at  the  sale  of  the  personal  property  of  his 
testatrix,  or  any  of  them,  and  if  any,  which 
of  said  bonds  and  what  amount  remained 
uncollected  at  the  end  of  the  war;  also 
whether  he  applied  the  funds  of  the  estate 
of  said  testatrix,  or  any  part  thereof,  and 
if  any,  how  much  thereof,  to  his  own  use ; 
and  whether,  after  receiving  the  said  funds, 
he  always  kept  them,  or  an  equal  amount, 
either  in  his  own  hands  or  in  bank,  or  in 
some  other  safe  or  usual  place  of  deposit, 
or  invested  in.  Confederate  bonds,  ready  to 
be  paid  or  handed  over  to  the  parties,  re- 
spectively, entitled  thereto,  whenever  he 
could  do  so,  until  the  said  funds  or  money 
so  kept  by  him  perished  in  consequence  of 
the  war.  And  the  commissioner  should 
also  be  required  to  state  specially  any 
other  facts  he  may  deem  material,  or  which 
may^  be  required  by  either  of  the  parties  to 
be  stated. 

Therefore,  it  is  decreed  and  ordered,  that 
the  said  decree  of  the  Circuit  court  be  re- 
versed and  annulled,  and  that  the  appellees, 
Samuel  Bushong,  Peter  V.  Bushong,  Jacob 
Cox  and  Mary  A.  Bushong,  pay  to  the 
appellant  the  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here; 
and  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  Circuit  court  for  further 
proceedings  to  be  had  therein,  in  con- 
formity with  the  foregoing  decree:  which 
is  ordered  to  be  certified  to  the  said  Circuit 
court  of  Augusta  county. 
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•Peyton  v.  Harman. 

Auffust  Term.  1872,  Staunton. 


t.  NecMsary  Words  Omitted  by  Mistake— May  Be  Sup- 
plied When.— When  it  is  obvious  on  the  face  of  a 
paper,  that  a  word  or  phrase  has  been  omitted 
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by  mistake,  or  Inadvertence,  and  sach  words  are 
obviously  and  naturally  suffsrested,  upon  the  mere 
inspection  of  the  paper,  as  tlie  words  which  the 
partie^  must  have  intended  to  use  to  express  their 
meaning,  such  word,  or  words  of  like  Import,  ma3' 
be  supplied. 
a.  Debt  on  Bond— BndorMment  Omitted— Domurror.— 

P  executes  his  bond  to  H  for  l&,SOO,  payable  with 
Interest  one  year  after  date.  On  the  bond  there  is 
an  endorsement,  that  one  twenty-flfthSof  the  prin- 
cipal of  the  bond  with  the  interest  due  at  the  end 
of  the  year,  and  so  on  from  year  to  year,  the  credit 
not  exceeding  twenty-five  years  in  alL  H  brings 
debt  upon  the  bond  against  P,  and  declares  upoQ 
the  bond,  omitting  the  endorsement.  P  craves 
oyer  of  the  bond  and  endorsement,  and  demurs. 
Hku): 

t.  **To  Bo  Paid**  Supplied.— The  words  "to  be  paid*' 
have  been  obviously  omitted  from  the  endorse- 
ment by  mistake,  and  they  will  be  supplied. 
a.  Effect  of  Endorfement.— The  endorsement 
changes  the  contract,  from  a  contract  to  pay  in  a 
year,  to  a  contract  to  pay  the  same  amount  In 
twenty-five  annual  payments;  and  the  demurrer 
should  be  sustained. 
a.  Debt  on  Bond— When  Malntalnnble.*— Debt  can- 
not be  maintained  on  the  bond,  until  the  whole 
is  due;  and,  therefore,  the  demurrer  should  be 
sustained. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Augusta  county,  brought  by  M. 
G.  Harman  against  William  H.  Peyton  and 
T.  P.  Peyton.  There  was  a  veiidict  and 
judgment  in  favor  of  T,  P.  Peyton  and 
against  William  H.  Peyton ;  and  he  there- 
upon applied  to  this  court  for  a  supersedeas 
to  the  judgment ;  which  was  allowed.  There 
were  several  questions  made  on  the  trial  of 

the  cause  in  the  court  below ;  but  the 
644      case  went  *off  upon   the   demurrer  to 

the  declaration ;  and  on  this  point  it 
is  sufficiently  stated  in  the  opinion  of  the 
court. 

Michie  &  Michie  and  Smith  &  Elder,  for 
the  appellant. 

Baldwin  A  Cochran,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Augusta.  It  was  an 
action  of  debt  upon  a  bond  in  the  follow- 
ing words: 

**One  year  after  date  we,  or  either  of  us, 
promise  to  pay  to  M.  G.  Harman,  or  assign- 
ees, the  sum  of  five  thousand  five  hundred 
dollars,  with  interest  from  date,  for  value 
received.  Given  under  our  hands  and  seals 
this  1st  day  of  January  1860. 

** (Signed.)        Wm.  H.  Peyton,  (Seal.) 

**T.  P.  Peyton,      (Seal.)*' 

On  the  back  of  this  bond  was  the  follow- 
ing endorsement : 

**It  is  understood  that  one  twenty-fifth 
of  the  principal  of  this  note,  and  the  in- 
terest at  the  expiration    of    the    year,    and 

*The  principal  case  is  distinguished  in  Carter  v. 
Kaland.  88  Va.  571. 


SO  on  from  year  to  year,  the  credits  not  ex- 
ceeding twenty-five  years  in  all. 

'January     1st,    1860.      (Signed)    M.    G. 
Harman. '  * 

The  plaintiff,  in  his  declaration,  described 
the  instrument  according  to  its  face-mak- 
ing profert  of  the  bond,  and  declaring  on 
the  bond  without  any  reference  to  the  en- 
dorsement. The  defendant  craved  oyer  of 
the  bond  and  endorsement  thereon,  and 
demurred  to  the  declaration.  The  demurrer 
was  overruled,  and  thereupon  the  defendant 
filed  a  general  plea  of  non  est  factum, 
upon  which  issue  was  joined,  and  tendered 
certain  special  pleas,  which  were  rejected 
by  the  court.  A  verdict  was  found  for  the 
plaintiff  for  the  whole  amount  of  the  bond ; 
upon  which  judgment  was  entered.  A 
supersedeas  to  that  judgment  brings  up  the 
case  to  this  court. 

The    first     question — ^and     in    our 

645  view  of   the  case,  the  *only  question 
— necessary     to     be     considered     is, 

whether  the  Circuit  court  was  in  error  in 
overruling  the  demurrer  to  the  plaintiff's 
declaration? 

It  is  too  well  settled  by  the  decisions  of 
this  court,  to  admit  of  doubt  or  discussion, 
that  a  writing  endorsed  on  a  bond  at  the 
time  of  its  execution,  operating  in  favor  of 
the  obligor  and  signed  by  the  obligee,  is 
to  be  considered  as  part  of  the  condition  of 
the  bond.  Gordon  v.  Frazier,  2  Wash.  130; 
Smith  V.  Spiller's  ex'or,  10  Gratt.  318,  and 
cases  there  cited. 

The  endorsement  under  consideration 
bears  date  the  same  day  with  the  bond,  and 
must  be  read  as  a  part  of  the  obligation, 
operating  with  the  bond  as  fixing  the  con- 
tract of  the  parties :  provided,  the  endorse- 
ment is  intelligible  and  operative  without 
(upon  the  demurrer)  the  aid  of  evidence 
dehors  the  instrument. 

It  is  insisted  by  the  learned  counsel  for 
the  appellee,  that  the  words  endorsed  upon 
the  bond  are  unintelligible ;  that  the  writr 
ing  is  incurably  uncertain,  and  therefore 
inoperative,  and    must  be   wholly  ignored. 

It  is  true,  if  the  contract  which  the  par- 
ties have  made  is  incurably  uncertain,  the 
law  will  not — or  rather,  cannot — enforce  it. 
It  will  only  declare  such  a  contract  no  con- 
tract at  all,  and  the  parties  are  then  left 
to  the  mutual  rights  and  obligations  which 
may  then  exist  between  them. 

But  on  the  other  hand,  the  law  will  not 
pronounce  a  contract  incurably  uncertain, 
and  therefore  null,  because  of  the  omis- 
sion of  words  obviously  omitted  by 
mistake,  and  which,  if  supplied,  will  make 
the  contract  intelligible  and  operative.  2 
Parsons  on  Contracts,  73,  75.  Courts  of  law, 
as  well  as  courts  of  equity,  may  correct  an 
obvious  mistake  on  the  face  of  an  instru- 
ment, and  supply  words  which  have  been 
omitted  by  the  parties,  and  which  are  man- 
ifestly necessary  to  express  their  obvious 
meaning.  Benjamin  on  Sales,  38 ;  2  Par- 
sons    on     Contracts,     75 ;   2    I/omax 

646  Digest,  255 ;  16  Gratt.  311 ;  *Wilson  v. 
Wilson,    5    House    of    Lords     Cases, 
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40;  Lord  Say  and   Scale's  case,  10  Mod.  R. 
40;  Doug^lass  R.  384. 

I  think  the  result  of  all  the  authorities 
is,  that  an  agreement  is  not  to  be  considered 
uninteUigible  because  of  some  error,  omis- 
sion or  mistake  in  drawing  it  up,  if  the  real 
nature  of  the  mistake  is  apparent,  and  can 
be  corrected  so  as  to  make  the  bargain  i  n- 
telligible.  In  other  words,  whenever  it  is 
obvious  on  the  face  of  the  paper  that  a 
word  or  phrase  has  been  omitted  by  mistake 
or  inadvertence,  and  such  words  are 
obviously  and  naturally  suggested,  upon  the 
mere  inspection  of  the  paper,  as  the  words 
which  the  parties  must  have  intended  to  use 
to  express  their  meaning,  such  words,  or 
words  of  like  import,  may  be  supplied. 

Let  us  apply  these  principles  to  the 
endorsement  under  consideration.  It  is  in 
these  words:  *'It  is  understood  that  one 
twenty-iifth  of  the  principal  of  this  note 
and  the  interest  at  the  expiration  of  the 
year,  and  so  on  from  year  to  year;  the 
credits  not  to  exceed  twenty-five  years  in 
all.''  It  must  be  conceded  that  this  delib- 
erate act  of  the  obligee,  in  writing  this 
endorsement  upon  the  bond  at  the  same 
time  when  it  was  executed  by  the  obligors, 
must  have  some  meaning.  According  to 
the  principles  above  stated,  it  will  not  be 
rejected  as  null  and  void,  simply  because  it 
is  unintelligible  by  the  mere  omission  of  an 
obvious  word  or  phrase  which,  when  sup- 
plied, makes  the  instrument  plain,  sensible 
and  operative.  The  principle  that  all  deeds 
and  contracts  in  writing  shall  be  construed 
favorably  and  as  near  the  apparent  inten- 
tion of  the  parties  as  possible,  has  become 
a  maxim  of  the  law  of  the  highest  antiquity, 
nt  res  magis  valeat  quam  pereat. 

It  is  apparent  from  the  endorsement  that 
there  was  an  omission  of  some  word  or 
words  necessary  to  express  intelligibly  the 
meaning  of  the  parties,  and  it  is  clear  by 
its  inspection  what  that  omission  was. 
Obviously  the  words  **are  to  be  paid," 
or  words  of  like  import,  were 
647  *the  words  omitted  after  the  word 
*  interest. ' '  These  words,  or  words  of 
like  import,  are  naturally  and  necessarily 
suggested  from  the  other  words  used,  and  if 
supplied,  they  give  a  reasonable  and  sensi- 
ble meaning  fairly  deducible  for  the  whole 
instrument.  With  these  words  supplied,  the 
endorsement  would  then  read:  **Itis  under- 
stood that  one  twenty-fifth  of  the  principal 
of  this  note  and  the  interest  [are  to  be 
paid]  at  the  expiration  of  the  year,  and  so 
on  from  year  to  year,  the  credits  not  to  ex- 
ceed twenty-five  years  in  all." 

The  omission  being  supplied,  the  con- 
struction of  the  contract  as  to  its  meaning 
and  legal  effect  is  plain.  While  the  face  of 
the  bond  provided  for  the  payment  of  the 
sum  of  money  therein  named,  one  year 
from  its  date,  the  endorsement  divided  that 
sum  into  twenty-five  annual  instalments, 
one  of  which,  with  the  interest  on  the  prin- 
cipal left,  was  to  be  paid  at  the  end  of  each 
year  until  the  entire  debt  was  discharged. 
By  this  endorsement  it  is  plain  that  the 
contract  of  the  defendants  was  changed  from 


an  obligation  to  pay  the  whole  amount 
named,  one  year  after  the  date  of  the  bond, 
**>  an  obligation  to  pay  the  same  amount  in 
twenty-five  annual  instalments.  This  was 
the  true  agreement  of  the  parties— a  very 
different  obligation  from  the  one  sued  upon. 
There  was,  therefore,  a  variance  between  the 
obligation  described  in  the  declaration  and 
that  shown  by  the  bond  and  endorsement  set 
out  on  oyer,  and  for  that  variance  the 
demurrer  should  have  been  sustained.  It 
should  have  also  been  sustained  upon  the  fur- 
ther ground  that  the  contract,  as  evidenced 
by  the  bond  and  endorsement  set  out  on  oyer, 
was  not  an  obligation  on  which  the  action 
of  debt  could  be  maintained.  The  obliga- 
tion is  to  pay  a  sum  of  money  in  twenty- 
five  annual  instalments,  upon  which  debt 
will  not  lie  until  the  whole  amount  becomes 
payable.  The  proper  remedy  would  be  an 
action  of  covenant  for  the  recovery  of  the 

instalments  as  they  fall  due. 
648         ♦We  are  of  opinion  that  the  judg- 
ment of  the  Circuit  court  of  Augusta 
should  be  reversed. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  Circuit  court  erred  in  overruling  the 
defendant's  demurrer  to  the  plaintiffs 
declaration.  Therefore,  it  is  considered 
that  the  judgment  overruling  said  demurrer 
be  reversed  and  annulled,  and  that  the 
defendants  do  pay  to  the  plaintiff  his  costs 
by  him  expended  in  the  prosecution  of  his 
writ  of  supersedeas  aforesaid  here ;  and  this 
court  proceeding  to  pronounce  such  judg- 
ment as  the  said  Circuit  court  ought  to 
have  rendered— It  is  further  considered, 
that  the  plaintiff's  declaration  is  not 
sufficient  in  law  for  him  to  have  and  main- 
tain his  action  against  the  defendant,  and 
that  the  judgment  of  the  said  Circuit  court, 
overruling  said  demurrer,  and  all  subse- 
quent proceedings,  including  the  verdict  and 
judgment  thereon,  be  set  aside  and 
annulled;  and  that  the  plaintiff  in  error 
recover  against  the  defendants  in  error  his 
costs  by  him,  about  his  defence  in  the 
said  Circuit  court  expended.  Which  is 
ordered  to  be  certified  to  the  said  Circuit 
court  of  Augusta  county. 


649       *J.    B.  Campbell's    Ex'ors  v.  A.  C. 
Campbell's  Ex'or.* 

August  Term,  1872.  Staunton. 

I.  DeCTM— Pinal  and  Imverslbto— Second  Appeal. t— 

The  decree  of  the  Court  of  Appeals  upon  a  question 
decided  by  the  court  below,  is  final  and  Irreversi- 
ble; and  upon  a  second  appeal  in  tlie  cause,  the 
question  decided  upon  the  first  appeal  cannot  be 
reversed. 
a.  Same— Same— Intertocntory  or  Pinal  Decrees.— In 
such  a  case  the  conclusiveness  of  the  decree  of  the 


*^or  monographic  note  on  Bills  of  Review,  see  end  of 


tDecree  Pinal.— The  rule  laid  down  in  the  principal 
case,  that  the  decree  of  the  court  of  appeals  upon  a 
question  In  the  cause  is  final  and  irreversible  on  the 
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Conrt  of  Appeals  is  the  same,  wliettaer  the  first 
appeal  was  from  a  final  or  Interlocutory  decree  of 
the  court  below.  All  the  decrees  of  the  appellate 
court  are  in  their  nature  final;  except  possibly 
where  that  court  disposes  only  of  a  part  of  the  case 
at  one  term,  and  reserves  it  for  further  and  final 
action  at  another. 

a.  Same  — Bill  of  Review  —  After-Dlscoverad  Evi- 
dence.*—When  the  Court  of  Appeals  makes  a 
decree  and  sends  the  cause  back  for  further  pro- 
ceedings, there  cannot  be  a  bill  of  review  to  correct 
the  decree  of  the  Court  of  Appeals  for  errors 
apparent  on  the  face  of  the  record.  But  there  may 
be  such  a  bill  to  correct  the  decree  on  the  ground 
of  after-discovered  evidence. 

4.  5une  — Same— Same— Kind  of  Evidenoe.t— But  to 

second  trial,  and  that  on  a  second  appeal  in  the 
cause,  the  question  decided  upon  the  first  appeal 
cannot  be  reversed,  and  that  this  is  so,  whether  the 
appeal  was  from  a  final  or  Interlocutory  decree  of 
the  court  below  and  though  the  court  is  satisfied  its 
former  decision  is  erroneous  and  wished  to  change 
it,  has  been  followed  in  many  subsequent  cases, 
citing  the  principal  case  as  authority  on  the  point. 
See  Bank  of  Old  Dominion  v.  McVeigh,  29  Gratt.  664; 
Frazier  v.  Frazier,  77  Va.  788;  McCormick  v.  Wright, 
79  Va.  688;  Eflinger  v.  Kenney.  79  Va.  663;  Cobbs  v. 
Gilchrist,  80  Va.  609:  Stuart  &  Palmer  v.  Preston,  80 
Va.  626;  Findlay  v.  Trigg,  88  Va.  643,  8  S.  E.  Rep.  142; 
W..  O.  &  W.  R.  Co.iv.  Cazenove.  88  Va.  761,  8  S.  E.  Rep. 
488;  Woodson  v.  Ley  bum,  88  Va.  847,  8  S.  £.  Rep.  878; 
Alexandria  Sav.  Inst.  v.  McVeigh,  84  Va.  48.  8  S.  £. 
Rep.  886;  Beecher  v.  Lewis  &  Bagby,  84  Va.  688,  6  S. 
£.  Rep.  807:  McCuUough  v.  Dashiell,  86  Va.  40,  6  S.  £. 
Rep.  610;  Lore  v.  Hash,  80  Va.  278,  16  S.  E.  Rep.  649; 
Hawthorne  v.  Beckwith,  80  Va.  789,  17  S.  E.  Rep.  241 ; 
Osbum  V.  Throckmorton,  90  Va.  816,  18  S.  E.  Rep. 
286;  White  v.  Oflleld,  90  Va.  889.  18  S.  E.  Rep.  486; 
Krise  V.  Ryan,  90  Va.  718,  19  S.  E.  Rep.  788;  Holleran 
V.  Meisel,  91  Va.  148,  21  S.  £.  Rep.  668;  Rosenbaum 
V.  Seddon,  04  Va.  679,  27  S.  E.  Rep.  425;  Stuart  v.  Pey- 
ton, 97  Va.  814.  84  S.  £.  Rep.  696:  Hall  &  Smith  v. 
Bank  of  Va..  16  W.  Va.  881;  Renick  v.  Ludlngton,  20 
W.  Va.  587;  Armstrong  v.  Poole,  80  W.  Va.  669,  6  S.  £. 
Rep.  268:  Morgan  v.  Ohio  River  R.  Co.,  89  W.  Va.  26. 
19  S.  E.  Rep.  591 ;  Newman  v.  Mollohan,  10  W.  Va.  502. 
See  also.  Kingsbury  v.  Buckner,  10  Sup.  CL  Rep.  645. 

Errors  Apparent  on  tl»e  Record.— Many  cases  quote 
and  approve  the  following  words  used  by  the  court 
in  the  principal  case:  "An  appeal  from  a  decree 
brings  up  the  whole  proceedings  in  the  case  prior 
to  the  decree;  and  eithet  party  can  have  any  error 
against  him  in  those  proceedings  corrected  without 
the  necessity  of  a  cross-appeal  in  any  case.  If  a 
party  fail  to  complain  of  any  such  error,  and  a 
decree  be  made  upon  the  appeal,  without  correcting 
or  noticing  the  error,  such  party  will  be  concluded 
by  the  decree  from  appealing  afterwards.*'  See 
Findlay  v.  Trigg,  88  Va.  648,  8  S.  E.  Rep.  142;  W.  O.. 
etc.,  Co.  V.  Cazenove,  88  Va.  761,  8  S.  E.  Rep.  488.  See 
also,  Frazier  v.  Frazier,  77  Va.  788:  Kingsbury  v. 
Buckner,  10  Sup.  Ct  Rep.  646. 

*Aftcr-Oidcovered  Evidence.— Several  subsequent 
cases  cite  the  principal  case  as  authority  for  the 
proposition  that  a  bill  of  review  may  be  filed  to  cor- 
rect the  decree  on  the  ground  of  after-discovered 
evidence.  See  Connolly  v.  Connolly,  82  Gratt  061, 
and  foot-note;  Reynolds  v.  Reynolds,  88  Va.  152,  18  S. 
E.  Rep.  598;  Davis  Sewing-Machine  Co.  v.  Dunbar. 
82  W.  Va.  841,  9  S.  E.  Rep.  240. 
tSane— Kind  of  Evidence.— See  Diamond  State  Iron 


sustain  a  bill  of  review  in  such  a  case,  the  greatest 
caution  should  be  observed ;  and  the  new  matters 
to  be  sufllclent  ground  for  the  reversal  of  the 
decree,  ought  to  be  very  material,  and  newly 
discovered,  and  unknown  to  the  party  seeking 
relief  at  the  time  the  decree  was  rendered,  and 
such  as  could  not  have  been  discovered  by  the  use 
of  reasonable  diligence. 

5.  Case  at  Bar— Immaterial  Answers.— Just  before  the 
death  of  C  he  assigns  all  his  bonds  and  notes  to 
his  brother  B  for  himself  and  his  brothers.  The 
wife  of  B  survives  him  only  two  months.  In 
a  suit  by  her  executors  against  the  executors 
and  legatees  of  C  for  a  settlement  of  the  exec- 
utorial accounts,  the  vaUdity  of  the  assign- 
ment by  C  of  his  bonds  and  notes,  as  against 
his  wife,  is  in  question,  and  the  Court  of  Appeals 
decides  it  is  invalid,  and  sends  the  cause  back 
for  an  account,  with  authority  to  the  plainUfFs 
to  propound  to  the  defendants  such  interrogatories 
as  may  be  pertinent  and  material  to  take  the  ac- 
count according  to  the  principles  of  the  decree. 
The  plaintiffs  enquire  what  notes  and  bonds  were 
assigned,  and  their  amount,  and  when  and  how 
they  had  been  distributed   among  the   parties. 

which  had  and  which  had  not,  been  collected. 
650       and  the  present  ^condition  of  them.    The 

defendants  have  no  right  to  avail  themselves 
of  these  questions  for  the  purpose  of  making  such 
answer  as  might  tend  to  show  the  validity  of  such 
assignment;  and  then  rely  on  these  answers  as 
ground  for  reversing  the  decree  of  the  Court  of 
Appeals.  Such  answers  are  impertinent  and 
immaterial,  and  not  according  to  the  principles  of 
the  decree;  and  afford  no  ground  for  revers- 
ing it 

6,  Statute— Order  to  Invest  In  Confederate  Money— 
Tbree  Conditions  Must  Concur 4— To  authorize  the 
order  of  a  judge  in  vacation  for  the  investment  of 
Confederate  money  by  a  fiduciary,  under  the  act 
of  March  6, 1868.  Sess.  Acts  1862-^68,  ch.  46,  p.  81.  three 
things  are  necessary:  1st.  The  money  must  be  in 
the  hands  of  the  fiduciary;  2d.  It  must  have  been 
received  in  the  due  exercise  of  his  trust:  8d.  For 
some  cause  he  must  be  unable  to  pay  it  over  to  the 
parties  entitled.  If  they  do  not  all  exist,  the  order 
of  the  judge  is  null,  and  the  fiduciary  is  responsi- 
ble for  the  money. 


Co.  V.  Rarig  &  Co.,  98  Va.  601,  26  S.  E.  Rep.  894;  Davis 
Sewing-Machine  Co.  v.  Dunbar,  82  W.  Va.  841.  9  S. 
E.  Rep.  240,  both  citing  the  principal  case  as  author- 
ity on  this  subject 

tStatute— Three  Conditions  rinst  Concur.— The  rule 
laid  down  in  the  principal  case  as  to  the  three  things 
that  must  concur  to  authorize  the  order  of  a  judgre 
in  vacation  for  the  investment  of  confederate 
money  by  a  fiduciary  under  the  act  of  March  5. 186S. 
has  been  approved  and  sustained  by  many  subse- 
quent decisions,  citing  the  principal  case  as  author- 
ity. See  Crickard  v.  Crickard.  26  Gratt  421:  Kirby 
V.  Goodykoontz,  26  Gratt  802;  Ammon  v.  Wolfe,  M 
Gratt  626;  Carter  v.  Dulaney,  W  Gratt  197:  Crawford 
V.  Shover,  129  Gratt  81. 

Investment  In  Confederate  Bonds.— See  Cole  v.  Cole, 
28  Gratt  868,  ^nd  foot-note;  Mills  v.  Mills,  28  Gratt. 
479,  and  foot-note;  Patteson  v.  Bondurant  80  Gratt 
96,  and  foot-note;  Carter  v.  Dulaney,  80  Gratt  108, 
and  foot-note,  all  citing  the  principal  case  as 
authority. 

See  the  principal  case  distinguished  in  Broun  v. 
Hull,  88  Gratt  23. 
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J.  B.  Campbbi.l's  Ez'ors  v.  a.  C.  Campbell's  Ex'or.        651,  652,  663 

Lfightner,  leg'atees  under  the  will  of  said 
James  B.  Campbell ;  the  object  of  which 
bill  was  to  compel  the  executors  of  said 
James  B.  Campbell  to  render  before  a  com- 
missioner of  the  court  a  just,  true  and  full 
account  of  all  the  personal  estate  which 
came  or  ought  to  have  come  to  their  hands 
as  executors;  especially  the  bonds,  notes, 
accounts  and  money  which  were  in  pos- 
session of  said  James  B.  Campbell  up  to 
within  a  few  days   of  his  death ;  also 

652  a  true  ^account  of  the  interest  of  said 
James  B.   in   the   various   mercantile 

firms  in  which  he  was  interested.  And  to 
compel  the  other  defendants  to  show  what 
distribution  of  said  estate  has  been  made 
to  each  of  them,  and  especially  what  bonds, 
notes,  money,  accounts  or  other  thing  they 
have  receiv^  since  the  death  of  said  James 
B.,  which  at  the  time  constituted  part  of 
his  property  or  estate ;  and  to  obtain  a  full 
and  fair  distribution  of  said  estate  to  the 
plaintiffs  as  executors  of  said  Alcinda  C. 
Campbell,  and  her  distributive  interest  in 
the  estate  of  her  said  husband,  and  for 
general  relief.  The  plaintiffs,  among 
other  things,  charged  in  the  said  bill,  that 
the  executors  of  said  James  B.  Campbell, 
in  violation  of  the  rights  of  the  plaintiffs, 
and  upon  the  most  fraudulent  and  ground- 
less pretenses,  had  gone  on,  long  before 
the  expiration  of  a  year  from  the  date  of 
their  qualification  as  executors,  to  make 
distribution  of  all  the  bonds,  notes, 
accounts  and  money  belonging  to  the  estate 
of  said  James  B.  Campbell,  equally  among 
themselves,  the  executors  and  their 
brothers. 

In  October  1854,  Thomas  and  Benjamin  B. 
Campbell  severally  filed  their  answers,  both 
in  their  own  right  and  as  executors  of 
James  B.  Campbell,  and  the  said  Thomas 
professing  also  to  answer  as  assignee  of 
said  James  B.  and  trustee  for  himself  and 
brothers.  They  both  claimed  that  the  said 
James  B.,  during  his  last  illness,  assigned 
all  his  notes  and  bonds  to  said  Thomas  for 
the  use  of  himself  and  his  brothers,  and 
that  thereby  the  said  James  B.  fully  and 
completely  divested  himself,  in  his  lifetime, 
of  the  said  notes  and  bonds,  which  there- 
fore constitutefd  no  part  of  his  estate  at  his 
death ;  and  they  set  out  in  their  several 
answers  the  details  in  regard  to  the  alleged 
assignment.  The  said  Thomas  also  said 
in  his  answer,  among  other  things,  that 
the  said  Benjamin  B. ,  at  the  request  and  in 
the  presence  of  said  James  B. ,  delivered  the 
said  notes  and  bonds  to  respondent,  the 
said  James  B. ,  remarking  at  the  same 

653  *time,     **take    them;    I    have  given 
them  to  you.'*     The   assignment  was 

also  handed  to  respondent  by  said  Benjamin 
B.  **The  notes  and  bonds  were  held,  ever 
after,  under  said  assignment,  until  divided 
in  accordance  with  the  direction  of  said 
James  B.  among  his  brothers,  without  pos- 
session ever  having  been  surrendered  by  re- 
spondent, or  any  claim  to  or  demand  of 
them  by  said  James  B.  in  his  lifetime.'* 
The  said  Benjamin  B.  also  said  in  his 
answer,    among   other     things,    that    said 
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7.  Confederate  Money— Executor.— When  Confederate 
money  is  received  by  an  executor  for  a  ffood  ante- 
war  debt,  that  lie  may  invest  it  under  the  order  of 
a  Judfe:  be  bas  not  received  it  in  tbe  due  exer- 
cises of  bis  trust,  and,  tberefore,  it  is  not  protected 
by  Bncb  order. 

8.  Bonds  and  Notes— Ajslffnment—Aaaeta.— Until  tbe 
decree  of  tbe  Court  of  Appeals,  deciding  tbat  tbe 
assi^rnment  of  tbe  bonds  and  notes  was  invalid, 
they  could  not  be  considered  as  assets  in  tbe  bands 
of  the  executor  of  C:  and  if  witbin  twelve  montbs 
after  tbat  decree  tbey  laid  before  tbe  commis- 
sioner directed  in  tbe  suit  to  settle  tbe  account,  a 
statement  of  tbe  recelpu,  tbey  sboald  be  allowed 
their  commissions  upon  tbat  fund. 

In  October  1852,  James  B.  Campbell,  late 
of  the  county  of  Highland,  departed  this 
life,  leaving  a  widow,  Alcinda  C.  Camp- 
bell, who  survived  him  only  about  two 
months,  and  leaving  no  issue.  His  seven 
brothers  were  his  only  heirs  at  law  and  next 
of  kin.  He  owned  a  large  estate,  consist- 
ing mainly  of  notes  and  bonds,  amounting 
at  least  to  fifty  thousand  dollars.  He 
made  a  will  a  few  weeks  before  his  death, 
to  wit :  on  the  2d  of  October  1852,  and  dur- 
ing the  last  illness  both  of  himself  and  his 
wife;  his  sickness  being  pneumonia,  and 
hers  consumption.  He  appointed  two  of 
his  brothers,  to  wit :  Thomas  Campbell  and 
Benjamin  B.  Campbell,  his  executors. 
About  the  same  time  that  he  made  his  will 
he  made  an  assignment    of  his   notes  and 

bonds  in  these  words: 
651         ***!  assign  all  my   notes  and  bonds 

to  Thos.    Campbell   this    1st   day    of 
October,  1852. 

**J.  B.  Campbell." 
"Witness,  Benj.  B.  Campbell." 

His  avowed  object  in  making  this  assign- 
ment was  to  give  his  notes  and  bonds  to  his 
brothers,  and  thus  to  prevent  his  wife  from 
having  any  distributive  interest  in  the  said 
notes  and  bonds  in  the  event  of  her  surviv- 
ing him.  She  did  survive  him  about  two 
months,  and  on  the  8th  of  November  1852 
she  duly  renounced  the  provisions  made  fur 
her  by  her  husband's  will,  and  on  the  30th 
of  December  1852  she  made  a  will,  appoint- 
ing her  brother,  Samuel  Lightner,  and  her 
brother-in-law,  J.  W.  Hedges,  her  executors. 
The  wills,  both  of  her  husband  and  herself, 
were  duly  provided  and  recorded,  and  the 
executors  appointed  by  them  respectively 
dnly  qualified  as  such.  Thomas  Campbell, 
claiming  the  notes  and  bonds  as  assignee 
thereof  for  the  use  of  himself  and  brothers, 
received  possession  of  them  shortly  before 
or  after  the  testator's  death,  and  not  long 
thereafter  divided  them  among  himself  and 
his  brothers.  In  May  1854,  the  said 
Lightner  and  Hedges,  executors  of  the  said 
Alcinda  C.  Campbell,  filed  their  bill  in  the 
Circuit  court  of  Highland  county,  against 
the  said  Thomas  Campbell  and  Benjamin 
B.  Campbell  in  their  own  right  and  as  ex- 
ecutors of  said  James  B.  Campbell,  and 
John,  Samuel  C,  Wm.  M.,  A.  Hanson,  and 
Edgar  Campbell,  the  brothers  of  the  said 
Thomas  and  Benjamin  B.  Campbell ;  also 
Mary   Catherine    Campbell    and    Alice    P. 
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James  B.,  during  his  last  illness,  addressed 
respondent,  as  near  as  he  can  recollect,  in 
the  following  words:  **You  had  better  help 
me  to  make  a  will ;  you  will  lose  nothing  by 
it.''  After  some  time  had  intervened,  and 
when  said  James  B.  and  respondent  were 
alone  in  the  room,  he,  of  his  own  accord, 
commenced  giving  directions  how  he  wished 
to  dispose  of  his  property.  He  said  he  wished 
to  assign  his  notes  and  bonds  to  his  brother 
Thomas,  and  in  accordance  to  his  directions 
respondent  drew  an  assignment  in  the  fol- 
lowing words:  **I  assign  all  my  notes  and 
bonds  to  Thomas  Campbell,  this  1st  day  of 
October  1852."  This  was  signed  by  said 
James  B.,  and  at  his  request  witnessed  by 
respondent;  and  by  the  direction  of  said 
James  B.  was  retained  by  respondent  to  be 
handed  to  said  Thomas  with  the  notes  and 
bonds.  Said  James  B.  assigned  as  a  reason 
for  thus  disposing  of  his  notes  and  bonds 
that  if  his  wife  survived  him  she  would,  by 
law,  be  entitled  to  one-half  of  them,  and  they 
could  do  her  no  good,  because  if  she  survived 
him  at  all,  it  could  only  be  for  a  short  time, 
and  then  one-half  of  his  estate  would  go  to 
the  Lightner  family,  in  exclusion  of  his  own 
blood  relations.  This,  he  said,  '* would  not 
be  right. ' '  Respondent,  then  at  said  James 
B.'s  request,  drew  his  will,  which  was  duly 
executed  and  attested,  and  said  James  B. 
then  gave  it  to  respondent  for  safe-keeping. 
A  few  days  after  the  said  will  was  executed, 
said  Thomas  came    to  see  his  sick  brother, 

when  said  James  B.  directed  re^ 
654      spondent  to  get  his  saddle-bags  *which 

contained  his  notes  and  bonds  and 
take  them  out  and  give  them  to  his  brother 
Thomas.  This  was  done  by  said  James  B. 
in  order  to  consummate  the  assignment 
which  he  had  previously  made,  remarking 
to  said  Thomas  at  the  time  ^^I  deliver  to 
you  these  notes  and  bonds;  take  care  Of 
them."  The  notes  and  bonds  were  accord- 
ingly taken  possession  of  by  said  Thomas, 
who  continued  to  hold  them  under  the 
assignment  aforesaid.  Respondent  denied 
that  the  notes  and  bonds  assigned  and 
handed  over  by  said  James  B.,  in  his  life- 
time, to  said  Thomas  can  properly  be  re- 
garded as  assets  of  his  estate.  AH  his  right, 
title  and  interest  in  said  notes  and  bonds 
had  been  clearly  and  unconditionally  parted 
with,  and  absolutely  vested  in  said  Thomas, 
in  the  lifetime  of  said  James  B.,  so  that 
in  no  sense  could  it  be  said  that  said  James 
B.  died  possessed  of  them.  And  this  dis- 
position is  confirmed  and  established  by  the 
clause  of  said  will,  which  says,  ^*My  notes 
and  bonds  I  have  assigned  away  in  my 
lifetime."  Respondent  concluded  his 
answer  by  saying  that  he  and  his  co-exec- 
utors were  ready  to  settle  their  executorial 
accounts  at  any  time  the  court  might  re- 
quire it  of  them. 

A  large  number  of  depositions  having 
been  taken  both  by  the  plaintiffs  and  the 
defendants,  and  other  proceedings  having 
been  had  in  the  cause,  it  came  on  to  be 
heard  by  the  said  Circuit  court  on  the  3d 
day  of  October  1856,  when  the  said  court 
was  of  opinion,    for   reasons   set   forth   in 


writing  and  filed  with  the  papers  in  the 
cause,  that  James  B.  Campbell  in  his  life- 
time, to  wit :  on  the  1st  day  of  October  1852, 
made  a  valid  assignment  of  all  his  bonds 
and  notes  to  the  defendant,  Thomas  Camp- 
bell, and  that  by  said  assignment  the  right 
and  title  in  said  notes  and  bonds  were 
completely  divested  from  the  said  James  B. 
Campbell  and  invested  in  the  said  Thomas 
Campbell,  so  that  they  were  no  part  of  the 
estate  of  said  James  B.  Campbell,  at  the 
time  of  his  death ;  and  that  the  plain- 

655  tiffs,  therefore,  have  *no  right  to 
require  the  defendant,  Thomas  Camp- 
bell, or  the  defendants,  Thomas  and  Benja- 
min B.  Campbell,  as  executors  of  said  James 
B.  Campbell,  or  the  defendants,  the  brothers 
of  said  James  B.  Campbell,  to  account  for 
said  bonds  and  notes  so  disposed  of  by  said 
James  B.  in  his  lifetime.  But  the  court 
was  of  opinion,  that  the  plaintiffs  have  a 
right  to  demand  of  the  defendants,  Thomas 
and  Benjamin  B.  Campbell,  as  executors 
of  said  Jas.  B.  Campbell,  an  account  of  all 
the  personal  estate  of  which  said  James  B. 
died  possessed,  and  which  came  to  their 
hands,  in  pursuance  of  the  provisions  of 
his  will,  to  be  by  them  administered ;  and 
that  plaintiffs'  testatrix  having  renounced 
the  provisions  of  the  will  of  her  husband, 
the  said  James  B.,  the  plaintiffs,  as  her 
representatives,  are  entitled  to  such  a  por- 
tion of  the  personal  estate  of  which  said 
James  B.  died  possessed,  as  the  plaintiffs* 
testatrix  would  have  been  entitled  to  had 
said  James  B.  died  intestate.  The  court, 
therefore,  decreed  that  Commissioner 
Stephenson  should  state  and  settle  the 
accounts  of  the  defendants,  Thomas  and 
Benjamin  B.  Campbell,  as  executors  of 
James  B.  Campbell,  ascertaining  what  por- 
tion the  widow  would  have  been  entitled  to 
upon  the  principles  above  declared.  And 
said  commissioner,  in  taking  said  account, 
was  directed  not  to  include  the  bonds  and 
notes  due  and  payable  to  said  James  B. 
Campbell  on  the  1st  day  of  October  1852; 
and  he  was  directed  to  report  his  proceed- 
ings to  the  court,  in  order  to  a  final  decree. 
And  leave  was  granted  the  plaintiffs  to  pro- 
pound to  the  defendants,  Thomas  and  Ben- 
jamin B.  Campbell,  executors  aforesaid,  be- 
fore said  commissioner,  such  interrogatories 
as  he  should  deem  pertinent  to  the  matter 
before  him  and  material,  in  order  to  enable 
him  to  take  the  account  aforesaid  upon  the 
principles  settled  by  the  said  decree. 

In  August  1857,  the  plaintiffs,  the  execu- 
tors    of     Alcinda    C.    Campbell,    ob- 

656  tained  from  this  court  an  appeal  *from 
the    said   decree.      And    on    the   28th 

day  of  August  1858,  this  court  being  of 
opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  said 
decree  was  erroneous,  reversed  and  an- 
nulled the  same,  with  costs  to  the  appel- 
lants ;  and  proceeding  to  render  such  decree 
as  the  said  Circuit  court  should  have  done, 
this  court  further  decreed  that  the  assign- 
ment purporting  to  have  been  made  by  the 
said  testator,  James  B.  Campbell,  on  the 
1st  day  of  October  1852,  to  the  said  Thomas 
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Campbell,  and  relied  upon  in  the  answers 
as  constituting'  a  valid  gfift  of  the  notes  and 
bonds  of  the  testator,  did  not  operate  as  a 
valid  gift  thereof  in  the  lifetime  of  the 
testator,  so  as  to  bar  the  widow  from  re- 
covering' her  distributive  share  thereof,  she 
having  renounced  the  provisions  made  for 
her  by  the  will  of  her  husband.  And  the 
court  further  decreed  that  the  cause  be  re- 
ferred to  the  master  commissioner  of  said 
court  to  take,  state  and  settle  the  account 
of  the  appellees,  Thomas  and  Benjamin 
Campbell,  as  executors  of  James  B.  Camp- 
bell, ascertaining  what  should  be  the  dis- 
tributive share  of  the  widow  in  the  personal 
estate  of  her  husband,  treating  said  bonds 
and  notes  purporting  to  have  been  assigned 
as  aforesaid  as  part  of  said  personal  estate 
and  assets  of  the  deceased,  and  charging 
the  executors  therewith.  And  leave  was 
given  to  the  appellants  to  propound  to  the 
appellees,  and  each  of  them,  such  inter- 
rogatories as  may  be  pertinent  and  material 
to  take  the  account  according  to  the  prin- 
ciples of  that  decree.  And  leave  was  ^ven 
to  the  appellants  to  amend  their  bill  so 
as  to  make  the  securities  of  said  executors 
parties  defendants,  and  also  to  follow  the 
said  assets  into  the  hands  of  those  to  whom 
they  may  have  been  delivered  by  said  ex- 
ecutors, or  either  of  them. 

The  said  decree  of  this  court  was  certified 
to  the  said  Circuit  court,  and  on  the  6th  day 
of  October  1S58,  was  adopted  and  entered  as 
the  decree  of  the  said  Circuit  court,  and  by 
that  court  the  cause  was  referred  to 
657  Commissioner  ^Stephenson  to  take, 
state,  settle  and  report  to  the  court  the 
account  of  Thomas  and  Benjamin  B.  Camp- 
bell, as  executors  of  James  B.  Campbell, 
in  conformity  with  the  directions  of  the 
decree  of  this  court ;  and  other  provisions 
were  made  as  are  contained  in   that  decree. 

In  1859  interrogatories  were  propounded  by 
the  plaintiffs  to  the  executors  of  James  B. 
Campbell  and  other  defendants,  and  answers 
were  given,  to  some  of  which  exceptions 
were  filed,  and  other  interrogatories  were 
propounded  and  answered. 

On  the  24th  of  March  1860,  the  report  of 
Commissioner  Stephenson  was  returned  and 
filed;  to  which  the  plaintiffs  afterwards 
filed  exceptions.  And  in  May  1860,  on  the 
motion  of  the  plaintiffs,  the  said  report  of 
Commissioner  Stephenson  was  recommitted 
to  Commissioner  Strichler,  with  instruc- 
tions to  state  and  settle  the  accounts  of 
T.  and  B.  B.  Campbell,  executors  of  J.  B. 
Campbell,  in  accordance  with  the  decree  of 
the  Court  of  Appeals  and  the  last  decree  of 
the  Circuit  court. 

On  the  1st  of  October  1860,  the  report  of 
Commissioner  Strichler  was  returned  and 
filed;  to  which  the  defendants  afterwards 
filed  exceptions. 

On  the  15th  of  March  1861,  a  vacation 
order  was  made  in  the  cause  b3'  the  judge 
of  the  Circuit  court  (J.  W.  F.  Allen),  the 
cause  having  been  submitted  in  vacation, 
and  involving  sundry  exceptions,  both  of 
the  plaintiffs  and  defendants,  to  the  several 
scconnts   and   reports    of     Commissioners  { 


Stephenson  and  Strichler;  by  which  order 
the  court,  without  deciding  any  of  the  ques- 
tions involved  in  the  cause,  other  than 
those  connected  with  the  said  exceptions 
and  the  accounts  reported,  decreed  that  the 
said  accounts  and  reports  be  recommitted 
to  Commissioner  Strichler,  in  order  that 
the  same  might  be  modified,  in  conformity 
with  the  principles  and  instructions  embod- 
ied in  the  opinion  of  the  court  accompany- 
ing the  said  order. 

658  'Before   the  last    mentioned   order 
was    made,  to   wit:    in  July  1859,    a 

cross  bill  was  filed  in  the  same  court  by 
Thomas  Campbell  and  the  other  brothers  of 
James  B.  Campbell,  except  Benjamin  B. 
Campbell,  against  Samuel  Lightner  and 
John  W.  Hedges,  in  their  own  right  and  as 
executors  of  Alcinda  C.  Campbell,  in  which 
bill,  after  setting  out  in  general  terms  the 
substance  of  the  original  bill,  and  the  pro- 
ceedings which  had  been  had  in  the  suit, 
the  plaintiffs  say  that  it  will  be  seen,  by 
an  inspection  of  the  record,  that  the  only 
question  submitted  for  the  decision '  of  the 
court  was,  whether  said  James  B.,  in  his 
lifetime,  had  divested  himself  of  all  right 
to  said  notes  and  bonds,  by  gift  or  assign- 
ment, with  actual  delivery  to  said  Thomas ; 
that  it  will  also  appear  that  the  will  of  s:iid 
James  B.,  and  the  assignment  aforesaid, 
were  drawn  by  said  Benjamin  B.,  and  the 
said  assignment  was  witnessed  by  him; 
that  the  assignment  of  said  notes  and  bonds 
was  affirmative  matter,  and  though  well 
known  to  the  plaintiffs  at  the  time  of  filing 
their  bill,  it  was  for  the  first  time  set  forth 
in  the  answers  of  the  executors  of  James 
B.  Campbell ;  and  as  it  was  not  responsive 
to  the  allegations  of  the  bill,  the  plaintiffs 
availed  themselves  of  the  right  to  call  for 
full  proof  thereof;  that  said  Benjamin 
B.  having  an  interest  in  *he  trust  declared 
by  the  said  James  B.,  in  regard  to  the  said 
notes  and  bonds,  and  being  a  party  to  the 
suit,  the  plaintiffs  in  the  cross  bill  were 
thus  deprived  of  the  evidence  of  the  only 
witness  whose  testimony  could  disclose  all 
the  facts  and  oircumstances  connected  with 
the  assignment  and  delivery  of  said  notes 
and  bonds  to  said  Thomas ;  that  the  plain- 
tiffs in  the  cross  bill  had  no  means  of  re- 
storing the  competency  of  said  Benjamin 
B.  as  a  witness  in  the  case,  which  could 
only  be  done  by  his  own  voluntary  action ; 
that  since  the  decision  of  the  cause  in  the 
Court  of  Appeals,  said  Benjamin  B.  has 
voluntarily  released  and  surrendered  all 
interest  whatever  in  the  subject  mat- 

659  ter  of  the  controversy   between    *the 
parties,  and    that  said  plaintiffs    are 

advised  they  are  now  entitled  to  the  benefit 
of  his  testimony,  and  that  his  competency 
is  restored  in  full  time  to  enable  them  to 
defend  themselves  against  the  claims  of 
the  plaintiffs  in  the  original  bill.  The 
plaintiffs  in  the  cross  bill  further  say,  that 
the  executors  of  said  Alcinda  C,  in  a  few 
days  after  the  assignment  and  delivery  of 
said  notes  and  bonds,  and  in  the  lifetime 
of  said  James  B.,  had  full  knowledge  of 
said  assignment    and  delivery,    and  at  the 
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time  of  their  qualification  they  well  knew 
that  said  notes  and  bonds  were  no  part  of 
the  personal  estate  of  said  James  B. ;  and 
that  they  are  advised  they  have  a  right  to 
a  full  discovery  from  said  Lightner  and 
Hedges  as  necessary  for  their  defence  to 
the  original  bill.  And  the  plaintiffs  in  the 
cross  bill  further  charge  that  the  said 
Alcinda  C,  shortly  before  and  after  the 
death  of  said  James  B.,  through  the  agency 
and  assistance  of  said  Lightner  and  Hedges, 
took  and  carried  away  from  the  house  of 
said  James  B.  a  large  quantity  of  beds, 
bedding,  plate,  and  other  articles  of  prop- 
erty, including  a  gold  watch,  belonging  to 
said  James  B.'s  estate,  of  the  value  of 
from  three  to  five  hundred  dollars,  or  up- 
wards ;  that  plaintiffs  are  not  able  to  specify 
all  of  said  property,  because  it  was  taken 
and  carried  away  without  their  knowledge 
or  consent,  and  so  far  as  they  have  any 
reason  to  believe,  without  any  intention 
on  the  part  of  said  Lightner  and  Hedges  to 
account  for  the  same;  and  that  plaintiffs 
are  advised  that  said  Lightner  and  Hedges 
are  bound  to  account  for  the  value  of  said 
property  in  the  settlement  of  said  estate, 
and  that  it  is  the  right  of  plaintiffs  to 
have  a  full  discovery  of  the  various  articles 
of  said  property;  with  the  value  of  each, 
in  order  that  the  estate  of  said  Alcinda  C. 
may  be  charged  with  the  same.  The  plain- 
tiffs, therefore,  pray  for  a  discovery,  accord- 
ing to  the  allegations  of  the  bill,  and  for 
general  relief. 

There  is  filed    as  an   exhibit    with 
660      the  bill,  a  copy  of  *such  a  deed  of  re- 
lease   as   referred  to    therein,    which 
appears  to    have  been   duly     executed   and 
recorded. 

The  defendants  demurred  to  the  cross  bill, 
and  also  filed  their  several  answers  thereto ; 
and  there  was  filed  with  the  answer  of  one 
of  them,  John  W.  Hedges,  a  list  of  articles 
taken  by  Mrs.  Campbell  when  she  removed 
from  Highland  county,  amounting  in  value 
to  sixty-five  dollars. 

In  September  1859,  the  depositions  of 
Benjamin  B.  Campbell  and  others  were 
taken  to  be  read  as  evidence  in  the  cross 
cause ;  and  in  April  1860,  the  deposition  of 

A.  Lrockridge  was  taken  for  the  same  pur- 
pose. The  object  of  taking  these  deposi- 
tions was,  to  prove  that  there  was  such  an 
assignment  of  the  notes  and  bonds  of  James 

B.  Campbell  in  his  lifetime,  as  to  be  valid 
and  effectual  against  the  claim  of  his  widow 
to  a  distributive  share  thereof. 

In  May  1861,  the  two  causes,  the  original 
and  the  cross  cause,  came  on  to  be  heard 
together;  when  the  court  was  of  opinion 
and  decreed,  that  the  plaintiffs  in  the  cross 
bill  were  entitled  to  no  other  relief  under 
their  said  bill,  except  to  a  discovery  from 
the  plaintiffs  in  the  original  bill  of  any 
assets  of  the  estate  of  James  B.  Campbell, 
which  might  have  come  to  the  hands  of 
A.  C.  Campbell,  or  of  her  said  executors, 
which  discovery  had  been  made  by  the 
answers  of  said  executors ;  that  the  other 
discovery  asked  by  the  cross  bill,  of  the 
knowledge  of  the  executors  of  A.  C.  Camp- 


bell of  the  assignmemnt  and  delivery  by 
James  B.  Campbell  of  his  notes  and  bonds 
to  Thomas  Campbell  in  trust,  &c.,  would 
not  have  been  enforced  by  this  court,  as  it 
was  never  asked  for  until  after  the  decision 
of  the  question  of  said  assignment  by  the 
Court  of  Appeals  in  the  said  original  cause, 
and  if  such  discovery  had  been  desirable,  it 
should  have  been  claimed  by  the  plaintiff 
in  the  cross  bill  before  that  decision  was 
made ;  that  so  far  as  said  cross  bill  may 
have  been  intended  in  the  nature  of  a 

661  bill  of  review,  *it  should  be  dismissed, 
as  no  leave  of  the  court  was  ever  asked 

for  or  given  to  file  it,  and  because  no  com- 
petent evidence  had  been  offered  by  the 
plaintiffs  therein  to  authorize  or  justify 
a  review  or  rehearing  of  the  former  decree 
of  the  said  court  in  the  original  cause,  the 
evidence  offered  by  the  plaintiffs  in  the 
cross  cause  being  merely  cumulative,  and 
the  deposition  of  B.  B.  Campbell  being 
incompetent  for  any  purpose  in  the  cause, 
both  on  the  ground  of  public  policy,  and  on 
the  ground  of  interest,  of  which  he  had  not 
divested  himself,  and  in  the  opinion  of  the 
court,  could  not  divest  himself.  It  was, 
therefore,  decreed  that  the  said  cross  bill, 
so  far  as  it  was  intended  as  a  bill  for  re- 
view or  rehearing  of  the  decree  in  the 
original  cause,  should  be  dismissed. 

The  next  step  in  these  proceedings  ap- 
pears to  have  been  taken  on  the  18th  of 
June  1863,  when  Thomas  Campbell  and  B. 
B.  Campbell  presented  a  petition  to  Judge 
Thompson,  judge  of  the  Eleventh  Judicial 
Circuit  (not  embracing  the  county  of  High- 
land), referring  to  the  proceedings  in  the 
original  suit ;  stating,  that  the  object  of  it 
was  to  ascertain  what  amount  of  assets 
went  into  the  hands  of  the  petitioners  as 
executors  of  James  B.  Campbell,  and  who 
was  properly  entitled  to  receive  them ;  that 
there  had  been  no  decision  of  the  cause, 
and  it  was  pending  before  a  commissioner 
upon  a  recommitted  report;  that  since  the 
war  broke  out,  the  said  commissioner  had 
absented  himself ;  that  said  S.  M.  Lightner 
had  departed  this  life,  and  had  no  personal 
representative  known  to  petitioners;  that 
said  Hedges  had  become  permanently  dom- 
iciled in  the  State  of  Pennsylvania,  and 
under  the  sequestration  laws  of  the  Confed- 
erate Congress,  would  be  regarded  as  an 
alien  enemy ;  that  petitioners  had  a  large 
amount  of  assets  in  their  hands  as  execu- 
tors, and  were'  so  situated  that  if  it  were 
ascertained  what  was  properly  due  from 
them,  there  was  iio  person  to  whom  they 
could  safely  pay  any  part  of  it ;  and  praying 
for  an  order  permitting  them  to  invest 

662  the  *assets  in  their  hands,  in  accord- 
ance with  the  provisions  of  the  act  of 

the  General    Assembly  of  Virginia,  passed 
March  5th,  1863. 

There  was  an  affidavit  of  B.  B.  Campbell, 
written  at  the  foot  of  the  petition,  stating 
that  the  facts  therein  set  forth  were  true ; 
and  on  the  same  day  on  which  it  was  pre- 
sented to  Judge  Thompson,  he  endorsed 
thereon,  **  Leave  granted  the  petitioners  to 
invest  according  to  the  prayer  of  the  within 
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petition."  It  appears  that  Confederate 
bonds  to  the  amount  of  about  $37,000  were 
afterwards  purchased  by  said  petitioners 
claimin^ir  to  act  under  this  order. 

No  other  step  was  taken  in  the  cause 
until  May  term  1866,  when,  it  appearing  to 
the  court  that  8.  M.  Lightner,  one  of  the 
plaintiffs,  had  departed  this  life,  it  was 
ordered  that  the  cause  be  revived,  and 
thereafter  proceed  in  the  name  of  the  plain- 
tiff,  John  W.  Hedfi^es,  surviving  executor 
of  said  Alcinda  C.  Campbell ;  and  by  con- 
sent of  parties,  it  was  further  ordered,  that 
the  cause  be  referred  to  Commissioner 
Myers,  who  was  directed  to  execute  the  said 
order  made  in  the  cause  on  the  15th  day  of 
March  1861,  and  make  report  to  the  court. 

The  execution  of  the  said  order  of  May 
term  1866,  was  delayed  for  some  time,  in 
consequence  of  the  loss  of  Judge  Allen's 
opinion  referred  to  in  the  vacation  order  of 
the  15th  of  March  1861,  aforesaid ;  but  a 
copy  of  that  opinion  having  been  found, 
the  commissioner  proceeded  to  execute  the 
said  orders.  And  further  interrogatories 
having  from  time  to  time  been  propounded 
by  the  plaintiffs  to  the  defendants  or  some 
of  them,  and  answered  by  them.  Commis- 
sioner Myers  returned  and  filed  his  report 
on  the  24th  of  April  1867 ;  to  which  report, 
both  the  plaintiffs  and  the  defendants  ex- 
cepted. About  this  time,  to  wit:  on  the 
29th  of  April  1867,  T.  and  B.  B.  Campbell, 
executors  of  J.  B.  Campbell,  filed  a  petition 
that  time  might  be  allowed  them  to  take 
their  depositions  before  the  cause 
663  should  be  heard  upon  the  ^report  of 
Commissioner  Myers ;  but  it  does  not 
appear  that  said  petition  was  ever  acted 
upon,  or  ever  presented  to  the  court. 

On  the  26th  day  of  September  1867,  the 
cause  came  on  to  be  heard,  on  the  papers 
formerly  read  and  the  report  of  Commis- 
sioner Myers  with  the  exceptions  thereto, 
when  the  court,  for  reasons  set  forth  in  a 
written  opinion  filed  as  a  part  of  the  decree, 
overruled  the  plaintiffs'  exceptions,  sus- 
tained some  of  the  defendants*  exceptions 
in  whole  or  in  part,  and  overruled  the  rest 
in  whole  or  in  part,  and  referred  back  the 
cause  to  the  same  commissioner,  who  was 
required  at  once  to  reform  and  restate  his 
account  in  conformity  to  the  foregoing  deci- 
sion and  the  said  written  opinion,  and  make 
report  to  the  then  present  term  of  the  court, 
in  order  to  a  final  decree.  Among  the  ex- 
ceptions of  the  defendants  which  were 
overruled  as  aforesaid,  was  the  3d.:  ** be- 
cause said  commissioner  did  not,  as  re- 
quested by  the  executors  of  said  J.  B. 
Campbell,  credit  them  with  $37,000,  funded 
by  them  in  pursuance  of  the  act  of  Assembly, 
passed  5th  March  1863.  * '  On  the  27th  of 
September  1867,  Commissioner  Myers  made 
and  reported  a  restatement  according  to  the 
directions  of  the  last  mentioned  decree,  to 
which  restatement  both  parties  filed  ex- 
ceptions. And  the  defendants  objected  to 
the  court  rendering  any  decree  upon  the 
amended  report  at  that  term,  and  asked 
that  the  cause  might  be  continued  until  the 
next  term,  to  give  them   an   opportunity  of 


examining  the  amended  report,  and  to  see 
that  it  had  been  made  in  accordance  with 
the  decree  rendered  on  the  day  before. 

On  the  29th  of  September  1867,  the  cause 
came  on  again  to  be  heard  on  the  papers, 
&c.,  and  the  said  amended  report  made 
during  the  same  term,  with  the  exceptions 
thereto,  when  the  court,  overruling  all  the 
said  exceptions,  confirmed  the  said  amended 
report ;  and  it  appearing  from  said  report, 
that  there  was  due  to  the  plaintiffs  from  the 
defendants,    the   executors   of   J.    B. 

664  ^Campbell,    the   sum   of   thirty-three 
thousand  eight  hundred  and  sixty-two 

dollars  and  twenty-nine  cents,  with  lawful 
interest  on  twenty-five  thousand  and  twenty- 
three  dollars  and  thirty -nine  cents,  part 
thereof,  from  the  20th  day  of  January 
1861,  till  paid;  it  was  therefore  further 
decreed,  that  the  said  defendants,  Thomas 
and  B.  B.  Campbell,  executors  of  J.  B. 
Campbell,  should,  out  of  their  own  es- 
tates, pay  to  the  plaintiff  as  surviving 
executor  of  Alcinda  C.  Campbell,  the  said 
sum  of  $33,862.29,  with  interest  on  $25,023.39, 
part  thereof,  from  the  said  20th  day  of  Jan- 
uary 1861,  till  paid.  And  on  the  motion  of 
the  plaintiff,  leave  was  given  him,  in  ac- 
cordance with  the  decree  of  the  Court  of 
Appeals,  to  amend  his  bill  so  as  to  make 
the  securities  of  said  executors  in  their 
ofiicial  bond  defendants  in  this  cause,  and 
also  to  follow  the  assets  of  the  estate  of  J. 
B.  Campbell  into  the  hands  of  those  to  whom 
they  may  have  been  delivered  by  his  ex- 
ecutors, or  either  of  them,  and  to  take  such 
other  proceedings  in  said  cause  as  might 
be  necessary  in  order  to  a  final  decree.  And 
it  was  further  ordered,  that  as  to  such  assets 
of  the  estate  of  J.  B.  Campbell  as  are 
uncollected,  the  defendants,  his  executors, 
should  proceed  as  rapidly  as  possible  to 
collect  the  same  as  far  as  they  can,  and 
make  report  to  the  court  of  all  such  further 
collections.  And  the  court  overruled  the 
motion  of  the  defendants  for  leave  to  file 
another  cross  bill  in  the  cause. 

From  the  said  decrees  of  the  26th  and  29th 
of  September  1867,  the  defendants,  Thomas 
and  B.  B.  Campbell,  executors  of  J.  B. 
Campbell,  applied  to  a  judge  of  the  late 
District  court  holden  at  Charlottesville  for 
an  appeal  to  said  court,  which  was  accord- 
ingly allowed.  And  as  the  said  appeal  re- 
mained pending  in  the  said  District  court 
when  the  present  constitution  took  effect,  it 
was  transferred  by  law  to  the  Supreme  Court 
of  Appeals;  and  being  a  cause  which  the 
said  court  had  jurisdiction  to  try,  it  was 
deemed  proper  by  the  said  court  to  be  tried 
at  Staunton,  and  ordered  accordingly. 

665  *The    case    was   argued   by    Fults, 
Terrell,    Baldwin   A  Cochran,  for  the 

appellants,  and  Michie  &    Michie  and  Rob- 
ertson, for  the  appellees. 

MONCURE,  P.  delivered  the  opinion  of 
the  court. 

The  main,  though  not  the  onl)*,  questions 
arising  in  this  case  are,  first,  whether  the 
decree  pronouced  by  this  court  on  the  28th 
day   of    August  1858,    declaring   '^that  the 
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assignment  purporting*  to  have  been  made 
by  the  testator,  James  B.  Campbell,  on  the 
Ist  daj  of  October  1852,  to  his  brother, 
Thomas  Campbell,  and  relied  upon  in  the 
answers  as  constituting  a  valid  gift  of  the 
notes  and  bonds  of  the  said  testator,  did 
not  operate  as  a  valid  gift  thereof  in  the 
lifetime  of  the  testator,  so  as  to  bar  the 
widow  from  recovering  her  distributive 
share  thereof,  she  having  renounced  the 
provisions  made  for  her  by  the  will  of  her 
husband,"  is  or  is  not  a  final  and  conclusive 
decision  of  the  question  as  to  such  validity 
in  this  case?  And  if  not,  then,  secondly, 
whether,  upon  the  whole  case  as  it  now 
stands,  that  decree  was  right  or  wrong? 

The  second  of  these  two  questions  was 
very  fully  argued  by  the  counsel  in  the 
cause;  and  the  counsel  for  the  appellees 
earnestly  and  ably  contended  that,  treating 
the  question  as  res  integra,  and  looking  at 
all  the  testimony  in  the  cause,  including 
that  of  Benjamin  B.  Campbell,  supposing 
him  to  be  a  competent  witness,  this  court 
would  have  to  make  the  decision  now  which 
it  made  when  the  case  was  formerly  before 
it ;  while,  on  the  other  hand,  the  counsel  for 
the  appellants,  just  as  earnestly  and  ably, 
contended  for  the  contrary.  If  we  had  to 
decide  the  question  thus  at  issue  between 
the  counsel,  we  might  have  some  difficulty 
in  doing  so.  But  we  are  relieved  of  this 
difficulty  by  the  views  we  entertain  of  the 
question  first  above  stated.  And  we  will 
now  proceed  to  present  those  views : 

Then,  recurring  to  the  first  question, 
666  we  enquire  *  whether  the  said  decree 
of  this  court  of  the  28th  day  of  August 
1858,  is  or  is  not,  a  final  and  conclusive  de- 
cision as  aforesaid?  Or,  in  other  words, 
whether  this  court  can  now  reverse  or  alter 
that   decision? 

In  White  v.  Atkinson,  2  Call  376,  decided 
in  1800,  it  was  held  that  the  court  of  chan- 
cery cannot  make  any  alteration  in  the 
terms  of  a  decree  of  this  court  certified 
thither,  in  order  that  a  final  decree  may  be 
made  in  the  cause. 

In  Price  v.  Campbell,  5  Call  115,  decided 
in  1804,  the  same  doctrine  was  held.  Tucker, 
judge,  said:  *^The  single  question  is 
whether  the  chancellor  could,  upon  the  same 
facts,  change  the  decree  of  this  court?  The 
case  of  White  v.  Atkinson,  2  Call  376 
(supra),  decides  that  he  could  not ;  and  I 
approve  of  that  decision.  It  makes  no 
difference  that  it  does  not  appear,  that  the 
mistake  was  noticed  at  the  time  of  affirming 
the  former  decree ;  for  the  point  was  fairly 
presented  upon  the  record,  and  it  cannot  be 
admitted  that  the  court  did  not  advert  to  it. 
A  contrary  doctrine  would  overthrow  the 
whole  theory  of  the  law;  which  supposes 
everything  contained  in  the  record  to  have 
been  decided  on ;  and  has  wisely  established 
the  rule  that  interest  reipublicae  res  ju- 
dicatas  non  rescind!."  Carrington,  Judge, 
was  of  the  same  opinion ;  and  said  the  de- 
cision in  White  v.  Atkinson  **ought  to  be 
adhered  to,  or  there  will  be  no  end  to  con- 
troversies ;  and  parties  will  never  be  certain 
as  to  the  result  of  the  suit." 


In  Campbell  v.  Price,  &c.,  3  Munf.  227, 
decided  in  1812,  it  was  held  that  the  cou]:t 
of  Chancery  cannot  correct  by  bill  of  review 
any  error  apparent  on  the  face  of  the  pro- 
ceedings in  a  decree  which  has  been  affirmed 
by  the  Court  of  Appeals.  It  had  before 
been  held  (in  Price  v.  Campbell,  5  Call 
115,  cited  supra),  that  such  an  error  could 
not  be  corrected  on  motion.  The  error  here 
was  most  palpable,  the  sum  decreed  being 
currency,  when  it  should  have  been  ster- 
ling money. 

667  *In  the  Bank  of  Virginia  v.  Craig, 
6  Leigh   399,    it  was  held  that   this 

court  cannot  examine  the  propriety  of  a 
decree  made  at  a  former  term  inter  partes, 
nor  set  aside  such  a  decree  of  a  former  term, 
on  the  ground  that  it  decided  matters  coram 
non  ju<fice  at  the  time.  This  was  a  case  of 
very  great  hardship,  a  decree  having  been 
rendered  by  this  court  against  a  sure^  who 
was  no  party  to  the  appeal,  and  as  to  whom 
no  decree  had  been  rendered  by  the  court 
below.  The  distinguished  counsel  for  the 
surety  moved  the  court  at  a  succeeding 
term  to  set  aside  the  decree ;  and  he  took 
this  distinction :  that  though  a  decree  made 
in  a  cause  and  between  parties  before  the 
court,  and  which  the  court  had  jurisdiction 
to  make,  could  not  be  set  aside  at  a  sub- 
sequent term,  yet  a  decree  made  in  respect 
to  matters  or  parties  coram  non  judice,  a 
decree,  in  other  words,  which  the  court  had 
no  jurisdiction  to  make,  might  be  set  aside 
at  a  subsequent  term.  But  this  court  over- 
ruled the  motion  on  the  ground  that  it 
could  not  then  set  aside  the  decree  entered 
at  the  former  term,  whether  it  was  prema- 
turely entered  or  whether  it  was  objection- 
able on  its  merits  or  not.  In  Towner  v. 
Lane's  adm'or,  9  Leigh  262,  decided  in 
1838,  upon  a  petition  for  a  rehearing  on  a 
cause  in  this  court,  at  a  term  subsequent  to 
that  at  which  the  court  has  entered  a  decree, 
but  before  that  decree  has  been  certified  to 
the  court  below, '  on  the  ground  that  the 
decree  was  founded  on  a  mistake  in  point 
of  fact ;  the  question  was  whether  it  was  in 
the  power  of  the  court  to  allow  the  rehear- 
ing ?  And  upon  this  question  four  judges 
present  were  equally  divided  in  opinion. 
The  rehearing  was  therefore  refused.  Judges 
Cabell  and  Brooke  were  for  granting  a 
rehearing  in  the  case,  because  the  de- 
cree of  this  court  had  not  been  certified  to 
the  court  below,  and  they  considered  the 
case  as  still  in  the  power  and  under  the  con- 
trol of  this  court.  Judges  Parker  and 
Brockenbrough  were  opposed  to  a  rehear- 
ing, notwithstanding  the  decree  had  not 
been     certified    to   the   court    t>elow. 

668  *8ome  of  the  judges  reviewed  the.  au- 
thorities, both  in  England  and  in  this> 

state,  on  the  subject,  and  the  remarks  of 
some  of  them  are  very  striking  and  appro- 
priate to  the  case  we  now  have  in  hand  for 
decision.  Judge  Parker  said:  **It  is  just 
and  expedient  that  there  should  be  some 
termination  to  litigation.  Particular  cases 
of  hardship  must  yield  to  general  rules  of 
convenience.  We  must  fix  some  period  at 
which  cases  shall  be  considered  as  finally^ 
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ended,  or  thia  court  will  be  overwhelmed 
with  applications  for  rehearing*,  and  par- 
ties will  be  kept  in  continual  uncertainty 
of  their  rights.  Fix  on  any  we  may,  indi- 
vidual injustice  ma3*  be  done;  but  upon  the 
whole,  the  public  good  will  be  promoted  by 
avoiding  the  mischiefs  of  uncertainty  and 
long  protracted  law  suits.  This  is  one  of 
the  chief  reasons  why  we  adhere  to  erro- 
neous precedents.  Whatever  the  period  may 
be,  it  ought  to  be  certain,  well  defined  and 
inflexible,  or  the  evil  is  not  remedied." 
After  assigning  reasons  for  fixing  the  end 
of  the  term  as  the  period,  he  said:  **For 
these  reasons  I  should  incline,  on  principle, 
to  say  that  the  end  of  the  term  should  be 
the  end  of  the  litigation,  so  far  as  this  court 
is  concerned ;  and  I  think  this  rule  is  estab- 
lished by  authority:"  and  he  then  proceeded 
to  review   the  authorities. 

Judge    Brockenbrough,     whose     opinion 
immediately  follows  that  of  Judge  Parker, 
said:    '*!  concur  in   the   opinion   just  ex- 
pressed.    I  have   always   understood    that 
when   the   term  of  the  court  ends,  the  case 
is  no  longer  within  the  breast  of  the  court, 
but   constitutes  part  of  the  unchangeable 
records   of  the  court.     If  it  is  afterwards 
deemed  to  be  within  the  discretion   of  the 
court  to  reopen  the  record,  what  limit  is  to 
be  placed  to  that  discretion?"     After  show- 
ing  that   the    same    reason    which    would 
justi^  the  court  in    granting  a  rehearing 
at  any  time  before  the  decree  is  certified  to 
the  court  below,  would  also  justify  it  in  so 
doing,  even  after  proceedings  had  in  that 
court,  to  enforce  that  decree,  he  pro- 
669     ceeded    *tosay:     ^^At  that  moment  a 
discovery  is  made  that  the  judgment 
or  decree  of  this  court  is  palpably  erroneous ; 
ought  not  this  court,  in    the  exercise  of  the 
discretion  which  is  claimed  for  it,  to  reopen 
and  review  the  cause,  and  correct   its  own 
mistakes?    Certainly  it  ought  to  do  so,  on 
the  principles  contended  for.     But  we  have 
a  recent  and  express  authority  that  this  can- 
not be   done.     In    the  case  of  the  Bank  of 
Virginia  v.    Craig,   a   decree   was   entered 
against  the  sureties  in  a  guardian's  bond, 
who,  although  they  were  parties  in  the  court 
of  Chancery,  were  neither  appellants  nor  ap- 
plees  in  this  court.  An  execution  was  issued, 
andlhbr.  Hooe,  one  of  the  sureties,  had  given 
a  forthcoming   bond.     He    applied    to    this 
court  for  a  rehearing  at  a  subsequent  term ; 
and  surely  if  the  court  had   had   the  discre- 
tion which  is  now  contended   for  it   would 
have  been   granted  to  him,    for  a  case  of 
greater  hardship  can   hardly  be  imagined. 
Yet  the  court  refused  to  rehear  it,  on  the 
^ound   that   it  could    not    now   set    aside 
the  decree    entered   at   the    former   term, 
whether   it    was    prematurely    entered    or 
whether  it  was  objectionable   on   its  merits 
or  not." 

These  seem  to  be  all  the  material  deci- 
sions of  this  court  on  the  subject  we 
are  considering,  to  which  we  have  been 
referred  by  counsel,  or  which  we  have  met 
with,  and  they  seem  conclusively  to  show 
that  after  the  end  of  the  term  of  this  court 
at  which   a  judgment    or  decree   may   be 


rendered  by  it — or  at  all  events,  after  such 
judgment  or  decree  has  been  certified  to  the 
court  below,  it  is  too  late  to  have  the  case 
reheard  in  this  court,  upon  any  ground 
of  error  of  law  or  of  fact  apparent  upon  the 
face  of  such  judgment  or  decree,  or  of  the 
record  on  which  it  was  rendered.  Whether 
the  rule  be  founded  on  principle,  or  be 
merely  a  rule  of  practice,  it  is  alike  absolute 
and  inflexible.  Public  policy,  if  not  neces- 
sity, requires  that  it  should  be  strictly  en- 
forced, even  in  cases  of  the  greatest 
individual  hardship.  The  law  has  been 

670  settled  by   these  cases,  and  has  *ever 
since  been   acquiesced  in,   and  hence 

no  more  recent  cases  on  the  subject  are  to 
be  found  in  our  reports.  Applications  for 
rehearings  after  the  end  of  the  term  have 
often  since  been  made  to  this  court,  but  have 
always  been  refused,  and  there  the  cases 
have  ended.  There  is  a  recent  statute  au- 
thorizing the  court,  under  certain  circum- 
stances, to  rehear  and  review  a  case  decided 
at  the  preceding  term.  Acts  of  Assembly 
1869-70,  p.  228,  chap.  171,  {  10.  But  that 
statute  has  no  bearing  on  this  case. 

According  to  the  authorities  before  re- 
ferred to,  we  think  it  very  clear  that  we 
have  now  no  right  to  review  and  reverse 
the  decree  pronounced  by  our  predecessors 
in  this  cause  on  the  28th  of  August  1858, 
more  than  fourteen  years  ago,  and  that  we 
would  have  no  such  right,  even  if  it  were 
plain  that  that  decree  is  erroneous.  We 
have  seen  that  this  court  has  refused  to 
review  and  reverse,  or  even  amend,  its  own 
decree,  made  at  the  next  preceding  term, 
although  the  error  in  such  decree  was 
palpable  and  occasioned  great  injustice,  and 
although  it  obviously  proceeded  from  a 
mere  oversight  of  the  court.  Here  the 
cause  was  &st  decided  in  the  court  below 
on  the  3d  of  October  1856,  more  than  two 
years  after  the  institution  of  the  suit,  when 
the  parties  had  had  the  fullest  opportunity 
of  preparing  for  the  trial,  of  *  which  oppor- 
tunity they  fully  availed  themselves.  After 
the  appeal  from  that  decision  had  been 
pending  for  a  year  this  court,  on  the  28th 
of  August  1858,  upon  full  and  able  argument, 
pronounced  a  decree  reversing  that  of  the 
court  below,  and  settling  forever,  as  was 
supposed,  the  principles  involved  in  the 
cause,  and  leaving  only  an  ordinary  ad- 
ministration account  to  be  settled,  and  the 
widows'  distributive  share  of  the  personal 
estate  of  her  husband  to  be  assigned  to 
her  or  her  representatives.  And  now,  after 
the  lapse  of  fourteen  years  since  that  decree, 
this  court  is  asked  to  review  and  reverse  it, 
upon  evidence  which,  to  say  the  mos) 

671  of  it,  and  including  as  *part  of  it  the 
incompetent     testimony     of     B.    B. 

Campbell,  an  interested  party  and  the  chief 
actor  in  the  transaction  from  which  the 
controversy  arose,  presents  only  a  case  of 
doubt  as  to  the  correctness  of  that  decree ! 
A  bare  statement  of  the  case  would  seem 
to  be  an  all-sufficient  answer  to  the  appli- 
cation. 

But  it  is  contended  by  the  learned  counsel 
of  the  appellants,  that   while   the  decree  of 
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this  court,  of  the  28th  of  Augrust  1858,  would 
have  been  conclusive,  even  upon  the  court 
itself,  if  it  had  been  a  final  decree,  yet 
that  it  was  interlocutory  only,  and  though 
conclusive  upon  the  court  below  as  long  as 
it  stands,  it  may  be,  and  ought  to  be,  re- 
versed by  the  Court  of  Appeals  itself  for 
error  on  the  face  of  the  decree  and  record 
as  they  then  stood. 

We  know  of  no  warrant   for   any   such 
distinction  as  is  thus  attempted  to  be  drawn 
between  what  are  called   final  and  interloc- 
utory decrees  of  this  court;  and   we   have 
been  referred  to  no  authority  in  support   of 
this  review.     As  was  correctly  said  by  the 
learned    counsel   of  the   appellees   in  their 
argument   of  this  case,    all  the  judgments 
and    decrees   of  this  court    are    final,    and 
none   of   them   are    interlocutory;  at  least, 
when  they  (as  they  almost  always  do)  dis- 
pose  of   the   whole   case    involved    in    the 
appeal;     even     though      the      appeal      be 
from    an    interlocutory    decree,    and    even 
though  the  cause  be  remanded  to  the  court 
below    for    further    proceedings  to  be  had 
therein.     There   may   possibly  be  an  inter- 
locutory decree  in  the  Court  of  Appeals,  as 
where  that  court  disposes  only  of  a  part  of 
the    case    at  one   term,    and  reserves  it  for 
further   and    final    action   at  another.     We 
have  something  like   an   example  of  such  a 
case     in     The     Commonwealth    v.     Beau- 
marchais,    3    Call   107,  151,    referred   to  by 
Judge  Parker  in  Towner  v.    Lane's  adm'r, 
9  Iveigh,  262,  280.     But  such   cases  must  be 
extremely   rare.     The  decree  of  this  court 
is  certainly  not   interlocutory,  and  is  none 
the   less   final   because    it  is   upon   an  ap- 
peal   from     an    interlocutory    decree 
672      *of   the  court   below.     The  latter  de- 
cree does  not  impart  its  interlocutory 
nature  to  the  decree   of  this  court,    which 
affirms  or  reverses  it  in   whole   or  in  part, 
or    adjudicates  the  principles  of  the  cause. 
The  case  made  for  the  Court  of  Appeals  by 
an  appeal  froxh  a  decree  of  the  court  below, 
whether  final  or  interlocutory,   is,  as  to  the 
Court  of  Appeals,  a  complete  case  in  itself, 
and  the  decree  of  that  court  therein  is  final 
and  conclusive  between  the  parties,  as  well 
upon    that   court    itself  as  upon   the  court 
below;  and   the    Court   of   Appeals  can  do 
nothing  more  in  the  course  of  the  same  lit- 
igation until  a  new  and  different  appeal  is 
brought  up  to  it  from    some  decree  of  the 
court   below,    rendered   in    the  cause  upon 
subsequent   proceedings   in  that  court;  and 
then  the  Court  of  Appeals  can  only  review 
and  revise  that  decree   without  interfering 
with  its  own  former  decree.     The   two  ap- 
peals are   different   and   independent  cases 
in  this  court.     The  decision  of  this  court  is 
not  only  final  in   regard   to   the  decree  ap- 
pealed from,  but  also  in  regard  to  all  the 
prior  orders  and  decrees  in  the  case  between 
the    appellants   and  appellees.     An  appeal 
from  a  decree  brings  up  the  whole  proceed- 
ings   in    the   case   prior  to  the  decree ;  and 
either   party    can    have   any  error  against 
him   in  those  proceedings  corrected  without 
the  necessity  of  a  cross  appeal  in  any  case. 
If  a  party   fail    to  complain   of  any  such 


error,  and  a  decree  be  made  upon  the  ap- 
peal, without  correcting  or  noticing  the 
error,  such  party  will  be  concluded  by  the 
decree  from  appealing  afterwards.  Burton 
V.  Brown,  not  yet  reported.  See  also 
Walker's  ex*or,  &c.,  v.  Page,  Ac,  21  Gratt. 
636. 

The  counsel  for  the  appellants  did  not 
contend  that  this  court  could,  or  would, 
upon  mere  motion  or  petition,  review  and 
reverse  its  decision  at  a  former  term ;  but 
contended  that  the  court  could,  and  in  a 
proper  case  should,  do  so  upon  an  appeal 
from  a  subsequent  decree  of  the  court  below 
in  the  same  case.  It  seemed  to  be  supposed 
by  the  learned  counsel  that  an  appeal 
673  from  a  ^subsequent  decree  would 
bring  up  the  whole  case  to  this  court, 
and  thus  empower  it  to  make  such  decree 
in  it  as  justice  might  require.  Now  that 
is  not  the  true  theory.  Such  an  appeal 
brings  up  only  the  proceedings  in  the  case 
subsequent  to  the  decision  of  this  court  on 
the  former  appeal.  And  the  function  of 
this  court  in  the  case  is  prescribed  by  sec- 
tion 23  of  chapter  182  of  the  Code,  as 
amended  by  the  act  approved  June  23d, 
1870,  which  declares  that  **The  appellate 
court  shall  affirm  the  judgment,  decree  or 
order,  if  there  be  no  error  therein,  and 
reverse  the  same,  in  whole  or  in  part,  if 
erroneous,  and  enter  such  judgment,  decree 
or  order  as  the  court  whose  error  is  sought 
to  be  corrected  ought  to  have  entered,  af- 
firming in  those  cases  where  the  voices  on 
both  sides  are  equal;  provided,  &c.'*  This 
is  the  only  authority  conferred  upon  the 
court  in  regard  to  the  appeal,  and  it  con- 
tains no  power  to  interfere  with  a  decree  of 
the  court  upon  a  former  appeal.  Such  a 
decree  is  coram  non  judice. 

We  are,  therefore,  of  opinion,  that  the 
former  decree  of  this  court  in  this  cause 
ought  not  to  be  reversed,  and  cannot  be 
reversed,  for  error  on  the  face  of  the  decree 
and  record  as  it  then  stood,  even  supposing 
that  such  error  actually  exists. 

But  however  that  may  be,  it  was  further 
contended  by  the  counsel  for  the  appellants 
*^that  for  new  matter,  not  available  at  the 
first  hearing  below,  and  not  in  the  record 
on  the  former  appeal,  the  court  below  ought 
to  have  reheard  and  reversed  the  former 
decree;  and  for  its  failure  to  do  so,  the 
final  decree  should  be  reversed,  and  the 
former  decree  be  now  reheard  and  reversed. " 

That  a  decree  of  the  Court  of  Appeals 
which  has  been  certified  to  and  entered  as  the 
decree  of  the  court  below  may  be  reviewed 
and  corrected,  or  reversed,  on  a  bill  of  re- 
view filed  in  the  latter  court,  founded  on  new 
matter,  seems  to  be  true.  Although  it  is 
strange  that  no  case,  as  we  believe,  is 
674  to  be  found  in  our  reports  in  *which  the 
question  has  been  expressly  decided. 
There  are  a  few  cases,  however,  from  which 
it  may  be  inferred  that  such  a  proceeding 
is  lawful.  As  in  the  case  of  Campbell  v. 
Price,  Ac,  3  Munf.  227,  the  court,  in  its 
opinion,  said  that  after  a  decree  of  affirm- 
ance by  the  Court  of  Appeals,  a  bill  of  re- 
view cannot  be    received   on  the  ground  of 
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anj  error  in  the  decree,  which  is  apparent 
on  the  face  of  the  record:  Thus  leaving* 
it  to  be  inferred  that  there  might  be  a  bill 
of  review  in  such  a  case  founded  on  new 
matter.  In  the  case  of  McCall  v.  Graham, 
&c.,  1  Hen.  Sl  Munf.  13,  such  a  bill  of  re- 
view was  filed ;  but  the  chancellor  held  that 
it  ought  not  to  have  been  received,  because 
'*the  new  evidence  now  produced  does  not 
materially  vary  the  case  from  its  aspect  at 
the  former  hearing.  Nor  does  it  satis- 
factorily appear  that  the  complainant  could 
not  have  produced  it  then ;  indeed,  the  same 
or  similar  evidence  must  have  been  in  her 
knowled^  then. ' '  And  in  Randolph '  s  ex' or 
V.  Randolph's  ex'or,  &c..  Id.  181,  a  special 
court  of  appeals  held  *'that  the  bill  of  re- 
view ott^ht  not  to  have  been  received  or 
allowed  by  the  High  court  of  Chancery, 
as  it  does  not  show  any  new  matter,  or 
disclose  or  refer  to  any  new  evidence,  suffi- 
cient to  ground  a  bill  of  review  or  reversal 
of  the  decree  prayed  to  be  reviewed  and  re- 
versed ;  nor  does  the  new  evidence  produced 
in  any  manner  warrant  such  review  and 
reversal:"  thus  not  denying  the  competency 
of  the  court  below  to  allow  such  a  bill  of 
review  if  the  g'round  had  been  sufficient. 

But  while  it  is  no  doubt  true,  that  a  bill 
of  review  may  be  allowed  in  such  a  case, 
the  fact  that  there  have  been  so  few  cases 
in  onr  courts  in  which  a  bill  of  review  has 
been  received  in  such  case ;  and  none,  we 
believe,  so  far  as  our  reports  show,  in  which 
a  decree  of  this  court  has  been  reversed  on 
a  bill  of  review,  shows  that  the  greatest 
caution  should  be  observed  in  such  cases, 
and  the  new  matter,  to  be  sufficient  ground 
for  the  reversal  of  the  decree,  ought 
675  to  be  very  material,  and  *newly  dis- 
covered, and  unknown  to  the  party 
seeking-  relief  at  the  time  the  decree  was 
rendered,  and  such  as  he  could  not  then 
have  discovered  by  the  use  of  reasonable 
diligence.  This  is  necessary  even  in  an 
ordinary  case  of  a  bill  of  review  of  a  de- 
cree of  the  same  court  in  which  the  bill  is 
filed,  on  the  ground  of  new  matter.  A  for- 
tiori, it  must  be  necessary,  when  the  object 
is  to  reverse  a  decree  of  the  Court  of  Ap- 
peals, in  favor  of  the  finality  of  which 
there  are  so  many  reasons  founded  on  public 
policy  and  convenience. 

This  being  the  state  of  the  law  and  our 
decisions  on  the  subject,  we  now  proceed 
to  enquire,  whether  a  case  is  made  out  by 
this  record  for  a  reversal  Of  the  former  de- 
cree of  this  court,  upon  the  ground  of  newly 
discovered  matter? 

In  this  case  no  bill  of  review  has  ever 
been  filed.  To  reverse  a  final  decree,  even 
of  the  court  below,  on  the  g-round  of  newly 
discovered  matter,  a  bill  of  review  is  nec- 
essary ;  and  such  a  bill  can  only  be  filed  by 
leave  of  the  court,  and  must  be  sworn  to. 
A  fortiori,  are  these  precautions  necessary, 
when  the  decree  sought  to  be  reversed  is 
that  of  the  court  of  last  resort.  There  was 
a  cross  bill  filed  in  July  1859,  about  a  year 
after  the  decree  of  the  Court  of  Appeals ; 
but  that  bill  was  neither  sworn  to,  nor  filed 
by  leave  of   the  court.     It  has  been  treated 


in  the  argument  of  the  counsel  for  the 
appellants  as  substantially  a  bill  of  review. 
Let  us  so  consider  it,  for  the  purposes  of 
this  case,  and  see  if  it  presents  sufficient 
grounds  for  the  review  and  reversal  of  the 
former  decree  of  this  court. 

Now,  this  bill  does  not  state  any  material 
fact  occurring  since  that  decree,  nor  any 
new  matter  since  then  discovered  which 
could  not  by  the  use  of  reasonable  diligence 
have  been  discovered  before,  and  which  could 
have  had  any  effect  in  producing  a  different 
decree  if  it  had  then  been  in  the  record. 
The  only  grounds  on  which  it  can  be  said 
to  claim  relief  as  a  bill  of  review  are : 

676  Ist.  *That  the  plaintiffs  in  the   origi- 
nal bill,    the  executors  of  Alcinda  C. 

Campbell,  in  a  few  days  after  the  alleged 
assignment  and  delivery  of  the  notes  and 
bonds  of  her  husband,  James  B.  Campbell, 
and  in  his  lifetime,  had  full  knowledge  of 
said  assignment  and  delivery,  and  at  the 
time  of  their  qualification  well  knew  that 
said  notes  and  bonds  were  no  part  of  the 
personal  estate  of  said  James  B. ;  and  that 
the  complainants  in  the  cross  bill  had  a 
right  to  a  full  discovery  from  the  said 
executors  as  necessary  for  their  defence  to 
the  original  bill;  and,  2dly.  That 'Benja- 
min B.  Campbell,  having  drawn  the  said 
assignment,  and  the  will  of  James  B. 
Campbell,  was  alone  cognizant  of  material 
facts  affecting  the  validity  of  said  assign- 
ment ;  that  he  had  an  interest  in  the  sub- 
ject which  deprived  the  complainants  of  his 
testimony  on  the  former  hearing  of  the 
cause  in  the  court  below ;  that  they  had  no 
means  of  restoring  his  competency,  which 
could  only  be  done  by  his  own  voluntary 
release;  that  since  the  decision  of  the 
cause  in  the  Court  of  Appeals,  said  Benja- 
min B.  had  voluntarily  released  and  surren- 
dered all  interest  which  he  had  in  the  sub- 
ject by  his  deed  duly  executed  and  exhibited 
with  the  cross  bill ;  and  that  the  complain- 
ants in  that  bill  had  then  a  right  to  the 
testimony  of  said  Benjamin  B.,  which  would 
fully  explain  and  prove  the  assignment  and 
delivery  of  said  notes  and  bonds ;  facts  of 
which  he  alone  was  cognizant,  and  which 
could  not  be  established  so  long  as  he 
thought  proper  to  retain  an  interest  in  the 
cause. 

As  to  the  first  of  these  two  grounds,  a 
complete  answer  to  it  is,  that  whatever 
knowledge  the  executors  of  Alcinda  C. 
Campbell  may  have  had  in  regard  to  the 
assignment  and  delivery  of  the  notes  and 
bonds  aforesaid,  the  fact  of  such  knowl- 
edge was  known  to  the  complainants  in  the 
cross  bill  before  the  decree  in  the  original 
suit  was  rendered;  or,  at  all  events,  it  is 
not  pretended  in  the  cross  bill  that  said  con^ 
plainants  discovered  that  fact,  for  the  first 
time,  after  such  decree ;  and  the  cross 

677  bill   *might,    and  ought,  therefore,  to 
have   been    filed  before  such  decree, 

instead  of  after  the  decree  of  the  Court  of 
Appeals. 

And  as  to  the  second  of  the  said  two 
grounds,  a  complete  answer  to  it  is,  that 
it  is  not  pretended  in  the  cross  bill  that  the 
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complainants  did  not  know  before  the  orig-- 
inal  decree  was  rendered,  what  facts  mate- 
rial to  the  case  were  within  the  knowledg'e 
of  Benjamin  B.  Campbell,  or  that  he  then 
refused  or  was  unwilling  to  release  his  in- 
terest in  the  subject  of  controversy ;  and  the 
complainants  should  not  be  allowed  to  take 
their  chances  for  obtaining  a  decree  with- 
out the  evidence  of  said  B.  B.  Campbell, 
and,  failing  in  that,  to  have  the  benefit 
of  the  said  evidence  to  reverse  the  decree  of 
the  Court  of  Appeals.  Another  complete 
answer  is,  that  though  the  release  executed 
by  B.  B.  Campbell  may  have  been  sufficient, 
if  it  was,  to  divest  him  of  any  interest  in 
the  notes  and  bonds,  it  certainly  did  not 
release  him  from  his  liability  to  the  exec- 
utors of  Alcinda  C.  Campbell  for  the  devas- 
tavit committed  by  him  in  regard  to  said 
notes  and  bonds,  which  liability  could  only 
be  released  by  the  said  executors  them- 
selves. He  therefore  still  remained  an 
incompetent  witness  after  the  execution  of 
said  release. 

The  only  grounds  relied  on  in  the  cross 
bill  for  a  review  of  the  said  decree  being 
wholly  insufficient,  the  Circuit  court,  there- 
fore, in  May  1861,  properly  dismissed  the 
said  cross  bill,  so  far  as  it  was  intended 
as  a  bill  for  review  or  rehearing  of  the 
said  decree. 

But  there  is  another  ground,  not  taken  in 
the  cross  bill,  upon  which  it  was  contended 
that  there  should  be  a  rehearing  and  rever- 
sal of  said  decree ;  and  that  ground  is  thus 
presented  in  the  additional  brief  for  the 
appellants,  ^^^  the  fourth  of  the  grounds 
there  taken:  **That  the  examination  of  the 
defendants  on  interrogatories,  gives  to 
their  answers  the  force  and  effect  of  answers 
to  bills  of  discovery,  and  renders  the 
678  whole  of  *those  answers  evidence  in 
the  cause,  such  as,  taken  in  connection 
with  the  other  facts  in  the  cause,  required 
a  rehearing  and  reversal  of  the  former 
decree,  which  it   was  error  to  refuse." 

It  would  be  a  novel  proceeding  for  the 
court  below  to  review  and  reverse  a  decree 
of  the  Court  of  Appeals,  without  any  bill 
of  review  at  all,  and  merely  upon  evidence 
subsequently  taken  in  the  cause;  however 
strongly  that  evidence  might  tend  to  show 
that  such  decree  was  erroneous. 

But  there  was  no  such  evidence  which 
could  be  used  for  any  such  purpose,  even 
if  it  had  been  duly  presented  in  a  bill  of 
review ;  and  indeed,  we  think,  there  was 
no  evidence  which  can  be  said  to  be  in 
conflict  with  the  decree  of  the  Court  of 
Appeals.  The  most  that  can  be  said  is 
that  the  whole  evidence  raised  a  question 
of  doubt  about  which  there  might  well  be  a 
difference  of  opinion ;  and  that  this  court 
decided  it  wrongly  in  the  opinion  of  the 
counsel  for  the  appellants.  This  court 
distinctly  decided  that  the  alleged  assign- 
ment did  not  operate  as  a  valid  gift  of  the 
notes  and  bonds  aforesaid,  so  as  to  bar  the 
widow  from  recovering  her  distributive 
share  thereof ;  and  that  the  said  notes  and 
bonds  were  to  be  regarded  as  a  part  of  the 
testator's   estate,    so    far  as   the   widow's 


right  to  a  distributive  share  thereof  was 
concerned.  And  nothing  remained  to  be 
done  after  that  decree,  but  to  carry  it  into 
execution,  by  taking  the  proper  accounts, 
following  the  assets  into  the  hands  of  those 
to  whom  they  may  have  been  delivered  by 
the  executors,  and  to  subject  the  said  execu- 
tors and  their  securities  to  liability  for  the 
amount  which  might  be  found  to  be  due  to 
the  representatives  of  the  widow.  And  the 
decree,  after  deciding  the  question  in  con- 
troversy in  the  cause,  merely  gave  the  nec- 
essary directions  for  carrying  the  decree 
into  execution  as  aforesaid.  Among  those 
directions,  leave  was  ^^given  to  the  appel- 
lants to  propound  to  the  appellees  and  each 
of     them     such      interrogatories     as 

679  *may  be   pertinent   and    material    to 
take    the    account   according    to    the 

principles  of  this  decree. ' '    The  appellants 
availed   themselves  of  this  leave,  and  pro- 
pounded many^  interrogatories  to  the  execu- 
tor of   James   B.    Campbell  and  his  other 
brothers;    but   they     were   all    propounded 
alone   with   the   view   of  ascertaining,    not 
whether    the    alleged    assignment    of    the 
notes  and  bonds  was  valid  or  not,  for  it  had 
been  already  decided  in  the  case  to  be  in- 
valid ;  but  what  notes  and  bonds  were   the 
subject   of   the    said   alleged   assignment; 
what  was  their   amount;    when    and    how 
they  had  been  distributed  among  the  parties 
who  had  claimed  them ;  which  of  them  had 
been  collected,   and  when ;  which   of   them 
remained   uncollected,   and  why;  what  was 
the   present  condition  of  them,    &c.,    &c.? 
All    such    enquiries   were    ''pertinent    and 
material   to  take   the  account   according  to 
the  principles  of  the  decree."    The  defend- 
ants had   no  right  to  avail   themselves    of 
these  questions  for  the  purpose  of  making 
such   answers  as  might   tend    to  show  the 
validity  of  such  assignment,  and    then  rely 
on  those  answers  as  a  ground  for  reversing 
the   decree    of   this   court.     Such    answers 
were  impertinent  and  immaterial,  and  were 
not   according   to  the   principles  of  the  de- 
cree.    They    tended  to  disprove  what    had 
been    conclusively    settled   by    the    decree, 
and  what  was  res  adjudicata  in  the  cause. 
Take,    for   instance,    the  5th  interrogatory 
and  answer  thereto,   which   were  specially 
noticed  in  the  argument.     The  5th  interrog- 
gatory    was,    *'Did  you    not    receive    from 
James  B.  Campbell,  during  his  last  sickness 
or   shortly    before,     bonds,    notes,    claims, 
accojints   or   other   assets   or   moneys    due 
from  yourself  or  others  to  him,  or  a  surren- 
der of  debts,    bonds  or  accounts  or  claims 
due   from  you   to  him.     If  you  did,  render 
before  said  commissioner  a  full  and  minute 
account     thereof    in     writing?*'    To     that 
question,   Thomas  Campbell's  answer  was : 
''I  did  receive  from  J.   B.  Campbell  during 
his  last  sickness   notes  and  bonds,"    &c., 
''but  all  his  right    and   title   to  the  same 
he  conveyed  to  me  by  an  assignment 

680  *and  delivery   of  said  bonds  to  me,  * ' 
Ac,    Now  the  latter  part  of  this  answer 

was  irrelevant,  and  not  responsive  to  the 
question  according  to  its  well  understood 
meaning,  and  might  have  been  stricken  out. 
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and  must  be  disregarded  as  if  it  had  not 
been  made.  Such  an  answer  can  certainly 
afford  no  ground  for  reversing  the  decree 
of  this  court. 

We  have  said,  we  think  there  was  no  evi- 
dence in  the  cause  in  conflict  with  the 
decree  of  this  court.  None  of  it  seems  to 
be  in  conflict  with  the  idea  that  if  the 
testator  intended  to  make  any  gift  at  all 
of  his  notes  and  bonds  independent!)^  of  his 
will,  it  was  a  gift  intended  to  operate,  not 
inter  vivos,  but  causa  mortis.  To  the 
validity  of  each  of  these  gifts,  delivery  of 
possession  is  necessary.  But  a  gift  causa 
mortis,  being  revocable  at  the  pleasure  of 
the  donor  in  his  lifetime,  is  not  effectual 
against  the  right  of  the  wife  of  the  donor 
to  a  distributive  share  of  his  personal 
estate.  The  decree  of  this  court  was  that 
the  alleged  assignment  did  not  operate  as  a 
valid  gift  of  the  notes  and  bonds  in  the 
lifetime  of  the  testator,  so  as  to  bar  the 
widow  from  recovering  her  distributive 
share  thereof.  The  gift  might  not  operate  as 
a  valid  gift  for  that  purpose,  either  because 
there  was  no  delivery  of  the  notes  and 
bonds,  or  because,  there  having  been  such 
a  delivery,  it  was  in  execution  of  a  gift 
causa  mortis.  ^^It  appears,"  said  this 
court  in  its  opinion  delivered  when  the  said 
decree  was  pronounced,  *^that  there  was  no 
such  absolute  and  irrevocable  gift  and  part- 
ing with  possession,  as  to  constitute  a 
valid  gift  inter  vivos.  The  facts  do  not 
prove  that  at  the  time  the  testator  intended 
to  part  with  all  dominion  over  the  subject. 
The  testator  was  in  his  last  illness;  a  dis- 
positon  of  property  made  under  such  circum- 
stances is  most  likely  to  be  testamentary, 
unless  the  contrary  clearly  appears." 

We  think  the  record  affords  no  ground  for 
reversing  the  former  decree  of  this  court, 
and  that   the  same  ought  still  to  remain  in 

full  force. 
681         *We    now    proceed   to  consider   the 
other  errors  assigned  in    the  petition 
and  the  briefs,  or  such  of  them  as  it  may  be 
material  to  notice. 

As  to  the  dismission  of  the  cross  bill  so 
far  as  it  was  intended  as  a  bill  of  review, 
we  have  already  said  that  the  Circuit  court 
did  not  err  in  that  respect.  Nor  would  it 
have  erred  if  it  had  dismissed  that  bill  out 
and  out.  There  was  no  occasion  for  it  for 
any  purpose.  But  the  cross  cause  seems  to 
have  been  in  effect  dismissed,  as  no  further 
notice  seems  to  have  been  taken  of  it  since 
the  decree  at  May  term  1861. 

As  to  the  third  assignment  of  error  in 
the  petition,  that  **the  court  erred  in  re- 
jecting the  application  of  your  petitioners 
for  leave  to  take  their  depositions,  under 
the  provision  of  the  act  of  Assembly 
passed  February  7th,  1867,"  it  is  sufficient 
to  say  that  it  does  not  appear  that  such  ap- 
plication was  rejected,  or  even  acted  upon 
by  the  court ;  and  it  was  admitted  by  the 
counsel  for  the  appellants  that  this  assign- 
ment of  error  is  unfounded  in  fact.  It  will 
not,  therefore,  be  further  noticed. 

As  to  the  fourth  assignment  of  error  in 
the  petition,    that   *'the  court  should  have 


sustained  the  thirteenth  (meanipg  the 
third)  exception  of  your  petitioners  to 
Commissioner  Myer's  first  report."  That 
exception  is  in  these  words:  *^3.  Because 
said  commissioner  did  not,  as  requested  by 
the  executors  of  said  J.  B.  Campbell,  credit 
them  with  $37,000  funded  by  them  in  pur- 
suance of  the  act  of  Assembly  passed  5th 
March,  1863.  See  petition  for  leave  to  fund, 
with  the  proper  endorsement  of  the  judge 
thereon,  together  with  the  bonds  procured, 
here  exhibited  as  part  of  this  exception, 
marked  Z.  The  said  act  of  Assembly  wa» 
passed  for  the  relief  of  fiduciaries  situated 
as  the  executors  of  J.  B.  C.  were,  and  they 
availed  themselves  of  the  benefit  of  it,  in 
order  to  place  the  said  sum  of  $37,000  at  the 

control  of  the  court,  for  the  special 
682      purpose  of  meeting  the   claim  of  *A. 

C.  Campbell's  executors  and  legatees, 
should  it  be  ultimately  decided  that  they 
are  entitled  to  it,  the  proceedings  having 
been  regular  in  all  respects,  and  the  fund- 
ing in  accordance  with  the  requirements  of 
the  statute.  The  executors  should  have 
been  credited  with  the  amount  of  said  bonds 
as  so  much  disbursed  by  them  under  the 
authority  of  said  statute. ' ' 

This   exception  presents  one  of  the  most 
important  questions  arising  on  this  record, 
looking  to  the  large  amount  involved.     The 
act    of   March   5th,    1863,   under   which  the 
alleged  investment   is  claimed  to  have  been 
made,enacted  ^^that  whenever  any  guardian, 
curator,  committee,  executor,  administrator, 
or  other  fiduciary  or  trustee,    maj'  have  in 
his  hands  moneys  received  in  the  due  exer- 
cise of  his  trust,   belonging  to  the  estate  or 
trust    fund    held    by    him    as    fiduciary    or 
trustee,    which   moneys   any  such  fiduciary 
or   trustee    may,    from    the    nature    of   his 
trust,  or  for  any  cause  whatever,  be  unable 
to   pay   over  to  the  cestui s  que    trust,    or 
parties  entitled   thereto,   it  shall  be  lawful 
for   such   fiduciary  or  trustee  to   apply,  by 
motion   or  petition,    to  any  judge  of  a  Cir- 
cuit court  in  vacation,    for  leave  to   invest 
the  whole  or  any   part  of  such  moneys  in 
interest-bearing  bonds,    or    certificates   of 
the   Confederate   States,    or  of  the  State  of 
Virginia,    or  any  other  sufficient  bonds  or 
securities   of  or  within  the  said  State ;  and 
the  said  judge  may,  in  his  discretion,  grant 
such  leave.     The   bonds,  when  practicable, 
shall  be  taken  in  the  name  of  such  fiduciary 
or  trustee    in    his   fiduciary  character;  and 
whenever   such   investment   shall  be  made, 
such   fiduciary  or   trustee   shall  be  released 
from   responsibility   for    the'  moneys    thus 
invested ;    but   it   shall   be  his  duty  to  pre- 
serve the  bonds  thus  taken,   and  to  exercise 
due     diligence     in    collecting    the    interest 
accruing  thereon  and  in   making  a  proper 
application  thereof;  provided,  that  nothing 
herein  contained  shall  authorize  said  fidu- 
ciary  or    fiduciaries   to    change    the   char- 
acter of  an  existing  investment,  nor 
683      any  *in vestment  made  under  the  pro- 
visions of  this   law,  until   authorized 
by  the  decree  of  a  Circuit  court  of  competent 
jurisdiction ;  and  provided  further,  that  the 
provisions    of   the   foregoing   section  shall 
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not  be  so  construed  as  to  interfere  with 
the  powers  now  exercised  by  courts  of 
chancery  over  the  subject."  Acts  of 
Assembly  1862  and  1863,  p.  81. 

On  the  18th  of  June  1863,  Thomas  and  B. 
B.  Campbell  presented  a  petition  to  Jtidge 
Thompson,  of  the  Eleventh  Judicial  Cir- 
cuit (not  embracing  the  county  of  High- 
land),  praying  for  an  order  permitting 
them  to  invest  the  assets  in  their  hands  as 
executors  of  J.  B.  Campbell,  in  accordance 
with  the  provisions  of  the  said  act  of 
March  5th,  1863.  In  their  petition  they 
referred  to  this  suit ;  stated  that  the  object 
of  it  was  to  ascertain  what  amount  of 
assets  proper  went  into  their  hands,  and 
who  was  properly  entitled  to  the  same ;  that 
there  had  been  no  decision  of  the  cause ; 
that  one  of  the  executors  of  Alcinda  C. 
Campbell  was  dead  and  the  other  lived  out 
of  the  country,  &c. ;  and  that  the  petition- 
ers had  a  large  amount  of  assets  in  their 
hands  as  executors,  and  were  so  situated 
that  if  it  were  ascertained  what  was  prop- 
erly due  from  them,  there  was  no  person  to 
whom  they  could  safely  pay  any  part  of  it. 

This  petition  was  sworn  to  by  B.  B. 
Campbell,  one  of  the  petitioners,  and  on 
the  same  day  Judge  Thompson,  in  vaca- 
tion, by  an  endorsement  on  the  petition, 
granted  leave  to  the  petitioners  to  make 
the  investment  accordingly. 

Under  the  act  of  assembly,  petition  and 
endorsement  aforesaid,  the  investment  of 
$37,000  in  Confederate  bonds,  referred  to  in 
the  appellants'  third  exception,  is  claimed 
to  have  been  made  by  them ;  and  the  ques- 
tion is,  whether  they  were  entitled  to  credit 
for  the  same,  as  they  insisted,  against 
such  distributee  or  distributees  as  had  not 
received  his  or  her  distributive  shares ; 
684  in  other  *words,  asrainst  the  represen- 
tatives of  the  widow  of  James  B. 
Campbell? 

At  the  time  the  investment  was  made 
Confederate  money  was  greatly  depreciated 
in  value  below  its  nominal  amount,  and 
property  of  almost  every  kind  was  sold  at 
greatly  inflated  prices.  The  manifest  ob- 
ject of  the  executors  of  James  B.  Campbell 
and  their  brothers  was  to  relieve  themselves 
of  the  heavy  debt  they  owed  his  widow  or 
her  representatives,  by  preparing  to  pay  the 
same  in  Confederate  notes  or  bonds  at  par. 
The  act  expressly  provided  that  wherever  a 
fiduciary  had  in  his  hands  moneys  received 
in  the  due  execution  of  his  trust,  which 
from  the  nature  of  his  trust,  or  any 
cause  whatever,  he  was  unable  to  pay 
over  to  the  parties  entitled  thereto,  it  should 
be  lawful  for  him  to  apply  by  motion  or 
petition  to  any  judge,  Ac.  The  money  was 
required  to  be  in  hand,  and  to  have  been 
received  in  the  due  exercise  of  his  trust, 
and  he,  for  some  cause,  must  be  unable  to 
pay  it  over  to  the  parties  entitled.  These 
three  conditions  must  have  concurred  to 
give  a  judge  in  vacation  lawful  power,  on 
an  ex  parte  motion  or  petition  of  a  fidu- 
ciary, to  grant  him  leave  to  make  an 
investment  of  the  trust  fund.  Accordingly 
the  petitioners  in   this  case   framed  their 


petition  with  a  view  to  show  that  the  re- 
quired conditions  existed  in  regard  to  the 
investment  they  asked  leave  to  make.  But 
the  record  shows  that  none  of  these  con- 
ditions in  fact  existed  in  the  case. 

In  the  first  place  they  said,  at  least  by 
strong  and  plain  implication,  that  the 
controversy  involved  in  the  suit  brought 
against  them  by  the  executors  of  Alcinda 
C.  Campbell  had  not  been  decided ;  whereas 
that  controversy  had  been  decided  by  this 
court  in  1858,  nearly  five  years  before  the 
petition  was  presented.  That  decision  was 
that  the  notes  and  bonds  in  controversy 
were  part  of  their  testator's  estate ;  and 

685  his  widow's  representatives  ^became 
thenceforward  clearly  entitled  to  a  dis- 
tributive share  of  that  estate,  iiicluding  the 
notes  and  bonds  as  part  thereof.  They 
had  then  had  about  six  years  since  the 
death  of  their  testator  for  the  collection 
of  his  assets,  and  ought  then  to  have  had 
a  large  fund  in  hand  for  distribution.  It 
was  their  duty  to  have  proceeded  with  dne 
diligence  after  that  decree  to  collect  the  as- 
sets of  the  estate,  including  the  notes  and 
bonds,  which  still  remain^  outstanding, 
pay  off  the  remaining  debts  of  the  estate, 
if  any,  and  distribute  the  surplus  among 
the  parties  entitled  thereto,  and  at  aU 
events  pay  the  distributive  portion  of  the 
widow.  Had  they  done  so,  they  probably 
might,  before  the  war  commenced,  have 
settled  up  the  estate  and  paid  the  widow's 
portion  of  it.  Instead  oi  that,  althoog-h 
her  husband  died  twenty  years  ago,  leaving 
a  personal  estate  worth  from  fifty  to  a  hun- 
dred thousand  dollars,  to  one-half  of  which 
she  was  entitled,  she  and  her  representa- 
tives have,  to  this  day,  received  nothing 
but  the  few  articles  she  carried  with  her 
when  she  went  away  from  his  house,  after 
his  death,  and  a  small  sum  of  money  wid 
her  by  the  executors  about  that  time.  The 
only  step  which  they  seem  to  have  ever 
taken  towards  a  settlement  of  her  distribu- 
tive share  of  the  estate  was  the  investment 
which  they  made  in  Confederate  bonds  for 
that  purpose  in  1863-'4. 

In  the  second  place,  they  said  in  their 
petition  that  they  had  a  large  amount  of 
assets  in  their  hands  as  executors,  mean- 
ing, of  course,  moneys  received  in  the  due 
execution  of  their  trust,  according  to  the 
language  of  the  act.  Whereas  they  had  no 
assets,  or  at  least  no  moneys,  in  their 
hands  as  executors.  They  had  divided  the 
notes  and  bonds  among  themselves  and 
their  brothers  a  short  time  after  their  tes- 
tator's death.  They  thus  converted  the 
subject  to  their  own  use,  and  became  debt- 
ors to  the  estate  on  that  account.  The 
money  invested  in  Confederate  bonds,  or 
nearly  all  of  it,  was  raised  after  the  order 
for  investment,  and  by  contributions 

686  made  by  *the  brothers  among  them- 
selves for  the  purpose ;  and  they  gen- 
erally derived  the  sums  they  contributed, 
or  the  greater  part  thereof,  from  the  sale  of 
real  estate — of  course  at  the  inflated  Con- 
federate prices  of  the  time.  For  the  value 
of  the   notes  and   bonds  alleged   to    have 
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been  assigned  by  the  testator  to  his  brothers, 
his  executors  and  their  securities  were  lia- 
ble. And  the  brothers  were  also  liable  for 
the  portions  received  by  them  respectively 
in  the  distribution  of  the  notes  and  bonds 
made  among  themselves.  Thcf  debt  to  the 
estate  on  account  of  these  notes  and  bonds 
was  therefore  most  amply  secured.  And  it 
was  a  devastavit  to  call  in  that  debt  or  any 
part  of  it,  for  the  purpose  of  making  an  in- 
vestment in  Confederate  bonds.  The  in- 
vestment act  contained  an  express  proviso, 
that  nothing  therein  contained  should  au- 
thorize a  fiduciary  to  change  the  character 
of  an  existing  investment. 

In  the  third  place,  they  said  they  were  so 
situated  that  if  it  were  ascertained  what 
was  properly  due  from  them,  there  was  no 
person  to  whom  they  could  safely  pay  any 
part  of  it.  They  could  certainly  have  paid 
it  to  the  representatives  of  the  widow  be- 
fore the  war,  if  not  to  their  counsel  during 
the  war.  Why  did  they  not  raise  the  money 
by  contributions  among  themselves  and  pay 
it  before  the  war,  when  money  was  good, 
instead  of  raising  it  in  the  same  way  and 
investing  it  in  Confederate  bonds  during 
the  war,  when  money  was  very  bad? 

Certainly  Judge  Thompson  would  not 
have  made  the  order  he  did  if  he  had  known 
the  facts.  And  the  executors  of  J.  B. 
Campbell  not  having  informed  him  of  the 
facts,  as  it  was  their  duty  to  have  done, 
they  can  derive  no  t>enefit  from  the  order, 
and  the  same  is  null  and  void  as  to  the 
representatives  of  the  widow.  It  does  not 
appear  that  they  or  their  counsel  had  any 
intimation  of  the  fact  of  the  investment 
until  after  the  war.  It  would  have  been  a 
very  easy  matter  to  have   given  notice  of 

the  fact,  at  least  to  their  counsel. 
687  *As  to  the  sums  of  $1,200  received 
of  Pullins,  and  S2,500  received  of 
Stephenson,  by  the  executors,  in  the  sum- 
mer of  1863,  in  Confederate  notes,  which 
constituted  part  of  the  said  investment, 
and  which  their  counsel  insist  were  re- 
ceived, in  the  due  exercise  of  their  trust, 
we  think,  for  reasons  already  assigned,  that 
they  had  no  right  to  receive  the  said  sums 
for  the  said  purpose,  and  therefore  did  not 
receive  them  in  the  due  exercise  of  their 
trust. 

Surely  it  cannot  be  necessary  to  say  any- 
thing more  for  the  purpose  of  showing  that 
the  said  executors  are  not  entitled  to  be 
credited  with  the  amount  of  said  investment, 
at  least  so  far  as  the  widow  and  her  repre- 
sentatives are  concerned.  And  we  are  of 
opinion  that  the  said  third  exception  was 
properly  overruled. 

[The  judge  then  proceeded  to  consider 
the  other  exceptions  to  the  commissioner's 
report;  but  as  they  relate  to  mere  matters 
of  fact,  this  part  of  the  opinion  is  omitted. 
He  then  proceeded  as  follows:] 

We  have  thus  disposed  of  all  the  appellee's 
exceptions  to  the  reports  of  Commissioner 
Myers ;  but  they  complain  of  other  alleged 
errors  in  the  prior  proceedings  in  the  cause, 
some  of  which  at  least  it  is  now  proper  to 
notice. 


In  the  first  place,  they  complain  that  the 
court  erred  in  not  dismissing  the  appellants* 
cross-bill  and  bill  of  review,  out  and  out.  We 
have  already  sufficiently  noticed  this  subject. 

In  the  next  place,  they  complain  that  th^ 
opinion  of  the  court,  which  formed  a  part 
of  the  order  of  the  15th  of  March  1861,  re- 
committing the  cause  to  Commissioner 
Btrickler  to  modify  the  report  of  Commis- 
sioner Stephenson,  in  conformity  with  the 
principles  and  instructions  embodied  in  the 
said  order,  was  erroneous  in  several  respects. 
And 

1st.  That  the  instructions  o/  the  court 
overruled  the  second  exception  of  the 

688  appellees  to  Commissioner  ^Stephen- 
son's  report,  for  allowing  commissions 

to  the  appellants,  when  they  never  made 
any  settlement  at  all. 

That  said  second  exception  to  Commis- 
sioner Stephenson's  report,  which  was  filed 
on  the  24th  of  March  1860,  was  not  renewed 
to  Commissioner  Myers'  report,  which  was 
filed  on  the  24th  of  April  1867 ;  nor  was 
there  any  exception  to  the  latter  report  on 
account  of  commission  allowed  to  the  exec- 
utors of  J.  B.  Campbell,  although  exceptions 
were  taken  by  the  appellants  to  that  report 
on  other  grounds.  Conceding,  for  the  pur- 
poses of  this  case,  that  their  failure  to  re- 
new their  exception  on  that  ground,  to 
Commissioner  Myers'  report,  was  not  a 
waiver  of  it;  let  us  enquire:  1st.  Whether 
there  was  any  error  in  the  said  opinion  of 
the  court  in  that  respect ;  and  if  not,  then 
2ndly.  Whether  the  report  of  Commissioner 
Myers  does  not  conform  to  the  instructions 
of  the  court  in  regard  to  commission ;  or, 
at  least,  must  not  be  considered  as  having 
so  conformed,  in  the  absence  of  any  excep- 
tion to  the  said  report  for  non-conformity? 

1st.  Was  there  any  error  in  the  said  opin- 
ion of  the  court  in  regard  to  commission? 

That  opinion  is  as  follows:  **As  to  the 
allowance  of  commission  to  the  executors, 
the  court  is  of  opinion,  that  unless  a  state- 
ment of  receipts  other  than  those  embraced 
by  the  assignment,  was  within  six  months 
after  the  expiration  of  any  year,  laid  before 
a  commissioner  by  the  executors,  no  com- 
mission should  be  allowed  them  thereon 
unless  such  statement  was  given  by  them 
to  those  entitled  to  the  money  and  it  was 
actually  settled  with  them.  As  to  the  notes 
and  bonds  included  in  the  assignment,  the 
executors  of  J.  B.  Campbell  did  not  regard 
them  as  assets,  until  the  decree  of  the 
Court  of  Appeals,  and  they  could  not  prop- 
erly be  regarded  as  received  by  them  in 
that  character  prior  thereto.  If  a  statement 
of  the  receipts  thereof  was  laid  before  a 
commissioner  in  this  suit,  who  was  directed 
to  settle  the  same,  within  twelve  months 
after  such   decree,    then    commission 

689  *should  be  allowed.  In  other  words, 
the  court  recognizes  that  the  defend- 
ants ought  to  be  regarded  as  in  default,  and 
liable  to  forfeit  their  commission  on  the 
assigned  paper,  until  it  was  declared  by 
the  Court  of  Appeals  to  be  assets ;  that  all 
the  receipts  prior  to  that  day  by  their 
transferees  should,  as  of  that  date,  t>e  held 
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to  be  in  the  hands  of  the  executors;  and 
that  if  they  complied  with  the  provisions 
of  the  statute  then,  their  commission  is  not 
forfeited.  The  same  principle  will  apply 
to  any  subsequent  receipts.'* 

Now  we  see  nothing*  in  this  opinion  which 
we  consider  erroneous.  There  is  nothing 
in  the  record  to  show  that  the  executors 
and  their  brothers  did  not  act  bona  fide  in 
claiming  the  notes  and  bonds  under  the 
assignment,  until  the  Court  of  Appeals  de- 
cided that  the  assignment  was  null  and  void 
as  to  the  widow  of  the  testator.  He  had  an 
undoubted  *  legal  and  moral  right  to  give 
away  his  notes  and  bonds  by  a  completed 
gift  inter  vivos,  and  thus  to  give  them 
away  for  the  purpose  of  preventing  his 
wife  from  succeeding  to  half  of  them  as  his 
distributee.  He  attempted  to  g'ive  them 
to  his  brothers,  who,  with  his  wife,  were 
his  only  next  of  kin,  and  she  was  in  her 
last  illness  of  consumption.  Whether  the 
gift  was  valid  or  not  against  the  wife  was 
the  only  question  in  the  case ;  and  that  was 
a  pure  legal  question.  Thomas  Campbell 
received  and  held  the  notes  and  bonds  as 
assignee,  and  not  as  executor,  though  he 
was  one  of  the  executors,  and  he  made  a 
division  of  them  between  himself  and  his 
brothers,  in  pursuance  of  what  he,  no  doubt, 
honestly  supposed  to  be  a  valid  trust  reposed 
in  him  by  the  donor.  A  suit  was  in  due 
time  brought  by  the  executors  of  the  widow, 
to  test  the  validity,  as  against  her,  of  the 
assignment.  That  suit  was  in  due  time 
tried  in  the  Circuit  court,  which  decided 
in  favor  of  the  validity  of  the  assignment. 
The  executors  of  the  widow  appealed  from 
the  decree  of  the  Circuit  court;  and  this 
court  reversed  that  decree  and  decided 
690  against  *the  validity  of  the  assign- 
ment, and  that  the  notes  and  bonds 
were  part  of  the  testator's  estate,  of  which 
his  wife  was  entitled  to  a  distributive 
share.  Until  the  decree  of  this  court  the 
question  of  title  to  the  notes  and  bonds  was 
undecided,  and  they  were  not  in  the  hands 
of  the  executors  as  such.  They  could  not, 
until  then,  be  brought  into  their  executorial 
accounts.  They  were  not  in  default  for 
not  having  themselves  brought  a  suit  to 
have  the  question  decided  earlier.^  A  suit 
for  that  purpose  was  brought  in  due  time 
by  the  conflicting  claimant,  and  there  was 
no  want  of  diligence  in  the  executors  in 
regard  to  the  subject  until  after  the  decree 
of  the  Court  of  Appeals  in  August  1858. 
Then  there  was  no  error  in  the  opinion, 
that  the  notes  and  bonds  should  not  be  con- 
sidered as  part  of  the  estate  in  the  hands 
of  the  executors  until  after  the  decree  of 
this  court.  Nor  do  we  think  there  was 
any  error  in  the  said  opinion  as  to  the  right 
of  the  executors  to  commission  afterwards, 
or  as  to  their  duties  and  the  means  to  be 
used  by  them  to  avoid  a  forfeiture  of  their 
commission.  We  see  no  error  in  the  opin- 
ion, in  any  respect,  in  regard  to  commis- 
sion.   Then, 

2dly.  Does  not  the  report  of  Commissioner 
Myers  conform  to  the  said  opinion  in  regard 
to  commissions ;  or,  at  least,  must  it  not  be 


considered  as  having  so  conformed  in  the 
absence  of  any  exception  to  the  said  report 
for  non-conformity? 

Commissioner  Stephenson  commenced  the 
taking  of  the  account  decreed  to  be  taken 
by  the  Court  of  Appeals  in  due  time  there- 
after, and  there  is  nothing  in  the  record 
to  show  that  the  executors  did  not  place 
their  accounts  and  vouchers  in  his  hands 
in  full  time  to  be  entitled  to  commission, 
according  to  law  and  the  principles  settled 
by  the  said  opinion  of  the  court.  It  is  said 
there  were  other  assets  which  came  to  their 
hands  besides  the  notes  and  bonds,  on  which 
they  forfeited  their  commission.  Those 
other     assets     must     have     been    of 

691  *small  amount.     But  there  is  nothing 
apparent  on  the  record  which  enables 

us  to  say  with  certainty  that  the  executors 
incurred  a  forfeiture  in  regard  to  any  of 
their  commission,  and  we  must,  therefore, 
say  that  they  conformed  to  the  law,  in  the 
absence  of  any  exception  to  the  report  of 
Commissioner  Myers  for  non-conformity. 
The  executors  were  certainly  entitled  to 
some  commission.  They  did  not  forfeit  all, 
if  any.  Which  did  they  forfeit?  The  ap- 
pellees should  have  laid  their  finger  upon  it 
by  an  exception.  There  was  no  such  ex- 
ception. And  we,  therefore,  think,  that 
no  objection  can  now  be  taken  here  to  the 
allowance  of  commission  made  to  the  exec- 
utors by  Commissioner  Myers. 

Without  specifying  the  other  objections 
made  by  the  counsel  of  the  appellees  to  that 
opinion,  it  must  suffice  to  say  that  we  do 
not  consider  them  well  founded,  or  that 
they,  or  any  of  them,  ou^ht  to  be  sustained. 

Upon  the  whole,  we  think  that  the  decrees 
appealed  from  should  be  reversed,  so  far  as 
they  are  considered  erroneous  in  the  fore- 
going opinion,  and  such  decree  rendered  in 
lieu  of  the  portions  reversed  as  is  required 
by  the  said  opinion,  and  should  be  affirmed 
in  all  other  respects,  with  damages  accord- 
ing to  the  law  and  costs  to  the  appellee,  John 
W.  Hedges,  surviving  executor  of  Alcinda  C. 
Campbell,  as  the  party  substantially  pre- 
vailing. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  no  error  in  the  decree  appealed 
from  to  the  prejudice  of  appellants,  Thomas 
Campbell  and  Benjamin  B.  Campbell,  either 
in  their  own  right  or  as  executors  of  James 
B.  Campbell,  or  of  their  brothers,  the  appel- 
lees, John  Campbell,  Samuel  C.  Campbell, 
William  M.  Campbell,  A.  Hanson  Campbell 
and  £klgr&r  Campbell.  But  the  court  is  fur- 
ther of  opinion,  for  reasons  stated  as 

692  aforesaid,  that  *there  are  errors  in  said 
decree  to  the  prejudice  of   the   appel- 
lee, John  W.  Hedges,  surviving  executor  of 
Alcinda  C.  Campbell,  as  follows,  to  wit : 

1st.  The  said  Circuit  court  erred  in 
overruling  instead  of  sustaining  the  ap- 
pellee's first  exception  to  Commissioner 
Myers'  first  report.  **That  on  page  24 
of  said  report  he  has  credited  the  es- 
tate with  $330.12,  instead  of  $725.12,  cash 
received   of    Wm.    Skeen,    receiver;"    and 
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in  overruling',  instead  of  sustaining,  the 
appellee's  renewal  of  that  exception  to 
Commissioner  Myers'  second  or  amended 
report,  such  renewal  being  embraced  in 
their  first  exception  to  said  second  report* 
It  appears  from  a  receipt  of  Thomas  Camp- 
bell, one  of  the  executors  of  James  B' 
Campbell,  to  said  Skeen,  receiver,  at  pages 
38S-6  of  the  record,  that  $725.12  was  the  true 
amount  received. 

2d.  As  to  the  appellee's  second  exception 
to  Commissioner  Myers'  first  report  renewed 
in  their  first  exception  to  his  second  report ; 
' 'because  the  commissioner  has  failed  to 
charge  the  executors  with  the  new  list  of 
bonds  filed  with  the  late  answer  of  Thomas 
Campbell  since  Commissioner  Strickler's 
last  report,  and  headed  '^A  list  of  J.  B. 
Campbell  A  Co.  's  bonds  assigned  to  Thomas 
Campbell  and  believed  to  be  insolvent  or 
not  collectible,  amounting  as  added  up  at  the 
foot  to  $8,012.87."  Although  it  was  proper 
not  to  charge  the  executors  with  the  whole 
amount  of  the  bonds  included  in  the  ''new 
list"  referred  to  in  the  exception,  yet,  as 
since  that  list  was  filed  in  1861,  some  of  the 
said  bonds  may  have  been  collected,  or,  as 
some  of  them  may  now  be  collectible,  there 
ought  to  be  an  enquiry  and  account  by  a 
commissioner  to  ascertain  the  facts.  The 
court,  therefore,  erred  in  overruling  the  said 
exception,  and,  instead  of  doing  so,  in  not 
directing  such  an  inquiry. 

3d.  As  to  the  appellee's  second  exception 
to  Commissioner  Myers'  second  or  amended 
report;  that  is,  *^to  the  allowance  made 
by  the  commissioner  in  his  said 
693  *second  report  of  credit  to  the  execu- 
tors, on  the  first  page  of  said  report, 
for  each  and  every  of  the  items  numbered 
1,  3,  4,  5,  6,  7,  8,  9  and  13,  amounting  in 
the  aggregate  to  $2,673.88  of  principal 
and  $122.67  of  interest."  These  items 
here  numbered  were  items  of  charges  to 
the  executors  in  Commissioner  Myers' 
first  report;  to  which  items  the  appel- 
lants excepted,  and  their  exceptions  to 
which  were  sustained  by   the  court   below. 

The  said  items  are  designated  by  the  same 
numbers  in  a  statement  on  page  43  of  Com- 
missioner Myers'  first  report,  copied  on 
page  740  of  the  printed  record.  Commis- 
sioner Myers,  having  accordingly,  in  his 
second  report,  given  credit  to  the  executors 
for  those  items,  the  appellees,  on  their  part, 
excepted  to  the  amended  report  on  that 
account.  We  will  have  to  take  up  and  dis- 
pose of  the  items  as  they  are  above  num- 
bered. 

No.  1.  Price  of  mule  sold  by  S.  M.  Ivight- 
ner  and  accounted  for  to  executors.  Cred- 
ited to  the  estate  of  J.  B.  Campbell  in  1853 
in  Commissioner  Myers'  first  report,  page  2. 

The  Circuit  court  erred  in  sustaining  the 
appellants'  exception  to  this  item  in  Com- 
missioner Myers'  first  report,  and  in  over- 
ruling the  appellee's  exception  to  the  same 
item  in  the  said  commissioner's  second  re- 
port. The  item  is  a  proper  credit  to  the 
estate. 

No.  3.  Bond  of  John  Ginger,  due  29th 
January  1841,  and  interest. 


No.  4.  Amount  of  two  bonds  on  John 
Malcomb. 

No.  5.  Amount  of  two  bonds  of  Thomas 
Bird,  to  be  credited  on  John    Lamb's  bond. 

Instead  of  sustaining  the  appellants'  and 
overruling  the  appellees'  exceptions  in  re- 
gard to  these  three  items  (Nos.  3,  4  and  5), 
the  Circuit  court  ought  to  have  referred  the 
subjects  of  them  to  a  commissioner  for 
further  enquiry  and  account,  and  erred  in 
not  doing  so. 

No.  6.  Balance  due  from  D.  G.  Kinkead, 
20th  June  1850,  as  per  statement  of  J. 

694  B.  C,  $185.53,  and  interest  *to  Janu- 
ary 10,  1860,  when  renewed  by  W.  M. 

C,  $108.21. 

This  debt  is  included  in  William  M. 
Campbell's  Ifst  of  bonds,  and  is  not  included 
in  his  list  of  insolvents  which  he  returned 
under  oath  February  7,  1860.  The  pre- 
sumption, therefore,  is  that  it  has  been 
collected,  or  is  a  good  debt.  It  was  re- 
newed March  10,  1860,  for  $274.09,  which 
seems  to  be  less  than  the  amount  of  debt 
and  interest  due  on  that  day,  the  difference, 
no  doubt,  having  been  paid  when  or  before 
the  new  bond  was  given. 

The  Circuit  court  erred  in  sustaining  the 
appellants'  exception  to  this  item  in  Com- 
missioner Myers'  first  report  and  in  over- 
ruling the  appellees'  exception  to  the 
corresponding  item  in  Commissioner  Myers' 
second  report.  The  item  is  a  proper  credit 
to  the  estate. 

No.  7.  Bond  of  Marshall  and  Cunning- 
ham, due  1st  March  1851,  and  interest. 

The  appellants'  exception  to  this  item 
was  sustained  as  to  all  over  $227.  The  ap- 
pellees insist  that  it  ought  to  have  been 
overruled  altogether.  Instead  of  sustaining 
the  appellants'  and  overruling  the  appel- 
lees' exception  as  to  the  excess  of  said  bond 
over  the  said  sum  of  $227,  the  Circuit  court 
ought  to  have  referred  the  matter  of  such 
excess  to  a  commissioner  for  further  en- 
quiry and  account,  and  erred  in  not 
doing  so. 

No.  8.  Bond  of  J.  J.  Cooper,  due  August 
1st,  1844,  and  interest. 

No.  9.  Bond  of  H.  Michael  and  interest. 

These  two  items  (Nos.  8  and  9)  are  proper 
credits  to  the  estate,  and  the  Circuit  court 
erred  in  sustaining  the  appellants,  and 
overruling  the  appellees'  exceptions  in 
regard  to  the  said  two  items. 

No.  13.  Value  of  shares  in  the  estate  of 
Wm.  Dinwiddle,  deceased,  on  the  19th  day 
of  June  1861,  $4,342.39. 

The  appellants*  exception  to  this  item  was 
sustained   as  to  all  over  $2,500.     The 

695  appellees  insist  that  it  ought  *to  have 
been    overruled    altogther.     There    is 

nothing  in  the  record  which  shows  that  the 
executors  are  chargeable  with  more  than 
$2,500,  which  they  actually  received  on  ac- 
count of  said  interest.  Instead  of  sustain- 
ing the  appellants'  and  overruling  the  appel- 
lees' exceptions  as  to  the  excess  of  the  value 
of  said  shares  over  the  said  sum  of  $2,500, 
the  Circuit  court  ought  to  have  referred  the 
matter  of  such  excess  to  a  commissioner  for 
further  enquiry  and  account,   and  erred  in 
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not  doing  so.  Therefore  it  is  decreed  and 
ordered  that  so  much  of  the  said  decree  ap- 
pealed from  as  is  inconsistent  .with  the 
foregoing*  opinion  and  decree,  be  reversed 
and  annulled,  and  the  residue  thereof 
affirmed,  including  in  such  affirmance  that 
portion  of  the  said  decree  of  the  29th  day 
of  September  1867,  which  adjudged,  ordered 
and  decreed  that  the  said  Thomas  Campbell 
and  Benjamin  B.  Campbell,  the  executors 
of  J.  B.  Campbell,  do,  out  of  their  own 
estates,  paj  to  the  said  John  W.  Hedges, 
as  surviving  executor  of  Alcinda  C.  Campr 
bell,  deceased,  the  sum  of  thirty-three 
thousand  eight  hundred  and  sixty-two  dol- 
lars and  twenty-nine  cents,  with  interest 
on  twenty-five  thousand  and  twenty-three 
dollars  and  thirty-nine  cents,  part  thereof, 
from  the  20th  day  of  January  1861  till 
paid;  the  amount  due  by  said  Thomas 
Campbell  and  Benjamin  B.  Campbell  to 
the  said  John  W.  Hedges  as  surviving 
executor  of  Alcinda  C.  Campbell  as 
aforesaid,  being  increased  by  this  decree, 
and  being  therefore  greater  than  the  said 
sum  of  money  and  interest  decreed  to  be 
paid  by  the  said  decree  of  the  29th  day  of 
September  1867,  as  aforesaid.  The  payment 
of  which  sum  of  thirty-three  thousand  eight 
hundred  and  sixty-two  dollars  and  twenty - 
nine  cents  ($33,862.29),  with  interest  on 
twenty-five  thousand  and  thirty-three  dol- 
lars and  thirty-nine  cents  ($25,033.39),  part 
thereof,  from  the  20th  day  of  January  1861 
till  paid,  together  with  the  costs  and  dam- 
ages hereby  decreed  in  his  favor,  the  said 
John  W.  Hedges,  as  surviving  exec- 
6%  utor  of  Alcinda  *C.  Campbell,  de- 
ceased, is  to  be  at  liberty  to  enforce 
forthwith,  without  waiting  for  the  making 
of  the  enquiries  and  taking  of  the  accounts 
hereby  directed  to  be  made  and  taken. 

And  it  is  further  decreed  and  ordered 
that  the  appellants,  Thomas  Campbell  and 
Benjamin  B.  Campbell,  executors  of  James 
B.  Campbell,  do,  out  of  their  own  estates, 
pay  to  the  appellee,  John  W.  Hedges,  sur- 
viving executor  of  Alcinda  C.  Campbell, 
decease!,  damages  according  to  law  and 
his  costs  by  him  about  his  defence  in  this 
behalf  expended.  And  the  cause  is  re- 
manded to  the  said  Circuit  court  for  further 
proceedings  to  be  had  therein  in  conform- 
ity with  the  foregoing  opinion  and  decree. 
Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  of  Highland. 
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L  COURT5. 

A  bill  of  review  is  a  proceeding*  to  correct  a  final 
decree  in  tbe  scone  court  in  wblch  that  decree  was 
rendered.  Laldley  v.  Merrlfleld,  7  Leigh  846;  Van- 
meter  V.  Vanmeters,  8  Oratt  Itf;  Hancock  v. 
Hutcherson,  76  Va.  609. 

iL  PARne& 

A  bill  of  review  can  only  be  filled  by  a  person  who 
was  a  party  or  privy  to  the  former  suit:  and  even 
persons  having  an  interest  in  the  cause,  if  not 
aggrieved  by  the  particular  errors  assi^rned  in  the 
decree,  cannot  maintain  a  bill  of  review,  however 
injuriously  the  decree  may  affect  the  rlghu  of  third 
parties.  Heermans  v.  Montague  (Va.).  90  S.  E.  Bep. 
800;  Amiss  v.  McGinnis,  18  W.  Va.  871 ;  ChanceUor  v. 
Spencer.  40  W.  Va.  887,  81  S.  E.  Rep.  lOU:  Hall  v. 
Lowther.  22  W.  Va.  WO;  Gibson  v.  Oreen,  89  Va  584, 
16  S.  E.  Rep.  661;  Armstead  v.  Bailey,  88  Va.  848. 8  S. 
E.  Rep.  38. 

To  maintain  a  bill  of  review,  the  party  filing  the 
same  must  show  by  the  allegations  thereof  that  he 
is  interested  in  the  matter  disposed  of  by  the  decree 
sought  to  be  reviewed,  what  those  interests  are,  and 
that  he  will  be  benefited  by  a  reversal  or  modification 
of  said  decree.  Riggs  v.  Huffman,  88  W.  Va.  486.  10 
S.  E.  Rep.  706:  Hall  v.  Lowther,  28  W.  Va.  870; 
Kanawha  Valley  Bank  v.  Wilson.  85  W.  Va.  86. 18  a 
E.  Rep.  66:  Laidley  v.  Kline,  86  W.  Va.  806;  Miller  v. 
Rose,  21  W.  Va.  201 ;  Shrewsbury  v.  Miller,  10  W.  Va. 
116. 

IIL  LEAVE  OP  COURT. 

A  bill  of  review  whether  for  error  apparent  on  the 
record  or  on  the  ground  of  after-discovered  new 
matter  can  only  be  filed  by  leave  of  court  This  rule 
is  to  prevent  clamorous  litigants  who  have  no  just 
cause  of  complaint  from  reopening  a^iMiZ  decree  on 
frivolous  grounds.  Especially  is  such  leave  of  court 
necessary  since  an  appeal  lies  to  the  refusal  of  the 
court  to  allow  a  bill  of  review  in  a  proper  case. 
Diamond,  etc.,  Co.  v.  Rarig.  OS  Va.  506.  26  S.  £.  Rep. 
804;  Legrand  v.  Francisco.  8  Munf.  88:  Heermans  v. 
Montague  (Va.),  20  S.  E.  Rep.  800;  Davis  Sewing- 
Machine  Co.  v.  Dunbar.  82  W.  Va.  886,  0  S.  E.  Rep.  SS7; 
Hatcher  v.  Hatcher,  77  Va.  600;  Hill  v.  Bowyer,  18 
Gratt  864;  Amiss  v.  McOinnis,  18  W.  Va.  890:  Bowyer 
V.  Lewis.  1  H.  &  M.  564;  Williamson  v.  Ledbetter.  8 
Munf.  521:  Lee  v.  Braxton,  6  Call  460;  Roberts  v. 
Stanton,  2  Munf .  133:  Connolly  v.  Connolly,  82  Gratt. 
660:  Ambrouse  v.  Keller,  82  Gratt.  760:  Whitten  v. 
Saunders,  75  Va.  563. 

West  Virginia  Rule.— There  need  be  no  leave  of 
court  to  file  a  bill  of  review  based  on  error  of  law. 
but  such  leave  is  necessary  when  the  bill  of  review 
is  based  on  newly-discovered  facts.  Dunfee  v. 
Chllds,  46  W.  Va.  155,  80  S.  E.  Rep.  102:  Nichols  v. 
Nichols,  8  W.  Va.  174;  Davis  Sewinff-Machine  Co. 
V.  Dunbar,  82  W.  Va.  S86,  9  S.  E.  Rep.  287. 

IV.  FORM  OP  BILL. 

It  is  the  settled  practice,  to  treat  a  bill  of  review 
which  is  filed  to  an  interlocutory  decree  as  if  it  was 
in  name  a  petition  for  rehearing;  and  a  petition  for 
rehearing,  which  is  filed  to  a  final  decree,  as  if  it 
was  a  bill  of  review,  provided  it  conforms  to  the 
ordinary  requirements  of  such  a  bllL  Ambrouse  v. 
Keller,  82  GratU  769;  Kendrick  v.  Whitney.  88  Gratt 
046-664;  Summers  v.  Dame,  81  Gratt  791.  806:  Raw- 
lings  V.  Rawliags,  75  Va.  01;  DiUard  v.  Thornton.  20 
Gratt  392;  Hill  v.  Bowyer,  18  Gratt  864;  Martin  v. 
Smith,  26  W.  Va.  663;  Sturm  v.  Fleminir,  98  W.  Va. 
418;  Heermans  v.  Montague  (Va.),  20  S.  S.  Rep.  809: 
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West  T.  Shaw,  n  W.  Va.  19^  0  S.  E.  Rep.  81 :  Diamond, 
etc.  Go.  T.  Bariff.  98  Va.  QM.  e6  S.  E.  Rep.  8M  Sands 
T.  Lynham.  trOratt.  991 :  Mettert  t.  Ha«an.  18  Oratt 

m. 

Wliere  the  decree  is  Interlocntory  the  soK^alled 
Mil  of  review  may  he  regarded  as  a  supplemental 
hill  in  the  natnre  of  a  bill  of  review.  Laldley  ▼. 
Herrllield.  7  Leigh  9B9;  aaytor  t.  Anthony, »  Oratt 
S96:  Ellsey  t.  L.ane,  8  H.  ft  M.  680. 

New  iMiNC— It  is  not  allowable  in  a  bill  of  review 
to  allege  matters  by  way  of  amendment  or  supple- 
ment to  the  original  bill  which  will  have  a  tendency 
to  create  new  issues.  Such  a  course  would  be  for- 
eign to  the  object  of  a  bill  of  review.  Snyder  v. 
BotUn,  S7W.Va.96S,  16  S.  B.  Rep.  Ml. 

Psimer  BOI  and  Proceedings  Stated.— A  bill  of  review 
should  state  the  former  bill,  and  the  proceedings 
thereon,  the  decree,  and  the  point  in  which  the  party 
exhibiting  the  bill  of  review  conceives  himself 
aggrieved  by  it;  for  it  is  laid  down,  that  no  objec- 
tloQ,  but  what  has  been  assigned  for  error,  shall  be 
allowed  to  be  made,  and  if  it  is  not  any  ground  of 
law,  then  the  new  matter  discovered,  upon  which 
the  plaintiff  seeks  to  impeach  it,  must  be  stated. 
Amiss  V.  McOinnls,  12  W.  Va.  998;  Quarrier  v.  Carter, 
iE.StU.Ui:  Keran  v.  Trice,  75  Va.  090:  Hatcher  v. 
Hatcher,  77  Va.  60a 

What  Errors  CsnsMsrsd.— When  the  bUl  of  review 
is  for  errors  apparent  on  the  face  of  the  decrees, 
orders  and  proceedings  in  the  cause,  the  error  must 
arise  on  the  facts  admitted  by  the  pleadings  or 
stated  as  facta  in  the  decrees.  Core  v.  Strlckler,  94 
W.  Va.  697:  Shepherd  v.  Chapman  (Va.).  21  S.  E.  Rep. 
W;  State  Bank  v.  Blanchard,  90  Va.  22, 17  S.  B.  Rep. 
741;  Rawlings  v.  Rawlings,  75  Va.  76;  Beatty  v.  Bar- 
ley, 97  Va.  11.  92  S.  E.  Rep.  794:  LorentK  v.  Lorenta, 
91 W.  Va.  666.  9  S  E.  Rep.  886;  Thomson  v.  Brooke,  76 
Va.  160;  Hancock  v.  Hutcherson,  76  Va.  609. 

V.  ESSENTIALS. 

A.  Pinal  Decree.— A  bill  of  review  lies  only  to  a  final 
decree.  The  decree  being  final,  the  bill  of  review  is 
oot  regarded  as  a  part  of  the  cause  in  which  the 
decree  was  rendered,  but  as  anew  suit  having  for  its 
object  the  correction  of  the  decree  in  the  former 
suit.  Diamond,  etc,  Co.  v.  Rarig.  96  Va.  696,  25  S  E. 
Rep.  894:  Hodges  v.  Davis,  4  H.  ft  M.  400;  Roanoke 
Bank  v.  Farmers*  Bank,  84  Va.  610,  5  S.  E.  Rep.  682: 
Parker  v.  Logan.  82  Va.  976:  Diffendal  v.  R.  Co.,  86 
Va.  465.  10  S  E.  Rep.  586;  Trevelyan  v.  Lofft,  88  Va. 
141.  1  S.  E.  Rep.  901:  Epes  v.  Williams,  89  Va.  794.  17  S. 
E.  Rep.  295;  Nelson  v.  Kownslar,  79  Va.  468-487; 
Heermans  v.  Montague  (Va.),  20S.  E.  Rep.  898;  Hyman 
V.  Smith.  10  W.  Va.  296;  Bowyer  v.  Lewis.  1  H.  &  M. 
554;  Laldley  v.  Merrifield,  7  Leigh  868;  Clay  tor  v. 
Anthony.  15  Oratt.  686;  Ellzey  v.  Lane,  2  H.  ft  M. 
889:  Royall  v.  Johnson,  1  Rand.  427;  Ellzey  v.  Lane, 
4  Munf.  66;  McCoy  v.  Allen,  16  W.  Va.  724;  Custer  v. 
Custer,  17  W.  Va.  128;  Nichols  v.  Nichols,  8  W.  Va. 
174;  Dingess  v.  Marcum,  41  W.  Va.  757.  24  S.  E.  Rep. 
694;  Ruhl  v.  Ruhl,  24  W.  Va.  279;  Carper  v.  Hawkins, 
8  W.  Va.  291;  Battaile  v.  Hospital,  76  Va.  68;  Dellin- 
ger  v.  Foltz.  96  Va.  729.  25  S  E.  Rep.  998;  Lehman  v. 
Hlnton.  44  W.  Va.  1,  29  S.  E.  Rep.  984;  Mackey  v.  BeU, 
2  Munf.  528;  Banks  v.  Anderson,  2  H.  ft  M.  2D;  Graves 
V.  Graves,  2  H.  ft  M.  22. 

WhsB  Decree  PloaL— A  decree  which  disposes  of  the 
whole  subject  and  gives  all  the  relief  that  was  con- 
templated, so  that  nothing  remains  to  be  done  in  the 
cause,  is  a  final  decree.  Battaile  v.  Hospital,  76  Va. 
68;  Sheppard  v.  Starke,  8  Munf.  29;  Parker  v.  Logan, 
82  Va.  876:  Thomson  v.  Brooke,  76  Va.  160;  Nelson  v. 


Jennings.  2  Pat  ft  H.  869;  Vanmeter  v.  Vanmeter.  2 
Gratt  148:  Cocke  v.  Gilpin,  1  Rob.  90;  Rawlings  v. 
Rawlings,  75  Va.  76;  Harvey  v.  Branson,  1  Leigh  108: 
Pace  V.  Ficklin,  76  Va.  292;  Johnson  v.  Anderson.  76 
Va.  771 ;  Norfolk,  etc.,  Co.  v.  Foster.  78  Va.  418;  Jones 
V.  Turner,  81  Va.  709;  Yates  v.  Wilson.  86  Va.  625,  10 
S.  E.  Rep.  076;  Royall  v.  Johnson,  1  Rand.  421 :  Alexan- 
der V.  Coleman,  6  Munf.  885;  Core  v.  Strickler.  24  W. 
Va.  695;  Morgan  v.  Ohio  Rlv.  R.  Co..  89  W.  Va.  17, 19  S. 
E.  Rep.  588;  Tennent  v.  Pattons,  6  Leigh  196. 

A  decree  made  upon  the  hearing  on  the  merits, 
which  settles  and  adjudicates  all  the  matters  in 
controversy  between  the  parties,  is  such  a  final 
decree  that  a  bill  of  review  will  lie  to  it  although 
much  may  remain  to  be  donf  before  it  can  be  com- 
pletely carried  Into  execution.  Fowler  v.  Lewis.  86 
W.  Va.  180, 121,  14  S.  E.  Rep.  447:  GaUatin  Land,  Coal 
ft  Oil  Co.  V.  Davis,  44  W.  Va.  100.  28  S  E.  Rep.  748; 
Core  V.  Strlckler,  24  W.  Va.  689. 

Voidable  Decree.^when  the  circuit  court  having 
jurisdiction  of  the  parties  and  the  subject-matter  of 
the  suit  renders  a  decree  in  a  cause,  that  decree, 
though  erroneous  is  binding  until  reversed ;  and  the 
remedy  would  usually  be  by  a  bill  of  review  and  not 
by  an  action  of  ejectment  Pelrce  v.  Graham,  85 
Va.  227.  7  SB.  Rep.  189. 

Afflraatloa  by  Coart  of  Appeals  When  CoBclaalve. 
—When  the  court  of  appeals  affirms  a  decree, 
whether  Interlocutory  or  final,  and  sends  the  cause 
back  for  further  proceedings,  there  cannot  be  a  bill 
of  review  to  correct  any  errors  apparent  on  the 
record  up  to  the  time  when  such  decree  was  rendered 
in  the  lower  court  The  maxim,  ^^InUrtt  rH  publU 
eae  ret  Judicatat  non  rticindV*  applies  in  such  case. 
Dunn  V.  Renlck,  40  W.  Va.  849.  22  S.  £.  Rep.  66:  Mason 
V.  Bridge  Co.,  20  W.  Va.  228:  Kent  v.  Dickinson.  25 
Gratt  817,  821;  Shepherd  v.  Chapman  (Va.).  21  S  E. 
Rep.  468:  Davis  Sewing-Mach.  Co.  v.  Dunbar,  82  W. 
Va.  885.  9  S.  E.  Rep.  287;  Campbell  v.  Price,  8  Munf. 
227;  McCall  v.  Graham,  l  H.  ft  M.  18;  Randolph  v. 
Randolph.  1  H.  ft  M.  181;  Flndlay  v.  Trigg,  88  Va.  548, 
8  S.  E.  Rep.  142;  W..  O.,  etc.,  R.  Co.  v.  Cazenove,  88  Va. 
751,  8  S  E.  Rep.  488.  See  foot-note,,  appended  to  Camp- 
bell V.  Campbell,  22  Gratt  649;  Henry  v.  Davis.  18  W. 
Va.  266;  White  v.  Atkinson,  2  Call  876;  Ambler  v. 
Macon.  4  CaU  605. 

Afflrmatloa  by  Court  of  Appeals— When  Not  Condii- 
sive.— But  in  such  case  a  bill  of  review  may  be  had 
on  the  ground  of  after-discovered  evidence  if  such 
evidence  is  material,  has  been  discovered  since  the 
decree  was  affirmed,  could  not  have  been  discov- 
ered before  by  reasonable  diligence  and  is  of  such 
character  as  would  probably  change  the  decision  of 
the  court  Connolly  v.  Connolly.  82  Gratt  661,  and 
not€\  Reynolds  v.  Reynolds.  88  Va.  162, 18  S.  E.  Rep. 
698;  Davis  Machine  Co.  v.  Dunbar,  82  W.  Va.  885,  9  S. 
E.  Rep.  287:  Diamond,  etc.,  Co.  v.  Rarig.  98  Va.  601, 
58  S.  E.  Rep.  894;  Shepherd  v.  Chapman  (Va.).  21  S.  E. 
Rep.  468;  Curry  v.  Bums,  8  Call  188;  Winston  v. 
Johnson.  2  Munf.  805;  McCall  v.  Graham.  1 H.  ft  M.  12. 

Pinal  Decree— Several  Parties.— Where  a  decree  Is 
made  as  to  one  of  several  defendants,  whose  inter- 
ests are  not  at  all  connected  with  each  other,  with  a 
direction  for  the  payment  of  costs  as  to  that  defend- 
ant such  decree  is  final  as  to  him,  although  the 
cause  may  still  be  pending  in  court  as  to  the  rest 
Thorntons  v.  Fitzhugh,  4  Leigh  210:  Noel  v.  Noel, 
86  Va.  118,  0  S.  E.  Rep.  684;  Ryan  v.  McLeod,  82  Gratt 
867,  and  noU. 

Decree  by  Default.— A  final  decree  by  default  may 
often  be  set  aside  at  a  subsequent  term,  for  good 
cause  shown  in  a  case  where  relief  cannot  be  given 
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by  bill  of  review.  Erwln  v.  Vint,  6  Munf.  287;  Calla- 
way Y.  Alexander,  8  Leiffh  114:  Anderson  y.  Wood- 
ford, 8  Lelffh  316;  Hill  y.  Bowyer,  18  Oratt.  875; 
Craufurd  y.  Smith.  98  Va.  628,  88  S.  E.  Rep.  383; 
Leg-rand  y.  Francisco.  8  Munf.  88. 

Interlocutory  Decrees.— Wben  the  further  action 
of  the  court  in  the  cause  is  necessary  to  fflYe  com- 
pletely' the  relief  contemplated  by  the  court,  then 
the  decree  is  to  be  regarded  not  as  final  but  inter- 
locutory. Templeman  y.  Steptoe,  1  Munf.  889;  Cam- 
den Y.  Raymond,  9  W.  Va.  680;  Dunbar  y.  Woodcock, 
10  Leiffh  628;  Suckley  y.  Rotchford,  12  Gratt  70: 
Richardson  y.  Duble.  83  Gratt.  780;  Sims  y.  Sims, 
94  Va.  680,  27  S.  E.  Rep.  436:  Wayland  y.  Crank,  79  Va. 
602:  Wright  y.  Strothe;-,  76  Va.  8S7;  Elder  y.  Harris. 
75  Va.  68;  Manns  y.  Flinn.  10  Lelg-h  98:  Brengle  y. 
Richardson,  78  Va.  412;  Johnson  y.  Wag^ner,  76  Va. 
587;  Ewart  y.  Saunders,  25  Gratt.  200;  Ambrouse  y. 
Keller.  22  Gratt  769:  Burch  y.  Hardwlcke,  28Gratt  66: 
Smith  Y.  Blackwell,  81  Gratt.  800;  Summers  y.  Dame, 
81  Gratt  808;  Ryan  y.  McLeod,  82  Gratt  877:  Jameson 
Y.  Jameson,  86  Va.  54,  9  S.  E.  Rep.  480:  Younir  y. 
Skipwith,  2  Wash.  800:  Grymes  y.  Pendleton,  1  Call 
54;  McCall  y.  Peachy,  1  Call  56;  Bowyer  y.  Lewis,  1 
H.  &  M.  668:  Aldrldsre  y.  Giles.  8  H.  &  M.  186:  Mackey 
Y.  Bell,  2  Munf.  523;  Goodwin  y.  Jiiller,  2  Munf.  42; 
Hill  v.  Fox,  10  Leigh  687;  Fairfax  y.  Muse,  2  H.  &  M. 
657:  Ellzey  y.  Lane,  2  H.  &  M.  589;  Allen  y.  Belches,  2 
H.  &  M.  595;  Barker  y.  Jenkins,  84  Va.  899,  6  S.  £.  Rep. 
469:  Miller  y.  Cook.  77  Va.  817:  Noel  y.  Noel,  86  Va. 
109, 9  S.  E.  Rep.  584. 

Decree  by  Consent— A  decree  or  order  made  by 
consent  cannot  be  set  aside  either  by  rehearin^r  or 
appeal  or  by  bill  of  reYiew,  unless  by  clerical  error 
something  has  been  inserted  in  the  order  as  by  con- 
sent to  which  the  party  had  not  consented,  in 
which  case  a  bill  of  reYiew  mig-ht  lie.  Stewart  y. 
Stewart  40  W.  Va.  65.  20  S.  E.  Rep.  862. 

B.  Orounds  of  Reversal.— A  bill  of  reYiew  only  lies 
on  one  or  both  of  the  srrounds  of  error  apparent  on 
the  face  of  the  decree,  or  after-discoYered  new 
matter  and  in  general  all  the  parties  to  the  origrinal 
suit  must  be  made  parties  to  the  bill  of  reYiew. 
Heermans  y.  Montag'ue  (Va.),  20  S.  E.  Rep.  899; 
Mosby  Y.  Mosby,  9  Gratt  584;  Braxton  y.  Lee,  4  H.  & 
M.  376;  Nelson  y.  Suddarth,  1  H.  &  M.  860;  Kern  y. 
Wyatt89  Va.  885. 17  S.  E.  Rep.  549;  Diamond,  etc..  Co. 
Y.  Rarlg-,  93  Va.  595,  25  S.  E.  Rep.  894;  Thomson  y. 
Brooke,  76  Va.  160;  Amiss  y.  McGinnis,  12  W.  Va.  871; 
Triplett  Y.  Wilson,  6  Call  47;  Niday  y.  HarYcy,  9 
Gratt  454;  Diuffess  y.  Marcum,  41  W.  Va.  757,  24  S.  E. 
Rep.  624. 

A  bill  of  reYiew.  strictly  speaking,  is  a  proceedinsr 
to  correct  a  final  decree,  in  the  same  court,  for 
error  apparent  on  the  face  of  the  decree,  or  on 
account  of  new  evidence  discovered  since  the  final 
decree.  Hancock  v.  Hutcherson.  76  Va.  609;  McCall 
v.  Graham.  1  H.  &  M.  18;  Dunfee  v.  Childs,  45  W.  Va. 
155.  SO  S.  E.  Rep.  102;  Hill  v.  Maury,  21  W.  Va.  162: 
Quarrier  v.  Carter,  4  H.  &  M.  242;  Legrand  v.  Fran- 
cisco. 8  Munf.  88;  Daingrerfield  v.  Smith,  88  Va.  81, 1 
S.  E.  Rep.  699;  Pracht  v.  Lanffe,  81  Va.  711:  Parker 
v.  Dillard,  75  Va.  418:  Wroten  v.  Armat  81  Gratt 
260;  Carter  v.  Allan,  21  Gratt  241;  Laidley  v.  Merrl- 
fleld.  7  Leiffh  858;  Thompson  v.  Edwards.  8  W.  Va. 
659;  West  v.  Shaw,  82  Va.  195.  9  S.  E.  Rep.  81:  Middle- 
ton  v.  Selby,  19  W.  Va.  167;  Custer  v.  Custer,  17  W. 
Va.  123;  Nichols  v.  Nichols,  8  W.  Va.  174;  Dingess  v. 
Marcum,  41  W.  Va.  757.  24  S.  E.  Rep.  624:  Shen.  Val. 
Bank  v.  Shirley,  26  W.  Va.  568:  Goolsby  v.  St.  John. 
85  Gratt  168;  Parker  v.  Log-an.  82  Va.  876;  Sands  v. 
Lynham,  27  Gratt  803. 


I.  Error  of  Law  Apparent  on  the  Record.— A  party  to 
a  suit  who  has  a  lien  ag^ainst  land  which  is  souffht 
to  be  subjected,  who  has  had  notice  of  the  time  and 
place  of  ascertaining  the  liens  against  the  same  and 
the  amounts  and  priorities  thereof,  who  fails  to 
attend  before  said  commissioner  at  the  time  of 
settling  said  account  or  to  except  to  the  same  after 
it  is  stated,  after  the  report  of  the  commissioner 
has  been  confirmed  and  a  sale  decreed,  reported, 
and  confirmed,  and  the  proceeds  directed  to  be  dis- 
tributed in  accordance  with  the  priorities  so  ascer- 
tained, will  not  be  allowed  to  have  the  order  of 
said  priorities  changed  on  petition  in  the  nature  of 
a  bill  of  review,  unless  the  error  complained  of  in 
ascertaining  said  priorities  appears  on  the  face  of  the 
decree,  or  he  sufficiently  accounts  for  his  laches. 
Keck  v.  AUender.  97  W.  Va.  201, 16  S.  E.  Rep.  500. 

Determination  of  Error  of  Law.— In  determining 
what  is  error  of  law  apparent  on  the  face  of  the 
decree  the  court  cannot  look  into  the  evidence  in 
order  to  see  if  the  decree  sought  to  be  reviewed  is 
erroneous,  as  that  is  the  proper  office  of  the  court 
upon  appeal.  It  can  only  examine  errors  apparent 
on  the  record.  Middle  ton  v.  Selby,  19  W.  Va.  172: 
Thompson  v.  Edwards,  8  W.  Va.  669;  NichoU  v. 
Nichols,  8  W.  Va.  174:  ^wUnffs  v.  RawUngs.  75  Va. 
88:  Thomson  v.  Brooke,  76  Va.  160;  Hancock  v. 
Hutcherson,  76  Va,  609;  Core  v.  Strickler.  24  W.  Va. 
697;  Dunn  v.  Renick,  40  W.  Va.  849,  22  S.  £.  Rep.  66: 
Mason  v.  Bridg-e  Co.,  20  W.  Va.  223;  Lorentz  v. 
Lorentz,  82  W.  Va.  566,  9  S.  E.  Rep.  886;  Shepherd 
v.  Chapman  (Va.),  21  S.  E.  Rep.  468;  State  Bank  v. 
Blanchard,  90  Va.  27,  17  S.  E.  Rep.  742:  Davis  v. 
Morris,  76  Va.  21. 

It  is  immaterial  in  what  manner  it  Is  brought  to 
the  attention  of  this  court  that  the  decree  com- 
plained of  was  rendered  in  the  absence  of  proper 
parties:  the  cause  will  be  reversed  and  remarded, 
in  order  that  proper  parties  may  be  made.  Galla- 
tin Land,  Coal  &  Oil  Co.  v.  Davis,  44  W.  Va.  109.  28  S. 
E.  Rep.  747:  Hill  v.  Maury,  21  W.  Va,  162:  Sheppard 
V.  Starke,  8  Munf.  29. 

Error  of  Law— Several  Parties.— To  a  final  decree 
for  S  against  T  the  latter  files  a  bill  of  review  for 
errors  in  law  in  the  proceedings  and  decree:  S,  can- 
not in  an  answer  to  the  bill  of  review,  allegre  any 
new  matters  of  fact  Thornton  v.  Stewart.  7  Leiffh 
128. 

Errors  of  Judgment.— When  the  errors  souerht  to 
be  corrected  by  a  bill  of  review  are  not  errors  of 
law  but  errors  of  Judgment  in  the  determination  of 
facts  the  bill  should  be  denied.  The  only  remedy 
in  such  case  is  by  appeal.  Rawlings  v.  Rawlinffs.  75 
Va.  76:  Wethered  v.  Elliott  45  W.  Va.  486,  82  S.  £. 
Rep.  209;  Kern  v.  Wyatt  89  Va.  885.  17  S.  £.  Rep. 
549;  Hancock  v.  Hutcherson.  76  Va.  609. 

a.  Newly-Discovered  Evidence. 

Nature  of  New  Evidence.— In  Corey  v.  Moore,  86  Va. 
780. 11  S.  E.  Rep.  114.  the  court  says:  "The  well  estab- 
lished rule  is.  that  whether  the  proceedins:  be  by 
bill  of  review  to  a  final  decree  or  by  a  petition  to 
rehear  an  interlocutory  decree,  if  it  be  founded  on 
after-discovered  evidence,  the  bill  or  petition,  as 
the  case  may  be,  must  not  only  allesre  that  the  new 
matter  was  discovered  after  the  rendition  of  the 
decree  sought  to  be  reviewed  or  reheard,  but 
should  be  supported  by  an  afUdavU  that  the  newly- 
discovered  evidence  could  not  have  been  procured, 
with  the  use  of  due  diligence.  In  time  to  have  been 
used  when  the  decree  was  rendered:  and  the  aJUkt" 
vit  must  also  state  the  substance  of  the  evidence, 
which  must  be  relevant  and  not  merely  cumulative. 
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and  sach  as.  if  true,  ouffht  to  produce  a  different 
result  on  another  hearing.  Lewis,  P..  in  Trevelyan 
T.  Lofft.  88  Va.  141, 1  S.  £.  Rep.  901,  citlnff  Kendrick 
T.  Whitney.  28  Qratt  646;  Connolly  r.  Connolly.  82 
Gratt.  6S7:  Whitten  y.  Saunders,  75  Va.  668;  Doufflam 
V.  Stephenson.  75  Va.  747:  1  Bart.  Ch.  Pr.  128."  Car- 
ter V.  Allen,  81  Gratt.  845:  Wethered  v.  Elliott,  45  W. 
Va.  486.  82  S.  E.  Rep.  809:  Com.  y.  Pauly.  5  Call  881: 
Hatcher  y.  Hatcher.  77  Va.  600:  Kern  y.  Wyatt,  89  Va. 
885.  17  S.  E.  Rep.  549:  Alexander  y.  Morris,  8  Call  89: 
Norfolk  Trust  Co.  y.  Foster,  78  Va.  418:  Nuckols  y. 
Jones.  8GratL  267:  Diamond,  etc.,  Co.  y.  Rarlsr.  98  Va. 
595.  25  S.  £.  Rep.  894:  Randolph  y.  Randolph,  1  H.  & 
M.  181:  Sayre  y.  Kins:,  17  W.  Va.  668:  Bamett  y. 
Smith.  5  Call  98:  Tate  y.  Tate.  85  Va.  816,  7  S.  £.  Rep. 
868:  Parker  y.  Loffan.  82  Va,  876;  Harman  y.  McMul- 
lin.  85  Va.  191.  7  S.  £.  Rep.  349:  Armstead  y.  Bailey, 
85  Va.  845.  8  S.  E.  Rep.  88:  Nichols  y.  Nichols.  8  W. 
Va.  174:  Bloss  y.  Hull.  27  W.  Va.  508. 

A  bill  of  reyiew  for  newly-discoyered  eyidence 
will  not  lie  where  the  eyidence  is  simply  confirma- 
tory or  cumulatiye.  It  must  be  decisiye  in  its 
character:  such  as  ousrht,  if  true,  upon  rehearing, 
to  produce  a  different  decree,  and  of  which  the 
party  was  iimorant  at  the  time  of  the  decree,  and 
could  not  haye  learned  by  the  exercise  of  reasonable 
diligence.  Dayis  Sewiuff-Machine  Co.  y.  Dunbar,  88 
W.  Va.  836.  9  S.  E.  Rep.  837:  Kern  y.  Wyatt,  89  Va. 
885.  17  S.  E.  Rep.  549:  Harman  y.  M*Mullin,  85  Va.  191. 
7  S.  E.  Rep.  849:  Whitten  y.  Saunders.  75  Va.  B78: 
Hatcher  y.  Hatcher.  77  Va.  600:  Akers  y.  Akers,  88 
Va.  638.  8  S.  £.  Rep.  860;  Sanders  y.  Burk  (Va.),  22  S. 
£.  Rep.  516:  Winston  y.  Johnson.  2  Munf.  805. 

New  EvMeoce—Iinauiteiial— Demurrer.— Where  a 
bill  of  review  Is  filed  to  review  and  reverse  a  decree 
on  the  irround  of  newly-discovered  evidence,  and 
the  bill  on  its  face  shows  that  the  facts  stated  as 
relied  upon  are  immaterial  and  irrelevant,  the  bill 
should  be  dismissed  on  demurrer.  Lorentz  v.  Lor- 
entz.  S2  W.  Va.  556, 9  S.  E.  Rep.  886:  Nichols  v.  Nlch> 
ols.  8  W.  Va.  174:  Shepherd  v.  Larue,  6  Munf.  589. 

New  Evidence— Affidavit  off  Party.— The  application 
to  file  a  bill  of  review  on  the  ground  of  newly-dis- 
covered evidence  must  be  supported  by  affidavit  of 
the  party,  makluflr  such  application,  and  this  affl- 
dayit  should  set  forth  and  satisfactorily  prove,  that 
the  evidence  is  not  only  new,  but  such  as  the  partyt 
by  the  use  of  reasonable  dlliffence,  could  not  for- 
merly have  discovered.  Kern  v.  Wyatt,  89  Va.  885, 
17  S.  E.  Rep.  549;  Diamond,  etc.,  Co.  v.  Rariff.  98  Va. 
506.  25  S.  E.  Rep.  894:  Whitehurst  v.  Com.,  79  Va.  661; 
Trevelyan  v.  Lofft.  83  Va.  141. 1 S.  E.  Rep.  901;  Hatcher 
V.  Hatcher.  77  Va.  600:  Norfolk  Trust  Co.  v.  Foster, 
78  Va.  421:  Nichols  v.  Nichols,  8  W.  Va.  174:  Arm- 
stead  v.  Bailey.  88  Va.  248.  8  S.  E.  Rep.  88. 

New  EvMence— Affidavit  Wltaess.— It  is  not  suffi- 
cient that  the  party  expects  to  prove  certain  facts. 
He  must  file  the  affidavits  of  wUfuttet  in  support  of 
his  averments.  Whitten  v.  Saunders.  75  Va.  578; 
Kern  v.  Wyatt,  89  Va.  885, 17  S.  E.  Rep.  549:  Hatcher 
V.  Hatcher.  77  Va.  600:  Harman  v.  M'Mullln,  85  Va. 
191.  7  S.  E.  Rep.  849:  Nuckols  v.  Jones,  8  Gratt  867; 
Brown  v.  Speyers,  90  Gratt  296:  Hale  v.  Pack.  10  W. 
Va.  145. 

EvMenoe  OoiittMl  —  Advice  of  Counsel.  — It  Is  no 
ground  for  a  bill  of  review,  that  the  party  was  pre- 
vented from  proving  certain  important  facts,  by 
wrong  advice  of  one  of  his  counsel.  Franklin  v. 
Wilkinson.  8  Munf.  112:  Jones  v.  Pilch er,  6  Munf.  485. 

VI.  STATUTE  OP  LiniTATION5. 

Before  the  eleventh  of  February,  1814,  a  bill  of 


review  could  not  be  received  after  five  years  had 
elapsed  from  the  date  of  the  decree.  Shepherd  v. 
Larue.  6  Munf.  529. 

VIrglala  Code  i860.— "No  bill  of  review  shall  be 
allowed  to  a  final  decree,  unless  it  be  exhibited 
within  three  years  next  after  such  decree:  except 
that  an  infant  married  woman  or  insane  person 
may  exhibit  the  same  within  three  years  after  the 
removal  of  his  or  her  disability."  Va.  Code  I860,  ch. 
179,  S5. 

Old  Rule  In  VlrfflaU  and  West  Virginia.— No  bill  of 
review  is  allowed  to  a  final  decree,  unless  it  be 
exhibited  within  three  years,  next  after  such 
decree,  except  that  of  an  infant,  married  woman, 
etc..  may  exhibit  such  bill  within  three  years  after 
disability  removed.  Va.  Code  1860,  ch.  179, 1 5:  W.  Va. 
Code  1868.  ch.  188,  f  5;  Arnold  v.  Casner,  28  W.  Va.  465: 
Dunfee  v.  Chllds,  45  W.  Va.  155.  80  S.  E.  Rep.  102; 
Hatcher  v.  Hatcher,  77  Va.  600;  Hancock  v.  Hutcher- 
son,  76  Va.  609:  Nelson  v.  Jennlnrs,  2  Pat  &  H.  869: 
Amiss  v.  McGlnnis.  18  W.  Va.  871-394:  Thorntons  v. 
FltzhuflTh,  4  Leiffh  209. 

West  Virginia  Code  1899— A  court  or  Judge  allow- 
Inir  a  bin  of  review,  may  award  an  Injunction  to  the 
decree  to  be  reviewed.  But  no  bill  of  review  shall 
be  allowed  to  a  final  decree,  unless  It  be  exhibited 
within  three  years  next  after  such  decree,  except 
that  an  infant  or  insane  person,  or  a  married 
woman  in  a  case  not  relating  to  her  separate  prop- 
erty, may  exhibit  the  same  within  three  years 
after  the  removal  of  his  or  her  disability.  W.  Va. 
Code  1899,  ch.  188.  p.  890. 

Virginia  Code  1887.— No  bill  of  review  shall  be 
allowed  to  a  final  decree  unless  It  be  exhibited 
within  one  year  next  after  such  decree,  except  that 
an  Infant  married  woman,  or  insane  person,  may 
exhibit  the  same  within  one  year  after  the  removal 
of  his  or  her  disability.  Va.  Code,  1887.  ch.  168.  f 
8485. 

Virginia  Code  1887,  {  3455--The  obvious  prescrip- 
tion and  policy  of  f  S  8  and  17  of  ch.  18,  Acts  1884  (Code 
*87,S  8466) Is  to  limit  the  period  allowed  for  appeals  and 
supersedeas  In  cases  of  bills  of  review,  to  six  months, 
whether  the  decree  of  refusal  be  to  the  fiUns:  of  the 
bill  of  review  or  to  the  prayer  of  the  bill.  Jordan  v. 
Cunningham,  85  Va.  420,  7  S.  E.  Rep.  540. 

Under  Code  1887,  S  8455.  providing  that  "If  the  final 
decree  from  which  an  appeal  Is  asked  Is  a  decree 
refusing  a  bill  of  review  to  a  decree  rendered  more 
than  six  months  prior  thereto,  no  appeal  from  or 
supersedeas  to  such  decree  so  refusing  a  bill  of  review 
shall  be  allowed,  unless  the  petition  be  presented 
within  six  months  from  the  date  of  such  decree" 
the  statute  of  limitations  begins  to  run  and  is  to  be 
computed  from  the  actual  date  of  the  decree,  and 
not  from  the  beginning  or  the  end  of  the  term  at 
which  it  was  rendered.  Buford  v.  Land  Co.,  04  Va. 
616,  27  S.  E.  Rep.  609;  Mason  v.  Mason.  97  Va.  106,  38  S. 
E.  Rep.  1015. 

Bill  of  Review  and  Appeal.— The  pendency  of  a  bill 
of  review  on  the  sole  oround  of  after-discovered  evi- 
dence will  not  prevent  an  appellant  from  prosecut- 
ing his  appeal  in  this  court  from  the  decree  sought 
to  be  reviewed,  as  the  question  presented  to  the  two 
tribunals  by  the  separate  proceedings  are  entirely 
distinct  and  no  confusion  can  arise  from  their 
separate  determination.  Gillespie  v.  Allen,  87  W. 
Va.  675, 17  S.  E.  Rep.  184. 

When  a  bill  of  review  Is  predicated  on  the  sole 
ground  of  after-discovered  evidence,  and  during  the 
pendency  of  said  bill  of  review  more  than  two  years 
elapse  after  the  date  of  the  decree  sought  to  be 
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reviewed,  and  said  bill  of  reylew  is  then  dismissed, 
an  appeal  from  the  decree  sooffht  to  be  reviewed 
wlU  be  barred.  Wethered  v.  Elliott,  4|i  W.  Va.  488, 
82  S.  E.  Rep.  2ia 

No  PlM  of  statute  of  Llmltatlofis  NcGSMar3r.--It  is 
-not  necessary  to  plead  the  sutnte  of  limitations 
aralnst  a  bill  of  review;  for  it  ouffht  to  appear,  in 
the  bill  itself,  that  it  is  exhibited  within  the  time 
prescribed  by  law;  or  that  the  complainant  is  pro- 
tected by  some  of  the  savings  of  the  act;  otherwise 
it  ought  not  to  be  received.  Shepherd  v.  Lame,  6 
Munf.  SCO:  Amiss  v.  McQlnnis,  IS  W.  Va.  887;  James 
Riv.,  etc.,  Co.  V.  Little  John,  18  Gratt  71. 

Vil.  PROCBDURB. 

A  t>erson  who  comes  for  the  first  time  into  a  pend- 
ing cause  by  petition,  and  is  a  proper  person  to  file 
such  petition,  may  have  prior  erroneous  orders  in 
the  cause  reheard  and  corrected,  upon  prayer  for 
that  purpose  in  his  petition,  whether  the  case  be 
proper  for  a  petition  for  rehearing  or  bill  of  review 
in  the  case  of  a  party  to  the  cause.  Cmmlish  v. 
Shenandoah  Val.  R.  Co.,  40  W.  Va.  887, 88  S.  E.  Rep.  8a 

On  a  bill  of  review,  the  court  will  not  only  correct 
errors  of  law  apparent  in  the  decrees  in  the  cause, 
but  will  look  into  all  "the  plmd(no9  and  procemiinot,*' 
and  correct  whatever  error  of  law  there  may  be  in 
the  record.  Ooolsby  v.  St  John,  SSQratt  146;  Wroten 
V.  Armat,  81  Oratt  860;  Pracht  v.  Lange,  81  Va.  781; 
Hancock  v.  Hutcherson,  76  Va.  608;  Daingerfleld  v. 
Smith,  88  Va.  81,  1  S.  E.  Rep.  680. 

See  In  general.  Code  Va.  1887,  S  8485;  Pollard's  Snpp. 
1900,  S  8488. 

697      *Calbreath  v.  Va.  Porcelain  &  Earthen- 
ware Co. 

August  Term,  1872,  Staunton. 

I.  Bopd— Parol  Bvidence— Kind  of  Currency .*—V  ex- 
ecutes to  C  a  bond,  for  the  purchase  of  property, 
dated  March  80th.  1864,  to  be  paid,  with  interest, 
three  years  from  the  date,  "in  the  currency  used 
in  the  common  business  of  the  country  at  the  date 
of  the  maturity."  Parol  evidence  is  admissible  to 
show  what  was  the  true  understanding  of  the 
parties  in  respect  to  the  kind  of  currency  in  which 
the  same  was  to  be  performed,  or  with  reference 
to  which,  as  a  standard  of  value,  it  was  made  and 
entered  into. 

a.  Scaling.— The  court  below,  to  whom  the  case  was 
submitted  for  trial,  having  scaled  the  d^bt  as  of 
the  value  of  the  property  at  the  time  of  the  con- 
tract and  this  appearing  to  be  according  to  the 
Justice  .of  the  case,  the  appellate  court  will  not 
disturb  the  verdict 

This  is  an  action  of  assumpsit  in  the 
County  court  of  Augtista,  brought  in  July 
1870,  by  Thomas  Calbreath  against  The 
Virginia  Porcelain  and  Earthenware  Com- 
pany. The  suit  was  founded  on  a  note  in 
the  following  terms:  $3,600.  Three  years 
after  date,  The  Virgfinia  Porcelain  &  Earth- 
enware Co.  promise  to  pay  to  Thomas  Cal- 
breath, his  heirs  or  assigns,  the  sum  of 
three  thousand   six  hundr^  dollars,    for  a 

*See  Wrightsman  v.  Bowyer.  84  Oratt.  485,  where 
tne  principal  case  is  cited  as  authority.  See  also, 
fooUnoU  to  Hilb  v.  Peyton,  28  Gratt  5S0,  where  the 
authorities  are  collected  as  to  the  admissibility  of 
parol  evidence  to  show  the  kind  of  currency  in- 
tended by  the  contract 


steam  eng-ine,  saw  mill  shing-le  machine 
and  chopping-  mill,  with  all  the  fixtures  and 
appurtenances,  which  sum  is  to  be  paid  in 
the  currency  used  in  the  common  business 
of  the  country  at  the  date  of  the  maturity, 
bearing-  interest  from  the  date  of  written 
contract,  which  bears  date  the  30th  of 
March  1864.  William  Wi throw,  Jr., 

President  Virginia  Porcelain   &  Earthen- 
ware Co. 
The  defendant  appeared  and  pleaded  non 
assumpsit,  on  which  issues  was  joined ; 

698  and  the   parties  waived   a  *jury    and 
submitted   the   whole   matter  of  law 

and  fact  to  the  court ;  which  after  hearing- 
the  eridence  rendered  a  judgment  for  the 
plaintiff  for  fourteen  hundred  dollars,  with 
interest  thereon  from  the  3rd  day  of  March 
1864,  until  paid.  The  plaintiff  thereupon 
took  an  exception  to  the  opinion  of  the 
court,  and  spread  the  evidence  upon  the  rec- 
ord, of  which  the  following-  is  the  sub- 
stance : 

The  plaintiff  introduced  the  note  above 
set  out,  and  proved  that  at  the  date  of  its 
maturity  the  currency  used  in  the  common 
business  of  the  country  was  legtil  tender 
and  national  bank  notes.  The  defendants 
then  introduced  two  witnesses,  John  G.  Bell 
and  T.  W.  Shelton,  who  were  the  ag^ents  of 
the  company  in  the  purchase  of  the  prop- 
erty, and  made  the  contract  with  Calbreath. 
Their  evidence  is  substantially  the  same. 
They  both  say  that  they  were  the  agents 
who  purchased  the  property  from  Calbreath ; 
they  had  several  interviews  with  him  before 
they  made  the  purchase ;  that  finally  a  con- 
tract was  made  and  reduced  to  writing-,  and 
that  the  terms  set  forth  in  the  paper  in  suit 
are  the  same  terms  that  were  set  forth  in 
the  contract.  They  both  say  that  as  they 
understood  it,  the  price  of  the  property  pur- 
chased was  fixed  in  reference  to  Confederate 
currency,  there  being  no  other  currency  in 
the  country;  that  no  other  currency  was 
spoken  of  at  the  time,  nor  was  any  other 
thought  of  by  them ;  that  they  would  not 
have  brought  for  or  contracted  to  pay  any 
other,  nor  had  they  authority  to  buy  for  any 
other  currency.  That  n6thing-  was  said  by 
them  to  the  plaintiff,  nor  by  the  plaintiff 
to  them,  in  reference  to  the  kind  of  money 
to  be  paid  in  discharge  of  the  debt.  They 
had  confidence  in  the  success  of  the  Con- 
federate cause.  Bell  said  that  they  would 
have  paid  the  plaintiff  the  price  agreed  upon, 
in  Confederate  money,  when  they  made  the 
purchase,  atid  did  offer  it  to  him,  but  the 
plaintiff  declined  to  receive  it,  stating  that 
he  preferred  the  terms  as  they  were  agreed 
on,  the  witness  supposing  that  he  pre- 

699  f erred  an  interest-bearing  ^obligation 
to   the   money   itself.      Shelton    said 

that  he  expected  the  obligation  to  be  dis- 
charged in  the  money  that  was  the  currency 
of  the  country  at  the  time  of  the  maturity 
of  the  obligfation,  and  expected  that  money 
to  be  Confederate  money;  that  he  thought 
of  no  other  money.  That  the  paper  sued 
upon  expressed  the' true  understanding  and 
agreement  of  the  parties,  as  he  understood 
it  and  had  explained.     Both   witnesses  es- 
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ti mated  the  property  purchased  at  the  time 
of  the  purchase  to  be  worth,  in  good  money, 
from  $800  to  $1,000.  At  that  time  Confed- 
erate money  rated  at  about  $20  for  one  of 
gold. 

The  plaintiff,  in  his  evidence,  said  that 
the  obligation  sued  upon  evidenced  the  true 
intent  and  understanding  of  the  parties; 
that  he  understood  the  contract  to  be  purely 
a  contract  of  risk  or  hazard ;  that  he  ex- 
pected the  currency  of  the  country  to  be 
better  at  the  maturity  of  the  obligation  than 
it  was  at  the  time  the  contract  was  made ; 
that  judging  from  the  way  affairs  had 
been  progressing,  he  thought  there  would 
be  a  change  of  the  currency — in  fact,  that 
the  Confederacy  would  be  a  failure;  that 
if,  at  the  maturity  of  the  obligation,  the 
currency  of  the  country  had  not  been  worth 
ten  cents,  good  money,  for  a  thousand  dol- 
lars, he  would  have  felt  himself  bound  to 
receive  it,  dollar  for  dollar,  in  discharge  of 
the  obligation ;  that  he  had  no  idea  what 
would  be  the  currency  of  the  country  at  the 
time  of  the  maturity  of  the  obligation,  but 
chose  to  run  the  risk,  come  weal  or  woe. 
He  stated  that  in  1862,  he  and  two  others 
named,  had  purchased  the  property  for 
$1,600,  and  considered  they  had  gotten  a 
good  bargain.  He  regarded  the  articles  men- 
tioned in  the  obligation  as  worth  $2,000  in 
good  money  at  the  time  they  were  sold 'to 
the  defendant.  That  he  never  told  Bell 
and  Shelton  what  kind  of  money  he  expected 
to  receive  on  said  obligation,  nor  did  they 
tell  him  what  kind  they  expected  to  pay ; 
that  they  offered  him  Confederate 
700  money,  but  he  ^refused  to  take  it ;  and 
that  the  paper  in  suit  is  the  true  con- 
tract of  the  parties. 

Another  witness  for  the  plain tift  stated 
that  the  articles,  exclusive  of  the  chopping 
mill,  had  cost  $1,600,  and  that  had  cost  $250. 
He  regarded  the  property  at  the  time  it  was 
sold  to  the  defendants  as  worth  $2,000  or 
$2,500  in  good  money. 

The  plaintiff  obtained  a  supersedeas  to 
the  judgment  from  the  judge  of  the  Circuit 
court  of  the  county ;  but  when  the  cause 
came  on  to  be  heard  in  that  court,  the  judg- 
ment was  affirmed ;  and  the  plaintiff  applied 
for  and  obtained  a  supersedeas  to  this  court. 

Fnltz,  for  the  appellant. 

Stuart,  for  the  appellees. 

ANDERSON,  J.  The  written  contract 
sought  to  be  enforced  by  this  suit,  is  in 
these  words:  * '$3,600. —Three  years  after 
date  the  Virginia  Porcelain  and  Earthen- 
ware Company,  promise  to  pay  to  Thomas 
Calbreath,  his  heirs  or  assigns,  the  sum  of 
three  thousand  six  hundred  dollars,  for  a 
steam  engine,  saw  mill,  shingle  machine 
and  chopping  mill,  with  all  the  fixtures  and 
appurtenances,  which  sum  is  to  be  paid  in 
the  currency  used  in  the  common  business 
of  the  country,  at  the  date  of  maturity, 
bearing  interest  from  the  date  of  written 
contract,  which  bears  date  the  3d  day  of 
March  1864." 
^If  this  case  is   to  be  considered  with  our 


eyes  closed  to  the  condition  of  the  country 
at  the  date  of  the  contract,  and  to  the  sur- 
rounding circumstances,  and  without  ref- 
erence to  the  act  of  Assembly  for  the 
adjustment  of  Confederate  contracts,  and 
to  the  parol  evidence  in  the  record ;  if  our 
view  is  to  be  narrowed  down  to  the  face  of 
the  paper,  and  to  consider  it,  as  we  would, 
if  it  had  been  executed  in  a  time  of  profound 
peace,  before  the  war  or  since  the  war,  it  is 
unquestionably  with  the  plaintiff.  Payment 
would   be  due    in  United   States  cur- 

701  rency ;  *that  being  the  currency  used 
in  the  common  business  of  the  country 

at  the  maturity  of  the  contract. 

But  we  are  not  restricted,  nor  are  we  at 
liberty  to  restrict  ourselves,  to  that  narrow 
view.  We  are  bound  to  ascertain,  as  far  as 
we  can,  by  the  act  aforesaid,  which  we 
have  declared  to  be  valid  law,  what  was  the 
true  understanding  and  agpreement  of  the 
parties  as  to  the  kind  of  currency  with 
which  the  contract  was  solvable ;  or  with 
reference  to  which  as  a  standard  of  value 
it  was  entered  into.  And  to  this  end,  we 
are  not  restricted  to  the  evidence  of  the 
writing ;  but  it  is  our  duty  to  consider  all 
other  relevant  evidence,  parol  or  written, 
direct  or  circumstantial,  express  or  pre- 
sumptive ;  to  weigh  the  whole  toother,  and 
thence  to  draw  our  conclusions.  The  statute 
gives  no  direction,  as  to  the  weight  to  be 
given  to  each  kind  of  evidence,  except  only 
it  implies,  that  written  evidence,  or  evidence 
in  writing  under  seal,  is  not  conclusive. 
The  court  must  consider  all,  and  give  to 
each  just  such  weight  as,  in  its  opinion,  it  is 
entitled  to ;  and  decide,  according  to  its  be- 
lief, what  was  the  true  understanding  and 
agreement  of  the  parties.  If  they  believe, 
from  a  consideration  of  the  whole  case,  that 
the  real  intention  of  the  parties  was  differ- 
ent from  what  the  writing  imports  on  its 
face,  they  are  bound  to  give  effect  to  it,  and 
not  to  the  contract  as  evidenced  by  the  writ- 
ing. But  I  do  not  hesitate  to  say,  that  where 
the  contract  is  in  writing,  and  plainly  and 
expressly  discloses  the  intention  of  the 
parties,  and  there  is  no  evidence  of  fraud 
or  mistake,  it  would  require  very  strong 
evidence  to  satisfy  my  mind,  that  the  in- 
tention was  contrary  to  that  which  the 
writing  clearly  expresses. 

The  contract  in  this  case  expresses,  that 
payment  was  to  be  made  three  years  after 
date,  '4n  the  currency  used  in  the  common 
business  of  the  country  at  the  date  of 
maturity."  But  it  does  not  express  that 
United  States  currency  was  meant.  It  con- 
tains not  a  word  or  syllable  repugnant  to 
the   natural    presumption,    that   they 

702  meant    *the   currency    of    their   own 
government;  and  did   not   mean    the 

currency  of  an  alien  enemy — a  circulation 
which  was  inhibited  by  penal  statute.  The 
writing  then  in  this  case  does  not  plainly^ 
and  expressly  disclose  an  intention  of  the 
parties,  that  in  any  event,  payment  should 
be  made  in  United  States  currency. 

In  Hilb  V.  Peyton,  not  yet  reported,  the 
contract,  as  construed  by  a  majority  of  the 
court,    is  'substantially   the  same   as    this. 
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As  construed y  it  was  to  pay  two  years  after 
date,  in  such  funds  as  the  banks  received 
and  paid  out  at  maturity.  It  is  true  that, 
in  my  opinion,  it  was  susceptible  of  a  con- 
struction, on  its  face,  which  required  pay- 
ment to  be  made  in  such  funds  as  they 
received  and  paid  out  at  the  date  of  the 
bond.  But  a  majority  of  the  court  construed 
it  to  mean  at  its  maturity.  Taking*  that  to 
be  the  import  of  the  bond,  the  majority  of 
the  whole  court  held  that  the  contract  was 
solvable  in  Confederate  currency,  althoug-h 
the  banks  were  receiving*  and  paying  out  at 
its  maturity.  United  States  currency.  Both 
the  contract  in  this  case  and  in  that,  are  in 
effect  solvable  in  the  currency  used  in  the 
common  business  of  the  country  at  their 
maturity  respectively. 

I  hold  it  to  be  a  sound  principle,  that 
where  parties  under  the  government  of  Vir- 
ginia, made  a  contract  during  the  war, 
especially  if  made  after  the  20th  of  October 
1863,  with  reference  to  Confederate  money, 
as  the  standard  of  value,  payable  at  a  future 
iixed  period,  in  such  currency  as  was  the 
medium  of  exchange  in  the  transactions  of 
the  country  at  the  maturity  of  the  contract, 
the  presumption  is,  in  the  absence  of  evi- 
dence to  the  contrary,  that  they  intended 
payment  in  Confederate  currency.  Indeed, 
by  the  act  of  14th  of  October  1863,  fairly 
construed,  all  contracts  made  on  or  after 
the  20th  of  October  of  that  year,  were  pre- 
sumed to  be  made  with  reference  to  Confed- 
erate currency  as  a  standard  of  value,  and 
solvable  in  the  same  kind  of  currency,  un- 
less a  contrary  intendment  was  ex- 
703  pressed.  It  was  a  conclusive  *pre- 
sumption  of  law.  But  now  since  the 
adjustment  act  of  March  3d,  1866,  as  ex- 
pounded by  this  court  in  Walker's  per.  rep. 
V.  Pierce,  21  Gratt.  722,  the  presumption  is 
not  conclusive,  but  only  prima  facie. 

Again,  I  hold  it  to  be  equally  clear,  that 
the  war  resulting  before  the  maturity  of 
the  contract  in  the  extinction  of  Confed- 
erate currency,  and  in  the  introduction  of 
the  currency  of  the  country  which  at  the 
date  of  the  contract  was  an  alien  enemy, 
cannot  change  that  presumption  as  to  the 
intention  of  the  parties  in  their  contract. 

This  principle  is  not  in  conflict  with 
Boulware  v.  Newton.  It  was  there  held 
that  parties  during  the  war,  had  a  right  to 
contract  with  reference  to  the  contingency 
that  the  war  might  result  in  the  overthrow 
of  the  Confederacy,  and  in  that  event  pay- 
ment to  be  made  in  United  States  currency. 
The  principle  now  asserted,  does  not  deny 
the  right  to  make  such  a  contract.  It  only 
declares  that  in  a  certain  state  of  facts  it 
shall  not  be  presumed.  But  on  the  contrary, 
that  the  presumption  is,  in  such  case,  that 
payment  shall  be  made  in  Confederate 
currency;  and  that  the  war  terminating 
before  the  contract  matured,  and  destroying 
that  currency,  could  not  change  the  contract 
of  the  parties.  This  it  seems  to  me  is  sound 
in  law  and  reason. 

Now  let  us  apply  it  to  the  case  in  hand. 
This  contract  was  made  in  March  1864,  dur- 
ing the  war;  at  a  time  when  every  true  man 


within  our  borders  felt  that  although  we 
were  engaged  in  a  death  struggle  for  libertj 
and  independence,  and  for  the  life  of  the 
Confederacy,  it  would  be  nothing-  short  of 
moral  treason,  to  think  of  surrendering  our 
Confederation,  and  restoring-  the  old  gov- 
ernment. It  was  a  contract  for  the  sale  and 
purchase  of  property,  price,  $3,600,  payable 
at  a  flxed  time  in  the  future,  three  years 
after  date,  in  **the  currency  used  in  the 
common  business  of  the  country  at  the  date 
of  maturity."     According  to  the  prin- 

704  ciple  enunciated,  if  *this  contract  was 
made    with    reference   to  Confederate 

currency  as  the  standard  of  value,  and  it  is 
not  expressed  in  the  writing,  or  proved  by 
other  evidence,  that  there  was  a  different 
intention,  the  presumption  is,  that  it  was 
the  intention  to  be  paid  in  Confederate  cur- 
rency. And  the  war  having  terminated 
disastrously  before  it  was  solvable,  extin- 
guishing the  Confederate  currency  and  in- 
troducing in  its  place  and  stead,  a  currency 
which  was  foreign  to  the  parties  at  the  date 
of  the  contract,  and  which  was  the  currency 
of  the  alien  enemy,  it  could  not  change  the 
contract  of  the  parties,  and  subject  the 
debtor  to  pay  in  the  substituted  currency 
(United  States)  more  than  the  value  of  the 
Confederate  currency  with  reference  to 
which  the  price  was  fixed  in  the  contract. 

The  question  now  arises,  was  this  con- 
tract, made  the  3d  day  of  March  1864,  en- 
tered into  with  reference  to  Confederate 
money  as  the  standard  of  value?  Such  was 
the  presumption  of  law  at  the  date  of  the 
contract,  by  force  of  the  act  of  Assembly 
of  October  14,  1863,  unless  a  different  in- 
tendment is  expressed;  though  now  by  the 
act  of  March  3,  1866,  either  party  may  offer 
evidence  to  repeal  that  presumption,  and  to 
show  what  was  the  true  understanding.  It 
is  now  only  a  prima  facie  presumption. 

There  is  nothing  in  the  writing  to  repeal 
this  prima  facie  presumption.  It  throws  no 
light  upon  this  inquiry.  It  describes  the 
property  sold  **a  steam  engine,  saw  mill, 
shingle  machine  and  chopping  mill,  with 
all  the  fixtures  and  appurtenances."  It 
states  the  price  $3,600,  payable  three  years 
after  date,  with  interest  from  date,"  and 
gives  the  date  March  3d,  1864.  Is  there 
anything  in  the  surrounding  circumstances, 
or  in  the  parol  evidence,  to  repel  this  prima 
facie  presumption,  which  is  raised  by  the 
statute  with  regard  to  all  contracts  made  on 
or  after  the  20th  of  October  1863? 

It  is  in  proof  that  at  the  date  of  the  con- 
tract Confederate  money   constituted 

705  the  only    currency,    a    fact  which  *is 
judicially  known.     That  fact  is  not  in 

opposition  to,  but  in  support  of,  the  prima 
facie  presumption  under  the  statute,  and 
doubtless  was  inducement  to  the  passage 
of  the  act. 

There  is  also  proof  as  to  the  value  of  the 
property.  It  is  conflicting  and  contradic- 
tory. According  to  repeated  decisions  of 
this  court,  the  appellate  tribunal  in  sucli 
case  will  presume  that  the  judgment  of  the 
court  of  trial,  who  had  the  witnesses  be* 
fore   it    and   heard  their  testimony,    as  to 
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the  weight  of  evidence,  is  correct.  And 
according*  to  the  judgment  of  the  County 
court,  which  is  affirmed  by  the  Circuit  court, 
the  value  of  the  property  at  the  date  of 
the  contract  was  91,400.  I  could  not  say, 
from  the  evidence  certified,  that  it  was  un- 
dervalued. On  the  contrary,  the  evidence, 
I  think,  sustains  the  judgment  of  the  County 
court  as  to  the  value  of  the  property. 

But  the  plaintiff  and  defendant  in    their 
contract  valued  it  at  $3,600.     What   sort  of 
dollars  did  they  mean?  .  Certainly   not  gold 
dollars.     It  is  equally  evident  that  they  did 
not  iiz  the  price  in  greenbacks.     There  was 
no  such  currency  in  Virginia  outside  of  the 
enemy's  lines,  and  its  circulation  was  pro- 
hibited by  penal  statute.     The  only  currency 
that    was    in   circulation  was  Confederate. 
And    it    being   evident    that  the  price  was 
not  fixed  in  gold  dollars,   or   in   greenback 
dollars,  as  the  standard  of  value,  the  price 
must  have  l)een  fixed  with  reference  to  Con- 
federate currency  as  the  standard  of  value. 
This  conclusion  cannot  be  avoided  by  the 
fact    that   the   gold  value  of  $3,600  at  the 
time     was     greatly     below     the    value   of 
the  property.     It  is  a  fact  of  general  noto- 
riety, that  in  contracts  of   sale,    &c..  Con- 
federate  money   had   a   much  higher  value 
than  the   brokers'    tables   indicate.     Hence 
it  is,  that  the  adjustment  act  was  amended 
and  the  property  value  was  allowed  in  con- 
tracts of  sale,  renting  and  hiring.     As  was 
pertinently   said  by  Moncure,  P.,  in 
706      Hale    v.  Wilkinson,  21  Gratt.  75,  *88, 
'* Confederate  money  had  a  purchasing 
power  in  regard  to  land  and  other  property, 
which    made  it  worth  much  more  than  its 
market   value   in  gold   with   the  brokers." 
And    he   cites  with   approbation  what  was 
said   arguendo   in   Thorington    v.    Smith, 
''while  it  was  20,  30  or  40  to  1,  those  treas- 
ury notes  had  an  exchangeable  power  of  2, 
3  or  4  to   1  in  the  different  species  of  prop- 
erty."    The  fact,    therefore,    that  the  gold 
value   of   price  to  be  paid  for  the  property 
was  greatly  below   its  value  does  not  avoid 
the  conclusion  to  which  we  had  come,  that 
the    price   was  fixed  with  reference  to  Con- 
federate  currency  as  a  standard,  nor  repel 
the  prima   facie  presumption  to  that  effect 
rais€Mi  by  the  statute. 

Is  there  anything  in  the  parol  evidence 
to  repel  the  presumption,  fortified  as  it  is 
by  the  facts  which  we  have  been  consid- 
ering? The  witnesses,  John  J.  Bell  and  T. 
W.  Shelton,  who  were  the  agents  of  the 
company  in  making  the  contract,  both  tes- 
tify that  they  contracted  with  reference  to 
Confederate  money  as  the  standard.  That 
they  never  thought  of  any  other,  and  had 
no  authority  to  contract  for  any  other,  and 
supposed  that  plaintiff  had  reference  to 
Confederate  money.  Their  testimony  is 
in  exact  harmony  with  the  presumption 
raised  by  the  statute,  and  the  conclusion 
drawn  from  the  facts  which  we  have  been 
considering.  The  plaintiff's  testimony  on 
this  point  is  not  contradictory.  It  is  true 
he  says  that  he  considered  the  contract 
purely  one  of  risk  and  hazard,  and  that  he 
expected   the   currency   to  be  better  at  the 


maturity  of  the  contract  than  it  was  at  its 
date,  &c. ;  which  we  will  after  a  while  con- 
sider ;  but  he  nowhere  says  that  the  con- 
tract was  not  made,  or  the  price  fixed,  with 
reference  to  Confederate  money  as  the 
standard.  There  is  no  evidence  in  the 
record  in  conflict  with  the  testimony  of  Bell 
and  Shelton  on  this  point.  I  am,  therefore^ 
brought  irresistibly  to  the  conclusion  that 
this  contract  was  made  with  reference  to 
Confederate  money  as  the  standard  of 
value. 

707  *This   fact   now  being    established 
according  to  the  first  postulate,  it  was 

intended  to  be  paid  in  Confederate  currency, 
unless  a  different  intention  is  shown  by 
the  writing  or  by  other  evidence. 

We  have  already  shown  that  there  is 
nothing  in  the  writing  which  expresses  an 
intention  that  payment  should  in  any  eveift 
be  made  in  United  States  currency.  We 
will  now  inquire  whether  there  is  anything 
in  the  nature  of  the  contract,  or  its  phrase- 
ology, which  repels  the  natural  presumption 
that  a  contract  for  the  sale  and  purchase 
of  property,  in  which  the  price  of  the  prop- 
erty was  fixed  with  reference  to  Confederate 
currency,  was  intended  to  be  solvable  in 
the  same  kind  of  currency,  and  not  in  a 
foreign  currency  which,  at  the  time  of  the 
contract,  was  the  currency  of  an  alien 
enemy,  and  which  was  prohibited  by  the 
laws  of  the  State  to  which  the  contracting 
parties  belonged.  It  is  contended  that  the 
phraseology  employed  in  the  writing,  '*to 
be  paid  in  the  currency  used  in  the  common 
business  of  the  country  at  the  date  of 
maturity,"  implies  that  it  might  be  a  dif- 
ferent currency  from  that  then  in  use. 
And  so  it  may.  But  it  does  not  imply 
that  the  parties  meant  United  States  cur- 
rency. If  it  was  shown  by  the  paper,  or 
the  other  evidence  in  the  record,  that  it 
was  a  contract  of  hazard,  contingent  upon 
the  termination  of  the  war  before  its  ma- 
turity, and  the  overthrow  of  the  Confeder- 
acy with  its  currency,  such  evidence  would 
be  sufficient  to  repel  the  presumption,  as. 
natural  and  strong  as  it  is,  as  well  as  the 
now  prima  facie  presumption  of  the  statute, 
that  the  parties  intended  payment  to  be 
made  in  the  same  kind  of  currency,  with 
reference  to  which  as  the  standard  of  value 
the  contract  was  made.  I  cannot  now  con- 
ceive of  any  mere  presumptive  evidence 
which  could  repel  that  presumption.  Noth- 
ing less  than  an  express  agreement  shown 
by  the  writing,  or  implied  in  terms  which 
would  give  it  the  force  of  an  express  agree- 
ment,   or  prove  by   the   clearest  and 

708  most  unquestionable  testimony,* would 
be  sufficient  to  repel  the   presumption 

of  the  statute  and  of  the  facts  in  the  case 
An  act  of  the  Confederate  Congress  had 
just  passed  providing  for  calling  in  the 
circulation,  and  for  the  issue  of  a  new  cur- 
rency for  two-thirds  of  its  nominal  value 
in  its  stead.  And  the  parties  would  prob- 
ably expect  that  other  and  more  radical 
changes  might  be  made  by  the  Confederate 
government  in  the  currency  before  their 
contract   matured,    and   therefore  say,  that 
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it  shall  be  paid  in  the  currency  then  (at 
maturity)  used  in  the  common  business  of 
the  country.  It  does  not  imply  that  it  shall 
be  the  currency  of  the  enemy  with  whom 
their  State  was  then  at  war,  agfainst  the 
presumption  that,  in  fixing*  the  price  of 
the  property  in  their  contract  with  ref- 
erence to  the  Confederate  currency,  they 
intended  it  to  be  paid  in  the  same  kind  of 
currency,  and  also  against  the  presumption 
of  the  statute  which  was  in  force  at  the 
date  of  their  contract,  and  which  was  then 
conclusive.  But  the  effect  of  the  act  of 
March  3,  1866,  is  to  allow  either  party  to 
show  by  other  evidence  that  the  fact  was 
not  as  the  law  then  presumed.  But  if  that 
is  shown,  I  apprehend  the  presumption 
raised  by  the  statute  is  as  conclusive  as  it 
was  before  the  subsequent  act  was  passed. 

The  phraseology  employed  was  also  proper 
if  the  parties  intended  to  repel  the  common 
law  presumption,  that  it  was  a  contract  for 
specie.  This  was  unnecessary  under  the 
act  of  Assembly,  supra.  But  still  they 
may  have  deemed  it  safest  to  express  it  in 
their  written  contract.  There  is  nothing 
on  the  face  of  this  paper  which,  in  my 
opinion,  removes  the  strong  presumption 
from  the  law  and  the  surrounding  facts, 
that  the  parties  intended  payment  to  be 
made  in  Confederate  currency. 

Such,  therefore,  was  the  contract,  unless 
the  parol  evidence  shows  otherwise.  The 
parol  evidence  consists,  on  behalf  of  the 
defendant,  of  two  witnesses;  and  on  the 
plaintiff's  behalf,  of  his  own  testimony. 
The  notion,  or  opinion  of  his  witness, 
Z.  F.  Calbreath,  that  it  was  a 
709  *con tract  of  hazard,  nothing  having 
been  said  on  the  subject  in  his  hear- 
ing, is  not  entitled  to  consideration.  The 
defendant's  witnesses  are  entirely  consist- 
ent ;  and  as  they  understood  the  contract, 
it  was  made  with  reference  to  Confederate 
money,  as  the  standard  of  value,  and  was 
to  be  performed  and  fulfilled  in  Confederate 
currency.  Their  testimony  is  in  perfect 
harmony  with,  and  fully  sustains,  the  pre- 
sumptions relied  on.  There  is  nothing  in 
the  record  to  throw  a  doubt  upon  their 
capacity,  or  credibility;  and  it  does  not 
appear,  that  they  have  any  interest  in 
the  subject  of  controversy.  They  were 
the  agents  of  the  company  in  making  the 
contract;  and  both  of  them  testify,  that 
they  would  not  have  purchased  the  prop- 
erty to  be  paid  for  in  any  other  currency 
than  Confederate.  They  say  that  the  price 
of  the  property  was  fixed  with  reference  to 
Confederate  money,  and  was  to  be  paid  for 
in  Confederate  money,  as  they  understood 
it.  That  they  thought  of  no  other;  that 
none  other  was  mentioned ;  that  they  would 
have  contracted  for  no  other,  and  had  no 
authority  to  contract  for  any  other.  That 
nothing  was  expressly  said  to  them  by  the 
plaintifP,  or  by  them  to  the  plain tifP,  with 
reference  to  the  kind  of  money  to  be  paid  in 
discharge  of  the  oblig-ation.  One  of  them 
says,  the  question  was  not  discussed  between 
them,  but  he  supposed  that  plaintiff  had 
reference  to   Confederate   money,    as  none 


other  was  talked  about,  and  he  himself 
thought  of  no  other,  and  that  the  paper  sued 
on  expressed  the  true  understanding-  and 
agreement  of  the  parties,  as  it  was  under- 
stood by  him.  It  is  true,  that  one  of  them 
says,  he  offered  to  pay  the  plaintiff  at 
once,  and  that  he  refused,  saying  he  pre- 
ferred the  terms  of  the  contract ;  for  what 
reason  he  does  not  appear  to  have  stated. 
He  does  not  say  that  he  was  unwilling^  to 
receive  Confederate  money ;  or  that  he  ex- 
pected to  get  paid  in  a  better  currency  than 
Confederate.  It  may  be  implied,  that  he 
expected  to  get  a  better  Confederate 
currency,     at    the    maturity    of    the 

710  *bond,  than  that  which  was  then  cir- 
culating, as  an  act  had  recently  passed 

the  Confederate  Congress,  and  which  was 
soon  to  go  into  operation,  which  would 
subject  the  holders  of  Confederate  treasury 
notes  to  a  loss  of  one-third  of  their  nominal 
amount.  This  fact  itself  furnishes  suffi- 
cient and  adequate  motive  for  his  refusing- 
to  receive  payment  down ;  and  in  addition, 
he  may  then  have  had  no  use  for  the  money, 
and  preferred  to  have  it  at  interest.  What- 
ever may  have  been  his  motive,  it  is  not 
shown  that  he  was  unwilling-  to  receive 
Confederate  money,  or  that  he  expected  to 
recetve  payment  in  greenbacks.  He  did  not 
intimate  it  at  the  time,  nor  does  he  ex- 
pressly say  now,  in  his  deposition,  that  he 
did.  Doubtless  he  expected  to  be  paid  in  a 
better  currency  than  that  which  was  then 
offered  him,  which  he  knew  would  be  reduced 
in  a  short  time,  to  two-thirds  of  its  face 
value ;  and  in  this  aspect  of  the  case  he  had 
good  reason  to  say,  that  he  preferred  the 
terms  of  his  contract. 

It  seems  to  me,  that  if  the  plaintiff  in- 
tended to  bind  the  defendant  to  pay  in  a 
different  currency  than  that  in  reference  to 
which  the  price  of  the  property  was  fixed, 
and  which  was  then  the  only  currency  of 
the  country ;  if  he  intended  to  bind  him  to 
pay  in  United  States  currency,  in  any 
event,  it  should  have  been  so  expressed  in 
the  bond ;  or  at  least  he  should  have  dis- 
closed in  some  way,  such  intention  and 
purpose.  As  I  said  in  Linsdey  v.  Stover*s 
ex 'or,  *  ^I  km  unwilling  to  hold  parties  bound 
to  pay  in  United  States  currency,  dollar  for 
dollar,  for  property  purchased  during-  the 
war,  at  Confederate  prices,  and  when  Con- 
federate money  was  the  only  currency  of 
the  country,  unless  the  evidence  clearly 
shows,  that  it  was  in  the  contemplation  of 
the  parties  when  they  made  the  contract, 
and  was  their  intention  that  in  some  con- 
tine-ency,  payment  should  be  made  in 
United  States  currency."  That  I  hold  to 
be  a  just,  and  v>und  principle.  And  it 
finds  support  in  the  case  of  Thorini^on  v. 
Smith,  8  Wall.   U.  8.    R.   p.  1,  12  and 

711  13.     In  that  *case  it  was  held  the  Su- 
preme Court   of    the   United    States, 

Chief  Justice  Chase  delivering  the  opinion 
of  the  court,  that  where  a  contract  was 
made  in  any  other  country,  whose  circula- 
tion denominated  dollars,  was  of  inferior 
value  to  the  coins  or  notes  authorised  in 
the  United   States,    in   a  suit  broug^ht  upon 
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that  contract  here,  the  creditor  could  only 
recover  the  equivalent  value  in  lawful 
money  of  the  United  States ;  so  where  the 
contract  was  made  between  the  inhabitants 
of  the  Confederate  States,  when  Confederate 
treasury  notes  were  the  exclusive  currency 
of  the  country,  and  when,  what  he  calls,  the 
^'insurg'eut  belligerent  power  was  actually 
established  as  the  government  of  the  coun- 
try," such  a  contract  **must  be  interpreted 
and  enforced  with  reference  to  the  condition 
of  things  created  by  the  acts  of  the  govern- 
ing power.  '*  Again,  the  chief  justice  says : 
"In  the  light  of  those  facts  it  seems  hardly 
less  than  absurd  to  say,  that  these  dollars 
(nominated  in  a  Confederate  contract),  must 
be  regarded  as  identical  in  kind  and  value, 
with  the  dollars  which  constitute  the  money 
of  the  United  States." 

Contracts  made  under  such  circumstances, 
and  with  reference  to  Confederate  money, 
as  the  standard,  are  prima  facie  contracts 
solvable  in  Confederate  money.  In  this 
^se,  the  agents  of  the  company  had  the 
right  so  to  regard  it,  as  a  contrary  inten- 
tion had  not  been  expressed  by  the  plaintiff 
in  the  negotiation,  or  in  the  written  agree- 
ment. And  the  plaintiff  ought  to  have 
understood  it  in  the  same  way,  without  any 
declaration  on  the  part  of  the  agents  that 
they  so  understood  it.  It  was  not  incumbent 
on  the  agents  to  have  expressed  what  would 
have  been  universally  understood  at  the 
time  and  under  the  circumstances ;  and  they 
say  that  they  never  thought  of  any  other 
currency. 

The  plaintiff  testifies  that  he  understood 
it  to  be  purely  a  contract  of  hazard  or  risk ; 
and   that    the    writing   expresses   the   true 

understanding  and  agreement.  But 
712      we  *have  seen  that  the  paper  writing 

does  not  purport  to  be  a  contract  of 
hazard,  contingent  upon  the  termination  of 
the  war  and  its  results.  He  does  not  say 
that  he  even  expected  it  to  be  paid,  in  any 
event,  in  United  States  currency.  But  says 
**he  had  no  idea  what  would  be  the  currencj* 
of  the  country  at  the  time  of  the  maturity 
of  the  obligation,  but  chose  to  run  the  risk, 
&c.  But  if  such  were  his  thoughts  and  ex- 
pectations they  were  not  manifest  to  the 
agents  of  the  defendant,  by  the  writing,  or 
in  any  other  way. 

The  plaintiff  has,  therefore,  faHed  to  prove, 
by  parol  or  other  relevant  evidence,  any 
thing  which  can  repel  the  presumption 
arising  upon  the  face  of  the  written  con- 
tract, read  in  the  light  of  the  surrounding 
circumstances,  that  it  was  a  contract  made 
in  reference  to  and  solvable  in  a  Confederate 
currency.  The  parol  evidence,  so  far  from 
repelling,  strengthens  and  confirms  that 
presumption. 

It  is  very  hard  for  us  to  give  up  long  es- 
tablished habits  of  thought.  We  are  slow 
to  admit  innovations.  And  as  we  advance 
in  years,  we  are  apt  to  become  more  fixed 
in  our  habits  of  thought,  as  well  as  other 
habits,  which  become  hallowed  by  time; 
and  we  become  more  and  more  adverse  to 
change   and  innovation.     We  have  been  so 


long  accustomed  to  the  rules  of  law,  distin- 
guishing between  the  different  grades 
of  evidence,  and  attaching  such  verity  and 
sanctity  to  some  descriptions,  as  absolutely 
excluding  any  explanation  or  contradiction 
by  other  evidence,  that  it  is  hard  to  turn 
our  minds  into  a  different  channel.  Now 
the  acts  of  adjustment,  supra,  are  innova- 
tions. They  overturn  some  important  rules 
of  evidence  in  relation  to-  contracts  for  the 
payment  of  money  made  between  the  1st 
day  of  January  1862  and  the  10th  day  of 
April  1865.  In  Hilb  v.  Peyton  a  majority 
of  the  court  held  that  under  this  act  parol 
or  other  relevant  evidence  was  admissible, 
in  relation  to  all  contracts  made  between 
those     periods,    whether    in    writing 

713  *under  seal  or  not  under  seal,  as    the 
means   of   understanding    what    was 

the  true  understanding  and  agreement  of 
the  parties  as  to  the  kind  of  currency  in 
which  they  were  solvable,  or  with  reference 
to  which  as  a  standard  of  value  they  were 
made.  That  decision,  I  take  it,  settles  the 
construction  of  the  statute;  and  it  is  no 
longer  an  open  question.  And  as  thus 
judicially  construed,  the  law  requires  us 
to  consider  this  writing,  in  connection  with 
the  other  evidence  of  the  contract.  The 
error,  I  think,  arises  from  regarding  the 
writing  as  the  contract,  when  it  is  only 
evidence  of  it;  and  the  parol  is  really  as 
legal  evidence  of  it  as  the  writing.  We  are 
obliged  to  consider  the  whole  together.  To 
do  so,  if  we  believe  Shelton  and  Bell,  it  is 
not  possible  to  believe  that  the  defendant 
ever  made  such  a  contract  as  the  plaintiff 
claims.  And  their  testimony  is  not  in  con- 
flict with  the  writing.  Take  both  together, 
can  there  be  a  doubt  that  the  defendant 
did  not  make  a  contract  to  pay  in  other  cur- 
rency than  Confederate?  I  care  not  what 
were  the  thoughts  or  expectations  of  the 
plaintiff,  confined  to  his  own  breast,  it  is 
not  a  contract  binding  on  the  defendant, 
without  his  assent  to  it.  Regarding  this 
evidence  of  the  defendant's  agents,  did  they 
ever  assent  to  a  contract  for  their  principal 
except  for  Confederate  money?  They  both 
testify  that  they  never  did.  Then,  as  there 
can  be  no  contract  without  the  assent  of 
both  parties  to  it,  the  plaintiff  has  failed  to 
establish  the  contract  under  which  his 
counsel  contend  he  has  a  right  to  recover. 
And  if  such  contract  were  specially  alleged 
in  his  declaration,  he  could  not  recover  at 
all,  except  upon  the  quantum  valebat  count. 
The  plaintiff  ought  to  get  the  value  of 
his  property.  He  ought  not  to  desire  more. 
At  least  the  defendant  should  not  be  held 
to  a  contract  of  hazard  and  speculation, 
which,  it  is  evident,  he  never  made,  nor 
intended  to  make.  I  think  the  judgment 
of  the  County  court,  affirmed  by  the  judg- 
ment of  the  Circuit  court  for  Augusta 

714  *county,    conforms   to  the  substantial 
justice   of   the   case  and  the    law.     If 

we  were  not  satisfied  that  the  judgment  is 
correct,  we  should  not  reverse  except  for  a 
plain  deviation  from  the  law  or  evidence. 
Much  respect  is  due  to  the  judgment  of  the 
court   of   trial.     Upon    the   whole,    I  am  of 
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opinion  to  affirm  the  judgment  of  the  Circuit 
court. 

CHRISTIAN,  J.  I  cannot  concur  in  the 
opinion  of  the  majority  of  my  brethren. 
With  the  greatest  reapect  for  their  judgment, 
I  cannot  bring  my  mind  to  assent  to  the 
proposition  that  the  a^eement  of  the  par- 
ties in  this  case,  as  evidenced  by  the  writ- 
ing sued  upon,  can  possibly  be  brought 
within  the  operation  of  the  ** Adjustment 
Act,"  and  subject  to  be  scaled  as  a  Confed- 
erate contract. 

The  obligation  sued  upon  is  in  these 
words : 

* '$3,600.  Three  years  after  date.  The 
Virginia  Porcelain  &  Earthenware  Com- 
pany promise  to  pay  to  Thomas  Calbreath 
(said  plaintiff),  his  heirs  and  assigns,  the 
sum  of  three  thousand  six  hundred  dollars, 
for  a  steam  engine,  saw  mill,  shingle  ma- 
chine and  chopping  mill,  with  all  the  fix- 
tures and  appurtenances,  which  sum  is  to 
be  paid  in  the  currency  used  in  the  common 
business  of  the  country  at  the  date  of 
maturity,  bearing  interest  from  date  of  the 
written  contract,  which  bears  date  the  3d 
day  of  March  1864. *'  (Signed  by  the  Presi- 
c|ent  of  the  Company. ) 

How  such  a  contract  as  this  can  be  con- 
strued to  be  a  contract  to  be  discharged 
in  **  Con  federate  currency**  is  beyond  my 
comprehension.  If  it  was  conceded  that  the 
parties  had  met  together,  the  one  to  sell, 
and  the  other  to  purchase  this  property, 
and  that  it  was  by  common  agreement  not 
to  be  paid  for  in  ^'Confederate  currency,** 
but  that  both  parties  were  stipulating  for  a 
different  currency,  I  cannot  conceive  of 
any  words  or  forms  of  expression  which  the 
parties  could  have  employed  more  clearly  to 
express  such  intention   than   those   used  in 

the  writing  before  us. 
715  *To  characterize  this  writing  as  an 

obligation  to  be  discharged  in  Con- 
federate currency,  is  to  say  that  every  con- 
tract, no  matter  what  may  be  its  express 
terms,  is  a  contract  to  be  discharged  in 
** Confederate  currency,'*  provided  it  was 
entered  into  between  the  1st  of  January  1862, 
and  the  10th  of  April  1865,  even  where  it 
is  plain  that  the  parties  were  stipulating 
in  express  terms  for  a  different  currency. 

If  parol  evidence  can  be  admitted  to  ex- 
plain, vary  or  contradict  such  an  obligation 
as  this,  where  there  is  not  the  slightest 
ambiguity,  either  latent  or  patent,  then  it 
may  be  done  in  every  case ;  for  as  I  shall 
show  presently,  this  is  not  one  of  those 
cases  provided  for  by  the  adjustment  act, 
and  must  be  decided  upon  principles  out- 
side of  that  act.  If,  I  repeat,  we  can  look 
to  the  parol  proof  in  this  case,  in  a  con- 
tract where  there  is  not  the  slightest  am- 
biguity even  suggested,  and  where  upon  its 
face  it  is  not  to  be  discharged  in  Confed- 
erate treasury  notes,  but,  by  express  terms, 
in  another  currency — and  consequently  is 
not  within  the  purview  of  the  statute — then 
we  are  establishing,  in  my  humble  opinion, 
a  most  dangerous  precedent.  We  strike  a 
deadly  blow  at  those  principles  of  the  com- 
mon law  which,  under  the  jurisprudence  of 


this  country,  have  ever  t>een  held  sacred, 
and  which  form  the  basis  to  uphold  and  the 
shield  to  protect  the  inviolability  of  con- 
tracts. 

If  I  can  show  (as  I  think  it  is  easy  to 
show)  that  the  contract  under  consideration 
was  not,  according  to  the  true  agreement 
of  the  parties,  to  be  fulfilled  or  performed 
in  Confederate  treasury  notes,  and  was  not 
entered  into  with  reference  to  said  notes  as 
a  standard  of  value,  then  we  have,  by  the 
decision  of  the  majority,  a  case  which  over- 
rules every  decision  of  this  court  from  the 
time  of  its  first  constitution,  which  has 
uniformly  declared  that  no  parol  evidence 
shall  be  admitted  to  vary,  alter  or  contra- 
dict the   plain  written    terms   of    the 

716  contract.     And  *it  is  against  that  deci- 
sion that  I  most  earnestly  protest  and 

record  my  dissent. 

How  can  it  possibly  be  maintained  that 
this  contract  was  to  be  performed  or  ful- 
filled in  Confederate  treasury  notes,  whep 
it  is  expressly  stipulated  that  it  is  not  to 
be  so  fulfilled  and  performed,  but  is  '*to  be 
paid  in  the  currency  used  in  the  common 
business  of  the  country  at  the  date  of 
maturity,  * '  to  wit :  on  the  3d  day  of  March 
1867?  How  can  it  be  said  that  it  ^^was 
entered  into  with  reference  to  such  currency 
as  a  standard  of  value,**  when  a  different 
currency  is  expressly  referred  to  and  agreed 
to  be  paid,  as  the  value  deliberately  fixed 
by  all  parties,  when  such  a  conclusion  is 
expressly  excluded  by  the  terms  of  the  bond? 

This  case  cannot  be  brought  within  the 
operation  of  the  statute  known  as  the  ad- 
justment act,  except  upon  the  theory  that 
the  statute  covers  every  case  which  "was 
entered  into  between  the  1st  of  January 
1862,  and  the  10th  of  April  1865,  even  if  (as 
was  admitted  by  the  counsel  for  the  appel- 
lee) it  stipulated  for  the  payment  of  gold. 
The  contract  in  this  case  is  just  as  definite 
and  fixed  as  to  the  currency  in  which  it  is 
to  be  discharged  as  if  it  was  payable  in 
gold.  If  this  is  the  true  construction — if 
the  statute  means  this — then  all  I  have  to 
say  is,  that  it  is  unconstitutional  and  void, 
because  it  impairs  the  obligation  of  con- 
tracts. 

But  the  statute,  properly  construed,  is  not 
unconstitutional,  but  is  one  eminently 
wise  and  proper,  and  which  *  the  exigencies 
of  the  country  and  the  abnormal  condition 
of  affairs  imperatively  demanded. 

But  what  is  the  character  of  those  con- 
tracts, which,  under  the  statute,  may  be 
scaled,  either  by  reducing  the  nominal 
amount  to  the  gold  value  or  to  the  value  of 
the  property  the  subject  of  the  considera- 
tion? In  such  contracts,  and  such  only, 
can  the  scale  of  adjustment  be  applied,  as 
where  **it  shall  appear  that  according 

717  to  the  *true  understanding  and  agree- 
ment of  the   parties    (of  both  parties 

not  of  one),  the  contract  was  to  be  fulfilled 
or  performed  in  Confederate  treasury  notes, 
or  which  were  entered  into  with  reference 
to  said  notes  as  a  standard  of  value." 

Can  it  be  possible  that  where  both  parties 
have    solemnly    stipulated    in    writing    the 
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kind  of  currency  in  which  the  contract  is 
to  be  fulfilled  or  performed,  and  have  in- 
dicated in  writing  the  currency,  with  re- 
spect to  which,  as  a  standard  of  value,  it 
was  entered  into,  and  that  currency  is  not 
Confederate  currency,  can  it  be  possible 
that  such  a  contract  is  to  be  declared  a 
Confederate  contract,  and  subject  to  be 
scaled? 

In  this  case  it  appears,  by  the  express 
terms  of  the  contract,  that  it  was  not  to 
be  fulfilled  and  performed  in  Confederate 
States  treasury  notes,  and  was  not  entered 
into  with  reference  to  such  notes  as  a 
standard  of  value.  It  was,  therefore,  not 
a  case  to  which  the  statute  applies,  and 
not  a  case  in  which,  in  my  opinion,  parol 
evidence  could  be  heard  at  all. 

But  does  the  parol  evidence,  conceding 
that  it  can  be  admitted,  make  it  appear  that 
the  true  understanding  and  agreement  of 
the  parties  was  different  from  that  expressed 
in  the  written  agreement. 

The  obligation  is  signed  by  William 
Withrow,  president  Virginia  Porcelain  and 
Earthenware  company.  He  gives  no  ac- 
count of  his  understanding  of  the  agree- 
ment, except  as  shown  by  the  solemn  act  of 
signing  his  official  name  as  the  president 
of  the  company,  and  acknowledging  himself 
as  bound  by  the  terms  of  the  written  con- 
tract. He  is  presumed  to  have  read  a  paper 
by  which  he  bound  the  company  to  pay 
$3,600,  and  to  have  understood  the  terms 
of  that  contract ;  when  and  in  what  cur- 
rency it  was  paid.  He,  the  president  of 
the  company,  was  not  examined  as  a  wit- 
ness, who  was,  in  fact,  the  party  to  the 
contract,  and  whose  official  signature  could 
alone  bind  the  company.  What  the 
718  true  understanding  *and  agreement  of 
the  company  was  is  shown  by  the 
signature  of  the  president  to  a  paper  under 
seal  declaring  it  plainly  and  unequivocally 
without  the  slightest  ambiguity  on  its  face. 

What  we  want  to  get  at  under  the  statute 
is,  what  was  the  true  understanding  and 
agreement  of  the  parties?  Who  are  the 
parties?  Thomas  Calbreath  on  the  one  hand 
and  the  Virginia  Porcelain  and  Earthen- 
ware com|iany  on  the  other.  Thomas  Cal- 
breath produces  the  written  agreement  upon 
which  he  demands  the  fulfillment  of  his 
contract,  as  his  true  understanding  and 
agreement,  and  the  Porcelain  company  ac- 
knowledged it  as  their  agreement  by  the 
signature  of  their  president,  the  only  officer 
authorized  to.  bind  them.  What  boots  it 
then,  that  Messrs.  Bell  and  Shelton,  the 
agents  who  negotiated  the  purchase  of  this 
property,  should  give  in  their  views  of  what 
they  thought  (in  their  several  interviews 
with  the  plaintiff),  about  Confederate" 
money  being  the  the  currency  of  the  country 
three  years  after  the  3d  of  March  1864; 
about  their  unwavering  confidence  in  the 
success  of  the  Confederate  cause?  The 
question  is  not  what  these  agents  thought, 
or  hoped  or  expressed,  but  what  was  the 
true  understanding  and  agreement  of  the 
parties  to  this  contract — of  both  parties  to 
this  contract — of  Thomas  Calbreath  and  of 


the  Porcelain  company.  Neither  the  hopes 
nor  the  expectations  nor  the  patriotism  of 
these  agents  can  interpret  the  contract  of 
the  parties.  But  in  point  of  fact  these 
agents  do  not  pretend  to  prove  (if  their 
evidence  is  to  be  looked  to  at  all),  a  different 
agreement  from  that  set  out  in  the  written 
contract;  but  on  the  contrary,  they  both 
confirm  and  establish  it  as  the  true  agree- 
ment of  the  parties. 

Bell  says  that  he  and  Shelton  purchased 
the  property  as  agents  of  the  company ;  that 
they  had  several  interviews  with  the  plain- 
tiff before  they  made  the  purchase;  that 
finally  a  contract  was  made  and  reduced  to 
writing,  and  that  the   terms  set  forth 

719  in  the  obligation   sued  upon  are  *the 
same  terms  set  forth    in  the  contract. 

And  while,  he  says,  he  (Bell)  thought  of 
no  other  money  but  Confederate  money, 
yet  that  nothing  was  said  by^  him  to  the 
plaintiff,  or  by  the  plaintiff  to  him,  about 
what  kind  of  money  was  to  be  paid.  And 
he  expressly  states  that  he  offered  Confed- 
erate money  to  the  plaintiff  and  he  refused 
to  receive  it,  stating  he  preferred  the  terms 
as  they  were  agreed  on. 

Shelton  says,  they  had  several  inter^'iews 
with  the  plaintiff;  and  finally  made  a  con- 
tract with  him  which  was  reduced  to  writ- 
ing ;  that  the  terms  set  forth  in  the  paper 
in  the  suit,  are  the  exact  terms  agreed  upon. 
He  also  proves  that  nothing  was  said  about 
the  kind  of  currency  in  which  the  obliga- 
tion was  to  be  discharged ;  that  he  expected 
that  it  would  be  discharged  in  the  money 
that  was  the  currency  of  the  country  at  the 
time  of  its  maturity ;  but  he  expected  that 
would  be  Confederate  currency.  He  also 
distinctly  proved  that  they  offered  the  plain- 
tiff Confederate  money,  and  he  refused  to 
receive  it. 

These  are  the  only  two  witnesses  intro- 
duced by  the  defendant.  Neither  of  them 
pretend  to  prove  either  that  Calbreath,  the 
plaintiff,  or  the  president  of  the  company, 
who  executed  the  contract,  made  any  other 
agreement  than  the  one  sued  upon.  Giving 
the  utmost  weight  to  the  statements  of 
these  witnesses,  the  most  that  can  be  said 
is,  that  they  thought  that  the  same  currency 
would  be  in  existence  in  1867,  which  was 
then  the  currency,  and,  therefore,  the  con- 
tract was  to  be  discharged  in  that  currency ; 
and  it  appears  they  did  not  even  commu- 
nicate these  thoughts  and  hopes  to  the 
plaintiff;  and  yet  it  is  gravely  asked,  why 
did  not  Calbreath  disclose  to  the  agents  that 
he  was  not  contracting  with  reference  to 
Confederate  money?  Disclose  it  to  them? 
How  could  he  have  more  plainly  disclosed 
it  than  he  did?  Was  not  his  refusal  to 
receive  Confederate  money  a  disclosure  of 
his  purpose?    Did  he  not  disclose    his 

720  purpose,  *when  he  deliberately  put  in 
writing  that   this  *'sum   is  to  be  paid 

in  the  currency  used  in  the  common  busi- 
ness of  the  country  at  the  date  of  the 
maturity"    of  this   obligation? 

But  it  is  said  that,  plain  as  this  contract  is 
written,  there  is  some  sort  of  a  presumption, 
that  the  parties  did  not  mean  what  they  said. 
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l)ecause  they  lived  under  the  government  of 
the  Confederate  States,  and  must  be  pre- 
sumed to  have  contracted  with  reference  to 
the  currency  of  that  government,  and  not 
of  another ;  and  that,  therefore,  when  they 
stipulated  for  such  currency  as  may  be  used 
in  the  common  business  of  the  country"  in 
the  year  1867,  we  must  construe  their  con- 
tract, by  adding  the  words,  '*provided,  that 
currency  shall  remain  as  it  is,  Confederate 
treasury  notes,"  and  thereby  they  are  made 
to  contract  for  the  very  thing  they  are 
seeking  to  avoid. 

Surely  everybody  must  admit,  that  a  man 
had  a  right  to  sell  his  property  iu  March 
'64,  for  a  better  currency  than  the  worthless 
trash  then  current.  When  he  parted  with 
his  property  there  was,  surely,  nothing 
illegal,  or  immoral,  or  even  disloyal,  in  his 
seeking  to  secure  for  it  a  sound  currency^. 
Why  should  there  be  any  legal  presump- 
tion against  such  contract?  Upon  what 
principle  of  law  or  reason  can  such  a  pre- 
sumption be  raised?  Especially,  how  can 
it  be  raised  in  this  case,  against  a  man 
who  positively  refuses  to  receive  Confederate 
money,  and  expressly  stipulates  that  he  is 
to  receive  another  currency?  This  violent 
and  illegal  presumption  is  to  be  raised  in 
the  face  of  the  written  contract,  in  the 
face  of  the  fact,  that  he  has  refused  to  sell 
his  property  for  Confederate  monev,  in  the 
face  of  the  fact  that  he  thought  (as  many 
did),  in  1864,  that  the  Confederacy  would 
be  a  failure ;  because,  forsooth,  he  was  a 
citizen  of  Virginia,  and  Virginia  was  one 
of  the  Confederate  States,  and  it  must 
therefore,  be  presumed  he  was  not  con- 
tracting for  the  currency  of  the 
721  *United  States,  then  at  war  with  the 
Confederate  States.  There  might  be 
some  reason  in  raising  such  presumptions 
against  the  citizen  of  a  government  which 
had  established  its  independence,  and  whose 
separate  nationality  had  been  recognized 
by  the  other  nations  of  the  world.  But 
surely  no  such  presumption  can  be  raised 
against  the  citizen  of  a  government  which 
never  had  one  day  of  peaceful  existence, 
but  whose  every  day's  existence,  from  the 
stormy  cradle  of  its  birth  to  its  bloody  and 
untimely  grave,  was  a  struggle  for  life. 

But  certainly  and  beyond  all  question,  no 
legal  presumption  can  be  raised  against  the 
plain  written  terms  of  the  contract.  And 
I  insist  that  it  was  not  only  lawful,  but  it 
was  eminently  proper  in  every  prudent 
man  who  was  about  to  part  with  his  prop- 
erty as  late  as  the  year  1864,  to  stipulate 
for  a  currency  other  than  Confederate  cur- 
rency, when  it  was  then  depreciated  twenty 
for  one,  and  steadily  and  rapidly  going 
down  every  day. 

But  I  understand  that  the  principle  now 
settled  by  this  court  is  this  (I  state  the 
very  words  of  the  proposition) :  that  where 
parties  enter  into  a  contract  during  the 
war  with  reference  to  Confederate  money 
as  a  standard  of  value,  payable  at  a  future 
fixed  period,  in  such  currency  as  may  be 
current  at  the  maturity  of  the  contract,  the 
presumption  is,  in  the  absence  of  evidence 


to  the  contrary,  that  the  parties  intended 
to  pay  in  Confederate  currency. 

Now  this  is  begging  the  question  in  this 
case.  It  is  assumed  that  this  contract  was 
entered  into  with  reference  to  Confederate 
currency  as  a  standard  of  value,  when,  in 
fact,  another  and  different  currency  is 
pointed  to  as  the  standard  of  value  fixed 
by  the  parties  by  the  express  terms  of  their 
agreement;  and  when  the  very  witnesses 
who  swear  that  they  understood  the  value  to 
be  ascertained  with  reference  to  Confederate 
currency,  prove  distinctly  that  $3,600  was 
worth  only  $140,  and  at  the  same  time 
that    the    property    sold    was    worth 

722  *$1,000;  and    when    it   is  shown,  too, 
that  the  property  sold  was  worth  from 

$1,000  to  $2,500  in  gold,  and  when  the  court 
fixes  the  value  at  at  least  $1,400.  I  say  it 
is  begging  the  question  to  say  that  property 
thus  valued  on  all  hands  was  valued  with 
reference  to  Confederate  currency,  in  the 
face  of  the  written  contract,  and  in  face  of 
the  fact  that  the  value  of  the  Confederate 
currency  was  worth  only  $140,  when  the 
value  of  the  property  sold  was  worth  from 
$1,000  to  $2,500. 

I  think  it  is  plain  that  in  this  case  both 
the  written  contract  and  the  parol  evidence 
show  conclusively  that  it  is  not  shown  that 
(in  the  language  of  the  statute)  the  true 
understanding  and  agreement  of  the  parties 
the  contract  ^^was  to  be  fulfilled  or  per- 
formed in  Confederate  States  treasury  notes, 
or  was  entered  into  with  reference  to  said 
notes  as  a  standard  of  value,  but  that  by 
the  express  terms  of  the  contract,  it  was  to 
be  discharged  in  another  currency,  and  was 
entered  into  with  reference  to  another  and 
different  currency  as  a  standard  of  value ; 
and  it  was,  therefore,  error  in  the  court 
below  to  scale  the  debt  as  a  Confederate 
contract. 

It  is  the  province  and  the  duty  of  this 
court  to  execute  the  contract  of  the  parties ; 
and  when  the  contract  has  been  fairly  en- 
tered into,  where  no  fraud  is  charged  or 
proved,  the  court  ought  not  to  be  deterred 
from  executing  the  contract  because  a  high 
price  has  been  agreed  to  be  paid  upon  a 
long  credit. 

But  it  must  be  conceded  that  where  the 
parties  have  deliberately  entered  into  a 
written  contract,  and  especially  where  there 
is  no  proof  that  the  understanding  and 
agreement  was  different  from  the  written 
contract,  that  written  contract  oucfht  not  to 
be  ignored  and  set  aside,  because  (as  in  this 
case)  the  agents  of  one  of  the  parties  had 
certain  hopes  and  expectations  and  confi- 
dence in  the  success  of  the  Confederacy 
and  the  continuance  of  the  same  currency. 
The  law  is,  that  where  the  true  un- 

723  derstanding   and   *a^reement    of  the 
parties — of  both  parties,    not  of  one — 

was  that  the  contract  should  be  fulfilled 
and  performed  in  Confederate  States  treas- 
ury notes,  or  was  entered  into  with  refer- 
ence to  said  notes  as  a  standard  of  value, 
then,  and  only  then,  is  the  contract  to  be 
scaled.  And  yet  we  are  to  set  aside  the 
solemn    written  agreement   of  the  parties. 
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because  one  of  them  (and  in  this  case  his 
ag-ent)  may  choose  to  say  that  he  was 
looking*  to  a  payment  in  Confederate  cur- 
rency, because  he  had  confidence  in  the 
success  of  the  Confederate  cause.  We  are 
thus  substituting  the  hopes  and  expecta- 
tions of  one  of  the  parties  for  the  solemn 
agreement  of  both  of  the  parties,  as  evi- 
dence in  writing.  I  can  never  assent  to 
such  a  proposition.  I  am  for  executing  the 
contract  of  the  parties  which  they  have 
deliberately  made  for  themselves.  I  am  for 
reversing  the  judgment. 

STAPLES,  J.  The  questions  of  law  and 
fact  arising  in  this  case  were,  by  consent 
of  parties,  referred  to  the  judge  of  the  court 
for  adjudication.  Where  this  is  done,  the 
same  weight  and  effect  will  be  given  to  the 
decision  in  an  appellate  court,  that  are 
given  to  the  verdict  of  a  jury.  In  this  case 
the  judg'ment  is  in  accordance  with  justice 
and  is  not  plainly  in  conflict  with  the  evi- 
dence; and  I  am  not  disposed  to  disturb  it. 
(Jpon  all  the  points  involved,  I  refer  to  my 
opinion  in  Hilb  v.  Peyton,  as  containing 
all  I  desire  to  say. 

MONCURB,  P.,  concurred  in  the  opinion 
of  Christian,  J. ;  Bouldin,  J.,  concurred  in 
the  opinion  of  Anderson,  J. 

Judgment  affirmed. 


724       *Poague  v.  Greenlee's  Adm'r  &  ale. 

August  Term.  1872,  Staunton. 

Qmt  St  Bsr~5sle  of  Land— Confederate  Money .«--On 
the  15th  of  April  1868,  a  decree  is  made,  appointing 
commissioners  to  sell  land  on  the  terms  ot  cash  for 
costs  of  suit  and  expenses  of  sale,  and  balance  on 
a  credit  of  six,  twelve  and  eighteen  months.  On 
the  day  of  sale,  it  is  proposed  to  the  commissioners 
to  sell  for  Confederate  money:  but  they  decline  to 
do  it,  and  say  they  sell  accordinff  to  the  decree. 
Pour  of  the  heirs,  representing  six  shares  out  of 
twelve,  enter  into  a  written  declaration  that  they 
will  take  Confederate  money  for  their  shares,  and 
this  is  read  to  the  assembly  by  the  crier,  who  at 
the  same  time  expresses  the  opinion  that  all  the 
heirs  win  take  the  money.  The  land,  worth  then 
llS.000  In  e^ood  money,  sells  for  150.801.  The  cash  is 
paid  In  Confederate  money,  the  bonds  riven  and 
the  sale  is  reported  to  the  court  and  confirmed: 
and  S,  receiver  of  the  court,  is  directed  to  with- 
draw the  bonds,  and  collect  the  money  as  it  falls 
dne.  S  receives  Confederate  money  in  payment  of 
the  first  bond,  upon  the  purchaser,  P,  undertaking 
to  take  it  back  If  the  persons  entitled  will  not 
receive  it.  When  the  second  bond  comes  due  P 
offers  to  S  to  ffive  him  a  check  on  the  bank  of  R, 
for  the  amount,  which  S  declines  to  receive;  and 
sowhen  the  third  bond  fell  due.  S  says  he  declined 
to  receive  it  because  he  knew  it  would  be  paid  in 
confederate  money.  He  did  not  doubt  that  P  had 
the  money  in  bank,  though  there  was  no  evidence 
of  that  fact  but  P's  statement  to  S.  HiU): 
I.  SiMw    gnnifi    *tnBie^— The  sale  was  a  sale  with 

reference  to  Confederate  treasury  notes  as  the 

standard  of  value. 

*See  principal  case  cited  in  Staples  v.  Staples,  24 
Gratt.  284,  and  Crockett  v.  Sexton,  80  Oratt  67. 


a.  Sane— Same—Tender  of  Psynent.— The  offer  of  P 
to  give  S  a  check  for  the  money,  was  not  a  srood 
and  valid  tender:  First,  Because  there  was  no 
evidence  that  P  had  the  money  in  the  bank  at  the 
time:  and.  Second,  Because  a  crood  and  valid 
tender  could  not  be  made  to  the  receiver  of  the 
court. 

3.  Soflie— Same— Meaenre  of  LlaMlity.*— P  allowed 
his  option  to  take  the  land  at  its  value  in  good 
money,  to  be  credited  with  the  true  value  of  the 
money  he  had  paid;  or  to  surrender  the  land  and 
account  for  the  rents  and  profits,  and  be  credited 
for  the  value  of  the  money  he  paid. 

725  *This  case  was  decided  by  the  court 
at  the  November   term   1871,   and  the 

opinion  was  delivered  by  Christian,  J., 
affirming  the  decree  of  the  court  below. 
Upon  the  petition  of  the  appellant,  a  re- 
hearingf  was  allowed ;  and  it  was  arg-ued  at 
Staunton  during'  the  present  year,  by 
Brockenbrough  and  Tucker,  for  the  appel- 
lant, and  Cochran  and  Baldwin,  for  the 
appellees.  The  opinion  contains  a  sufficient 
statement  of  the  case. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Rockbridge  county. 

The  record  discloses  the   following  facts : 

David  Greenlee  died  in  April  18^,  leav- 
ing a  large  estate,  real  and  personal.  His 
widow,  Hannah  J.  Greenlee,  was  appointed 
the  executrix  of  his  will  and  trustee  of  his 
children.  The  testator  was  indebted  to 
numerous  creditors,  and  charged  his  whole 
estate  first  with  the   payment  of  his  debts. 

In  August  1860  the  original  bill  was  filed 
by  James  C.  Walton  and  Virginia  C,  his 
wife,  who  was  Virginia  Greenlee,  in 
which  they  ask  for  an  account  of  the  ad- 
ministration of  the  executrix  on  the  estate 
of  her  husband,  and  also  an  account  of  the 
debts  partly  chargeable  on  the  estate;  ^*and 
further  praying  that,  if  in  the  opinion  of 
the  court,  the  interest  of  all  parties  will  be 
promoted  by  a  sale  of  the  estate,  both  real 
and  personal,  that  such  sale  may  be  de- 
creed," &c. 

In  this  suit  various  orders  were  made  and 
accounts  taken,  about  which  no  questions 
arise  in  the  case  now  presented  to  this 
court,  and  which  it  is  not  necessary  here 
specially  to  refer  to.  But  it  is  sufficient  to 
remark  that  such  regular  and  proper  pro- 
ceedings were  taken  in  the  cause,  that  on 
the  15th  day  of  April  1863  the  said  Circuit 
court  * 'being  satisfied  that  the  interest  of 
all  the  heirs,  as  well  infants  as  adults, 
will  be  promoted  by  a  sale  of  the  tract  of 
land  in  the  bill   mentioned,"   entered 

726  *its  decree  directing  two  commissioners 
therein  named,    to   sell,  after  due  ad- 
vertisement,   the   said   tract   of  land  for  so 

•Measure  of  Liability—Confederate  Money.— Sexton 
V.  Windell,  28  Gratt  639,  cites  the  principal  case  as 
layiuff  down  the  true  rule  for  "flxlnir  the  measure 
of  the  debtor's  liability  where  a  portion  of  the  pur- 
chase money  has  been  paid,"  i.  e.,  when  the  sale  was 
with  reference  to  confederate  securities  as  the 
standard  of  value. 
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much  cash  in  hand  as  will  pay  the  expenses 
of  sale  and  costs  of  suit;  and  as  to  the 
residue  of  the  purchase  money,  on  a  credit 
of  six,  twelve  and  eighteen  months,  in 
equal  instalments,  taking  bonds  with  good 
personal  security  for  the  deferred  payments. 

This  decree  was  executed  according  to  its 
terms  by  the  commissioners  on  the  16th  of 
July  1863;  and  the  appellant,  Wm.  F. 
Poague,  became  the  purchaser  of  the  land 
known  as  the  Home  tract  at  the  sum  of  fifty 
thousand  three  hundred  and  one  dollars. 
He  paid  in  cash  the  sum  required  by  the 
decree  for  expenses  of  sale  and  costs  of 
suit,  to  wit :  the  sum  of  one  thousand  two 
hundred  dollars,  and  executed  three  bonds 
for  the  deferred  payments,  with  security, 
payable  at  six,  twelve  and  eighteen  months, 
for  the  sum  of  sixteen  thousand  three  hun- 
dred dollars  each. 

The  commissioners  of  sale  returned  their 
report,  and  with  it  the  bonds  of  the  appel- 
lant. No  exception  was  taken  to  this  report ; 
and  the  said  Circuit  court,  at  its  Septem- 
ber term,  confirmed  and  ratified  the  sale ; 
and  directed  a  receiver  of  the  court  to  with- 
draw the  bonds  and  collect  them  when  they 
became  due,  and  to  convey  the  land  to  the 
purchaser  or  his  assigns  by  deed  with  special 
warranty  as  soon  as  the  whole  of  the  pur- 
chase money  should  be  paid.  No  further 
proceedings  were  taken  in  the  cause  until 
the  April  term  1866  of  said  Circuit  court, 
when  the  appellant,  Wm.  F.  Poague,  filed 
his  cross  bill  against  all  the  parties  to  the 
record,  as  well  as  the  receiver,  Joseph  G. 
Steele.  After  setting  forth  the  sale  of  the 
land,  and  his  purchase  of  the  same  at  pub- 
lic auction,  and  his  compliance  with  the 
terms  of  the  sale,  by  making  the  cash 
payment  of  $1,200,  and  the  execution  of  his 
bonds,  with  security,  for  the  deferred  pay- 
ment in  three  equal  instalments,  he  charges 
that  he  paid  to  the  receiver  the  first 
727  instalment,  to  wit :  the  sum  ♦of  $16,300, 
when  the  same  became  due.  That 
when  the  remaining  bonds  became  due  he 
tendered  in  Confederate  money  the  amounts, 
principal  and  interest,  and  demanded  a  deed 
of  the  receiver  in  accordance  with  the  de- 
cree of  the  court.  That  said  receiver  re- 
fused to  receive  the  money  tendered,  upon 
the  ground  that  it  had  become  greatly  de- 
preciated, and  refused  to  execute  and  deliver 
the  deed,  as  directed  by  the  decree  of  the 
15th  September  1863;  and  prays  that  the 
said  Joseph  Steele,  receiver,  Ac,  may  be 
required  to  convey  the  said  land  so  purchased 
to  him,  according  to  the  terms  of  the  before 
recited  decree  of  the  15th   September   1863. 

The  defendants  who  answered  this  cross 
bill  (it  being  taken  for  confessed  as  to  the 
receiver,  Steele,  and  other  defendants)  de- 
nied that  the  sale  was  made  for  Confederate 
money,  and  affirmed  that  the  commissioners 
announced  on  the  day  of  sale  that  they  were 
not  authorized  to  receive  Confederate  money 
in  payment  of  said  tract  of  land;  and  they 
insisted  that  the  balance  of  said  purchase 
money  should  be  paid  in  the  present  cur- 
rency. 

The  depositions   of  numerous  witnesses 


were  taken,  and  the  cause  coming  on  to  be 
heard  upon  the  cross  bill  and  answers  and 
the  depositions  of  witnesses,  the  said  Cir- 
cuit court  was  of  opinion  that  the  said 
*  ^William  F.  Poague  should,  at  his  option, 
be  deemed  to  have  paid  towards  said  tract 
of  land,  a  certain  proportion  of  the  true 
value  of  the  whole,  hereafter  to  be  fixed, 
and  to  be  entitled  to  hold  the  land  and  pay 
the  balance  according  to  such  true  value,  or 
to  give  up  the  land,  have  the  contract  re- 
scinded, have  the  true  value  of  the  Confed- 
erate currency  paid  in  by  him,  refunded  to 
him,  and  to  account  for  the  rents  and  profits 
according  to  the  principles  of  equity." 

To  carry  out  this  opinion   of   the    court, 

the  following  decree   was  entered:    **It   is 

therefore  adjudged,   ordered    and   decreed, 

that,    unless  within   sixty   days    from   the 

rising  of  this  court,  the  plaintiff  in  the 

728  cross  bill,  William  *F.  Poague,  shall, 
in  a  writing  to  be  filed  in  the  papers  in 

this  cause,  elect  to  retain,  hold  and  pay  for 
the  tract  of  land  in  the  bill  and  proceedings 
mentioned,  in  accordance  with  this  decree ; 
that  is  to  say,  that  the  said  Poague  shall 
settle  and  pay  up  for  the  land  upon  the 
basis  of  fifteen  thousand  dollars,  as  the  true 
value  of  the  land  as  of  the  16th  of  July  1863 ; 
which  sum  the  court,  upon  the  evidence  now 
in  the  cause,  fixes  as  the  true  value  of  the 
tract  of  land  as  of  the  16th  of  July  1863 ; 
or  if  said  Poague  elects  to  have  a  revalua- 
tion of  the  land  as  of  that  date,  then  that 
he  shall  pay  for  the  land  upon  the  basis  of 
the  valuation  hereafter  to  be  fixed  by  a 
master  and  confirmed  by  the  court ;  and  in 
either  case,  supposing  the  whole  valuation 
sum  to  be  divided  into  five  hundred  and  one 
parts,  the  said  Poague  will  be  deemed  to 
have  paid  one  hundred  and  seventy-five 
parts,  and  to  stand  debtor  for  three  hun- 
dred and  twenty-six  parts,  and  to  account  for 
the  interest  thereon  from  July  16th,  1863,  till 
paid ;  and  unless  within  the  period  aforesaid, 
said  William  F.  Poague  shall  designate  in 
writing  as  aforesaid,  to  be  filed  as  afore- 
said, upon  which  basis  he  will  settle ;  that 
is  to  say,  whether  he  will  retain,  hold  and 
pay  for  the  said  tract  of  land,  at  the  valu- 
ation of  the  whole  as  aforesaid  of  $15,000, 
on  the  one  hand;  or  as  the  alternative 
proposition,  whether  he  will  have  said  tract 
of  land  revalued,  and  settle  and  pay  for  the 
same,  as  aforesaid,  according  to  the  valua- 
tion to  be  fixed  by  the  court  upon  a  report 
from  a  master;  then  that  the  contract  be- 
tween said  William  F.  Poague  and  the 
court,  and  the  sale  of  the  said  tract  of  land 
shall  be  deemed  to  be  vacated  and  annulled, 
as  an  act  of  this  day." 

It  is  from  this  decree  that  an  appeal  has 
been  allowed  to  this  court. 

The  case  upon   the   evidence  presents   a 

very   singular    and    almost    irreconcilable 

state  of   facts.     It  requires  a  very  careful 

consideration  of  the  testimony  to    de- 

729  termine,  *whether   in   point  of  fact, 
the  sale  of  the  real  estate  in  the  bill 

and  proceedings  mentioned  was,  according' 
to  the  true  understauding  and  agreement  of 
the  parties,  a  sale  for  Confederate  currency. 
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The  appellant  insiatSi  and  not  without 
reason,  that  it  was.  He  confidently  points 
to  the  fact,  that  the  sale  was  decreed  in  the 
jear  1863 ;  when  it  must  have  been  known, 
both  to  the  distinguished  and  learned  judge 
who  entered  the  decree,  as  well  as  to  all  the 
parties,  that  Confederate  States  treasury 
notes  at  that  time  constituted  the  entire  cur- 
rency in  circulation.  He  points  too  to  the 
enormous  sum  which  he  agreed  to  pay  for 
the  land  to  wit:  the  sum  of  fifty  thousand 
three  hundred  dollars,  when  it  is  proved 
to  be  worth  only  fifteen  thousand  dollars  in 
gold,  as  conclusive  evidence  that  *the  land 
must  have  been  purchased  by  him  with 
reference  to  Confederate  money  as  a  stand- 
ard of  value. 

On  the  other  hand,  it  is  proved  by  the 
intelligent  commissioners  who  sold  the 
land,  that  they  never  authorized,  by  any 
declaration  of  theirs,  the  purchaser  or  any 
one  else  at  the  sale,  to  believe  that  they 
would  sell  the  land  for  Confederate  treasury 
notes  or  other  depreciated  currency.  One 
of  these  commissioners,  S.  McDowell  Moore, 
says  in  his  deposition:  ^^ Before  the  sale 
took  place  a  number  of  persons  spoke  to  me 
to  know  if  we  would  agree  to  sell  for  Con- 
federate money,  and  stated  that  if  we  would 
do  so  the  property  would  bring  a  much 
higher  price.  I  promptly  replied,  that  we 
conld  not  and  would  not  do  so.  That  we 
would  sell  on  the  terms  set  forth  in  the  de- 
cree, and  no  other.  »  *  *  i  stated  that 
we  could  not  make  any  change  from  the 
decree ;  but  if  the  heirs  would  take  Confed- 
erate money  they  could  do  so.  I  was  told 
that  there  were  a  number  of  the  heirs  pres- 
ent, and  that  they  were  willing  that  the 
sale  should  be  for  Confederate  money.  It 
was  then  suggested  by  me  or  some  one 
else,  that  those  who  were  present  and  will- 
ing to  take  Confederate  money  should 
730  *give  a  writing  binding  themselves 
to  do  so.  I  went  to  the  house  and 
drew  up  a  paper  which  was  filed  with  the 
report  of  sale.  ♦  *  *  «  »  The  paper 
was  signed  and  was  then  read  out  to  the 
persons  in  attendance,  probably  by  W.  G. 
Moore,  the  crier.  He  then  commenced  cry- 
ing the  sale,  and  expressed  the  opinion  that 
the  heirs  who  were  not  present  would  take 
Confederate  money.  He  did-  not  say  they 
would  do  so,  or  I  would  have  at  once  said 
that  he  was  not  authorized  to  say  that  they 
would  do  so." 

The  paper  referred  to  in  this  deposition, 
is  in  the  following  words:  **We  the  under- 
signed, heirs  and  distributees  of  the  estate 
of  David  Greenlee,  deceased,  do  hereby  bind 
ourselves  to  receive  our  respective  portions 
of  the  proceeds  of  the  Home  tract,  in  cur- 
rent funds,  if  the  court  under  which  the 
decree  for  the  sale  was  made,  shall  sanction 
a  sale  for  such  money  at  its  next  term. ' ' 
This  paper,  signed  by  four  of  the  heirs  who 
were  present,  was  read  out  publicly  by  the 
crier,  who,  according  to  the  evidence,  ex- 
pressed the  opinion,  that  the  heirs  who 
were  not  present  would  also  be  willing  to 
receive  the  same  currency.  Under  these 
circumstances,  the  bidding  commenced,  and 


the  land  went  up  to  the  sum  of  fifty  thou- 
sand three  hundred  and  one  dollars,  and  was 
knocked  down  to  William  F.  Poague,  the 
appellant,  he  becoming  the  purchaser  at 
that  price. 

The  commissioners  returned  a  report  of 
this  sale  to  the  Circuit  court  of  Rockbridge 
at  its  September  term  1863,  and  returned 
with  said  report  the  paper  above  referred  to, 
signed  by  the  heirs  and  distributees  who 
were  present  at  the  sale  as  aforesaid.  There 
was  no  exception  to  this  report,  and  on  the 
15th  September  1863,  the  said  Circuit  court 
confirmed  the  sale,  and  '^further  ordered 
that  Joseph  G.  Steele,  the  receiver  of  this 
court,  do  withdraw  the  bonds  filed  with  the 
report  of  sale  and  collect  them  as  they  be- 
come due,  and  pay  over  the  proceeds  to  the 
distributees,  who  shall  be  ascertained 

731  by   the  *report  of  a  commissioner,   to 
whom  the   case    is  referred,  to  be  .en- 
titled to  receive  them." 

The  purchaser,  William  T,  Poague, 
paid  to  the  commissioner  the  cash  pay- 
ment of  $1,200,  required  by  the  decree, 
in  Confederate  treasury  notes,  which 
were  received  without  objection  by  the 
commissioners,  and  executed  his  three 
several  bonds  with  security  for  the  sum 
of  $16,300  each,  one  payable  six  months 
after  date,  one  payable  twelve  months  after 
date,  and  the  other  payable  eighteen  months 
after  date,  all  bearing  date  on  the  16th  of 
July  1863.  These  bonds  were  returned  with 
the  report  of  the  commissioners.  The  first 
bond  was  paid  to  the  receiver  at  its  maturity, 
and  was  paid  in  Confederate  States  treasury 
notes.  The  receiver  seemed  to  have  some 
doubt  as  to  his  authority  to  receive  this  cur- 
rency, and  consented  to  receive  it  only  upon 
condition  that  the  purchaser,  Poague,  would 
take  back  from  the  receiver  the  same  amount 
in  currency  in  the  event  that  the  heirs  re- 
fused to  receive  it.  No  demand  was  ever 
made  upon  Poague  to  take  back  the  money, 
inasmuch  as  it  was  disposed  of  by  the  re- 
ceiver to  the  heirs  and  distributees. 

When  the  other  two  bonds  became  due,  the 
receiver  says  **he  (Poague)  offered  to  pay 
each  of  them  on  the  day  of  its  maturity,  by 
offering  to  give  me  a  check  on  the  Bank  of 
Rockbridge  for  the  amount,  which  I  declined 
to  receive,  because  I  knew  the  check  would 
be  paid  in  Confederate  money."  In  point 
of  fact  only  one  of  the  three  purchase  money 
bonds  was  paid,  and  the  other  two  remained 
in  the  hands  of  the  receiver  unpaid. 

Thus  matters  stood  until  after  the  close 
of  the  war,  when  the  purchaser,  Poague, 
filed  his  cross  bill  as  before  recited,  claim- 
ing that  he  w^as  entitled  to  have  a  convey- 
ance made  to  him  of  the  tract  of  land  so 
purchased,  upon  the  ground  that  he  had 
paid,  or  tendered  to  pay,  the  whole  of  the 
purchase    money. 

We  are  constrained    to  say  that    upon  the 
whole  evidence  in  the  cause,  conflict- 

732  ing  and  contradictory  as  it  *may  ap- 
pear, it  is  manifest  that  the  sale  was 

made  for  the  currency  which  at  the  time  of 
the    sale  was  the  only  currency  known  as  a 


263 


22  GRATT. 


Virginia  Reports,  Annotated. 


733,  734,  736 


irculating   medium    in   this   state,  to  wit  : 
Confederate  treasury  notes. 

It  is  impossible  to  conceive  that  the 
learned  and  distingfuished  judge  (Judge 
Thompson),  who  entered  the  decree  in  this 
cause  in  the  Circuit  court  of  Rockbridge, 
on  the  15th  of  April  1863,  directing  commis- 
sioners to  sell  at  public  auction  the  tract  of 
land  in  the  proceedings  mentioned,  intended 
that  the  sale  should  be  made  for  gold.  No 
one  knew  better  than  he  did  that  gold  and 
silver  had  been  driven  entirely  from  the 
channels  of  circulation  as  money,  and  that 
the  only  currency  in  existence  at  that  time 
(April  1863)  was  the  treasury  notes  of  the 
Confederate  States.  Under  the  terms  of  the 
decree  cash  was  required  for  so  much  as 
was  necessary  to  pay  the  costs  of  suit  and 
expenses  of  sale.  This  amounted  to  the 
sum  of  $1,200.  It  is  doubtful  whether  that 
sum  in  gold  could  have  been  found  in  the 
whole  county  of  Rockbridge.  Certain  it  is 
that  no  bidder  could  have  been  found  in 
that  count)',  or  any  where  else  in  the  state, 
for  a  tract  of  land  for  which  he  was  re- 
quired to  pay  $1,200  down  in  gold,  and  to 
execute  his  bonds,  in  three  instalments,  of 
six,  twelve  and  eighteen  months,  for  gold 
or  its  equivalent.  A  decree  requiring  such 
terms  could  not  at  that  time  have  possibly 
been  executed. 

Agfain,  the  price  which  the  land  brought 
at  public  auction  demonstrates  beyond 
question,  that  the  understanding  of  the  bid- 
ders was,  that  the  land  was  sold  for  the 
currency  of  the  country  then  in  circulation. 
It  is  true,  that  the  commissioners,  out  of 
abundant  caution,  stated  at  the  sale,  that 
they  could  only  sell  in  accordance  with  the 
terms  of  the  decree ;  and  it  seemed  to  desire 
to  throw  upon  the  heirs  the  responsibility 
of  receiving  Confederate  money.  They  no 
doubt  did  this,  because  the  decree  did  not, 
in    terms,    direct  a  sale  for   that    currency. 

But  it  would  be  a  very  narrow  view  of 
733      the   case    *to  say,    that   because    the 

decree  (though  entered  at  a  time  when 
it  was  well  known  to  the  court  and  the  coun- 
sel, as  well  as  to  the  parties,  that  there  was 
no  other  circulating  medium,  except  Con- 
federate treasury  notes),  required  payment 
in  gold,  because  it  did  not  specifically  de- 
clare that  the  sale  should  be  made  for  Con- 
federate money.  We  would  rather  say,  that 
as  a  general  rule,  all  decrees  for  the  sale  of 
property  entered  during  as  late  a  period  of 
the  war  as  the  year  18&,  must  be  taken, 
unless  the  contrary  plainly  appears,  to  be 
decrees  for  sales  for  Confederate  currency. 
But  though  we  are  of  opinion,  for  reasons 
stated  above,  that  the  sale  in  this  case,  was 
a  sale  for  Confederate  currency,  yet,  it  by 
no  means  follows,  that  the  appellant  is  en- 
titled to  the  relief  which  he  is  now  claiming 
at  the  hands  of  a  court  of  equity.  He 
comes  before  the  court  claiming  a  specific 
execution  of  his  contract;  claiming  that 
having  paid  the  cash  payment  and  the  first 
instalment  due ;  and  having  tendered  to  the 
receiver  of  the  court  the  balance  of  the  pur- 
chaser money,  he  is  entitled  to  Have  the 
land  conveyed  to  him. 


In  the  first  place,  it  cannot  be  said  upon 
the  evidence  in  this  cause,  that  he  made  a 
tender  of  the  balance  of  the  purchase  money 
due    to  the  receiver. 

It  is  true,  that  the  receiver  states  in 
his  deposition,  that  at  the  maturity  of 
the  bonds  remaining  unpaid,  the  appel- 
lant offered  to  give  him  a  check  or  draft 
on  the  bank  of  Rockbridge,  for  the 
amount  of  said  bonds ;  but  it  is  not  proved 
anywhere  in  the  record,  that  the  appellant 
had  a  dollar  to  his  credit  in  that  bank. 

The  receiver,  it  is  true,  states  that  his 
refusal  to  receive  the  checks  was  based  en- 
tirely upon  his  knowledge  that  they  would 
be  paid  in  Confederate  money.  He  also 
states,  that  he  was  fully  satisfied  that  the 
appellant  had  the  money  to  his  credit  in 
the  bank,  not  from  any  personal  knowledge 
that  he  had  of  the  matter,  but  only  from 
the  appellant's  statement. 

734  *But  suppose,  instead  of  offering  to 
giv^  a  check  upon    a  bank,    without 

proof  that  he  had  a  dollar  in  that  bank, 
he  had  actually  produced  the  whole  amount 
in  Confederate  treasury  notes  and  of- 
fered them  to  the  receiver,  and  they 
had  been  refused;  could  he  even  then 
maintain  that  he  was  entitled  to  re- 
ceive a  deed  for  the  land?  His  contract 
was  not  with  the  receiver;  the  receiver  was 
but  the  hand  of  the  court  to  take  the  money 
when  it  became  due.  It  is  not  like  the  caae 
of  two  contracting  parties,  where  one  is 
held  bound  when  the  other  has  performed 
his  part  of  the  contract  according  to  its 
terms,  or  has  offered  to  perform  it,  but  has 
been  prevented  b)^  the  act  of  the  other,  and 
by  no  fault  of  his  own. 

The  principles  upon  which  courts  of 
equity  decree  a  specific  performance  of  a 
contract  in  ordinary  cases  cannot  be  ap- 
plied to  a  case  like  the  one  before  us.  The 
appellant  was  the  purchaser  at  a  judicial 
sale.  He  could  acquire  no  title  to  the  prop- 
erty until  he  had  complied  with  the  terms 
of  the  decree  of  the  court  directing  that 
sale.  One  of  the  specific  terms  of  that  de- 
cree was,  that  a  deed  should  be  made  only 
when  the  whole  of  the  purchase  money  was 
paid.  It  was  not  sufficient  that  the  pur- 
chaser should  tender  to  the  receiver  the  bal- 
ance due.  £te  had  no  contract  with  the 
receiver.  The  latter  was  only  the  hand  of  the 
court  to  collect  the  money  when  due.  It 
was  the  plain  duty  of  the  appellant,  when 
the  receiver  of  the  court  refused  to  receive 
Confederate  money  under  his  conviction 
that  he  was  not  authorized  to  do  so  by  the 
express  terms  of  the  decree,  to  have  ap- 
plied to  the  court  for  its  construction  of  ita 
own  decree.  When  he  made  the  first  pay- 
ment he  had  notice  from  the  receiver  of  his 
unwillingness  to  take  Confederate  currency 
unless  the  heirs  would  receive  it  from  him. 
Instead  of  then  making  application  at  the 
very  first  term  of  the  court  for  its  instruc- 
tions to  the  receiver,  he  chose  to  give  his 
personal  obligation  to  that  officer,  by  which 
he  agreed    to  take  back  the    currency 

735  paid  him    if  *he  could  not   dispose  of 
it  to    the  heirs.     When    the  other  two 
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bonds  became  dne  (the  one  six  months  and 
the  other  twelve  months  after  the  first  pay- 
ment), he  contents  himself  with  offering 
his  check  to  the  receiver,  instead  of  report- 
ing to  the  court  the  refusal  of  its  officer  to 
receive  the  purchase  money.  If  he  had 
brought  the  matter  to  the  attention  of  the 
court,  and  asked  the  court  for  its  con- 
struction of  ita  own  decree,  and  had  brought 
the  Confederate  money  into  court,  that 
conrt  would  have  either  disposed  of  the  fund 
in  such  a  way  as  to  relieve  him  of  all  fur- 
ther responsibility,  or  would  have  set  aside 
the  sale  and  ordered  a  re-sale,  with  specific 
directions  as  to  the  kind  of  currency  in 
which  the  purchase  money  should  be  re- 
quired. But  he  failed  to  take  this  plain 
course  which  ordinary  prudence  would  dic- 
tate. He  chose,  as  to  the  first  payment,  to 
give  his  personal  obligation  to  the  receiver 
to  take  back  the  Confederate  currency,  in 
the  event  the  heirs  refused  to  receive  it. 
As  to  the  other  two  payments,  when  they 
became  due,  he  contented  himself  with 
offering  to  the  receiver  his  checks.  Offer- 
ing no  proof  that  he  had  the  money  in  bank 
—or  if  he  had,  that  it  remained  in  bank, 
and  was  not  afterward  appropriated  to  his 
own  use — he  passively  waits  till  after  the 
war  has  ended,  and  now  claims  that  he  is 
entitled  to  a  deed  for  valuable  real  estate, 
for  which  he  has  paid  only  one-third  in 
Confederate  currency. 

Upon  this  state  of  facts,  how  shall  the 
liability  of  the  appellant  be  adjusted  ac- 
cording to  the  principles  of  equity?  We 
cannot  hold,  according  to  the  theory  of  the 
appellees,  that  the  sale  of  the  real  estate 
was  a  sale  for  specie.  The  time  at  which 
the  decree  was  entered  (April  1863),  when 
there  was  no  other  currency  than  Confed- 
erate treasury  notes,  and  the  large  amount 
($50,301)  which  the  land  brought,  while  the 
evidence  shows  it  was  worth  only  $15,000, 
forces  us  to  the  conclusion  that  the  sale 
must  be  regarded  as  a  sale  for  Con- 
736  federate  *currency.  But  regarding  the 
sale  as  a  sale  for  Confederate  currency, 
we  are  of  opinion  that  the  appellant,  William 
F.  Poague,  is  not  entitled  to  have  a  deed  for 
the  land.  By  his  own  default,  in  passively 
waiting  till  after  the  close  of  the  war, 
when  the  Confederate  currency  has  per- 
ished, before  taking  steps,  which  he  might 
and  ought  to  have  done,  to  enable  the  court 
below  to  adjust  the  matter  upon  equitable 
principles  l)etween  him  and  the  heirs  and 
creditors  of  David  Greenlee,  he  has  for- 
feited all  claim  to  have  the  title  to  the  land 
confirmed  in  him.  He  has  paid  only  $16,300 
in  Confederate  money  for  a  tract  of  land 
worth,  according  to  the  evidence,  at  least 
$15,000  in  gold. 

Upon  the  whole,  we  are  constrained  to 
conclude  that  there  is  no  other  mode  of  ad- 
justment, upon  equitable  principles,  of  this, 
in  many  respects,  peculiar  case,  than  that 
adopted  by  the  court  below,  to  wit :  that  the 
appellant  shall  now  be  put  to  his  election, 
either  to  have  the  sale  vacated  and  an- 
nulled, and  to  receive  back  the  value  of  the 
Confederate  money   which  he   has  paid ;  or 


if  he  elects  to  do  so,  to  have  the  title  to  the 
land  confirmed  in  him,  upon  his  paying  the 
actual  value  of  the  land  at  the  day  of  sale 
in  the  present  currency,  having  credit  for 
the  proportion  which  the  amount  he  had 
paid  bears  to  the  whole  amount  of  the  pur- 
chase money  agreed  to  be  paid — that  is  to 
say,  if  the  value  of  the  land  is  taken  to  be 
(as  the  evidence  fixes  it)  at  $15,000,  and 
he  has  paid  one-third  of  the  amount  he 
agreed  to  pay  in  Confederate  money,  then 
he  must  be  regarded  as  having  paid  one- 
third  of  the  purchase  money,  and  as  still  be- 
ing bound  for  the  other  two-thirds,  to  wit : 
the  sum  of  $10,000,  more  or  less,  according 
to  the  proposition  which  the  amount  he  has 

?aid  bears  to  the  amount  he  agreed  to  pay. 
*his  is  the  principle  upon  which  the  decree 
appealed  from,  is  based.     We  think  it  is  the 
correct  principle.     It  is  entirely  in  conform- 
ity with  the  statute  passed  March  3d, 

737  1866,  providing  for  *  *thc  adjustment  *of 
liabilities     arising     under    contracts 

made  between  the  1st  day  of  January  1862, 
and  the  10th  day  of  April  1865,"  and  the 
amendments  to  that  act  pased  February 
28th,  1867,  as  construed  by  this  court  in  the 
case  of  **Pharis  v.  Dice,"  21  Gratt.  303.  In 
that  case  this  court,  by  its  unanimous  opin- 
ion, approved  and  sustained  the  validity  of 
that  provision  of  the  statute  which  declares 
that  **  where  the  cause  of  action  grows  out 
of  a  sale,  or  renting  or  hiring  of  property, 
real  or  personal^  if  the  court  (or  where  it 
is  a  jury  case),  the  jury  think  that  under 
ail  the  circumstances  the  fair  value  of  the 
property  sold,  or  the  fair  rent  or  hire  of  it, 
would  be  the  most  just  measure  of  recovery 
in  the  action,  either  of  these  principles 
may  be  adopted  as  the  measure  of  recovery, 
instead  of  the  express  terms  of  the  con- 
tract." This  court  declared,  in  the  case 
of  Pharis  v.  Dice,  that  ** where  the  consid- 
eration of  the  contract  is  the  borrowing  and 
lending  of  Confederate  money,  then,  of 
course,  the  only  mode  of  ascertaining  its 
value  is  the  reduction  according  to  the  scale 
of  depreciation  of  the  nominal  value  to  its 
real  value  in  gold.  But  generally  where  the 
consideration  of  the  contract  is  property 
sold  and  delivered,  rented  or  hired,  then  the 
best  mode  of  adjustment,  and  the  best  mode 
of  ascertaining  the  value  of  the  Confederate 
currency  agreed  to  be  paid,  is  the  fair  value 
of  the  property  which  that  amount  of  Con- 
federate currency  purchased,  rented  or  hired 
at  the  time  the  contract  was  entered  into." 
The  court  below,  in  conformity  with  the 
provisions  of  the  statute,  and  in  accordance 
with  the  principles  declared  in  Pharis  v. 
Dice,  has  adopted  the  value  of  the  land  as 
the  measure  of  recovery,  in  decreeing  the 
terms  upon  which  the  appellant  may  have 
the  title  of  the  land  confirmed  in  him.  He  is 
in  possession  of  valuable  real  estate,  for 
which  he  has  paid  only  one-third  of  the  pur- 
chase money  he  agreed  to  pay.  The  court 
below  has  put  upon  him  fair  and  equi- 

738  table  terms.     He  may,  if  he  *choo8es 
to   do  so,  give  up   the  land,  and  have 

the  value  of   the  Confederate   money  which 
he  paid  refunded  to   him ;  or   if  he   refuses 
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to  do  this,  then  he  must  be  regarded  as  a 
purchaser  who  has  paid  one-third  of  the 
purchase  money,  and  as  still  standing  in- 
debted for  the  balance.  We  are  of  opinion 
that,  under  all  the  circumstances  of  the 
case,  the  mode  of  adjustment  adopted  by 
the  court  below  is  in  accordance  with  sound 
principles  of  equity,  and  best  secures  the 
rights  of  the  parties. 

We  are,  therefore,  of  opinion  that  the  de- 
cree of  the  Circuit  court  of  Rockbridge 
county  ought  to  be  affirmed. 

ANDERSON,  J.,  dissented. 
Decree  affirmed. 


739  *Purcell  v.  Allemong  &  Son. 

October  Term,  1872,  Winchester. 

I.  Check— Pre«entiiieiit  In  Reasonable  Time.*— A  checlt 

upon  a  bank  must  be  presented  for  payment  in  a 
reasonable  time.  In  order  to  cbarffe  the  diawer. 
a.  Same— Dlscharare  of  Drawer.— If  a  check  Is  pre- 
sented for  payment  and  payment  refused,  and 
notice  is  glyen  to  the  holder  at  any  time  before  the 
bank  fails,  the  drawer  is  not  discharg-ed,  if  it  be 
shown  that  he  is  not  preludiced  by  the  delay;  and 
if  prejudiced  he  is  only  discharg-ed  pro  tcuUo. 

3.  Same— Same.— If  the  holder  of  a  check  fails  to 
present  it  for  payment,  when  he  mig-ht  do  it  until 
after  the  bank  fails,  the  drawer  is  not  responsible, 
if  he  had  funds  in  the  bank  for  its  payment 

4.  Same— Same.— If  the  holder  of  a  check  is  not  able 
to  present  the  check  by  reason  of  the  removal  of 
the  bank  and  the  condition  of  the  country,  he 
should  rive  notice  of  the  fact  to  the  drawer,  and 
offer  to  return  it  And  if  he  falls  to  do  so  the 
drawer  is  not  liable. 

5.  Same— Excuse  for  NoD-Preaeotment.— Thouffh  the 
holder  of  a  check  is  disabled,  so  that  he  cannot  g-o 
in  person  to  present  the  check  for  payment  yet  if 
he  might  have  sent  it  by  mail,  he  will  not  be 
excused  for  not  presenting-  it 

This  was  an  action  of  assumpsit  in  the 
Circuit  court  of  Frederick  county,  brought 
in  1865,  by  Edgar  R.  Purcell  against  John 
Allemong  Sl  Son,  partners,  to  recover  the 
amount  of  a  check  drawn  by  the  defendants 
upon  the  Farmers  Bank  of  Virginia  at  Win- 
chester for  $911.87,  payable  to  Purcell  or  or- 
der, and  dated  February  11th,  1862.  The  de- 
fendants pleaded  **non  assumpsit,'*  on  which 
issue  was  joined ;  and  the  parties  waiving  a 
jury,  submitted  the  whole  matter  of  law  and 
fact  to  the  decision  of  the  court. 

740  *It  appears  that  the  plaintiff,  Purcell, 
lived  about  twenty-six  miles  from  Win- 

*ln  Cox  V.  Boone,  8  W.  Va.  610,  the  first  three  para 
graphs  of  the  syllabus  of  the  principal  case  are 
quoted  as  authority  upon  this  point 

In  Compton  v.  Gilman.  19  W.  Va.  816.  the  court 
citing,  among  others,  the  principal  case,  says:  "The 
fact  that  the  check  is  presumed  to  be  drawn  asrainst 
deposited  funds,  makes  it  of  g-reat  importance,  that 
a  check  should  be  presented,  and  that  the  drawer 
should  be  notified  of  non-payment  in  order  that  he 
may  speedily  enquire  into  the  causes  of  refusal  and 
be  placed  in  a  position  to  secure  his  funds,  which 
are  deposited  in  the  bank." 


Chester,  on  the  stage  road  leading  thence  to 
Leesburg,  in  Loudoun  county,  and  Allemong 
St  Son  lived  at  Newtown,  about  seven  miles 
south  of  Winchester.  '  n  December  1861  Pur- 
cell had  money  in  Baltimore  which  he  wished 
to  withdraw  from  thence;  and  Allemong  & 
Son  owed  some  debts  in  that  city,  which  they 
wished  to  pay.  At  this  time  6.  R.  Coffroth, 
a  merchant  of  Baltimore,  was  at  Purcell's, 
and  undertook  to  collect  the  money  due  bim 
in  Baltimore,  and  remit  it  to  him.  On  the 
same  trip  Coffroth  was  in  Newtown,  when 
Allemong  &  Son  requested  him  to  receive 
from  them  Virginia  money  and  use  it  in  pay- 
ing their  debts  in  Baltimore,  so  far  as  their 
creditors  would  receive  it.  He  then  informed 
them  that  he  was  to  collect  money  for  Pur- 
cell, and  would  use  it  in  paying  their  debts  ; 
and  they  could  pay  Purcell.  To  this  arrange- 
ment they  assented.  Coffroth  collected  the 
money  of  Purcell,  and  out  of  it  paid  the  debts 
of  Allemong  A  Son  to  the  amount  of  $916.87; 
and  on  the  11th  of  February  1862,  seeing  one 
of  the  defendants  in  Winchester,  he  informed 
him  of  the  amount  he  had  paid  for  them,  and 
the  check  for  the  amount  was  on  the  same 
day  drawn  and  sent  by  mail  to  Purcell,  who 
acknowledged  the  receipt  of  it  by  a  note  to 
Allemong  St  Son,  dated  the  l7th  of  February 
1862. 

Purcell,  who  gave  his  testimony  in  the 
cause,  states  that  at  the  time  he  received  the 
check  he  was  confined  to  his  bed  by  a  broken 
limb.  That  in  a  few  days  after  its  receipt  he 
sent  it  to  the  Valley  Bank  at  Leesburg  to  get 
it  cashed,  but  that  bank  declined  to  cash  it ; 
and  in  a  few  days  thereafter,  as  he  thought 
about  a  week  after  he  received  it,  he  trans- 
ferred it  to  a  friend,  simply  to  present  it  at 
the  bank  in  Winchester,  upon  which  it  was 
drawn;  and  that  in  a  few  days  thereafter  his 
friend  returned  to  him  the  check,  without 
presenting  it  for  payment.  It  appears 
741  that  the  bank  was  removed  from  ♦Win- 
chester on  the  7th  of  March  1862,  and 
was  sent  to  Farmville,  up  to  which  time  it 
did  a  large  business;  and  that  the  mail  stag-e 
ran  regularly  from  Purcellville,  where  the 
plaintiff  lived,  to  Winchester,  until  the  sixth 
or  seventh  of  March ;  and  that  in  February 
and  up  to  the  1st  of  March  checks  to  a  large 
amount  were  sent  by  mail  from  the  branch 
at  Leesburg  to  Winchester. 

It  appeared  further  that  Allemong  St  Son 
were  merchants  doing  a  large  business ;  that 
their  deposits  in  the  bank  were  sometimes  as 
much  as  $20,000,  and  they  were  profitable 
customers  to  the  bank.  That  when  the  check 
was  drawn,  and  until  the  bank  was  removed, 
they  had  ample  funds  in  the  bank  to  pay  ;  and 
this  continued  until  July  1862,  when  their  de- 
posit in  bank  was  reduced  for  a  time  to 
$608.80,  but  if  the  check  had  been  presented 
then  it  would  have  been  been  paid.  When 
the  bank  failed  at  the  end  of  the  war  the  de- 
fendants had  to  their  credit  in  the  bank  up- 
wards of  $1,200. 

The  plaintiff  held  the  check  without  giving 
notice  to  the  defendants  that  it  had  not  been 
paid,  though  the  defendants  knew  in  the 
summer  of  1862  it  had  not  then  been  paid. 
After  the  return  of  the  bank  to  Winchester, 
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after  the  surrender  of  General  Lee  in  1865, 
the  plaintiff  presented  it  to  the  bank  for  pay- 
ment, but  the  bank  had  then  failed. 

It  appears  further  that  the  Confederate 
troops  fell  back  from  Loudoun  and  the  lower 
▼alley  in  March  1862  ;  and  thoug^h  there  were 
some  instances  of  checks  being  sent  from 
Winchester  to  Farmville,  there  were  obsta- 
cles in  the  way  arising*  out  of  the  war. 

The  Circuit  court  rendered  a  judgment  for 
the  plaintiff  for  the  amount  of  the  check, 
1911.87,  with  interest  from  the  7th  of  March 
1862,  till  paid.  From  this  judgment  AUe- 
mong  A  Son  obtained  a  supersedeas  to  the 
district  Court  of  Appeals  at  Winchester ;  and 
when  the  case  came  on  to  be  heard,  that 

742  court    reversed  the  judgment.    *And 
thereupon  Purcell  applied  to  this  court 

for  a  supersedeas,  which  was  awarded. 

Conrad  St  Son,  for  the  appellant. 

Barton  A  Boyd,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

A  check  is  an  inlaid  bill  of  exchange  drawn 
OQ  a  bank,  or  other  house  of  deposit.  The 
drawer  undertakes  that  the  bank  will  pay  to 
the  payee  or  holder  the  sum  named  in  the 
check;  and  the  payee  having  received  the 
check  the  drawer  is  not  liable  to  pay  it,  if  he 
drfew  it  in  good  faith,  until  the  holder  has  de- 
manded and  failed  to  obtain  payment  from 
the  bank  upon  which  it  was  drawn.  If  the 
bank  refuses  to  pay,  the  holder,  as  a  general 
rule^  has  no  right  of  action  against  it,  but 
must  look  to  the  drawer  for  payment.  But 
the  drawer  may  have  his  action  against 
the  bank,  for  refusing  to  honor  hia  check ; 
but  not  until  the  same  has  been  presented 
and  payment  refused. 

It  is  consequently  well  settled,  as  a  gen- 
eral rule,  that  the  holder  of  a  check  has  no 
recourse  upon  the  drawer  until  the  check  has 
been  presented  to  the  bank  and  payment  re- 
fused. Murray  v.  Judah,  6  Cow.  R.  484;  3 
Kent  Com.  p.  75,  4th  ed.  It  is  held  that  a 
check  unless  dishonored  is  payment.  Byles 
on  Bills,  marg.  p.  23,  top  100.  And  that  de- 
mand and  refusal  before  suit  is  brought,  is 
an  essential  preliminary  to  an  action  against 
the  drawer.  Murray  v.  Judah,  6  Cow.  R.  484; 
Barker  v.  Anderson,  21  Wend.  R.  372 ;  Sher- 
man V.  Comstock,  2  McLean  R.  19 ;  Daniels 
V.  Kyle,  5  Georgia  R.  245  ;  Case  v.  Morris,  7 
Casey  R.  100.  And  it  is  held  that  the  same 
rnles  which  are  established  in  relation  to 
bills  of  exchange,  as  to  presentment  and  no- 
tice, in  general  apply  to  checks.  Byles  on 
Bills,  top  p.  85,  marg.  13,  14,  note   1, 

743  and  top  p.  92  and  n.  1.    The  *same  dil- 
igence is  required  as  to  presentment  and 

notice.  Mr.  Parsons  says,  a  check  must  be 
presented  within  reasonable  time  in  order  to 
charge  the  drawer  or  indorser,  in  case  of  fail- 
ure of  the  drawee.  The  fact  that  it  is  pre- 
sumed to  be  drawn  against  deposited  funds, 
makes  it  of  even  greater  importance  than  in 
the  case  of  a  bill,  that  a  check  should  be  pre- 
sented, and  that  the  drawer  should  be  notified 
of  the  non-payment,  and  that  he  and  any  in- 


dorser should  be  discharged  by  neglect  of 
notice.    2  Pars,  on  bills  p.  71. 

In  Gough  V.  Staats,  13  Wend.  R.  549,  it  was 
held  that  greater  diligence  is  necessary,  in 
presenting  checks  for  payment,  than  is  re- 
quired in  relation  to  bills  of  exchange.  But 
the  better  opinion  is,  that  there  is  no  good 
reason  for  the  distinction.  The  fact  that  one 
instrument  is  drawn  upon  a  bank,  and  the 
other  upon  an  individual,  can  make  no  differ- 
ence in  principle,  concerning  the  duty  of  the 
holder.  What  will  be  due  diligence  in  the 
one  case  will  be  due  diligence  in  the  other. 
Byles  on  Bills,  marg.  p.  19,  note  1. 

But  they  differ  in  respect  to  the  legal  con- 
sequences of  negligence  and  delay  in  pre- 
sentment and  notice.  In  the  case  of  a  bill  of 
exchange,  it  is  an  absolute  and  unqualified 
discharge  of  the  drawer.  In  the  case  of  a 
check,  if  presentment  is  made  and  payment 
refused,  and  notice  given  any  time  before  the 
failure  of  the  bank,  the  drawer  is  not  dis- 
charged if  it  be  shown  that  he  is  not  preju- 
diced by  the  delay ;  and  if  prejudiced  he  is 
discharged  only  pro  tanto.  Bell  v.  Alexan- 
der, 21  Gratt.  1.  But  presentment  and  refusal 
before  suit  brought,  are,  as  a  general  rule, 
pre-requisite  to  the  right  of  action  by  the 
holder  to  charge  the  drawer. 

Mr.  Smith,  in  his  valuable  work  on  Mer- 
cantile Law,  says.  It  has  been  held  that  if  the 
drawer  has  no  assets  in  the  drawee's  hands, 
nor  any  reason  to  expect  that  the  bill  will  be 
paid,  a  presentment  is,  for  the  purpose  of 
charging  him,  unnecessary.  But  noth- 
744  ing  short  of  this  *will  do ;  not  even  a 
declaration  by  a  drawee,  that  he  will 
not  pay  it.  Smith's  Mercantile  Law,  p.  312, 
and  cases  cited.  And  again,  on  p.  332,  he 
says,  if  the  drawer  has  any  reasonable  ground 
to  expect  that  the  bill  will  be  paid,  he  is 
entitled  to  notice. 

In  this  case  the  drawer  had  more  than 
double  the  amount  of  the  check  to  his  credit 
in  the  bank  when  it  was  drawn.  He  had 
reduced  his  credit  on  the  7th  of  March,  when 
the  bank  was  removed  to  Farmville ;  but  had 
still  to  his  credit  more  than  was  required  to 
pay  the  check,  if  it  had  been  presented.  But 
on  the  1st  of  July  his  credits  had  been  further 
reduced,  so  that  they  would  have  fallen  short 
of  paying  the  check,  if  it  had  then  t>een  pre- 
sented, something  over  $300.  And  it  is  con- 
tended for  the  plaintiff,  that  he  was  thereby 
excused  for  failing  to  present  the  check,  and 
give  notice  to  the  drawer. 

In  Hammond  v.  Dufrene,  and  Thackay  v. 
Blackett,  3  Campb.  R.  145  and  163,  Lord  Klden 
held  the  drawer  entitled  to  strict  notice.  Mr. 
J.  Story,  in  commenting  on  these  cases  in  the 
matter  of  Brown,  says,  "it  was  upon  the 
ground  that  there  was  an  open  account  be- 
tween the  parties,  and  therefore  the  drawer 
could  not  necessarily  have  been  aware  before- 
hand, that  either  of  the  bills  would  not  be 
discharged;  so  that  the  case  was  put  upon 
the  clear  ground  that  the  drawer  had  a  right 
to  draw,  and  a  right  to  believe  that  his  bills 
would  be  honored.  Indeed,  in  the  case  of  a 
fluctuating  balance  between  the  parties,  this 
may  well  constitute  a  ground  upon  which, 
without  knowing  the  exact  state  of  the  bal- 
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axice,  the  drawer  may  reasonably  draw.  And 
this,  he  says,  was  the '  very  ground  upon 
which  the  doctrine  was  put  in  the  case  of  Orr 
V.  Maginnis,  7 -East's  R.  359,  where  the  court 
thought  in  the  case  of  a  shifting  balance, 
notice  was  necessary ;  because  the  drawer 
could  not  or  might  not  know,  that  he  was 
drawing  without  any  right  to  draw.  The 
same  doctrine,  he  says,  was  upheld  in 

745  *Lfegge  v.  Thorpe,  12  East  R.  171,  and 
was  there  expounded  upon  the  princi- 
ples which  I  have  stated." 

Now  to  apply  these  principles.  The 
drawers  in  this  case  had  an  open  account 
with  the  bank.  They  were  large  dealers  and 
esteemed  good  customers.  Their  deposits 
from  January  to  March  1862,  amounted  to 
$20,000,  some  in  bank  notes  and  some  in  Con- 
federate money.  And  what  was  the  extent 
of  their  deposits  afterwards  does  not  appear. 
But  it  does  appear  that  in  October  1862,  they 
made  a  deposit  of  $1,200.  They  had  an  open 
account  with  the  bank  and  the  balance  was 
fluctuating.  And  the  drawers  could  not,  or 
might  not,  know  that  they  were  overcheck- 
ing.  The  cashier  testifies  that  it  often  oc- 
curred through  the  inadvertence  of  dealers, 
and  that  if  this  check  had  been  presented  it 
would  no  doubt  have  been  paid  upon  the 
credit  of  the  drawers.  We  conclude,  there- 
fore, that  upon  this  ground  the  holder  of  the 
check  was  not  excused  for  its  non-present- 
ment. 

But  it  is  further  contended  for  the  plain- 
tiff, that  he  was  excused  on  account  of  his 
inability,  by  reason  of  a  broken  limb,  to  go 
to  Winchester  to  present  the  check  for  pay- 
ment. There  was  no  necessity  for  him  to 
have  gone  in  person.  He  might  have  sent 
it  by  post,  as  he  did  the  letter  acknowledging 
its  receipt. 

Another  ground  relied  on  was  the  state  of 
the  country,  being  occupied  by  the  public 
enemy.  There  appears  to  have  been  nothing 
in  the  condition  of  the  country  to  have  pre- 
vented the  presentment  to  the  bank  at  Win- 
chester before  its  removal.  And  due  diligence 
required  that  it  should  have  been  presented 
before  the  removal  of  the  bank.  The  check 
was  sent  by  mail  to  the  plaintiff  on  the  11th 
of  February  1862,  and  he  acknowledged  the 
receipt  of  it  **by  due  course  of  mail,"  by 
letter  dated  February  17th.  He  probably 
received  it  on  the  12th  or  13th  of  February. 
And  the  bank  was  not  removed  until  the  7th 
of  March.    And  it  is  proved  that  the 

746  mail  *stage  ran  regularly  between 
Winchester  and  the  plaintiff's  resi- 
dence (which  was  about  twenty-six  miles 
from  Winchester  on  the  stage  road),  until 
the  6th  or  7th  of  March.  The  same  mail 
which  carried  his  letter  acknowledging  the 
receipt  of  the  check  through  Winchester  to 
the  defendants,  might  have  safely  carried 
the  check  to  Winchester  to  be  presented 
to  the  bank  for  payment.  And  if  it  had 
been,  it  would  have  been  undoubtedly  paid. 
And  no  presentment  t>eing  afterwards  made 
until  the  bank  had  become  insolvent,  it 
would  seem  that  nothing  more  is  necessary 
to  negative  the  plaintiff's  right  of  action  to 
charge  the  drawers.    The  presentment  after 


the  bank  had  failed  was  a  vain  and  nugatory 
act,  and  was  of  no  value  for  any  purpose. 

There  is  no  evidence  that  the  plaintiff 
made  any  effort  to  draw  the  money  ftrom  the 
bank  after  its  removal  to  Farmville.  Com- 
munication, for  most  of  the  time,  probably 
was  interrupted  by  hostile  armies.  But 
sometimes  it  was  open  and  uninterrupted. 
A.nd  whilst  the  bank  was  at  Farmville  checks 
from  Winchester  were  paid  at  its  counter. 
He  says  he  did  not  know  where  the  bank 
had  removed.  He  surely  could  have  ascer- 
tained by  very  little  inquiry.  Mr.  J.  Story 
thus  lays  down  the  rule:  "If  the  acceptor 
has  changed  his  place  of  domicil  or  business, 
presentment  must  be  made  at  the  new 
domicil  or  place  of  business,  if  by  reasonable 
diligence  and  inquiries  it  can  be  found,  and 
it  is  within  the  same  State."  Story  on  Bills, 
§  346,  p.  441.  But  whether,  in  the  then  ab- 
normal condition  of  the  country,  it  was  the 
duty  of  the  payee  to  follow  the  bank  to 
Farmville,  the  court  deems  it  unnecessary  in 
this  case  to  decide.  It  is  of  opinion  that  if 
he  did  not  intend  to  follow  the  bank  to 
Farmville,  he  ought,  at  least,  to  have 
promptly  returned  the  check  to  the  drawers. 
He  evidently  did  not  desire  to  collect  the 
money,  but  preferred  to  let  it  lie  in  bank. 
And  having  allowed  it  to  lie  in  the  bank  for 

more  than  three  years,  without  an 
747      effort  to  collect  ♦it,  and  without  notice 

to  the  drawers  that  he  had  not  collected, 
and  did  not  intend  to  look  to  the  bank  for  its 
payment,  but  looked  to  them,  without  an 
offer  to  return  the  check  to  them  and  request 
that  they  would  pay  it,  the  court  is  of  opin- 
ion that  he  must  be  deemed  to  have  made 
the  check  his  own,  and  to  have  relied  upon 
the  bank  for  ultimate  security,  and  that  the 
drawers  were  thereby  discharged.  4  Kent's 
Com.  p.  549,  4th  edi.  The  court  is,  therefore, 
of  opinion  to  affirm  the  judgment  of  the 
district  court. 

Judgment  of  the  District  court  of  Appeals 
affirmed. 


748 


*Kendrick  &  al.  v.  Forney. 

October  Term,  1872,  Wlncliester. 


Bond— CoDfederste   Money*— Sarety,  as  Pmrduwer.— 

In  March  18(B  K  sold  personal  property  at  auction, 
on  nine  months'  credit  amoantinff  to  about  fs.000. 
F  parcbased  some  of  it  and  ffave  bi8  bond  for 
t601.57,  with  R  as  his  surety.  On  the  tenth  of  AprI  1 
1868  K  sold  all  the  bonds  to  R.  incladinff  that  of  F. 
for  Confederate  money.  After  the  bond  of  F  fell 
due,  he  tendered  payment  in  this  money.  Hbj): 
Rcan  only  recover  of  F  the  value  of  the  Confed- 
erate money  he  paid  K  for  the  bond,  with  Interest 
from  the  date  of  the  purchase. 

*Sabroff«tlon  of  5«irety.— In  Cromer  v.  Cromer.  SB 
Oratt  280,  citing-  the  principal  case  and  Powell  ▼. 
White,  11  Leiffh  800,  824,  the  court  said:  "Amonff  his 
[the  surety's]  equitable  remedies  Is  that  of  subroga- 
tion to  the  securities  of  the  creditor,  to  whom  he  has 
paid  the  debt  These,  thoug-h  extinguished  at  law  by 
the  payment  made  by  the  surety,  are  grenerally 
revlYed  in  equity  for  the  surety,  and  may  there,  by 
him,  be  enforced  for  his  indemnity.    But  it  is  not 
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This  was  a  suit  in  equity  in  the  Circuit 
court  of  Warren  county,  by  James  W.  Ken- 
drick  and  James  R.  Richards  against  Abra- 
ham B^omey,  as  an  absent  defendant,  to 
attach  the  land  of  Forney  lying  in  that 
county,  for  the  payment  of  a  bond  for  $501.57, 
dated  March  10th,  1862,  payable,  with  inter- 
est, at  nine  months  from  its  date,  executed 
by  said  Forney  as  principal,  and  James  R. 
Richards  as  his  surety.  Forney  answered  the 
bill,  and  insisted  that  the  bond  was  to  be  paid 
in  Confederate  treasury  notes ;  that  Richards 
had  paid  off  the  bond  to  Kendrick  in  April 
1863,  in  that  currency,  and  that  respondent 
bad  tendered  the  money  to  both  Kendrick 
and  Richards,  and  they  had  refused  to  receive 
it.    The  facts  seem  to  be  as  follows : 

Kendrick,  who  had  boarded  with  his  family 
at  Richards',  in  the  county  of  Warren,  wish- 
ing to  leave  that  county,  sold  his  personal 
property  at  auction,  on  a  credit  of  nine 
months,  and  Forney  made  purchases  at  the 
sale  to  the  amount  of  $501.57,  for  which  he 
executed  the  tx>nd  in  question,  with  Richards 
as  his  sucety.  The  whole  amount  of  the  sale 
seems  to  have  been  about  $2,000,  for  which 
bonds  were  taken.  Kendrick,  whose 
749  ^deposition  was  taken ,  says  the  sale  was 
not  for  Confederate  money,  and  that  the 
property  sold  for  less  than  the  prices  before 
the  war  or  since.  In  April  1863,  Kendrick 
sold  all  those  bonds,  including  Forney's,  to 
Richards,  receiving  Confederate  money  there- 
for at  par,  except  that  what  he  owed  Richards 
for  the  board  of  himself  and  family  was  taken 
io  part  for  the  price  of  the  bonds.  This 
account  was  for  three  months'  board,  at  the 
rate  of  $375  a  year,  his  family  consisting  of 
himself,  his  wife,  and  two  children  and  a 
nurse. 

every  secmity  which  may  be  thus  revived  and 
enforced.  A  bond  on  which  principal  and  surety 
are  both  bound,  once  paid  by  the  surety  in  the  life- 
time of  the  principal  without  assignment  by  the 
creditor,  or  agreement  to  assign*  is  forever  dead  as 
a  security  as  well  in  equity  as  at  law.  There  can  be 
no  subrogation  in  such  a  case." 

In  Southall  v.  Parish,  8^  Va.  406,  7  S.  E.  Rep.  634, 
the  court  citing  the  principal  case,  said:  **The  rule 
is  certainly  too  well  settled  to  be  controverted,  nor 
is  it  disputed  that  the  contract  between  the  princi- 
pal and  the  surety  is  for  indemnity  otdy,  and  there- 
fore if  the  surety  discharges  an  obligation  for  a  less 
sum  Chan  its  full  amount,  he  can  only  claim  against 
the  principal  the  sum  so  paid. " 

As  to  the  implied  contract  between  the  parties 
which  obliges  the  principal  to  reimburse  the  surety 
when  he,  the  surety,  pays  the  debt,  see  Southall 
▼.  Parish.  86  Va.  400,  7  S.  £.  Rep.  584:  Feamster  v. 
Wlthrow,  9  W.  Va.  816  et  $€q.  ;  Ck>nrad  v.  Buck.  21  W. 
Va.  410.  all  citing  the  principal  case  as  authority. 

Butler  V.  Butler,  8  W.  Va.  676,  citing  the  principal 
case  as  authority,  said:  "Therefore,  If  the  surety 
pays  the  debt  of  his  principal  in  depreciated  cur- 
rency, or  depreciated  notes  of  banks  or  other  insti- 
tutions, the  general  rule  is,  that  he  can  recover 
only  the  value  thereof  at  the  time  he  paid  the  debt 
for  his  principal:  and  the  criterion  is  the  market 
▼alue." .  See  also,  in  accord,  Feamster  v.  Wlthrow, 
U  W.  Va.  6»;  and  Matthews  v.  Hall,  21  W.  Va.  614, 
both  citing  the  principal  case  as  authority  for  the 
proposition  above  set  out 


As  to  the  tender,  both  Kendrick  and  Rich- 
ards denied  that  Forney  had  tendered  them 
the  money.  A  witness,  Hite,  deposed  that 
Forney  placed  in  his  hands  near  $600,  with 
direction  to  pay  it  to  Richards  and  get  the 
bond,  and  that  he  did  offer  it  to  Richards, 
who  refused  to  receive  it. 

The  cause  came  on  to  be  heard  on  the  26th 
of  August  1868,  when  the  court  held  that 
Richards,  who  was  the  surety  of  Forney  in 
the  bond  to  Kendrick,  was  only  entitled  to 
recover  of  Forney  the  value  of  the  Confed- 
erate treasury  notes  paid  by  him  to  Kendrick 
for  the  t>ond,  with  interest  thereon.  And  it 
appearing  that  the  amount  of  Confederate 
States  treasury  notes  so  paid  by  Richards 
was  $634.17,  which  at  the  gold  value  at  the 
date  of  payment,  viz :  April  10th,  1863,  was 
$^.12,  it  was  decreed  that  Richards  should 
recover  of  Forney  the  said  sum  of  197.12, 
with  interest  from  the  10th  of  April  1863, 
until  paid.  And  unless,  &c.  From  this 
decree  Kendrick  and  Richards  applied  to  this 
court  for  an  appeal,  which  was  allowed. 

Conrad,  for  the  appellants. 

Cook,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

A  surety  who  pays  the  debt  of  his  princi- 
pal, upon  the  plainest  principles  of  nat- 
750  ural  reason  and  justice,  has  a  *right 
to  be  reimbursed  by  him.  And  this 
principle  is  recognized  by  tx>th  courts  of 
law  and  equity.  There  is  an  implied  con- 
tract of  indemnity  between  the  principal 
and  his  surety,  which  obliges  the  former  to 
reimburse  the  latter  who  has  paid  his  debt ; 
and  the  courts  of  equity  will  substitute  him 
to  the  remedies  and  securities  of  the  creditor 
for  his  indemnity ;  and  this  not  upon  the 
ground  of  contract,  but  upon  a  principle  of 
natural  equity  and  justice.  In  a  court  of 
law  the  surety  in  a  joint  bond  with  his  prin- 
cipal, who  has  paid  the  debt  of  the  principal 
to  the  creditor,  can  proceed  against  the  prin- 
cipal upon  the  implied  contract  of  indemnity, 
io  be  reimbursed  the  amount  he  has  paid. 
He  can  proceed  against  him  only  upon  the 
implied  contract,  and  not  as  assignee  of  the 
bond;  for  by  the  payment  of  the  bond  to 
the  creditor  it  is  extinguished.  And  in  Copis 
V.  Middleton,  1  Tur.  and  Russ.  R.  224,  Lord 
Eldon  held  that  in  such  a  case,  the  doctrine  of 
courts  of  equity,  that  a  surety  who  has  paid  the 
debt  of  the  principal  may  be  subrogated  to  the 
remedies  and  securities  of  the  creditor  against 
the  principal  does  not  apply.  He  says  the 
rule  must  be  qualified  by  considering  it  to 
apply  to  such  securities  as  are  not  extin- 
guished, but  which  continue  to  exist,  and  do 
not  go  back  upon  payment,  to  the  person  of 
the  principal  debtor.  As  where  there  was  a 
mortgage  in  addition  to  the  bond,  the  surety 
paying  the  bond,  which  is  thereby  extin- 
guished, would  have  an  equity  to  be  subro- 
gated to  the  t>enefit  of  the  mortgage  which 
is  still  a  subsisting  security. 

This  decision  is  not  in  accord  with  the 
decisions  of  our  courts,  as  to  payments  made 
by  the  surety,  after  the  death    of   the  prin. 
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cipal  debtor.  It  has  been  repeatedly  held  bj 
this  court,  that  where  the  bond  has  been  paid 
by  the  surety,  after  the  death  of  the  principal, 
he  will  be  subrogated  to  the  rights  of  the 
creditor,  and  will  be  regarded  as  a  specialty 
creditor  of  the  decedent  in  the  administra- 
tion of  assets,  and  as  binding  the  real 

751  estate  *of  the  principal  debtor,  if  the 
heirs  are  bound.  That  the  bond  al- 
though extinguished  at  law  by  the  payment, 
will  be  resuscitated  by  courts  of  equity  for 
the  indemnity  of  the  surety.  But  if  payment 
had  been  made  by  the  surety,  in  the  life- 
time of  the  principal  debtor,  he  i^  con- 
sidered here,  as  in  Copis  v.  Middleton 
and  Jones  v.  Davids,  4  Russ.  R.  277,  as  only 
a  simple  contract  creditor.  Judge  Tucker,  in 
the  very  able  opinion  he  deliver^  in  Powell's 
ez'ors  V.  White  A  al.,  11  Leigh,  309, 324,  says : 
**We  do  not  in  our  courts,  place  the  surety  in 
the  shoes  of  the  bond  creditor  where  he  has 
paid  off  the  tx>nd  in  his  principal's  lifetime. 
We  still  consider  him  as  a  creditor  by  simple 
contract.  There  is,  at  that  time,  no  superior 
dignity  in  one  debt  over  the  other.  There  is 
no  right,  no  privilege  of  the  creditor  to  which 
the  surety  can  be  subrogated.  For  though  the 
bond  should  bind  the  heirs,  yet  during  the 
debtor's  life  it  cannot  affect  the  realty ; 
and  as  to  his  personalty  as  well  as  realty,  all 
creditors  have,  during  his  life,  the  same 
privileges.  Substitution  or  assignment  is, 
therefore,  useless."  **We  apply  the  principle 
only  where  the  payment  is  after  the  prin- 
cipal's death."  This  equitable  practice  of 
subrogation,  which  is  a  creature  of  equity,  is 
applied  to  sureties,  as  we  have  seen,  not  upon 
the  ground  of  contract ;  for  where  I  become 
the  surety  of  another  by  jointly  with  him 
executing  a  bond  to  his  creditor,  the  implied 
assumption 'of  the  principal  debtor  to  reim- 
burse me  if  I  pay  the  debt,  is  not  an  under- 
taking under  his  hand  and  seal.  It  is  only 
an  implied  assumption  on  his  part ;  and  the 
surety  having  an  equity  to  be  subrogated  to 
the  rights  and  securities  of  the  creditor,  as 
for  instance  to  the  benefit  of  the  mortgage, 
when  the  creditor  held  such  security,  or  to  be 
regarded  as  a  specialty  creditor  of  the  debtor, 
as  placed  in  the  shoes  of  the  creditor,  when 
he  has  made  payment  after  the  death  of  the 

principal  debtor,  is  not  upon  the  ground 

752  of  contract,    because    there    *was  no 
contract    by    mortgage,    or   by    bond 

between  the  principal  debtor  and  the  surety. 
But  it  is  upon  the  ground  that  the  surety 
having  become  bound  to  the  creditor  upon  an 
implied  contract  of  indemnity  with  his  debtor, 
has,  in  the  place  of  the  debtor,  satis- 
fied the  claim  of  the  creditor,  done  what 
the  debtor  ought  to  have  done;  upon  prin- 
ciples of  natural  justice  and  equity  he  should 
be  entitled  to  the  benefit  of  the  creditor's 
securities  for  his  indemnity.  But  only  for 
his  indemnity.  He  has  no  equity  to  be  sub- 
rogated to  the  rights  and  securities  of  the 
creditor  against  the  debtor  for  what  he  has 
not  paid  for  him ;  but  only  for  what  he 
has  paid  for  him.  So  that  upon  the  principle 
of  subrogation,  as  upon  the  implied  contract 
of  indemnity,  the  surety  is  not  entitled  to 
recover  from  the  principal  a  greater  amount 


than  he  has  paid  for  him.  He  has  an  equity 
to  be  subrogated  only  for  his  indemnity  in 
cases  where  the  doctrine  of  subrogation  will 
apply.  But  in  this  case  the  payment  having 
been  made  by  the  surety  in  the  lifetime  of 
his  principal,  it  has  no  where  been  held,  in 
this  country  or  England,  that  the  principle 
of  subrogation  is  applicable.  He  must  stand 
alone  upon  his  implied  contract  of  indemnity. 
As  was  said  by  the  Lord  Chancellor  Cotten- 
ham  in  Reed  v.  Norris,  14  Cond.  E.  C.  R. 
362,  375,  the  contract  between  him  and  his 
principal  is,  that  the  principal  shall  indemnify 
him  from  whatever  loss  he  may  sustain  by 
reason  of  incurring  an  obligation  together 
with  the  principal.  It  is  on  a  contract  for 
indemnity  that  the  surety  becomes  liable  for 
the  debt.'  It  is  by  virtue  of  that  situation, 
and  because  he  is  under  an  obligation  as 
t>etween  himself  and  the  creditor  of  his  prin- 
cipal, that  he  is  enabled  to  make  the  ar- 
rangement with  that  creditor.  It  is  his  duty 
to  make  the  best  terms  he  can  for  the  person 
in  whose  behalf  he  is  acting.  His  contract 
with  the  principal  is  indemnity."  He  then 
asks  the  question,  **can  the  surety,  then, 
settle  with  the  obligee,  and  instead  of 
753  treating  that  settlement  as  payment  *of 
the  debt,  treat  it  as  an  assignment  of 
the  whole  debt  to  himself,  and  claim  the 
benefit  of  it  as  such  to  the  full  amount,  thus 
relieving  himself  from  the  situation  in  which 
he  stands  with  his  principal,  and  keeping 
alive  the  whole  debt  ?  This  question  he 
answers  in  the  negative,  and  says  he  is  pre- 
pared to  make  a  precedent.  But  this  was 
unnecessary,  as  Lord  Eldon  in  Rushforth  ex 
parte,  10  Ves.  R.  409,  420,  and  Butcher  v. 
Churchill,  14  Ves.  R.  567,  had  laid  down  the 
rule  *'that  where  a  surety  gets  rid  of  and 
discharges  an  obligation  at  a  less  sum  than 
its  full  amount ;  he  cannot,  as  against  his 
principal,  make  himself  a  creditor  for  the 
whole  amount ;  but  can  only  claim  as  against 
his  principal  what  he  has  actually  paid  in 
discharge."  The  same  doctrine  is  asserted 
by  eminent  text  writers  and  in  various 
decisions,  t>oth  in  England  and  America  ;  1 
Stor.  Eq.  Jur.  s.  499  b.,  and  499  c. ;  Pittman 
on  Principal  and  Surety,  Law  Libr.  vol.  40, 
top  p.  98,  marg.  134,  and  cases  cited.  And 
it  is  expressly  held  by  this  court  in  Blow  v. 
Mavnard,  2  Leigh,  29. 

The  court  is  therefore  of  opinion  that 
Richards,  having  paid  the  debt  of  Forney  to 
Kendrick,  for  which  he  was  t>ound  in  a  joint 
and  several  obligation  as  surety  for  Forney, 
in  the  lifetime  of  his  principal,  the  said  obli- 
gation was  thereby  discharged,  and  the  said 
surety  could  not  take  an  assignment  of  it. 
But  that  he  has  a  claim  on  Forney,  his  prin- 
cipal, for  indemnity  ;  that  is,  for  the  amount 
he  paid  the  obligee,  and  for  that  only. 

The  court  is  further  of  opinion  that  upon  the 
facts  of  the  record  Richards  must  be  deemed 
to  have  paid  the  debt  in  April  1863,  to  Ken- 
drick, the  obligee,  in  Confederate  money. 
The  evidence  shows  that  he  paid  him  about 
$2,000  in  Confederate  money,  including  a 
small  account  he  had  against  him  for  three 
months'  board,  in  consideration  of  an  assign- 
ment to  him  of  bonds  to  the  same  amount* 
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inclnding'  the  bond  in  which  he  was  surety 
for  Forney.  The  account  seems  to  have 
754  been  received,  *in  payment  of  the  bonds, 
for  its  face  amount,  just  as  the  Confed- 
erate money  was  received.  There  appears  to 
have  been  no  discrimination  made  by  the 
parties  in  the  transaction  between  the  ac- 
count and  the  Confederate  money ;  but  it 
seems  to  have  been  received  in  payment  as 
Confederate  money.  Nor  does  it  appear  that 
Richards  had  a  right  to  demand  specie  or 
other  currency  than  Confederate  in  payment 
of  it.  And  it  being  a  contract  made  in  the 
latter  part  of  1862  or  1863,  for  board,  it  may 
fairly  be  inferred  that  it  was  solvable  in  Con- 
federate currency,  there  having  been  no  stip- 
ulation that  it  was  to  be  paid  in  specie.  Nor 
does  it  appear  that  this  account  in  the  trans- 
action was  specially  applied  to  the  payment 
of  Forney's  bond.  Inasmuch,  therefore,  as 
Richards,  the  surety,  must  be  deemed  to  have 
paid  the  debt  of  his  principal  in  Confederate 
money,  he  was  bound  to  have  received  from 
his  principal  reimbursement  in  the  same  sort 
of  funds.  And  it  satisfactorily  appearing 
from  the  preponderance  of  testimony  in  the 
cause,  that  the  same  was  tendered  by  the  ap- 
pellee to  Richards  soon,  after  he  had  paid  the 
bond  to  the  obligee,  and  that  he  refused  to 
receive  it,  the  court  is  further  of  opinion  that 
the  Circuit  court  did  not  err  in  decreeing  in 
his  favor  only  the  value  of  the  Confederate 
money  paid  by  him  to  Kendrick  for  his  prin- 
cipal. And  it  not  appearing  that  the  amount 
allowed  by  the  decree  is  less  than  the  value 
thereof,  the  court  is  of  opinion,  for  the  fore- 
going reasons,  to  affirm  the  decree. 

Decree  affirmed. 


755       *Sang8ton,  Cor.  Sec,  &c.,  v.  Gordon 

&  Riely. 

October  Term,  1878,  Winchester. 

I.  Volaatary  AModatioof— Oe  Facto  Offlcar. —Bonds 

are  given  to  S,  secretary  Ac.,  of,  a  voluntary  asso- 
ciation, and  a  deed  of  trust  executed  to  secure 
tliem.  And  S  is  directed  by  the  association  to  pro- 
ceed to  collect  all  the  debts  belonfirlnfir  to  them. 
Though  by  the  by-laws  the  secretary  was  to  be 
elected  annually,  yet  as  S  continued  to  act  as  such, 
and  was  so  recognized  by  the  association,  it  was 
competent  for  him  to  direct  the  enforcement  of 
the  deed  of  trust. 

*-  Saae— Sane— Presumption.— It  is  not  competent 
for  the  grantors  in  the  deed  of  trust  to  question 
the  authority  of  S  to  take  the  deed  as  a  security 
for  the  bond:  that  will  be  presumed  until  his  prin- 
cipals disavow  his  act. 

3>  Bonds  and  Deeds  of  Trust— Parol  Evidence.*— Parol 
evidence  is  not  admissible  to  prove  that  the  bonds 
and  deed  of  trust  were  not  to  be  paid  and*  executed 
according  to  their  terms,  but  were  only  to  be  paid 
out  of  the  profits  of  the  property  for  the  price  of 
which  they  were  given. 

This  is  a  bill  in  the  Circuit  court  of  Fred- 
erick county,  filed  in  April  1869,  by  George 

*See  principal  case  cited  in  Peyton  v.  Stuart,  88 
Va.  78. 16  S.  £.  Rep.  Ifla 


M.  Gordon  and  J.  Chap.  Riely,  against  Law- 
rence Sangston,  secretary  of  the  Baltimore 
Agricultural  Aid  Society,  and  James  H.  Wil- 
liams and  John  J.  Williams,  trustees,  to  enjoin 
the  sale  of  a  steam  saw  mill  conveyed  by 
them,  with  other  property,  in  trust  to  secure 
the  payment  of  two  bonds  given  by  the  plain- 
tiffs to  Sangston,  secretary,  &c.,  for  the  price 
of  said  mill.  The  bill,  after  stating  that  the 
plaintiffs  had  received  the  mill  from  the  said 
society,  and  that  the  object  of  the  society, 
as  set  out  by  them,  was  to  aid  the  people  of 
the  South  in  their  destitute  condition,  by 
furnishing  them  with  machines  and  imple- 
ments for  the  cultivation  of  their  lands,  says 
that  before  entering  into  any  engagement 
with  the  society,  they  had  endeavored  to  in- 
form themselves  as  to  the  terms  upon 

756  which  the  ^society  was  furnishing  the 
machines  and  implements  to  the  peo- 
ple of  the  South  ;  and  they  were  furnished 
for  that  purpose  with  a  copy  of  the  preamble 
and  by-laws  of  the  society ;  which  they 
exhibit.  That  though  said  society  was  benev- 
olent in  its  intention,  they  expected  to  be 
amply  repaid  for  what  they  furnished  by  the 
increased  supplies  which  would  be  raised  in 
the  country  and  sent  to  the  Ba^ltimore  mar- 
ket ;  for  the  preamble  expressly  confines  the 
distribution  of  the  benefits  to  that  '^portion 
of  the  South  which  has  heretofore  been  com- 
mercially connected  with  this  city."  Plain- 
tiffs received  the  mill,  and  on  the  15th  of 
October  1865;  executed  their  notes  for  the 
purchase  money.  They  aver  that  in  the  exe- 
cution of  these  notes,  as  well  as  in  the  execu- 
tion of  the  deed  of  trust,  they  were  induced  by 
the  representations  made  to  them,  not  only 
by  the  society's  agent  at  the  time,  but  also 
by  the  express  and  explicit  language  of  the 
preamble  and  by-laws  of  the  society,  that 
**the  obligation  of  the  purchasers  are  to  be 
taken,  to  t>e  repaid  out  of  the  proceeds  of  the 
first  crop,  or  as  soon  thereafter  as  possible." 
Which  provision  was,  in  substance,  stated  to 
them  by  the  agent  of  the  society  as  forming 
the  terms  of  their  contract  at  the  time  of  the 
execution  of  the  notes;  and  but  for  this 
statement  of  the  agent  and  language  of  the 
preamble,  the  plaintiffs  aver  they  would  not 
have  embarked  in  the  undertaking 

The  bill  further  states  that  one  of  the  per- 
sons connected  with  them  withdrew,  and  as 
they  had  given  no  security  on  the  notes,  it 
was  suggested  by  the  agent  of  the  society, 
and  assented  to  by  them,  that  the  deed  of 
trust  should  be  given,  which  was  accordingly 
done  ;  plaintiffs  thinking  it  but  fair  the  soci- 
ety should  have  a  right  to  the  mill  against 
their  other  creditors.  They  aver  that  they 
have  made  no  profits  by  the  mill,  though 
they  have  given  to  it  their  constant  care ; 
and  they  state  the  difficulties  they  have  had 
to  contend  with.  They  insist  that  Sang- 
ston, under  article  7  of  the  by-laws  of 

757  *the  society,  had  no  power,  of  his  own 
motion,  to  direct   the  enforcement  of 

their  claim  against  the  plaintiffs  without  the 
order  of  the  executive  and  finance  commit- 
tee ;  which  order  they  believe  has  never  been 
given  ;  and  they  call  for  proof  of  it.  They 
charge  that  the  beneficiaries  of  this  trust  are 
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individuals  scattered  all  over  the  State  of 
Maryland,  who  contributed  sums  of  various 
amounts  to  purchase  the  articles  distributed 
by  the  society,  with  no  intention  of  ever 
claiming  the  repayment  of  the  amounts  ad- 
vanced. And  they  insist  that  having-  been 
unable,  out  of  the  receipts  of  the  mill,  to 
make  any  payments  upon  it,  and  it  having* 
been  impossible  otherwise  for  them  to  pay 
for  the  same,  in  whole  or  in  part,  up  to  this 
time,  the  society  has  no  right,  according  to 
the  published  exposition  of  its  views  and  ob- 
jects, to  enforce  the  collection  by  sale  under 
the  trust,  or  by  suit  at  law  upon  the  notes  of 
the  amounts  so  secured.  They  say  they  are 
willing,  and  have  proposed  to  the  society, 
to  return  the  mill  to  them,  together  with 
the  appurtenances  which  the  plaintiffs  have 
supplied  at  a  cost  of  from  three  to  four  hun- 
dred dollars,  if  the  society  would  return  their 
notes  and  have  their  real  estate  released ; 
but  the  proposition  has  not  been  accepted. 
They  pray  that  the  sale  of  the  mill  may  be 
ex) joined,  and  for  general  relief. 

Sang&ton  answered  the  bill.  He  says,  he 
was,  upon  the  organization  of  the  Baltimore 
Agricultural  Aid  Society,  elected  the  corre- 
sponding secretary,  and  has  ever  since  con- 
tinued to  act  as  such ;  and  was,  during  its 
active  operations,  the  active,managing  agent, 
and  is  entirely  familiar  with  the  organiza- 
tion and  purposes  of  the  society.  That  it 
never  was  the  object  of  the  society  to  dis- 
pense charities  or  bounties ;  but  to  render  aid 
to  needy,  honestpersons,  engaged  in  agricul- 
ture ;  expecting  that  the  obligations  taken 
by  the  society  would  be  paid  as  soon  as  the 
persons  so  aided  would  be  able ;  which  it  was 

contemplated  would  be  out  of  the  first 
758      *crop.    The  society  was  careful  not  to 

place  the  persons  aided  in  the  attitude  of 
paupers  receiving  charity,  but  to  furnish  at 
cost  such  articles  as  were  required,  and  take 
a  bond  for  paynent  out  of  the  next  crop,  or 
as  soon  as  possible.  And  the  subscribers  to 
the  fund  were  assured  that  there  would  be 
paid  back  at  least  eighty  per  cent,  of  their 
subscriptions. 

He  further  says,  that  upon  the  organiza- 
tion of  the  society  it  was  not  contemplated 
to  furnish  large  sums  of  money  or  costly 
implements  or  machinery,  or  anything  not 
directly  needed  and  used  in  agricultural  pur- 
suits, and  did  not  even  embrace  threshing 
machines,  as  no  one  farmer  had  need  or 
exclusive  use  for  one  for  his  own  crop.  That 
furnishing  steam  saw  mills  was  not  within 
the  scope  of  the  purposes  and  objects  of  the 
society  at  the  time  of  its  organization,  or 
adoption  of  the  preamble  and  by-laws.  That 
upon  the  first  application  of  the  plaintiffs 
for  mills,  the  society  refused  to  furnish  any, 
because  they  were  too  expensive,  and  not 
within  its  plans  and  purposes ;  and  that  after- 
wards, upon  the  personal  importunities  of 
one  or  both  of  the  complainants,  the  executive 
board  of  said  society  decided  to  furnish  two 
steam  mills  for  the  valley  ;  one  for  the  lower, 
the  other  for  the  upper  valley  ;  but  then  and 
there  determined,  that  inasmuch  as  these 
machines  were  only  indirectly  connected 
with  agricultural  pursuits,  and  were  sought 


by  complainants  and  others  for  purposes  of 
speculation  and  gain,  and  were  to  be  oper- 
ated for  purposes  of  making  money,  good 
security  should  be  required  for  the  payment 
of  the  purchase  money  of  the  same.  That 
no  other  obligation,  either  for  loans  or  pur- 
chases, except  for  threshing  machines  and 
the  two  mills  aforesaid,  were  required  to  be 
secured.  And  he  denies  that  plaintiffs  ever 
understood  from  him,  or  any  one  else,  so  faur 
as  he  can  learn,  that  they  were  to  have  said 
mill  to  be  paid  for  out  of  the  profits  of  the 
operation.  He  says  that  no  one  acting  for 
said  society,  so  far  as  he  can  learn  and 

759  believes,  *ever  had  any  authority  to 
enter  into  or  make  any  such  agree- 
ment or  arrangement ;  and  he  believes  none 
such  was  ever  made.  That  neither  the  terms 
of  the  deed  of  trust,  made  some  months  after 
complainants  were  operating  the  mill,  nor 
the  obligations  given  by  them,  contain  any 
such  provision.  That  whatever  may  have 
been  the  previous  understanding  or  misun- 
derstanding of  the  parties,  the  whole  matter 
was  merged  in  the  written  contract ;  and  he 
denies  that  the  only  object  was  to  protect  the 
society  against  creditors,  and  avers  that 
the  security  was  given  only  to  provide  for 
the  debt  contracted  in  the  purchase  of  the 
mill,  and  to  effect  this,  other  property  was 
embraced  in  the  deed  of  trust. 

He  further  says,  he  has  full  authority  to 
enforce  the  payment  of  this  claim,  and  any 
and  all  other  claims  c^ue  the  society  ;  that  as 
early  as  July  5th,  1866,  the  bonds  of  the  said 
society  were  placed  in  the  hands  of  respond- 
ent for  collection,  by  direction  of  the  exe- 
cutive committee  of  said  society.  That  in 
pursuance  of  said  authority  he  has  placed  the 
bonds  of  said  society  in  the  hands  of  agents 
and  attorneys,  and  has  been  distributing  the 
proceeds  so  collected  among  the  subscribers. 

The  preamble  to  the  by-laws  of  the  society 
says:  **This society  has  been  organized  for 
the  purpose  of  supplying  such  persons  in  the 
South,  in  that  portion  of  it  which  has  hereto- 
fore been  commercially  connected  with  this 
city,  and  within  easy  reach  of  it,  who,  from 
the  ravages  of  war,  have  been  deprived  of 
the  necessary  agricultural  and  farming  imple- 
ments, tools,  seed' and  stock,  to  enable  them 
to  cultivate  their  land,  and  are  without  the 
means  of  purchasing  them.  It  proposes  to 
supply  such  as  may  be  in  that  condition,  and 
on  enquiry  may  be  deemed  worthy  of  assist- 
ance, with  such  necessary  articles,  at  or  near 
the  cost  thereof,  taking  the  obligations  of  the 
parties,  to  be  repaid  out  of  the  proceeds  of  the 
first  crop,  or  as  soon  thereafter  as  pos- 
sible." 

760  "The  by-laws  provide  for  the  annual 
election  of  officers  and  directors  of  the 

society ;  that  the  directors  should,  at  their 
first  meeting,  appoint  an  executive  and 
finance  committee,  which  should  exercise 
a  general  control  and  supervision  over  the 
fund  of  the  society ;  and  the  corresponding 
secretary,  among  other  things,  should  receive 
the  notes  and  obligations  for  the  goods  sold, 
and  hold  them  subject  to  the  orders  of  the 
executive  and  finance  committee,  and  report 
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his  action  at  each  monthly  meeting  of  the 
directors. 

It  appears  from  the  evidence  that  the  pri- 
mary object  of  the  society  was  to  furnish 
articles  which  would  enable  the  farmers  to 
cultivate  their  land,  such  as  farming  imple- 
ments, seeds  and  horses.  When  the  applica- 
tion to  them  to  furnish  a  steam  saw  mill  was 
made,  the  society  seemed  disinclined  to  do  it ; 
but  op  being  pressed  to  do  it,  they  deter- 
mined to  furnish  two,  one  for  the  lower  and 
the  other  for  the  upper  part  of  the  valley. 
But  the  money,  about  $59,000,  which  had 
been  subscribed  for  the  uses  of  the  society, 
being  nearly  exhausted,  some  four  or  five  of 
the  persons  who  had  interested  themselves 
in  the  matter,  borrowed  from  the  bank  in 
Baltimore,  on  their  own  notes,  some  $17,000 
to  enable  the  society  to  furnish  the  mills  and 
other  implements,  with  the  understanding 
that  this  sum  was  to  be  a  prior  claim  on  the 
assets  of  the  society ;  and  it  was  by  means 
of  this  fund  that  the  mill  in  question  was 
purchased  and  paid  for. 

There  being  a  numberof  applicants  for  the 
mill  intended  for  the  lower  valley,  these 
applications  were  referred  to  the  agent  of  the 
society  at  Winchester  and  two  other  gentle- 
men, to  determine  which  of  these  applicants 
should  have  it.  Among  these  applicants 
were  Gordon,  Price  &  Riely  ;  and  whilst  the 
applications  were  pending  before  this  com- 
mittee, Gordon,  Price  A  Riely  handed  to  the 
committee  the  names  of  four  men  who  would 
become  their  securities  for  the  price  of 
761  the  *mill ;  and  the  committee  awarded 
the  mill  to  them.  After  this  had  been 
done,  Price  withdrew  from  the  concern,  and 
the  persons  whose  names  had  been  given 
declined  to  become  their'  securities.  And 
then  Gordon  A  Riely  proposed  in  writing 
to  J.  H.  Burgess,  the  agent  of  the  society  at 
Winchester,  to  secure  the  money  which  was 
the  price  of  the  mill  by  giving  a  deed 
of  trust  upon  the  mill,  and  upon  the  undi- 
vided interest  of  each  of  them  in  the  estate 
of  their  father-in-law,  James  P.  Riely,  de- 
ceased. This  proposition  was  accepted, 
and  the  deed  hereinbefore  referred  to 
was  executed  by  them.  This  deed  bears 
date  the  27th  of  January  1866,  and  reciting 
that  Riely  and  Gordon  are  indebted  to 
Sangston,  secretary  of  the  Baltimore  Agri- 
cultural Aid  Society,  in  the  sum  of  $2,000, 
payable  the  l7th  of  October  1866,  with 
interest  from  17th  October  1865,  and  in  the 
further  sum  of  $1,993.62,  payable  on  the  17th 
of  October  1867,  with  interest,  &c.,  being  the 
price  of  a  steam  saw  mill  and  fixtures,  they 
convey  to  Philip  Williams  the  said  saw  mill 
and  fixtures  and  their  undivided  interest  in 
the  estate  of  James  P.  Riely,  deceased,  real 
and  personal,  being  two-tenths  thereof;  and 
the  deed  sets  out  the  real  estate,  which 
embraces  a  house  and  lot  in  Winchester,  a 
tract  of  land  in  Frederick  county,  and 
numerous  tracts  in  Iowa,  Illinois  and  Mis- 
souri ;  upon  trust  that  if  the  notes  were  not 
paid  as  they  became  due,  the  trustee  should, 
upon  request,  proceed  to  sell  at  auction  first 
the  mill  and  fixtures ;  and  if  that  was  not 
sufficient  to  pay  the  notes,  then  to  sell  the 


two  undivided  tenth  parts  of  the  land  in 
Frederick  county ;  and  then,  if  necessary, 
the  lands  in  Iowa,  &c.,  or  with  the  consent 
of  Gordon  A  Riely,  he  might  sell  these  west- 
ern lands  at  private  sale ;  and  lastly,  the 
interest  in  the  house  and  lot  in  Winchester. 
And  out  of  the  proceeds  of  sales  pay,  &c. 
And  in  conclusion,  it  was  agreed  that  if  the 
heirs  of  James  P.  Riely  shall  choose  to  make 
sale  of  the  western  lands  privately,  the 

762  trustee  may  unite  in  the  *sale,  and  the 
proceeds  of  the  said  two-tenths  to  be 

applied  to  the  payment  of  the  debts  secured 
by  the  deed. 

There  is  a  great  deal  of  testimony  in  the 
record  which  it  is  impossible  to  state ;  the 
plaintiffs  and  others  who  were  examined  say 
that  they  were  induced  by  publications  they 
saw  in  the  papers  and  the  preamble  of  the 
society  to  believe  that  the  articles  furnished 
were  only  expected  to  be  paid  for  out  of  the 
profits  made  in  the  use  of  them,  and  indeed, 
that  it  was  a  charitable  society  veiled  under 
the  form  of  sales,  but  the  payments  were  to 
be  optional. 

On  the  other  hand,  the  testimony  of 
Sangston  and  other  members  of  the  society 
was,  that  whilst  their  purpose  was  to  render 
a  service  to  the  persons  to  whom  they  sold 
articles,  they  expected  to  be  paid  generally, 
and  the  estimate  when  the  subscriptions  were 
made  was  that  they  would  get  back  probably 
eighty  dollars  in  the  hundred.  And  they 
were  decided  in  their  testimony  that  the 
mills  were  not  embraced  in  their  original 
object,  and  that  they  were  sold  with  the 
understanding  that  the  purchasers  should 
give  security  for  the  purchase  money. 

It  appears  also  that  Sangston,  the  secre- 
tary, was  authorized  by  the  directors  to 
collect  the  debts  due. 

The  cause  came  on  to  be  heard  on  the  2d 
of  July  1869,  when  the  court  perpetuated  the 
injunction.  And  thereupon  Sangston  applied 
to  this  court  for  an  appeal;  which  was 
allowed.  , 

Williams  A  Williams,  for  the  appellants. 
R.  Y.  Conrad  A  Son,  for  the  appellees. 

STAPLES,  J.  This  is  an  appeal  from  a 
decree  of  the  Circuit  court  of  Frederick 
county  in  a  suit  wherein  the  appellees  were 
complainants  and  the  appellant,  Sangston, 
was  defendant.  The  history  of  the  transac- 
tions in  which  this  controversy  originated, 
very  briefly  stated,  is  as  follows : 

763  *In   the  month  of  October  1865,  the 
appellees  purchased  from  the  Baltimore 

Agricultural  Aid  Society  -a  steam  saw- mill, 
with  its  fixtures  and  appurtenances,  at  the 
price,  in  round  numbers,  of  four  thousand 
dollars,  for  which  they  executed  their  bonds 
payable  to  L.  Sangston,  "Secretary  of  the 
Baltimore  Agricultural  Aid  Society."  To 
secure  the  payment  of  these  bonds,  the  appel- 
lees, in  January  1866,  conveyed  in  trust  the 
said  saw-mill,  with  all  its  fixtures  and  ap- 
purtenances, and  also  certain  real  and  per- 
sonal estate.  Default  being  made  in  the 
payment  of  the  debt,  the  trustee  was  in- 
structed by  Sangston  to   make  sale  of  the 
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mill.  The  appellees  applied  for  and  obtained 
an  injunction  to  this  sale,  which  was  after- 
wards perpetuated  by  a  decree  of  the  said 
Circuit  court.  It  is  from  this  decree  an  ap- 
peal was  taken  to  this  court. 

Various  grounds  have  been  urged  by  the 
appellee  against  the  deed  of  trust  and  the  pro- 
posed sale  under  it,  which  will  be  briefly 
considered. 

It  is  objected,  first,  that  as  Sangston  was 
elected  corresponding  secretary  for  one  year 
only,  and  as  his  term  of  office  had  expired 
when  the  sale  was  directed,  he  was  not  then 
authorized  to  enforce  the  collection  of  this 
debt.  Sangston ,  both  in  his  answer  and  in  his 
deposition,  states  that  he  was  elected  secre- 
tary at  the  organization  of  the  society ; 
and  that  he  has  ever  since  held  the  office 
without  interruption.  There  is  nothing  in 
the  record  contradicting  or  tending  to  con- 
tradict this  statement ;  and  we  must  there- 
fore regard  it  as  true.  By  a  resolution  of 
the  board  of  directors  of  the  1st  July  1866, 
he,  Sangston,  was  authorized  to  collect  the 
debts  due  the  society.  Under  that  resolution 
he  took  possession  of  its  bonds  and  notes,  and 
has  been  ever  since  engaged  in  collecting  the 
same,  without  objection  from  the  society  or 
any  of  its  memt>ers.  As  before  stated,  the 
bonds  are  payable  to  *X.  Sangston,  secre- 
tary of  Baltimore  Agricultural  Aid  Society"  ; 
the  deed  recites  that  the  appellees  are  in- 
debted to  him  the  amount  of  the^e 
764  *bonds,  and  that  the  property  is  con- 
veyed to  secure  their  payment  to  him. 
This  form  of  security  was  no  doubt  adopted 
to  enable  him  to  sue  for  and  collect  the  debts 
due  the  society,  without  the  expense  and  in- 
convenience of  his  bringing  before  the  courts 
the  numerous  parties  interested  in  the  pro- 
ceeds of  sale.  It  is  clear  that  the  legal  in- 
terest in  these  bonds  is  vested  in  Sangston 
alone.  Upon  well  settled  principles  the  de- 
scriptive words  used  in  the  instruments  may 
be  rejected,  and  suits  at  law  or  in  equity  may 
be  maintained  thereon  in  his  name,  without 
the  addition  of  other  parties.  Porter  v. 
Nekervis,  4  Rand.  359;  Clarksons  v.  Dodd- 
ridge &  al.,  14  Gratt.  42 ;  Sangston  v.  Coff- 
man,21Gratt.  263. 

It  is  next  objected  that  Sangston,  in  tak- 
ing the  deed  of  trust,  acted  without  instruc- 
tions or  authority  from  the  society.  The 
doctrine  of  ultra  vires  relied  on  in  support 
of  this  proposition,  has  no  application  to  the 
case.  That  doctrine  only  applies  when  the 
principal  is  sought  to  be  charged  with 
the  unauthorized  act  of  an  agent,  and  not 
where  a  debtor  has  given  a  security  to  the 
agent  for  the  benefit  of  the  principal.  The 
appellees  had  the  right  to  secure  the  payment 
of  the  debt  they  had  contracted.  The  soci- 
ety, though  not  expressly  authorizing  the 
act  in  the  first  instance,  might  at  any  time 
ratify  it,  and  claim  the  benefit  of  the 
security  thus  given.  It  will  be  presumed  to 
have  done  so  until  some  distinct  disavowal 
is  made  to  appear.  Nothing  of  the  kind  is 
shown  in  this  case.  And  it  could  never  be 
endured  that  in  a  controversy  between  appel- 
lees and  the  agent  alone,  the  principal  should 
be  deprived  of  this  only  security  for  his  debt. 


without  evidence  of  his  dissent,  and  without 
even  an  opportunity  of  being  heard. 

Having  disposed  of  these  preliminary  ob- 
jections, I  come  now  to  consider  very  briefly, 
the  main  question  in  the  case.     It  is  insisted, 
that  a  sale  of  the  property  conveyed  in  trust, 
would  be  a  fraud  upon  the  appellees ; 

765  *that  they   purchased  the  steam   saw 
mill  with  the  express  understanding 

that  it  was  only  to  be  paid  for  out  of  the 
profits,  if  any,  realized  from  the  mill  itself ; 
that  the  deed  was  given  at  the  sugges- 
tion of  Sangston,  because  of  the  per- 
sons associated  with  the  appellees — a  man 
of  large  experience  and  influence  in  the 
county — had  withdrawn  from  the  adventure; 
and  the  real  and  indeed  sole  object  of  the 
deed  was  to  furnish  the  secretary,  Sangston, 
some  security  against  the  claims  of  other 
creditors  and  purchasers.  This  is  substan- 
tially the  ground  upon  which  it  is  sought  to 
arrest  the  sale  by  the  trustee.  If  successful, 
the  effect  will  be  to  vacate  the  bonds  and 
deed  for  all  practical  purposes.  The  bonds 
on  their  face  are  payable  absolutely.  It  is 
proposed  to  show,  by  parol  evidence,  they 
were  only  to  be  paid  out  of  the  profits  of  the 
mill,  if  any  were  realized.  The  deed  provides, 
that  if  the  bonds  are  not  paid  at  maturity, 
the  property  therein  conveyed  shall  be  sold. 
It  is  proposed  to  show,  by  parol,  that  the 
property  was  not  to  be  sold  under  any  cir- 
cumstances. And  thus  it  is  to  be  made  to 
appear,  that  an  instrument  of  writing  which 
on  its  face  was  intended  as  a  valid  security 
is,  in  fact,  no  security  at  all.  No  argument 
is  necessary  to  show  that  this  is  an  attempt 
to  contradict  or  vary  the  express  terms  of  a 
written  agreement  by  proof  of  a  prior  or 
cotemporaneous  parol  agreement.  The  ad- 
mission of  such  evidence  as  a  foundation  of 
relief  in  any  court,  violates  the  best  estab- 
lished principles  of  the  common  law.  When 
parties  have  deliberately  put  their  engage- 
ments into  writing,  in  such  terms  as  import 
a  legal  obligation,  it  is  conclusively  presumed 
that  their  whole  engagement,  the  extent  and 
manner  of  their  undertaking,  are  embodied 
in  the  instrument.  The  cases  of  Towner  v. 
Lucas,  13  Gratt.  705  ;  Woodward,  Baldwin  & 
Co.  V.  Foster,  18  Gratt.  200 ;  affirm  these 
principles,  and  are  decisive  against  the  pre- 
tensions of  the  appellees. 

This  is  the  aspect  of  the  case  when 

766  considered  with  *reference  to  the  con- 
clusive effect  of  the  written  contracts. 

If,  however,  we  go  farther,  and  give  due  weight 
to  all  the  evidence  adduced  by  the  appellees, 
I  do  not  perceive  the  result  would  be  differ- 
ent. It  will  be  observed,  that  the  appellees 
do  not  pretend  there  was  any  special  contract 
or  understanding  between  them  and  the 
society,  or  its  agents,  by  which  the  steam 
saw  mill  was  not  to  be  paid  for,  unless  out  of 
the  profits  realized.  They  aver  that  such 
was  their  understanding,  derived  from  vari- 
ous newspaper  publications  and  the  pam- 
phlets of  the  society,  one  of  which  is  filed  with 
the  bill.  What  these  newspaper  publications 
were,  does  not  appear;  as  they  are  no  part 
of  the  record.  The  pamphlets  filed  with  the 
bill  show  that  the  main  purpose  of  the  society 
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was  the  distribution  of  agricultural  and 
farming:  implements,  tools,  seed  and  stock  ; 
to  be  paid  for  out  of  the  first  crops,  or  as 
soon  thereafter  as  possible. 

It  is  clear>  that  the  general  scope  and 
design  of  the  society  did  not  extend  to  the 
sale  or  donation  of  steam  saw  mills  and 
articles  of  like  character.  This  could  not 
have  been  done  without  seriously  diminishing 
the  resources  of  the  society  and  impairing 
its  capacity  for  good.  In  this  case,  the  mill, 
with  its  fixtures,  was  purchased  by  certain 
members  of  the  society,  at  a  cost  of  near  four 
thousand  dollars,  and  paid  for  with  means 
borrowed  from  bank  upon  their  individual 
credit  and  responsibility.  It  can  be  well 
understood,  therefore,  how  it  was,  and  why 
it  was,  the  committee  to  award  the  mills  was 
instructed  to  make  known  to  all  applicants, 
that  in  no  case  would  the  mill  be  awarded 
except  to  parties  gfiving  good  and  satisfactory 
security.  The  appellees  understood  these 
terms,  and  attempted  to  comply  with  them 
by  a  proposition  in  writing,  to  give  a  bond 
with  satisfactory  securities.  Upon  the  faith 
of  this  undertaking,  the  mill  was  awarded  to 
them ;  and  actually  placed  in  their  posses- 
sion. Some  of  the  parties,  however,  offered 
as  sureties  or  endorsers,  declined  to 
767  *assume  the  liability  ;  and  this  part  of 
the  arrangement  was  defeated.  Appel- 
lee then  proposed  in  writing,  to  execute  the 
trust  deed,  and  that  proposition  was  accepted, 
in  lieu  of  the  personal  security. 

This  latter  arrangement  was  a  matter  of 
favor  to  them,  as  they  had  not  complied  with 
the  terms  of  the  sale,  and  were  liable  at  any 
time  to  surrender  the  possession  of  the  mill. 
The  deed  was  accordingly  executed.  It  con- 
veys the  mill,  with  all  its  fixtures  and  appur- 
tenances, a  house  and  lot  in  Winchester,  and 
more  than  a  dozen  tracts  of  land,  containing 
not  less  than  three  thousand  acres,  situated 
in  a  half  dozen  different  States.  It  directs 
with  great  minuteness,  the  order  in  which 
the  property  shall  be  sold,  if  default  is  made 
in  the  payment  of  the  debts.  And  at  the 
conclusion,  this  provision  is  added,  **It  is 
agreed  that  if  the  heirs  of  the  said  James  P. 
iSely  shall  choose  to  make  sale  of  the  western 
land's  privately,  that  they  may  do  so ;  and 
the  trustee  shall  unite  in  the  sale ;  and  the 
proceeds  of  the  said  two- tenths  to  be  applied 
to  pay  the  debts  hereby  secured. 

Now,  it  is  inconceivable  that  such  a  deed, 
with  such  provisions,  drawn  with  so  much 
precision  and  accuracy ;  evincing  the  great- 
est care  and  foresight  in  regard  to  the  prop- 
erty conveyed  and  the  proceeds  of  sale,  should 
have  been  deliberately  executed  and  placed 
on  record,  with  an  understanding  that  it 
should  never  be  enforced,  or  if  enforced  at 
all,  only  on  certain  contingences  wholly 
omitted  in  the  deed.  The  evidence  does  not 
warrant  any  such  conclusion  ;  on  the  con- 
trary, I  think  it  plainly  shows  that  the  bonds 
and  the  deed  contain  the  true  contract  of  the 
parties;  and  there  is  not  in  this  case  the 
slightest  foundation  for  the  charge  of  fraud 
against  the  appellant  or  the  society  he  repre- 
sents. 
For  these  reasons,  I  think  the  decree  of  the 


Circuit  court  should  be  reversed,  the  injunc- 
tion dissolved  and  the  bill  dismissed. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples,  J. 
768         'The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  decree  is  erroneous.  There- 
fore, it  is  ordered  and  decreed  that  the  same 
be  reversed  and  annulled,  and  that  the  appel- 
lees George  M.  Gordon  and  J.  C.  Riely,  do 
pay  unto  the  appellant  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  afore- 
said here. 

And  this  court  proceeding  to  pronounce 
such  decree  as  the  said  Circuit  court  ought  to 
have  rendered,  it  is  further  decreed  and  or- 
dered that  the- injunction  awarded  the  plain- 
tiffs, J.  Chap,  ftiely  and  George  M.  Gordon, 
on  the  30th  day  of  April  1869,  ''restraining 
John  J.  and  James  H.  Williams,  trustees, 
from  selling  the  steam  saw  mill  in  the  pro- 
ceedings mentioned  until  the  further  order 
of  the  court,"  be  dissolved,  the  bill  of  the 
plaintiffs  dismissed,  and  that  they  do  pay 
unto  the  defendants  their  costs  by  them 
about  their  defence  in  the  said  Circuit  court 
expended.  Which  is  ordered  to  be  certified 
to  the  said  Circuit  court  of  Frederick  county. 

Decree  reversed. 


769 


*Ambrouse'8  Heirs  v.  Keller. 
November  Term,  1872,  Richmond. 


f.  Decree— Further  Relief— Not  Pinsl.*— Though  a  de- 
cree denies  to  the  plaintiffs  the  specific  execution  of 
the  contract  they  seek  to  enforce,  yet  If  it  author- 
izes them  to  amend  their  bill,  if  they  shall  so  elect, 
and  ask  for  other  relief,  and  continues  the  cause  to 
give  them  time  to  so  amend  their  bill,  it  is  not  a 
final  decree. 

a.  BUI  of  Review— Petition  for  Rehearinsf.t— if  the 
plaintiffs  present  their  bill  of  review  verified  by 
oath,  and  ask  leave  to  file  it,  if  the  decree  was 
Interlocutory,  the  court  should  treat  the  bill  as  a 
petition  for  a  rehearing*  of  the  cause,  and  if  the 
decree  was  erroneous,  should  rehear  and  re- 
verse it. 

3.  Same— A|ypesl— What  Brouflfht  ap,— An  appeal  from 
the  decree  of  the  court  refusing*  to  allow  the  bill 
of  review  to  be  filed,  if  the  decree  was  final  brings 

*Decree  Not  Pinal.— The  rule  laid  down  in  the  prin- 
cipal case  that  "when  the  further  action  of  the 
court  in  the  cause  is  necessary  to  give  completely 
the  relief  contemplated  by  the  court,  then  the  decree 
is  to  be  reg'arded  not  as  final  but  Interlocutory,"  has 
been  approved  by  several  subsequent  cases  citing 
the  principal  case  as  authority  on  the  subject.  See 
Burch  V.  Hardwicke,  28  GratL  56;  Smith  v.  Black- 
well,  81  Qratt  800;  Summers  v.  Dame,  81  Gratt.  806; 
Ryan  v.  McLeod,  82  0ratt.  877;  Jameson  v.  Jameson, 
86  Va.  54,  9  S.  E.  Rep.  480. 

In  Burch  v.  Hardwicke,  28  Gratt  56,  it  is  said  that 
"the  same  principle  applies  to  judg'meuts." 

tPetltlon  for  Rebearlng.— In  Rawlings  v.  Rawling-s, 
75  Va.  91.  the  court  citing-  the  principal  case  as 
authority,  said  if  the  decree  was  interlocutory  in  its 
character,  the  bill  could  be  treated  as  a  petition  for 
rehearing. 
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up  for  consideration  the  correctness  of  the  first 
decree;  and  If  the  first  decree  was  interlocutory, 
brlnffs  up  the  whole  case. 

4.  Contract  for  Sale  of  Land— EDforcement— Confederate 
noney.*— A  contract  for  the  sale  and  purchase  of 
land  made  in  January  1864,  forCk)nfederate  money, 
both  parties  beinff  sui  Jurit,  and  the  price  belnsr 
fair  at  the  time,  and  then  paid,  and  possession 
delivered,  will  be  enforced  at  the  suit  of  the  heirs 
of  the  vendee. 

0.  Petition— Statute  of  Limitations. t—if  the  petition 
for  an  appeal  Is  presented  within  the  period  for 
the  limitation  of  appeals,  it  is  sufllcient 

In  September  1867,  the  widow  and  heirs 
of  William  Ambrouse  filed  their  bill  in  the 
Circuit  court  of  Frederick  county,  against 
George  W.  Keller,  to  enforce  the  specific 
execution  of  a  contract  enteced  into  between 
the  said  Keller  and  Ambrouse  for  the  sale  bj 
Keller  to  Ambrouse  of  a  tract  of  land  lying 
in  the  county  of  Frederick. 

On  the  29th  of  January  1864,  the  parties 
entered  into  a  contract  under  seal,  by  which 
Keller  sold  to  Ambrouse  a  tract  of  land  in 
the  county  of  Frederick,  containing  one 
hundred  and  twenty-four  acres,  in  considera- 
tion of  the  sum  of  four  thousand  dollars, 
770  the  price  asked  by  *Keller,  which  was 
paid  at  the  time ;  and  Keller  contracted 
to  make  a  deed  to  Ambrouse  as  soon  as 
possible,  and  possession  was  to  be  given  on 
or  before  the  Ist  day  of  the  next  March. 
The  sale  was  made  for  Confederate  money, 
and  possession  was  delivered,  and  continued 
from  that  time  by  said  Ambrouse  during  his 
life,  and  since  his  death  by  his  widow  and 
heirs.  There  is  proof  that  the  parties  met 
for  the  purpose  of  making  the  deed,  and  the 
writing  of  it  was  commenced ;  but  it  could 
not  be  concluded  because  of  the  absence  of 
papers  which  were  necessary  to  furnish  a 
description  of  the  land.  There  is  also  proof 
that  after  the  war  Keller  spoke  to  a  lawyer 
to  write  the  deed,  who  prepared  it ;  but  Keller 
afterwards  declined  to  execute  it. 

•Specific  Execution  of  Contract—inadequacy  of  Con- 
sideration.—In  Stearns  v.  Beckham,  81  Oratt  800,  the 
court  lays  down,  as  the  rule  of  English  chancery 
"that  Inadequacy  of  consideration,  unconnected 
with  any  other  circumstance,  constitutes  no  valid 
objection  to  the  specific  execution  of  a  contract 
throufirh  the  medium  of  a  court  of  equity  unless  the 
Inadequacy  be  so  srreat  as  in  itself  to  be  sufficient 
evidence  of  fraud."  The  court  then  says  this 
EufiTlish  rule  has  been  followed  by  Virginia  in  sev- 
eral cases  and  cites  amouff  others,  the  principal 
case  to  sustain  the  assertion. 

'tConfederate  Honey.— In  Mead  v.  Jones,  9i  Oratt. 
860,  the  court,  citing- the  principal  case  to  sustain  the 
point,  said:  "Whatever  doubts  and  perplexities  as  to 
the  character  of  Confederate  States  treasury  notes 
and  the  validity  of  proper  payments  therein,  may 
have  attended  the  administration  of  justice  at  an 
early  period  after  the  close  of  the  late  war  with  the 
United  States,  there  cannot  at  this  day,  be  a  doubt 
that  they  constituted  a  valid  consideration;  and  that 
transactions  therein  closed  in  ffood  faith  during-  the 
war  by  parties  understanding  them  and  competent 
to  contract  will  not  be  reopened  by  this  court 
because  they  were  based  on  Confederate  States 
treasury  notes." 


Keller,  in  his  answer,  objected  to  the 
execution  of  the  contract,  on  the  ground 
that  the  contract,  being*  for  Confederate 
treasury  notes,  was  illegal  and  void  ;  that 
the  consideration  was  wholly  inadequate,  the 
Confederate  money  being  at  the  time  of 
the  contract  worth  but  ^00,  and  that  Am- 
brouse had  committed  a  fraud  upon  him  by 
assuring'  him  that  the  money  was  equal  to 
gx>ld ;  of  which  there  was  no  proof.  He  said 
he  was  willing  to  return  the  value  of  the 
money  he  received  with  interest  fx>om  Januarys 
1864,  upon  being  put  in  possession  of  his 
land;  if  the  plaintiffs  will  account  to  him  for 
the  rents  and  profits  of  it  for  the  same  time. 

The  cause  came  on  to  be  heard  on  the  23d 
of  July  1868,  when  the  court  held  that  the 
contract  ought  not,  upon  the  principles  of  9 
court  of  equity,  to  be  specifically  executed ; 
and  that  the  only  relief  to  which  the  plain- 
tiffs were  entitled  in  this  court  is  to  have  the 
value  of  the  Confederate  States  treasury 
notes  paid  by  Ambrouse  to  Keller  for  the 
lands,  repaid  to  the  personal  representative  of 
said  Ambrouse,  said  value  to  be  ascertained 
as  of  the  day  of  payment,  either  with  interest 
thereon  from  that  time  until  repaid,  deducting 
a  reasonable  rent  for  the  land,  or  setting 
off  said  interest  against  said  rent. 
771  *It  was  therefore  decreed  that  the  plain- 
tiffs, if  they  elect  so  to  do,  may  amend 
their  bill  by  making  the  personal  representa- 
tive of  William  Ambrouse,  deceased,  a  party 
to  the  same,  which  being  done  the  court  will 
proceed  to  ascertain,  throug^h  its  commis- 
sioner, the  value  of  the  said  treasury  notes  at 
their  day  of  payment,  &c.  If  on  the  other 
hand  the  plaintiffs  elect  to  proceed  at  law, 
then  the  bill  will  be  dismissed.  And  the 
cause  is  now  continued  to  give  the  plaintiffs 
reasonable  time  to  make  the  said  election 
between  this  and  the  next  term. 

On  the  28th  of  January  1869,  the  plaintiffs 
presented  they-  petition  to  the  court  to  be 
permitted  to  fiie  a  bill  of  review  to  the  decree. 
The  petition  was  accompanied  by  a  bill 
sworn  to  by  one  of  the  plaintiffs.  But  the 
court  denied  the  petition,  and  ordered  that 
unless  the  plaintiffs  should,  within  sixty  days 
from  the  end  of  this  term,  amend  their  bill 
by  making  the  personal  representative  of 
William  Ambrouse,  deceased,  a  party  thereto, 
and  elect  to  proceed  in  this  court  according  to 
the  principles  set  forth  in  said  decree,  their 
said  bill  shall  be  dismissed,  &c,  such  dis- 
missal to  be  without  prejudice  to  any  action 
at  law,  &c. 

On  the  12th  of  June  1869,  the  cause  came 
on  again,  when  the  plaintiffs,  not  having 
amended  their  bill,  and  the  time  allowed 
them  to  do  so  having*  expired,  it  was  decreed 
that  the  bill  be  dismissed  upon  the  terms 
of  each  party  paying  their  own  costs ;  and 
without  prejudice.  From  these  decrees  the 
plaintiffs  applied  to  a  judge  of  this  court  for 
an  appeal,  which  was  allowed.  This  appeal 
was  allowed  on  the  26th  of  October  1871. 

Conrad  A  Son,  for  the  appellants. 
Barton  A  Boyd,  for  the  appellee. 

BOULDIN,  J.  delivered  the  opinion  of  the 
court. 
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The  decrees  complained  of  in  the  petition 
for  appeal  were  rendered,  one  of  them 

772  on  the  23d  day  of  July  nses,  and  the 
other  on  the  28th   of  January  1869.    A 

subsequent  decree  finally  disposing  of  the 
cause  and  dismissing^  the  bill  was  rendered 
on  the  12th  day  of  June  1869.  The  appeal 
was  not  allowed  until  the  26th  day  of  Octo- 
ber 1871 ;  but  it  is  conceded  by  the  parties, 
by  counsel,  as  a  fact  in  the  cause  to  be  con- 
sidered by  the  -court,  that  the  petition  was 
presented  to  one  of  the  judges  of  this  court 
at  Staunton  during  the  August  term  of  the 
court,  1871,  which  commenced  August  10th 
and  closed  September  20th  1871. 

On  this  state  of  facts  it  has  been  earnestly 
and  ably  contended  by  the  counsel  for  the  ap- 
pellee that  the  petition  was  not  presented 
within  the  time  prescribed  by  law,  and  that 
the  appeal  should,  therefore,  be  dismissed  as 
improvidently  awarded. 
'  Under  the  statutes  existing  when  these  de- 
crees were  rendered,  and  still  in  force,  no 
appeal  can  be  allowed  from  any  final  judg- 
ment or  decree,  unless  the  petition  shall  be 
presented  within  two  years  after  the  date  of 
the  decree  or  judgment ;  and  it  is  obvious 
that  more  than  that  time  elapsed  between 
the  date  of  the  latest  of  the  three  decrees 
and  the  presentation  of  the  petition  for  an 
appeal.  It  does  not  appear  .from  the  conces- 
sion of  the  parties  on  what  day  of  August 
term  1871,  the  petition  was  presented,  but 
as  it  was  presented  at  Staunton  during 
that  term,  it  could  not  have  been  earlier 
than  the  10th  day  of  August  1871,  being  the 
1st  day  of  the  term.  Assuming  that  to  be 
the  true  date,  it  was  two  years  and  fifty-nine 
days  after  the  last  decree,  two  years  six 
months  and  thirteen  days  after  the  decree 
of  January  28th,  1869,  and  three  years  and 
eighteen  days  after  the  decree  of  July  23d, 
1868. 

But  by  the  act  of  the  5th  of  November  1870, 
Session  Acts  1869-70,  chapter  399,  pp.  553-4, 
passed  within  two  years  from  the  dates  of 
the  decrees  of  January  and  June  1869,  and 
amending  the  law  limiting  appeals  to  two 
years,  it  is  enacted  '*that  the  time  from 

773  the  26th  day  of 'January  eighteen  hun- 
dred   and  seventy,  to   the  passage   of 

this  act,  shall  be  excluded  from  the  com- 
putation of  said  period  of  two  years."  The 
time  thus  required  to  be  deducted  amounts 
to  nine  months  and  ten  days,  and  when  the 
deduction  is  made  in  this  case,  the  time  be- 
tween the  dates  of  the  decrees  of  January 
and  June  1869,  and  the  presentation  of  the 
petition,  will  be  less  than  two  years ;  and  the 
case  would  be  the  same  were  the  last  instead 
of  the  first  day  of  Staunton  term  assumed 
as  the  day  on  which  the  petition  was  pre- 
sented. 

The  appeal,  then,  from  those  decrees  was 
taken  in  due  time,  notwithstanding  the 
court  should  be  of  opinion  that  the  decree  of 
July  1868,  is  a  final  decree  and  no  longer 
subject  to  appeal. 

At  the  next  term  after  that  decree  was  ren- 
dered the  appellants  presented  to  the  court 
their  bill  of  review,  duly  supported  by  affida- 
vit, seeking  to  have  the  decree  reviewed  and 


reversed,  and  asked  leave  to  file  the  same; 
but  the  court,  by  decree  of  January  28th,  1869, 
refused  to  allow  the  bill  of  review  to  be  filed, 
decreed  adversely  thereto,  and  re-affirmed 
the  decree  of  July  1868;  and  not  only  from 
the  decree  of  July  1868,  but  from  this  decree 
of  January  1869,  the  appeal  to  this  court  was 
allowed.  This  appeal  from  the  last  decree 
is,  as  we  have  seen,  in  time,  and,  of  necessity, 
it  presents  for  our  consideration  the  propri- 
ety of  the  decree  of  July  1868,  sought  to  be 
reviewed.  If  that  decree  was  final  and 
erroneous  on  its  face,  the  bill  of  review 
should  have  been  allowed  and  the  decree 
reversed.  If  the  decree  was  interlocutory 
merely,  and  erroneous,  then  the  bill  of  review 
should  have  been  treated  by  the  court  as  a 
petition  for  a  rehearing,  and  the  decree 
should  have  been  reheard  and  reversed ;  and 
in  either  event,  the  refusal  of  the  court 
below  to  entertain  the  application  was  a 
proper  subject  of  appeal  to  this  court ;  and 
as  we  have  already  said,  the  appeal  is  in  time. 
See  2  Rob.  old  practice,  p.  418,  citing 

774  the  cases  of  Lees  v.  Braxton,  5  *Call, 
459,  and  Williamson  v.   Ledbetter,  2 

Munf .  521.  But  as  the  result  of  a  reversal  of 
the  decree  of  January  1869,  were  that  decree 
alone  to  be  considered  by  this  court,  would 
probably  be  to  send  the  case  back  to  the  Cir- 
cuit court,  with  instructtons  either  to  allow 
the  bill  of  review  to  be  filed,  or  to  rehear  the 
cause,  as  the  case  may  be,  and  would  thus 
be  attended  with  additional  expense  and 
delay  ;  it  is  proper  to  consider  and  decide 
the  question  so  ably  and  elaborately  argued 
at  the  bar,  viz  :  whether  the  decree  of  July 
1868,  is  final  or  interlocutory.  If  that  decree 
is  not  final,  but  interlocutory  merely,  then 
it  is  properly  before  us  on  the  appeal  in  this 
case,  notwithstanding  more  than  two  years 
have  elapsed  from  its  rendition. 

The  court  is  of  opinion,  that  the  decree  of 
July  1868,  was  not  a  final  decree,  but  was 
merely  interlocutory. 

The  distinction  between  final  and  interloc- 
utory decrees  has  been  a  subject  of  frequent 
discussion  before  this  tribunal,  and  is  now 
well  established  by  the  decisions  of  the  court. 

In  Cocke's  adm*r  v.  Gilpin,  1  Rob.  R.  20, 
46,  Judge  Cabell,  adopting  the  language  of 
Judge  Carr  in  Harvey  &  wife  v.  Branson,  1 
Leigh,  108,  said  :  "When  a  decree  makes  an 
end  of  a  case,  and  decides  the  whole  matter 
in  controversy,  costs  and  all,  leaving  noth- 
ing further  for  the  court  to  do,  it  is  certainly 
a  final  decree."  And  in  the  same  case,  p. 
27-8,  Judge  Baldwin  said  :  "Where  the  fur- 
ther action  of  the  court  in  the  cause  is 
necessary  to  give  completely  the  relief  con- 
templated by  the  court,  then  the  decree  is  to 
be  regarded  not  as  final  but  as  interlocutory." 

Here  we  have  very  briefly  and  clearly  pre- 
sented the  characteristic  features  of  a  final 
and  an  interlocutory  decree  ;  and  the  defini- 
tions thus  given  have  t>een  approved  and 
adopted  by  this  court  in  the  subsequent  case 
of  Fleming  &  als.  v.  Boiling  Sl  als.,  8  Gratt. 
292,  Moncure,  J.  delivering  the  opinion  of 
the  court. 

775  *Let  us  apply  the  test  to  the  decree 
of  July  1868. 
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The  suit  was  for  the  specific  performance 
of  a  contract  in  writing*,  signed  and  sealed  by 
the  parties,  for  the  sale  and  purchase  of  land  ; 
and  performance  was  resisted  mainly  on  the 
ground  of  inadequacy  and  failure  of  consid- 
eration ;  the  consideration  being  Confederate 
States  treasury  notes.  The  decree  merely 
set  forth,  that  in  the  opinion  of  the  court, 
upon  the  principles  of  a  court  of  equity,  the 
contract  ought  not  to  be  enforced  ;  but  it  did 
not  dismiss  the  bill.  On  the  contrary,  it  goes 
on  to  declare,  that  the  only  relief  to  which 
the  plaintiffs  were  entitled,  was  to  have  the 
value  of  the  Confederate  States  treasury 
notes  paid  by  their  ancestor  for  the  land, 
repaid  to  his  personal  representative ;  and 
that  upon  his  being  made  a  party  the  court 
would  proceed  to  ascertain  throug^h  one  of  its 
commissioners,  the  value  of  said  notes  at  the 
date  of  payment,  and  would  decree  accord- 
ingly ;  but  should  the  plaintiffs  elect  to  pro- 
ceed at  law,  the  bill  would  be  dismissed 
without  costs  to  either  party.  And  the  cause 
was  continued  to  the  next  term  to  give  the 
plaintiffs  a  reasonable  time  to  make  their 
election.  This  is  the  substance  of  the  decree; 
and  it  certainly  cannot  be  said  of  it,  that  it 
**makes  an  end  of  the  case,  and  decides  the 
whole  matter  in  controversy,  costs  and  all, 
leaving  nothing  further  for  the  court  to  do;" 
that  no  ** further  action  of  the  court  in  the 
cause  is  necessary  to  give  completely  the  re- 
lief contemplated  by  the  court."  On  the 
contrary,  the  court  after  settling  certain  prin- 
ciples as  applicable  to  the  case,  sedulously 
avoids  rendering  a  decree  in  favor  of  either 
party,  but  indicates  a  form  of  relief  to  which 
the  plaintiffs  were  entitled  in  the  cause  ;  and 
continues  it  with  a  pledge  on  the  face  of  the 
decree,  that  the  relief  thus  indicated  would 
be  ascertained  by  the  court  and  granted,  if 
elected  by  the  plaintiffs. 

Such  a  decree  is  plainly  interlocutory  ;  and 
the  appeal  allowed  in  the  cause,  brings  prop- 
erly before  this  court  the  entire  record. 
776  *This  brings  us  to  the  merits  of  the 
case  ;  about  which,  we  think  there  can 
be  no  doubt. 

Each  party  was  sui  juris,  and  no  advan- 
tage was  taken  on  either  side.  The  land 
was  sold  for  a  sum  in  Confederate  States 
treasury  notes,  demanded  for  it  by  the  ven- 
dor, and  deemed  at  the  time  by  both  parties 
its  fair  equivalent.  .The  entire  amount  of 
the  purchase  money  was  paid  in  cash  to  the 
vendor,  and  received  by  him  as  a  sufficient 
consideration — instructions  were  g'iven  to  a 
person  who  was  present  for  the  purpose,  to 
prepare  a  deed — officers  were  in  attendance 
to  take  and  certify  the  proper  acknowledg- 
ments— the  writing"  of  the  deed  was  com- 
menced, and  its  completion  was  only 
prevented  by  the  absence  of  certain  papers, 
which  were  necessary  to  ascertain  the  bound- 
aries of  the  land.  The  vendor  seems  to  have 
caused  a  deed  for  the  land  to  be  prepared  by 
his  counsel ;  and  always  until,  and  in  fact 
for  sometime  after,  the  fall  of  the  Confeder- 
acy, expressed  his  willing'ness  to  execute  it; 
but  in  some  way  its  execution  was  delayed. 

There  was  no  evidence  introduced  in  the 
cause  showing,   or  even  tending*  to  show, 


that  the  price  paid  for  the  land  was  not  at 
the  time  of  payment  its  full  value  in  Confed- 
erate States  treasury  notes ;  nor  was  there 
any  evidence  showing  that  one  dollar  of  the 
money  received  perished  in  the  vendor's 
hands.  On  the  contrary,  the  vendor  said  that 
he  would  be  able  to  make  a  satisfactory  use 
of  the  money. 

The  ground  on  which  the  Circuit  court 
refused  to  enforce  specific  performance  of  the 
contract,  evidently  was  not  that  the  consid- 
eration was  inadequate  at  the  date  of  the 
contract,  nor  that  there  was  fraud  in  the  sale, 
nor  undue  advantage  taken  of  the  vendor ; 
but,  that  in  the  state  of  the  law  when  the 
cause  was  heard  in  the  Circuit  court,  a  court 
of  equity  could  not  regard  Confederate  States 
treasury  notes  as  a  valid  consideration. 
Whatever  room  there  may  have  been  for 

777  discussion  on  that  ^subject  at  an  early 
period  after  the  close  of  the  war,  it  is 

no  longer  a  doubtful  or  open  question.  All 
doubt  about  it  has  been  removed  by  repeated 
decisions  as  well  of  the  United  States  Su- 
preme court  as  of  the  courts  of  the  several 
States.  Among  them  will  be  found  a  recent 
decision  of  this  court  directly  on  the  point, 
and  in  a  case  in  all  respects  analog'ous.  Hale 
V.  Wilkinson,  21  Gratt.  75. 

That  was  a  suit  for  the  specific  performance 
of  a  contract  made  durinsr  the  war  for  the  sale 
of  land  for  Confederate  States  treasury  notes, 
and  the  contract  was  specifically  enforced. 
Judge  Moncure,  speaking  for  thecourt,  says, 
that  in  determining  the  question  of  the  rig'ht 
to  specific  performance,  **we  must  carry  our- 
selves back  to  the  date  of  the  contract,  and 
the  time  when  the  purchase  money  was  paid. 
If  at  that  time  the  consideration  would  have 
been  deemed  adequate ;  if  the  court  would 
then  have  decreed  a  specific  execution  of  the 
contract,  had  this  suit  been  then  brought,  it 
follows,  I  think,  necessarily,  that  the  consid- 
eration must  now  be  deemed  adequate,  and  the 
court  must  now  decree  such  execution."  P. 
87.  We  approve  and  re-affirm  these  princi- 
ples ;  and  applying  them  to  the  facts  of  this 
case,  we  adopt  the  following  language  of  the 
same  learned  judge  :  *'Can  there  be  a  doubt, 
that  if  this  suit  had  been  then  brought  (that 
is,  when  the  contract  was  made,  and  the  price 
demanded  by  the  vendor  for  the  land  was 
fully  paid  in  cash,)  the  consideration  would 
have  been  then  considered  adequate,  and  the 
court  would  then  have  decreed  specific  execu- 
tion?   I  think  none  whatever."    Ibid,  p.  87. 

The  reasoning  and  conclusions  of  thecourt, 
throughout  the  entire  opinion,  are  referred 
to  as  strikingly  applicable  to  the  case  before 
us  ;  and  the  facts  are  in  all  material  respects 
alike.  If  there  be  a  difference  in  any  respect, 
that  difference  is  in  favor  of  the  enforcement 
of  the  contract  in  this  case.    In  Hale 

778  V.  Wilkerson,  there  'was,  as  to  a  por- 
tion of  the  purchase  money,  both  delay 

and  depreciation  before  the  payment  thereof 
was  completed ;  whereas,  in  this  case,  there 
was  compliance  with  the  contract  by  the  ven- 
dee to  the  letter,  by  the  payment  in  cash  of 
the  entire  price  demandail  by  the  vendor  for 
the  land.  The  vendor  thus  received  in  hand 
at  the  date  of  the  contract,  the  full  consider- 
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ation  demanded  bj  him  for  the  land,  leaving 
nothing  more  to  be  done  bj  the  vendee,  who 
was  not  for  one  moment  in  default. 

Under  such  circumstances,  there  cannot  be 
a  doubt  that  the  vendee  was  then,  and  that 
his  heirs  are  now,  entitled  to  a  specific  per- 
formance of  the  contract.  The  court  is, 
therefore,  of  opinion,  that  the  decree  of  July 
1868,  refusing  to  enforce  the  contract,  and  the 
subsequent  decrees  of  January  and  June  1869, 
are  erroneous,  and  should  be  reversed  with 
costs  to  the  appellants ;  and  that  a  decree 
should  be  entered,  requiring  the  appellee  to 
convey  the  land  in  the  contract  mentioned  to 
the  appellants,  with  general  warranty. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
appellants  are  entitled  to  a  specific  perform- 
ance of  the  contract  in  their  bill  mentioned, 
and  that  the  decrees  of  the  23d  day  of  July 
1868  and  of  the  28th  of  January  and  12th  of 
June  1869  are  erroneous. 

It  is  therefore  ordered  and  decreed  that  said 
decrees  be  reversed  and  annulled,  and  that 
the  appellee,  George  W.  Keller,  do  pay  to  the 
appellants  their  costs  by  them  expended 
about  the  prosecution  of  their  appeal  afore- 
said here.  And  this  court  proceeding  to 
render  such  decree  as  should  have  been  ren- 
dered by  the  said  Circuit  court,  doth  order 
and  decree  that  the  said  George  W.  Keller  do 
convey  to  the  plaintiffs,  in  said  Circuit  court, 
children  and  heirs  at  law  of  said  William 
Ambrouse,  deceased,  the  tract  of  land  de- 
scribed in  the  contract  of  the  29th  of 
779  'January  1864,  exhibited  with  the  bill, 
with  general  warranty  of  title ;  and 
that  said  George  W.  Keller  do  pay  to  the 
plaintiffs  their  costs  by  them  about  the  pros- 
ecution of  their  suit  in  said  Circuit  court 
expended.  And  should  the  said  George  W. 
Keller  fail  to  make  said  deed  within  sixty 
days  from  this  date,  the  court  doth  further 
order  and  decree  that  John  J.  Williams,  who 
is  hereby  appointed  a  special  commissioner 
for  that  purpose,  shall  in  the  name  and  on 
behalf  of  said  George  W.  Keller  convey  the 
said  tract  of  land  to  said  heirs  at  law  of 
William  Ambrouse  with  general  warranty  of 
title  on  the  part  of  said  Keller  and  at  his 
costs;  and  said  commissioner  shall  then 
report  his  proceedings  to  the  said  Circuit 
court  in  order  to  a  final  decree.  All  which  is 
ordered  to  be  certified  to  the  Circuit  court  of 
Frederick  county. 

Decree  reversed. 


780  'Myers  v.  Whitfield. 

November  Term,  1873.  Riclimond. 
Absent,  Bonu>iN.  J.* 
I.  Coaletferate  Money— ScsllDflf.— On  the  5th  of  Novem- 
ber 1882,  W  sold  at  auction  to  M  lots  In  the  city  of 
Richmond,  at  9143  per  front  foot,  worth  before  the 

*The  case  was  armed  before  his  election. 

See  principal  case  cited  in  Stearns  v.  Mason,  24 
Gratt  4M;  Merewether  ▼.  Dowdy.  26  Gratt  2S6: 
Bleme  v.  Brown,  10  W.  Va.  761:  Gilkeson  v.  Smith. 
15  W.  Va.  eo. 


war  990  per  foot,  one-fourth  cash,  and  the  balance 
in  one,  two  and  three  years.  Nothing  was  said  as 
to  the  kind  of  money  to  be  received,  thoug-h  the 
Impression  seems  to  have  been  that  currency 
would  be  taken.  M  paid  the  cash  and  the  first  and 
second  notes  In  currency,  and  he  tendered  pay- 
ment of  the  third  on  the  day  it  fell  due  In  Confed- 
erate money,  which  W  refused  to  receive.  After 
the  war  M  sues  in  equity  to  enjoin  the  sale  and  set 
up  his  tender.  Hsld:  It  was  a  contract  for  cur- 
rency; but  M  will  not  be  discharsred  by  havlnff 
made  the  tender  In  Confederate  money,  but  the 
debt  will  be  scaled  as  of  Its  date. 
X  Court  of  CoBdllstion— Decision  Not  Obilffstory.— The 
decision  of  the  court  of  conciliation  established 
by  the  military  authorities  after  the  war,  is  not 
oblifiratory  upon  a  party  who  did  not  consent  to  Its 
hearing  the  case. 

On  the  5th  of  February  1862»  Richard  and 
John  F.  Whitfield  sold  at  auction  three  lots 
in  the  city  of  Richmond,  fronting  on  Frank- 
lin street  seventy-eight  feet,  when  Solomon 
Myers  became  the  purchaser  at  one  hundred 
and  forty-three  dollars  per  front  foot.  The 
terms  of  sale  were  one-fourth  cash,  and  the 
balance  at  one,  two  and  three  years.  The 
cash  payment  was  made  in  Confederate 
money;  the  notes  of  the  purchaser  were  given 
for  the  credit  payments,  and  the  vendors 
conveyed  the  property  to  Myers,  who  con- 
veyed it  to  the  trustees  to  secure  the  pur- 
chase money.  The  notes  were  transferred 
by  John  F.  to  Richard  Whitfield,  who  received 

payment  of  the  first  and  second  notes 
781      as  they  fell  due  in  Confederate  *money; 

but  when  the  third  note  fell  due  he  re- 
fused to  receive  payment  in  that  currency. 
After  the  war,  Myers,  against  the  protest  of 
Whitfield,  as  his  executor  alleges,  brought 
the  case  before  the  court  of  conciliation,  and 
that  court  scaled  the  debt  at  its  gold  value 
when  it  fell  due;  but  Whitfield  refused  to  re- 
ceive the  money,  and  directed  the  trustees  to 
sell  under  the  trust  deed ;  and  Myers  there- 
upon filed  his  bill  in  the  Circuit  court  of  Rich- 
mond, to  enjoin  the  sale  and  have  the  note 
scaled.  The  Circuit  court  scaled  the  debt 
as  of  its  value  at  its  date,  amounting  to  two 
thousand  seven  hundred  and  eighty-eight 
dollars  and  fifty  cents,  with  interest  from  its 
date.  And  thereupon  Myers  applied  to  this 
court  for  an  appeal,  which  was  allowed. 
And  Whitfield's  executor  also  obtained  an 
appeal.  The  facts  are  stated  in  the  opinion 
of  Judge  Anderson. 

J.  Alfred  Jones  and  A.  Austin  Smith,  for 
the  appellant. 

A.  Johnston,  for  the  appellee. 

ANDERSON,  J.  This  is  an  application  of 
a  debtor,  to  a  court  of  equity,  for  relief  on  a 
contract  made  between  the  1st  of  January  1862 
and  the  10th  of  April  1865.  The  bill  alleges 
that  plaintiff,  who  is  appellant  here,  was  the 
purchaser  of  three  adjoining  lots  in  the  city 
of  Richmond,  having  a  front  on  Franklin 
street  of  twenty-six  feet  each,  which  were  ex- 
posed to  sale  at  public  auction  on  the  5th  day 
of  February  1862,  by  their  joint  owners,  Rich- 
ard Whitfield  and  John  F.  Whitfield,  at  the 
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price  of  $143  per  front  foot,  agg^regating  $11,- 
154.  That  agreeably  to  the  terms  of  the  sale, 
he  paid  one-fourth  of  the  purchase  money 
down,  in  Confederate  money,  and  g'ave  his 
three  several  notes,  in  equal  amounts,  paya- 
ble in  one,  two  and  three  years,  with  interest, 
for  the  remaining  three-fourths.  That  there- 
upon the  vendors  conveyed  him  the  title,  and 
he  gave  them  a  deed  of  trust  upon  the  lots  to 
secure  the  deferred  payments.    That  he 

782  *paid  the  two  first  notes,  as  they  fell 
due,  in  Confederate  currency,  and  ten- 
dered payment  of  the  last  note,  at  its  matur- 
ity on  the 5th  of  February  1865,  in  Confederate 
States  treasury  notes  ;  which  Richard  Whit- 
field, the  then  holder  and  owner  of  the  note, 
refused  to  receive. 

The  bill  also  alleges  that  plaintiff  applied 
to  the  court  of  conciliation  in  the  city  of 
Richmond  for  the  adjustment  of  the  contro- 
versy. And  that  said  court,  on  the  30th  of 
October  1865,  decided  that  plain  tiff  should  pay 
to  defendant  $85.37,  in  full  discharge  of  said 
note,  and  of  the  interest  which  had  accrued 
thereon,  to  the  date  of  said  judgment,  in  Fed- 
eral currency  :  which  sum  plaintiff  was  ready 
and  offered  to  pay  ;  but  the  said  Richard  re- 
fused to  receive  it.  He  insists  that  the  de- 
fendant is  concluded  from  demanding  any 
more  than  was  awarded  him  by  said  court, 
because :  1st,  It  is  a  res  adjudicata  ;  and  2nd, 
Because  the  decision  was  just  and  right. 

The  answer  takes  issue  upon  these  preten- 
sions of  the  bill.  The  Circuit  court  held  that 
it  was  a  Confederate  contract ;  but  that  the 
scale  should  be  applied  at  the  date  of  the  con- 
tract, and  decreed  that  the  plaintiff  should 
pay  to  the  defendant  $2,308.40,  with  interest 
from  the  5th  day  of  February  1862,  and  his 
costs.  From  that  decree  an  appeal  was  al- 
lowed the  plaintiff  to  this  court.  And  the 
defendant  has  filed  a  petition  for  a  cross  ap- 
peal, upon  the  ground  that  the  decree  is  er- 
roneous, in  not  allowing  him  the  face  of  the 
note. 

The  first  question  that  meets  us  is,  is  the 
defendant  concluded  by  the  judgment  of  the 
court  of  conciliation?  That  court  seems  to 
have  been  established  by  the  military  power, 
then  dominant  in  this  state,  as  a  temporary 
expedient,  to  arbitrate  and  adjust  disputes 
between  citizens  during  the  suspension  of  the 
civil  authority.  It  was  composed  of  gentle- 
men of  learning  and  ability,  one  of  whom  is 
a  distinguished  member  of  this  bar ;  and  the 
other  afterwards  presided  in  one  of  the  Cir- 
cuit   courts    of    this    commonwealth. 

783  This  decision  might  be  suggestive  *of 
what  was  right,  and  entitled  to  a  per- 
suasive influence  ;  but  can  only  be  advisory. 
It  could  not  have  the  force  of  an  award,  al- 
though the  gentlemen  composing  the  court 
were  authorized  by  the  order  to  arbitrate,  it 
not  being  shown  that  the  appellant  consented 
to  the  submission  to  their  arbitrament.  The 
answer  denies  that  he  consented,  and  alleges 
that  he  protested  against  the  jurisdiction  of 
the  court.  Can  it  have  the  force  of  a  judg- 
ment? The  military  order  does  not  seem  to 
contemplate  it,  as  it  authorizes  the  appoint- 
ees to  "arbitrate'* ;  and  expressly  provides 
that  its  decisions  shall  be  no  bar  to  legal 


remedies,  when  the  civil  laws  and  civil  courts 
are  re-established.  It  seems  to  have  been 
designed  in  its  institution  to  enlighten  the 
conscience  of  the  military  commander,  who 
doubtless  needed  enlightenment ;  for  it  seems 
that  its  decisions  could  only  be  enforced  at 
his  pleasure.  The  decisions  of  such  a  tribu- 
nal cannot  be  binding  upon  the  judicial 
tribunals  of  the  state,  and  cannot  conclude 
the  appellant  in  this  case. 

Section  4,  chap.  71,  of  the  act  passed 
March  3,  1866,  acts  of  1865-6,  p.  185,  called 
the  adjustment  act,  provides  that  *4n  any 
case  wherein  it  shall  appear  that  on  any 
contract  made  or  liability  incurred  on  or 
after  the  Ist  day  of  January  1862  and  before 
the  10th  day  of  January  1865,  the  debtor  on 
or  after  the  maturity  of  the  claim  against 
him,  and  within  the  period  above  mentioned, 
made  to  the  creditor  a  bona  fide  and  actual 
tender  of  the  amount  due,  in  the  said  Con- 
federate States  treasury  notes,  or  other 
equal  or  better  currency,  and  that  the  cred- 
itor then  refused  to  accept  the  same,  a  court 
of  equity  may  grant  relief  to  the  debtor, 
unless  it  appear  that  the  creditor  was  justi- 
fied in  refusing  to  accept  the  amount 
tendered,  on  account  of  a  substantial  and 
decided  depreciation  of  said  currency  after 
the  time  at  which  payment  ought  to  have 
been  made,  and  before  the  time  at  which  the 
tender  was  made."  The  debtor  in  this  case, 
having  made  the  tender  on  the  day  of 
784  the  maturity  *of  the  note,  his  case 
does  not  fall  within  this  exception. 
He  is  entitled  to  relief,  "unless  (as  is  further 
provided)  it  otherwise  appear  to  be  inequi- 
table to  grant  such  relief.**  This  section 
invests  a  court  of  equity  with  plenary  juris- 
diction to  inquire  what  was  the  contract ; 
whether  the  currency  tendered  was  in  com- 
pliance with  it,  and  whether  the  creditor 
was  justified  in  refusing  it,  and  to  give  the 
debtor  such  relief  as,  under  all  the  circum- 
stances of  the  case,  would  be  equitable.  It 
involves  an  inquiry  into  the  whole  transac- 
tion, with  an  express  inhibition  to  grant  the 
debtor  any  relief  which  would  be  "inequi- 
table.** This  brings  us  to  the  inquiry,  what 
was  the  contract  between  these  parties  ? 

The  appellee,  in  his  answer,  assumes  that 
the  negotiable  notes,  the  deed  of  conveyance 
and  the  deed  of  trust  furnish  the  only  legal 
evidence  of  the  contract,  and  that  they  must 
be  interpreted  according  to  the  principles 
of  the  common  law  and  the  statutes  of  Vir- 
ginia, and  the  acts  of  Congress,  which  were 
in  existence  and  in  force  at  the  time  the  con- 
tract was  made.  If  that  position  is  tenable, 
it  is  very  clear  that  it  must  be  construed  to 
be  a  specie  contract.  But  that  position  can- 
not be  maintained.  Section  1  of  the  act  of 
Assembly  supra  provides  that  either  party 
may  rely  upon  parol,  or  other  relevant 
evidence,  to  show  what  was  the  true  under- 
standing and  agreement  of  the  parties,  ex- 
pressed or  to  be  implied,  as  to  the  kind  of 
currency  with  which  the  contract  was  solv- 
able, or  with  reference  to  which,  as  a  stand- 
ard of  value,  it  was  entered  into.  And  the 
whole  current  of  decisions  by  this  court  is  to 
the  effect  that  the  design  and  operation  of 
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the  act  being  to  ascertain  and  enforce  what 
was  really,  and  in  truth,  the  contract  between 
the  parties,  and  not  to  impair  the  obligation 
of  the.  contract,  it  is  constitutional  and 
valid.  So  that  this  is  a  res  ad  judicata,  and 
no  longer  an  open  question. 
Again,  it  is  argued  by  the  learned  counsel 
for  the  appellant  that,  inasmuch  as  the 

785  act  of  Assembly  reversing  ♦the  com- 
mon law  presumption  was  not  passed 

nntil  subsequent  to  this  transaction,  and  did 
not  go  into  effect  until  the  20th  of  October 
1863,  the  common  law  presumption  that  a 
contract  to  pay  so  many  dollars  is  a  contract 
to  pay  specie,  prevailed  at  the  date  of  this 
contract  and  must  govern  the  case.  It  is 
true  that  the  appellant  cannot  derive  any 
benefit  from  the  act  of  1863,  it  being  subse- 
quent to  the  transaction,  and  only  prospect- 
ive in  its  operation.  By  force  of  that  act  all 
contracts  made  on  the  20th  of  October  1863, 
and  sut>Bequently,  for  payment  of  money, 
shall  l>e  presumed  to  l>e  for  currency,  unless 
there  is  an  express  intendment  to  the  con- 
trary. So  that  the  effect  of  that  act  was  to 
create  a  presumption  of  law  just  the  reverse 
of  the  common  law  presumption. 

But  the  appellant  does  not  rely  upon  that 
statute ;  nor  does  he  rely  upon  a  presump- 
tion of  law  in  support  of  his  pretension.  But 
be  relies  upon  a  presumption  of  fact,  that  the 
sale  was  not  made  to  him  for  specie,  but  was 
made  for  the  prevailing  currency.  This  he 
is  authorized  to  do,  not  by  the  act  of  1863, 
bnt  by  the  act  of  1866,  which,  we  have  seen, 
changes  the  rules  of  evidence  in  relation  to 
contracts  made  between  the  1st  of  January 
1862,  and  the  10th  of  April  1865,  in  order  to 
ascertain  and  enforce  the  true  understanding 
and  agreement  of  the  parties  in  respect  to  the 
kind  of  currency  in  which  they  were  solvable. 
And  there  can  l>e  no  question  now  as  to  its 
constitutionality.  To  say  that  it  was  not 
competent  for  either  party  to  show  by  parol, 
or  other  relevant  evidence,  direct  or  by  im- 
plication, that  the  understanding  and  inten- 
tion of  the  parties  were  really,  and  in  fact,  the 
reverse  of  the  common  law  presumption, 
would  be  to  annul  the  law,  for  it  would  defeat 
its  very  end  and  scope. 

The  note  in  controversy,  as  we  have  seen, 
was  given  for  the  last  instalment  of  the  pur- 
chase money,  and  l>ears  date  February  5th, 
1862.     If  it  had  been   given  a  month 

786  *and  a  few  days  earlier,  it  would  not 
have   fallen  within  the  provisions  of 

this  act.  It  was  given  at  a  time  when  Con- 
federate money  was  comparatively  but  little 
depreciated,  and  when  it  constituted,  together 
with  Virginia  State  treasury  notes  and 
Richmond  City  notes,  all  of  a  uniform  value, 
the  circulating  medium  of  the  city. 

The  vendors  were  not  present  at  the  sale. 
And  the  auctioneer  and  all  the  witnesses  who 
testify  on  that  subject,  except  one  (Moses  L. 
Straus,  a  witness  for  plaintiff),  say  that 
nothing  was  said  by  the  auctioneer  at  the 
sale  ai  to  the  kind  of  currency  in  which  pay- 
ment would  be  required.  Straus  says  that 
the  auctioneer  said  the  cash  payment  would 
be  received  in  Confederate  money,  but  he 
agrees  with  all  the  rest,  that  nothing  was 


said  as  to  the  deferred  payments.  And  the 
auctioneer  says  that  he  received  no  instruc- 
tions from  the  vendors  as  to  the  kind  of 
currency  which  would  be  required. 

But  that  there  was  an  impression  on  the 
minds  of  the  bidders  and  bystanders  at  the 
sale  that  payment  would  not  be  required  in 
specie,  I  think,  is  shown  by  all  the  testimony 
in  the  record  on  that  subject,  and  also  by  the 
price  bid  for  the  property,  and  that  they 
expected  payment  to  be  made  in  the  prevailing 
currency.  Though  if  Straus  is  not  mistaken, 
it  would  have  been  implied  that  no  assurance 
was  intended  to  be  given  as  to  the  deferred 
payments.  But  whilst  the  above  impression 
prevailed,  it  is  evident  that  neither  the  ven- 
dors nor  the  auctioneer  said  or  did  anything 
to  create  such  an  impression. 

The  appellee  states,  in  his  answer,  that  he 
and  his  joint  vendor  sold  on  time  as  to  part 
of  the  purchase  money,  with  the  expectation 
that  l>efore  the  deferred  payments  were  due 
the  confederation  would  be  established  and  a 
firm  and  permanent  currency  provided,  in 
which  they  would  receive  payment.  And 
that  they  would  have  been  unwilling  to  have 
sold  entirely  for  cash.  From  this  the 
787  inference  is  unavoidable  that  they  *did 
not  intend  the  sale  to  be  for  specie. 
And  they  must  have  known,  from  the  price 
bid  for  the  property,  that  the  purchaser  did 
not  regard  it  as  a  sale  for  specie.  And  the 
confirmation  of  the  sale,  under  these  circum- 
stances, by  the  vendors,  forbids  that  they 
should  afterwards  be  allowed  to  claim  it  to 
have  been  a  specie  contract. 

Whilst  it  was  well  understood  by  both 
parties  that  the  sale  was  not  for  specie,  there 
was  no  clear  or  definite  understanding  as  to 
the  character  of  the  currency  in  which  the 
deferred  payments  should  be  made— at  least, 
no  such  understanding  as  would  amount  to 
a  binding  contract  on  the  part  of  the  vendors 
to  receive  payment  of  the  last  note  as  its 
maturity  in  an  almost  worthless  paper, 
though  it  might  retain  the  impress  of  a  Con- 
federate currency.  They  had  the  right,  if 
they  chose,  to  receive  payment  in  a  depreci- 
ated currency.  And  they  did  receive  the  first 
and  second  deferred  payments  in  a  greatly 
depreciated  currency,  especially  the  latter. 
And  having  accepted  it,  the  purchaser's  obli- 
gations, to  that  extent,  were  discharged.  By 
the  proviso  to  section  2  of  the  act  of  adjust- 
ment, supra,  he  is  entitled  to  have  "full 
credit  for  the  nominal  amount  so  paid,  and 
such  payment  shall  not  be  reduced.''  And 
I  apprehend  it  cannot  be  rcKluced  by  requiring 
him  to  pay  a  larger  amount  in  discharge  of 
the  last  payment,  in  consideration  that  the 
vendors  had  accepted  the  discharge  of  the 
antecedent  instalments  in  a  very  depreciated 
currency. 

The  evidence  does  not  show  that  it  was  the 
true  understanding  and  agreement  of  the 
parties  that  payment  should  be  made  in  any 
particular  distinctive  currency.  But  it  does 
show,  I  think,  that  it  was  not  made  with 
reference  to  specie  as  the  standard  of  value, 
but  to  the  currency  which  prevailed.  State 
and  Conf  CKlerate,  which  being  of  equal  value, 
were  indifferently  the  standard  of  value  in 
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this  contract.  There  is  nothing  in  the  record 
to  show  that  it  was  the  understanding 
788  and  agreement  of  *the  parties,  either 
express  or  by  implication,  or  in  effect, 
that  the  purchaser  should  have  the  right  to 
pay,  and  the  vendors  should  be  bound  to 
receive,  in  discharge  of  the  deferred  instal- 
ments, or  either  of  them.  Confederate  cur- 
rency, however  worthless  it  might  become. 

I  am,  therefore,  of  opinion  that  Richard 
Whitfield  was  justified  in  refusing  to  accept 
the  Confederate  treasury  notes  which  were 
tendered  in  discharge  of  the  last  note  at  its 
maturity,  when  forty  dollars  thereof  were 
worth  only  one  dollar  in  gold.  And  that  it 
would  be  very  inequitable  to  allow  the  appel- 
lant to  discharge  his  obligation  now  and  to 
relieve  the  property  from  the  incumbrance 
by  the  payment  of  the  gold  value  of  the 
money  so  tendered. 

But  it  would  not  comport  with  his  contract 
to  require  him  to  pay  the  face  of  his  note  in 
specie,  or  in  a  currency  nearly  equal  to  specie. 
It  seems  to  me  that  the  most  equitable  and 
just  solution  is.  to  estimate  the  fair  value  of 
the  lots  at  the  date  of  the  contract  in  gold, 
and  to  require  the  purchaser  to  pay  one- 
fourth  of  that  sum,  with  interest,  according 
to  the  terms  of  the  sale,  the  last  note  being 
for  one-fourth  of  the  purchase  money,  as  it 
provided  by  the  second  section  of  the  act  of 
adjustment,  as  amended  by  the  act  of  Febru- 
ary 28,  1867.  And  a  majority  of  the  court 
being  of  opinion  that  the  sum  decreed  to  be 
paid  by  the  court  below,  in  the  present  cur- 
rency, is  about  one-fourth  of  the  value  of  the 
lots  at  the  date  of  the  sale,  and  is  as  much  as 
the  appellee  is  entitled  to  receive,  his  cross 
appeal  must  be  dismissed  with  costs.  And 
the  decree  of  the  Circuit  court  is  afiirmed. 

MONCURE,  P.,  concurred  in  the  opinion 
of  Anderson,  J. 

CHRISTIAN  and  STAPLES,  Js.,  con- 
curred in  affirming  the  decree. 

Decree  affirmed. 


789  ♦Lee,  Sergeant,  v.   Murphy. 

November  Term,  1872,  Richmond. 

[12  Am.  Rep.  568.] 
Absent.  Christian.  J. 

I.  Conditional  Pardon— Authority  of  Qovernor.— Tlie 

Governor  of  Virfflnia  has  authority  under  the 
constitution,  to  ffrant  a  conditional  pardon  to  a 
prisoner  convicted  of  a  felony. 

a.  Same— Kind  of  Condition.— The  condition  annexed 
to  a  pardon  must  not  be  impossible,  immoral  or 
illesral,  but  it  may  with  the  consent  of  the  prisoner 
be  any  punishment  recoffnlzed  by  statute,  or  by 
the  common  law  as  enforced  in  this  State. 

3.  Same— 5ttb0tltutlon  of  LesMr  Punlehment— Though 
the  warrant  of  the  Oovemor  speaks  as  commuting 
the  punishment,  yet  as  it  substitutes  a  less  for  a 
greater  punishment,  and  Is  intended  to  be  done, 
and  is  done,  with  the  consent  of  the  prisoner,  it 
will  be  considered  a  pardon,  and  not  a  commuta- 
tion of  the  punishment 


In  April  1872,  I^awrence  Murphy  was  tried 
and  convicted  of  a  felony  in  the  Hustings 
court  of  the  city  of  Richmond,  and  was  sen- 
tenced to  be  imprisoned  in  the  penitentiary 
for  three  years.  He  thereupon  applied  to 
the  Governor  for  relief ;  and  Governor  Walker 
issued  the  following  warrant : 

Virginia — to  wit : 

It  appearing  to  the  executive  that  Law- 
rence Murphy,  now  confined  in  the  city  jail 
of  Richmond,  awaiting  removal  to  the  pen- 
itentiary under  sentence  of  the  Hustings 
court  of  said  city,  for  unlawful  shooting,  is 
a  fit  subject  for  commutation  of  sentence : 

Therefore,  I,  Gilbert  C.  Walker,  Governor 
of  the  Commonwealth  of  Virginia,  have  in 
pursuance  of  authority  vested  in  the  execu- 
tive by  law,  thought  proper  to  commute,  and 
do  hereby  commute  the  punishment  of  the 
said  Lawrence  Murphy,  from  impriaon- 

790  ment  in  the  ♦penitentiary  for  the  term 
of  three  years,  into  imprisonment  in 

the  city  jail  of  Richmond  for  the  term  of 
twelve  months  from  the  date  hereof. 

Given  under  my  hand  as  Governor,  and 
under  the  lesser  seal  of  the  Commonwealth, 
this  18th  day  of  May  A.  D.  1872. 

By  the  Governor :  G.  C.   Walker. 

James  McDonald, 

Secretary  of  the  Commonwealth. 

On  this  paper  was  the  following  endorse- 
ment by  Murphy : 

I,  Lawrence  Murphy,  hereby  accept  the 
within  commutation  of  my  sentence  as 
therein  expressed,  with  the  condition  set 
forth.  Lawrence  Murphy. 

May  18th,  1872. 

On  the  8th  of  June,  Murphy  presented  his 
petition  to  the  judge  of  the  Hustings  court 
of  the  city  of  Richmond,  complaining  that 
he  was  illegally  detained  in  the  city  jail,  in 
the  custody  of  N.  M.  Lee,  the  city  sergeant, 
and  jailor ;  and  praying  for  a  writ  of  habeas 
corpus.  The  writ  was  issued ;  and  N.  M. 
Lee,  the  sergeant  of  the  city,  brought  in  the 
prisoner,  and  returned  that  he  held  him  by 
virtue  of  the  sentence  aforesaid,  and  the 
direction  of  the  judge  of  the  court  to  await 
the  application  of  the  prisoner  to  the  Gov- 
ernor for  a  pardon;  and  such  application 
having  failed,  he  was  directed  by  the  judge 
of  said  court,  to  convey  the  said  Lawrence 
Murphy  to  the  penitentiary. 

The  case  was  heard  on  the  14th  of  June 
1872,  when  the  prisoner  introduced  the  war- 
rant of  the  Governor,  with  the  written  ac- 
ceptance of  the  prisoner  endorsed  thereon ; 
and  the  Commonwealth  introduced  the  judg- 
ment and  sentence  of  the  Hustings  court ; 
and  thereupon  the  court  discharged  the  pris- 
oner from  custody.  To  this  opinion  and 
judgment  Lee,  sergeant,  excepted :  and  stat- 
ing to  the  court  that  he  intended  to  apply 
for  a  writ  of  error  to  the  judgment,  it 

791  was  ordered  that  *the  same  be  sus- 
pended until  the  25th  of  July ;  and  on 

the  application  of  the  prisoner,  he  was 
admitted  to  bail.  The  writ  of  error  was 
awarded  by  a  judge  of  this  court. 

The  Attorney-General,  for  the  appellant. 

Cabell  &  Meredith,  for  the  appellee. 
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STAPLES,  J.  The  record  in  this  case 
presents  for  our  consideration  two  important 
and  interesting*  questions.  First,  has  the 
governor  of  the  State  the  constitutional 
power  to  grant  conditional  pardons ;  and 
second,  is  the  paper  which  emanated  from 
the  Executive  Department  on  the  18th  of 
May  1872,  and  is  filed  as  an  exhibit  in  this 
cause,  to  be  considered  a  conditional  pardon, 
or  a  mere  commutation  of  punishment.  It 
is  laid  down  in  Blackstone  Com.,  vol.  4,  p. 
401.  that  a  pardon  may  be  conditional — that 
is.  the  King  may  extend  his  mercy  upon 
what  terms  he  pleases,  and  may  annex  to 
his  county  a  condition  precedent  or  sut>se- 
quent.  on  the  performance  whereof  the  valid- 
ity of  the  pardon  will  depend :  and  this 
by  the  common  law.  All  the  writers  on 
criminal  law  concur  in  this  doctrine;  and 
the  English  books  are  full  of  authorities  in 
support  of  it.  1  Chitty's  Crim.  Law,  714 ;  2 
Hawkins  P.  C,  Pardon ;  1  Leach  Crim.  Law, 
223,  393 ;  In  the  matter  of  Parker  &  als.,  5 
Mees.  Sl  Welsh.  R.  32. 

This  power  has  been  exercised  by  the  King 
of  England  from  time  immemorial,  not  as  a 
part  of  his  royal  prerogative,  but  as  ,an 
incident  to  the  general  pardoning  power. 
The  King  may  annex  a  condition  to  his 
bounty,  not  because  he  is  king  and  clothed 
with  royal  attributes,  but  because  being  in- 
vested with  the  general  power  of  pardoning, 
he  has  the  right  to  prescribe  the  terms  and 
limitations  under  which  he  will  exercise  it. 
To  **grant  conditional  pardons,'*  then,  sim- 
ply implies  a  contract  between  the  sover- 
eign power  and  the  criminal,  that  the 
792  *former  will  release  the  criminal  upon 
certain  conditions  imposed  by  the 
sovereign  and  accepted  by  the  criminal.  It 
is  not  an  inference  from  the  general  power 
of  pardon,  but  appertains  to  it  and  is  a  part 
of  it. 

These  are  the  doctrines  and  maxims  of  the 
common  law.  They  were  familiar  to  the 
jurists  and  statesmen  of  Virginia  at  the  time 
of  the  adoption  of  our  first  constitution.  In 
the  language  of  Chief  Justice  Marshall,  *'As 
the  power  has  been  exercised  from  time 
immemorial  by  the  executive  of  that  nation, 
whose  language  is  our  language,  and  to 
whose  judicial  institutions  ours  bears  a  close 
resemblance,  we  adopt  their  principles  re- 
specting the  operation  and  effect  of  a  pardon, 
and  look  to  their  books  for  the  rules  prescrib- 
ing the  manner  in  which  it  is  to  be  used  by 
the  person  who  would  avail  himself  of  it. 
United  States  v.  Nelson,  7  Peters  U.  S.  R. 
150. 

The  constitution  of  1776  declares  that  the 
Governor  shall,  with  the  advice  of  the  coun- 
cil of  ^tate,  have  the  power  of  granting 
reprieves  or  pardons,  except  where  the  prose- 
cution shall  have  been  carried  on  by  the 
House  of  delegates,  or  the  law  shall  otherwise 
particularly  direct.  And  this  power  is  con- 
ferred in  language  almost  identical  in  all 
the  amended  constitutions,  except  that  it 
can  now  only  be  exercised  after  conviction. 
The  same  terms  are  used  substantially  in 
the  constitutions  of  nearly  all  the  States, 
and  in  the  constitution  of  the  United  States. 


For  example,  the  constitution  of  Pennsylva- 
nia, both  of  1790  and  1838,  provides  that  the 
Governor  shall  have  power  to  remit  fines 
and  forfeitures,  and  grant  reprieves  and 
pardons.  Under  this  provision,  it  was 
unanimously  decided  by  the  Supreme  court 
of  that  State,  that  "the  Governor  may  annex 
to  a  pardon  any  condition,  whether  precedent 
or  subsequent,  not  forbidden  by  law  ;  and  it 
lies  on  the  grantee  to  perform  it :  and  if  the 
condition  is  not  performed,  the  original  sen- 
tence remains  in  full  force,  and  may  be 
carried  into  effect.** 

793  ♦The  Supreme  court  of  Massachu- 
setts, in  construing  a  similar  clause  in 

the  constitution  of  that  State,  used  this 
language:  '*The  power  of  pardoning  of- 
fences is  conferred  on  the  executive  by  the 
eighth  article  of  the  second  chapter  of  the 
constitution.  It  is  general  and  extends  to 
all  cases,  except  convictions  by  the  Senate 
on  impeachtnent.  This  exception  proves  the 
comprehensive  nature  of  the  power.  The 
only  limitation  to  its  exercise  is  that  pardon 
shall  not  be  granted  before  conviction.  The 
general  power  necessarily  contains  in  it 
the  lesser  power  of  remission  and  commuta- 
tion. If  the  whole  offence  may  be  pardoned, 
a  fortiori,  a  part  of  the  punishment  may  be 
remitted,  or  the  sentence  commuted.  If  an 
absolute  pardon  may  be  granted,  of  course  a 
conditional  one  may  be."  Perkins  v.  Ste- 
phens, 24  Pick.  R.  278. 

In  the  People  v.  Potter,  1  Parker*s  Crim. 
Rep.  47,  53,  Judge  Edmonds  of  the  Supreme 
court  of  New  York,  in  commenting  upon  the 
words  ''shall  have  power  to  grant  reprieves 
and  pardons,**  declares,  "The  decisions  of 
the  courts  in  our  State,  in  several  of 
the  States  of  the  Union,  in  the  courts 
of  the  United  States  and  in  the  courts  of 
the  British  Empire,  have  all  regarded  these 
words  as  conveying  the  right  to  attach  con- 
ditions to  the  grant  of  a  pardon.**  The 
courts  of  South  Carolina,  of  Arkansas,  New 
Jersey  and  Maryland,  have  construed  like 
clauses  in  constitutions  of  those  States  in  the 
same  way.  If  there  are  any  contrary  deci- 
sions, they  have  escaped  my  attention.  It 
is  true,  that  under  the  constitution  and  laws 
of  several  of  these  States,  express  power  is 
given  to  the  executive  to  grant  pardons  upon 
such  terms  as  he  may  think  proper  ;  but  the 
courts  there  hold  that  the  power  in  question 
is  conferred  by  the  general  words,  and  exists 
independently  of  these  enactments.  Mr. 
Wirt,  while  Attorney-General  of  the  United 
States,  expressed  the  opinion,  that  the  power 
of  pardoning  absolutely  includes  the  power 
of    pardoning    conditionally;   on    the 

794  *principle  that    the  greater  power  in- 
cludes the  less.  Opinions  of  Attorney- 
General,  250. 

These  doctrines  have  received  the  unquali- 
fied assent  of  the  most  approved  writers  on 
criminal  law  in  the  United  States.  The  rule 
is  thus  expressed  in  Bishop  on  Crim.  Law, 
vol.  1,  sec.  760:  A  pardon  may  be  full  or 
partial,  absolute  or  conditional.  In  some  of 
the  States  this  is  so  by  the  express  words  of 
the  constitution ;  and  where  the  words  are 
not  express,  the  same  result  flows  from  the 
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doctrine  that  with  us  a  power  g'eneral  in  its 
terms  takes  the  construction  given  it  in  the 
Bng'lish  common  law,  whence  our  law  is 
derived. 

This  citation  of  authorities  would  be  in- 
complete without  some  notice  of  the  case  of 
ex  parte  Wm.  Wells,  18  How.  U.  S.  R.  307 ;  a 
well  considered  decision  of  the  Supreme  court 
of  the  United  States.  In  that  case  Wells  was 
convicted  of  murder  in  the  first  degree,  and 
was  sentenced  to  be  hanged.  A  pardon  was 
granted  him  by  President  Fillmore,  upon 
condition  that  he  be  imprisoned  during  his 
natural  life ;  which  was  accepted  by  the 
prisoner.  He,  however,  applied  for  a  writ  of 
habeas  corpus,  on  the  ground  that  the  pardon 
was  absolute,  and  the  condition  void.  The 
Supreme  court  was  of  opinion,  that  the 
language  used  in  the  constitution,  as  to 
the  power  of  pardoning,  must  be  construed 
by  the  exercise  of  that  power  in  England 
prior  to  the  revolution,  and  in  the  States 
prior  to  the  adoption  of  the  constitution  ; 
that  the  power  of  the  president  to  pardon 
conditionally  is  not  one  of  inference,  but  is 
conferred  in  terms ;  the  language  being,  *Ho 
grant  reprieves  and  pardons";  which  includes 
conditional  as  well  as  absolute  pardons. 

It  must  be  borne  in  mind  that  under  the 
Federal  system  there  are  no  common  law 
offences ;  the  courts  have  no  common  law 
jurisdiction ;  and  the  President  can  only 
exercise  such  powers  as  are  specifically 
granted  in  the  constitution.  Whereas 
795  in  this  state  the  common  law  *has  been 
adopted,  and  made  the  rule  of  action, 
unless  plainly  repugnant  to  the  constitution 
and  statutes  of  the  state^  The  reasons  with 
us  for  adhering  to  the  common  law  doctrines 
in  regard  to  granting  conditional  pardons, 
are  much  stronfi;-er,  therefore,  than  any  ap- 
plying to  the  Federal  courts.  The  practice 
of  granting  such  pardons,  it  will  thus  be  seen, 
is  fully  recognized  in  England  ;  is  fully  sus- 
tained by  the  most  approved  writers  in  this 
country  ;  by  the  decisions  of  both  Federal 
and  state  courts.  The  identity  of  the  words 
used  in  nearly  all  the  constitutions,  the 
uniformity  of  construction  given  to  those 
words  by  all  the  courts  which  have  had  the 
subject  under  consideration,  lead  irresistibly 
to  the  conclusion  that  the  framers  of  our  con- 
stitution employed  the  same  terms  in  the 
sense  thus  explicity  and  plainly  established. 

The  counsel  for  the  prisoner  tells  us,  how- 
ever, that  whatever  may  be  the  rule  else- 
where, the  case  of  Commonwealth  v.  Fowler, 
4  Call,  35,  has  established  a  different  doctrine 
in  Virginia.  A  slight  examination  of  the 
case  will  show  that  this  is  a  mistake.  Fowler 
was  convicted  of  felony  in  the  General 
court ;  and  was  pardoned  by  the  Executive 
on  the  express  condition  that  he  (Fowler) 
shall  forthwith  submit  himself  to  such 
authority  as  the  Executive  shall  put  over 
him,  for  the  purpose  of  confining  him  to 
labor  bodily  in  such  manner  and  on  such 
works  as  a  majority  of  the  directors  of  pub- 
lic buildings  shall  direct ;  and  he  shall  con- 
tinue to  work  thereon  as  a  common  laborer 
for  the  space  of  three  years,  and  shall  not 
be  absent  therefrom  at  any  time  without  due 


license  first  obtained.  This  court  decided 
this  condition  to  be  illegal.  No  reasons  are 
given,  and  we  are  therefore  left  to  conjecture 
the  grounds  of  the  decision.  It  will  be  noted, 
however,  the  court  do  not  say  that  the  gov* 
ernor  is  not  authorized  to  g^rant  conditional 
pardons  ;  but  that  ''the  condition  annexed  to 
this  pardon  is  illegal  '*  And  so  it  might 
well  be- held.  The  effect  of  the  condition 
was  to  make  the  prisoner  practically  a 
7%  slave  •for  three  years.  The  authority 
to  be  put  over  him  might  at  any  time 
be  changed  at  the  caprice  of  the  governor ; 
and  the  labor  he  was  required  to  perform 
might  be  varied  or  increased  at  the  pleasure 
of  persons  controlled  by  no  law  or  authority. 
It  is  obvious  that  the  punishment  was 
unknown  to  our  system  of  jurisprudence, 
and  might  have  been  perverted  to  purposes 
of  the  grossest  injustice  and  tyranny.  No 
court  could  hesitate  to  pronounce  such  a 
condition  illegal ;  and  this  was  all  the  court 
intended  to  say.  The  case  is  no  authority 
upon  the  present  question,  and  would  never 
have  been  relied  on  as  such  but  for  the  mis- 
take of  the  reporter  in  his  statement  of  the 
points  decided. 

The  counsel  for  the  prisoner,  in  the  course 
of  his  argument,  cited  a  section  reported  by 
the  revisers  of  1847  and  1848,  and  recom- 
mended for  adoption  by  the  legislature.  It 
provides  that  the  governor,  upon  the  peti- 
tion of  the  person  sentenced,  may  grant  him 
a  pardon  upon  such  conditions,  under  snch 
limitations  and  with  such  restrictions  as 
may  be  deemed  proper  by  the  governor  and 
assented  to  by  the  petitioner.  The  counsel 
relies  upon  this  recommendation  of  the 
revisors  and  the  refusal  of  the  legislature  to 
adopt  it,  to  show  that  according  to  the  pre- 
vailing opinion  the  executive  did  not  possess 
the  power  to  grant  conditional  pardons ; 
and  it  was  inexpedient  in  the  opinion  of  the 
legislature  to  invest  him  with  it.  The 
revisors,  however,  do  not  assert  that  the 
executive  does  not  possess  the  power  in 
question.  They  merely  say  the  regTilarity  of 
a  conditional  pardon  has  been  doubted  in 
Virginia,  and  the  section  proposed  will  re- 
move that  doubt.  The  legislature  may  have 
declined  to  adopt  the  provision  from  a  con- 
viction that  the  constitution  conferred  upon 
the  executive  full  power  over  the  whole  sub- 
ject, and  legislation  was  thought  not  only 
unnecessary,  but  improper.  But  whatever 
may  have  been  the  reasons  controlling  the 
legislature,  it  is  clear  that  neither  its  collec- 
tive will  nor  the  opinions  of  the  indivi- 
797  dual  *members  can,  in  any  wise,  impair 
or  restrain  the  exercise  of  powers 
vested  by  the  constitution  in  the  executive 
department.  It  may  be  that  the  practice  in 
Virginia  has  not  been  in  conformity  with 
the  views  here  expressed.  The  question, 
however,  is  not  one  of  practice,  but  purely  of 
constitutional  interpretation.  The  language 
of  the  constitution  is,  the  governor  "shall 
have  power  to  grant  reprieves  and  pardons." 
What  kind  of  pardons  ?  Unconditional  it  is 
said.  But  why  unconditional  ?  The  consti- 
tution makes  no  such  restriction.  There  are 
various  kinds  of  pardons;  full,  absolute  or 
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UDConditional,  partial  and  conditional.  One 
of  these  is  as  fully  embraced  in  the  wordi  of 
the  grant  as  the  other  ;  all  are  contained  in 
it.  Can  wc  conceive  of  a  case  in  which  the 
grater  power  does  not  include  the  less.  To 
use  the  words  of  Mr.  Justice  Campbell,  of 
the  Supreme  Court  of  the  United  States, 
"the  real  language  of  the  constitution  is 
general — that  is  common  to  the  class  of 
pardons,  or  extending  the  power  to  all  kinds 
of  pardons  known  in  the  law  as  such,  what- 
ever may  be  their  denomination.  We  have 
shown  that  a  conditional  pardon  is  one  of 
them." 

These  considerations,  it  seems  to  me,  justify 
us  in  holding  that  the  power  to  grant  condi- 
tional pardons  is  vested  in  the  executive  of 
Virginia.  In  respect  to  the  policy  of  so  vest- 
ing it,  there  cannot  be  a  question.  The 
power  of  granting  conditional  pardons  must 
reside  some  where ;  and  by  common  consent 
of  all  the  States  it  is  vested  in  the  executive 
department.  It  has  been  well  said  that  the 
authority  to  suspend  the  operation  of  laws, 
is  a  privilege  of  too  high  a  nature  to  be  com- 
mitted to  many  hands,  or  to  those  of  any 
inferior  officer  in  the  State.  If  the  chief 
magistrate  can  be  trusted  with  the  power  of 
absolute  and  unconditional  pardon,  he  is  cer- 
tainly a  safe  depositary  of  the  qualified  power. 
Cases  are  constantly  arising  which  call  for 
the  exercise  of  executive  clemency  in  a  modi- 
fied form,  by  reason  of  circumstances 
798  *subsequently  occurring,  or  which 
could  not  have  been  taken  into  consid- 
eration by  the  courts  and  juries.  Even  the 
public  good,  which  is  the  ultimate  end  of  all 
punishment,  sometimes  requires  that  some 
milder  form  of  punishment  should  l>e  substi- 
tuted for  that  which  was  enforced  by  the 
sentence  of  the  law. 

The  objection  sometimes  urged,  that  no 
man  can  contract  fot  his  own  imprisonment, 
is  answered  by  the  consideration  that  the 
convict,  having  already  forfeited  his  life  or 
his  liberty,  surrenders  nothing  by  his  contract 
with  the  executive.  The  substituted  sentence 
is  his  own  voluntary  choice  ;  and  the  courts 
merely  execute  that  choice  in  the  infliction 
of  a  milder  punishment.  A  performance  of 
the  condition  renders  the  pardon  absolute; 
and  entitles  the  felon  to  his  discharge  from 
all  the  penalties  consequent  upon  the  convic- 
tion. On  the  other  hand,  his  failure  to  per- 
form renders  the  pardon  utterly  void  ;  and  he 
may  be  brought  to  the  bar  and  remanded,  to 
suffer  the  punishment  to  which  he  was  origi- 
nally sentenced.    Bacon  Abridg.  Pardon,  E. 

It  is  to  be  borne  in  mind  there  is  a  material 
distinction  between  a  conditional  pardon  and 
a  mere  commutation  of  punishment.  A  con- 
ditional pardon  is  a  grant,  to  the  validity  of 
which  acceptance  is  essential.  It  may  be 
rejected  by  the  convict ;  and  if  rejected,  there 
is  no  power  to  force  it  upon  him.  A  commu- 
tation is  the  substitution  of  a  less  for  a 
greater  punishment,  by  authority  of  law, 
and  may  be  imposed  upon  the  convict  without 
his  acceptance,  and  against  his  consent. 
In  this  state  the  executive  is  only  authorized 
to  commute  capital  punishment ;  whereas  he 
may  grant  conditional  pardons  in  all  cases 


legally  involving  an  exercise  of  the  pardon- 
ing power. 

It  remains  now    to  inquire    whether  the 

warrant  of  the  executive  in  this  case  is  to  be 

regarded  as  an  attempted  commutation   of 

punishment,    or   as    a    conditional  pardon. 

After  reciting  that  Lawrence  Murphy 

799  is  a  fit  subject  for  ^commutation  of 
sentence,  the  warrant  declares  that  the 

punishment  of  the  prisoner  is  hereby  com- 
muted from  imprisonment  in  the  penitentiary 
for  the  term  of  three  years  into  imprisonment 
in  the  city  jail  of  Richmond  for  the  term  of 
twelve  months  from  the  date  hereof.  And 
at  the  conclusion  is  the  endorsement  of  the 
prisoner,  '^accepting  the  commutation  with 
the  condition  set  forth,'*  and  bearing  the 
same  date  with  the  warrant. 

Now  it  is  true  that  this  paper  does  not 
purport  to  l>e  a  pardon  of  any  sort,  but  a 
mere  commutation  of  punishment.  But  the 
question  recurs,  whether  the  acceptance  by 
the  convict  of  the  terms  imposed  by  the 
executive  does  not  give  to  the  warrant  the 
operation  and  effect  of  a  conditional  pardon. 
Clearly  the  original  punishment  is  remitted, 
and  a  milder  sentence  is  substituted.  It  is 
true  this  could  not  be  done  without  the  con- 
sent of  the  convict.  It  is  equally  clear  that 
with  his  consent  it  might  be  done.  Com- 
mutation is  simple  the  substitution  of  a  less 
for  a  greater  penalty  or  punishment.  If  fol- 
lowed by  the  acceptance  of  the  convict,  it 
practically  amounts  to  the  same  thing  as  a 
conditional  pardon.  I  do  not  mean  to  assert 
it  has  the  effect  of  a  full  pardon,  which, 
when  performed,  not  only  remits  the  original 
punishment,  but  restores  the  competency  of 
the  offender  and  removes  the  infamy  of  the 
conviction.  Certain  it  is,  it  has  the  opera- 
tion and  effect  of  a  partial  pardon,  which  is 
described  in  many  of  the  cases  as  merely 
remitting  or  releasing  the  punishment  with- 
out removing  the  guilt  of  the  offender. 
Perkins  v.  Stevens,  24  Pick.  R.  277 ;  Ex  parte 
Garland,  4  Wall.  U.  8.  R.  233,  380. 

It  has  been  argued,  however,  that  this 
warrant  cannot  be  considered  a  conditional 
pardon,  because  neither  the  word  "pardon" 
nor  any  equivalent  phrase  is  used  therein. 
It  is  well  settled  that  no  technical  words  or 
terms  are  necessary  to  constitute  a  pardon. 
In  some  of  the  ancient  pardons  a  variety  of 
language  is  to  be  found,  such  as  acquil, 
pardon,    release    and    exonerate.      In 

800  Pennsylvania  *the  practice  is  **to  remit 
the  sentence,"  and  this  is  equivalent  to 

a  pardon  of  the  offence.  Hoffman  v.  Coster,  2 
Wharton  R.  453.  In  Massachusetts  similar 
words  are  construed  a  pardon  of  the  punish- 
ment, but  not  as  a  removal  of  the  disabil- 
ities consequent  upon  a  conviction.  And  in 
South  Carolina  an  instrument  signed  by 
President  Monroe,  ordering  "that  the  pris- 
oner be  forthwith  released  from  prison,"  was 
decided  to  be  a  full  pardon,  upon  the  ground 
that  it  accomplished  all  the  benefit  to  the 
prisoner  that  is  practicable,  and  seemed  to 
be  entitled  to  every  liberality  of  construction 
that  may  not  contravene  any  well  settled  ad- 
judications. Jones  V.  Harris,  1  Strob.  R. 
160. 
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A  case  somewhat  similar  to  the  present  is 
found  in  14  Mass.  R.  472.  The  opinion  of 
the  Supreme  court  of  that  State  being*  asked 
upon  the  right  of  the  Legislature  to  com- 
mute the  punishment  fixed  by  law,  after 
sentence  has  been  given  ;  the  judges  unan- 
imously certified  that  the  Legislature  had 
no  such  power ;  but  that  the  power  of  par- 
doning offences  was  solely  in  the  Governor, 
by  and  with  the  advice  of  the  council ;  to 
which  power  the  right  of  commuting  punish- 
ment—if by  such  right  be  meant  a  right  of 
pardoning  upon  condition  of  the  convict's 
voluntarily  submitting  to  a  lesser  punishment 
— must  be  a  necessary  incident.  A  note  to  this 
case  by  Chief  Justice  Gushing,  shows  he  fully 
recognized  the  distinction  between  a  com- 
mutation authoritatively  imposed,  which  was 
unknown  to  the  Massachusetts  constitution, 
and  a  commutation  voluntarily  accepted  by 
a  felon,  which  might  be  regarded  as  a 
necessary  incident  to  the  pardoning  power. 

The  object  of  the  courts  in  construing 
instruments  of  this  character  is  to  carry  out 
the  intention  of  the  parties ;  and  wherever 
that  is  doubtful,  the  grant  is  interpreted 
most  beneficially  for  the  citizen  or  subject, 
and  most  strongly  against  the  king.  This 
is  an  universal  rule  in  the  interpretation 
of  pardons.    1  Bishop  Crim.  Law,  Sec.  757, 

and  cases  cited. 
801  *It  is  said,  however,  that  the  execu- 

tive did  not  intend  in  this  case,  to  grant 
a  pardon  of  any  kind,  absolute  or  conditional. 
He  certainly  intended  to  remit  the  punish- 
ment imposed  ^y  the  law,  and  to  substitute 
another  in  its  place.  He  certainly  did  not 
intend  to  do  so  without  the  consent  of  the 
convict,  unless  we  are  prepared  to  hold  that 
he  was  either  ignorant  of  his  constitutional 
functions,  or  that  it  was  his  purpose  to  trans- 
cend them.  We  must  presume  it  was  his 
intention  to  exercise  just  such  powers  as  are 
vested  in  him  by  the  constitution  ;  and  we 
should  give  his  official  acts  a  fair  and  liberal 
interpretation,  so  as  to  make  them  valid  if 
possible.  In  cases  involving  merely  pecun- 
iary rights  and  obligations,  the  courts  are 
even  astute  to  give  effect  to  the  contracts  of 
parties.  Thus  a  deed  which  cannot  operate 
in  the  precise  way  in  which  it  is  intended  to 
take  effect,  shall  yet  be  construed  in  another, 
if  in  this  other  it  can  be  made  effectual.  For 
example,  a  deed  intended  for  a  release,  which 
cannot  operate  as  such,  may  still  take  effect 
as  a  grant  of  the  reversion,  as  a  surrender  or 
an  attornment,  or  even  as  a  covenant  to  stand 
seized.  2  Parsons  on  Cont.  504,  and  cases 
cited. 

It  is  also  held,  if  the  king's  grant  admits 
of  two  interpretations,  one  of  which  will 
make  it  utterly  void  and  worthless,  and  the 
other  will  give  it  a  reasonable  effect,  then 
the  latter  is  to  prevail,  for  the  reason, 
says  the  common  law,  that  it  will  be  more 
for  the  benefit  of  the  subject  and  the  honor 
of  the  king ;  which  is  more  to  be  regarded 
than  his  profit.  10  Coke,  67  f . ;  2  Pars,  on 
Cont.  506,  note  N. 

And  the  same  rule  should  be  held  to  apply 
to  the  grants  of  a  State.  It  applies  with 
peculiar  force  whenever  the  life  or  liberty  of 


the  citizen  is  involved.  The  anxiety  of  the 
courts  in  all  such  cases  to  effectuate  rather 
than  defeat  the  intention  of  the  State,  ex- 
pressed through  its  chief  magistrate,  must 
be  regarded  as  eminently  wise,    just    and 

beneficial. 
802  *In  the  present  case,  should  the  con- 
vict be  remanded  to  the  penitentiary 
under  the  original  sentence,  the  executive^ 
if  he  adheres  to  his  original  purpose,  will 
accomplish  the  object  aimed  at  by  a  slight 
change  in  the  phraseology  of  the  warrant ; 
but  the  intent  will  then  be  no  more  manifest 
than  now  ;  nor  would  the  practical  operation 
of  the  warrant  be  varied  by  this  change. 
Indeed,  the  same  result  will  be  accomplished 
by  a  simple  reprieve  of  the  convict  for  one 
year,  and  a  pardon  at  the  expiration  of  that 
period. 

Upon  the  whole,  it  seems  to  me,  we  are  well 
justified  in  construing  this  warrant  as  a  con- 
ditional pardon,  if  not  of  the  offence,  cer- 
tainly of  the  punishment  imposed  by  the  law. 
The  convict  has  the  right  to  perform  the  con- 
dition by  enduring  the  substituetd  punish- 
ment prescribed  by  the  executive  ;  and  upon 
serving  out  the  full  term  of  twelve  months 
in  the  city  jail  of  Richmond,  he  will  be 
entitled  to  his  discharge  from  any  further 
punishment.  The  period  of  his  release  on 
bail  is,  however,  not  to  be  included  in  esti- 
mating or  computing  his  term  of  confinement 
in  the  jail.  The  judgment  of  the  Circuit 
court  of  the  city  of  Richmond  must,  there- 
fore, be  reversed,  and  the  case  remanded  to 
be  proceeded  in  in  accordance  with  the  views 
herein  expressed.  If  the  said  Lawrence 
Murphy  shall  appear  before  said  court  in 
answer  to  his  recognizance,  he  will  be  re- 
manded to  the  city  jail,  to  undergo  the  pun- 
ishment prescribed  in  the  warrant  of  the 
executive. 

In  the  course  of  this  opinion,  nothing  has 
been  said  in  respect  to  the  kind  and  nature 
of  the  conditions  the  executive  may  annex  to 
his  pardon.  Nor  is  it  intended  to  express 
any  opinion  upon  that  point,  except  to  say 
they  must  not  be  impossible,  immoral  or 
illegal.  It  is  clear,  that  he  is  authorized  to 
substitute,  with  the  consent  of  the  prisoner, 
any  punishment  recognized  by  statute  or  the 
common  law  as  enforced  in  this  State. 
803  *In  this  case  there  can  be  no  question 
as  to  the  legality  of  the  condition. 
Since  the  foregoing  opinion  was  prepared, 
I  have  seen  the  case  of  Ball  v.  Commonwealth, 
8  Leigh,  726.  I  have  only  to  say  the  opinion 
expressed  by  Judge  Fry  and  concurred  in  by 
the  other  judges,  is  a  mere  obiter  dictum,  was 
not  called  for  by  anything-  in  the  case  ;  and 
is,  therefore,  no  authority  for  this  court. 
Besides,  Judge  Fry  does  not  assert  that  con- 
ditional pardons  are  unconstitutional.  He  is 
very  careful  not  to  say  so.  He  merely  says 
that  in  this  State  pardons  are  absolute  con- 
stitutionally or  fr^m  practice.  And  in  point 
of  fact  this  latter  is  entirely  correct.  But  as 
I  have  already  attempted  to  show,  it  is  not  a 
question  of  practice ;  but  purely  of  the  inter- 
pretation of  a  plain  constitutional  provision. 
BOULDIN,  J.  There  can  be  no  doubt  about 
the  extent  of  the  pardoning  power  of   the 
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British  Crown.  On  that  subject  I  concur 
entirely  in  the  views  of  the  court.  But  the 
question  before  us  is  not  how  a  high  prerog'a- 
tive  is  exercised  by  the  King*  of  Great  Britain, 
but  to  what  extent  the  power  has  been  vested 
in  the  Governor  of  Virginia  under  her 
constitution  and  laws.  On  that  question  I 
am  constrained  to  differ  with  my  brethren. 
I  do  not  concur  in  the  opinion  just  expressed, 
that  the  pardoning  power  of  the  Governor  of 
Virginia  is,  in  general,  co-extensive  with  that 
of  the  crown  of  Great  Britain.  On  the  con- 
trary, I  fully  concur  with  Judge  Fry  and  all 
the  judges  of  the  General  court,  in  Ball's  case, 
8  Leigh,  726,  730,  in  the  opinion  that  'Hhe 
pardoning  power  in  this  State  is,  in  its  nature 
or  practice,  more  limited  than  that  of  the 
King  of  Kngland*' ;  that  the  general  power 
of  conditional  or  commutative  pardon  does 
not  exist  in  the  executive  of  Virginia  under 
the  constitution  and  laws  of  the  State. 

In  Virginia,  ever  since  she  became 
804  an  independent  *State,  the  pardoning 
power  has  been  exercised,  not  as  a 
prerogative  of  the  executive — an  incident  to 
executive  power — but  in  a  much  more  re- 
stricted form  and  under  written  laws.  It 
was  first  granted  to  the  Governor  of  Virginia 
by  the  constitution  of  1776— the  first  written 
constitution.  It  will  be  seen,  from  the  face 
of  that  instrument,  that  the  people  of  Vir- 
ginia, having  just  thi:own  off  a  foreign 
government  and  declared  it  dissolved,  were 
exceedingly  jealous  of  the  exercise  by  the 
Governor  of  the  State  of  any  of  the  high 
prerogative  powers  of  the  British  crown  ; 
and  they  were  very  careful,  therefore,  to  pro- 
vide against  it  in  the  adoption  of  their 
organic  law.  In  conferring  on  the  governor 
executive  power,  they  did  it  in  restricted 
terms.  They  provided  expressly  that  he 
should,  '*  with  the  advice  of  a  council  of  State, 
exercise  the  executive  powers  of  govern- 
ment," (not  as  then  exercised  by  the  King 
of  England,  but)  '^according  to  the  laws  of 
the  Commonwealth ;  and  shall  not,  under  any 
pretence,  exercise  any  power  or  prerogative 
by  virtue  of  any  law,  statute  or  custom  of 
England*' ;  and  then,  as  if  to  preclude  the 
conclusion  that  the  pardoning  power  was 
included  in  the  grant  of  **the  executive  pow- 
ers of  government,"  that  power  is  specially 
conferred  in  the  following  limited  terms : 

**But  he  shall,  with  the  advice  of  the  coun- 
cil of  State,  have  the  power  of  granting 
reprieves  or  pardons,  except  where  the  pros- 
ecution shall  have  been  carried  on  by  the 
House  of  Delegates,  or  the  law  shall  otherwise 
particularly  direct ;  in  which  cases  no  reprieve 
or  pardon  shall  be  granted,  but  by  resolve  of 
the  House  of  Delegates."  Constitution  of 
1776, 1  Rev.  Co.  1819,  p.  35,  §  9. 

It  was  under  this  restricted  grant  of  the 
pardoning  power,  and  not  as  an  incident  to 
"the  executive  powers  of  government,"  that 
the  governors  of  Virginia,  in  the  early  period 
of  her  history,  exercised  the  power  of  pardon ; 
and  it  is  obvious,  from  the  very  terms  of  the 
grant,  that  the  exercise  of  that  power 
805  was  not,  as  in  ^England,  a  discretion- 
ary executive  right ;  but  was  expressly 
subject  to  legislative  limitation,  restriction 


and  control.  .  It  could  only  be  exercised  in 
accordance  with  this  grant,  and  as  limited 
and  explained  by  the  laws  of  the  State. 

But  the  power  of  "pardon"  was  certainly 
granted ;  and  the  question  necessarily  arises, 
what  is  the  meaning  and  extent  of  that 
grant  ?  what,  under  our  constitution,  is  the 
meaning  of  "pardon"  ?  To  answer  the  ques- 
tion correctly,  we  must  carry  ourselves  back 
to  the  time  of  the  adoption  of  the  first  con- 
stitution, and  ascertain  what  was  the  almost 
cotemporaneous  exposition  of  both  legislative 
and  judicial  departments  of  government. 

That  it  did  not,  in  the  opinion  of  the  legis- 
lative department  of  the  government — con- 
sisting, doubtless,  of  many  of  the  men  who 
fram^  the  constitution — include  the  powers 
of  conditional  or  commutative  pardon,  is 
plainly  to  be  inferred  from  the  fact  that  as 
early  as  October  1785,  an  act  of  Assembly 
was  passed  conferring,  for  a  limited  period 
only,  that  power  on  the  governor  of  the 
State  in  a  certain  class  of  cases.  The  first 
section  of  the  act  is  as  follows  : 

"1.  Be  it  enacted  by  the  general  assembly. 
That  it  shall  be  lawful  for  .the  governor, 
and  he  is  hereby  (not  by  the  constitution), 
empowered,  with  the  advice  of  the  council 
of  State,  to  pardon  or  reprieve  any  person  or 
persons  adjudged  or  sentenced  to  suffer  death 
for  a  felonious  offence,  upon  such  condition 
of  bodily  labor  to  be  performed  by  each  per- 
son so  pardoned  or  reprieved,  as  to  the  IiTov- 
emor  with  the  advice  of  the  council  shall 
seem  proper  :  provided,  always,  that  no  con- 
ditional pardon  shall  be  granted  by  the  gov- 
ernor for  murder  or  treason." 

And  the  third  section  provided,  that  the 
act  should  remain  in  force  until  the  last  day 
of  December  1786,  and  lio  longer. 

Here  we  have  within  a  few  years  after  the 
adoption  of  the  constitution  (and  doubt- 
806  less  by  many  of  those  who  *framed  it) , 
a  legislative  construction  of  the  consti- 
tutional grant  of  the  pardoning  power.  The 
Legislature  of  1785  clearly  thought  that  the 
power  of  conditional  commutative  pardon  as 
exercised  in  England,  did  not  belong  to  the 
governor  under  the  provisions  of  the  consti- 
tution, or  they  would  not  have  been  guilty  of 
the  useless  and  nugatory  act  of  solemnly  con- 
ferring the  power,  and  for  a  limited  time 
only.  By  formally  conferring  the  power 
they  show  that,  in  their  opinion,  it  did  not 
already  exist.  By  limiting  it  to  one  year, 
they  show  that  they  did  not  intend  that  it 
should  be  longer  exercised. 

It  so  happens  that  in  the  very  same  year 
we  have  a  judicial  interpretation  of  the  grant 
of  the  pardoning  power  under  the  constitu- 
tion of  Virginia,  by  the  Supreme  Court  of 
Appeals.  In  1785,  but  prior  to  the  passage 
of  the  act  of  assembly  aforesaid,  the  gov- 
ernor of  the  State  granted  to  one  Fowler, 
who  had  been  "attainted  of  felony,"  a  condi- 
tional pardon,  clearly  within  the  pardoning 
power  of  the  King  of  England  ;  but  Fowler 
broke  the  condition  of  his  pardon,  and  the 
attorney-general  moved  in  the  General  court 
for  execution  on  the  indictment.  Fowler 
pleaded  the  pardon  as  an  absolute  discharge  ; 
and  the  attorney-general  replied  that  the  par- 
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don  was  on  condition  and  that  the  condition 
had  been  broken  ;  and  the  question  before 
the  court  was  whether  the  condition  was 
binding  in  law — in  other  words,  whether 
the  governor  had  the  power  of  conditional 
pardon.  The  question  was  adjourned  to  the 
Supreme  Court  of  Appeals  for  novelty  and 
diflBculty. 

The  only  argument  urged  by  the  prisoner's 
counsel  was  **that  the  pardon  was  absolute 
and  the  condition  void,  as  the  executive  had 
no  power  to  pardon  upon  condition.  That 
the  constitution  provided  for  pardons  sim- 
ply/' 

The  court  held  that  the  condition  was 
illegal  and  the  pardon  absolute.  Common- 
wealth V.  Fowler,  4  Call,  35 ;  and  Mr.  Daniel 
Call,  the  learned  and  able  reporter,  g-ives  the 
following  syllabus  as  the  substance  of  the 
decision  : 

807  ***The  governor  cannot  pardon  on 
condition  ;  for  the  condition  is  illegal 

and  the  pardon  is  absolute.'* 

Here,  then,  in  the  same  year  in  which  the 
Legislature  found  it  necessary  to  confer  the 
power,  we  find  the  Supreme  court  declaring 
that  it  did  not  previously  exist — thus  showing 
a  perfect  concurrence  between  the  legislative 
and  judicial  departments  of  the  government 
very  soon  after  the  adoption  of  the  constitu- 
tion. But  it  is  said  that  such  is  not  the  legit- 
imate effect  of  the  decision  in  Fowler's 
case— that  the  judgment  was  based  on  the 
peculiar  character  of  the  condition — on  its 
illegality  in  itself,  and  not  on  the  absence  of 
power  in  the  executive. 

The  condition  would  have  been  plainly 
legal  in  England ;  and  was,  in  fact,  just  such 
condition  as  was  allowed  by  the  act  of  1785, 
which  was  in  force  at  the  date  of  the  decision, 
although  not  in  force  at  the  date  of  the  par- 
don. But  no  such  argument  was  addressed 
to  the  court,  nor  any  such  reason  assigned 
in  the  judgment;  and  with  the  greatest  re- 
spect for  the  opinions  of  my  learned  brethren, 
I  must  be  allowed  to  say  that  I  think  the 
construction  thus  given  by  them  is  rather 
a  strained  construction  of  the  decision  of  the 
court.  The  only  argument  for  the  prisoner 
addressed  to  the  court,  was  that  the  power 
granted  by  the  constitution  to  the  governor 
was  simply  to  pardon  ;  that  he  had  no  power 
to  pardon  on  condition ;  and  therefore  the 
condition  was  void  and  the  pardon  absolute. 
This  was  the  only  argument ;  and  the  court 
very  briefly  responded  that  the  condition  was 
illegal,  and  the  pardon  absolute. 

What  did  the  court  mean?  Evidently,  I 
think,  what  had  been  contended  for  at  the 
bar,  and  what  Mr.  Call,  the  learned  and 
able  reporter,  who  heard  the  case,  said  they 
meant,  viz:  that  **the  governor  cannot  par- 
don on  condition ;  for  the  condition  is  illegal 
and  the  pardon  is  absolute."  That,  as  we 
have  seen,  was  the  ground  on  which  the  pris- 
oner's counsel  rested  his  case,  and  that  is 
what  Mr.  Call,  on  his  responsibility  as 

808  a  reporter,  said  *the  court  decided ;  and 
I  do  not  think  it  would  be  altogether 

just  to  the  court,  to  search  for  other  grounds 
for  the  decision,  neither  presented  in  the  ar- 
gument nor  suggested  by  the  court.    The 


meaning  of  the  decision  does  not,  to  my  mind, 
appear  doubtful ;  but  if  it  were,  the  syllabus 
of  the  learned  reporter  should,  in  my  opinion, 
settle  that  doubt.  On  a  question  of  such 
importance  it  would  be  neither  just  nor  rea- 
sonable to  suppose  that  the  highest  judicial 
tribunal  in  the  State  would  base  its  decision 
on  a  ground  not  suggested  in  argument  nor 
disclosed  in  the  judgment ;  and  thus  leave 
the  learned  reporter  and  the  community  in 
error  as  to  its  real  decision. 

I  think  that  the  court  intended  to  decide, 
and  did  in  fact  decide,  exactly  what  Mr.  Call 
reports  it  as  deciding,  viz :  *'The  governor 
cannot  pardon  on  condition;  for  the  condition 
is  illegal,  and  the  pardon  is  absolute." 

The  act  of  1785  expired  by  its  own  limita- 
tion at  the  end  of  the  year  1786,  and  was  not 
re-enacted ;  but  in  the  year  1800  another  act 
of  Assembly  was  passed,  authorizing  the 
governor,  in  substance,  to  commute  the  pun- 
ishment of  slaves  sentenced  to.  death,  to  sale 
and  transportation  for  life.  Here  again,  is 
unequivocal  proof  that  in  the  opinion  of  the 
Legislature,  the  power  of  conditional  or  com- 
mutati^ve  pardon  did  not  reside  in  the  gov- 
ernor. See  §  39,  of  ch.  Ill,  Rev.  Co.  1819, 
vol.  1,  p.  430. 

This  law  remained  on  our  statute  in  sub- 
stance, as  long  as  the  institution  of  slavery 
existed.     See  Code  1860,  ch.  17,  §  20,  p.  121. 

No  other  act,  having  any  important  bear- 
ing on  the  question  before  us,  was  passed 
until  the  28th  of  February  1826,  when  the 
governor  was  authorized  in  cases  of  judg- 
ments for  contempt  to  '*  pardon  the  offence 
and  remit  the  punishment,  whether  corporal 
or  pecuniary,  either  wholly  or  in  part." 
Sess.  Acts  1825-*6,  ch.  18,  p.  20. 

Such  seems  to  have  been  the  state  of 
809  legislation  and  *  judicial  decision  on 
this  subject  when  the  amended  consti- 
tution of  1829-'30  was  adopted.  Down  to  that 
time,  as  I  think  I  have  shown,  both  the  legis- 
lative and  judicial  departments  concurred  in 
opinion,  that  the  constitutional  grant  to  the 
governor  of  **the  power  of  granting  reprieves 
or  pardons,"  did  not  authorize  ''conditional 
or  commutative  pardon." 

The  constitution  of  1829-'30  conferred  on 
the  governor  identically  the  same  powers,  and 
almost  in  the  same  words,  with  that  of  1776. 
By  the  former,  as  we  have  seen,  it  is  pro- 
vided that  the  governor  shall  have  "the  power 
of  granting  reprieves  or  pardons,"  with  cer- 
tain exceptions ;  by  the  latter,  power  is  given 
him  ''to  grant  reprieves  and  pardons,"  with 
the  same  exceptions. 

The  extent  and  effect  of  this  grant  of  power 
had  already,  as  we  have  seen,  received  legis- 
lative and  judicial  interpretation  ;  and  when 
under  such  circumstances,  the  grant  is  re- 
newed in  the  same  terms,  it  is  unnecessary  to 
cite  authority  to  show,  that  the  power  must 
be  regarded  to  be  granted  as  explained  and 
construed. 

Accordingly  we  find,  that  in  June  1837,  the 
General  court  of  Virginia,  then  the  supreme 
criminal  tribunal  of  the  State,  and  composed 
of  some  of  the  most  learned  and  able  judges 
who  ever  sat  on  the  bench  of  Virginia,  were 
unanimously  of  the  opinion,  that  in  Virginia 
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the  power  of  conditional  or  commutative 
pardon  did  not  exist.  Ball's  Case,  8  Leig^h, 
726.  730-31. 

It  had  been  argued  in  that  case  that  a  new 
trial  on  a  question  of  fact  should  not  be 
g-ranted,  because,  among  other  reasons, 
redress  could  be  obtained  by  an  appeal  to 
executive  clemency  ;  and  in  answer  to  the 
argument.  Judge  Fry,  delivering  the  unani- 
mous judgment  of  the  court,  said : 

^'Besides  the  injury  to  the  accused  in  deny- 
ing a  new  trial,  and  giving  resort  to  the  par- 
doning power  only,  justice  might  often  be 
defeated  by  it.    The  pardoning  power  in  this 
State  is,  in  its  nature  or  practice,  more 
810      ^limited  than  that  of  the  King  of  Eng- 
land.     Commutative    or    conditional 
pardons  are  often  granted  there,  by  means 
of  which  a  party  may  undergo  a  punishment 
more  suitable  to  his  crime,  though  less  than 
that  to  which  the  judgment  of  the  court  con- 
signed him.    But  with  us  pardons  are,  consti- 
tutionally  or  from   practice,    unconditional 
and    absolute.     A    new   trial    might  often 
redress  an  injury  without  wholly  discharging 
from  punishment — but  a  pardon  would  dis- 
charge   altogether.    A   person   indicted  for 
murder  might  be  convicted  of  murder  in  the 
first  deg'ree.    It  might  be  clear  that  this  was 
not  right,  but  that  the  offence  was  murder 
in  the  second  degree  or  manslaughter.    If  the 
court  could  not  grant  a  new  trial,  the  execu- 
tive must  pardon  and  discharge  the  prisoner." 
There  was  no  dissent  from  these  views ;  and 
the  other  judges  were  Daniel,  Field,  Lomax, 
Scott,  I^eigh,  Estill,  Brown,  Clopton,  Allen, 
afterwards  president  of  this  court.  Mason  and 
Nicholas — "nominae,  clara  et    venerabilia." 
The  pardoning  power,  it  is  true,  was  nof 
directly  in  issue  in  the  cause ;  but  the  expres- 
sion of  an  opinion  as  to  its  extent  and  effect 
was  in  some   sort  a  necessity  to  meet  the 
argument  urged  by  the  attorney  general,  that 
a  new  trial  should  not  be  allowed,  because 
redress  could  be  had  by  an  appeal  to  the  par- 
doning power — the  mind  of  the  court  was 
called,  therefore,  directly  to  the  point,  and 
the   views    presented    were    doubtless    well 
and  carefully  considered.    An  opinion  thus 
expressed  is  entitled,  in  my  opinion,  to  all 
the  weight  and  force  of  a  judicial  decision. 

In  this  state  of  the  law,  the  revisors  in  1847 
recommended  to  the  committee  on  revision, 
and  the  committee  reported  to  the  Legislature 
for  adoption,  vhe  following  provision  : 

*'In  any  case  wherein  the  governor  has 
power  to  grant  a  pardon,  instead  of  granting 
the  same  unconditionally,  he  may,  after 
811  sentence,  upon  the  petition  of  *the  per- 
son sentenced,  grant  him  a  pardon  upon 
such  conditions  as  may  be  deemed  proper  by 
the  governor,  and  be  assented  to  by  the  peti- 
tioner ;  and  for  the  purpose  of  carrying  into 
effect  such  conditional  pardon,  he  may  issue 
his  order  or  warrant,  directed  to  any  proper 
officer,  which  shall  be  obeyed  and  executed 
instead  of  the  sentence  that  was  originally 
awarded.  Especially  it  shall  be  the  duty  of 
the  superintendent  of  the  penitentiary  to 
receive  and  confine  therein,  according  to  such 
order  or  warrant,  any  person  convicted  of 
any  crime  punishable  with  death,  who  shall 


be  pardoned  on  condition  of  being  confined 
in  the  penitentiary.**  But  the  Legislature 
refused  to  adopt  it :  thus  declining  to  confer 
on  the  governor  the  power  of  conditional 
pardon. 

In  1851  a  new  constitution  was  adopted,  by 
which,  in  addition  to  the  power  "to  grant 
reprieves  and  pardons  after  conviction,*'  the 
power  *'to  commute  capital  punishment  was, 
for  the  first  time,  given  by  the  State  consti- 
tution to  the  governor.  The  fact  that  this 
power  of  commutation  in  cases  of  capital 
punishment  was  thus  expressly  added  to  the 
power  of  pardon,  clearly  shows  that- the  f  ram- 
ers  of  the  constitution  concurred  in  opinion 
with  the  Legislature  and  judiciary,  that  it 
was  not  included  in  the  power  of  pardon ; 
and  the  fact  that  they  confined  it  to  cases  of 
capital  punishment,  as  clearly  shows  that 
the  f  ramers  of  the  constitution  did  not  intend 
to  extend  it  further.  The  implication  is 
almost  irresistible  that  commutation,  in 
other  than  capital  cases,  is  forbiddeh  by  the 
constitution  of  1851.  **Expressiounius,  alte- 
rius  exclusio.*'  The  present  constitution  is 
to  the  «ame  effect  precisely,  except  that  it 
does  not,  as  all  our  previous  constitutions 
did,  place  the  pardoning  power  under  the 
control  of  the  Legislature. 

Such  is  a  brief  history — perhaps  an  imper- 
fect one — of  the  law  on  this  subject  in  Vir- 
ginia ;  and  the  question  is,  not  whether  a 
monarch  of  Great  Britain,  in  the  exer- 
cise of  a  high  prerogative,  may  not 
812  dispense  clemency  *at  his  own  will 
and  on  his  own  terms — pardon  abso- 
lutely, or  impose  such  conditions  of  pardon 
as  to  him  may  seem  right ;  but  whether, 
under  the  constitution  and  laws  of  Virginia, 
understood  as  they  seem  to  have  been  by  her 
Legislatures,  and  expounded  as  they  have 
been  by  her  courts,  a  governor  of  Virginia 
has  the  unlimited  power  of  pardon  exercised 
by  the  crown  of  Great  Britain.  My  opinion 
is  that  he  has  not.  I  concur  fully  with  the 
Supreme  Court  of  Appeals  in  Fowler's  case, 
and  with  the  General  court  in  Balls'  case, 
that  the  power  of  conditional  or  commutative 
pardon  does  not,  under  our  constitution  and 
laws,  belong  to  the  governor  of  Virginia, 
except,  of  course,  in  cases  of  capital  punish- 
ment ;  to  which,  by  the  present  constitution, 
it  has  been  expressly  extended. 

The  case  before  us  is  not,  in  my  opin- 
ion, a  case  of  conditional  pardon.  A 
conditional  pardon  always  contains  a  condi- 
tion which  a  prisoner  may  accept  or  reject 
at  his  pleasure.  In  this  case  there  is  no  such 
condition,  or  anything  like  it;  nor  is  there 
a  word  in  the  warrant  about  a  pardon  of  the 
offence.  There  is  neither  pardon  nor  condi- 
tion referred  to  in  it.  It  is  simply  a  manda- 
tory commutation  of  a  sentence  of  imprison- 
ment in  the  penitentiary  to  imprisonment  in 
the  city  jail  of  Richmond ;  and  no  acceptance 
or  consent  is  required  of  the  prisoner.  It  is, 
in  my  opinion,  plainly  the  exercise  of  the 
power  of  commutation  merely  ;  and  the  case 
not  being  one  of  capital  punishment,  that 
power  has  not  only  not  been  allowed  by  the 
constitution,  but  by  the  strongest  implication 
excluded.    It  does  not  come  then  within  the 
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ruling  in  Fowler*s  case,  where  there  was  a 
valid  pardon  but  a  void  condition,  leaving  the 
pardon  absolute.  Here  there  is  no  pardon 
and  no  condition ;  but  simply  an  unauthor- 
ized commutation.  The  entire  act  of  the 
governor  is,  therefore,  in  my  opinion,  illegal 
and  void  ;  and  the  prisoner,  instead  of  being 
discharged  by  the  Corporation  court, 
813  should  have  been  remanded  to  *the  cus- 
tody of  the  sergeant  of  the  city  of  Rich- 
mond, to  be  conveyed  to  the  penitentiary,  in 
obedience  to  the  judgment  of  the  Hustings 
court. 

MONCURK,  P.  and  ANDERSON,  J.,  con- 
curred in  the  opinion  of  Staples,  J. 

Judgment  reversed. 
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November  Term,  187S,  Richmond. 

Cootract  for  Sale  of  Land— Specific  Bxecutfon.— N  sues 
J  in  equity  to  rescind,  or  enforce  specific  execution 
of  a  contract,  for  the  sale  of  land  by  N*  to  J.    J 
answers,  not  objecting  to  specific  execution,  but 
insisting  that  he  shall  be  compensated  for  injuries 
to  which  he  has  been  subjected  by  the  failure  of 
N  to  comply  with  his  contract,  and  by  the  inter- 
meddlinsr  of  N  and  his  acrents  with  J*s  possession 
of  the  land  and  the  property  upon  it.    Held: 
I.   Same— Same— Compeajatlon  for  Danages.^— The 
case  beinflT  a  proper  case  for  decreeing  specific 
execution  of  the  contract*  the  court  has  jurisdic- 
tion, as  ancillary  thereto,  to  decree  compensa- 
tion to  J  for  the  damages  he  has  sustained  by 
the  improper  acts  of  N  and  his  arents. 
a.  Same— Same— Sane— How  Damages  Adcertalned.t 
—The  damasres  may  be  ascertained  either  by  a 
commissioner,  or  by  an  issue  of  Quantum  damni- 
JUaius  to  be  tried  at  the  bar  of  the  court 

This  was  a  suit  in  equity  brought  in  Feb- 
ruary 1866,  in  the  Circuit  court  of  Prince 
William  county,  and  afterwards  removed  to 
the  Circuit  court  of  Alexandria,  by  Isaac 
Newton,  formerly  of  Pennsylvania,  but  then 
of  Washington  city,  against  John  Nagle,  Jr., 
to  rescind  a  contract  for  the  sale  by  Newton 
to  Nagle,  of  a  tract  of  land  in  the  county  of 
Prince  William  ;  or  if  the  contract  could  not 
be  rescinded,  then  for  the  specific  execution. 
Nagle  answered  and  did  not  object  to  the 
specific  execution  of  the  contract ;  but  insisted 
that  he  had  been  subjected  to  great  losses  by 

^Compensation  for  Danaffes.— See  Ayres  v.  Robins, 

80  Qratt.  118:  Steams  v.  Beckham,  81  Oratt  421: 
Ewinff  V.  Litchfield.  01  Va.  580.  »  S.  £.  Rep.  Ses. 

The  rule  laid  down  by  the  principal  case,  that 
jurisdiction  to  specifically  enforce  a  contract  car- 
ries with  it,  as  ancillary,  the  jurisdiction  to  give 
damages,  is  followed  by  several  subsequent  cases 
citing  the  principal  case  as  their  authority.  See 
Ayres  v.  Robins,  80  Oratt  118;  Stearns  y.  Beckham. 

81  Oratt.  421 :  Campbell  v.  Rust,  86  Va.  (MB,  8  S.  E.  Rep. 
664:  Ewing  v.  Litchfield,  01  Va.  580,  22  S.  E.  Rep.  862. 

ttlow  Danaffes  Ascertained.— This  portion  of  the 
syllabus  is  sustained  in  Campbell  v.  Rust,  86  Va.  666, 
8  S.  E.  Rep.  664.  and  Orubb  v.  Starkey,  00  Va.  884,  20 
S.  £.  Rep.  784.  See  the  principal  case,  distinguished 
in  Witz,  etc.,  Co.  y.  Mullin,  00  Va.  806.  20  S.  E.  Rep.  788. 


the  failure  on  the  part  of  Newton,  to  com- 
plete the  contract  at  the  proper  time ;  and  by 
the  improper  conduct  of  Newton,  and  his 
agents  in  getting  possession  of  the  land,  and 
using  or  disposing  of  the  personal  property 
which  Nagle  had  put  upon  the  land,  and 
injuring  the  buildings,  &c.,  upon   it. 

815  The  ^material  facts,  as  they  -  appear 
from  the  pleadings  and  proofs,  are  as 

follows : 

Isaac  Newton  was  the  owner  of  a  tract  of 
land  of  three  thousand  acres,  in  the  county 
of  Prince  William,  on  which  there  was  a 
deed  of  trust  for  $30,000,  a  part  of  the  pur- 
chase money,  held  by  William  H.  Tayloe  and 
Benjamin  O.  Tayloe.  A  part  of  this  debt 
had  been  paid  by  Newton,  and  the  remainder 
was  evidenced  by  notes,  each  for  two  thou- 
sand dollars,  payable  annually.  On  the  12th 
of  March  1861,  Isaac  Newton  entered  into  a 
written  contract  with  John  Nagle,  Jr.,  by 
which  he  agreed  to  sell  to  Nagle  twelve  hun- 
dred and  ten  acres  of  this  land,  to  be  esti- 
mated at  twenty-five  dollars  per  acre.  And 
for  this  land  Nagle  agreed  to  give  to  Newton 
a  mortgage  upon  it  to  secure  the  payment  of 
twelve  thousand  dollars,  payable  according 
to  the  agreement  between  Newton  and  the 
Tayloes ;  namely,  $2,000  per  annum,  to  pay 
$500  at  the  execution  of  the  deed,  and  give 
his  note  for  $500,  payable  in  six  months  from 
date.  To  convey  to  Newton  ten  houses,  sit- 
uate in  Camden,  New  Jersey,  subject  to  a 
mortgage  of  $700  each  ;  two  houses  eighteen 
feet  front  each  on  Pepper  street,  Philadelphia, 
free  from  all  incumbrances,  and  two  ground 
rents  of  $1,600  each,  on  lots  situate  on  Sev- 
enth street,  above  Oxford,  clear  of  all  incum- 
brances. All  the  above  deeds  and  papers  to 
be  delivered  as  soon  as  practicable. 

In  pursuance  of  this  agreement,  the  deeds 
were  prepared  and  executed  by  the  parties. 
Isaac  Newton  and  his  son,  George  Bolton 
Newton,  to  whom  he  had  conveyed  five  hun- 
dred acres  of  the  land,  executed  to  Nagle  a 
deed  for  the  twelve  hundred  and  ten  acres  of 
land ;  Nagle  executed  deeds  conveying  the 
property  in  Camden  and  Philadelphia,  and 
also  the  mprtgage  to  secure  the  $12,000  ;  and 
a  deed  of  release  of  the  lien  for  the  debt  to 
the  Tayloes,  was  executed  by  the  trustees 
and  Benjamin  O.  Tayloe,  and  was  forwarded 
to  Eklward  T.  Tayloe,  who  was  then  resid- 
ing in  the  State  of  Alabama,   to  be 

816  *executed  by  him;  but  though  he  re- 
ceived it  and  executed  it,  it  miscarried 

on  its  return,  and  was  found  in  the  deadletter 
office  at  Richmond  after  the  war  was  over. 
All  the  deeds,  except  this  last,  were  placed 
in  the  hands  of  Philip  R.  Fendall,  to  be  held 
by  him  as  an  escrow,  until  the  deed  of  release 
from  the  Tayloes  should  t>e  executed  and 
ready  for  delivery.  And  on  the  3d  of  April 
1861,  Benjamin  O.  Tayloe  and  Isaac  Newton 
entered  into  a  bond  to  Nagle,  in  the  penalty 
of  $1,000,  with  condition  that  the  deed  of 
release  should  be  executed  and  delivered 
within  thirty  days. 

Nagle  was  put  into  possession  of  the  land, 
and  proceeded  to  make  expensive  improve- 
ments upon  it,  and  took  to  it  a  large  amount 
of  stock  and  farming  implements,   for  the 
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purpose  of  cultivating  it  extensively ;  but 
in  1862,  the  land  still  standing-  in  the  name 
of  Isaac  Newton,  it  was  sequestrated  bj  the 
Confederate  government,  as  his  property; 
and  all  the  personal  property  on  the  place 
was  taken  possession  of  by  the  officer  of  that 
government,  and  appropriated  to  the  uses  of 
the  Confederate  government. 

When  Nagle  took  possession  of  the  land  he 
found  there  Lewis  Kurtz,  who  had  been  in 
the  employment  of  Newton  ;  and  Kurtz  was 
employed  by  Nagle  to  superintend  and  man- 
age for  him.  Subsequently  Kurtz  seems  to 
have  been  employed  by  Newton  to  hold  the 
land  for  him.  In  May  1865,  Nagle  went  to 
the  farm  with  a  number  of  men  who  he  had 
employed  to  work  upon  the  place,  taking 
with  him  horses,  cattle,  provisions,  &c.,  and 
he  found  Kurtz  there,  and  told  him  he  must 
move  at  once,  or  he  would  put  his  goods  into 
the  road.  Kurtz  asked  for  the  delay  of  a 
day,  which  was  twice  allowed;  but  after 
several  days  his  goods,  which  had  been 
packed  up  by  his  family  ready  to  be  taken 
away,  were  put  into  the  road.  Kurtz  there- 
upon applied  to  the  military  authorities  who 
were  stationed  in  the  neighborhood,  and  a 
squad  of  soldiers  were  sent,  who  sent 
817  •  off  the  men  'brought  by  Nagle,  gave 
possession  of  the  premises  to  Kurtz, 
and  turned  over  to  him  the  personal  property 
of  Nagle  which  was  there.  And  Kurtz  con- 
tinued to  hold  possession  of  the  premises, 
and  use  and  dispose  of  the  personal  property, 
until  March  1866,  when  he  was  ousted  by  a 
proceeding  by  unlawful  detainer. 

Nagle  filed  with  his  answer  a  statement  of 
the  moneys  which  he  said  he  had  expended 
upon  the  land  and  had  incurred,  either  in 
paying  Newton  or  in  defending  himself 
against  his  disturbances,  a  large  part  of 
which  was  lost,  owing  either  to  the  failure  of 
Newton  to  comply  with  his  contract,  or  by  his 
improper  intermeddling  with  his  possession 
and  enjoyment. of  the  premises  through  the 
instrumentality  of  Kurtz,  and  otherwise. 
This  statement  amounted  to  $^1,801.90.  And 
he  insisted  that  he  should  be  allowed,  in  the 
adjustment  of  their  contract  for  the  land, 
the  amount  of  the  losses  he  had  thus  sus- 
tained. 

In  June  1866,  the  court  made  a  decree 
referring  the  cause  to  a  commissioner  to  take 
various  accounts,  and  directed  the  deeds 
which  had  been  delivered  as  escrows  to  be 
deposited  with  the  clerk  of  the  court.  The 
commissioner  reported  that  after  crediting 
the  mortgage  of  $12,000  which  Nagle  was  to 
give,  there  would  t)e  due  from  Newton  to  the 
Tayloes  $6«169,  and  that  the  net  rents  received 
by  Nagle  from  the  property  in  New  Jersey 
and  Philadelphia  since  the  contract  was 
$3,819.68.  He  reported  that  Nagle  had  sus- 
tained damage  by  the  intermeddliifg,  &c.,  of 
Newton  ;  but  he  did  not  state  an  account  or 
the  amount.  And  for  his  failure  to  be  so 
Nagle  excepted. 

The  cause  came  on  to  be  heard  on  the  1st 
of  June  1867,  when  the  court  made  a  decree 
to  enforce  the  specific  execution  of  the  con- 
tract between  Newton  and  Nagle,  and  directed 
the  different  deeds  to  be  delivered,  including 


the  deed  of  release  from  the  Tayloes ;  and 
that    Nagle    should    pay   to    Newton 

818  $3,819.68,  the  net  *rents  aforesaid ;  and 
that  each  party  should  pay  his  own 

costs.  And  being  of  opinion  that  for  any 
injury  Nagle  had  sustained  by  the  miscon- 
duct of  Newton,  he  must  seek  his  redress  in 
another  forum,  no  decree  was  made  on  that 
point.  From  this  decree  Nagle  obtained  an 
appeal  to  the  District  court  of  Appeals  at 
Fredericksburg ;  where  the  decree,  so  far  as 
it  enforced  the  specific  performance  of  the 
contract  and  the  payment  of  the  rents  by 
Nagle  to  Newton,  was  affirmed ;  but  it  was 
ordered  that  an  account  should  be  taken  of 
the  damages  sustained  by  Nagle  by  the  acts 
of  Newton  or  his  agents.  And  thereupon 
Nagle  applied  to  this  court  for  an  appeal ; 
which  was  allowed. 

Neeson,  for  the  appellant. 

F.  L.  Smith  and  Wells,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  Circuit  court  of 
Alexandria  county,  so  far  as  the  said  court 
decreed  a  specific  performance  of  the  agree- 
ment for  the  sale  of  certain  real  estate  entered 
into  t>etween  Isaac  Newton  and  John  Nagle, 
Jr. 

The  bill  and  the  undisputed  facts  in  the 
record  present  a  clear  case  for  specific  per- 
formance. The  answer  of  the  defendant 
does  not  resist  a  specific  performance  of  the 
contract  entered  into  l>etween  him  and  the 
plaintiff ;  but  claims  that  he  is  entitled  to 
compensation  for  damages  sustained  by  him 
arising  out  of  the  acts  of  the  plaintiff  (New- 
ton) and  his  agents  in  interfering  with  the 
possession  and  enjoyment  of  the  land  bought 
by  him  of  said  Newton.  The  defendant  does 
not  seek  a  recision  of  the  contract;  but  ex- 
presses his  willingness  to  perform  it  on  his 
part,  and  his  desire  to  have  the  same  speci- 
fically executed  whenever  the  court  shall 
award  to  him  compensation  for  the  damages 
he  has  sustained  in  consequence  of  the  acts 
of  the  plaintiff  and  his  agents. 

819  *The  whole  controversy  in  the  case, 
which  has  been  one  of  protracted  and 

bitter  litigation,  is  now  narrowed  down  to 
the  single  point  (as  the  case  is  presented  be- 
fore this  court)  of  a  claim  on  the  part  of  the 
defendant,  for  compensation  for  damages 
sustained  in  consequence  of  the  acts  of  the 
plaintiff  and  his  agents. 

The  Circuit  court  of  Alexandria  decreed  a 
specific  performance  of  the  contract  be- 
tween the  parties;  but  refused  to  direct  any 
enquiry  as  to  the  compensation  claimed  by 
the  defendant  ;  that  court  being  of  -opinion 
that  "if  Newton  has  interfered  with  Nagle*s 
possession  and  rights,  either  through  the 
agency  of  Kurtz  or  otherwise ;  if  he  has  l)een 
the  cause  of  personal  loss  to  Nagle,  or  dis- 
turbed him  in  the  enjoyment  of  his  private 
or  personal  rights,  he  must  seek  redress  in 
another  forum." 

Upon  an   appeal  from  this  decree  to  the 
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District  court  of  the  Fourth  judicial  district, 
held  at  Fredericksburg-,  that  court,  reversing 
to  this  extent  only,  the  decree  of  the  said 
Circuit  court,  was  of  opinion  **that  the  appel- 
lee, Isaac  Newton,  is  liable  to  the  appellant 
for  any  damages  which  may  have  been  sus- 
tained by  him  arising  from  the  acts  of  said 
Newton  or  his  agents  in  interfering  with  the 
appellant's  possession  and  enjoyment  of  the 
land  bought  by  him  of  said  Newton,  and  that 
an  account  ought  to  be  taken  of  the  amount 
of  any  such  damages;  and  the  liability  of 
said  Newton  therefor,  ought  to  be  enforced 
in  this  suit.''  An  appeal  from  this  decree 
brings  up  the  case  to  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  said  District  court. 

While  there  is  some  conflict  in  the  English 
cases,  and  in  some  of  the  American  decisions, 
as  to  how  far  courts  of  equity  will  entertain 
bills  for  compensation  or  damages,  except  as 
incidental  to  other  relief,  it  seems  to  be  now 
well  settled,  that  where  a  court  of  equity 
clearly  has  jurisdiction  of  the  subject  of  the 
controversy,  jurisdiction  for  compensation  or 
damages  will  always  attach  where  it  is 
820  *ancillary  to  the  relief  prayed  for.  2 
Story's  Eq..  §  798,  799,  Ed.  1866. 

The  case  before  us  does  not  come  within 
the  rule  attempted  to  be  settled  in  the  con- 
flicting decisions  referred  to  and  relied  upon 
at  the  bar.  The  question  in  those  cases, 
upon  which  the  authorities  are  much  divided, 
is  whether  a  court  of  equity  will  hold  juris- 
diction of  a  case  merely  to  make  compensa- 
tion to  an  injured  party  where  it  cannot  give 
speciflc  performance.  In  other  words,  is 
compensation  within  the  power  of  equity 
only  as  an  incident  of,  or  collateral  to,  a  spe- 
cific performance,  which  would  otherwise  be 
inequitable,  or  can  it  decree  compensation  by 
itself,  without  reference  to  speciflc  perform- 
ance. There  is  very  high  authority,  includ- 
ing the  Supreme  Court  of  the  United  States, 
for  the  proposition,  that  courts  of  equity 
have  this  distinct  and  independent  power  of 
compensation.  Pratt  v.  I#aw  &  al.,  9  Cranch 
R.  456 ;  Philip  f.  Thompson,  1  John.  Ch.  R. 
131 ;  Woodcock  v,  Bennet,  1  Cow.  R.  711. 

But  many  cases  might  be  cited  which  hold 
the  contrary  doctrine,  both  in  England  and 
in  the  States  of  the  Union.  See  note  (v.), 
3  Parsons  on  Cont.  403. 

It  is  not  necessary  in  this  case  to  attempt 
to  reconcile  these  conflicting  authorities.  It 
is  sufiicient  to  remark  that  the  cases  referred 
to  at  the  bar  were  generally  cases  whete 
specific  performance  was  ^denied.  And  yet 
in  many  of  these  cases  the  jurisdiction  of  the 
court  to  make  compensation  and  direct  an 
issue  quantum  damnificatus  was  expressly 
afiBrmed. 

But  the  case  before  us  is  one  in  which  spe- 
ciflc performance  was  decreed,  and  was  man- 
ifestly a  case  in  which  specific  performance 
ought  to  have  been  decreed.  The  court, 
therefore,  having  full  and  complete  jurisdic- 
tion, and  having  properly  exercised  that 
jurisdiction  in  decreeing  specific  perform- 
ance, the  only  question  is,  whether  or  not 
the  court  of  chancery  may  not,  as  an 
incident    to    the    relief    sought,    collateral 


821  to  the  specific  'performance,  which 
would  otherwise  be  inequitable,  direct 
an  enquiry  as  to  the  damages  which  the 
defendant  has  sustained  in  consequence  of 
the  acts  of  the  plaintiff  or  his  agents; 
or  whether  the  case  must  be  retained  in 
the  court  of  chancery  until  the  question 
of  damages  can  be  ascertained  in  another 
form,  to  wit :  in  a  court  of  law. 

As  before  intimated,  we  think  the  doctrine 
on  this  subject  is  now  well  settled,  and  may 
be  succinctly  stated  to  be  this :  that  where  the 
court  of  chancery  has  jurisdiction  of  the  case, 
and  where  it  is  a  case  proper  for  specific 
performance,  it  may,  as  ancillary  to  specific 
performance,  decree  compensation  or  dam- 
ages ;  and  where  the  ascertainment  of  dam- 
ages is  essential,  in  order  to  do  complete 
justice  between  the  parties  in  the  case  before 
it,  the  court  ought  not  to  send  the  parties  to 
another  forum  to  litig-ate  their  rights  ;  but 
should  refer  the  matter  to  one  of  its  own 
commissioners,  or  direct  an  issue  quantum 
damnificatus  to  be  tried  at  ita  own  bar.  2 
Story  Bq.  Ed.  1866,  §§  798-9,  note ;  Fry  on 
Specific  Performance,  second  Am.  Bkl.  p. 
448. 

The  last  named  author,  treating-  of  the 
subject  under  consideration,  says :  '*In  early 
times  the  courts  did  not  entirely  disclaim 
jurisdiction  in  respect  of  damag^es,  where 
they  were  incident  to  the  subject  matter 
already  in  contention  before  the  court.  Sub- 
sequently, however,  the  jurisdiction  was 
disowned,  and  a  broad  distinction  set  up 
between  compensation  and  damag^es."  After 
some  comments  on  a  decision  of  Lord  Eldon  on 
this  subject,  he  proceeds  :  ''At  present,  how- 
ever, the  courts  manifest  an  inclination  to 
return  to  the  original  view  of  its  jurisdiction, 
and  to  assist  in  the  ascertainment  of  damag^es 
where  these  are  essential  to  complete  justice 
in  the  case  before  it." 

In  a  recent  English  case,  Prothero  v.  Phelp, 
25  Law  Jour.  ch.  105  (L.  J.  J.)>  Lord  Justice 
Turner  said :  ''That  is  competent  for 
822  this  court  to  ascertain  damages,  *I  feel 
no  doubt.  It  is  the  constant  course  of 
the  court  in  the  case  of  vendor  and  purchaser, 
where  a  sufBcient  case  is  made  for  the 
purpose,  to  make  enquiry  as  to  the  deteriora- 
tion of  the  estate :  and  in  so  doing,  the  court 
is,  in  fact,  giving  damages  to  the  purchaser 
for  the  loss  sustained  by  the  contract  not 
having  been  literally  performed." 

It  is  impossible  not  to  see  the  great  propri- 
ety of  courts  of  equity  being  clothed  with 
such  a  jurisdiction ;  so  that  in  cases  com- 
ing before  them  by  way  of  specific  per- 
formance, complete  justice  may  be  done 
to  suitors,  without  their  resorting  to  any 
other  forum.  Under  the  modem  prac- 
tice of  courts  of  equity,  aided  by  leg^- 
islative  enactment,  these  courts  are  now 
provided  with  all  the  machinery  neces- 
sary to  aid  its  jurisdiction  to  make  an  end 
of  a  cause  properly  before  it.  An  issue  out 
of  chancery  may  now  be  tried  at  its  own  bar, 
instead  of  being  sent  (as  formerly)  to  a  conrt 
of  law  for  trial.  One  manifest  object  of 
legislative  changes  in  the  administration  of 
the  law  has  been  to  enable  courts  of  law  and 


292 


22  GRATT. 


Naglb  V,  Newton. 


823,  824,  826 


courts  of  equity  to  do  complete  justice  in 
matters  arising'  within  their  respective  juris- 
dictions ;  and  it  is  in  entire  accordance  with 
this  that  courts  of  equity  should  proceed  by 
way  of  damages  in  cases  where  they  properly 
have  jurisdiction,  and  where  complete  justice 
requires  the  payment  of  damages. 

It  is  itnpossible,  therefore,  to  perceive  either 
the  necessity  or  propriety,  in  a  case  like  this 
(where  the  court  has  complete  jurisdiction  of 
the  subject,  and  with  all  the  parties  before  it, 
and  where  a  specific  performance  has  been 
decreed),  of  sending  the  parties  before 
another  forum,  in  order  to  litigate  rights 
arising-  directly  out  of  the  subject  before  the 
court  of  chancery,  and  especially  where 
specific  performance  would  be  inequitable, 
and  complete  justice  could  not  be  done  without 
an  adjustment  of  these  questions.  Why 
should  the  cause  be  divided  into  two 

823  suits — a  part  of  the  controversy  to  *l>e 
adjudicated  in  a  court  of  equity,  and  a 

part  in  a  court  of  law?  Why  should  two 
distinct  and  independent  tribunals  be  invoked 
to  dispose  of  a  cause  between  the  same  par- 
ties, where  their  respective  claims  are  so 
connected  as  to  be  inseparable?  Why  call 
upon  a  court  of  law  to  aid  the  court  of  equity, 
which  has  the  undoubted  original  jurisdiction 
of  the  subject  matter  and  of  the  parties,  and 
is  provided  with  all  the  machinery  necessary 
to  arrive  at  the  same  result,  and  in  the  same 
mode,  if  need  be  (trial  by  jury),  which 
could  be  attained  in  a  court  of  law?  We 
cannot  perceive  the  necessity  or  the  propri- 
ety of  such  a  practice.  Nor  can  we  nnd 
any  authority  among^  the  modern  decisions 
to  require  it. 

The  cases  relied  upon  by  the  learned 
counsel  for  the  appellee,  are  cases  where 
the  plaintiff  came  into  a  court  of  equity 
seeking^  compensation  in  damages  for  al- 
leged fraud,  misrepresentation,  &c.,  and 
where  upon  the  face  of  his  bill  or  in  the 
case  made  out,  there  is  no  ground  for 
equitable  relief. 

The  case  of  Robertson  v.  Hogsheads,  3 
Leigh,  723,  so  earnestly  relied  upon  by 
counsel,  is  not  in  any  respect  opposed  to 
the  principles  and  practice  of  courts  of 
equity  as  above  expounded.  In  that  case 
the  bill  in  form  and  upon  its  face  was  a  bill 
claiming  damages  for  the  breach  of  a  con- 
tract. It  did  not  ask  even  for  a  recision  of 
the  contract ;  but  the  claim  of  the  plaintiff 
was  merely  for  compensation  in  damages 
in  consequence  of  certain  alleged  misrepre- 
sentations in  respect  to  sufficiency  of 
springs  and  their  actual  deficiency.  It  was 
argu^  by  counsel  in  that  case,  that  under 
the  prayer  for  general  relief  he  might  claim 
a  recision  of  the  contract.  Carr,  J.  says, 
**Taking  up  the  case  either  upon  the  bill 
and  answer  or  upon  the  whole  evidence, 
there  is  no  ground  furnished  for  a  recision 
of  the  contract  in  any  stage ;  but  after  it 
was  executed  by  giving  and  receiving  a 
deed,  taking  possession,  paying  good  part 
of  the  purchase  money,  executing  bonds 
for     the     balance,     and    a    deed    of 

824  *trust  to  secure  the  payment,  there  is 
not   the   shadow   of  a  cause  for  a  re- 


cision. The  bill  then,  so  iar  as  it  related 
to  the  main  end  of  it,  was  never  sustaina- 
ble; and  taking  away  that  ground  there 
could  be  no  propriety  in  filing  a  bill  in 
equity  for  the  sole  purpose  of  obtaining 
compensation  or  damages  for  an  alleged 
fraud,  and  to  tie  up  a  part  of  the  purchase 
money  until  these  damages  were  liqui- 
dated." 

Tucker,  P.,  said  in  the  same  case,  **It  is 
obvious,  that  no  recision  of  the  contract 
could  have  been  decreed  or  properly  asked 
for  in  this  case.  *  •  *  As  the  form  of 
the  proceeding  excludes  the  possibility  of 
recision,  the  bill  can  only  be  looked  on  as 
a  bill  for  an  injunction  to  restrain  the  pay- 
ment' of  an  unpaid  balance  of  purchase 
money  until  a  claim  for  unliquidated  dam- 
ages for  an  alleged  fraud  shall  have  been 
settled  by  an  issue  to  be  directed  by  the 
court." 

It  will  thus  be  readily  perceived,  that  the 
case  of  Robertson  v.  Hogshead,  is  not,  in 
the  slightest  degree,  in  conflict  with  the 
doctrines  herein  announced.  In  that  case 
there  was  no  possible  ground  upon  which 
the  jurisdiction  of  a  court  of  equity  could 
attach.  But  it  was  a  bill  filed  by  a  plaintiff 
merely  for  the  purpose  of  recovering  dam- 
ages for  the  breach  of  a  contract.  In  the 
case  before  us  the  jurisdiction  of  a  court 
of  equity  is  unquestioned.  The  plaintiff 
files  his  bill  for  specific  performance  in  a 
case  where  he  is  clearly  entitled  to  it,  and 
which  is  decreed  by  the  court;  and  the 
defendant  not  objecting  to  specific  perform- 
ance, claims  that  he  is  entitled  to  compen- 
sation by  way  of  damages  arising  from  the 
acts  of  the  plaintiff  and  his  agents  re- 
specting the  subject  matter  of  the  agree- 
ment. In  such  a  case  the  court  having 
obtained  possession  of  the  subject,  it  will 
do  complete  justice  by  disposing  of '  the 
whole  subject  at  its  own  bar,  without  send- 
ing the  parties  to  another  forum.  This 
practice  has  been  commended  and  estab- 
lished by  numerous  decisions  of  this 
825  court.  See  Payne  *v.  Graves,  5  Leigh, 
561 ;  Billups  v.  Sears,  5  Gratt.  31 ; 
Lyons  v.  Miller,  6  Gratt.  427 ;  Bank  of  Wash- 
ington V.  Arthur,  3  Gratt.  173;  Martin  v. 
Hall,  9  Id.  8. 

It  may  be  further  observed,  that  there  is 
an  obvious  distinction  between  cases  where 
the  party  seeks  relief  in  equity  as  plaintiff, 
and  where  compensation  is  sought  by  the 
defendant  in  resistance  or  modification  of 
the  plaintiff's  claim.  In  the  latter  case,  the 
maxim  prevails  that  he  who  seeks  equity 
shall  do  equity.  2  Story's  Eq.  {  799  (a). 
Where  a  plaintiff  in  equity  seeks  the  aid  of 
the  court  to  enforce  specific  performance, 
he  can  only  receive  such  relief  upon  equita- 
ble terms;  and  if  it  would  be  inequitable  to 
grant  relief  without  compensation  to  the 
defendant  (whether  such  compensation  be 
by  way  of  damages,  or  otherwise),  it  is 
competent  for  the  court  having  possessed 
itself  of  the  subject  by  proper  exercise  of 
its  jurisdiction,  to  do  complete  justice  be- 
tween the  parties ;  and  as  ancillary  to  that 
purpose,  may  ascertain   damages  sustained 
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by  the  defendant,  either  by  an  enquiry 
made  by  a  master  or  by  a  jury  upon  an 
issue  quantum  damnificatus  to  be  tried  at 
its  own  bar. 

We  are  therefore  of  opinion,  that  there  is 
no  error  in  the  decree  of  the  said  District 
court,  and  that  the  same  must  be  affirmed. 

Decree  of  District  court  affirmed. 


826 


*Edelin  &  als.  v.  Pascpe  &  alt. 


November  Term.  j87S,  Richmond. 
Absent,  BOTTiiDin,  J.* 
I.  Balldlnff  Puod  AModstlon— Redeemed  Sharw— 
Equity  Jurladlctloa.^-A  court  of  equity  has  juris- 
diction, at  the  suit  of  the  shareholders  of  unre- 
deemed shares  in  a  bnildiuff  fund  association,  to 
call  the  redeemed  shareholders  to  account,  en- 
force payment  of  what  they  respectively  owe. 
distribute  the  fund  amon?  the  unredeemed  share- 
holders, and  wind  up  the  institution. 

a.  Ssuie— Same—liiterest— In  takinjT  the  accounts  of 
the  redeemed  shareholders,  interest  is  not  to  be 
charsred  upon  the  interest  and  premiums  charred 
against  them  on  the  books  of  the  association. 

In  April  1866,  Robert  J.  Edelin  and  six 
others  filed  their  bill  in  the  Circuit  court 
of  Alexandria  county  against  the  Mechanics 
Building  Association  of  Alexandria,  Wil- 
liam Arnold  and  others,  for  the  purpose  of 
winding  up  the  association,  compelling 
the  respective  parties  to  pay  their  dues,  and 
having  the  fund  distributed  among  the  un- 
redeemed shareholders. 

The  case  was  referred  to  a  commissioner, 
who  made  a  report,  showing  how  much 
each  of  the  shareholders  of  redeemed  stock 
was  indebted ;  and  there  being  no  exceptions 
file^  to  the  report,  the  court,  on  the  29th  of 
August  1869,  made  a  decree  against  each  of 
said  shareholders  of  redeemed  stock,  for  the 
amount  reported  to  be  due  by  him.  And  it 
was  decreed  that  unless  the  money  was 
paid  by  them  respectively  within  four 
months  the  deed  of  trust  given  to  secure 
the  association  should  be  enforced  upon 
terms  stated  in  the  decree. 

Of  the  parties  against  whom  this  decree 
was  made,  two,  John  L.  Pascoe  and 
827  H.  W.  Hardy,  had  not  been  *served 
with  process ;  and  Hardy  having  died, 
upon  the  application  of  his  administrator, 
widow  and  heirs,  and  Pascoe,  the  decree 
was  set  aside  as  to  them,  and  they  were 
allowed  to  appear  and  defend  themselves. 
They  thereupon  demurred  to  the  bill  for 
want  of  equity,  and  answered  relying  upon 
the  lapse  of  time,  and  insisting  that  the 
dealings  of  the  association  were  usurious. 

The  case  came  on  to  be  heard  on  the  1st 
of  March  1870,  when  the  court  held  that  the 
contracts  were  usurious,  and  all  the  bonds, 
deeds  of  trust,  &c.,  evidencing  the  usurious 

•The  case  was  argued  before  his  election. 

tSee  monoflrraphic  note  appended  to  White  v.  Mech. 
B.  F.  Ass'n,  28Gratt288,  on  "Buildiuflr  &Loan  Asso- 
ciations," section  V:  Davles  v.  Creiffhton,  88  Qratt 
708;  Parker  v.  U.  S.  B.,  L.  A  L.  Ass'n.  19  W.  Va.  788. 


transactions,  were  void ;  and  dismissed  the 
bill  as  to  Pascoe  and  Hardy's  administrator 
and  heirs,  with  costs.  And  thereupon  the 
plaintiffs  applied  to  this  court  for  an  appeal 
from  the  decree ;  which  was  allowed.  The 
facts  are  sufficiently  stated  in  the  opinion  of 
the  court. 

Wattles  and  A.  A  C.  E.  Stuart,  for  the 
appellants. 

F.  L.  Smith,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  association  was  formed  prior  to  1852, 
and  was.  afterwards  incorporated  pursuant 
to  the  act  of  Assembly  passed  May  29,  1852. 

By  article  XI^.  of  the  association,  when- 
ever there  was  sufficient  money  on  hand, 
and  due  the  association,  to  pay  on  each 
unredeemed  share  to  the  holder  thereof,  the 
sum  of  $480,  over  and  above  all  liabilities 
of  the  association,  all  arrearages  of  monthly 
dues,  fines,  &c.,  are  required  to  be  paid 
without  delay,  the  debts  and  liabilities  of 
the  association  to  be  paid;  and  then  the 
owner  of  each  unredeemed  share,  to  receive 
an  equal  dividend  of  all  sums  on  hand,  and 
which  shall  afterwards  be  collected,  until 
the  whole  shall  be  divided ;  and  no  further 
monthly  dues,  or  premiums,  shall  be  paya- 
ble £rom  the  commencement  of  the  payment 
of  dividends ;  except  that  all  arrears 
828  shall  be  fully  paid  up.  *The  trustees 
are  required  to  deliver  to  each  mort- 
gagor who  has  fully  complied  with  the  condi- 
tion of  his  mortgage,  a  discharge,  &c.  And 
then,  it  is  provided,  the  association  shall 
cease  to  exist,  and  shall  not  sooner  be  dis- 
solved. 

The  act  of  1852,  above  referred  to,  limits 
the  ultimate  or  par  value  of  the  stock  to 
$200.  The  articles  of  this  association  stip- 
ulate, that  it  shall  be  $480;  which  it  seems 
was  fixed  as  its  value  prior  to  the  act  of 
1852;  and  is  sanctioncMl  and  legalized  by 
the  act  passed  February  19,  1853. 

On  the  1st  of  January  1860,  there  were 
only  twenty -three  shares,  held  by  seven 
stockholders,  which  had  not  been  redeemed. 
And  in  April  1866,  they  filed  their  bill  in 
chahcery  in  the  Circuit  court  for  Alexan- 
dria county,  against  the  said  building  as- 
sociation, James  E.  McGraw,  George  H. 
Markell  and  R.  J.  E^elin,  trustee  thereof, 
and  H.  W.  Hardy,  John  Iv.  Pascoe  and 
others,  members  of  the  association,  for  the 
settlement  of  the  accounts  of  members  with 
the  association,  to  enforce  the  payment  of 
arrearages  due  to  the  association  from  its 
members,  and  a  sale  of  the  real  estate  con- 
veyed in  trust  by  members  of  the  association 
to  secure  the  fulfillment  of  their  obligations* 
and  for  a  division  of  the  assets  amongst 
the  members  whose  shares  were  unredeemed. 

The  Circuit  court  directed  an  account  to 
be  taken  by  one  of  its  commissioners ;  who 
made  a  report.  In  stating  the  account  he 
debited  each  stockholder  with  the  arrearage 
due  from  him,  up  to  1st  of  January  1860,  on 
account   of  monthly  dues,    premium,  fines 
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and  interest ;  and  upon  the  sum  bo  ascer- 
tained to  be  then  due,  he  debits  him  with 
interest  to  the  1st  of  April  1867.  The  whole 
indebtedness  to  the  association  on  that  day, 
aggr^egating  $11,236.14,  divided  amongst 
twenty-three  unredeemed  shares,  would  give 
to  each  share  $488.52^,  subject  to  a  de- 
duction for  the  costs  of  this  suit.  And  he 
returns    with  his  report  a  descriptive 

829  Ust  of  the  deeds  of  trust  *held  by  the 
association,  as  security  for  those  sums 

reported  to  be  due  from  different   members 
of  the  association. 

The  court  confirmed  the  report,  to  which 
there  was  no  exception,  and  pronounced  a 
decree  against  each  defendant,  who  thus 
appeared  to  be  indebted,  and  upon  his  failure 
to  pay  within  the  time  specified, directed  sale 
to  be  made  under  his  deed  of  trust,  to  satisfy 
the  amount  declared  to  be  due  by  him.  Two 
of  the  defendants,  John  L.  Pascoe  and  H.  W. 
Hardy,  had  not  been  served  with  process. 
And  upon  petition,  the  decree  as  to  them 
was  set  aside,  and  the  suit  as  against  the 
said  Hardy,  who  had  died  since  it  was  in- 
stituted, was  revived  in  the  name  of  his 
widow  and  heirs,  and  his  administrator. 
These  defendants  demurred  to  the  bill, 
answered  and  pleaded  usury.  And  upon 
the  hearing,  on  the  1st  day  of  March  1870, 
the  Circuit  court  sustained  the  plea  of  usury ; 
declared  the  bonds  and  deeds  of  trust  exe- 
cuted by  the  said  Pascoe  and  Hardy  to  be 
null  and  void,  and  dismissed  the  bill  as  to 
them.  From  that  decree  the  plaintiffs  have 
appealed  to  this  court. 

The  court  is  of  opinion,  that  there  is  no 
ground  for  demurrer  to  the  Bill.  It  was  en- 
tirely competent  for  the  plaintiffs  to  file  a 
bill  in  equity  against  the  other  members  of 
the  association, and  the  trustees  who  hold  the 
title  of  the  trust  property,  for  a  settlement 
aad  adjustment  of  the  affairs  of  the  associa- 
tion, and  for  a  division  of  its  assets  amongst 
the  shareholders  who  were  entitled  to  the  dis- 
tribution ;  and  as  a '  means  to  that  end,  to 
ascertain  and  enforce  the  liabilities  of  the 
members,  and  the  execution  of  the  deeds  of 
trust  and  other  securities  therefor.  The 
subject  is  peculiarly  appropriate  to  a  court 
of  equity.  And  the  bill  is  not  obnoxious 
to  the  objection  of  multifariousness;  be- 
cause it  introduces  no  matter  which  is  not 
directly  related  to  the  end  proposed,  which 
is  within  the  jurisdiction  of  a  court  of 
equity,  and  necessary  to  its  attainment,  and 
to  doing  complete  justice  between  the  par- 
ties. 

830  *The  court  is  further  of  opinion 
that  there  is  no  usury  in  the  transac- 
tions between  John  L.  Pascoe  or  H.  W. 
Hardy  and  the  association.  The  association 
was  at  first  organized  as  a  partnership  con- 
cern, before  the  act  of  Assembly  of  May 
29,  1852.  Afterwards  it  became  a  body  cor- 
porate under  the  provisions  of  that  act,  as 
was  more  than  once  admitted  by  the  appel- 
lee, John  If.  Pascoe,  under  his  hand  and 
seal,  and  as  is  inferable  from  other  facts 
in  the  record.  By  that  act  the  association 
is  expressly  authorized  to  redeem  the  shares 


of  any  of  the  shareholders,  and  to  demand 
and  receive  interest,  not  exceeding  six  per 
cent,  per  annum,  upon  the  actual  amount 
paid  upon  the  shares  so  redeemed,  and  also 
to  demand  and  receive  from  said  advanced 
stockholder  the '  monthly  instalment  on 
stock,  fines  and  other  regular  charges,  until 
the  assets  are  sufficient  to  pay  to  the  holders 
of  the  unredeemed  shares  the  par  or  ultimate 
value  of  their  shares,  after  payment  of  all 
the  debts  and  liabilities  of  the  association. 
Reference  is  here  made  to  the  case  of  White 
V.  Mechanics  Building  Fund  Association, 
recently  decided  by  this  court,  supra  233,  for 
the  exposition  of  this  statute. 

In  this  case  John  L.  Pascoe  is  charged 
with  no  interest  upon  the  sum  of  $612, 
which  he  acknowledges  by  his  deed  of 
release  had  been  advanced  to  him  on  his 
three  shares;  but  he  is  charged  with  a 
monthly  premium  of  eighty  cents  on  each 
share,  which  is  less  than  six  per  cent,  in- 
terest, which  the  association  was  expressly 
authorized  to  charge  by  the  act  aforesaid. 
And  with  regard  to  H.  W.  Hardy,  the  com- 
missioner's report  shows  that  he  was  debited 
on  the  ledger  with  120.40  interest,  which  is 
carried  into  the  account  against  him  by 
the  commissioner.  But  it  does  not  appear 
that  this  interest  was  charged  upon  the  sum 
paid  him  on  the  redemption  of  his  shares. 
The  presumption  is  that  it  was  not,  but  that 
it  was  charged  upon  some  other  account. 

The  descriptive  memorandum  of  the 
831      deed  of  trust  accompanying  *the  report 

(the  deed  itself  is  not  copied  into  the 
record)  shows  that  it  was  executed  **to 
secure  his  monthly  dues,  $2.80  on  one  (each) 
share,  fines,  &c."  Two  dollars  is  the 
monthly  instalment  required  by  the  articles 
to  be  paid  on  each  share  of  stock,  and 
eighty  cents  is  the  premium;  so  that  no 
provision  is  made  in  the  deed  for  the  pay- 
ment of  interest.  Nor  is  there  in  any  of 
the  deeds  of  trust,  according  to  the  de- 
scriptive memorandum  accompanying  the 
report,  although  it  appears  that  several  of 
the  shareholders  are  charged  with  interest 
on  the  ledger,  and  the  item  of  interest  is 
carried  by  the  commissioner  into^their  ac- 
counts, but  not  as  charged  upon  mone3' 
advanced  to  them  for  the  redemption  of 
their  shares.  The  entries  made  in  the 
ledger  being  made  prima  facie  evidence,  by 
the  agreement  of  the  parties  in  their  articles 
of  association,  and  there  not  being  a  par- 
ticle of  evidence  in  the  record  to  show  that 
it  is  an  improper  charge,  the  presumption 
is  that  it  is  correct.  Whether  the  taking  a 
premium  exceeding  six  per  cent,  interest 
would  taint  with  usury  and  invalidate  the 
whole  transaction,  is  a  question  which 
does  not  arise  upon  this  record;  inasmuch 
as  the  premium  charged  to  J.  L.  Pascoe  is 
not  equal  to  the  interest  which  the  statute 
expressly  authorizes  to  be  charged,  and  it 
does  not  appear  that  the  premium  charged 
to  H.  W.  Hardy  exceeds  the  interest  with 
which  he  was  lawfully  chargeable.  But 
interest  should  not  be  charged  upon  these 
premiums,  they  being  interest,  in  fact,  nor 
upon  interest;  and  so    far  as   the  account 
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of  the  commissioner  is  liable  to  this  objec- 
tion, it  should  be  reformed  and  corrected. 

The  court  is,  therefore,  of  opinion  that 
the  interlocutory  decree  of  August  29,  1868, 
except  so  far  as  it  is  liable  to  the  objection 
last  mentioned,  is  correct  in  principle,  and 
should  be  reinstated.  And  that  it  is  not 
shown  by  the  record  that  the  association 
has  made  exactions  of  either  of  the  appel- 
lees which  it  was   not   authorized   to   make 

by  the  act  of  Assembly  under  which 
832      it  was  *incorporated,    and   therefore, 

that  the  decree  of  the  1st  of  March 
1870,  is  erroneous;  and  the  court  is  of 
opinion  that  the  same  be  reversed  and 
annulled. 

The  decree  was  as  follows : 

The  court  having  maturely  considered 
the  record  in  this  case,  is  of  opinion, 
for  reasons  assigned  in  writing  and  filed 
with  the  record,  that  the  decree  of  the  Cir- 
cuit court,  pronounced  on  the  1st  day  of 
March  1870,  is  erroneous.  It  is,  therefore, 
considered  that  the  same  be  reversed  and 
annulled;  and  that  the  appellees  pay  to  the 
appellants  their  costs  expended  in  the  prose- 
cution of  their  appeal  here.  And  the  cause 
is  remanded  to  said  Circuit  court  for  Al- 
exandria count)',  for  further  proceedings  to 
be  had  therein,    according  to  the  principles 

declared  in  the  foregoing  opinion. 

• 

Decree  reversed. 


833        *Antoni  v.  Wright,  SheriflT,  &c. 
Wright,  Sheriff,  &c.  v.  Smith. 

November  Term.  1872,  Richmond. 
Absent,  Moncube,  P.* 

I.  Statute— Payment  of  Public  I>ei»t~Coiitract.t— The 

act  of  March  30, 1871,  entitled  "An  act  to  provide  for 
the  fnndinsr  and  payment  of  the  public  debt,"  pro- 
vides that  the  coupons  attached  to  the  bonds  to  be 
issued  under  that  act  "shall  be  payable  semi-annu- 
ally, and  be  receivable  at  and  after  maturity,  for 
all  taxes,  debts,  dues  and  demands  due  the  State; 
which  shall  be  expressed  on  their  face."  The  act 
constitutes  a  contract  on  the  part  of  the  State, 
which  can  not*be  repealed  by  the  General  Assem- 
bly, and  the  contract  follows  the  coupons  in  the 
hands  of  the  holders  thereof,  thousrh  purchased 
after  an  act  repealincr  the  said  act. 

a.  Same— Same -Con3tltutional.t— The  act  Is  not  re- 
pugnant to  §  7  of  article  8,  nor  to  §  0  of  article  10  of 
the  constitution  of  Virarlnia. 

3.  Same— Same— Repeal  of  Inconsistent  Acta— Uncon- 
stitutlonal.- The  act  of  March  7, 1872,  which  directs 
what  shall  be  received  in  payment  of  taxes,  dues, 
Ac,   to  the  State,  and   repeals  all    acts    incon- 

*He  declined  to  sit  in  the  cause,  because  he  was 
interested  in  the  question. 

tStatute— Constitutional.— As  to  the  constitutional- 
ity of  this  act,  see  the  principal  case,  cited  as  author- 
ity In  Clarke  V.  Tyler,  30  Gratt.  187  et  seq.,  where  the 
principal  case  is  stronsrly  approved.  See  also.  Wil- 
liamson y.  Massey.  38  Gratt.  247. 

t5ame— A  Contract.— Several  cases  cite  the  princi- 
pal case  as  authority  for  the  proposition  "that  a 
statute  must  be  assumed  to  be  constitutional  and 


sistent  with  it,  so  far  as  It  respects  the  provision  of 
the  act  of  March  80, 1871,  in  relation  to  the  coupons 
of  bonds  issued  under  this  last  act,  is  repugnant  to 
the  provision  of  the  constitution  of  the  United 
States,  which  forbids  a  State  to  pass  any  law 
impairing-  the  obligation  of  contracts. 

These  cases  were  heard  together  in  this 
court.  They  involve  a  single,  and  the 
same  question ;  and  that  is  whether  the  act 
of  March  7th,  1872,  which  provides  *'that 
hereafter  it  shall  not  be  lawful  for  the  offi- 
cers charged  with  the  collection  of  taxes  or 
other  demands  of  the  State,  due  now  or 
that  shall    hereafter  become  due,  to  receive 

in  payment  thereof  any  thing  else 
834      than     gold   *or   silver    coin,    United 

States  treasury  notes,  or  notes  of  the 
national  banks  of  the  United  States,'*  is 
repugnant  to  the  provision  of  the  constitu- 
tion of  the  State  or  of  the  United  States, 
which  forbids  a  State  to  pass  any  law  im- 
pairing the  obligation  of  contracts.  And 
this  question  depends  upon  the  question 
whether  the  act  of  March  30th,  1871,  entitled 
**An  act  to  provide  for  the  funding  and 
payment  of  the  public  debt,"  which  pro- 
vides that  ^*the  coupons  attached  to  the 
bonds  to  be  issued  under  that  act,  shall  be 
payable  semi-annually,  and  be  receivable  at 
and  after  maturity,  for  all  taxes,  debts, 
dues  and  demands  due  the  State,  which 
shall  be  so  expressed  on  their  face;"  con- 
stitutes a  contract  on  the  part  of  the  State, 
which  cannot  be  rescinded,  and  follows  the 

valid  *until  some  one  complains  whose  rlfftats  It 
invades.*  *'  For  instance  "it  has  been  held  that  tlie 
objection  that  a  lesrislative  act  was  unconstitutional, 
because  divestinsr  the  rlsrhts  of  remaindermen 
against  their  will,  could  not  be  successfully  urped 
by  the  owner  of  the  particular  estate,  and  could 
only  be  made  on  behalf  of  the  remaindermen  them- 
selves." See  Speer  v.  Commonwealth.  88  Gratt.  988: 
Shepherd  v.  City  of  Wheeling,  80  W.  Va.  486,  4  S.  E. 
Rep.  687. 

The  proposition,  that  those  who  came  forward  and 
"funded  their  bonds  according*  to  the  provisions  of 
the  act  of  March  80, 1871,  could  not  be  affected  by  the 
act  of  March  7, 187S,  and  that  as  to  them  the  act  is 
unconstitutional  as  impairing  the  obligation  of  con> 
tract,'*  has  been  followed  in  many  subsequent  cases, 
citing  the  principal  case  as  authority  on  the  subject. 
See  Wise  v.  Rogers,  24  Gratt.  171;  McCullough  ▼. 
Com.  of  Va.,  172  U.  S.  102,  10  Sup.  Ct  Rep.  135.  1S6: 
Royall  V.  State  of  Virginia,  11«  U.  S.  672,  6  Sup.  Ct. 
Rep.  515. 

The  proposition  in  the  principal  case,  that  the  act 
of  March  30, 1871,  constitutes  a  contract  within  the 
state  and  the  bondholder,  is  sustained  by  many  sub- 
sequent cases.  See  Greenhow  v.  Vashon,  81  Va.  S40; 
Commonwealth  v.  Jones,  82  Va.  795,  1  S.  £.  Rep.  84; 
Com.  V.  Maury,  82  Va.  886,  1  S.  E.  Rep.  186:  Antoni  ▼. 
Greenhow,  107  U.  S.  769,  2  Sup.  Ct.  Rep.  02  and  100; 
Polndexter  v.  Greenhow,  114  U.  S.  270.  5  Sup.  Ct.  Rep. 
007;  McGahey  v.  State  of  Va.,  135  U.  S.  662, 10  Sup.  CU 
Rep.  974. 

As  to  mandamuf  in  such  case,  see  Robinson  v.  Rog- 
ers, 24  Gratt  824;  Antoni  v.  Greenhow,  107  XJ.  S.  760,  2 
Sup.  Ct  Rep.  93. 

See  the  principal  case  distinguished  in  Board  of 
Public  Works  v.  Gaunt  76  Va.  468;  Greenhow  v. 
Vashon.  81  Va.  886. 
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coQpon  into  the  hands  of  any  holder  for 
value. 

The  first  case  is  an  application  to  this 
court  by  Andrew  Antoni  for  a  writ  of  man- 
damns  to  John  Wright,  sheriif  of  the  city  of 
Richmond,  to  compel  him  to  receive  from 
Antoni  a  due  coupon  of  one  of  the  bonds  is- 
sued under  the  last  mentioned  act,  in  pay- 
ment of  taxes  due  from  Antoni  to  the  State ; 
upon  which  Wright  made  a  return  the  same 
as  set  out  in  the  next  case.  The  other  was  a 
similar  application  by  A.  Austin  Smith,  to 
the  Circuit  court  of  the  city  of  Richmond. 
The  sheriff  made  his  return  to  the  rule  upon 
him,  and  set  up  several  objections  to  the 
issues  of  the  mandamus.  1st.  That  the 
mere  legislative  declaration,  that  such  cou- 
pons shall  be  receivable  in  payment  of 
taxes,  does  not  authorize  him  to  receive 
them,  they  not  having  been  tendered  before 
the  repeal  of  that  provision  of  the  act  of 
March  30th,  1871.  That  the  act  of  March 
7th,  1872,  forbids  the  receipt  of  the  coupons 
in  payment  of  taxes ;  and  repealed  the  pro- 
vision of  the  act  of  March  30th,  1871,  author- 
izing them  to  be  received.  2d.  That  if  the 
holder  of  the  coupons  had  the  imperative 
right  to  demand  that  they  should  be  re- 
ceived in  payment  of  taxes,  then  the  act 
was  in  conflict  with  the  5th  section  of 
835  article  10  of  the  constitution  *of  Vir- 
ginia ;  and  the  general  Assembly  had 
the  right  to  repeal  it.  3d.  That  the  auditor 
had  instructed  the  respondent,  in  writing, not 
to  receive  the  coupons  issued  under  the  act 
of  March  30th,  1871,  in  payment  of  taxes. 
That  if  the  act  created  a  mode  of  appropri- 
ating the  State  revenues  different  from  that 
ordained  by  the  constitution  of  the  State,  it 
was  in  violation  of  the  constitution ;  or  if 
it  was  intended  to  make  them  bills  of 
credit,  then  it  was  in  contravention  of  the 
constitution  of  the  United  States.  And  that 
said  Smith  was  never  the  owner  of  the 
bonds  from  which  the  coupons  were  taken ; 
and  he  became  the  owner  of  the  coupons 
tendered  by  him  after  the  passage  of  the 
act  of  March  7,  1872.  4th.  A  mandamus 
will  not  lie  when  the  party  has  other  ade- 
quate remedies. 

To  this  return  Smith  demurred,  and  the 
court  sustained  the  demurrer,  and  directed 
that  a  peremptory  mandamus  be  awarded, 
directed  to  the  said  John  W.  Wright,  sheriff 
of  the  city  of  Richmond,  commanding  him 
to  receive  from  the  plaintiff  matured  cou- 
pons issued  by  the  State  of  Virginia  under 
the  provisions  of  the  act  of  March  30,  1871, 
to  an  amount  equal  to  the  sum  due  from  the 
plaintiff  for  taxes  due  to  the  State  for  the 
year  1871.  And  thereupon  Wright  applied 
to  a  judge  of  this  court  for  a  writ  of  error, 
which  was  awarded. 

The  cases  were  argued  by  the  attorney- 
general  for  the  sheriff,  and  Ould  &  Carring- 
ton  and  B.  T.  Johnson  &,  Royal  for  the 
petitioner  and  appellee. 

BOULDIN,  J.,  delivered  the  opinion  of 
the  court. 

The  first  of  these  cases  is  before  the  court 


on  an  original  application  by  Antoni  for  a 
writ  of  mandamus  to  Wright  as  sheriff  of 
the  city  of  Richmond,  and  the  other,  on  a 
writ  of  error  to  a  judgment  of  the  Circuit 
court  of  the  city  of  Richmond,  by  which  a 
peremptory  writ  of  mandamus  was  awarded 
against  the  same  sheriff.  The  object  of 
the  proceedings  in  both  cases   was  to 

836  compel  *the    sheriff   to   receive   from 
the   parties   respectively,  in  payment 

of  taxes  due  the  State,  certain  matured  in- 
terest coupons  issued  by  the  State  of  Vir- 
ginia, under  the  act  of  the  General  Assembly 
approved  March  30th,  1871,  known  as  the 
funding  act ;  which  coupons  had  been  duly 
tendered  to  said  sheriff  in  payment  of  taxes, 
and  were  as  is  agreed  by  the  parties  in 
form  and  substance  as  follows: 

**|^eceivable  at  and  after  maturity  for  all 
taxes,    debts   and   demands  due   the  State. 

**The  Commonwealth  of  Virginia  will  pay 
the  bearer  three  dollars  interest,  due  1st 
July  1872,  on  bond  No.  3501. 

Geo.  Rye, 
**Treasurer  of   the  Commonwealth  of    Vir- 
ginia. 

**Coupon  No.  2." 

The  sheriff  refused  to  receive  them,  be- 
cause as  he  alleged,  he  was  prohibited  from 
so  doing  by  the  act  of  March  7th,  1872. 
Sess.  Acts  1871-'2,  ch.  148,  p.  141,  entitled 
^*An  act  declaring  what  shall  be  received 
in  payment  of  taxes,  or  other  demands  of 
the  State."  There  being  no  conflict  of 
fact,  the  case  was  submitted  to  the  court  on 
the  legal  questions  arising  on  the  record, 
and  the  Circuit  court  awarded  a  peremptory 
writ  of  mandamus  requiring  the  sheriff  to 
receive  the  coupons  aforesaid  in  payment 
of  taxes  due  the  State ;  and  the  cases  are 
now  before  this  court  on  a  writ  of  error  to 
the  judgment  aforesaid  of  the  Circuit  court, 
and  on  the  original  application  of  Antoni, 
to  which  the  sheriff  makes  the  same  de- 
fence. 

The  questions  involved  in  the  two  cases 
are  identical ;  and  as  was  said  by  Judge 
Davis,  of  the  United  States  Supreme  court, 
in  a  similar  case,  Furman  v.  Nichol,  8 
Wall.  U.  S.  R.  44,  are  of  much  greater 
** importance  than  difficulty.** 

They  are  the  following: 

1.  Was  there    under   the  act  aforesaid   of 
March    30th,    1871,    a    valid    contract    be- 
tween   the    State    and    such    of    her 

837  *creditors  as  excepted  and  complied 
with  the  terms  of  the  act,  that  the  in- 
terest coupons  issued  thereunder  should  be 
**receivable  at  and  after  maturity  for  all 
taxes,  debts,  dues  and  demands  due  the 
State?*' 

2.  If  so,  was  the  obligation  of  this  con- 
tract impaired  by  the  act  aforesaid  of 
March  7th,  1872,  which  substantially  de- 
clares that  the  collecting  officers  of  the 
State  shall  not  receive  the  coupons  afore- 
said in  discharge  of  any  ^ 'taxes  or  other 
demands  of  the  State  now  due  or  that  shall 
hereafter  become  due?** 

The  first  and  all  essential  question  is, 
was  there  a  valid  contract  between  the  State 
and  her  bondholders? 
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To  consider  this  question  intellig^ently,  a 
brief  reference  to  the  substance  of  the  fund- 
ing* act,  and  to  the  facts  and  circumstances 
under  which  it  was  passed,  is  proper  and 
perhaps  necessary. 

We  know  as  a  matter  of  history,  that 
prior  to  the  late  war  between  the  United 
States  and  the  Confederate  States,  and  be- 
fore her  violent  dismemberment,  the  State 
of  Virginia  for  the  common  benefit  of  the 
whole  and  every  part  of  the  State,  had  con- 
tracted a  very  heavy  debt,  amounting"  at  the 
date  of  the  funding  act,  to  about  $40,000,000 
of  principal.  During  the  war,  and  by  an  act 
of  violence  she  was  powerless  to  resist,  about 
one- third  of  the  territory  and  population  of 
the  State  was  cut  oif,  and  formed  into  a 
new  State  called  West  Virginia ;  and  by  that 
name  that  portion  of  the  State  of  Virginia 
has  been  acknowledged  as  a  State  by  the 
constituted  authorities  of  the  Federal  gov- 
ernment, and  admitted  as  a  member  of  the 
Federal  Union.  Both  States  in  their  consti- 
tutions and  by  legislation  have  acknowl- 
edged their  respective  liability  for  a  just 
and  equitable  proportion  of  the  old  debt; 
and  efforts  had  been  made  from  time  to 
time,  to  adjust  that  liability ;  but  verv  little 
progress  towards  a  settlement  of  any  kind 
seems  to  have  been  made.  In  the  mean- 
time, the  payment  of  interest  on  the 
838  *debt  was  for  a  time  wholly  suspended, 
and  afterwards  only  partially  resumed 
by  the  State  of  Virginia  alone;  whilst 
West  Virginia  had  not,  and  has  not  to  this 
day,  paid  any  part  of  the  debt,  principal  or 
interest;  and  the  entire  debt  standing  in 
the  name  of  the  State  of  Virginia,  and  her 
bonds  being  held  for  the  whole  amount, 
much  anxiety  was  felt  and  manifested  on 
the  subject  as  well  by  the  State  as  by 
her  creditors. 

Under  these  circumstances,  and  hopeless 
of  any  early  settlement  with  West  Virginia, 
the  State  of  Virginia  proposed  to  her  cred- 
itors, by  the  act  aforesaid  of  the  30th  of 
March  1871,  a  separate  adjustment  of  what 
she  deemed  her  own  indebtedness,  which 
she  assumed  to  be  two-thirds  of  the  entire 
debt.  Her  object,  as  declared  in  the  pre- 
amble to  the  act,  was  *^to  enable  the  State 
of  West  Virginia  to  settle  her  proportion  of 
said  debt  with  the  holders  thereof,  and  to 
prevent  any  complications  or  difficulties 
which  might  be  interposed  to  any  other 
manner  of  settlement ;  and  for  the  purpose 
of  promptly  restoring  the  credit  of  Virginia 
by  providing  for  the  prompt  and  certain 
payment  of  the  interest  upon  her  proportion 
of  said  debt  as  the  same  shall  become  due;'' 
and  her  offer  was  to  issue  to  her  creditors 
new  bonds  for  two-thirds  of  the  entire  debt, 
principal  and  interest,  to  run  for  thirtj*- 
four  years,  with  interest  payable  semi-an- 
nually on  the  aggregate  amount  of  principal 
and  interest,  the  bonds  to  be  coupon  or 
registered,  at  the  option  of  the  creditor,  and 
to  be  convertible  the  one  into  the  other  at 
like  option;  and  to  secure  '^the  prompt  and 
certain  payment  of  the  interest  as  the  same 
shall  fall  due,'*  and  to  give  the  coupons 
greater  value,  they  were  to  be   "receivable. 


at  and  after  maturity,  for  all  taxes,   debts, 
dues  and  demands  due  the    State,"    which 
should  be  so  expressed  on  their  face. 
As  to  the  remaining  third  assumed  to  be 
the  just  proportion  of  West  Virginia, 
839      the  State  of  Virginia  proposed  *the  ad- 
justment  set   forth   in   the  following 
certificate ;  like  certificates    to  be  issued  to 
all    creditors  who   should  accept  the  terms 
proposed  by  the  State: 
** Commonwealth   of  Virginia,    Treasurer's 


it 


Office, 
"Kichmond,  Virginia, 


187 


^ 


No. 

**This  is  to  certify,  that  there  is  due  unto 
heirs,  executors,  administrators  or  as- 


signs,   dollars,  being  one-third  of  bond 

surrendered  under  the  provisions  of  an  act 
approved  March  the  30th,  1871,  entitled  *  An 
act  to  provide  for  the  funding  and  payment 

of    the    public  debt,*  (viz;  bond   No.  , 

with    interest    amounting    to dollars), 

payment  of  said  one-third,  with  interest 
thereon  at  the  rate  of  six  per  cent,  per  an- 
num, will  be  provided  for  in  accordance 
with  such  settlement  as  shall  hereafter  be 
had  between  the  States  of  Virginia  and 
West  Virginia  in  regard  to  the  public  debt 
of  the  State  of  Virginia,  existing  at  the 
time  of  its  dismemberment,  and  the  State 
of  Virginia  holds  said  bonds,  so  far  as  un- 
funded, in  trust  for  the  holder  hereof  or  his 
assigns. 

**In  testimony  whereof,  this  certificate 
has  been  signed  by  the  Treasurer  and 
countersigned  by  the  Second  Auditor,  as 
provided  by  law. 

** Treasurer  of  the  Commonwealth  of 

Virginia. 

'* Second  Auditor  of  Va.** 

"For  value  received, assign  unto 

of the  within  certificate  of  the  Com- 
monwealth of  Virginia,  and  hereby  transfer 
all   of  my   right,  title  and  interest  therein 

Dated 18 Executed  in  presence 

of  — 


a  Notary  Public  of 


.»» 


Upon  the  receipt  by  the  creditors  of  the 
bonds  of  the  State  for  her  assumed  indebt- 
edness, and  of  the  certificates  aforesaid, 
the  creditors  thus  accepting  the  terms  offered 
by  the  State,  were  to  surrender  their  old 
bonds  to  be  cancelled. 

A  large  proportion  of  the  creditors  ac- 
cepted the  terms  proposed,  received  the 
bonds  of  the  State  for  two-thirds 
840  *only  of  their  claims — received  certifi- 
cates as  aforesaid  for  the  remaining 
third — and  surrendered  their  old  bonds  to 
be  cancelled;  and  the  question  is,  whether 
the  undertaking  by  the  state  set  forth  in 
the  coupons  issued  under  the  act,  that  they 
should  be  "receivable  at  and  after  maturity 
for  all  taxes,  debts,  dues  and  demands  due 
the  State, "  is  a  valid  legislative  contract 
upon  sufficient  consideration?  Were  it  a 
contract  between  individuals,  the  mere 
statement  of  the  case  would  suggest  the 
answer.  To  illustrate :  A  and  B  owe  to  C 
a  joint  debt,  but  in  unequal  proportions  as 
between  themselves.  B  leaves  the  country, 
and  the  pecuniary  condition  of  A,  and  the 
circumstances  of  the  case,    make  it  reason- 
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able,  in  A's  judgment,  that  he  should  pro- 
pose a  separate  adjustment  of  the  amount 
due  from  him  as  between  himself  and  B, 
and  as  part  of  the  arrang^ement,  proposes, 
as  agent  and  trustee,  to  collect  for  C,  B's 
proportion  of  the  debt.  C  accepts  the  prop- 
osition, takes  from  A  his  individual  bond 
for  the  principal  and  interest  of  his  part  of 
the  debt,  with  largely  extended  credit ;  takes 
his  undertaking  in  writing,  as  agent  and 
trustee,  to  collect,  if  practicable,  and  ac- 
count for  B's  proportion  of  the  debt,  and 
surrenders  to  A  for  cancellation  the  joint 
bond  of  A  and  B.  Is  there  an  intelligent 
judicial  tribunal  on  earth  that  would,  for  a 
moment,  tolerate  the  defense  by  A  that  his 
bond  was  without  legal  consideration?  We 
think  not.  The  surrender  alone  by  the 
creditor  to  the  debtor  of  a  bond  or  note  to 
be  cancelled,  constitutes,  of  itself,  ample 
legal  consideration  for  its  renewal,  with  all 
arrearages  of  interest  added,  and  is  a  daily 
transaction  between  individuals.  A  fortiori, 
is  there  ample  legal  consideration,  when 
other  considerations,  involving  principles 
of  compromise,  enter  into  the  adjustment ; 
when  one-third  of  the  principal  and  interest 
is  temporarily  or  permanently  abated,  and 
when  the  new  bond  is  taken  for  only  two- 
thirds  of  the  debt? 

Such  would  certainly  be  the  case  on 
841  such  a  contract  ^between- individuals; 
and  what  is  a  valid  consideration  be- 
tween individuals  is  alike  valid  between 
the  State  and  individuals.  We  have  never 
had  in  such  matters  one  code  of  law  and 
morals  for  the  State,  and  another  for  in- 
dividuals: the  same  laws  govern  both. 

Authority   on    the  question   whether  the 
adjustment  we  are  considering  is  a  contract 
—and  a  contract  on  sufficient  consideration, 
would   seem   to  be  scarcely  necessary;  but 
the  case  of  State  of  New  Jersey  v.   Wilson, 
7  Cranch's  R.  154,    involving   in  substance 
the  same  question,  is  directly  in  point.     The 
arrangement  claimed   to   be    a   contract  in 
that  case,  was   a   stipulation   by   the   Leg- 
islature of   the  then  colony  of  New  Jersey, 
in   a   grant   of  lands  to  the  Indians  within 
the  colony,  that  the  lands  granted  should  be 
forever    exempt    from    taxation.      In     the 
year  1804,  more   than    fifty  years  after  the 
date  of  the  grant,  when   the  colony  had  be- 
come a  State  of  the   American    Union,  and 
after  the  Indians  had    sold   their  lands  and 
left  the    State,    an   act   of   Assembly    was 
passed  by  the  State  of  New  Jersey,  repeal- 
ing  the    privilege   aforesaid    of  exemption 
from  taxation ;  and  a  question  arose  between 
an  owner   of  a  portion ,  of  these  lands  and 
the  State  of  New  Jersey  as  to  the  validity 
of  the  act  of  repeal.     In  deciding   the  case. 
Chief  Justice  Marshall   said :     *  *The   ques- 
tion is  narrowed   to   the  inquiry,   whether, 
in  the  case  stated,  a  contract   existed,    and 
whether    that    contract   is    violated   by  the 
act  of  1804.     Every  requisite  of  a  contract  is 
found  in  the  proceedings  between  the  then 
colony  of  New  Jersey  and  the  Indians.     The 
subject  was  a   purchase    on   the  part  of  the 
government  of- extensive   claims  of  the  In- 
dians, the  extinguishment  of  which  would 


quiet  the  title  of  a  large  portion  of  the 
province.  A  proposition  to  this  effect  is 
made,  the  terms  stipulated,  the  consideration 
agreed  upon,  which  is  a  tract  of  land  with 
the  privilege  of  exemption  from  taxation; 
and  then  in  consideration  of  the  arrange- 
ments previously  made,  one  of  which 

842  this  act  of  Assembly  is  *stated  to  be, 
the  Indians  make  their  deed  of  ces- 
sion. This  is  certainly  a  contract,  clothed  in 
forms  of  unusual  solemnity.  The  privilege, 
though  for  the  benefit  of  the  Indians,  is 
annexed  by  the  terms  which  create  it  to  the 
land  itself,  and  not  to  their  persons."  And 
he  held  that  the  law  of  the  State  of  New 
Jersey  passed  in  1804,  more  than  fifty  years 
after  the  grant,  and  after  the  Indians  had 
sold  the  land  and  left  the  State,  repealing  the 
section  by  which  the  privilege  of  exemption 
from  taxation  was  secured,  impaired  the 
contract,  and  was  void.  He  says,  '^this 
contract  is  certainly  impaired  by  a  law 
which  would  annul  this  essential  part  of 
it."     Ibid,  p.  166-7. 

Now,  it  will  be  seen  on  examination, 
that  all  the  requisites  of  a  contract  referred 
to  by  Chief  Justice  Marshall  in  the  case 
of  State  of  New  Jersey  v.  Wilson,  exist  in 
the  cases  under  consideration.  The  subject 
matter  was  an  equitable  adjustment  of  the 
State  debt  undeo  the  novel  and  anomalous 
condition  in  which  the  State  of  Virginia 
was  placed ;  so  that  complications  with  West 
Virginia  might  be  avoided,  and  the  amount 
for  which  Virginia  was  willing  to  be  held 
directly  bound  to  her  creditors  might  be 
distinctly  ascertained,  and  her  bonds  given 
for  that  amount,  in  lieu  of  the  old  bonds ; 
^^a  proposition  to  this  effect  is  made — the 
terms  stipulated — the  consideration  agreed 
upon;  which  is"  the  issue  by  the  State  of 
the  bonds  and  certificates  aforesaid,  with 
the  extended  credit  thereby  secured  to  the 
State,  and  the  further  consideration  of  the 
surrender  by  the  creditors,  of  their  old 
bonds  to  be  cancelled.  The  consideration 
on  the  part  of  the  creditors  is,  in  fact, 
complied  with  by  the  surrender  of  their 
bonds  to  the  State  to  be  cancelled,  and  the 
State  issues  to  them  bonds  and  certificates 
as  agreed  on,  with  the  privilege  aforesaid 
of  receivability  for  taxes,  &c.,  secured  on 
the  face  of  the  coupons.  Is  this  a  contract? 
In  the  language  of  Chief  Justice  Marshall 
in  the  case  just  referred  to,  we  say,  **Thi8 
is  certainly  a  contract  clothed  in  forms 

843  of  unusual  solemnity;"  ^and  like  the 
privilege  of  exemption  from  taxation 

in  that  case,  the  quality  of  receivability  in 
payment  of  taxes  and  other  dues  t9  the 
State,  in  these  cases,  is  annexed  not  to  the 
persons  of  the  holders,  but  to  the  coupons 
themselves,  and  follows  them  wherever 
they  may  go. 

But  we  are  not  without  other  authority 
on  this  question,  more  directly  to  the  point. 
In  1836  the  Legislature  of  the  State  of 
Arkansas  chartered  a  bank  called  the  Bank 
of  the  State  of  Arkansas,  the  whole  capital 
of  which  belonged  to  the  State,  and  the 
president  and  directors  were  appointed  by 
the   General  Assembly.     A  section  of  the 
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charter  provided  *'that  the  bills  and  notes 
of  said  institution  shall  be  received  in  all 
payments  of  debts  due  to  the  State  of 
Arkansas;*'  but  this  section  was  repealed 
in  1845.  At  the  date  of  the  repeal  a  large 
amount  of  the  issues  of  the  bank  were  in 
circulation,  a  portion  of  which  were  ac- 
quired after  the  date  of  the  repeal,  by 
Woodruff,  a  judgment  debtor  of  the  State, 
and  were  tendered  by  him  to  the  collecting 
officer  of  the  State  in  payment  of  the  judg- 
ment, who  refused  to  receive  them  because 
the  law  making  them  receivable  had  been 
repealed. 

A  mandamus  was  applied  for  to  compel 
the  officer  to  receive  them,  but  was  refused 
by  the  Supreme  court  of  the  State ;  where- 
upon the  case  was  taken  by  writ  of  error 
to  the  Supreme  court  of  the  United  States ; 
and  the  judgment  of  the  State  court  was 
reversed. 

The  United  States  Supreme  court  held 
that  the  legislation  aforesaid  making  the 
notes  of  the  bank  receivable  in  payment  of 
debts  to  the  State  constituted  a  contract 
between  the  State  and  the  holders  of  the 
notes,  which  was  binding  on  the  State. 
Woodruff  V.  Trapnall,  10  How.  U.  S.  R. 
190.  Judge  McL/ean,  delivering  the  opinion 
of  the  court,  said,  *'The  entire  stock  of  the 
bank  is  owned  by  the  State.  It  furnished 
the  capital  and  receives  the  profits.  And 
in  addition  to  the  credit  given  to  the  notes 
of  the  bank  by  the  capital  provided, 
844  *the  State  declares  in  the  charter  they 
shall  be  received  in  all  payments  of 
debts  due  to  it.  Is  this  a  contract?  A  con- 
tract is  defined  to  be  an  agreement  between 
competent  parties  to  do,  or  not  to  do,  a  cer- 
tain thing.  The  undertaking  on  the  part 
of  the  State  is  to  receive  the  notes  of  the 
bank  in  payments  from  its  creditors. 

'^This  comes  within  the  definition  of  a 
contract.  It  is  a  contract  founded  on  good 
and  valuable  consideration  —  a  considera- 
tion beneficial  to  the  State,  as  its  profits 
are  increased  by  sustaining  the  credit  and 
consequently  extending  the  circulation  of 
the  paper  of  the  bank. 

'*With  whom  was  this  contract  made? 
We  answer  with  the  holders  of  the  paper  of 
the  bank.  The  notes  are  made  payable  to 
bearer;  consequently  every  bona  fide  holder 
has  a  right,  under  the  28th  section,  to  pay 
to  the  State  any  debt  he  may  owe  it  in  the 
paper  of  the  bank.  It  is  a  continuing 
guaranty  by  the  State  that  the  notes  shall 
be  so  received.  Such  a  contract  would  be 
binding  on  an  individual,  and  it  is  not  the 
less  so  on  the  State."  Ibid,  p.  205-6.  **The 
guaranty  included  all  the  notes  of  the  bank 
in  circulation  as  clearly  as  if  on  the  face 
of  every  note  the  words  had  been  engraved, 
— *This  note  shall  be  received  by  the  State 
in  payment  of  debts.*  And  that  the  Leg- 
islature could  not  withdraw  this  obligation 
from  the  notes  in  circulation  at  the  time 
the  guaranty  was  repealed,  is  a  position 
which  can  require  no  argument.  Any  one 
had  a  right  to  receive  them  and  to  test  the 
constitutionality  of  the  repeal.**  Ibid,  p. 
206. 


All  this  reasoning  applies  with  full  force 
to  the  contract  under  consideration.  In- 
deed, the  contract  in  the  cases  before  us 
stands  on  higher  g^round  than  that  in  the 
case  of  Woodruff  v.  Trapnall,  in  this;  that 
here  the  State  is  herself  both  creditor  and 
debtor,  directly  and  immediately.  It  is  her 
own  debt,  and  not  the  debt  of  an  insolvent 
corporation  which  she  has  contracted  to  re- 
ceive. And  it  stands  on  higher  ground  in 
this  also — that  here  the  receivability 

845  of  the   coupons   in   payment  to  *the 
State  is  engraved  on  the  face  of  each 

coupon,  whereby  the  State  makes  known  to 
every  one  who  may  desire  to  acquire  them, 
that  they  will  be  received  in  all  payments 
to  the  State,  and  thus  invites  him  to  take 
them ;  whereas,  in  the  case  of  Woodruff  v. 
Trapnall,  although  the  same  right  was 
secured  by  law,  yet  it  did  not  appear  on  the 
face  of  the  notes.  And  furthermore,  the 
consideration  in  this  case  is  more  valuable 
and  beneficial  to  the  State  than  that  in 
Woodruff  V.  Trapnall,  because  here  the 
State  secures  a  temporary  or  permanent 
abatement  of  one-third  of  her  debt,  and  a 
credit  of  thirty- four  years  on  the  residue- 
If  then  the  contract  in  Woodruff  v.  Trapnall 
be  a  contract  on  good  and  sufficient  consid- 
eration, and  binding  on  the  State,  a  mnlto 
fortiori  would  the  contract  here  appear  to  be 
on  good  and  sufficient  consideration,  and 
binding  on  the  State? 

It  is  true  that  four  of  the  judges  dissented 
in  the  case  of  Woodruff  v.  Trapnall;  but 
the  same  question  identically  arose  in  the 
recent  case  of  Furman  v.  Nichol,  8  Wall. 
U.  S.  R.  44;  and  the  decision  in  Woodruff 
V.  Trapnall  was  reaffirmed  by  the  Supreme 
court  without  a  dissenting  voice. 

The  question  in  that  case  arose  under  the 
charter  of  the  Bank  of  the  State  of  Ten- 
nessee, which,  like  the  Bank  of  the  State 
of  Arkansas,  was  exclusively  a  State  in- 
stitution, chartered  for  the  benefit  and  sus- 
tained by  the  credit  of  the  State.  The  12th 
section  of  the  charter  provided  **that  the 
bills  or  notes  of  said  corporation,  originally 
made  payable,  or  which  shall  become  paya- 
ble, on  demand,  in  gold  or  silver  coin, 
shall  be  receivable  at  the  treasury  of  this 
State,  and  by  all  tax  collectors  and  other 
public  officers,  in  all  payments  for  taxes  and 
other  moneys  due  the  State.  *  *  Held  that  this 
provision  constituted  a  valid  contract  by 
the  State  with  all  persons  receiving  them; 
that  the  bank  notes  issued  whilst  that  sec- 
tion should  remain  in  force  should  be  re- 
ceived in  payment  of  all  public  dues; 

846  that  the  guaranty  was  in  no  *sense  a 
personal  one,  but  attached  to  the  notes 

themselves  as  much  as*  if  written  on  the 
back  thereof;  that  this  guaranty  went 
with  the  notes  every  where  as  long  as  they 
existed,  and  was  a  standing  invitation  to 
all  persons  to  receive  them  notwithstanding 
the  fact  that  after  the  notes  had  been  issued 
the  section  had  been  repealed. 

The  court  say,  p.  61,  without  a  dissenting 
voice,  **The  quality  of  negotiability  is 
annexed  to  the  notes  in  words  that  cannot 
be    misunderstood,    and  which  indicate  the 
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purpoae  of  the  Legislature  that  they  should 
be  used  by  every  one  who  is  indebted  to  the 
State." 

Every  word  thus  quoted  will  apply  to  the 
coupons  in  this  case — using  the  word 
"coupons"  in  lieu  of  ** notes."  The  court 
go  on  to  decide  that  the  contract  thus  made 
could  not,  under  the  constitution  of  the 
United  States,  be  impaired  by  subsequent 
legislation. 

These  decisions,  made  directly  on  the 
point,  upon  elaborate  argument  by  the  Su- 
preme court  of  the  United  States— a  tribu- 
nal which  assumes  to  act,  and  has  been 
generally  regarded,  as  the  appellate  tribu- 
nal in  the  last  resort  in  such  cases— would 
seem  to  be  conclusive  of  the  question. 

But  a  very  earnest  assault  has  been  made 
on  the  first  of  those  cases— Woodruff  v. 
Trapnall ;  the  opinion  of  one  of  the  minority 
judges  had  been  commended  to  us,  and  we 
have  been  warned  not  to  render  servile  sub- 
mission to  the  decisions  of  the  United  States 
Supreme  court.  This  court  will  always  pay 
due  respect  as  well  to  the  decisions  of  the 
Supreme  court  as  to  the  opinions  of  its 
jn<!^es;  but  if  controlled  by  either,  will 
certainly  prefer,  as  a  general  rule,  to  be 
guided  rather  by  the  decisions  of  the  court 
than  by  the  opinions  of  the  minority — 
especially  when,  as  in  the  case  of  Woodruff 
V.  Trapnall,  the  decision  of  the  court  com- 
mends itself  to  us  as  justly  propounding  the 
law.  The  views  of  the  minority  in  that 
case  certainly  found  no  favor  in  the  judg- 
ment of  this  court  when,  in  the  case  of 
the  Exchange  Bank  of  Virginia 
847  *v.  Knox,  Ac,  19  Gratt.  739,  the  de- 
cision of  the  court,  and  not  the  opin- 
ion of  the  minority,  was  unanimously 
approved  by  this  court  (Judge  Anderson 
being  absent,  but  concurring,  as  shown  by 
his  opinion  in  this  case,  with  the  other 
four  judges). 

The  case  of  Woodruff  v.  Trapnall  had 
been  pressed  on  the  court  as  ruling  the 
cases  then  under  argument;  but  in  decid- 
ing those  cases,  Judge  Christian,  delivering 
the  unanimous  opinion  of  the  court,  drew  a 
distinction  between  the  cfise  of  Woodruff  v. 
Trapnall  and  these  cases,  and  said  of  the 
case  of  Woodruff  v.  Trapnall:  **The  court 
decided  that  the  act  of  1845,  repealing  the 
ninth  section  of  the  act  of  1836,  was  uncon- 
stitutional, because  it  impaired  the  obliga- 
tion of  the  contract  created  by  that  section 
between  the  State  and  the  billholder,  to 
receive  its  own  notes  (the  State  being  the 
bank  in  this  case)  in  payment  of  debts  due 
to  it.  The  judgment  in  this  case  was  a 
debt  due  to  the  State  of  Arkansas,  and  the 
provision  was  that  the  notes  and  bills  of 
this  institution  shall  be  received  in  pay- 
ment of  all  debts  due  the  State  of  Arkansas. 
This  was  clearly  a  case  of  contract  which 
could  not  be  impaired  by  legislation."  19 
Gratt.  p.  753. 

Such  was  the  unanimous  opinion  of  this 
court  on  the  contract  in  the  case  of  Wood- 
ruff V.  Trapnall.  Whilst  they  distinguished 
the  case  from  the  cases  before  them,  all  the 
judges  held   that  the  provision  in  Woodruff 


V.  Trapnall  was  **clearly  a  case  of  contract 
which  could  not  be  impaired  b^'  legislation,  * ' 
because  they  considered  the  bank  and  the 
State  as,  in  effect,  the  same,  and  that 
the  contract  was,  in  substance,  between  the 
State  and  her  creditors.  Much  more 
**clearly,"  then,  is  this  a  '^case  of  contract 
which  could  not  be  impaired  by  legislation, " 
since  here  the  State,  not  indirectly  through 
her  interest  in  the  bank,  but  directlj*  and 
immediately,  is  both  creditor  and  debtor, 
and  as  such  enters  into  the  agreement  with 
her  creditors  set  forth   on  the  face  of 

848  the  *coupons,  that  they   shall   be  re- 
ceivable   in     payment    of    all    taxes, 

debts  and  demands  due  the  State:"  that  a 
debt  of  hers  past  due  shall  be  received  in 
payment  of  a  debt  due  to  her. 

But  it  is  earnestly  argued  that  it  is  not 
within  the  legitimate  power  of  the  L/egis- 
lature  to  make  such  a  contract;  that  it 
would  tend  to  trammel  and  embarrass  the 
action  of  subsequent  Legislatures — to  de- 
prive them  of  proper  control  of  the  annual 
revenue — and  might,  by  absorbing  the  rev- 
enue, substantially  annul  the  taxing 
power,  and  put  a  stop  to  the  wheels  of  gov- 
ernment. 

It  is  unquestionably  true,  that  one  Leg- 
islature cannot,  by  an  act  of  ordinary  leg- 
islation, bind  or  control,  in  any  manner, 
subsequent  Legislatures.  Such  acts  of  leg- 
islation are,  and  of  right  should  be,  always 
subject  to  amendment  or  repeal.  But  it  is 
equally  true,  that  by  special  legislation 
amounting  to  a  contract,  a  subsequent  Leg- 
islature may  be  bound.  It  is  bound  irrev- 
ocably by  a  legislative  grant,  forever 
parting  with  the  real  or  personal  property 
of  the  State,  which  is  held  to  be  a  contract 
not  to  be  impaired  by  legislation ;  by  a 
temporary  or  perpetual  exemption  of  speciiic 
property  or  interests  from  taxation;  by  a 
bond  or  certificate  of  debt  issued  by  the 
State  for  money  loaned,  or  other  good  and 
sufficient  consideration ;  by^  charters  of  in- 
corporation, unless  the  right  to  modify  or 
repeal  them  is  reserved  by  law ;  and  by  all 
legitimate  legislative  contracts.  The  exer- 
cise of  such  power  in  special  cases,  although 
necessarily  controlling,  to  a  certain  extent, 
subsequent  Legislatures,  has  been  always 
held  to  be  salutary,  and  one  of  the  ^^essen- 
tial elements  of  sovereignty.  * ' 

The  power  exercised  in  the  cases  referred 
to,  or  in  most  of  them,  goes  far  beyond  that 
exercised  in  this  case ;  for  here,  no  right- 
ful power  is  surrendered,  but  simply  a  pro- 
vision made  for  a  debt.  The  annually 
accruing   interest   on    the    debt  of   a 

849  State  is,  in   all   well   regulated  *gov- 
emments,    deemed  an   essential  part 

of  the  annual  expenses  of  government,  and 
is  always  annually  provided  for. 

To  add,  as  an  additional  sanction  to  this 
high  obligation  already  existing,  for  the 
purpose  of  securing  its  prompt  and  punctual 
performance,  that  coupons  for  interest  shall 
be  received  as  money  in  payment  of  debts 
due  to  the  State,  would  seem  ordinarily  to 
be,  not  only  a  very  innocent,  but  a  just 
and   convenient  measure;  for  it  would  pre- 
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vent  a  double  process  of  collection  and  pay- 
ment, by  applying*  to  the  State  the  familiar 
law  of  setoff,  which  is  good  between  in- 
dividuals ;  and,  even  as  the  general  law  now 
stands,  is  good  against  the  State  in  any 
case  in  which  she  may  happen  to  be  a 
plaintiff  against  a  person  holding  a  debt  of 
hers,  past  due.  The  setoff  could  be  pleaded 
against  her,  and  the  courts  would  be  bound 
to  allow  it.  The  rule,  as  we  have  said,  is 
one  of  justice  and  convenience,  and  there 
is  no  good  reason  why,  in  cases  like  those 
under  consideration,  it  should  not  with  her 
consent,  through  her  L/egislature,  be  ap- 
plied to  the  State.  That  consent  has  been 
given  in  these  cases,  and  in  giving  it,  the 
Legislature  certainly  did  not  act  without 
precedent. 

By  the  act  of  March  13,  1847,  Sess.  Acts 
1846-7,  ch.  73,  p.  65,  the  sheriffs  of  the 
Commonwealth  were  required  **to  take  in 
payment  of  taxes,  county  and  parish  levies 
within  their  respective  counties,  at  par 
value,  all  claims  that  may  have  been  allowed 
against  the  county  by  the  County  courts,' 
Ac,  when  offered  by  the  creditor.  This  is 
nothing  but  a  quasi  setoff,  adopted  as  a 
matter  of  convenience ;  and  the  law  is  still 
in  force,  having  been  on  our  statute  books 
for  more  than  a  quarter  of  a  century.  Code 
1860,  ch.  49,  {  30,  p.  285. 

Again,  in  1856,  in  order  to  borrow  money 
for  the  use  of  the  State,  an  issue  of  treas- 
ury notes  was  authorized  to  be  made  from 
time  to  time,  not  to  exceed  one  million  three 
hundred  thousand  dollars  at  any  one 
850  time,  and  the  *third  section  of  the 
act  provided  that  these  notes  should 
be  transferable  by  delivery  and  assign- 
ment endorsed  thereon  by  the  person  to 
whose  order  on  the  face  thereof  the  same 
shall  have  been  made  payable. 

The  fourth  section  was  as  follows : 

**J  4.  The  said  treasury  notes  shall  be 
received*  by  way  of  setoff  in  liquidation  of 
all  taxes  and  debts  due  to  the  Common- 
wealth after  the  30th  day  of  September  next, 
that  being  the  close  of  the  present  fiscal 
year,  other  than  moneys  due  on  the  sale 
of  her  bonds:  provided,  that  such  taxes 
and  debts  are  due  and  payable  at  the  time 
when  said  treasury  notes  may  be  so  offered 
in  liquidation  as  aforesaid,"  &c.,  &c. 

The  authority  to  issue  these  notes  con- 
tinued until  the  end  of  the  fiscal  year  in 
1858 ;  the  amount  to  be  outstanding  at  one 
time  being  diminished  from  time  to  time. 
Here  again  is  a  precedent  for  the  principle 
of  setoff  allowed  in  the  cases  under  consid- 
eration. 

And  yet  aguin,  by  the  act  of  April  25th, 
1867,  Sess.  Acts  1866-7,  ch  103,  p.  904,  the 
second  auditor  was  required  to  issue  cer- 
tificates for  interest  on  a  portion  of  the 
public  debt  therein  mentioned,  in  the 
nature  of  coupons,  to  such  persons  as  might 
require  it ;  and  the  third  section  of  the  act 
provides:  * 'The  certificates  aforesaid  may 
be  used  and  shall  be  received  in  payment  of 
all  State  taxes  and  other  public  dues. ' '  The 
fourth  section  makes  a  similar  provision 
in  relation  to  holders  of  interest   coupons, 


for  the  payment  of  which  provision  has 
been  made. 

We  see,  then,  that  in  the  course  of  twenty 
years,  from  March  *47,  to  April  *67,  three 
different  Legislatures  of  the  State  haa, 
prior  to  the  funding  act,  exercised  the  power 
so  liberally  denounced.  The  first  two  of 
them  were  elected  and  assembled  when  Vir- 
ginia was  herself  and  represented  by  her 
sons;  and  the  last,  although  it  assembled 
since  the  war,  and  amidst  clouds  and  dark- 
ness, was  yet  elected  by  Virginians, 
851  and  had  among  its  ^members  some 
of  the  best  and  ablest  men  of  the 
State.  These  are  the  Legislatures  which 
had  furnished  to  the  General  Assembly  of 
1871  the  precedents  for  the  setoff  feature  of 
the  funding  act — a  feature,  we  repeat,  just 
and  equitable  in  principle  and  convenient 
in  practice.  It  withdraws  not  one  dollar*s 
worth  of  the  property  from  taxation.  It 
.interferes  in  no  manner  whatever  with  the 
legitimate  power  of  subsequent  Legisla- 
tures. It  does,  it  is  true,  incidentally  place 
an  obstacle  in  the  way  of  the  power,  not 
the  right,  of  subsequent  Legislatures  to 
decline  to  provide  for  an  obligation  which 
they  are  forbidden  by  the  constitution  to 
impair.  In  other  words,  it  may  have  the 
effect,  incidentally,  of  an  appropriation  of 
a  portion  of  the  annual  revenue  of  the  State 
for  thirty-four  years  to  meet  during  that 
period  the  annually  accruing  interest  on  a 
specific  debt. 

Whether  the  exercise  of  this  power  at  the 
time,  and  under  the  circumstances,  was 
wise  or  prudent,  is  not  a  question  before 
this  court.  That  was  a  matter  left  exclu- 
sively to  legislative  discretion ;  but  such 
legislation  does  not  seem  to  be  a  great 
stretch  of  power,  or  very  alarming  legisla- 
tion, for  a  State  whose  organic  law  not  only 
contemplates  the  punctual  annual  payment 
of  the  interest  on  her  entire  debt,but  impera- 
tively requires,  on  the  creation  of  a  debt,  that 
a  sacred  sinking  fund  shall  be  at  once  estab- 
lished, to  be  applied  solely  to  the  extinction 
of  the  debt ;  thus  not  merely  authorizing, 
but  requiring,  the  Legislature  which  creates 
a  debt  to  bind  all  future  Legislatures  by 
the  establishment  of  a  fund  to  be  applied 
solely  to  the    extinction   of  the  debt  itself. 

This  may  be,  and,  we  believe,  usually 
is,  for  thirty-four  years,  but  may  be  for  a 
longer  or  shorter  period. 

If  it  be  said  that  such  legislation  may, 
and  probably  would,  result  in  crippling  the 
power  and  resources  of  the  State  in  time 
of  war  or  other  great  calamity,  we  can  only 
say  that  legislation  cannot  well  be  adapted 

tin  advance  to  extraordinary  and  ex- 
ceptional cases.  Such  *cases  must  and 
will  occur  at  times  with  all  nations, 
and  must  always  be  provided  for  by  the 
wisdom  and  prudence  of  the  government 
for  the  time  being.  At  such  a  time,  how- 
ever, the  honored  name  and  high  credit 
secured  to  a  State,  by  unbroken  faith,  even 
in  adversity,  will,  apart  from  all  other  con- 
siderations, be  worth  more  to  her  in  dollars 
— incplculaby  more — than  the  comparatively 
insignificant   amount   of  the  interest  on  a 
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portion  of  the  public  .debt  enjoyed  by  breach 
of  contract. 

We  think  the  incidental  appropriation  of 
a  portion  of  the  annual  revenue  of  the  State 
for  the  period  of  thirty- four  years  (a  mere 
point  of  time  in  the  life  of  a  nation)  to  meet 
the  annually  accruing  interest  on  a  specific 
debt,  is  certainly  not  a  larger  exercise  of 
legislative  power  than  the  creation  and 
irrepealable  dedication  of  a  fund  for  thirty- 
four  years,  or  longer,  to  the  extinction  of 
the  debt  itself,  as  required  by  the  constitu- 
tion ;  nor  a  larger  exercise  of  power  than 
the  purchase  by  the  State  of  an  extensive 
tract  of  land,  and  a  grant  of  the  same  for- 
ever, with  perpetual  exemption  from  taxa- 
tion, as  was  done  in  the  case  of  New  Jersey 
V.  Wilson.  The  one — the  act  in  question — 
to  say  the  most  of  it,  is  only  a  temporary 
appropriation  in  advance  of  a  portion  of 
the  public  revenue  to  the  payment  of  a  debt 
of  the  State,  past  due  when  the  appropria- 
tion takes  effect,  and  which  ought  to  be  paid. 
The  other  is  an  absolute  and  unconditional 
sarrender  forever  of  a  portion  of  the  public 
revenue — that  is  to  say,  of  so  much  thereof 
as  would  arise  from  the  taxes  remitted. 

Nor  do  we  think  it  a  larger  exercise  of 
power  than  the  surrender  forever  of  the 
right  of  the  State  to  tax  the  property  and 
income  of  great  and  wealthy  corporations. 
On  the  contrary,  we  think  the  latter  im- 
measurably greater  than  the  former. 

That  such  powers  may  be  legitimately 
exercised  has  been  over  and  over  again  de- 
cided by  the  courts  of  the  States,  and  of  the 
United  States ;  and  in  the  face  of  the 
853  *very  argument  now  urged,  over  and 
over  repeated,  and  as  often  overruled. 

In  one  of  the  latest  cases  on  the  subject. 
Home  of  the  l^riendless  v.  Rouse,  8  Wall. 
U.  S.  R.  430,  the  court,  at  p.  438,  says :  *'The 
validity  of  this  contract  is  questioned  at 
the  bar,  on  the  ground  that  the  L/egisla- 
ture  had  no  power  to  grant  away  the  power 
of  taxation.  The  answer  to  this  position 
is,  that  the  question  is  no  longer  open  for 
argument  here ;  for  it  is  settled  by  the  re- 
peated adjudications  of  this  court,  that  a 
State  may,  by  a  contract  based  on  a  con- 
sideration, exempt  the  property  of  an  in- 
dividual or  corporation  either  for  a  specific 
period  or  permanently.  *  *  *  *  And  it  is  equally 
well  settled  that  the  exemption  is  presumed 
to  be  on  sufficient  consideration,  and  binds 
the  State,  if  the  charter  containing  it  is 
accepted,"  citing,  in  a  note,  numerous  cases 
which  we  need  not  repeat. 

But  as  we  have  been  warned  against  too 
ready  obedience  to  the  decisions  of  the  Su- 
preme court,  we  will  fall  back  on  an  author- 
ity which  all  of  us  are  bound  to  respect. 
We  mean  the  unanimous  decision  of  this 
court  in  the  case  of  the  City  of  Richmond 
V.  The  Richmond  and  Danville  Railroad 
Company,  21  Gratt.  604,  in  which  this 
court,  with  entire  unanimity,  concurred 
with  the  United  States  Supreme  court  that 
the  question  was  no  longer  open.  Had  the 
question  in  the  then  state  of  judicial  deci- 
sion been  considered  open,  there  might  have 
\yeen  in  that  case  some  room  for  relying  on 


the  principle  established  in  the  case  of 
Burroughs  v.  Peyton,  16  Gratt.  p.  470 ;  and 
for  insisting  that  the  duty  of  paying  taxes 
and  the  duty  of  rendering  military  service 
were  analagous,  and  that  neither  could  be 
surrendered  without  endangering  the  very 
life  of  the  State.  But  the  question  was 
regarded  by  this  court  as  already  settled.  In 
delivering  the  opinion  of  the  court,  Judge 
Staples  says:  **The  power  of  exemption, 
as  well  as  the  power  of  taxation,  is  one  of 
the  essential  elements  of  sovereignty. 

854  *The  right  of  the  Legislature  to   sur- 
render the  power  of  taxation  in  specific 

cases  has  been  the  subject  of  one  of  the 
ablest  and  most  exhaustive  judicial  discus- 
sions ever  known  in  the  Supreme  court  of 
the  United  States,  and  is  now  regarded  as 
established  upon  the  most  solid  foundations 
of  public  policy  and  expendiecy."  This 
authority,  at  least,  will  not  be  questioned 
here,  and  we  think  the  principle  established 
not  only  covers  the  cases  before  us,  but 
goes  far  beyond  them.  If  not,  however, 
the  cases  of  Woodruff  v.  Trapnall  and  Fur- 
man  V.  Nichol,  directly  on  the  point,  ap- 
§  roved  as  the  former  case  (Woodruff  v. 
Vapnall)  has  been,  by  the  unanimous 
opinion  of  this  court  in  The  Exchange 
Bank  of  Virginia  v.  Knox,  Ac,  already 
cited,  are  decisive  of  the  question ;  and  we 
are  of  opinion,  in  the  absence  of  other  ob- 
jections, that  the  power  of  the  Legislature 
to  make  the  contract  under  consideration  is 
unquestionable. 

But  conceding  that  proposition,  it  is 
argued  that  the  contract  in  this  case  is  void, 
because  it  is  repugnant  to  the  eighth  section 
of  the  eighth  article  and  the  third  section 
of  the  tenth  article  of  the  State  constitution, 
dedicating  certain  portions  of  the  State  rev- 
enue to  the  support  of  free  schools. 

We  think  there  is  no  such  conflict  in  the 
case.  The  interest  on  the  debt  funded  may 
be  paid  in  the  mode  prescribed,  and  the 
constitutional  provisions  in  relation  to  the 
schools  respected  and  complied  with.  It 
only  requires  that  the  obligations  of  suc- 
ceeding Legislatures  shall  be  firmly  met; 
that  there  should  be  what  the  creation  of 
every  new  debt  imperatively  demands,  to 
wit:  an  increase  of  taxation,  if  the  existing 
rate  be  insufficient.  The  argument  is  based 
on  the  assumption  that  subsequent  Leg- 
islatures will  fail  in  their  duty,  and  pursue 
such  a  course  as  may  result  in  a  malappro- 
priation  of  the  funds  referred  to ;  that  they 
will  decline  to  meet  faithfull3'  the  high 
obligation  resting  on  them,  and  then  rely 
on  the  irregular  consequences  of  their 

855  own  default  *as  an  argument  against 
the  validity  of  the  debt  for  which  they 

will  have  failed  to  provide.  The  malappro- 
priation  which  would  follow  would  not  be 
the  legitimate  result  of  the  funding  act, 
but  in  effect  would  be  the  act  of  the  Leg- 
islature failing  to  discharge  its  duty.  The 
obligation  to  provide  for  the  interest  due 
by  these  coupons  is  as  high  as  the  duty  of 
applying  the  capitation  tax  and  other  funds 
to  the  schools.  Both  duties  are  alike  obliga- 
tory, and  both  may  t>e  discharged,  as  there 
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is  no  conflict  between  them.  It  is  only  by 
a  failure  to  discharge  the  one  that  the  per- 
formance of  the  other  can  be  put  in  jeopardy, 
and  it  rests  with  the  Leg'islature,  by  faith- 
fully and  fearlessly  meeting  both  obliga- 
tions, to  preserve  the  plighted  faith  of  the 
State,  and  protect  her  constitution  from 
violation. 

It  is  contended  further,  that  the  entire 
funding  act  is  unconstitutional  and  void, 
because  it  violates  the  ninth  section  of  the 
tenth  article  of  the  constitution,  which 
provides  that  the  unfunded  debt  of  the 
State  * 'shall  not  be  funded  or  redeemed  at 
a  value  exceeding  that  established  by  law 
at  the  time  said  debt  was  contracted."  It 
might,  perhaps,  with  good  reason  be  held 
that  the  provision  cited  does  not  apply  to 
the  funding  act  at  all,  as  the  debt  funded 
was  not  the  ''unfunded  debt"  of  the  State, 
but  her  old  funded  debt  and  its  accretions. 
But  it  is  unnecessary  to  decide  that  question, 
because,  conceding  the  section  to  be  appli- 
cable, we  are  of  opinion  that  its  provisions 
are  not  violated  by  the  funding  act.  The 
provision  of  the  constitution  under  consid- 
eration might  certainly  have  been  made 
more  clear  as  to  its  intent,  by  the  addition 
of  a  very  few  words ;  but  we  do  not  regard 
it  very  difficult  of  solution  as  it  is  written. 
One  definition  of  the  word  "value**  is 
'  'rate. ' '  If  that  word  had  been  used  instead 
of  "value**  the  difficulty  of  construction 
would  disappear.  We  would  understand  at 
once  that  it  was  forbidden  to  fund  or  redeem 
the  unfunded  debt  at  a  greater  "rate** 
856  of  interest  than  that  '^established  *by 
law*'  at  the  creation  of  the  debt.  We 
are  of  opinion  that  this  was  the  true  intent, 
and  is  the  proper  construction  of  the  provi- 
sion, and  that  there  was  no  reference  what- 
ever to  the  amount  of  the  debt. 

The  rate  of  interest  has  always  been 
"established  by  law**  in  this  State;  but  we 
do  not  well  see  how  the  constitution  could 
reasonably  speak  of  the  amount  of  an  un- 
funded and  floating  debt  as  "established 
hy  law,*'  at  the  time  of  its  creation.  A 
maximum  might  be  "established  by  law,** 
beyond  which  no  floating  debt  should  be 
created,  but  from  its  nature  the  actual 
amount  of  such  debt  must  be  left  to  circum- 
stances— must  be  fluctuating  and  uncertain. 

Another  and  equally  conclusive  objection 
to  the  construction  contended  for,  is,  that 
it  would  prohibit  the  payment  of  all  ar- 
rearages of  interest  on  the  redemption  of 
the  public  debt;  because  the  constitution 
forbids  alike  either  the  funding  or  re- 
demption of  the  unfunded  debt  of  the  State 
at  a  value  exceeding  that  "established  by 
law**  at  the  creation  of  the  debt. 

If  "value**  means  "amount,**  as  argued 
at  the  bar,  then  the  large  arrearages  of  in- 
terest at  the  date  of  the  funding  act  could 
not  have  been  paid  at  all,  even  were  the 
money  in  hand,  and  the  State  entirely  ready 
and  willing  to  redeem,  instead  of  funding ; 
since  the  arrearages  of  interest,  when  added 
to  the  principal,  would  make  an  aggregate 
amount  greatly  larger  than  the  original 
amount  of  the  debt ;  and   in   that  sense  the 


"value**  of  the  debt  redeemed  would  be 
largely  in  excess  of  its 'value  when  created. 
Under  that  construction  the  arrearages  of 
interest,  amounting  at  the  date  of  the 
funding  act  to  about  $7,000,000,  could  have 
been  neither  funded  nor  redeemed,  and  must, 
therefore,  have  been  wholly  lost  to  the 
creditors.  Such,  certainly,  is  not  the 
meaning  of  the  constitution. 
Again,  we  are  told  that  the  funding  act  is 
void,  because  it  impairs  the  obligation 

857  of    the   contract   made  by  *the  State 
with  the  holders  of  coupons  for  inter- 
est, under  the  act  of  April  25th,  1867. 

It  is  enough  to  say  that  no  such  question 
arises  in  these  cases.  Ko  holder  of  those 
coupons,  if  indeed  any  such  holder  now 
exists  (which  is  at  least  doubtful),  is  here 
complaining  that  he  is  injured  in  any  way 
by  the  funding  act;  and  it  is  well  settled 
that  the  courts  will  never  pronounce  a  stat- 
ute unconstitutional  because  it  may  per- 
haps impair  the  rights  of  others  not 
complaining.  "The  statute  is  assumed  to 
be  valid  until  some  one  complains  whose 
rights  it  invades."  Cooley  on  Constitu- 
tional Limitations,  p.  163-4,  and  cases  there 
cited. 

As  to  the  objection,  that  the  funding  act 
violates  that  portion  of  the  tenth  section  of 
the  tenth  article  of  the  constitution  which 
provides  that  "no  money  shall  be  paid  out 
of  the  State  treasury,  except  in  pursuance 
of  appropriations  made  by  law, ' '  we  need 
only  say,  that  it  has  no  application  to  the 
cases  before  us.  By  the  equitable  prin- 
ciple of  setoff  allowed  by  the  funding  act, 
the  taxes  are  paid  or  extinguished  by  the 
coupons  without  ever  going  into  the  State 
treasury,  and  consequently  no  money  is 
actually  paid  out  of  the  treasury.  If,  how- 
ever, by  legal  intendment  it  should  be  re- 
garded as  such  payment,  then,  by  like 
intendment,  the  funding  act  would  be  re- 
garded as  an  act  of  appropriation.  But  we 
think  there  is  no  payment  of  money  out  of 
the  treasury  in  the  case ;  the  taxes  being 
intercepted  by  setoff. 

Upon  the  whole,  the  court  is  of  opinion, 
that  the  undertaking  on  the  part  of  the 
State  in  the  funding  act,  as  set  forth  on 
the  face  of  the  coupons  issued  thereunder, 
constitutes  a  valid  legislative  contract  on 
good  and  sufficient  consideration,  that  the 
said  coupons  should  be  received  in  payment 
of  all  taxes,  debts  and  demands  of  the  State ; 
and  that  the  obligation  of  such  contract 
cannot  under  the  State  and  Federal  consti- 
tutions be  impaired  by  subsequent  legisla- 
tion. 

That   provision   of   the    State    and 

858  Federal  constitutions  *which    forbids 
the  State  to  impair  by  legislation  the 

obligation  of  contracts,  has  received  mature 
consideration  by  this  court  in  the  recent 
cases  of  Taylor  v.  Stearns,  18  Gratt.  244 ; 
and  in  the  Homestead  Cases,  to  be  reported 
in  22  Gratt.  266.  In  delivering  the  unani- 
mous opinion  of  the  court  in  the  last  men- 
tioned cases.  Judge  Christian  says:  ^^The 
inviolability  of  contracts,  public  and  pri- 
vate, is   the   foundation  of  all  social  prog- 
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ress,  and  the  cornerstone  of  all  the  forms 
of  civilized  society,  wherever  an  enlight- 
ened jurisprudence  prevails;"  and  we  do 
not  think  he  has  attached  an  undue  impor- 
tance to  this  great  principle.  It  must  be 
preserved. 

Has  the  obligation  of  the  contract  of  the 
State  in  this  case  been  impaired  by  the  act 
of  March  7th,  1872  ? 

The  simple  statement  of  the  substance  of 
each  will  nirnish  the  answer  to  the  ques- 
tion. 

The  contract  of  the  State  is,  that  the 
coupons  issued  under  the  funding  act  shall 
when  matured  be  received  in  payment  of  all 
taxes  and  public  dues. 

The  act  of  March  7th,  1872,  forbids  the 
collecting  officers  of  the  State  to  receive,  in 
payment  of  *^  taxes  and  other  demands  of 
the  State,  anything  else  than  gold  or  silver 
coin.  United  States  treasury  notes,  or  notes 
of  the  national  banks  of  the  United  States," 
and  repeals  *^all  acts  or  parts  of  acts  in- 
consistent with  that  act,"  thus  repealing, 
or  attempting  to  repeal,  that  portion  of  the 
funding  act  which  makes  the  matured 
coupons  receivable  in  payment  of  all  taxes 
and  public  dues.  In  the  language  of  Chief 
Justice  Marshall,  in  the  case  of  State  of 
New  Jersey  v.  Wilson,  **this  contract  is 
certainly  impaired  by  a  law  which  would 
annul  this  essential  part  of  it." 

We  are  of  opinion,  therefore,  that  the  act 
aforesaid  of  March  7th,  1872,  is  repugnant 
to  the  constitutions  of  this  State  and  of  the 
United  States,  inasmuch  as  it  impairs  the 
obligation  of  the  contract  of  the  State  with 
the  holders  of  the  coupons  issued  under 
859  the  funding  act,  as  above  *set  forth, 
and  is  on  that  account  and  to  that 
extent  void.  And  being  further  of  opinion, 
both  on  principle  and  authority,  that  the 
writ  of  mandamus  is  the  proper  remedy  in 
both  cases — the  duty  of  the  sheriff  being 
purely  ministerial — a  peremptory  writ  of 
mandamus  must  be  awarded  in  the  case  of 
Antoni  v.  Wright,  and  the  judgment  of  the 
Circuit  court  of  the  city  of  Richmond  in 
the  case  of  Wright  v.  Smith  must  be  af- 
firmed. 

The  court  is  sensible  that  a  grave,  re- 
sponsible and  painful  duty  will  be  cast  on 
the  General  Assembly  by  this  decision,  in 
the  present  impoverished  condition  of  our 
people,  but  we  feel  assured  that  it  will  be 
faithfully  and  wisely  met. 

We  think  with  the  entire  court  in  the 
Homestead  Cases,  that  temporary  relief 
from  pecuniary  pressure  is  too  dearly 
bought,  at  the  price  of  the  violated  faith  of 
Virginia.  She  has  just  emerged  from  a 
temblc  trial— an  ordeal  of  fire — without  a 
stain  on  her  escutcheon.  Impoverished, 
crushed  and  dismembered,  but  not  dishon- 
ored, she  is  now  taking  a  new  departure, 
and  we  would  hope  to  see  it  in  the  right 
direction.  In  the  language  of  a  vigorous 
writer,  **Now  is  the  seed  time  of  faith  and 
honor.  The  least  fracture  now  will  be  like 
a  name  engraved  with  the  point  of  a  pin 
on  the  tender  rind  of  a  young  beech,  the 
wound    will   enlarge    with    the    tree,    and 


posterity  will  read  it  in  full  grown  charac- 
Lters." 

This  court  is  willing  to  inflict  that  wound. 
STAPLES,  J.  I  do  not  concur  in  the 
opinion  just  delivered.  I  do  not  concur 
either  in  the  reasoning  or  the  conclusions 
to  which  a  majority  of  the  court  have  ar- 
rived. It  is  not  my  intention,  however,  to 
attempt  any  elaborate  discussion  of  the 
questions  arising  in  this  case.  Regarding 
it  in  all  its  bearings  and  results  as  by  far 
the  most  important  that  ever  engaged  the  at- 
tention of  this  court,  I  deem  it  proper  and 
becoming  to  state  the  reasons  which  in- 
fluence    my     judgment.      The    first 

860  point  *to   be  considered   is,    whether 
the  funding  act  is  in  conflict  with  any 

of  the  provisions  of  our  State  constitution. 
One  of  these  declares  that  the  proceeds  of 
all  public  land  donated  by  Congress  for 
public  school  purposes,  and  of  all  waste  and 
unappropriated  lands,  the  proceeds  of  all 
escheated  property,  and  all  fines  collected 
for  offences  against  the  State,  and  such 
other  sums  as  the  General  Assembly  may 
appropriate,  shall  be  set  apart  as  a  per- 
manent and  perpetual  literary  fund.  The 
capitation  tax  and  an  annual  tax  upon  the 
property  of  the  State,  of  not  less  than  one 
nor  more  than  five  mills  on  the  dollar,  are 
also  to  be  applied  to  the  public  free  schools 
for  the  benefit  of  all  the  people  of  the  State. 
It  will  be  perceived  that  these  provisions 
dedicate  the  proceeds  of  the  sale  of  escheated 
and  waste  lands — lands  donated  by  Con- 
gress, and  all  fines  collected  to  the  cause  .of 
education.  How  is  this  object  to  be  ac- 
complished if  the  funding  bill  creates  a 
valid  and  binding  obligation  upon  the  State? 
The  purchasers  of  the  lands  mentioned  and 
parties  assessed  with  fines  will  have  the 
right  to  discharge  their  indebtedness  with 
these  coupons  in  all  cases.  The  same 
privilege  will,  of  course,  be  accorded  to  all 
persons  assessed  with  the  capitation  tax. 
That  this  is  practically  a  diversion  of  the 
funds  mentioned  from  the  objects  designated 
in  the  constitution,  would  seem  to  be  too 
clear  for  argument.  It  is  said,  however, 
the  L/egislature,  by  taxation  of  other  sub- 
jects, may  raise  a  revenue  for  the  public 
schools  equal  to  the  amount  so  diverted, 
and  thus  comply  with  the  requirements  of 
the  constitution.  But  how  is  the  L/egisla- 
ture  in  any  one  year  to  anticipate  the 
amount  that  may  be  realized  from  these 
sources,  and  then  by  necessary  taxation 
make  provision  for  the  deficiency  thus 
created?  But  if  this  objection  were  removed, 
what  right  has  the  L/egislature  to  apply  in 
payment  of  the  public  debt  a  fund  sacredly 
dedicated  to  the  cause  of  education?  The 
difficulty  is   not   obviated  by  another 

861  law  raising  the  same  amount  of  *rev- 
enue  from  other  subjects  of  taxation. 

The  Legislature  is  not  authorized  to  legis- 
late at  all  in  respect  to  the  school  fund, 
except  in  furtherance  of  the  objects  con- 
templated by  the  constitution.  It  has  no 
right  to  expose  this  fund  to  any  contin- 
gencies or  hazards  of  any  sort.  My  objec- 
tion   is  not  based   upon    any    idea  that  a 
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specific  sum  is  set  apart  in  the  public 
treasury  in  particular  coin  and  notes  for 
the  common  schools  which  may  not  be 
touched;  but  that  the  Legislature  cannot 
constitutionally  provide  that  the  school  tax 
shall  be  paid  in  any  other  medium  than 
money  or  its  equivalent.  And  for  the 
obvious  reason  that  a  fund  is  to  be  raised 
from  the  particular  source  designated,  to 
be  applied  to  the  establishment  of  public 
free  schools  for  the  benefit  of  all  the  people 
of  the  State.  These  objects  are  effectually 
defeated  by  the  funding  act.  Suppose  the 
LrCgislature  had  passed  an  act  directing 
that  all  fines,  the  proceeds  of  waste  and 
unappropriated  lands,  the  capitation  tax 
and  the  literary  fund,  shall  for  thirty-four 
years  be  applied  to  the  payment  of  the 
public  debt,  but  at  the  same  time  providing 
it  should  be  the  duty  of  every  succeeding 
Legislature  to  raise  the  amount  thus  di- 
verted by  a  resort  to  other  taxable  subjects, 
will  any  lawyer  or  court  maintain  that  such 
a  law  is  not  a  palpable  violation  of  the 
constitution?  Whatever  form  such  an  en- 
actment might  assume,  no  future  Legisla- 
ture would  be  under  the  slightest  obligation 
to  respect  it.  The  money  derived  from  the 
sources  already  alluded  to  is  a  trust  fund, 
and  the  General  Assembly  is  made  a  trustee 
for  its  inviolable  application  to  the  promo- 
tion of  the  cause  of  education ;  and  that 
body  is  as  absolutely  prohibited  from  ap- 
propriating it  to  any  other  purpose  as  any 
other  trustee  is  restrained  from  applying  a 
trust  fund  to  his  individual  debts.  It  is 
said  that  the  obligation  to  pay  the  public 
debt  is  as  strong  and  sacred  under  the  con- 
stitution as  that  of  providing  for  the  sup- 
port of  the  common  schools.  That  may  be 
so,  still  it  does  not  follow  that  rev- 
862  enues,  ^dedicated  by  the  constitution 
to  one  object  exclusively,  can  be  ap- 
plied to  the  other. 

The  constitution  of  Iowa  contains  a  pro- 
vision that  certain  designated  funds,  and 
such  other  means  as  the  Legislature  may 
provide,  shall  be  inviolably  appropriated  to 
the  support  of  common  schools  throughout 
the  State.  The  Supreme  court  of  that  State, 
in  construing  that  provision,  decided  **that 
whenever  the  Legislature  raises  a  fund,  by 
taxation  or  otherwise,  for  the  support  of 
common  schools,  it  cannot,  by  any  co- 
temporaneous  or  subsequent  legislation, 
divert  the  fund  to  a  different  purpose.'' 
City  of  Dubuque  v.  County  Judge  of 
Dubuque  County,  13  Iowa  R.  250.  In  Crosby 
v.  Lyon,  37  Cal.  R.  240,  the  Supreme  court 
says:  The  Legislature  provided  that  the 
board  of  supervisors  shall  have  power  to 
levy  a  tax  not  to  exceed  a  specific  sum,  for 
the  support  of  common  schools  in  their 
respective  counties,  and  by  force  of  the 
constitutional  provision  in  question,  the 
money,  when  collected,  becomes  inviolably 
appropriated  to  school  purposes.  It  would 
hardly  be  considered  a  valid  answer  to  these 
objections  to  say,  that  as  the  identical  bank 
notes  received  were  not  appropriated,  it  was 
competent  for  the  Legislature  to  devote  the 
money    to  other    objects,    and    supply    the 


deficiency  by  a  resort  to  other  objects  of 
taxation.  The  language  of  our  constitution 
is  much  stronger.  The  tax  must  be  imposed 
and  collected,  and  when  collected,  must  be 
appropriated  in  the  specific  way  designated. 
The  practical  operation  of  the  funding  bill 
is  to  defeat  these  objects,  to  divert  the  fund 
before  it  reaches  the  treasury,  and  apply  it 
to  the  payment  of  the  public  debt,  in 
plain  contravention  of  the  express  language 
of  the  constitution. 

These  are  some  of  my  objections  to  the 
funding  bill,  as  affected  by  the  constitution 
of  Virginia.  It  can  hardly  be  necessary 
to  adduce  argument  or  authority  to  show 
that  no  valid  contract  can  be  founded  on 
a  law  which  violates  the  constitution  of 
a     State.      No     binding     obligation 

863  *can  result  from  such  a  law.     It  con- 
fers no  legal  right  on   the  one  party 

and  imposes  no  corresponding  legal  dutj 
on  the  other.  Its  repeal  can,  therefore,  in 
no  manner  impair  the  obligation  of  a  con- 
tract. 

Conceding,  however,  the  constitutionality 
of  the  funding  act,  I  propose  to  consider 
the  question  of  the  power  of  the  Legislature 
to  repeal  it. 

The  interest  upon  the  public  debt  is  esti- 
mated in  round  numbers  at  two  millions  of 
dollars  annually.  To  meet  this  sum, 
coupons  will  be  issued  and  used,  to  a  large 
extent  each  year,  in  the  payment  of  the 
public  dues.  To  what  extent  they  will  be 
so  used,  it  is  impossible,  in  the  nature  of 
things,  even  to  anticipate.  The  Legislature 
must,  therefore,  impose  annually,  a  tax 
sufficient  to  pay  the  entire  interest.  It 
must  also  lay  a  tax  sufficient  to  defray  the 
ordinary  expenses  of  government  and  to 
carry  on  the  system  of  public  schools  pro- 
vided for  in  the  constitution.  It  is,  there- 
fore, clear,  whatever  else  may  happen, 
provision  must  be  made  for  the  creditors  of 
the  State,  or  the  government  will  fall  to 
pieces  for  the  want  of  means  to  sustain  it. 
It  is  substantially,  and  in  its  practical 
effects,  an  appropriation  by  the  Legislature 
of  1870-71  of  the  public  revenues  to  the 
amount  of  two  millions  of  dollars  each  year 
for  the  next  thirty-four  years,  and  probably 
longer.  It  is  claimed  that  the  act  imposing^ 
this  obligation  constitutes  an  inviolable 
contract,  which  this  court  may  compel  the 
Legislature  to  perform.  In  support  of 
this,  as  it  seems  to  me,  alarming  and  ex- 
traordinary doctrine,  certain  cases  decided 
by  the  Supreme  court  of  the  United  States 
are  much  relied  on.  I  do  not  mean  to  dis- 
cuss the  question,  whether  in  construing 
our  own  constitution  and  laws  we  are 
bound  to  follow,  with  blind  submission,  the 
decisions  of  the  Supreme  court  of  the 
United  States,  however  erroneous  and  un- 
just we  may  consider  them. 

This  may  be  said,  however,  our  own  books 

contain    the   report    of   a   celebrated  case, 

in     which     this    court    unanimously 

864  *refused  not  only  to  obey,    but  even 
enter  upon  its  records,    a   decision  of 

the  Supreme  court  of  the  United  States, 
notwithstanding  the  case   involved   the  va- 
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lidity  of  a  treaty,  and  an  appeal  had  been 
taken  under  the  twenty-fifth  section  of  the 
judiciary  act,  from  the  judgment  of  this 
court  to  the  Supreme  court  of  the  United 
States.  These  are,  however,  old  fashioned 
doctrines,  and  have  now  but  few  avowed 
supporters  anywhere.  Every  day's  history 
but  teaches  the  melancholy  lesson  that  the 
Federal  courts,  the  Federal  Leg-islature  and 
executive"  wiU,  in  the  end,  absorb  every 
vestig'e  of  the  rights  of  the  States. 

The  cases  of  Woodruif  v.  Trapnall,  10 
How.  U.  S.  R.  190,  and  Furman  v.  Nichol, 
8  Wall.  224,  are  those  principally  relied  on 
here.  They  present  substantially  the  same 
points,  and  I  shall  content  myself  with  a 
brief  reference  to  the  last  mentioned  deci- 
sion. It  appeared  in  that  case  that  the 
Bank  of  Tennessee  was  essentially  a  State 
institution.  The  State  owned  the  capital 
and  received  all  the  profits.  The  I^egisla- 
ture,  in  its  anxiety  to  increase  the  circula- 
tion of  the  notes,  provided  they  should  be 
received  in  payment  of  all  public  dues.  The 
effect  of  this  provision  was  to  prevent  the 
return  of  the  notes  for  redemption,  and 
thus  the  State  was  enabled  to  realize  a 
clear  profit  from  the  interest  on  its  loans, 
and  from  the  notes  which  were  never  re- 
turned for  payment.  In  this  way  the  State 
of  Tennessee  became,  in  fact,  a  bank,  as- 
suming' all  the  obligations  and  reaping  all 
the  advantages  that  appertain  to  these  cor- 
porations. In  the  present  case,  if  the  State 
will  derive  any  benefit  from  the  funding 
bill — if  that  enactment  is  founded  upon  a 
valuable  consideration — I  am  unable  to  per- 
ceive it.  It  is  said  that  the  creditor  has 
released  one-third  of  his  debt.  I  do  not  so 
understand  it,  and  I  will  hazard  the  asser- 
tion, the  creditor  does  not  so  construe  the 
law.  If  this  was  the  intention  of  the 
framers  of  the  act,  they  have  adopted  an 
obscure  and  equivocal  mode  of  ex- 
865  pressing  a  *plain  and  simple  agree- 
ment. The  creditor  surrenders  his 
bond  and  obtains  a  new  one  for  two-thirds 
of  his  debt,  and  coupons  for  the  interest. 
For  the  remaining  third  the  bond  is  held 
in  trust  by  the  State,  and  a  certificate  is 
given  him  stating  that  payment  will  be 
provided  for  in  accordance  with  such  settle- 
ment as  may  be  made  with  West  Virginia. 
If  that  State  is  faithful  to  the  obligations 
resting  upon  her,  the  creditor  will  receive 
the  other  third  also.  On  the  other  hand, 
if  she  repudiates  these  obligations,  there  is 
no  agreement  or  understanding  absolving 
the  State  from  the  payment  of  such  third. 
It  is  as  much  bound  for  the  payment  of  the 
whole  debt  as  before  the  passage  of  the 
funding  bill.  I  am,  therefore,  unable  to 
perceive  that  the  State  has  derived  any  ad- 
vantage from  the  creditors'  acceptance  of 
the  provisions  of  the  funding  act.  The 
contract,  if  such  it  be,  is  wanting  in  the 
essential  element  of  a  valuable  considera- 
tion, so  much  relied  on  in  the  opinion  of 
the  Supreme  court  of  the  United  States. 

But  the  material  distinction  between  the 
cases  lies  in  the  fact,  that  the  notes  of  the 
Tennessee   bank   were  entirely  valueless  to 


the  holders,  unless  they  were  permitted  to 
use  them  in  the  payment  of  State  dues. 
In  this  case,  the  coupons,  although  they 
may  not  be  receivable  in  discharge  of  taxes 
and  other  demands  of  the  State,  constitute, 
nevertheless, a  subsisting  obligation  as  valid 
and  binding  on  the  State  as  the  original 
bond  held  by  the  creditor.  As  the  bondholder 
gave  no  consideration  for  the  privilege  of 
using  the  coupons  in  the  payment  of  his 
taxes,  so  he  will  lose  nothing  to  which  he 
is  justly  entitled  by  the  withdrawal  of  that 
privilege.  He  may,  perhaps,  lose  the  op- 
portunity of  speculating  in  these  coupons ; 
and  he  will  be  required  to  pay  his  shares 
or  proportion  of  the  taxes  in  the  currency 
exacted  from  every  other  citizen.  The  State 
does  not  seek  to  repudiate  the  debt,  or  deny 
its  validity,  but  simply  postpones  the 

866  period  *of  payment.  If  the  creditor 
is  not  satisfied,  he  may  resort,  I  imag- 
ine, to  his  original  obligation,  which  is  in 
nowise  impair^.  The  Legislature  of  the 
State  has  often  arrested  for  a  time  the  col- 
lection of  private  debts,  and  however  the 
constitutionality  of  such  statutes  may  be 
doubted,  as  applied  to  individuals,  no  State 
can  be  justly  chargeable  with  impairing 
the  obligation  of  a  contract  because  of  a 
failure  or  refusal  to  discharge  all  its  liabil- 
ities at  the  appointed  day.  Governments 
are  established  for  the  benefit  of  mankind. 
They  constitute  a  trust  created  for  the  gen- 
eral good,  and  that  general  good  sometimes 
requires  the  dedication  of  every  resource  to 
the  common  cause.  A  State,  under  some 
^eat  and  overruling  necessity,  may  feel 
impelled  to  call  to  its  aid  every  arm  and 
every  dollar  in  the  final  struggle  for  ex- 
istence. And  so  in  times  of  great  pecuniary 
distress  and  embarrassment,  when  credit  is 
prostrate,  finances  disordered  and  the  people 
reduced  to  general  bankruptcy  and  ruin, 
extraordinary  measures  become  necessary 
to  restore  confidence  and  prosperity  to  a 
prostrate  and  languishing  State.  Disasters 
like  these  have  occurred  to  us  in  times  past, 
and  will  occur  again.  They  come  upon  all 
people.  They  constitute  a  chapter  in  every 
history.  Of  the  measures  necessary  at 
such  periods  the  legislative  department, 
and  not  the  judicial,  must  be  the  judge.  It 
belongs  to  the  former,  and  not  to  the  latter, 
to  say  when  the  public  burdens  shall  be 
increased  or  din^inished,  whether  the  public 
interests  demand  a  payment  of  the  State 
debt,  or  its  postponement.  According  to 
the  theory  and  practice  of  our  government, 
the  whole  subject  of  taxation,  the  raising 
and  collecting  public  revenue,  and  its 
appropriation,  are  under  the  exclusive  con- 
trol of  the  representatives  of  the  people. 
These  are  sovereign  powers,  which  no  Leg- 
islature is  competent  to  surrender;  nor 
can  it,  by  any  contract  or  enactment,  de- 
prive    any     future     Legislature     of     the 

right   to   adopt  any  laws,   to   impose 

867  *any    burdens,    and   apply  the  public 
revenue    in    any    manner    the   public 

interest  may  require,  not  prohibited  by  the 
constitution. 
This  court  held,  in  Burroughs  v.  Peyton, 
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16  Gratt.  470,  that  the  Congress  of  the  Con- 
federate States  could  not,  bj  any  agreement 
with  a  private  citizen  to  exempt  him  from 
military  duty,  create  an  obligation  which 
the  same,  or  any  future  Congress  might  not 
disregard,  if  the  public  interest  demanded 
it.  Judge  Robinson,  in  delivering  the 
opinion  of  the  courts  said:  **By  the  term 
contract  in  the  constitution  is  not  meant  to 
include  rights  and  interests  growing  out  of 
measures  of  public  policy.  Acts  in  reference 
to  such  measures  are  to  be  regarded  as 
rather  in  the  nature  of  legislation,  than  of 
contract;  and  although  rights  and  interests 
may  have  been  acquired  under  them,  those 
rights  'and  interests  cannot  be  considered 
as  violated  by  subsequent  legislative 
changes  which  may  destroy  them.  What- 
ever in  the  nature  of  a  contract  could  be 
considered  to  exist,  there  must  be  implied 
in  it  a  condition  that  the  power  is  reserved 
to  the  Ivegislature  to  change  the  law  there- 
after, as  the  public  interest  may,  from  time 
to  time,  appear  to  require.*'  Every  word 
that  is  here  said  applies  with  peculiar  force 
to  the  subject  of  taxation.  What  is  taxa- 
tion but  the  tribute  paid  by  the  citizen  for 
the  protection  which  he  receives.  It  is*  not 
asked,  but  demanded,  exacted  by  the  gov- 
ernment to  fill  the  public  coffers,  that  the 
general  welfare  may  be  promoted  and  the 
rights  and  the  liberties  of  the  people  pro- 
tected. In  particular  specific  instances,  it 
may  be  the  subject  of  contract,  and  may  be 
surrendered  by  the  government.  And  this 
is  all  that  was  claimed  or  asserted  in  the 
opinion  just  quoted,  which  was  delivered  by 
me  in  the  case  of  the  City  of  Richmond  v. 
Richmond  and  Danville  Railroad  Co.,  21 
Gratt.  604.  And  this  is  as  far  as  the  courts 
have  gone  in  any  case — that  for  a  consider- 
ation received,  the  State  may  exempt  from 
taxation  certain  rights  and  franchises ; 
868  but  if  the  exemption  *is  made  as  a 
privilege  only,  it  may  be  revoked  at 
any  time.  But  what  is  the  exemption  of 
a  church  or  an  institution  of  learning,  or 
even  a  railroad  corporation,  probably  called 
into  existence  by  an  agreement  for  such 
exemption' — what  is  all  this  compared  with 
an  abandonment  of  the  power  of  collecting 
the  public  revenue  to  the  amount  of  two 
millions  annually  for  more  than  a  quarter 
of  a  century. 

It  is  impossible  to  imagine  a  stronger 
instance  of  an  attempt,  by  an  irrepealable 
law,  to  diminish  the  powers  of  succeeding 
I^egislatures  in  respect  to  the  subject  of 
taxation  and  the  public  revenue — powers 
inherent  in  all  governments,  and  important 
to  the  well  being  of  every  organized  society. 

In  the  case  of  the  Ohio  L/ife  Insurance 
and  Trust  Company  v.  Debolt,  10  How.  U. 
S.  R.  416,  Chief  Justice  Taney,  in  discuss- 
ing this  subject,  said: 

"'They  (the  Legislature)  cannot,  there- 
fore, by  contract,  deprive  a  future  Legisla- 
ture of  the  power  of  imposing  any  tax  it 
may  deem  necessary  for  the  public  service, 
or  of  exercising  any  other  act  of  sovereignty 
confided  to  one  legislative  body,  unless,  in- 
deed,   the  power  to  make  such   contract  is 


conferred  upon  them  by  the  constitution  of 
the  State." 

In  Virginia  it  has  been  the  uniform 
practice  for  each  Legislature  to  impose 
the  taxes  necessary  for  the  purposes  of  the 
government  during  the  existence  of  such 
Legislature ;  and  this  attempt,  thirty  years 
in  advance,  to  appropriate  the  sum  of  two 
millions  yearly  to  a  specific  purpose,  be- 
yond the  control  of  every  power  in  the  State, 
is  believed  to  be  without  precedence  in  tiie 
history  of  this  or  any  other  State.  If  there 
be  any  advantage  in  the  frequent  recur- 
rence of  popular  elections,  it  is  only  in  the 
act,  that  the  burdens  annually  laid  upon 
the  people  are  imposed  by  those  fresh  from 
their  midst,  and  familiar  with  tiieir  con- 
dition, wants  and  circumstances.  An 
irrepealable  law,  therefore,  imposing 
869  taxes  to  a  large  ^amount,  and  dedi- 
cating the  revenue  thus  raised  to  any 
specific  object,  even  the  payment  of  a  public 
debt,  would  seem  to  be  contrary  to  the 
genius  and  spirit  of  our  institutions.  If 
some  future  Legislature,  in  an  hour  of 
madness  or  folly,  should  provide  that  the 
bonds  of  the  State  should  be  received  in 
payment  of  all  public  dues,  we  must  equally 
hold  that  such  legislation  constitutes  a  valid 
and  binding  contract.  This  is  the  neces- 
sary result  of  the  decision  just  made. 

In  Woodruff  v.  Trapnall,  the  Supreme 
court  of  the  United  States  went  so  far  as 
to  hold  that  a  defaulting  collector,  against 
whom  a  judgment  had  been  rendered,  had 
the  right,  even  after  the  rendition  of  the 
judgment,  to  buy  up  the  worthless  notes  of 
an  insolvent  bank,  and  with  them  discharge 
a  judgment  for  gold.  It  is  gratifying  to 
know  that  this  case  was  decided  by  a  ma- 
jority of  one  only,  in  a  court  consisting  of 
nine  judges.  Mr.  Justice  Greer,  with  whom 
Justices  Catron,  Daniel  and  Nelson  con- 
curred, delivered  a  very  able  dissenting 
opinion.  He  protested  against  the  as- 
sumption that  the  Supreme  court  had  the 
power  to  compel  a  State  of  the  Union, 
who  repudiates  her  debts,  to  pay  them, 
upon  any  idea  that  such  refusal  or  repudia- 
tion impaired  the  obligation  of  a  contract. 
He  protested  against  the  decision,  because 
under  it,  so  long  as  any  portion  of  the  three 
millions  of  dollars  of  notes  issued  by  the 
bank  before  1845  remained  unpaid,  the  State 
of  Arkansas  could  not  collect  a  dollar  of 
taxes  of  citizens  in  lawful  money.  He 
denied  that  when  a  State  published  to  the 
world  its  willingness  to  accept  payment  of 
its  notes  in  the  issues  of  a  bank,  it 
amounted  to  a  contract  by  implication,  with 
the  public  and  each  individual  comprising 
it,  to  guarantee  the  notes  held  by  said 
banks ;  that  this  contract  was  with  and  is 
attached  to  said  notes  in  the  hands  of  the 
bearer,  provided  the  notes  were  issued  before 
such  offer  was  withdrawn.  Now,  whether 
the  majority  or  minority  of  the  court 
870  was  right — with  such  *a  division — 
the  case,  if  it  were  analogous  in  all 
respects  to  the  present,  could  not  1^  regarded 
as  binding  authority,  or  even  a  precedent, 
in  any  other  than  a  f^ederal  court.     It  is 
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true  that  the  subsequent  decision  was  made 
by  an  unanimous  court ;  but  in  the  mean- 
time Judges  Catron  and  Daniel  had  left  the 
bench,  and  we  are  to  presume  that  the 
other  dissenting  judges  had  not  abandoned 
their  long  entertained  and  most  deliberate 
convictions,  but  simply  acquiesced  in  the 
decision  of  a  majority.  However  this  may 
be,  I  do  not  consider  either  of  the  cases  as 
involving  the  questions  arising  in  this, 
and  with  the  greatest  possible  respect  for 
my  brethren,  I  do  not  believe  the  Supreme 
court  of  the  United  States  will  ever  hold 
that  one  Iregislature  can,  by  any  form  of 
enactment,  bind  succeeding  Lregislatures 
and  the  public  revenue  in  the  manner  at- 
tempted in  the  provisions  of  the  funding 
act;  and  until  they  so  decide  I  am  not 
willing  that  this  court,  should  sanction  a 
precedent  which  may  prove  most  disastrous 
to  all  the  vital  interests  of  the  State,  and 
under  authority  of  which,  practically,  liens 
and  mortgages  may  be  given  upon  the 
future  revenues  of  the  Btate  by  statute  as- 
suming the  form  of  contracts.  We  have 
beard  a  good  deal  of  violated  faith,  and  of 
the  obligation  and  duty  of  paying  the 
public  debt.  These  are  questions  for  the 
consideration  of  the  Legislature,  and  not 
of  the  courts.  They  who  purchased  the 
bonds  of  the  State  were  well  aware  of  this 
when  they  made  their  investments.  They 
who  deliberately,  and  in  defiance  of  a  posi- 
tive enactment  of  the  Iregislature  that 
these  coupons  will  not  be  received  in  pay- 
ment of  public  dues,  persist  in  purchasing 
them,  are  not  entitled  to  the  least  favor  or 
consideration,  and  should  receive  none  from 
the  court. 

Upon  this  question  of  public  faith  I  will 
aay  this :  that  for  four  years  Virginia  bore 
upon  her  bosom  the  burden  of  a  civil  con- 
flict as   great   as  any  recorded  in  history. 

She  came  out  of  the  struggles  pre- 
871      senting  a  lamentable  ^spectacle   of  a 

prostrate  and  bleeding  State,  without 
a  currency,  without  any  organized  system  of 
labor,  one-half  of  her  territory  almost  a 
waste,  and  vast  numbers  of  her  citizens 
reduced  to  hopeless  insolvency  and  ruin. 
For  years  after  the  rage  of  battle  had  ceased 
she  was  kept  in  subjection  to  military 
power,  under  the  rule  of  aliens  and 
strangers,  unacquainted  with  her  laws,  her 
traditions  and  her  sufferings — ^and  yet  her 
statutes  exhibit  the  gratifying  spectacle  of 
an  honest  endeavor  on  the  part  of  her 
representatives,  while  still  under  the  shadow 
of  these  great  disasters,  to  make  some  pro- 
vision for  the  payment  of  her  creditors.  I 
believe  it  will  still  be  done,  and  payment 
be  made  from  time  to  time  until  the  last 
farthing  is  paid.  But  regarding  the  whole 
subject  as  involving  the  exercise  of  legis- 
lative functions  of  sovereign  powers,  I  am 
content  to  leave  it  where  it  properly  be- 
longs, under  our  constitution  and  form  of 
government.  Virginia's  representatives 
will  not  fail  to  preserve  untarnished  Vir- 
ginia's honor. 

After  the  decision  of  the  court  was  an- 
nounced,  the   attorney-general   moved    the 


court  for  a  rehearing  of  the  case.  This 
question  was,  according  to  the  practice  of 
the  court,  submitted  to  the  judges  who  had 
concurred  in  the  decision. 

ANDERSON,  J.  When  the  decision  of  the 
court  in  these  causes  was  announced  a  few 
days  ago,  I  briefly  stated  orally  the  grounds 
of  my  opinion.  And  as  they  are  brought 
before  us  again,  on  the  petition  of  the  at- 
torney-general, for  a  rehearing,  I  deem  it 
proper  to  state  the  reasons  which  have  con- 
ducted me  to  the  conclusion  to  which  I  have 
arrived. 

It  is  the  practice  of  this  court  to  grant  a 
rehearing  if  any  one  of  the  judges  who 
united  in  the  decision  is  in  doubt  as  to  its 
correctness.  And  considering  the  impor- 
tance which  has  been  attached  to  this 

872  decision,   and  *that  the   motion  is  on 
behalf  of  the  Commonwealth,  I  should 

be  disposed  to  favor  a  rehearing  if  I  could 
see  any  ground  to  doubt  the  correctness  of 
the  decision,  or  the  slightest  probability 
that  it  would  be  changed  upon  3  reargu- 
ment.  But  that  not  being  the  case,  it 
would  be  worse  than  an  unprofitable  con- 
sumption of  time  to  keep  the  public  mind 
in  suspense  as  to  the  final  decision. 

The  whole  case  is  embraced  in  this  one 
inquiry,  did  the  State  contract,  in  the  sense 
in  which  the  word  is  used,  in  both  the  f^ed- 
eral  and  State  constitutions,  to  receive  these 
coupons  from  the  holders  thereof  in  pay- 
ment of  taxes  or  other  dues  to  the  Common- 
wealth? If  so,  the  act  of  1872  in  question 
annuls  a  contract,  and  consequently  impairs 
its  obligation,  and  falls  within  the  prohi- 
bition of  the  Federal  constitution,  art.  I., 
section  10,  which  declares  that  no  State 
shall  **pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation 
of  contracts"  ;  and  of  the  Virginia  consti- 
tution, article  V. ,  section  14,  which  declares 
that  **the  General  Assembly  shall  not  pass 
any  bill  of  attainder  or  any  ex  post  facto 
law,  or  any  law  impairing  the  obligation 
of  contracts, ' '  &c. 

Tha^  a  State  may  make  a  contract  with 
an  individual,  which  is  binding  on  the 
State,  will  hardly  be  questioned  by  any  one 
whose  opinions  are  entitled  to  respect,  or 
who  has  any  self-respect.  And  that  a  State 
law  impairing  the  obligation  of  such  a 
contract  is  unconstitutional,  is  no  longer 
an  open  question.  If  any  doctrine  of  law 
can  be  said  to  be  settled,  this  has  been  since 
Fletcher  v.  Peck,  6  Cranch,  R.  87,  137,  de- 
cided in  1810,  upon  the  unanswerable  rea- 
soning of  C.  J.  Marshall,  and  which 
afterwards,  in  the  case  of  State  of  New 
Jersey  v.  Wilson,  7  Cranch,  R.  164,  was 
recognized,  and  by  all  the  courts  since. 
State  and  Federal,  as  far  as  I  am  informed, 
as  the  settled  doctrine  on  that  subject. 

But  it  is  said  that  one  Legislature  cannot 
bind   a   future  Legislature.     That  is 

873  not  fairly  the  question  here.     It  *does 
not   fully   present  the  case  made  by 

this  record.  The  question  rather  is  this: 
When  a  contract  is  made  by  the  State  with 
an  individual,  by  authority  of  the  supreme 
legislative  power  of  the  Commonwealth,  can 
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a  subsequent  General  Assembly  annul  it? 
I  hold  that  it  cannot.  If  it  was  such  a  con- 
tract as  the  Legislature  had  the  power  to 
make,  or  to  authorize  to  be  made,  it  is 
binding-  upon  all  subsequent  General  As- 
semblies, just  as  it  is  binding  on  the  other 
departments  of  the  government.  The  ques- 
tion is  then  reduced  to  this,  had  the  Gen- 
eral Assembly  of  1871  power  to  authorize, 
on  the  part  of  the  State,  the  contracts  in 
question  to  be  made? 

The  argument  that  the  contracts  are  not 
binding,  because  not  for  valuable  consider- 
ation, can  hardly  require  an  answer.  The 
plainest  understanding  will  comprehend 
that  if  I  owe  you  a  debt,  upon  which  inter- 
est has  accumulated,  which  I  have  not  been 
prepared  to  pay,  and  I  give  you  a  new  bond 
for  the  principal  and  accrued  interest,  and 
you  surrender  my  old  bond,  it  is  a  contract 
for  valuable  consideration.  And  not  only 
that,  but  the  consideration  is  sufficient  to 
support  a  deed  of  trust  on  property,  to 
secure  its  payment.  Exchange  Bank  for, 
&c.,  V.  Knox  &  al.,  19  Gratt.  739,  747; 
citing  13  Gratt.  427  and  15  Gratt.  153.  If 
the  receivability  provision  be  regarded  as 
security  for  payment,  the  pre-existing  debt 
was  sufficient  consideration. 

It  matters  not  whether  the  State  is  re- 
leased from  one-third  of  the  debt  or  not ;  if 
the  new  bond  had  been  given  for  the  whole 
of  the  ('ebt,  it  would  have  been  a  valid 
obligation  for  a  valuable  consideration. 
Whether  the  State  is  released  or  not  from 
one-third  of  the  debt,  it  is  very  clear  that 
in  this  transaction  she  has  only  assumed 
to  pay  two-thirds  of  it.  And  I  could  not 
say  that  she  is  bound  for  any  more.  That 
question,  though  one  of  great  interest  to  the 
State,  is  not  involved  in  this  case.  Because, 
however,  it  may  be  decided  the  obligations 
assumed  by  the  State  are  for  valuable  con- 
sideration. 
874  *The  release  of  the  State  from  a  part 
of  the  old  debt  may,  and  does,  affect 
the  question,  whether  the  contract  was 
very  beneficial  to  the  State  or  not,  but  can- 
not affect  the  question  whether  the  contract 
was  valid  or  not.  A  contract  may  be  for 
valuable  consideration,  and  binding,  al- 
though it  may  not  be  beneficial  to  the  party ; 
else  the  binding  obligation  of  a  contract 
would  depend  upon  whether  the  contractor 
had- made  a  good  bargain  or  not,  which  is 
an  absurdity.  Whether  the  contracts  made 
on  behalf  of  the  government  with  the  public 
creditors  were  beneficial  to  the  State,  is  a 
question  about  which  men  differ  in  opinion. 
It  is  not  a  question  for  the  courts.  When 
they  are  called  upon  to  expound  and  enforce 
contracts,  if  the  contract  was  fair  and  for 
a  valuable  consideration,  it  is  not  for  them 
to  inquire  whether  it  was  a  good  bargain 
or  not  for  either  party. 

But  it  is  argued  that  the  Legislature  had 
no  power,  under  the  constitution,  to  author- 
ize a  contract  to  be  made  binding  the  State 
to  receive  the  interest  coupons  when  due  in 
payment  of  taxes,  &c.,  upon  the  ground — 
First,  that  it  is  incompatible  with  other 
obligations  imposed   upon   the    Legislature 


by  the  constitution  of  the  State.  And  in 
support  thereof,  it  is  said  those  provisions 
of  the  constitution  which  set  apart  certain 
funds,  and  a  certain  proportion  of  the  tax 
for  the  public  schools,  would  be  defeated 
bj'  this  legislation.  It  would  seem  to  be  a 
sufficient  reply  to  say,  that  if  it  were  im- 
practicable to  raise  a  sufficient  revenue  for 
both  purposes,  the  latter  did  not  impose  an 
obligation  on  the  Legislature  paramount  to 
the  obligation  to  provide  for  the  payment 
of  the  interest  on  the  public  debt.  That 
was  an  obligation  antecedent  and  para- 
mount to  the  constitution  itself,  and  could 
not  be  repudiated  by  the  constitution,  if  it 
had  so  provided.  But  it  is  not  repudiated 
nor  ignored ;  but  the  obligation  is  clearly 
recognized  by  sections  7,  8,  19  and  20 
of  article  10 — at  least  to  pay  Virginia's 
proportion.      And,   furthermore,   this 

875  being  an  obligation  of  debt,  and  *not 
eleemosynary    in     its    character,    as 

are  the  other  provisions  referred  to,  how- 
ever desirable  and  important  it  may  be, 
that  they  should  be  carried  out,  I  hesi- 
tate not  to  say,  this  is  of  higher  obligation. 
A  man  must  be  just  before  he  can  be  gen- 
erous. 

But  there  need  be  no  clashing  of  duties 
here.  It  is  only  required  that  the  Legisla- 
ture should  levy  a  tax  sufficient  for  both 
objects ;  a  duty  imposed  on  it  by  the  con- 
stitution. It  has  not  been  the  practice  to 
set  apart  in  the  public  treasury  the  identical 
money  received  for  the  public  schools;  nor 
is  it  required  by  the  constitution,  or  act  of 
Assembly.  And  the  Legislature  has  dis- 
charged its  constitutional  obligation  when 
it  has  set  apart  the  required  amount  for 
that  purpose. 

But  secondly,  it  is  urged  that  the  whole 
subject  of  taxation,  the  raising  and  col- 
lecting the  public  revenue,  and  its  appro- 
priation, is  under  the  exclusive  control  of 
the  representatives  of  the  people,  and  that 
it  is  a  power  which  cannot  be  surrendered. 
That  principle  will  not  be  questioned ;  but  to 
give  validity  and  effect  to  the  coupon  provi- 
sion of  the  act  of  1871  does  not  in  any  sense, 
or  in  any  respect,  conflict  with  that  princi- 
ple. I^or  it  was  the  act  of  the  representatives 
of  the  people.  It  was  the  act  of  a  legislative 
assembly  clothed  with  precisely  the  same 
powers  with  which  the  present  General  As- 
sembly is  vested.  Indeed,  it  is  the  same 
legislative  department  of  power  in  the  gov- 
ernment, though  the  persons  delegated  bj 
the  people  to  its  exercise  are  not  identical. 
Neither  Assembly  is  superior  to  the  other; 
and  the  acts  of  one,  within  the  limitation 
of  its  powers  by  the  State  and  Federal  con- 
stitutions, are  entitled  to  the  same  respect 
that  the  acts  of  the  other  are,  and  have  the 
same  binding  force.'  A  subsequent  Assem- 
bly may,  indeed,  repeal  the  acts  of  a  pre- 
ceding, not  because  it  is  superior,  bat 
because  it  is  equal,  in  legislative  power. 
But  the  repeal,  where  rights  have  vested, 
can  only  operate  prospectively.  When  it 
undertakes   to   annul   and    invalidate 

876  *right8  which  have  vested  under  the 
previous     act,     which     was    enacted 
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within  the  scope  of  the  powers  of  the  As- 
sembly, it  claims  a  superiority,  and  invades 
the  rights  of  individuals  which  are  guar- 
anteed by  the  constitution. 

A  majority  of  this  court,  in  Griffin  v. 
Cunningham,  20  Gratt.  31,  went  very  far 
in  the  expression  of  their  sacred  regard  for 
this  doctrine  of  vested  rights,  when  they 
held  that  decrees  of  certain  pAersons,  who 
had  been  detailed  or  appointed  by  a  military 
commander,  to  fill  the  office  of  judges  of 
the  Supreme  court  of  Appeals  of  Virginia, 
daring  the  military  rule,  and  which  were 
pronounced,  after  whatever  of  authority 
they  had  under  the  military  appointment 
had  ceased,  against  the  protestation  of  at 
least  one  of  the  parties  who  complained, 
could  not  be  reviewed  by  this  court,  because 
rights  had  been  vested  by  the  said  decrees. 
And  that  an  act  of  the  Legislature  which 
expressly  authorised  this  court  to  review 
them,  upon  the  petition  of  any  party  who 
felt  himself  aggrieved,  was  unconstitu- 
tional. J.  Staples,  in  delivering  his  opin- 
ion, said:  **The  parties  interested  in  them 
(the  decrees)  acquired  thereby  vested  rights, 
of  which  they  cannot  be  divested  by  special 
enactments  of  a  retrospective  character." 
Two  of  the  judges  held  that  the  pretended 
decrees  vested  no  rights,  and  that  the  law 
was  constitutional. 

In  the  case  of  the  Bank  of  the  Old  Do- 
minion V.  McVeigh,  20  Gratt.  457,  the  court 
held  that  an  act  of  the  Legislature  was  un- 
constitutional, which  authorized  payment 
of  a  debt  contracted  to  be  made  to  the  Pres- 
ident and  Directors  of  the  mother  bank, 
by  a  citizen  of  the  Confederate  States,  to 
be  made  to  the  branch  bank,  when  the  place 
of  business  and  the  directory  of  the  mother 
bank  were  within  the  enemy's  lines,  be- 
cause it  impaired  the  obligation  of  contract. 
In  dissenting  from  that  decision  I  did  not 
controvert  the  principle,  that  if  the  law 
violated  a  contract  between  the  State  and 
the  bank,  or  between  the  bank  and 
its  debtor,  it  was  unconstitutional 
877  *and  void.  But  I  held  that  it  did  not 
violate  the  contract  between  the  State 
and  the  Banks,  because  the  Legislature  had 
reserved,  in  the  act  of  incorporation,  which 
was  the  contract  with  the  banks,  the  right 
to  alter  and  amend  the  charter ;  and  under 
that  reservation  had  the  right  to  change  the 
name  and  domicil  of  the  bank,  and  the 
organ  through  which  the  body  corporate 
might  act  and  speak ;  and  that  it  did  not 
impair  the  obligation  of  the  contract  be- 
tween the  bank  and  its  debtor,  because  the 
debt  was  not  due  to  the  President  and 
Directors  of  the  mother  bank  propriis  per- 
flonis,  but  was  due  the  body  corporate,  and 
that  a  payment  to  the  new  agency  was  as 
much  a  payment  to  the  creditor  as  payment 
to  the  old,  who  were  not  within  the  juris- 
diction of  the  State,  while  the  corporation 
was,  and  therefore  was  no  violation  of 
contract  between  the  bank  and  its  debtor. 

It  ib  true,  that  government  may,  in  the 
exercise  of  the  right  of  eminent  domain, 
divest  individuals  of  their  rights  of  prop- 
erty, which  public  necessity  require*  should 


be  appropriated  ^  to  public  uses.  But  it  is 
equally  the  settled  law,  that  government 
cannot  exercise  this  power  without  com- 
pensating the  individual  for  the  fair  value 
of  his  property.  This  principle  of  eminent 
domain  can,  therefore,  have  no  application 
to  the  questions  involved  in  these  causes. 

But  the  doctrine  that  one  legislative  As- 
sembly cannot  invest  rights  which  a  sub- 
sequent Assembly  may  not  divest,  which 
has  recently  been  promulgated,  can  find  no 
warrant  in  reason  or  authority,  and  leads 
to  the  most  pernicious  consequences.  If 
the  Legislature  may  enact  laws  divesting 
you  of  your  rights  of  property  in  contracts 
and  personal  securities,  it  may  divest  you 
of  your  title  to  your  lands ;  for  the  bond- 
holder is  as  much  entitled  to  his  bond  as  to 
his  land.  And  as  all  our  titles  to  real  estate 
are  mediately  or  immediately  vested  by  acts 
of  legislation,  and  as  no  time  runs  against 
the  Commonwealth,  if  that  doctrine  be 

878  true  the  tenure  by  *which  we  hold  our 
lands  is  the   will  of  the   Legislature. 

And  so  it  may  be  said  with  regard  to  the 
rights  and  franchises  which  have  been 
invested  in  all  our  railroad,  manufacturing, 
and  industrial  and  financial  associations. 
Such  a  doctrine  would  doubtless  be  pleasing 
to  those  who  hold  that  all  private  estates 
should  be  divested,  and  an  equal  division 
made  amongst  the  people,  ** without  dis- 
tinction of  color" — that  it  is  against  natural 
right  that  one  man  should  have  more  of  this 
world's  goods  than  another.  It  is  the  prin- 
ciple of  the  freebooter  and  the  highwayman, 
and  can  find  no  toleration  within  the  sacred 
precincts  of  law  and  justice. 

Thirdly,  It  is  objected,  that  no  rights 
vested  by  virtue  of  the  contract  on  the 
part  of  the  State,  to  receive  the  coupons  in 
payment  of  taxes  and  public  dues,  because 
the  General  Assembly  had  no  power  to  ap- 
propriate a  part  of  the  revenues  of  the  State 
for  a  period  of  thirty-four  3'ears,  for  the 
payment  of  interest  on  the  public  debt  in 
a  way  to  bind  future  Legislatures.  Is  this 
so?  Cannot  one  General  Assembly  make  an 
appropriation  of  future  revenues  of  the 
State,  so  as  to  vest  in  parties  the  right  to 
the  appropriation  in  such  manner  that  it 
cannot  be  divested  by  a  subsequent  General 
Assembly? 

The  power  to  appropriate,  as  well  as  the 
power  of  taxation,  is  a  legislative  function. 

Indeed,  it  is  claimed  by  those  who  sustain 
the  act  of  1872  that  they  are  sovereign  leg- 
islative powers,  which  cannot  be  surren- 
dered by  the  Legislature.  By  article  V., 
section  1,  of  the  constitution  of  Virginia, 
the  legislative  power  of  the  Commonwealth 
is  vested  in  the  General  Assembly.  Conse- 
quently the  Assembly  which  enacted  the 
act  of  1871  in  question,  was,  during  the 
term  of  its  existence,  fully  invested  with 
the  whole  legislative  power  of  the  State, 
and  could  appropriate  the  revenues,  or  such 
part  of  the  revenues  as  was  necessary  to 
meet  the  annual  legitimate  liabilities  of  the 
State,  as  long  as  those  liabilities  ex- 

879  isted,  unless  its  powers  in  this  *respcct 
are  limited  by   the   State  or  Federal 
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constitutions.  For  it  is  an  established 
principle  that  the  State  I/egislatures  are 
invested  with  all  legislative  powers  which 
are  not  prohibited  by  the  constitution  of 
the  State  or  of  the  United  States.  It  is  not 
pretended  that  any  restriction  of  this  leg- 
islative power  can  be  found  in  the  Federal 
constitution,  and  it  is  not  embraced  in  the 
limitation  of  the  powers  of  the  General  As- 
sembly in  the  State  constitution. 

The  convention  which  framed  our  State 
constitution  might  have  withheld  this 
power  from  the  General  Assembly,  and 
doubtless  would  have  done  so  if  it  had  so 
designed,  because  it  was  then  no  novel 
principle  of  legislation  in  America.  By 
the  act  of  the  Virginia  Legislature  of  March 
18th,  1856,  treasury  notes  were  authorized  to 
be  issued,  not  to  exceed,  at  any  one  time  out- 
standing, $1,300,000  in  principal,  which,  it 
was  provided  by  the  act,  shall  be  received 
by  way  of  setoff  in  liquidation  of  all  taxes 
and  debts  due  the  Commonwealth  after  the 
30th  of  September  1856.  The  issue  of 
$1,000,000  of  notes  was  authorized  by  the 
act  of  March  14th,  1861,  bearing  six  per 
cent,  interest;  $2,000,000  by  ordinance  of 
April  30th,  1861,  and  $4,000,000  by  the  or- 
dinance of  28th  of  June  1861.  All  these 
issues  were  made  receivable  in  payment  of 
taxes  and  dues  to  the  Commonwealth,  and 
a  doubt  was  never  raised,  that  I  ever  heard, 
as  to  the  constitutionality  of  that  provision. 
The  same  principle  of  legislation  had  been 
practiced  in  other  States  of  the  Utiion — in 
Michigan  as  far  back  as  1841,  and  in  Ten- 
nessee as  far  back  as  1836,  and  by  the  Con- 
gress of  the  United  States  more  frequently 
and  on  a  more  extended  scale,  from  1847 
down  to  the  act  of  July  I7th,  1865,*  embrac- 
ing an  issue  of  bonds,  registered  and 
coupon,  and  treasury  notes  exceeding  one 
billion,  the  coupons  and  treasury  notes  of 
the  entire  issue  being  made  receivable  and 
payable  for  taxes   and    public  dues,  except 

import  duties,  &c. 
880  *I  think  I  am,  then,  well  warranted 
in  saying  that  this  was  no  novel  prin- 
ciple of  legislation  when  the  constitution 
of  Virginia  was  framed ;  and  I  infer  from 
the  fact  that  there  is  no  limitation  in  the 
constitution  of  the  powers  of  the  Greneral 
Assembly  in  this  respect,  that  no  limitation 
was  intended. 

But  this  power  is  recognized  in  the  con- 
stitution, and  the  General  Assembly  is  ex- 
pressly required  to  appropriate  a  part  of  the 
revenue  in  advance  for  the  extinguishment 
of  the  principal  of  the  debt.  Section  eight 
of  article  X.  of  the  constitution  is  in  these 
words:  "The  General  Assembly  shall  pro- 
vide by  law  a  sinking  fund,  to  be  applied 
solely  to  the  payment  of  the  principal  of 
the  State  debt,  which  sinking  fund  shall  be 
continued  until  the  extinguishment  of  such 
State  debt ;  and  every  law  hereafter  enacted 
by  the  General  Assembly,  creating  a  debt 
or  authorizing  a  loan,  shall  provide  a  sink- 
ing fund  for  the  payment  of  the  same." 
This  provision  of  the  constitution  does  not 
invest  the  power  in  the  General  Assembly 
to  appropriate  a  part  of  the  annual  revenues 


of  the  State  in  advance,  but  imposes  the 
obligation  on  it  to  exercise  the  recognized 
power  with  which  it  was  invested  for  the 
purpose  indicated  in  the  way  prescribed. 
And  now,  if  it  is  a  legislative  function  of 
the  General  Assembly  to  create  a  sinking 
fund,  by  an  appropriation  of  a  part  of  the 
revenue,  thirty-four  years  in  advance,  to 
extinguish  the  principal  of  the  public  debt 
at  its  maturity,  which  appropriation  can- 
not be  disturbed  or  diverted  from  its  object 
by  subsequent  General  Assemblies,  it  would 
follow  that  to  make  an  appropriation  in 
advance  for  the  payment  of  the  interest  of 
the  public  debt,  is  not  contrary  to  the  leg- 
islative function.  And  being  stipulated  for 
in  this  case,  and  made  a  part  of  the  con- 
tract, its  repeal  by  a  subsequent  General 
Assembly  would  fall  within  the  prohibitory 
clauses  of  both  the  Federal  and  State  con- 
stitutions above  recited. 

But  fourthly,  it  is  objected  that  the 
881"  provision  in  the  *act  of  1871,  obli- 
gating the  Commonwealth  to  receive 
the  interest  coupons  in  payment  of  taxes 
and  public  dues,  is  a  surrender  or  abdication 
of  a  power  which,  in  future  legislation, 
may  be  necessary  to  carry  on  the  govern- 
ment, and  incapacitates  the  I^egislature  to 
discharge  important  constitutional  duties 
in  future,  and  is,  therefore,  unconstitutional 
and  void. 

That  the  Legislature  cannot  enact  a  law 
which  will  disable  and  make  it  impossible 
for  it  to  discharge  important  duties  to  the 
country,  which  the  constitution  devolves 
upon  it,  is  a  principle  which  I  will  not 
controvert.  And  this  is  the  whole  of  Bur- 
roughs V.  Peyton,  16  Gratt.  470,  as  far  as 
it  bears  the  remotest  analogy  to  any  ques- 
tion raised  upon  this  record.  In  that  case 
it  was  held  to  be  the  constitutional  duty  of 
Congress  to  provide  for  the  common  defence, 
and  to  call  into  the  military  service  of  the 
country  every  able-bodied  citizen,  if  needed 
for  the  public  defence,  and  that  it  was  a 
power  which  Congress  could  not  abdicate. 
And  it  was  held  that  if  the  act  of  Congress 
could  be  construed  to  authorize,  without 
limitation,  able-bodied  citizens  to  be  re- 
leased by  contract  forever  afterwards  from 
the  obligation  of  rendering  military  service 
for  the  country,  the  act  was  unconstitu- 
tional, as  it  would,  if  carried  into  execu- 
tion, divest  Congress  of  the  power  to 
discharge  an  important  duty  essential  to 
the  public  defence,  which  had  been  confided 
to  it  by  the  constitution,  and  the  contract 
was  void. 

And  it  is  now  argued  that,  inasmuch  as 
it  is  the  constitutional  duty  of  the  Legisla- 
ture to  levy  taxes  and  raise  a  revenue  nec- 
essary to  carry  on  the  government  and  to 
fulfil  its  obligations — which  it  cannot  fail 
to  do  without  violating  its  constitutional 
duty — that  an  act,  whether  by  the  same 
Assembly  or  a  previous  one,  which  would 
deprive  it  of  the  power  to  discharge  that  con- 
stitutional duty,  would  be  unconstitutional 
and  void.  What  we  have  to  consider,  then, 
is.  Is  such  the  nature  and  effect  of  the 
coupon  provision  in  the  act  of  1871? 
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882  *The    presumption    is   in   favor   of 
the  constitutionality  of  a    law,    and 

that  the  Legislature  did  not  intend  to  enact 
a  law  which  would  in  future  incapacitate  it 
to  discharge  its  important  legislative  func- 
tions and  constitutional  duty.  That  was 
a  matter  which  it  concerned  the  Legislature 
to  ascertain  before  they  authorized  the  con- 
tract to  be  made.  It  was  purely  a  legisla- 
tive enquiry.  It  would  not  be  meet  or 
seemly  in  the  judicial  tribunals  to  go  into 
extrinsic  evidence  of  fact  as  to  the  opera- 
tion of  an  act  of  the  Legislature,  to  show 
that  the  act  was  unconstitutional.  And 
when  they  enter  upon  such  an  enquiry  they 
enter  a  field  which  is  foreign  to  tneir  juris- 
diction. They  invade  the  territory  of  an- 
other department  of  the  government. 

I  would  not  say,  however,  that  in  no  case 
would  it  be  competent  for  the  judicial 
tribunal  to  declare  a  law  to  be  unconstitu- 
tional upon  this  ground.  Such  a  case  might 
be  supposed.  For  example,  if  the  Legisla- 
ture should  enact  a  law  forever  exempting 
the  property,  real  and  personal,  of  all  the 
people  of  the  State  from  taxation,  who 
should  claim  the  benefit  of  the  exemption 
within  a  limited  time,  I  am  not  prepared  to 
say  that  such  an  act  would  not  be  uncon- 
stitutional. But  if  the  judicial  authority 
could  interpose  to  annul  a  law  enacted  by 
the  Legislature,  upon  the  ground  that  it 
incapacitated  it  in  future  to  discharge  its 
important  constitutional  duties,  it  could 
only 'be  in  an  extreme  case,  and  where  it 
was  palpable  on  the  face  of  the  law,  that 
such  was  intrinsically  its  nature,  and  that 
such  must  be  its  effect  and  operation. 

It  does  not  palpably  appear  from  the 
intrinsic  character  of  the  act  of  1871,  or 
otherwise,  that  its  provisions  in  relation  to 
the  receivability  of  the  coupons  amount  to 
a  surrender  or  abdication  of  any  important 
power  of  the  Legislature,  or  that  it  disables 
the  Legislature  now,  or  in  future,  to  ful- 
fil its  constitutional  obligation  to  raise  a 
sufiRcient  revenue  to  pay  the   interest 

883  on  the  public  Mebt  and  carry*  on  the 
government.     It  in  fact  only  provides 

that  the  Legislature  will  do  that  which  it 
is  its  constitutional  duty  to  do,  to  levy  a 
revenue  sufficient  to  pay  the  interest  on 
the  public  debt,  and  to  carry  on  the  gov- 
ernment. To  argue  that  an  act  which 
requires  the  Legislature  to  fulfil  its  consti- 
tutional duty  is  an  abdication,  or  that  it 
incapacitates  it  to  do  its  constitutional 
dnty,  is  a  fallacy  and  a  contradiction. 

And  the  method  which  it  adopts  to  secure 
it  is  not  novel,  as  we  have  seen ;  nor  is  it 
an  ^'ingenious  contrivance"  in  any  im- 
proper sense.  It  only  authorizes  the  appli- 
cation of  the  equitable  principle  of  setoff 
in  such  cases.  And  why  is  it  not  as  equita- 
ble and  just  to  apply  this  principle  of  setoff 
a^inst  the  government  as  against  indi- 
viduals? Why  should  I  not  have  the  same 
right  to  setoff  against  a  demand  of  the  gov- 
ernment against  me,  a  just  claim  which  I 
hold  against  the  government,  as  I  would 
have  against  an  individual?  It  is  said 
' 'governments  are  established  for  the  bene- 


fit of  mankind. "  They  should  be,  and  not 
to  trample  on  the  rights  of  mankind.  To 
be  a  benefit  to  mankind,  they  should  act 
with  the  utmost  good  faith  and  integrity  in 
all  cases.  They  ought  not  to  observe  with 
less  fidelity  and  integrity  their  contracts 
with  individuals  than  they  exact  from  them 
in  their  dealings  with  one  another.  In  the 
United  States  v.  Mann,  2  Brock.  R.  p.  9, 
which  was  a  case  of  setoff  against  a  demand 
of  the  United  States,  C.  J.  Marshall  said : 
*'The  clearest  principles  of  equity  and  law 
require  that  it  (the  setoff)  should  not  be 
rejected;  and  if  the  court  be  permitted  to 
take  jurisdiction  of  the  subject,  it  cannot 
be  disregarded  without  disregarding  also 
the  soundest  principles  of  law."  The  set- 
off was  allowed  against  the  United  States 
demand. 

Doubtless  the  General  Assembly  which 
enacted  the  law  allowing  the  application 
of  this  principle  believed  they  were  making 
a  judicious  and  beneficial  arrangement  for 
the  Commonwealth ;  and  that  the  re- 
884  sources  of  *the  State  were  sufficient . 
to  fulfil  the  engagements  authorized 
to  be  made  with  the  public  creditors  in  good 
faith,  and  to  carry  on  the  government.  A 
majority  of  the  succeeding  General  As- 
sembly, if  not  of  a  different  opinion,  be- 
lieved it  will  be  onerous  on  the  people  of 
the  State  to  comply  with  the  terms  of  those 
contracts,  and  at  the  same  time  to  raise 
a  revenue  sufficient  for  the  other  purposes 
of  the  Commonwealth,  which  may  be,  in 
their  opinion,  of  more  importance  or  more 
beneficial  to  the  State  than  paying  the  in- 
terest on  the  public  debt,  whilst  a  respecta- 
ble minority  believed  that  there  is  no 
incapacity  on  the  part  of  the  State  to  pay 
the  interest  on  the  public  debt  in  fulfilment 
of  the  contract,  and  to  carry  on  the  govern- 
ment ;  and  that  to  do  so  will  not  require  any 
considerable  increase  of  taxes.  Which  opin- 
ion is  most  correct  is  not  a  question  for  the 
court.  But  it  is  our  province  to  say  that 
the  State  cannot  be  relieved  from  the  obli- 
gation of  a  contract  any  more  than  an  in- 
dividual can,  because  it  is  onerous. 

We  deeply  sympathize  with  our  fellow 
citizens  in  the  burdens  which  have  been 
thrown  upon  us  as  the  result  of  the  war, 
and  the  policy  of  the  general  government 
towards  us  since  the  war,  which  we  have 
suffered  in  common  with  them.  No  people 
perhaps  ever  deserved  better,  and  fared 
worse,  than  the  people  of  Virginia.  But 
the  courage,  firmness  and  fidelity  to  prin- 
ciple, with  which  they  have  borne  the 
ravages  of  war,  and  none  the  less  noblv  the 
disasters  consequent  upon  final  defeat  has 
attracted  to  them  the  admiration  of  all  noble 
and  generous  minds ;  and  I  cannot  believe 
that  this  s^me  people  would,  for  the  sake  of 
a  few  cents  additional  taxes  upon  the  one 
hundred  dollars  value  of  property,  be  will- 
ing to  repudiate  their  contract.  I  have  no 
thought  that  a  virtue  which  has  been  tried 
in  the  crucible  of  severest  affliction,  with- 
out faltering,  will  yield  to  so  slight  a 
pressure.  It  seems  to  be  conceded  by  the 
action  of  the  Legislature  that  the  revenues 
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arising-  from  the  present  rate  of  taxa- 
885  tion  *will  be  sufficient  to  meet  all  the 
other  engagements  and  current  ex- 
penses of  the  State,  and  pay  four  per  cent, 
interest  on  the  public  debt,  as  adjusted  by 
the  act  of  1871.  To  enable  her  then  fully 
to  redeem  the  pledge  she  gave  to  her  cred- 
itors who  accepted  the  adjustment  proposed, 
would  require  an  increase  of  but  sixteen 
cents  on  the  $100  value  of  property,  with- 
out resorting  to  other  sources  of  taxation. 
I  am  not  to  be  told  that  this  great  State, 
with  such  a  population  as  she  has,  invested 
with  a  landed  and  personal  property,  ac- 
tually assessed  to  be  worth  three  hundred 
and  seventy-five  millions  of  dollars,  which 
is  probably  at  least  a  third  less  than  its 
real  value,  is  incapable  of  fulfilling  the 
solemn  contract  which  it  made  with  its 
creditors  through  its  Legislature.  And  the 
promulgation  of  such  an  idea  would  be 
ruinous  to  the  public  credit. 

There  is  nothing  then  in  the  nature  of 
the  act  itself,  or  in  the  circumstances  of 
•the  country,  to  show  that  it  is  unconstitu- 
tional. But  the  constitutionality  of  such 
legislation  has  been  settled,  as  far  as  it 
can  be,  by  the  Supreme  court  of  the  United 
States,  in  two  cases.  Woodruff  v.  Trapnall, 
10  How.  U.  S.  R.  190,  and  Furman  v. 
Nichol,  8  Wall.  U.  S.  R.  44.  The  former 
case  was  decided  by  a  majority  of  only  one. 
And  I  am  free  to  say  that  there  is  much  in 
the  circumstances  of  that  case,  whilst  I  re- 
gard the  principle  as  sound,  which  would 
cause  me  to  doubt  the  correctness  of  the 
decision.  But  in  the  recent  case  of  Ex- 
change Bank  v.  Knox,  19  Gratt.  739,  decided 
by  this  court,  in  which  I  did  not  sit,  the 
principle  decided  in  the  above  case  was  ap- 
proved. And  in  Furman  v.  Nichol  it  was 
unanimously  reaffirmed  by  the  Supreme 
court  of  the  United  States. 

In  cases  involving  the  construction  of  the 
constitution  and  laws  of  the  United  States, 
it  seems  now  to  be  generally  conceded  that 
the  decisions  of  the  Supreme  court  are 
binding  upon  the  State  courts.  And  prac- 
tically they  are  conclusive  of  the  rights 
886  of  the  parties,  whether  *approved  by 
the  State  courts  or  not.  But  I  hold  that 
this  court  is  also  supreme  in  its  sphere, 
and  is  not  bound  to  follow  with  **blind  sub- 
mission" any  court  on  earth. 

From  the  best  consideration  I  have  been 
able  to  give  this  subject,  I  have  not  a  doubt 
on  my  mind  that  the  decision  is  right.  And 
such,  I  understand,  is  the  case  with  the 
other  judges  who  united  in  that  decision. 
What,  then,  should  this  court  do?  We  have 
been  told,  in  the  petition  for  a  rehearing, 
that  our  decision  has  met  with  great  dis- 
favor. And  outside  of  this  hall  the  ad- 
monition has  been  given,  that  we  hold  our 
office  at  the  will  of  the  Legislature,  and 
that  it  is  perilous  to  thwart  it.  If  this  be 
so,  that  which  has  been  regarded  heretofore 
as  indispensable  to  the  security  of  the  cit- 
izen in  the  enjoyment  of  his  civil  rights  of 
life,  liberty  and  property — the  separation 
of  the  judicial  power  of  the  State  from  the 
legislative,  and  an  independent  judiciary — 


is  repudiated  by  our  constitution.  If  we 
sit  here  to  obey  the  behests  of  the  Legisla- 
ture,, and  to  do  its  will  and  pleasure,  why 
the  mockery  of  having  a  judicial  depart- 
ment in  the  State?  The  remarks  of  Judge 
Scott,  in  delivering  his  opinion  in  Bouldin's 
case,  6  Leigh,  639,  in  1836,  are  appropriate 
to  this  occasion,  some  extracts  from  which 
I  hope  will  not  be  considered  out  of  place 
here. 

Speaking  of  the  convention  of  1829-30— 
perhaps  the  most  distinguished  body  of  men 
that  ever  assembled  on  this  continent,  of 
which  he  was  a  distinguished  member,  he 
says:  **No  member  of  that  body  appreciated 
more  highly  than  I  did  the  inestimable 
value  of  an  independent  judiciary;  none- 
felt  more  intensely  the  thrilling  appeal  of 
the  late  Chief  Justice  (John  Marshall, 
clarum  et  venerabile  nomen),  in  which  he 
deprecated  *an  ignorant,  a  corrupt,  or  a 
dependent  judiciary,  as  the  greatest  scourge 
an  angry  Heaven  ever  inflicted  upon  an 
ungrateful  and  sinning  people,'  and  im- 
plored us  not  to  *  draw  down  this  curse 
887  upon  Virginia.*  "  Again  he  *says: 
*  *The  courts  of  justice  are  the  guard- 
ians of  the  dearest  rights  of  man  in  a  social 
state.  To  them  is  assigned  the  task  of  as- 
certaining and  enforcing  the  rights  and  re- 
dressing the  wrongs  of  every  member  of  the 
community.  It  is  there  the  ignorant  find 
relief  from  the  arts  and  frauds  of  the  crafty 
and  designing ;  it  is  there  alone  that  wealth 
and  poverty  may  contend  on  equal  terms; 
it  is  there  that  the  weak  find  refuge  from 
the  strong.  They  are  formidable  only  to 
the  guilty.  It  is  not  by  laws  alone,  but  by 
an  enlightened,  honest  and  fearless  admin- 
istration of  justice,  that  every  man  may 
sit  under  his  own  fig  tree,  and  there  is  none 
to  make  him  afraid.  What  will  be  the  con- 
dition of  the  poor  and  unfriended  suitor? 
Who  can  resist  a  powerful  and  popular  ad- 
versary? What  chance  for  him  who  is 
marked  out  as  a  victim  by  government,  if 
the  judge  stands  in  awe  of  political  power? 
If  ever  those  who  lead  and  direct  public 
opinion,  not  satisfied  with  victories  in  their 
appropriate  field,  shall  wage  war  upon  the 
courts,  I  trust  the  people  will  come  to  the 
rescue,  and  not  realize  the  fable  of 
the  wolves  and  the  sheep." 
I  am  opposed  to  a  rehearing. 

The  rehearing  refused. 

Mandamus  awarded  in  the  first  case,  and 
in  the  second  judgment  affirmed. 


888      *Talley  v.  Robinson's  Assignee. 
November  Term,  1872,  Richmond. 

Absent,  Bouldir,  J.* 
I.  Specific  Perf omMiGe— Inadequacy  of  ConsideratkHLt 

—In  September  1864,  R  sells  land  to  T  for  Confeder- 
ate money,  whicli  16  paid,  but  the  deed  Is  not  madfc. 

*He  had  been  counsel  in  the  canse. 

tSpeclfic  Performance-4iiadeqttacy  of  Coof Meratloa. 

—See  Stearns  v.  Beckham,  81  Gratt.  391,  a,]ao/oot^^* 

on  this  subject  appended  to  Ambrouse  v.  Keller, » 

Gratt  760. 
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After  the  war  T  sues  R  for  specific  ezecntion  of 
cthe  contracL  If  there  be  no  other  objection  but 
Inadeciuacy  of  price,  the  contract  will  be  enforced, 
a.  Sttme— Diire«5.— R  sets  up  the  defense  that  the 
contract  was  made  under  duress:  that  he  had 
been  severely  whipped  by  a  mob  and  driven  from 
the  county.  But  It  appears  that  T  was  In  no  way 
implicated  in  that  outrage,  thouffh  he  had  heard 
of  it,  and  he  arave  R  the  price  he  asked  for  the 
land.    The  contract  is  valid. 

3.  Contract— Unstamped— AdmltsiMe  In  Evidence.— 
Thouirh  the  contract  was  not  stamped  until  it  had 
been  filed  as  an  exhibit  with  the  bill,  it  was  admis- 
sible in  evidence:  and  it  would  have  been  admissi- 
ble thousrh  not  stamped  at  the  time  it  was  offered 
in  evidence. 

4.  Specific  Perfommnce— Condition  Precedent.— T  ad- 
mitting in  his  evidence  that  he  promised  to  pay  to 
A  for  B  tTSt  in  addition  to  the  sum  stated  in  the 
contract:  though  this  is  not  stated  in  the  contract 
or  noticed  in  the  pleadings,  T  should  be  required 
to  pay  It  before  specific  performance  is  decreed. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Cumberland  county,  in  a 
suit  brought  by  the  appellant,  William  D. 
Talley,  against  John  Robinson,  for  the 
specific  execution  of  a  contract  for  the  sale 
of  a  tract  of  land  lying  in  said  county,  sold 
by  Robinson  to  Talley  by  an  agreement  in 
writing,  under  the  hand  and  seal  of  said 
Robinson,  bearing  date  the  2d  day  of  Sep- 
tember 1864.  The  vendor  is  described  in 
the  agreement  as  a  freeman  of  color,  of  the 
county  of  Amelia.     The  quantity  of  the  land 

is  not  mentioned  in  the  agreement, 
889     *though  the  land  is  therein  otherwise 

sufficiently  described. 

The  said  Talley  thereby  agreed  **to  pay  to 
the  said  Robinson  for  the  said  land  the  sum 
of  four  thousand  dollars  in  cash,  as  follows, 
viz:  three  thousand  dollars,  part  thereof 
in  Confederate  treasury  notes  (new  issue), 
and  one  thousand  dollars,  the  balance 
thereof,  in  wheat,  sheep,  Ac,  viz:  four 
sheep,  eighteen  bushels  of  wheat,  and  a 
small  steer  yearling.'*  The  whole  amount 
of  the  price  mentioned  in  the  agreement, 
was  paid  down  by  the  purchaser,  but  the 
land  was  not  then  conveyed  to  him ;  prob- 
ably because  the  vendor  had  not  then  re- 
ceived a  deed  from  Samuel  Osborne,  from 
whom  he  had  purchased  the  land,  or  a  part 
of  it.  Robinson  having  refused  after  the 
war,  to  make  a  deed  to  his  vendee,  accord- 
ing to  the  said  agreement,  the  said  vendee, 
Talley,  in  February  1867,  brought  this  suit 
against  Robinson  and  Osborne  to  enforce 
the  execution  of  the  said  decree.  Robinson 
filed  his  answer  to  the  bill,  insisting  that 
the  contract  was  invalid  and  not  binding 
on  him,  because: 

*'l8t.  It  was  extorted  from  him,  at  a  time 
when  he  was  driven  by  violence  from  the 
county,  and  every  right  of  a  citizen  denied 
him,  and  was  made  under  duress ;  and, 

**2d,  The  said  contract,  and  the  alleged 
receipt  for  $3,000  (filed  with  the  bill)  are 
illegal  and  void,  for  the  further  reason  that 
the  same  are  not  stamped  according  to  the 
laws  of  the  United  States." 

And  he  claimed  a  recision  of  the  contract 


on  principles  of  equity  and  justice.  After 
the  answer  was  filed  Talley  withdrew  the 
agreement  and  had  it  stamped;  after  which 
he  filed  an  amended  bill,  stating  that  he  had 
had  the  agreement  duly  stamped  since  the 
filing  of  the  answer;  and  in  regard  to  the 
further  ground  relied  on  by  Robinson  for 
not  performing  his  contract,  '^that  he  was 
driven  from  the  county  of  Cumberland  by 
violence,  and  that  said  contract  was  made 
under     duress;"      the      complainant 

890  *stated  **that  he  had  no  agency 
whatever  in  driving  the  said  Rob- 
inson from  the  county,  nor  any  hand  in 
oi>pres8ing  him  in  any  way,  and  that  he 
entered  into  said  contract  freely  and  volun- 
tarily, so  far  as  complainant  was  con- 
cerned.'* He  also  stated  that  since  the 
original  bill  was  filed  Osborne  and  wife 
had  conveyed  all  their  right,  title  and  in- 
terest in  the  land  to  Robinson  by  deed  duly 
admitted  to  record,  of  which  an  office  copy 
was  filed  as  an  exhibit  with  said  amended 
bill. 

Robinson  filed  an  answer  to  said  bill,  in 
which  he  contended  that  it  was  too  late  to 
stamp  the  contract  and  receipt  after  com- 
plainant had  used  them,  and  repeated  the 
defences  relied  on  in  his  original  answer ; 
and  he  further  stated,  **that  the  complain- 
ant did  not  pay  a  fair  price  for  said  land. 
That  $4,000  m  Confederate  treasury  notes, 
in  September  1864,  was  in  fact  but  $133. 
That  such  a  contract  is  inequitable,  and 
ought  not  to  be  enforced  in  a  court  of 
equity;"  and  that  he  was  ready  to  pay  to 
complainant  the  value,  in  currency,  of  the 
Confederate  treasury  notes  paid  him  for 
said  land,  so  that  no  injustice  will  be  done 
to  complainant,  and  respondent  would  be 
restored  to  his  rights.  The  only  evidence 
taken  in  the  cause  consisted  of  the  deposi- 
tions of  the  vendor  and  the  vendee.  The 
vendor,  Robinson,  in  his  deposition  stated 
that  he  had  been  whipped  by  R.  B.  Trent 
and  a  good  many  others  (some  twenty-five 
or  thirty  men),  driven  from  the  county, 
and  forbidden  to  be  seen  in  it;  that  he 
would  not  have  contracted  to  sell  the  land 
had  he  not  been  forced  to  do  it  by  the  treat- 
ment he  received  as  aforesaid ;  that  he  did 
not  know  what  best  to  do  with  the  property ; 
that  they  were  cutting  and  chopping  the 
timber  so,  he  could  not  manage  it;  that 
being  forbidden  to  be  seen  in  the  county  he 
had  to  come  in  the  night  and  go  through 
the  woods  in  the  day,  where  he  saw  Mr. 
Talley  and  had  a  talk  about  the  contract ; 
that  they  afterwards  met  at  the  house 
of  Margaret  Lipscomb,  where  it  seems 

891  they  entered  into   the  contract;  *that 
Talley  told  him  that  Mr.  Coleman  (of 

whom  H  seems  witness  had  asked  advice), 
had  written  the  contract,  although  he  knew 
at  the  time  that  witness  was  afraid  to  be 
seen,  because  he  had  been  threatened  to  be 
shot  if  seen  in  the  county ;  that  he  was  so 
flurried  he  did  not  understand  the  contract ; 
and  that  the  land  was  worth  $4  per  acre  in 
good  money  at  the  time  of  the  sale,  and  he 
thought  it  was  worth  the  same  when  he 
gave  his  testimony. 
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In  his  cross-examination  the  witness  ad- 
mitted that  Talley  had  made  no  threats 
against  him,  and  was  not  with  Trent's 
party  when  they  whipped  him.  In  answer 
to  a  question,  **Did  he  apply  to  you  to  pur- 
chase the  land  in  controversy,  or  did  you 
make  the  application  to  him?*'  he  answered: 
^*We  met  in  the  woods  on  an  old  log.  I 
went  to  see  him  about  his  blacksmith's  ac- 
count at  my  shop,  and  we  then  got  to  talk- 
ing about  the  land,  and  he  said  he  would 
not  mind  buying  to  straighten  his  line." 
To  another  question,  **What  did  Mr.  Talley 
agree  to  give  you  for  the  land?"  he  an- 
swered :  ^  MHe  said  he  would  give  me  $4,000 
for  the  land,  and  that  he  would  pay  to 
Betsy  Anderson  about  $78  that  I  owed  her 
for  her  dower  right  in  another  lot  of  land." 
The  witness  admitted  that  full  payment  had 
been  made  by  Talley  for  the  land,  with  the 
exception  of  the  $78  agreed  to  be  paid  to 
Betsy  Anderson,  which  witness  said  had 
not  been  paid. 

The  vendee,  Talley,  in  his  deposition,  in 
answer  to  a  question,  **  Whether  or  not  he 
had  any  agency  whatever  in   mobbing  the 
defendant,  John  Robinson,  and  driving  him 
from  the  county   of   Cumberland?"    stated 
as    follows,   to  wit:     '^None  at  all.     I  was 
opposed    to   the  whole   proceedings,   which 
John  Robinson  very  well  knew.     I  think  I 
told  him  so  the  very  day  he  speaks  of  in  his 
deposition,  when  we  were  sitting  on  the  log 
in  the  woods,  where  he  came  to  me.  I    told 
him    if    they    drove    him    off    on    account 
of  his  being  a   rogue,  there  would  be 
892      *a   plenty   more  left  behind.      I  was 
opposed   to  the  whipping  of  him  by 
Trent  and  his  party.     I  was  solicited  to  join 
them  and  refused.     They  were  not  the  right 
sort  of  men  for  me."     Being  asked  to  state, 
as  well  as  he  could  recollect,  all  the  circum- 
stances attending  his  purchase  of  the  land, 
he    answered:     *"The   subject    might    have 
been    mentioned   the  day    we   were  sitting 
on   the    log,  but   I  don't  recollect  it.     John 
Robinson  sent  for  me  to  meet  him  at  Frank 
Lipscomb's,  and  I  did  so.     We  undertook  to 
make    a    trade,   and  I    agreed   to  give  him 
$4,000,  his  price,    for  the  land.     He  wished 
to  reserve  a  parcel  of  timber  trees,  and  this 
split    us   in    the   trade.     I  think  the  second 
morning   afterwards  he   came  to  my  house 
and    called    me    out.     He    told   me   that  he 
would   agree    to  leave   the   timber  out  if  I 
would  agree  to  alter  the  contract,  and  take 
some  wheat,  and   yearling  and  some  sheep, 
to  the  amount  of  $1,000.     I   agreed  to    this 
proposition.     He    said    that    he    would   get 
Creed   Coleman    to  draw   up   the   contract, 
and  it   was    agreed   that  we  should  meet  at 
Margaret  Lipscomb's,  and   we  met  accord- 
ingly.    The   contract   was  drawn    by    Mr. 
Coleman  and  the  money,    $3,000,    paid ;  re- 
ceipts were  delivered,    and  the  property  he 
was  to  get,  as  specified  in  the  contract,  was 
afterwards  delivered   to   John   Robinson." 
In  his  cross-examination  he  admitted  that  at 
the    time  he    contracted    for    the   land    he 
agreed  to  pay  to  Mrs.   Betsy  Anderson  $75 
for  John  Robinson,  in  addition  to  the  $4,000, 
and  that  he  had  not  paid  it,  though  he  said 


he  was  ready  to  pay  it  at  any  time  he  might 
get  the  deed.  Being  asked  ^^Did  you  know 
at  the  time  you  made  the  contract  that  John 
Robinson  had  been  severely  whipped  and 
driven  from  the  county,  and  that  he  had 
been  forbid  to  come  to  the  county?"  he 
answered:  *'I  did  not  know  it,  because  I 
did  not  see  it ;  but  heard  so  and  believed 
it." 

In  August  1869,  it  appearing  to  the  court 

that  the  said  Robinson  was  a  bankrupt,  and 

that  Samuel   R.    Seay   had   been  appointed 

as  his  assignee,  by  consent  of  parties, 

893  *it  was  ordered  that  the  cause  be  there- 
after proceeded  in  in  the  name  of  said 

Seay  as  such  assignee.     On  the  11th  day  of 
March  1870,  the  cause  came  on  to  be  heard, 
when  the  court  made  a  decree  in  the  words, 
or  to  the  effect,  following,  to  wit:     **It  ap- 
pearing  from   the  evidence  in   this   cause 
that  the  defendant,  John  Robinson,   in  dis- 
posing of  the  land  in  the  proceedings  men- 
tioned,   was  induced  to   do  so  because  of 
lawless   violence,    which,    after    inflicting 
great   bodily    injury  on    him,    kept  him  in 
fear  and  jeopardy  of  his  life ;  of  all  which 
the  plaintiff  was  informed  when  he  entered 
into   the  contract  with  the  said  Robinson 
fo^  the  purchase  of  the   said  land ;  and  it 
appearing  that  the  price  agreed  to  be  paid 
for  the  said  land  is  inadequate ;  and  it  also 
appearing  that  the  said  contract  was  made 
for  treasury  notes  of  the  Southern  Confed- 
erate  States  as  the  standard  of  value,  and 
that  the  $4,000  was,  on  the  day  the  contract 
was  made,   only  worth  $166,   and  that   the 
said  land  was,  on  the  2d  day  of  September 
1864,    worth   $500  at  the  least;"  the  court 
'Moth  adjudge,  order  and  decree  that  unless 
the  said  William  D.  Talley  shall,  in  ninety 
days,  pay  to  Samuel  R.    Seay,   assignee  in 
bankruptcy  of  John   Robinson,    the  sum  of 
$334  in  gold,  or  its  equivalent,  he  shall  de- 
liver   to    said    Seay,    assignee    as    afore- 
said,   the  tract  of  land  in  the  proceedings 
mentioned.       But     before    the    said     Seay 
shall    take    possession    of    the    said    land, 
he  shall  pay  to  the  said  Talley   the  sum  of 
$166   in  gold,    or   its  equivalent,    it  being 
the  true  value  of  the  $4,000  in   Confederate 
treasury  notes  paid  by   said  Talley  to  said 
Robinson    for   the  purchase  of   said   land. 
And  the  court  doth   further  adjudge,    order 
and  decree   that   unless  the   said  plaintiff 
shall   comply  with   this  decree   in   ninety 
days,    the  sheriff  of  this  county  do  deliver 
possession    of  the    said    land    to  the   said 
Seay,  assignee  of  said   Robinson,    as   soon 
as  he  shall  have  paid  the  sum  of  $166  to  the 
said  Talley  as  aforesaid."     Trom  this 

894  decree   Talley  applied   to  a  *^ttdge  of 
this  court  for  an   appeal,   which   was 

accordingly  allowed. 

Marshall,  for  the  appellant. 

J.  Alfred  Jones,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case  he  pro- 
ceeded as  follows : 

The  ground  of  inadequacy  of  considera- 
tion relied  on  in  this  case,  in   resistance  of 
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the  claim  for  the  specific  performance  of 
the  contract  in  the  proceedings  mentioned, 
is  wholly  unsustainable.  In  the  first  place, 
there  is  no  proof  of  such  inadequacy  in  the 
case.  There  is  no  proof  that  the  land  was 
not  sold  for  its  full  value,  in  Confederate 
money.  There  is  no  proof  as  to  what  it 
was  worth  in  Confederate  money.  There 
was  some  proof  as  to  what  it  was  worth 
in  gold,  or  its  equivalent,  at  the  time  of 
the  sale.  But  it  was  not  sold  for  gold  or 
its  equivalent ;  and  could  not  have  been  at 
that  time.  The  only  currency  of  the  country 
then  was  Confederate  Stateji  treasury  notes ; 
and  all  sales  of  land  then  made  for  cash  in 
that  part  of  the  country  were  made  for  that 
currency.  Confederate  money,  though 
greatly  depreciated  at  that  time,  had  a 
value  in  the  'purchase  of  land  and  many 
other  commodities,  which  greatly  exceeded 
its  value  as  compared  with  gold. 

But  if  it  could  be  considered,  that  the 
price  for  which  the  land  was  sold  was  in* 
adequate;  in  other  words,  if  there  had 
actually  been  as  great  a  disparity  between 
the  real  value  of  the  land,  and  the  value 
of  the  consideration  for  which  it  was  sold, 
as  the  court  below  supposed  that  there  was ; 
it  has  been  held  by  this  court,  that  mere 
inadequacy  of  consideration  is  not,  of  itself, 
a  sufficient  ground  for  refusing  a  specific 
execution  of  a  contract.  In  onler  to  have 
that  effect,  there  must  be  something  else 
in  the  case,  which,  in  connection  with 
895  the  ground  of  *inadequacy,  would 
make  it  inequitable  or  unconscionable 
to  enforce  the  specific  performance  of  the 
contract.     Hale  v.  Wilkinson,  21   Gratt.  75. 

Then,  is  there  any  other  ground  of  de- 
fence in  this  case,  which,  either  in  itself, 
or  in  connection  with  the  supposed  inad- 
equacy of  consideration,  is  a  good  defence 
to  the  suit? 

The  only  other  ground  relied  on  which  can 
possibly  have  that  effect,  is  the  alleged 
ground  of  duress.  Can  that  ground  have 
that  effect? 

Undoubtedly,  a  great  outrage  was  per- 
petrated by  certain  persons  upon  Robinson 
(whatever  his  offence  may  have  been),  by 
whipping  him  and  driving  him  from  the 
county;  and  the  perpetrators  of  it  were  lia- 
ble to  a  prosecution  and  condign  punish- 
ment therefor.  And  if  any  person  concerned 
in  or  connected  with,  that  outrage,  had 
thereafter,  and  by  means  thereof,  made  the 
contract  with  Robinson  for  the  purchase 
of  his  land,  the  contract  might  have  been 
considered  as  made  by  him  under  duress ; 
and  certainly  a  court  of  equity  would  not 
have  afforded  its  aid  to  such  person  to  com- 
pel the  specific  execution  of  the  contract. 

But  it  is  not  pretended  by  Robinsob  that 
Talley  was  in  any  manner  concerned  in, 
or  connected  with,  that  outrage.  And  Tal- 
ley proves  that  he  was  not ;  that  he  was 
opposed  to  the  whole  proceeding ;  and  that 
Robinson  very  well  knew  the  fact.  Possibly, 
Robinson  might  not  have  sold  his  land  if 
he  had  not  been  driven  from  the  county  and 
forbidden  to  return  to  it.  But  how  can  that 
affect   the   question   if  the  sale  was  fairly 


made  to  one  having  no  connection  with  the 
outrage  committed  against  him?  The  con- 
tract was  deliberately  and  fairly  made ;  the 
offer  seems  to  have  been  first  made  by  Rob- 
inson to  Talley,  after  an  ineffectual  effort 
to  sell  the  land  to  another ;  and  Talley  made 
the  purchase  at  the  price  at  which  the  land 
was  offered  to  him  by  Robinson.  There 
appears  to  have  been  a  total  absence 

896  of  any  attempt  or  *wish  on  the  part 
of  Talley  to  take  advantage  of  Robin- 
son's situation,  or  to  get  the  land  at  an 
undervalue.  How  then  can  it  be  said  that 
the  contract  was  made  by  Robinson  under 
duress?  He,  Talley,  had  heard  and  believed 
that  Robinson  had  been  severely  whipped 
and  driven  from  the  county,  and  forbidden 
to  return  to  it.  But  that  fact  did  not  in- 
capacitate Robinson  to  sell  the  land,  or 
Talley  to  buy  it.  To  be  sure  it  was  good 
cause  for  exciting  the  cautious  scrutiny  of 
the  court,  to  ascertain  if  there  was  any  un- 
fairness in  the  transaction.  But  having 
ascertained,  upon  the  closest  scrutiny,  that 
the  conduct  of  the  purchaser  was  perfectly 
fair,  as  it  seems  clearly  to  have  been,  there 
was  nothing  in  the  situation  of  Robinson, 
or  the  circumstances  under  which  the  con- 
tract was  made  by  him,  to  afford  him  any 
good  ground  of  defence,  either  taken  by  it- 
self or  in  connection  with  the  supposed 
inadequacy  of  price,  to  a  suit  for  the  specific 
performance  of  the  contract. 

There  is  certainly  no  ground  for  the  de- 
fence of  duress  in  the  case,  as  the  authority 
cited  in  the  brief  of  the  counsel  for  the  ap- 
pellant clearly  shows.  The  duress  (as  the 
counsel  correctly  say)  must  have  for  its 
object  the  procurement  of  the  contract. 
**The  threatening,  beating  or  imprisonment 
must  be  to  this  end ;  and  hereupon  the  deed 
must  be  made ;  for  otherwise  the  deed  shall 
not  be  said  to  be  by  duress."  **If  I  be  im- 
prisoned at  one  man's  suit  (be  the  cause  just 
or  not),  and  being  in  prison,  I  make  an 
obligation  or  any  other  deed  to  a  third  man, 
this  shall  not  be  said  to  be  by  duress,  but 
it  is  a  good  deed."  1  Sheppard's  Touch- 
stone, p.  61. 

There  was  another  ground  of  defence 
taken  by  Robinson,  to  wit:  that  the  contract 
and  receipt  for  the  purchase  money  were 
not  duly  stamped  according  to  the  laws  of 
the  United  States  when  the  suit  was 
brought,  and,  therefore,  could  not  have  been 
used  as  evidence  in  the  suit.  There  are  two 
sufficient  answers  to  this  ground  of  defence : 
1st.  That  the  said  instruments   were 

897  duly  *stamped  in   the  progress  of  the 
cause,    and   before  they  were  used  as 

evidence  therein;  and  2ndly.  That  the 
omission  of  a  stamp  required  by  a  law  of 
the  United  States,  while  it  may  be  an 
offence  punishable  by  the  courts  of  the 
United  States,  does  not  affect  the  question 
of  the  admissibility  of  evidence  in  a  State 
court.     21  Gratt.  78. 

We  think,  therefore,  that  this  is  a  proper 
case  for  the  specific  execution  of  the  con- 
tract. 

But  it  appears  from  the  evidence  in  the 
cause  that,  in  addition   to   the  price  agreed 
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in  the  contract  to  be  paid  for  the  land,  Tal- 
Icy  ag^reed  to  pay  to  Mrs.  Betsy  Anderson 
$75  for  Robinson,  and  had  not  paid  it  when 
his  deposition  was  taken ;  though  he  said 
therein  that  he  was  ready  to  pay  it  when  he 
got  the  deed.  To  be  sure,  nothing  is  said 
in  the  pleadings  in  the  cause,  or  in  the 
written  contract,  about  this  $7^.  But  still 
it  ought  to  be  paid,  if  it  has  not  already 
been  paid,  and  sdch  payment  ought  to  be 
made  as  a  condition  of  the  relief  to  be 
given  by  the  court  by  way  of  specific  exe- 
cution of  the  contract. 

We  are,  therefore,  of  opinion  that  the  de- 
cree appealed  from  ought  to  be  reversed, 
and  the  cause  remanded  to  the  court  below 
for  further  proceedings  to  be  had  therein, 
in  order  to  a  specific  execution  of  the  con- 
tract according  to  the  principles  declared  in 
the  foregoing  opinion ;  and  that  an  account 
should  be  taken,  if  necessary,  to  ascertain 
whether  the  said  payment  has  been  made 
to  Mrs.  Anderson,  and  if  such  payment  has 
not  already  been  made,  it  ought  to  be  re- 
quired to  be  made,  as  a  condition  of  the 
specific  execution  of  the  contract  in  behalf 
of  the  appellant. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 

in  writing   and    filed   with  the  record,  that 

the  appellant  is  entitled   to  have  a  specific 

execution  of  the  agreement  filed  with 

898  *the  bill.     But  although    he  has  paid 
the  full  amount  of   the  consideration 

expressed  in  the  deed,  yet  as  it  appears  from 
his  admission  in  his  testimony,  that  he  had 
agreed  to  pay  to  Mrs.  Betsy  Anderson 
seventy-five  dollars  for  the  appellee,  John 
Robinson,  in  addition  to  the  four  thousand 
dollars,  the  amount  of  the  consideration 
expressed  in  the  deed,  and  had  not  paid  the 
said  sum  of  seventy-five  dollars  at  the  time 
he  gave  his  testimony ;  the  court  is  of  opin- 
ion that  he  ought  to  be  required  to  make 
such  payment,  if  he  has  not  already  made 
it,  as  a  condition  of  the  specific  execution  of 
the  said  agreement,  and  that  an  inquiry 
should  be  made  by  a  commissioner  of  the 
court,  if  necessary,  to  ascertain  whether 
such  payment  has  been  made  or  not.  There- 
fore, it  is  decreed  and  ordered  that  the  said 
decree  be  reversed  and  annulled ;  and  that  the 
appellee,  Samuel  R.  Seay,  assignee  in  bank- 
ruptcy of  the  appellee,  John  Robinson,  dp 
pay,  out  of  the  assets  of  the  said  bankrupt, 
to  the  appellant  his  costs  by  him  expended 
in  the  prosecution  of  his  appeal  aforesaid 
here.  And  it  is  ordered  that  the  cause  be 
remanded  to  the  said  Circuit  court  to  be 
further  proceeded  in  to  a  final  decree,  in 
pursuance  of  the  foregoing  opinion.  Which 
is  ordered  to  be  certified  to  the  said  Circuit 
court  of  Cumberland  county. 
Decree  reversed. 

899  *Canada  v.  Commonwealth. 
November  Term,  1872,  Richmond. 

Absent,  Christian  and  Bouldin,  Js.* 
Cue  at  Bar— IndlctoMnt— Verdict. t—C  is  indicted  for 
feloniously   and    maliciously    cnttinsr,    striking, 

*BouLDiN,  J.,  bad  been  counsel  in  the  case. 

tSee  monoffraptaic  noU  on  "Autrefois,  Acquit  and 


woundlnff,  &c.,  H,  with  intent  to  maim,  disflffnre. 
disable  and  kill.    The  indictment  charges  that  C 
made  an    assault  upon  H,   and  feloniously  and 
maliciously.  &c    The  Jury  find  "the  prisoner  not 
guilty  of  the  malicious  cutting  and  wounding  as 
charged  in  the  within  indictment:  but  guilty  of  an 
assault  and  battery  as  charged  in   the  within 
indictment,  and  assess  his  flue  at  1600.    Heu): 
I.  Same— Interpretation  of  Verdict— This  is   an  ac- 
quittal of  the  prisoner  of  the  felony  charged, 
whether  of  the  "malicious"  or  "unlawful'*  cut- 
ting, Ac,  with  intent  to  maim,  &c.;  and  it  is  a 
conviction  for  the  misdemeanor  of  assault  and 
battery. 
a.  5uBe— ''JVUIicloiis*'- "Untawfal."— Thouffh  the 
indictment  only  uses  the  word  "malicious,"  the 
Jury  might  have  found  the  prisoner  guilty  of 
the  "unlawful"  cutting,  &c.,  with  intent,  &c 

3.  Indicted  of  Felony— Convicted  of  Misdemeanor. — 
Though  the  indictment  is  for  a  felony,  the 
assault  and  battery  being  charged  in  it,  the 
prisoner  may  be  acquitted  of  the  felony,  and 
convicted  of  the  misdemeanor;  and  the  Jury 
may  assess  a  pecuniary  flue  upon  him,  but  not 
imprisonment 

4.  Same— Same— Imprisonment— Pine.— Upon  such  a 
conviction  the  court  may  sentence  the  prisoner 
to  be  imprisoned  in  the  county  Jail,  in  addition 
to  the  pecuniary  ilne. 

In  January  1872,  John  M.  Canada  was  in- 
dicted in  the  County  court  of  Halifax  for 
the  feloniously  aad  maliciously  cuttings, 
stabbing  and  striking  J.  H.  High,  with 
intent  to  maim,  disfigure,  disable  and  kill 
him.  The  jury  found  him  not  guilty  of 
the  malicious   cutting   and   wounding,  but 

f:uilty  of  an  assault  and  battery,  and 
:7w  assessed  his  fine  at  five  hundred  dol- 
lars. And  the  court  rendered  a  judg- 
ment against  him  for  the  fine,  and  costs ; 
and  that  he  be  imprisoned  in  the  county 
jail  for  six  months.  The  prisoner  took  two 
exceptions  to  rulings  of  the  court ;  and  car- 
ried the  case  by  writ  of  error  to  the  Circuit 
court  of  Halifax  county ;  where  the  judg- 
ment was  affirmed.  He  thereupon  applied 
to  a  judge  of  this  court  for  a  writ  of  error, 
which  was  awarded.  The  case  is  fully  stated 
by  Judge  Moncure  in  his  opinion. 

E.  Barkadale  and  J.  Alfred  Jones,  for  the 
appellant. 

The  Attomey-Greneral,  for  the  Common- 
wealth. 

MONCURE,  P.  In  January  1872,  John  M. 
Canada  was  indicted  in  the  County  court 
of  Halifax  for  feloniously  and  maliciously 
inflicting  bodily  injuries  on  J.  H.  High, 
with  intent  to  maim,  disfigure,  disable  and 
kill.  There  were  three  counts  in  the  in- 
dictment, charging  the  injuries  in  a  differ- 
ent manner — as  1st.  By  cutting ;  2ndly.  By 

Convict,"  appended  to  Page  v.  Oommonwealth,  9ft 
Gratt  048;  see  Blao.  foot-note  to  this  case.  See  also. 
Stuartv.  Commonwealth,  28  Gratt  OfiB,  ajid/^t-»aU: 
Jones  V.  Com.,  81  Gratt.  838,  884;  Benton  v.  Oommon> 
wealth,  89  Va.  674,  10  S.  E.  Rep.  725:  SUtev.  Newsom, 
13  W.  Va.  867;  State  v.  Howes,  26  W.  Va.  118;  State  v. 
McClunff,  8S  W.  Va.  286,  13  S.  G.  Rep.  666;  Ex  pofU 
Garrison,  86  W.  Va.  688,  15  S.  E.  Rep.  418. 
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wounding;  and  3dly.  By  beating,  strik- 
ing, wounding  and  cutting  '*him,  the  said 
J.  H.  High,  with  a  certain  w:agon  spoke," 
whereby  *^he,  the  said  John  M.  Canada,  by 
means  of  the  blows,  cuts  and  wounds  in- 
flicted with  the  said  wagon  spoke,"  *** felo- 
niously and  maliciously  did  cause  the  said 
J.  H.  High  great  bodily  injury."  In  each 
of  the  counts  the  same  technical  words  of 
description  of  the  offence  are  used,  and  the 
only  words  so  used  are  ^^feloniously  and 
maliciously,"  and  in  each  of  them  the  act 
is  charged  to  have  .  been  done  *'with  intent 
to  maim,  disfigure,  disable  and  kill."  In 
the  first  two  counts  the  manner  of  the  in- 
jury is  described  by  one  only  of  the  acts 
enumerated  in  the  statute  creating  the 
offence,  the  word  used  in  the  first  being  the 
word  *'cut,"  and  that  used  in  the  second 
being  the  word  ^ 'wound."  In  the  last  count 
the  manner  of  inflicting  the  bodily  injury 
is    more    minutely   and  specifically  stated. 

At  the  commencement  of  each  of  the 
901      counts,  as  is  usual,  *if  not  necessary, 

in  every  indictment  for  an  offence 
involving  personal  violence,  it  is  charged 
that  the  accused  '*did  make  an  assault" 
upon  the  party  injured. 

Afterwards,  to  wit :  in  February  1872,  the 
accused  having  been  arraigned  upon  the 
said  indictment,  pleaded  not  guilty  thereto, 
and  was  tried  by  a  jury,  which  found  a  ver- 
dict in  the  following  words:  **We,  the 
jury,  find  the  prisoner  not  guilty  of  the 
malicious  cutting  and  wounding,  as  charged 
in  the  within  indictment,  but  guilty  of  an 
assault  and  battery,  as  charged  in  the 
within  indictment,  and  assess  his  fine  at 
five  hundred  dollars."  Thereupon  the  pris- 
oner moved  the  court  to  arrest  the  judg- 
ment, because  the  verdict  was  insufficient. 
But  the  court  overruled  the  said  motion, 
and  gave  judgment  against  the  prisoner  for 
the  said  fine  and  the  costs  of  the  prosecu- 
tion ;  and  also  that  he  be  imprisoned  in 
the  county  jail  of  said  county  for  the  period 
of  six  months. 

Two  bills  of  exception  were  taken  by  the 
accused  to  the  said  judgment,  and  made  a 
part  of  the  record.  In  the  first  it  is  stated 
*'that  upon  the  trial  of  the  cause,  the  court 
instructed  the  jury  that,  upon  the  indict- 
ment, they  could  find  the  prisoner  guilty  of 
the  offence  therein  charged,  or  done  mali- 
ciously, *'with  intent  to  maim,  disfigure, 
disable  or  kill,  and  punish  him  by  confine- 
ment in  the  penitentiary  not  less  than  one 
nor  more  than  ten  years ;  or  if  they  believed 
the  acta  therein  charged  were  done  unlaw- 
fully, but  not  maliciously,  with  the  intent 
aforesaid,  the  accused  could,  at  their  dis- 
cretion, either  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five 
years,  or  be  confined  in  jail  not  exceeding 
tvrelve  months,  and  fined  not  exceeding  five 
hundred  dollars;  or'  they  might  find  him 
guilty  of  assault  and  battery,  and  fine  him 
not  exceeding  five  hundred  dollars,  and  im- 
prisonment at  the  discretion  of  the  court. 
And  after  the  jury  had  rendered  their  ver- 
dict, the  accused  moved  the  court  to  arrest 
the    judgment,    on    the    ground    that    ac- 


cording to   the   terms  of  the   statute 

902  *under     which    the    indictment    was 
found  and  the   accused   tried,   to  wit: 

the  9th  section  of  chapter  191  of  the  Code 
of  1860,  the  punishment  prescribed  for  a 
white  person  found  guilty  of  unlawfully, 
but  not  maliciously,  committing  the  offences 
mentioned  .in  said  section,  is  confinement 
in  the  penitentiary  not  less  than  one  nor 
more  than  five  years,  or  confinement  in 
the  jail  not  exceeding  twelve  months,  and 
a  fine  not  exceeding  five  hundred  dollars, 
at  the  discretion  of  the  jury,  and  not  a  fine 
alone  without  imprisonment,  as  was  found 
by  the  verdict  of  the  jury."  But  the  court 
overruled  the  motion  in  arrest  of  judgment; 
and  the  accused  excepted. 

In  the  second  bill  of  exceptions  it  is  stated 
*4hat  upon  the  trial  of  this  cause,  after  the 
jury  had  rendered  their  verdict,  the  court 
ordered  that  the  prisoner,  who  is  a  white 
man,  be  confined  in  the  county  jail  for  the 
term  of  six  months  in  addition  to  the  pun- 
ishment imposed  by  the  jury.  And  there- 
upon the  prisoner,  by  counsel,  moved  the 
court  in  arrest  of  judgment,  on  the  ground 
that,  according  to  the  provisions  of  the 
statute"  aforesaid,  **the  punishment  pre- 
scribed for  a  white  person  found  guilty  of 
unlawfully,  but  not  maliciously,  committing 
the  offence  mentioned  in  said  section,  is 
confinement  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years,  or  confine- 
ment in  jail  not  exceeding  twelve  months 
and  a  fine  not  exceeding  five  hundred  dol- 
lars, at  the  discretion  of  the  jury,  and  not 
of  the  court. '  *  But  the  court  overruled  the 
said  last  mentioned  motion  also ;  and  the 
accused  again  excepted. 

To  the  said  judgment  of  the  said  County 
court  the  accused  obtained  a  writ  of  error 
from  the  judge  of  the  Circuit  court  of  said 
county ;  by  which  last  mentioned  court  the 
said  judgment  was  affirmed.  And  to  the 
said  judgment  of  affirmance  the  accused 
obtained  a  writ  of  error  from  a  judge  of 
this  court ;  which  is  the  case  we  now  have  to 
dispose  of. 

The  statute  under  which  the  accused 

903  was   indicted   is  *to  be   found  in  the 
Code,  page  784,  ch.  191,  sec.  9,  which 

declares  that  *4f  any  free  person  maliciously 
shoot,  stab,  cut  or  wound  any  person,  or  by 
any  means  cause  him  bodily  injury,  with 
intent  to  maim,  disfigure,  disable  or  kill, 
he  shall,  except  where  it  is  otherwise  pro- 
vided, be  punished  by  confinement  in  the 
penitentiary  not  less  than  one  nor  more 
than  ten  years.  If  such  act  be  done  unlaw- 
fully, but  not  maliciously,  with  the  intent 
aforesaid,  the  offender  shall,  at  the  discre- 
tion of  the  jury,"  &c.,  '*either  be  confined 
in  the  penitentiary  not  less  than  one  nor 
more  than  five  years,  or  be  confined  in  jail 
not  exceeding  one  year,  and  fined  not  ex- 
ceeding five  hundred  dollars." 

This  statute  was  taken,  substantially, 
from  the  act  of  1847-8,  called  the  **Criminal 
Code,"  ch.  3,  sec.  10,  Acts  of  Assembly 
1847-8,  p.  96,  the  said  tenth  section  of  the 
said  act  being  a  substitute  for  sections  1 
and  2  of  chapter   156  of  the   Code  of  1819, 
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entitled  ^^An  act  to  reduce  into  one  act  the 
several  acts  against  malicious  or  unlawful 
shooting,  stabbing,  maiming  and  disfig- 
uring." 1  R.  C.  p.  582.  Section  1  of  the 
said  chapter  was  against  **  unlawful  shoot- 
ing, stabbing,  maiming  and  disfiguring;" 
and  section  2  was  against  ^'malicious 
shooting,  stabbing,  maiming,  and  disfigur- 
ing." 

The  invariable  practice  in  prosecutions  un- 
der the  act  of  1819  was  to  insert  two  counts 
in  the  indictment,  one  charging  the  offence 
as  having  been  committed  * 'unlawfully, " 
in  violation  of  the  first  section,  and  the 
other  charging  the  offence  as  having  been 
committed  ** maliciously,"  in  violation  of 
the  second  section  of  the  act.  And  if  the 
jury  considered  the  accused  guilty  of  com- 
mitting the  act  charged  ** unlawfully,"  but 
not  ** maliciously,"  they  would  find  him 
guilty  under  the  first  count,  and  not  guilty 
under  the  second. 

By  the  present  Code,  ch.  208,  {  29,  p.  838, 
it  is  provided  that  **on  any  indictment  for 
maliciously  shooting,  stabbing,  cutting 
or  wounding  a  person,  or  by  any 
904  *means  causing  him  bodily  injury, 
with  intent  to  kill  him,  the  jury  may 
find  the  accused  not  guilty  of  the  offence 
charged,  but  guilty  of  maliciously  doing 
such  act  with  intent  to  maim,  disfigure  or 
disable,  or  of  unlawfully  doing  it  with  in- 
tent to  maim,  disfigure,  disable  or  kill  such 
person."  According  to  this  provision  it  is 
only  necessary  to  insert  one  count  in  an 
indictment  for  any  offence  named  in  the  9th 
section  of  chapter  191  of  the  Code,  and  in 
that  count  to  charge  the  act  as  done  '*  ma- 
liciously." Under  such  an  indictment  the 
accused  may  be  found  guilty  generally,  or 
guilty^  of  doing  the  act  charg^  in  the  in- 
dictment with  the  intent  therein  mentioned, 
** unlawfully,"  but  not  ** maliciously,"  ac- 
cording^ to  the  evidence. 

The  indictment  in  this  case  was  framed 
in  conformity  with  the  provision  aforesaid, 
except  that  it  charges  the  act  as  having 
been  done  **with  intent  to  maim,  disfigure, 
disable  and  kill,"  and  not  **with  intent  to 
kill"  only,  as  mentioned  in  the  said  provi- 
sion. There  are  three  counts  in  the  indict- 
ment, charging  the  act  in  different  forms; 
but  all  of  the  counts  charge  it  as  having 
been  done  ** maliciously,"  and  the  woM 
^'unlawfully"  nowhere  occurs  in  the  indict- 
ment. Still,'  by  the  express  terms  of  the 
provision  aforesaid,  it  was  competent  for 
the  jury  to  have  found  the  accused  not 
euilty  of  doing  the  act  therein  charged 
* 'maliciously,"  but  guilty  of  doing  it  ''un- 
lawfully. '  *  Though,  if  the  jury  had  found  the 
accvsed  not  guilty  of  maliciously  doing  the 
acts  charged  in  the  indictment,  with  intent 
as  therein  mentioned,  and  had  found  noth- 
ing more,  that  would  have  been  an  acquittal 
of  the  whole  offence  charged,  including  any 
offence,  whether  felony  or  misdemeanor,  of 
which  the  accused  might  have  been  con- 
victed under  the  indictment. 

It  was  not  only  competent  for  the  jury  to 
acquit  the  accused  of  "maliciously"  doing 
the  act   charged   against   him,    and  to  con- 


vict   him  of   "unlawfully"   doing  it 

905  with   *intent    as   aforesaid,    both    of 
which  offences  are  felonies ;  but  it  was 

also  competent  for  them  to  acquit  him  of 
the  former  offence,  and  to  convict  him  of 
any  other  offence  substantially  charged  in 
the  indictment,  whether  such  other  offence 
be  felony  or  misdemeanor.  The  Code, 
chapter  208,  section  27,  p.  838,  declares  that 
'4f  a  person  indicted  of  felony  be  by  the 
jury  acquitted  of  part  and  convicted  of  part 
of  the  offence  charged,  he  shall  be  sentenced 
for  such  part  as  he  is  so  convicted  of,  if 
the  same  be  substantially  charged  in  the 
indictment,  whether  it  be  felony  or  misde- 
meanor." The  offence  of  assault  and  bat- 
tery, which  is  a  mere  misdemeanor,  is 
substantially  charged  in  the  indictment  in 
this  case,  the  acts  which  constitute  it  being 
part  of  the  felony  therein  charged.  If  the 
accused  had  been  convicted  of  the  felony, 
then  the  misdemeanor  would  have  been 
merged  in  the  felony.  But  if  the  accused 
was  acquited  of  the  felony,  it  was  compe- 
tent for  the  jury  to  convict  him  of  the  mis- 
demeanor, to  wit :  of  the  assault  and  battery 
substantially  charged  in  the  indictment. 
That  this  is  the  true  construction  of  section 
27  of  chapter  208  of  the  Code,  is  fully  shown 
by  the  case  of  Hardy  and  Cuity  v.  The 
Commonwealth,  17  Gratt.  592.  The  appli- 
cation of  that  section  to  this  case  is  much 
stronger  than  it  was  to  that.  There,  though 
an  assault  was  expressly  charged,  a  battery 
was  not  charge,  in  terms,  in  the  indict- 
ment. Here  both  assault  and  battery  are 
expressly  and  necessarily  charged.  And  if 
the  section  does  not  apply  to  this  case,  it  is 
difficult  to  conceive  one  to  which  it  would 
apply. 

Then  the  only  question  is,  did  the  jury, 
by  their  verdict,  acquit  the  accused  of  the 
felony  and  convict  him  of  the  assault  and 
battery  charged  in  the  indictment?  And 
this  is  a  mere  question  of  the  construction 
of  the  verdict.  What  was  the  meaning  of 
the  jury? 

In  my  view  of  the  case   their  meaning  is 
very  plain,  and  their  verdict  is  directly 

906  responsive  both  to  the  law  *and  the 
instruction  which  they  receive  from 

the  court.  Under  the  indictment  the  jury 
were  authorized  by  law  to  convict  the 
accused  either  of  a  felony  or  of  a  misde- 
meanor, to  wit :  assault  and  battery ;  each 
of  which  offences,  or  the  facts  constituting 
each,  are  expressly  and  fully  charged  in 
the  indictment.  And  they  found  him  not 
guilty  of  the  felony,  but  guilty  of  the  mis- 
demeanor charged  as  aforesaid.  That  was 
the  effect,  and  almost  the  very  words,  of 
their  finding.  And  that  such  was  their 
meaning  is  confirmed  by  all  the  surrounding 
circumstances  of  the  case.  I  say  they 
found  him  not  guilty  of  the  felony  charged 
in  the  indictment.  It  is  true,  they  say  in 
their  verdict  "not  guilty  of  the  malicious 
cutting  and  wounding  as  charged  in  the 
within  indictment."  Is  not  that  equivalent 
to  finding  him  not  guilty  of  the  felony 
charged  in  the  indictment?  What  is  the 
felony   charged  in   the  indictment?    Is  it 
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not,  in  effect,  '^the  malicious  cutting   and 
wounding^,"  with  intent  to  maim,  disfigure, 
disable  and  kill?    And  is  not   this  charge 
made    in   the   very   language   of  the  Code, 
chapter  206,  section  29  ?      It  is   true    that 
the    same    section   authorizes  the  jury  on 
such  a  charge  to  find  the  accused  not  guilty 
of  the  offence  charged,  but  guilty  of  unlaw- 
fully doing  the  act   charged,  with  intent  to 
maim,    disfigure,    disable    or    kill.      They 
might    have   so   found,    but   they  did  not. 
They  merely  found,  as  to  the  felony  charged, 
''not   guilty   of  the   malicious  cutting  and 
wounding  as  charged  in  the  within  indict- 
ment," which  was,  in  effect,   a   finding   of 
*'not  guilty  of  the  felony  charged  in  the  in- 
dictment."    While  the  Code,   chapter  191, 
section  9,  creates  two  offences,  to  wit:  * 'ma- 
licious" and  ''unlawful"  wounding  with  in- 
tent to  kill,  &c.,  both  of  which  are  felonies,* 
the  Code,  chapter  206,  section  29,  authorises 
the  indictment  to  be  so  drawn  as  to  charge 
the  act  to  be  done  '^maliciously,"   without 
using    the    word   ''unlawfully,"    and    au- 
thorizes the  jury  under  such  an  indictment 
to  find  the  accused  guilty  of  unlaw- 
907      fully  doing  the  act  *charged  with  in- 
tent, &c.    In  other  words,  in  such  an 
indictment    the    word    "maliciously"    em- 
braces  in   its   meaning   the  word  "unlaw- 
fully" also,  and  a  general  finding  of  "not 
guilty  of  the  malicious  cutting  and  wound- 
ing as  charged  in  the  within   indictment,  * ' 
is,  in  effect,  a  finding  of  not  guilty  of  un- 
lawful, as  well  as  of  malicious,  cutting  and 
wounding,  &c.     Surely,  if  the  word  "ma- 
licious" is  sufficient  in    the   indictment  to 
embrace   the  word  unlawful,  it  is  sufficient 
for  that   purpose  in  a  verdict  on  such  an 
indictment.     Beyond  all  question,  a  verdict 
which  negatives  a  charge  of  felony  in  the 
very  words  in  which  the  charge  is  made 
must  be  a  sufficient  finding  of  not  guilty  of 
the  whole  felony  charged,    unless,  indeed, 
there  be  in  the  same   verdict  an   express 
finding  against   the   accused  of  some   par- 
ticular felony  embraced  in  the  charge,  either 
actually  or  by  provision  of  law. 

But  it  is  contended  that  in  this  case  the 
jury  did  not  only  find  the  accused  not  guilty 
of  the  "malicious"  cutting  and  wounding 
as  charged  in  the  indictment,  but  also,  in 
effect,  found  him  guilty  of  "unlawfully" 
doing  the  act  therein  charged,  with  intent 
to  maim,  disfigure,  disable  and  kill. 
The  words  of  the  verdict,  after  finding 
the  prisoner  not  guilty  of  the  malicious 
cutting  and  wounding,  as  charged  in  the 
within  indictment,"  are  "but  guilty  of  an 
assault  and  t>attery,  as  charged  in  the 
within  indictment,  and  assess  his  fine  at 
five  hundred  dollars. ' ' 

It  seems  to  be  strange  to  argue  that  the 
jury  intended  to  convict  the  accused  of  a 
felony,  when  they  expressly  convicted  him 
of  a  misdemeanor — that  is,  of  an  assault 
and  battery ;  and  perhaps  still  more  strange, 
that  such  an  argument  should  be  made 
by  the  counsel  of  the  accused.  I^  they 
had  intended  to  convict  the  accused  of 
a  felony,  other  than  the  doing  of  the 
act    charged     with    the     intent    charged. 
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maliciously" — in  other  words,  of  doing  it 
"unlawfully" — there  was  a  plain 
906  mode  of  such  conviction,  *and  that 
mode  was  expressly  prescribed  by  the 
statute,  Code,  chapter  208,  {  29,  to  wit :  by 
finding  him  "guilty  of  unlawfully  doing  the 
act  with  intent  to  maim,  disfigure,  disable 
or  kill."  Instead  of  that  they  expressly 
find  him  "guilty  of  an  assault  and  battery." 

Now,  it  was  just  as  competent  for  the 
jury  to  find  the  accused  guilty  of  an  assault 
and  battery  under  the  said  indictment,  ac- 
cording to  the  Code,  chapter  208,  {  27,  as  it 
was  for  them  to  find  him  guilty  of  unlaw- 
fully doing  the  act  therein  charfi;-ed,  with 
intent  as  aforesaid,  and  they  round  the 
former  in  express  terms,  and  not  the  latter. 
How,  then,  can  it  be  said  that  they  meant 
to  find  the  latter? 

It  is  argued,  notwithstanding  this  ex- 
press finding  of  the  former,  that  they 
meant  to  find  the  latter,  because  they  say 
they  find  the  accused  guilty  of  assault 
and  battery,  "as  charged  in  the  within 
indictment;"  which  words,  it  is  argued, 
mean  that  they  find  him  guilty  of  all  the 
acts  charged  in  the  indictment,  with  all  the 
intents  therein  charged,  except  that  the  acts 
were  not  done  "maliciously ;"  and  there- 
fore, that  they  find  him  guilty  of  felony  in 
"unlawfully"  doing  them  with  the  intents 
aforesaid. 

A  person  cannot  be  convicted  of  any 
offence,  even  though  it  be  of  a  misdemeanor, 
under  an  indictment  for  felony,  unless  the 
offence,  or  the  acts  constituting  it,  be 
charged  in  the  indictment.  And,  therefore, 
the  expressions,  "as  therein  charged  in  the 
indictment,"  seem  to  mean  nothing  more 
than  the  law  would  imply  in  their  absence. 
Indeed,  they  seem  to  serve  an  appropriate, 
if  not  a  necessary,  purpose  in  applying  the 
general  words  "an  assault  and  battery," 
and  making  the  verdict  more  certain  as  to 
the  particular  assault  and  battery  of  which 
the  accused  was  intended  to  be  convicted. 
In  fact,  these  words  are  used  in  conformity 
with  the  express  language  of  the  statute, 
which  authorizes  a  conviction  for  misde- 
meanor under  an  indictment  for  felony. 
909  That  ^statute  declares  that  a  person 
indicted  of  felony,  and  acquitted  of 
part  and  convicted  of  part  of  the  offence 
charged,  shall  be  sentenced  for  such  part 
as  he  is  so  convicted  of,  if  the  same  be 
substantially  charged  in  the  indictment, 
whether  it  be  felony  or  misdemeanor.  Now, 
when  a  person  indicted  of  a  felony  is  ac- 
quitted of  the  felony,  and  convicted  of  a 
misdemeanor  substantially  charged  in  the 
indictment,  it  cannot  be  inappropriate,  to 
say  the  least,  for  the  jury  expressly  to  find 
that  the  misdemeanor  of  which  they  find 
him  guilty  is  the  same  which  is  charged 
in  the  indictment. 

But  great  emphasis  was  laid  in  the  argu- 
ment on  the  relative  word  "as"  used  in  the 
verdict — that  is,  "of  an  assault  and  battery 
as  charged  in  the  within  indictment,"  and 
it  was  contended  that  that  word  related  to 
all  the  acts  and  intents  charged  in  the  in- 
dictment, except  that   the  acts   were  done 
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with  a  malicious  intent;  and,  therefore, 
that  the  acts  and  intents  thus  found  by  the 
jury  constituted  the  felony  of  unlawfully 
doing*  the  said  acts  with  the  said  intent. 

I  think  too  much  effect  is  thus  given  to 
this  little  word  **as"  in  this  connection.  I 
do  not  think  it  was  intended  to  alter  the 
sense  of  the  other  words  used  in  connection 
with  it.  I  do  not  think  it  was  intended  to 
be  a  substitute  for  the  express  finding  of  an 
unlawful  wounding  with  intent  to  maim, 
disfigure,  disable  or  kill,  in  the  form  which 
the  statute  sets  forth ;  nor  that  it  was  in- 
tended to  contradict  the  express  finding  of 
an  assault  and  battery,  with  which  it  is 
immediately  connected ;  nor  to  qualify  the 
general  finding  of  not  guilty  of  the  felony 
charged  in  the  indictment.  I  think  it  relates 
for  its  antecedent  only  to  the  words  **an 
assault  and  battery"  immediately  before  it, 
and  that  the  meaning  is  *'of  an  assault  and 
battery  as"  it  is  '^  charged  in  the  within 
indictment."  The  jury  having  found  the 
accused  not  guilty  of  the  felony  as  it  is 
charged  in  the  indictment,  proceeded  to 
find  him  guilty,  as  the  statute  author- 
910  ized  *them  to  do,  of  a  misdemeanor 
as  it  is  charged  in  the  indictment. 
In  other  words,  they  found  him  guilty  of 
the  acts,  without  the  quantity  and  the  in- 
tents charged  in  the  indictment.  Those 
acts  with  the  quantity  and  intents  consti- 
tuted a  felony,  and  without  them  constituted 
an  assault  and  battery  only. 

I  think  my  construction  of  the  verdict  is 
confirmed  by  the  fact  that  the  jury  only 
assess  a  fine  against  the  accused,  and  do 
not  ascertain  his  term  of  imprisonment  in 
jail,  as  the  law  requires  in  cases  of  con- 
viction of  an  unlawful  wounding  with  in- 
tent to  maim,  &c.  Code,  chapter  191, 
section  9.  As  they  found  him  guilty  of  a 
misdemeanor  only,  to  wit :  an  assault  and 
battery,  it  was  proper  for  them  only  to 
assess  his  fine.  They  had  nothing  to  do 
with  his  imprisonment.  Misdemeanors  are 
punishable  by  fine  and  imprisonment,  ex- 
cept where  some  other  punishment  is  pre- 
scribed by  law. 

No  other  punishment  is  prescribed  by  law 
for  the  offence  of  assault  and  battery.  On 
a  conviction  for  a  misdemeanor  so  punish- 
able, it  belongs  to  the  jury  to  assess  the 
fine,  and  to  the  court  to  determine  whether 
any  imprisonment  shall  be  superadded  to 
the  fine,  and  if  so,  to  ascertain  the  term  of 
such  imprisonment.  And  the  jury  in  this 
case  having  found  the  accused  guilty  of  an 
assault  and  battery  merely,  and  assessed  his 
fine,  were  functi  officii,  and  therefore, 
properly  abstain  from  saying  anything 
about  his  imprisonment,  which  was  a  sub- 
ject exclusively  for  the  consideration  and 
determination  of  the  court. 

I  think  my  construction  is  further  con- 
firmed by  the  fact  that  the  court  expressly 
charged  the  jury  as  to  the  law  which  should 
govern  their  finding,  telling  them  what 
offences  they  might  find  the  accused  guilty 
of  under  the  indictment,  and  what  office 
they  had  to  perform  in  regard  to  the  pun- 
ishment.    The   correctness  of  this   charge. 


in  point  of  law,  was  admitted  in  the  argn- 
.  ment,  and  properly  so.  The  court  in 
911  this  charge,  after  *telling  the  jury  of 
what  felonies  they  might  convict  the 
accused,  and  how  they  were  punishable, 
and  that  the  quantum  of  such  punishment 
within  the  limits  prescribed  by  law  was 
ascertainable  by  the  jury,  instructed  them 
that,  instead  of  finding  him  guilty  of  felony 
as  aforesaid,  **they  might  find  him  guilty 
of  an  assault  and  battery,  and  fine  him  not 
exceeding  five  hundred  dollars;"  and  that 
his  imprisonment  in  that  case  was  to  be  '*at 
the  discretion  of  the  court."  In  direct  and 
immediate  response  to  that  instruction,  the 
jury  found  the  accused  guilty  of  an  assault 
and  battery,  as  charged  in  the  indictment, 
and  assessed  his  fine  at  five  hundred  dollars, 
saying  nothing  about  his  imprisonment; 
and  the  court,  perfectly  understanding  the 
meaning  of  the  jury,  not  only  rendered 
judgment  for  the  fine  assessed  by  them  and 
the  costs  of  the  prosecution,  but  also  for 
six  months'  imprisonment,  which,  in  the 
exercise  of  the  discretion  which  the  law 
reposed  in  him,  he  considered  proper. 

I  thought  this  a  plain  case  on  the  state- 
ment made  of  it  in  the  argument,  and  would 
not  have  deemed  it  proper  to  deliver  so 
long  an  opinion  in  it,  but  for  the  ingenious 
and  earnest  manner  in  which  it  has  been 
argti^  by  the  learned  counsel  for  the  ac- 
cused. I  am  of  opinion  that  there  is  no 
error  in  the  judgment,  and  that  it  be  af- 
firmed. 

The  other  judges  concurred  in  the  opinion 
of  Moncure,  P. 

Judgment  affirmed. 


912         *Thomas  v.  Commonwealth. 

November  Term,  1872,  Ricbmond. 

Absent  Christian  and  Bouldin.  J's.* 

Criminal  Law—Cue  at  Bar.— T  is  indicted  in  the  Cor 
poratlon  court  of  Lynchburff,  for  petit  larceny: 
and  the  indictment  states  he  had  been  prevloasly 
convicted  and  sentenced  for  a  like  offence,  before 
C.  the  mayor  of  the  city.  On  the  trial  the  warrant 
of  the  mayor  for  the  arrest  of  T  and  the  endorse- 
ment thereon  by  the  mayor  of  the  conviction  and 
sentence  to  imprisonment  of  T  is  introduced  in 
evidence,  and  there  is  proof  of  its  arennineness  and 
that  T  is  the  same  person.  There  is  a  verdict  of 
ffuilty  as  charged  In  the  indictment,  and  T  is  sen- 
tenced to  imprisonment  in  the  penitentiary.  Held: 

I.  3tatute-^urij4llctloa.t— The  mayor,  by  S  1  of  the 
act  of  March  80, 1871.  has  concurrent  jurisdiction 
with  the  CorporaUon  court  of  all  petit  larcenies; 
and  his  sentence  of  T  was  leffal. 

a.  Evidence— Warrant.— The  warrant  and  endorse- 
ment with  proof  of  the  genuineness  of  the  paper 
and  the  identity  of  the  party,  are  proper  evidence 
in  the  cause. 

3.  Previous  Conviction— Must  Be  Admitted  by  Prts* 
oner  or  Pound  by  Jury.— That  the  plea  of  "not 

*BouiiDiN,  J.  had  been  counsel. 
tSee  Miller  v.  Com.,  88  Va.  eao,  14  S.  E.  Rep  979 1 
Brown  v.  Epps,  91  Va  7S9,  21  S.  E.  Rep.  119. 
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ffullty**  does  not  pat  In  Issue  tbe  aileration  of  the 
prcTioas  conviction  and  sentence  of  T,  and  the 
verdict  of  "firnllty."  simply,  does  not  respond  to 
that  allegation.  It  must  be  admitted  by  the  pris- 
oner or  found  by  the  Jury,  to  warrant  the  sen- 
tence of  confinement  in  the  penitentiary. 

In  August  1872,  the  ^and  jury  of  the 
Corporation  court  of  Lynchburg  indicted 
Mike  Thomas  for  stealing  a  pair  of  pants 
of  the  value  of  $2.25.  And  they  further 
stated  in  the  indictment  that  Mike  Thomas 
was  on  the  27th  of  January  1872,  tried  and 
convicted  for  a  like  offence  in  the  Mayor's 
court    for    the    city   of    Lynchburg, 

913  *and   in   said   court  was  sentenced  to 
four   months'  confinement  in  the  city 

jail ;  setting  out  the  offence. 

On  the  trial  the  jury  rendered  a  verdict  as 
follows:  **We  the  jury  find  the  prisoner 
guilty  as  charged  in  the  within  indictment ;' ' 
and  the  court  sentenced  the  prisoner  to  be 
confined  in  the  penitentiary  for  one  year.  He 
thereupon  applied  to  a  judge  of  this  court 
for  a  writ  of  error ;  which  was  allowed. 

In  the  progress  of  the  trial  the  prisoner 
excepted  to  an  opinion  of  the  court,  ad- 
mitting' in  evidence  the  warrant  issue  by  J. 
M.  Cobbs,  mayor  of  the  city  of  Lynchburg, 
directing  one  of  the  policemen  of  the  city 
to  bring  before  the  said  mayor,  or  some 
other  justice,  Mike  Thomas,  to  answer  a 
chafge  of  stealing  certain  goods  named  in 
the  warrant,  of  the  value  of  $5.50;  and  the 
endorsement  thereon,  which  was  as  follows : 
^^The  within  charge  against  Mike  Thomas 
is  sustained,  and  the  defendant  sentenced 
to  city  jail  for  four  months.  Given  under 
my  hand  this  26th  January  1872.  J.  M. 
Cobbs,  mayor." 

After  the  verdict  was  rendered  the  pris- 
oner moved  the  court  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary 
to  the  evidence ;  but  the  court  overruled  the 
motion,  and  he  excepted.  And  the  court 
certified  that  the  only  evidence  before  the 
jury  to  sustain  the  charge  that  the  prisoner 
had  been  previously  convicted  and  sentenced 
for  petit  larceny,  was  the  warrant  and  en- 
dorsement before  mentioned,  and  proof  that 
the  prisoner  was  the  person  named  in  the 
warrant,  and  that  he  was  convicted  and 
sentenced  by  said  J.  M.  Cobbs,  mayor,  for 
said  offence. 

There  was  no  counsel  for  the  appellant. 

The  Attorney  Greneral,  for  the  Common- 
wealth. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  is   an    indictment  for    petit 

914  larceny,  with  an  allegation  *that   the 
accused,    before   the   committing  the 

offence  charg^ed,  had  been  convicted  and 
sentenced  in  the  mayor's  court  of  the  city 
of  Lynchburg  for  a  like  offence. 

The  court  is  of  opinion  that  the  mayor  of 
the  city  of  Lynchburg,  by  virtue  of  the  6th 
section  of  chapter  48  of  the  Code  of  1849, 
being   a   justice  of  the  peace,  was  invested 


by  the  1st  section  of  ''An  act  to  extend  the 
jurisdiction  of  police  justices  and  justices 
of  the  peace  in  certain  cases,"  approved 
March  30, 1871,  with  concurrent  jurisdiction 
of  all  petit  larcenies  with  the  county  and 
corporation  courts. 

And  consequently,  that  he  had  jurisdic- 
tion to  try  and  convict  and  sentence  the 
plaintiff  in  error  of  the  petit  larceny,  of 
which  it  is  alleged  in  the  indictment  he  had 
been  convicted  and  sentenced  by  the  said 
Mayor's  court,  before  the  committing  the 
petit  larceny  which  is  charged  in  the  in- 
dictment in  this  case,  and  that  such  sen- 
tence brings  him  within  the  penalty  of  the 
act. 

The  court  is  further  of  opinion  that  the 
paper  mentioned  in  the  first  bill  of  ex- 
ceptions, purporting  to  be  the  warrant  of 
the  said  mayor  for  the  apprehension  of  Mike 
Thomas  on  a  charge  of  petit  larceny,  dated 
26th  of  January  18/2,  with  the  indorsement 
thereon  in  these  words:  **The  within 
charge  against  Mike  Thomas  is  sustained 
and  defendant  sentenced  to  city  jail  for  the 
term  of  four  months.  (Signed)  J.  M.  Cobbs, 
mayor,"  was  proper  to  be  given  in  evi- 
dence to  the  jury,  with  other  evidence,  to 
prove  the  identity  of  the  accused  and  the 
genuineness  of  the  paper,  which  it  appears 
by  the  second  bill  of  exceptions  was  given 
to  the  jury. 

And  the  court  is  further  of  opinion  that  if 
the  prisoner  had  admitted,  or  if  it  had  been 
found  by  the  jury,  that  he  had  been  sen- 
tenced by  the  said  mayor  as  aforesaid,  there 
would  have  been  no  error  in  the  judgment 
of  the  Corporation  court  for  the  city  of 
Lynchburg  sentencing  the  prisoner,  the 
plaintiff  in  error,  to  imprisonment  in 
915  *the  public  jail  and  penitentiary  house 
of  the  Commonwealth  for  the  period 
of  one  year,  under  section  27,  chapter  200  of 
the  Code  of  1860. 

But  the  record  shows  that  such  admission 
was  not  made  by  the  prisoner,  nor  the  fact 
found  by  the  jury,  unless  it  be  by  the  gen- 
eral finding  of  guilty,  upon  the  plea  of  not 
guilty.  The  verdict  is  responsive  to  the 
issue,  which  is,  guilty  or  not  guilty  of  the 
offence  charged  in  the  indi<;|ment.  Not 
whether  he  is  guilty  or  not  guilty  of  a  like 
offence,  of  which  it  is  alleged  in  the  indict- 
ment he  had  been  before  convicted  and  sen- 
tenced. The  plea  of  not  guilty  did  not  put  in 
issue  his  guilt  or  innocence  of  that  offence. 
It  only  puts  in  issue  his  guilt  or  innocence 
'  of  the  charge  with  which  he  was  then  to  be 
tried.  Nor  does  the  plea  of  not  guilty  tra- 
verse the  allegation  in  the  indictment,  that 
he  had  been  previously  convicted  and  sen- 
tenced for  a  like  offence.  That  was  a  mat- 
ter outside  of  the  issue,  and  should  have 
been  specially  found.  The  statute  does  not 
require  an  issue  to  be  made  upon  it  in  the 
pleadings.  It  requires  that  it  shall  be  al- 
leged in  the  indictment.  And  not  only  that, 
but  ^'admitted  or  by  the  jury  found,"  to 
warrant  a  sentence  of  confinement  in  the 
penitentiary  for  a  petit  larceny.  The  court 
is,  therefore,  of  opinion  that  the  verdict  is 
fatally  defective  in  not   responding   to  this 
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requirement  of  the  statute.  It  is,  therefore, 
considered,  that  the  judg-ment  be  reversed 
and  annulled,  the  verdict  set  aside,  and  that 
the  cause  be  remanded  to  the  Corporation 
court  for  the  city  of  L/jnchburg  for  further 
proceedings  to  be  had  therein. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record : 

1st.  That  the  mayor  of  the  city  of  Lynch- 
burg, by  the  1st  secdon  of  the  **Act  to 
extend  the  jurisdiction  of  police  justices 
and  justices  of  the  peace,"  approved 
916  *March  30,  1871,  was  invested  with 
concurrent  jurisdiction  with  the  Cor- 
poration court  of  all  petit  larcenies,  and 
had  jurisdiction  to  pronounce  the  sentence 
alleged  in  the  indictment  to  have  been 
before  pronounced  against  the  accused  for 
a  petit  larceny;  and  that  such  sentence 
would  bring  him  within  the  penalty  of  the 
act. 

2nd.  That  the  paper  mentioned  within 
the  first  bill  of  exceptions,  purporting  to  be 
the  warrant  of  the  said  mayor  for  the  appre- 
hension of  Mike  Thomas  on  a  charge  of 
petit  larceny,  with  the  indorsement  thereon, 
was  proper  to  be  given  in  evidence  to  the 
jury,  with  other  evidence  to  prove  the 
identity  of  the  accused  and  the  genuineness 
of  the  paper ;  such  as  appears  from  the  sec- 
ond bill  of  exceptions  was  given  to  the  jury. 

3d.  That  the  plea  of  not  guilty  does  not 
put  in  issue  the  allegation  in  the  indictment 
that  he  had  been  previously  convicted  and 
sentenced  for  a  like  offence.  The  statute 
does  not  require  that  issue  shall  be  made  in 
the  pleadings  upon  that  allegation.  It  is 
a  matter  outside  of  the  issue,  and  must  *  *be 
admitted  or  by  the  jury  found,**  to  warrant 
a  sentence  of  confinement  in  the  peniten- 
tiary for  a  petit  larceny.  And  not  having 
been  admitted  or  found  by  the  jury  in  this 
case,  the  verdict  is  not  responsive  to  a  ma- 
terial requirement  of  the  statute.  It  is, 
therefore,  considered  by  the  court  that  the 
judgment  be  reversed  and  annulled,  the 
verdict  set  aside,  and  a  new  trial  awarded. 
And  the  cause  is  remanded  to  the  Corpo- 
ration court  of  the  city  of  L/ynchburg  for 
further  proceedings  to  be  had  therein  in 
accordance  with  this  order. 

Judgment  reversed. 
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Absent,  Bouldin,  J.t 


I.  Statute— Licensed  Eating  Houae  •  Public  Place.— A 

licensed  eating  house  in  a  town  is  a  public  place  in 
tbe  meaning  of  the  Code,  ch.  188,  S  4,  p.  806. 

a.  Seme— Betting— **Bagatelte.*'  — Betting  on  the 
game  of  "bagatelle,"  at  a  public  place  Is  a  violation 
of  the  statute.  Code,  ch.  196,  S  4,  p.  806 ;  and  it  is 
equally  so  if  the  person  plays  as  well  as  bets. 

3.  Betting  nt  Public  Piece— Untawful.— it  is  unlawful 
to  bet  at  any  game  at  a  public  place. 

•For  monographic  note  on  Qaailng,  fee  end  of  case. 

tHe  had  been  counsel. 


This  was  a  presentment  against  John  C. 
Neal  and  four  others,  in  the  Corporation 
court  of  Danville,  for  that  they  did  unlaw- 
fully play  and  bet  at  a  game  or  table  com- 
monly called  ** bagatelle,"  at  the  restaurant 
and  eating  house  of  Jerry  Nicholas,  a  public 
place  in  said  town. 

On  the  trial  of  Neal,  the  Commonwealth 
proved  that  within  twelve  months  Neal 
played  at  the  game  of  bagatelle,  and  bet 
the  sum  of  three  dollars  at  the  said  game, 
at  the  eating  house  of  Jerry  Nicholas  on 
Main  Street  in  the  town  of  Danville.  And 
then  the  attorney  for  the  Commonwealth 
moved  the  court  to  instruct  the  jury  as  fol- 
lows: '^The  court  instructs  the  jury  that 
if  they  believe  from  the  evidence,  that  John 
C.  Neal,  the  defendant,  did  as  charged  in 
the  indictment,  bet  at  the  game  of  **  baga- 
telle, ' '  at  the  eating  house  of  Jerry  Nicholas, 
in  Danville,  thev  must .  find  the  defend- 
ant guilty.**  This  instruction  was  ^ven 
by  the  court;  and  the  plaintiff 
918  *ezcepted.  The  juiry  then  found  him 
guilty ;  and  the  court  rendered  a  judg- 
ment thereon  for  the  fine  of  thirty  dollars, 
and  the  costs.  And  thereupon  Neal  applied 
to  this  court  for  a  writ  of  error;  which  was 
awarded. 

Jones  &  Bouldin,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

Two  questions  arise  in  this  case:  1st. 
Whether  an  **eating  house'*  is  a  '^public 
place,**  in  the  meaning  of  the  Code,  chapter 
198,  {  4,  p.  806,  which  declares  that  ''If  a 
free  person  bet  or  play  at  any  such  table  or 
bank  as  is  mentioned  in  the  first  section 
(that  is,  A  B  C  or  E  O  table  or  faro  bank, 
or  a  table  of  the  like  kind) ;  or  if  at  any 
ordinary,  race-field,  or  other  public  place, 
he  play  at  any  game,  except  bowls,  chess, 
backgammon,  draughts,  or  a  licensed  game, 
or  bet  on  the  sides  of  those  who  play,  he 
shall  be  fined  thirty  dollars,  and  shall,  if 
required  by  the  court,  give  security  for  his 
good  behavior  for  one  year;  or  in  default 
thereof,  may  be  imprisoned  not  more  than 
three  months.**  And  2ndly.  Whether  it  be 
contrary  to  the  said  section  to  bet  at  the 
game  of  bagatelle  at  such  public  place, 
though  the  said  game  be  a  licensed  game. 

As  to  the  first  question,  we  are  of  opinion 
that  an  ''eating  house**  is  a  "public  place" 
in  the  meaning  of  the  said  section.  What 
constitutes  an  '  'eating  house'  *  is  defined  by 
law.  "Any  person  who  shall  cook,  or 
otherwise  furnish  for  compensation,  diet  or 
refreshments  of  any  kind  for  casual  visitors 
at  his  house,  and  sold  for  consumption 
therein,  and  who  is  not  the  keeper  of  an 
ordinary,  house  of  private  entertainment  or 
boarding  house,  shall  be  deemed  to  keep  an 
eating  house;*'  is  required  to  obtain  a 
license  for  doing  so,  and  is  subject  to  a  fine 
for  keeping  such  a  house  without  obtain- 
ing    such     license.      Acts     of     Assembly 
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919  1869-70,  p.  239,  {  27;  ♦1870-71,    p.  107, 
{  126,  p.  281,    {40;  1871-72,    p.    190,  { 

124,  p.  481,  f  42. 

As  to  the  second  question,  we  are  of 
opinion  that  it  is  contrary  to  the  said  sec- 
tion to  bet  at  the  game  of  bagatelle  at  such 
public  place,  though  the  said  game  be  a 
licensed  game,  as  is  admitted  to  have  been 
the  fact  in  this  case. 

The  keeping  of  a  bagatelle  table  is  a 
business  capable  of  being  licensed,  and  was 
so  capable  at  the  time  the  gaming  in  the 
indictment  mentioned  is  therein  charged  to 
have  taken  place.  Code,  ch.  38,  {  1,  Acts 
of  1869-70.  p.  240,  {  31 ;  1871-72,  p.  190,  { 
126,  p.  482,  {  45.  To  play  at  the  game  of 
bagatelle  at  a  licensed  bagatelle  table,  is  to 
play  at  a  licensed  game,  and  is  lawftU  un- 
der the  Code,  ch.  198,  {  4,  though  such  game 
be  played  at  a  public  place. 

But  is  it  lawful  under  the  said  section  to 
bet  at  such  licensed  game  at  a  public  place? 
That  is  the  question  we  now  have  to  solve. 

''If  a  free  person  bet  or  play  at  any  such 
table  or  bank  as  is  mentioned  in  the  first 
section,"  is  the  language  in  which  the  4th 
section  commences.  Here  the  words  '*bet 
and  play"  are  both  used,  and  it  is  made 
unlawful  to  bet  or  to  play  at  any  such  table 
or  bank  as  is  here  referred  to,  either  at  a  pub- 
lic or  a  private  place.  Such  a  gaming  table 
is  incapable  of  oeing  licensed.  The  section 
then  proceeds:  ''or  if  at  any  ordinary,  race- 
field  or  other  public  place. ' '  Here  the  place 
of  the  gaming  is  material,  and  it  must  be 
a  public  place :  "he  play  at  any  game  ex- 
cept bowls,  chess,  backgammon,  draughts 
or  a  licensed  game. ' '  Here  the  word  *  'play'  * 
alone  is  used,  and  not  both  the  words  ''bet" 
and  "play"  as  in  the  commencement  of  the 
section.  Why  was  this  difference  made,  if 
the  Leirislature  intended  to  place  betting 
and  playing  on  the  same  footing  in  this 
part  of  the  section,  as  was  intended  and 
expressed  in  the  first  part  of  the  section? 
If  the  Legislature  had  so  intended,  it 

920  *would  have  said,  "if  at  any  ordinary, 
race-field,  or  other  public  place,  he  bet 

or  play  at  any  game,  except  bowls,  chess, 
backgammon,  draughts,  or  a  licensed 
game. ' '  Then  it  would  have  been  expressly 
made  lawful  to  bet,  as  well  as  to  play,  at 
the  excepted  games,  of  which  "a  licensed 
game"  was  one;  and  there  could  have  be^n 
no  doubt  in  that  case  of  the  legislative  in- 
tention. That  mode  of  expressing  it  was 
the  simplest  and  most  obvious  that  could 
have  been  adopted.  It  required  the  use  of 
'only  two  additional  words,  "bet  or,"  and  it 
would  have  followed  the  same  mode  of  ex- 
pression just  before  used  in  the  first  part  of 
the  section.  Instead  of  that,  the  word 
"play"  only  is  here  used,  and  the  section, 
after  the  words  "except  bowls,  chess,  back- 
gammon, draughts,  or  a  licensed  game," 
thus  proceeds :  '  'or  bet  on  the  sides  ot  those 
who  play,  he  shall  be  fined,"  Ac.  "Who 
play' '  at  what?  At  any  game  at  a  public 
place.  The  meaning  is  as  if  the  section 
had  ran  thus:  "If  at  any  ordinary,  race- 
field*  or  other  public  place,  he  play  at  any 
game  except,"  &c.<,    "or  bet    on  the   sides 


of  those  who  play  at  any  game;"  that  is, 
"of  those  who  game."  In  1  R.  C.  1819, 
ch  147,  {  5,  p.  563,  the  words  actually 
used  are  "or  shall  bet  on  the  sides  or  hands 
of  such  as  do  game ;"  and  the  same  language 
is  used  in  our  former  acts  on  the  subject, 
from  which  the  act  in  the  Code  of  1819  was 
taken.  See  the  Codes  of  1803  and  1814,  ch. 
96,  {  5.  The  evils  recited  in  that  section 
and  the  corresponding  section  of  the  act 
of  1819,  which  it  was  intended  to  remedy, 
confirm  the  construction  we  have  put  upon 
the  4th  section  of  chapter  196  of  the  Code 
of  1860.  That  construction  is  that  it  is  un- 
lawful to  bet  at  any  game  at  a  public  place. 
If  this  be  not  the  true  construction,  then 
it  is  lawful  to  bet  to  any  extent,  no  matter 
how  great,  at  any  of  the  excepted  games, 
or  on  the  sides  of  those  who  play  at  such 
games,  at  a  public  place.  Can  it  be  possi- 
ble that  the   Liegislature  intended  to 

921  legalize  so  great  an  evil?    ^^e  think 
not,   and  we  think  this   conclusively 

appears  by  comparing  the  4th  and  5th  sec- 
tions of  chapter  198,  standing  side  by  side 
in  the  Code. 

We   have   seen   what  the  4th  section  is. 
The  5th  is  in  these  words : 

"{5.  If  a  free  person,  by  playing  or 
betting  at  any  game  or  wager,  elsewhere 
than  at  a  public  place,  lose  or  win,  within 
twenty-four  hours,  a  greater  sum,  or  any-^ 
thing  of  greater  value,  than  twenty  dollars^ 
he  shall  be  punished  as  in  the  preceding  sec- 
tion." 

This  section  plainly  applies  to  any  game 
whatever,  without  exception.  That  is  the 
express  meaning  of  the  words  "any  game- 
or  wager"  standing  by  themselves.  In  the- 
Code  of  1819  the  words  are  "any  game  or 
wager  whatsoever."  But  this  word  "what- 
soever, ' '  though  emphatic,  was  unnecessary 
to  express  the  plain  meaning  of  the  other 
words  without  it,  and  was,  therefore, 
dropped  in  the  present  Code. 

Then  if  the  construction  of  the  4th  section 
contended  for  by  the  plaintiff  in  error  be 
correct,  a  person  who,  by  playing  or  betting 
at  a  licensed  game  elsewhere  than  at  a 
public  place,  loses  or  wins,  within  twenty- 
four  hours,  a  greater  sum,  or  anything  of 
greater  value,  than  $20,  is  punishable; 
whereas  a  person  who,  by  betting  on  the 
sides  of  those  who  play  at  a  licensed  game, 
at  any  ordinary,  race-field,  or  other  public 
place,  loses  or  wins,  within  twenty-four 
hours,  a  sum  or  thing  of  any  amount  or 
value,  however  great,  is  not  punishable? 

This  would  certainly  be  a  great  incon- 
gruity in  the  law,  and  could  never  have 
been  intended  by  the  I^egislature.  Such 
an  intention  will  not  be  imputed  to  the 
Legislature,  unless  it  be  plainly  expressed 
in  the  law.  It  is  not  so  expressed.  On  the 
contrary,  the  intention  which  we  attribute 
to  the  Legislature  is  much  more  reasonable, 
and  sufficiently  appears  from  the  language 
of  the  law.     According   to  our  view 

922  of  the  two  sections,  *fotir  and  five,  a 
person  is  punishable,   under   section 

four,  who  bets' or  plays  at  faro  bank,  or  a 
table  of  the  like  kind,   anywhere,    or  plays 
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at  any  game,  except  bowls,  chess,  back- 
gammon, draughts,  or  a  licensed  game,  at 
any  ordinary,  race-field,  or  other  public 
place,  whether  anything  be  bet  or  not  upon 
the  game,  or  bets  anything  of  any  value  or 
amount  on  the  sides  of  those  who  play  at 
any  game,  at  any  ordinary,  &c. ;  and  under 
section  five,  who  by  playing  or  betting  at 
any  game  or  wager,  elsewhere  than  at  a 
public  place,  loses  or  wins,  within  twenty- 
four  hours,  a  greater  sum,  or  anything  of 
greater  value,  than  $20. 

In  the  Code  of  1819  the  words  **  else  where 
than  at  a  public  place,"  which  we  find  in 
section  5  of  ch.  198  of  the  present  Code, 
were  not  inserted.  So  that  under  the  Code 
of  1819  a  person  who,  by  playing  or  betting 
at  any  game  or  wager  at  a  public  place, 
lost  or  won,  within  twenty-four  hours,  a 
greater  sum,  or  anything  of  greater  value 
than  twenty  dollars,  was  certainly  punish; 
able,  as  much  as  he  would  have  been  if  the 
game  or  wager  had  been  at  a  private  place. 
The  Legislature  surely  did  not  intend  to 
change  the  law  in  that  respect,  by  inserting 
the  words  ^'elsewhere  than  at  a  public 
place,''  in  2  5  of  ch.  198,  of  the  present 
Code.  It  is  much  more  reasonable  to  sup- 
pose that  those  words  were  so  inserted  be- 
cause the  Legislature  considered  that  any 
betting  to  any  amount  at  a  game  played  at 
a  public  place  was  punishable  under  section 
four  of  the  same  chapter;  and,  therefore, 
only  the  case  of  betting  at  a  game  or 
wager,  elsewhere  than  at  a  public  place, 
remained  to  be  provided  for  by  section  five. 

It  is  argued  by  the  plaintiff  in  error,  by 
counsel,  that  section  four  does  not  prohibit 
betting  on  one^sown  game,  but  on  the  sides 
of  others  who  play.  We  think  this  con- 
struction is  wrong,  and  that  section  four, 
in  prohibiting  a  person  from  betting  on 
923  the  sides  of  those  *who  play,  includes 
the  case  of  a  person  betting  on  his 
own  game. 

Upon  the  whole,  we  are  for  affirming  the 
judgment  of  the  Corporation  court  of  Dan- 
ville. 

STAPLES,  J.,  doubted,  but  yielded  his 
doubt. 

Judgment  affirmed. 
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A.  Jurisdiction. 
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E.  Evidence. 

F.  Issues,  Proof  and  Variance. 

G.  Sentence  and  Punishment. 

I.  NATURE  AND  VAUDITY  OP  OAMINQ  TRANSAC- 
TIONS. 

A.  In  Qeneral.— A  direction  by  a  testator  that  all 
his  Just  debts  be  paid  out  of  the  proceeds  of  the  sales 
of  certain  lands  does  not  authorize  the  payment  of 
a  ffamlnsr  debt  out  of  the  proceeds  of  such  sales. 
Carter  v.  Cuttlnff,  5  Munf.  828. 

B.  Partnership  In  Oftminflr.^A  house  was  pur- 
chased, furnished  and  used  by  partners  in  flramblinff, 
one  of  the  partners  payiuff  the  whole  consideration. 
Upon  the  death  of  the  other  partner,  it  was  held  that 
the  house  and  furniture  were  not  to  be  regarded  as 
unlawful  property,  and  that  the  partner  who  had 
paid  the  whole  price  was  entitled  to  be  reimbursed 
from  the  estate  of  the  deceased  partner,  and  to  have 
the  furniture  sold  and  one-half  of  the  proceeds 
paid  to  him,  and,  as  he  was  the  administrator  of 
the  deceased  partner,  that  the  other  half  was  to  be 
credited  to  the  estate.   Watson  v.  Fletcher.  7  Gratt.  1. 

C.  Loans  for  Quuins  PurpoMS.— Money  lent  to  be 
bet  on  a  presidential  election  cannot  be  recovered 
back.    Machir  v.  Moore.  2  Gratt.  2&7. 

Loans  to  Pay  Losses.— A  judgment  was  obtained 
affainst  a  surety  on  notes  given  as  margins  on  ^rain 
and  pork  options.  The  surety  borrowed  money  to 
pay  the  Judgment,  securinir  the  lender  by  a  deed  of 
trust  on  land.  The  lender  had  no  connection  with 
the  option  transaction,  nor  was  it  shown  that  he  had 
any  knowledge  of  it  Held,  on  a  creditor's  bill  to 
audit  the  liens  on  the  lands  of  the  surety,  that  the 
trust  deed  to  the  lender  was  not  void  as  acralnst  the 
other  creditors,  as  beiuff  based  on  a  ffamblinff  con- 
sideration. Krake  v.  Alexander,  86  Va.  206,  9  S.  E. 
Rep.  991. 

D.  OUiffatlons  and  Securities  for  Qaminff  Coonldera- 
tions.— Where  part  of  a  bond  is  on  a  ffamluff  consid- 
eration and  theother  part  on  a  lawful  consideration, 
a  court  of  equity  will  relieve  acrainst  the  part  which 
is  vicious,  and  sustain  that  which  is  ffood.  Skipwlth 
V.  Strother,  8  Rand.  214. 

Sureties  and  Other  Sulutltuted  OMIgors.— M.  won  a 
certain  sum  of  money  at  cards  of  W.,  and  J.  won  the 
same  sum  of  M.  At  the  request  of  M.,  W.  rave  his 
bond  for  the  amount  to  J.  Htld,  that  the  bond  was 
void.  Woodson  v.  Barrett,  2  Hen.  ft  M.  80.  8  Am. 
Dec.  612. 

Where  the  acceptor  of  a  bill  founded  on  a  iraminff 
consideration  is  forced  to  pay  the  same  to  an  inno- 
cent holder  thereof  for  valuable  consideration,  he 
may  recover  the  amount  of  the  drawer.  Dade  v. 
Madison,  5  Leisrh  401. 

Where  a  father  undertakes  by  a  written  agree- 
ment to  become  surety  for  the  payment  of  aaraminff 
debt  by  his  son,  recites  this  fact  in  his  will,  and 
devises  land  to  his  son  charged  with  the  payment  of 
such  debt,  such  charge  is  not  a  consideration  pre< 
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cedent  binding  the  aon  or  his  representatives  to  pay 
the  debt,  bnt  he  and  they  are  entitled  to  hold  the 
estate  discharffed  thereof.  Carter  v.  Cuttlnff,  5 
Mnnf.  293. 

Bona  Pkle  Holders.— Where  an  infant  lost  at  gaming 
and.  after  cominff  of  asre,  gave  his  bond  for  the 
amount  of  the  debt  and  assured  a  prospective  as- 
signee that  there  was  no  defense  to  it  and  that  it 
would  be  paid,  the  bond  will  be  enforced  In  equity. 
Beverly  v.  Smith,  1  Wash.  286,  1  Am.  Dec.  408. 

Where  a  person,  not  knowingr  the  circumstances, 
is  induced  by  the  obliffor  to  purchase  a  bond  ffiven 
for  a  iraminff  consideration,  equity  will  not  relieve 
affainst  a  judgment  obtained  upon  the  bond. 
Hoomes  v.  Smock,  1  Wash.  880. 

A  bond  founded  on  a  sraminff  transaction  is  valid 
in  the  bonds  of  a  banaAde  assignee  for  value,  especi- 
ally where  he  was  induced  to  purchase  the  same  by 
the  assurance  of  the  obligor  that  there,  was  no 
objection  to  it  and  that  it  would  be  paid.  Pettit  v. 
Jennings.  2  Rob.  676. 

B.  How  Money  or  Property  Lost  at  Oamlag  Recov- 
ered Back. —  If  a  person  lose  to  another,  within 
twenty-four  hours,  ten  dollars  or  more,  or  property 
of  that  value,  and  pay  or  deliver  the  same,  such 
loser  may  recover  il  back  from  the  winner  by  suit 
or  warrant,  according  to  the  amount  or  value, 
brought  within  three  months  after  such  payment 
ordeUvery.  W.  Va.  Ck>de  1800,  ch.  97.  S  2,  p.  768.  See 
O'Connor  v.  Dils,  48  W.  Va.  54,  26  S.  E.  Rep.  854; 
Cramer  v.  Pomeroy  (W.  Va.).  M  S.  E.  Rep.  768.  For 
similar  provision  In  Virginia,  see  Va.  Code  1887,  S 

2837. 

II.  THB  WAOBR. 

A.  Necessity  for  a  Wager.— Playing  at  cards  in  a 
tavern  is  unlawful  gaming  whether  the  party  bets 
or  nou    Com.  v.  Terry.  2  Va.  Cas.  77. 

B.  What  Constitutes  a  Wager- Mutuality  of  Risk.— 

JL  sold  to  S.  a  wagon  to  be  paid  for  by  S.,  who  was 
a  candidate  for  an  office,  if  the  latter  should  be 
elected  to  said  office  at  the  next  ensuing  election, 
and  S.  gave  his  check  with  this  understanding,  the 
wagon  not  to  be  paid  for  if  S.  should  not  be  elected. 
Ilfld,  that  this  was  a  wager  within  the  meaning  of 
Va.  Code  1860,  ch.  106,  I  10.  Robkbtsom,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  "It  is  true, 
that  a  bet  does  imply  risk,  but  it  does  not  nec- 
essarily imply  risk  In  both  parties.  There  must 
be  between  them  a  chance  of  gain  and  a  chance 
of  loss,  but  it  does  not  follow  that  each  of  the  parties 
to  the  bet  must  have  both  these  chances.  If, 
from  the  terms  of  the  engagement,  one  of  the 
parties  may  gain  but  cannot  lose,  and  the  other  may 
lose  but  cannot  gain,  and  there  must  be  either  a 
gain  by  the  one  or  a  loss  by  the  other,  according  to 
the  happening  of  the  contingency,  it  is  as  much  a 
bet  or  wager  as  If  the  parties  had  shared  equally  the 
chances  of  gain  and  of  loss.  *  *  *  One  person  alone 
cannot  be  guilty  of  the  offense  of  betting.  There 
must  be  always  at  least  two  parties  engaged  in  it. 
It  is  a  joint  act:  and  when  the  chance  of  gain  and 
the  chance  of  loss  are  created,  it  matters  not  how 
those  chances  are  distributed  between  the  parties 
there  exists  all  that  is  necessary  to  constitute  a  bet" 
Shumate  v.  Com.,  16  Oratt  668. 

A.  agreed,  in  consideration  of  £25,000,  to  be  paid  by 
B.  In  the  years  1780  and  1781,  to  pay  B.  £2,600  in  specie 
In  tTM.  Beld,  that  this  agreement  was  not  a  wager. 
Brachan  v.  Oriffln,  8  Call  488. 

An  agreement  by  a  person  with  a  broker  to  buy 
and  sell  gold  for  the  latter  on  commission  Is  not  in 
any  sense  a  wager.    Brown  v.  Speyers,  20  Gratt  286. 


C.  Amount  Staked.— Where  a  prize  exceeding  lao 
In  value  is  won  at  a  raffle  by  two  or  more  individ- 
uals in  partnership,  but  the  share  of  the  gain  won  by 
each  is  less  than  ttO.  they  are  not  punishable  under 
the  gaming  act    Com.  v.  Garland,  5  Rand.  668. 

Taking  a  chance  in  a  raffle  at  lao,  or  any  smaller 
sum  where  the  property  raffled  for  exceeds  120  in 
value,  and  the  raffling  takes  place  in  a  private  house, 
does  not  bring  the  person  within  the  operation  of 
the  gaming  act    Com.  v.  Garland,  5  Rand.  682. 

A  person  who  takes  a  chance  for  an  article  exceed- 
ing 120  in  value,  and  wins  the  article.  Is  liable  under 
the  gaming  act.    Com.  v.  Garland,  5  Rand.  682. 

D.  Participation  in  Wager— Renting  Room  to  Qane- 
sters.— A  person  who  keeps  tables  on  which  the  game 
of  poker  or  draw  poker  is  played,  but  who  is  only 
interested  in  the  game  for  compensation  for  the  use 
of  the  tables,  house  and  gas,  is  not  guilty  under  the 
statute,  Va.  Code  1878,  ch.  104,  S 1,  of  belog  concerned 
in  interest  In  the  keeping  of  a  table  of  the  like  kind 
with  faro,  keno,  etc.  Nuckolls  v.  Com.,  82  Gratt  884. 

B.  The  Contract  of  Wager— Whers  Hade.— Where  an 
offer  to  bet  is  telegraphed  by  a  person  in  one  city  to 
a  person  in  another  and  the  latter  accepts  by  tele- 
graph, the  betting  is  done  in  the  city  where  accepted. 
Lescallett  v.  Com.,  80  Va.  878.  17  S.  E.  Rep.  546. 

A  person  who  keeps  a  house  wherein  he  posts  the 
names  of  horses  running  on  a  race  track  in  another 
state,  and  who  telegraphs  orders  of  customers  to 
bet  money  thereon,  which  bets  are  accepted  at  the 
track,  does  not  violate  Acts  1801-02,  p.  626,  S 1,  making 
it  an  offense  to  keep  any  house  for  the  purpose  of 
"betting  therein,*'  since  the  betting  Is  done  at  the 
race  track.  Lescallett  v.  Com. ,  80  Va.  878, 17  S.  E.  Rep. 
546. 

III.  OAMINQ  IN  PARTICULAR  PLACES. 

Playing  cards  in  a  tavern  is  unlawful  gaming, 
whether  the  party  bets  or  not  Com.  v.  Terry,  2  Va. 
Cas.  77. 

If  a  party  indicted  for  suffering  an  unlawful  game 
to  be  played  at  his  tavern,  was  keeper  of  the  tavern 
at  the  time  of  such  playing,  his  having  a  license  at 
the  time  is  not  necessary  to  his  conviction.  Com.  v. 
Price,  8  Leigh  757. 

On  a  day  when  many  persons  were  assembled  at 
a  tavern  for  the  purpose  of  mustering,  a  party 
engaged  in  gaming  In  a  bam  200  yards  distant  from 
the  tavern  house  and  in  a  separate  enclosure,  though 
on  the  same  plantation,  the  bam  being  60  or  70  yards 
in  the  rear  of  another  barn  in  which  spirits  were 
sold  by  the  tavern  keeper.  Held,  that  the  first-men- 
tioned barn  was  a  public  place,  within  the  meaning 
of  the  act  to  prevent  unlawful  gaming.  Farmer  v. 
Com.,  8  Leigh  741. 

Bedroom  in  HoteL— Playing  poker  in  a  room  in  a 
hotel  with  the  door  locked  is  not  a  violation  of  the 
statute  prohibiting  gaming  at  a  hotel  or  other  pub- 
lic place.    State  v.  Brast  81 W.  Va.  880.  7  S.  E.  Rep.  11. 

Building  Disconnected  from  Tavern.— To  make  a 
separate  house  an  appurtenance  of  a  tavern,  within 
the  meaning  of  the  statute  prohibiting  gaming 
within  a  tavern  or  any  building  appurtenant 
thereto,  such  house  must  be  used  in  connection 
with  the  tavern  for  the  accommodation  of  guests. 
Com.  V.  Sanders,  5  Leigh  751. 

The  lessee  and  occupier  of  a  tavern  was  also  the 
occupier,  under  the  same  lease,  of  a  storehouse, 
which,  however,  was  not  within  the  curtilage  of  the 
tavern,  nor  used  In  any  way  with  the  tavern.  Held, 
that  the  storehouse  was  not  a  part  or  appurte- 
nance of  the  tavern,  within  the  meaning  of  the  stat- 
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ate  affainst  unlawful  ffamlDff.  l  Rev.  Code.  eh.  147,  S 
16 :  Com.  v.  Sanders,  5  Lieisrh  751. 

Room  in  Tavern  Lot  Not  under  Control  of  Landlord.— 
A  room.  In  an  outbuildingr  within  the  enclosure  of  a 
tavern  lot,  which  at  one  time  had  been  used  in  con- 
nection with  the  tavern,  the  room  over  which  beinir 
still  so  used,  havlnff  been  rented  by  a  third  party 
and  held,  used  and  controlled  by  him,  independently 
of  the  proprietor  of  the  tavern,  thouffh  the  occupier 
boards  at  the  tavern  and  the  servants  of  the  same 
attend  to  the  room,  is  not  a  part  of  the  ordinary, 
nor  is  it  a  public  place,  in  the  sense  of  Va.  Code  1849, 
ch.  108,  S  4,  p.  748,  imposing  a  fine  for  ffaminff  "at  any 
ordinary,  race  field,  or  other  public  place.  '*  Purcell 
V.  Com.,  14  Gratt.  679. 

Licensed  Eating  House.— A  licensed  eating  house  in 
a  town  is  a  public  place  within  the  meaning'  of  Va. 
Code  1860,  ch.  198,  S  4,  prohibiUng  gaming.  Neal  v. 
Com.,  22aratt  917. 

Storehouse  after  BnslneM  Hours.— If  the  platylng  is 
at  a  storehouse  in  the  nighttime,  after  the  business 
of  the  day  is  at  an  end,  and  the  doors  closed,  the 
storehouse  is  not,  prima  fade,  a  public  house,  though 
it  is  so  when  it  is  open  to  the  public  in  the  daytime. 
Windsor  v.  Com.,  4  Iieigh  660. 

A  storehouse  in  a  village,  late  at  night,  after  per- 
sons cease  to  come  to  the  store  to  purchase  goods, 
and  the  door  is  locked,  is  not  a  public  place,  within 
the  meaning  of  the  statute  against  gaming.  Com.  v. 
Feazle,  8  Gratt  58& 

Church.— A  church  may  be  a  public  place  while  the 
people  are  assembled  there  for  religious  worship  or 
other  purpose  or  while  so  assembling  or  afterwards 
dispersing,  yet  at  all  other  times  it  may  be  a  strictly 
private  place.    Bishop  v.  Com.,  18  Gratt  786. 

Disused  Jail  House.— An  old  house  formerly  used  as 
a  jail,  located  on  the  public  square  attached  to  a 
court  house,  and  accessible  to  all  citizens,  is  a  public 
place  within  the  meaning  of  the  gaming  act,  though 
no  public  business  of  any  kind  is  now  transacted 
therein.    Walker  v.  Com.,  8  Va.  Gas.  516. 

A  field  between  a  river  and  an  old  highway,  which 
is  a  suitable  place  for  racing  and  Is  occasionally  so 
used  with  the  tacit  permission  of  the  owner,  is  a  race 
field  within  the  meaning  of  the  statute  forbidding 
gaming  at  a  race  field.    Com.  v.  Wilson,  9  Leigh  648. 

Secluded  Outdoor  Place.- Persons  engaged  in  gam- 
ing in  a  place  concealed  by  bushes  and  briers,  on 
land  owned  by  a  county  for  supporting  its  poor,  are 
not  liable  to  indictment  for  gaming  in  a  public 
place.    Com.  v.  Vandine,  6  Gratt  680. 

IV.  PARTICULAR  GAMES  PROHIBITBD. 

The  distinctive  feature  in  the  character  of  the 
games  called  A.  B.  C.  and  E.  O.  and  faro  bank  is 
that  the  chances  of  the  games  are  unequal  and  in 
favor  of  the  exhibitor  of  the  games  or  tables.  If 
other  games  resemble  these  standard  games  in 
this  distinctive  feature,  they  come  within  the  terms 
of  the  17th  section  of  the  Gaming  Act  1  Rev.  Code, 
ch.  148. 1 17  (see  Va.  Code  1887. 1  8815),  and  are  liable 
to  the  same  penalties.  Under  this  construction,  the 
exhibitor  of  a  gaming  table  called  Haphazard,  alias 
Blindhazard,  alias  Snickup,  etc.,  is  liable  to  the  same 
punish  ment  as  the  exhibitor  of  a  faro  bank.  Com.  v. 
Wyatt  6  Rand.  604.    See  also,  Huft  v.  Com.,  14  Gratt 

Bagatelle.— The  game  of  bagatelle  is  within  the 
meaning  of  Va.  Code  1860,  ch.  196,  S  4,  p.  806  (Va.  Code 
1887,  i  8818),  making  it  unlawful  for  any  person  to 
bet  at  any  game  except  bowls,  etc.,  at  any  ordinary, 
race  field  or  other  public  place.  Neal  v.  Com.,  28 
Gratt  917. 


Horse  Racing  Not  a  Qame.— Betting  on  a  horse  race 
is  not  within  the  meaning  of  the  5th  section  of  the 
lOth  chapter  of  the  act  of  March  14. 1848,  concerning 
crimes  and  punishments  and  proceedings  in  crimi- 
nal cases.    Com.  v.  Shelton,  8  Gratt  60S. 

Pool-Selling— Construction  of  Statute  against.— The 
object  of  the  statute.  Acts  1805-6,  p.  S76.  to  prevent 
"pool-selling  and  so  forth"  is  the  suppression  of 
gambling  in  one  of  its  most  attractive  forms,  and 
not  a  regulation  of  commerce  between  the  states, 
though  it  may  incidentally  affect  it  and  is  within 
the  police  power  reserved  to  the  state;  and  neither 
is  this  act  or  the  act  approved  on  the  same  day  "to 
prevent  gambling  and  selling  or  making  books.** 
etc.,  in  conflct  with  U.  S.  Ck>nst,  art  1,  S  8.  clause  3; 
nor  are  the  two  acts  in  conflict  with  each  other. 
The  latter  act  is  in  full  force  and  vigor.  Lacey  v. 
Palmer,  08  Va.  160.  24  S.  E.  Rep.  080,  2  Va.  Law  Beg.  82. 

V.  BBTTINO  ON  ELECTIONS. 

M.  sold  to  S.  a  wagon  to  be  paid  for  by  S..  who  was 
a  candidate  for  an  office,  if  the  latter  should  be 
elected  to  said  office  at  the  next  ensuing  election, 
and  S.  gave  his  check  with  this  understanding,  the 
wagon  not  to  be  paid  for  if  S.  should  not  be  elected. 
Held,  that  this  was  a  wager  within  the  meaning  of 
Va.  Code  1860,  ch.  108, 1 10.  Shum&te  v.  Com..  15  Gratt 
668. 

Va.  Code  1840,  ch.  106.  S  10  (see  Va.  C}ode  1887, 1 88M). 
relating  to  betting  on  elections,  is  to  be  construed 
as  a  remedial,  not  as  a  penal  statute,  pursuant  to 
section  20  of  the  same  chapter,  which  enacts  that 
rule  of  construction.    Shumate  v.  Com.,  15  Gratt  668. 

Betting  after  Polls  Are  Clojed.— The  statute  prohib- 
iting betting  on  elections  includes  a  bet  after  the 
voting  has  closed,  but  before  any  legal  declaration 
as  to  the  result  of  the  election.  State  v.  Griggs.  84 
W.  Va.  78, 11  S.  £.  Rep.  740:  State  v.  Snider.  84  W.  Va. 
88, 11  S.  E.  Rep.  742. 

VI.  PROSECUTION  AND  PUNISHMENT. 

A.  Jurisdiction.— The  state  of  Virginia  has  author- 
ity, by  statute,  to  forbid  its  citizens  to  bet  on  horse 
racing  in  another  state,  and  this  right  is  not  affected 
by  the  fact  that  the  money  is  to  be  placed  in  a  third 
state.  The  act  forbidden  is  the  wager,  and  over  it 
and  the  actors  in  it,  the  state  has  complete  Jurisdic- 
tion. It  is  immaterial  where  the  race  takes  place. 
Lacey  v.  Palmer,  08  Va.  150,  84  S.  £.  Rep.  08a  2  Va. 
Law  Reg.  88. 

B.  indictment  and  Information. 

I.  Sufficiency  in  Oeneral.— Under  Va.  Code  1887.  f 
4011,  which  provides  that  no  exception  shall  be 
allowed  for  any  defect  or  want  of  form  in  any 
indictment  under  the  gaming  act  objections  that 
the  record  did  not  set  forth  the  appointment  and 
oath  of  the  foreman  of  the  grand  Jury,  and  that  the 
names  of  the  grand  Jurors  and  witnesses  on  whose 
information  the  indictment  was  found  were  not 
written  at  the  foot  of  the  indictment  were  properly 
overruled.  Lawrence  v.  Com.,  86  Va.  678,  10  S.  E. 
Rep.  840. 

It  is  not  necessary  to  the  validity  of  a  presentment 
by  a  grand  Jury  that  it  should  appear  on  the  record 
in  extento,  A  record  reciting  that  it  is  **a  presentment 
for  unlawful  gaming"  against  the  defendant  is  suffi- 
cient   Com.  V.  Tieman,  4  Gratt  545. 

An  indictment  for  gaming,  under  Va.Code  1878.  ch. 
104,  St  is  sufficient  if  it  alleges  that  the  game  was 
kept  in  Richmond  and  within  the  jurisdiction  of  the 
court    Leath  v.  Com.,  88  Gratt  878. 

Where  an  act  declaring  a  forfeiture  against  a 
penal  offence  gives  the  forfeiture  to  any  person  who 
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will  sue  tberefor,  and  gires  no  remedy  to  the 
commonwea.ltli,  the  forfeiture  cannot  be  recovered 
for  the  use  of  the  commonwealth  by  information. 
Com.  V.  Richards.  1  Va.  Cas.  188. 

A  tavern  keeper  who  is  presented  for  sufFerlngr 
faro  and  loo  to  be  played  at  his  house  may  be  tried 
on  the  presentment  alone,  without  any  information: 
and.  if  he  refuses  to  answer  to  the  presentment, 
judgment  by  default  may  be  rendered  against  him. 
Com.  V.  Maddoz,  2  Va.  Cas.  19. 

AlteniatI  ve  Allegations.— A  presentment  for  playing 
at  cards  "at  or  near"  a  place  is  objectionable  for 
uncertainty.    Bishop  v.  Com..  18  Oratt  786. 

Keeping  Qamlng  Table— Needless  Allegattoos.— It  is 
not  necessary  that  the  indictment  should  charge 
that  the  games  or  tables  were  kept  or  exhibited  for 
gain.  It  is  sufllcient  that  it  follows  the  language  of 
ihe  statute,  and  further  charges  that  the  accused 
did  unlawfully  keep  and  exhibit,  etc.  Leath  v.  Com. . 
82  Oratt.  873. 

Effect  of  msaoaier.— It  was  held  in  Com.  v.  Adkln- 
son,  8  Va.  Cas.  618,  that  a  misnomer  could  not  be 
pleaded  to  a  presentment.  Indictment  or  informa- 
tion for  unlawful  gaming.  See  general  statute 
curing  misnomers,  Va.  Code  1887. 1 8999. 

a.  Description  of  Qame  or  Devloa.— An  Indictment, 
under  Va.  Code  1849,  ch.  196,  9  1,  must  charge  the 
playing  of  one  of  the  games  specified,  or  it  must 
show  by  averment  that  the  gaming  charged  is  of 
Uke  kind  as  those  specified,  that  is,  that  the 
chances  of  the  game  are  unequal,  all  other  things 
being  equaL    Huff  v.  Com..  14  Oratt  648. 

Paitowlng  Language  of  9tatvta~5tatiitory  Naae.— 
Where  the  offense  charged  is  the  exhibition  of  any 
of  the  gaming  tables  enumerated  in  the  statute 
against  gaming,  it  is  sufllcient  to  mention  the  same 
by  name  without  further  description.  Huff  v.  Com., 
14  GratL  M8. 

An  omission  to  describe  any  offense  against  the 
statute  is  not  cured  by  a  general  allegation  that  the 
act  was  unlawful.    Huff  v.  Com..  14  Oratt  648. 

Where  Device  Not  Specifically  Named  In  5tat«te.— 

Where  the  offence  charged  is  for  keeping  and 
exhibiting  a  game  not  enumerated,  there  must  be 
some  averment  in  the  indictment  showing  it  to  be 
one  of  the  unequal  games  belonging  to  the  same 
class  with  the  enumerated  games.  Huff  v.  Com.,  14 
Oratt  648. 

3.  AUagntloas  as  to  Place.— An  indictment  which 
charges  that  unlawful  gaming  is  carried  on  at  a 
house  of  public  resort  is  good  under  the  gaming  act 
Wortham  v.  Com..  6  Band.  669. 

A  presentment  for  gaming  charged  the  defendant 
with  pla3^ng  at  an  unlawful  game  "at  the  house  of 
B.  L.  in  B.  in  the  county  of  P.  W.'*  Stld,  that  the 
presentment  was  fatally  defective  in  not  charging 
that  the  house  where,  etc.  was  an  ordinary  or  pub- 
lie  place.    Hord  v.  Com..  4  Leigh  074. 

An  indictment  charging  the  defendant  with 
unlawful  gaming  at  the  house  of  J.  M.,  the  same 
being  "a  house  of  entertainment"  is  sufficient 
Llnkona  v.  Com.,  9  Leigh  608. 

A  presentment  "for  unlawfully  playing  cards  at 
the  grocery  of  D.  and  C."  is  defective  in  substance, 
for  not  alleging  the  grocery  to  be  a  public  place,  or 
a  place  of  public  resort  Roberts  v.  Com.,  10  Leigh 
686L 

A  presentment  for  playing  at  cards  must  charge 
that  the  place  at  which  the  playing  occurred  was 
a  public  place  at  the  time  of  such  playing,  where 
the  name  of  the  place  does  not  of  itself  import  that 


it  was  at  all  times  a  public  place.  Bishop  v.  Com., 
18  Oratt  786. 

At  or  near  Public  Place.— The  very  place  of  the 
playing  should  be  alleged  to  be  a  public  place.  A 
presentment  for  playing  cards  "at  or  near"  a  public 
place  is  not  sufficient    Bishop  v.  Com.,  18  Oratt  786. 

4.  Charging  5everal  Offences  In  One  Indictment  — 
Where  an  indictment  for  gaming  under  Va.  Code 
1878,  ch.  194.  S  1,  pursued  the  language  of  the  statute 
except  that  it  used  the  word  "and"  in  place  of  "or" 
thus  charging  the  accused  with  all  the  games 
mentioned  in  said  statute,  it  was  held  to  charge  but 
one  offense,  and  to  be  supported  by  proof  of  the 
keeping  or  exhibiting  of  any  one  of  the  games  or 
tables  mentioned,  and  that  on  conviction  there 
would  be  but  one  fine  and  one  term  of  imprisonment 
Leath  v.  Com.,  82  Oratt  878.  As  to  charging  several 
offenses  in  one  indictment  see  also,  Morganstem  v. 
Com.,  94  Va.  787,  86  S.  E.  Rep.  408;  Com.  v.  Tiernan.  4 
Oratt  546:  Rasnick  v.  Com.,  8  Va.  Cas.  866;  Angel  v. 
Com.,  8  Va.  Cas.  281. 

A  presentment  for  unlawful  gaming  by  playing  at 
cards  and  betting  on  the  sides  and  hands  of  those 
that  then  and  there  did  play  Is  not  objectionable  for 
duplicity.    Com.  v.  Tiernan,  4  Oratt  546. 

On  an  indictment  under  the  gaming  act,  several 
offenses  may  be  charged  against  different  persons, 
viz:  one  for  exhibiting  a  faro  bank,  another  for 
playing  at  faro,  and  a  third  for  suffering  faro  to  be 
played  at  his  house.    Com.  v.  McOuire,  1  Va.  Cas.  121. 

C  Appearance  by  Attorney.— A  defendant,  pre- 
sented for  unlawful  gaming,  may  appear  and  plead 
by  attorney  without  making  his  personal  appear- 
ance.   Com.  V.  Lewis,  1  Va.  Cas.  884. 

D.  Right  to  Trial  by  Jury.— A  defendant  presented 
for  unlawful  gaming  is  entitled  to  a  trial  by  jury. 
Com.  V.  Horton,  1  Va.  Cas.  886;  Com.  v.  McOuire,  1 
Va.  Cas.  119. 

B.  Evidence.- In  a  prosecution  for  unlawful  gam- 
ing, a  witness  is  not  Justified  in  refusing  to  testify 
before  the  grand  Jury  on  the  ground  that  his  an- 
swer will  tend  to  criminate  and  disgrace  him;  for 
the  statute.  Acts  1877-78.  ch.  10,  p.  51  (Va.  Code  1887, 
SS  8899,  8901),  gives  full  protection  to  a  witness  in  such 
case.  Kendrlck  v.  Com.,  78  Va.  490;  Brown  v.  Walker, 
161  U.  S.  891,  16  Sup.  Ct  Rep.  644.  See  noU  in  2  Va. 
Law  Reg.  814. 

Statute  Protecting  Witnesses  In  Qamlng  Cases  Not 
Applicable  to  Lotteries.- The  statute,  Va.  Code  1878, 
ch.  196. 1 20;  Va.  Code  1887,  S8899.  which  provides  that 
a  witness  giving  evidence  in  a  prosecution,  for 
unlawful  gaming  shall  never  be  proceeded  against 
for  any  offense  of  unlawful  gaming  committed  by 
him  at  the  time  and  place  indicated  in  such  prosecu- 
tion, does  not  apply  to  a  prosecution  for  managing 
and  conducting  a  lottery;  and  a  witness  cannot  be 
required  to  testify  in  such  a  case  if  he  will  thereby 
criminate  himself.    Temple  v.  Com.,  75  Va.  892. 

Expert  Witness  Need  Not  Be  Professional  QamMer.— 

A  witness  who  has  played  "keno"  twice,  and  has  seen 
it  played  two  or  three  times,  is  competent  to  tell 
what  he  knows  of  the  manner  of  playing  the  game, 
although  he  says  he  is  not  an  expert  Nackolls  v. 
Com.,  82  Oratt  884. 

P.  Issues.  Proof  and  Variance.— A  presentment  for 
gaming  charged  the  defendant  with  the  offense  as 
committed  at  the  booth  of  Price  Skinner.  The 
proof  was  of  gaming  at  the  booth  of  Clark,  the  said 
Skinner  having  no  right  Interest  or  agency  in  the 
booth.  Held,  that  this  proof  was  insufficient  to  sup- 
port the  charge.    Com.  v.  Butu,  2  Va.  Cas.  18. 
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An  Indictment  for  ffaminff  charffed  the  defendant   924 


with  unlawful  playing  with  cards,  to  wit,  at  the 
ffame  of  all  fours,  of  loo  and  of  whist,  at  a  public 
place  to  wit,  at  the  storehouse  of  O.  H.  &  €^.  Held, 
that  to  convict  the  defendant,  it  must  be  proved  that 
he  played  at  some  one  of  the  srames  specified  in  the 
indictment.    Windsor  v.  Com..  4  Leigh  6B0. 

An  Indictment  asrainst  a  tavern  keeper  for  suffer- 
ing the  game  of  loo  to  be  played  in  his  tavern  by 
certain  persons  named  will  be  supported  by  proof  of 
his  having  suffered  that  game  to  be  played  therein, 
though  by  other  persons  than  those  named  in  the 
indictment.    Com.  v.  Price,  8  Leigh  787. 

An  indictment  for  "unlawfully  playing  at  cards** 
at  a  public  place  may  be  sustained  by  proof  that  the 
party  bet  at  faro  at  the  time  and  place  stated  in  the 
indictment.    Qibboney  v.  Com.,  14  Qratt  682. 

Q.  5eiiteiice  and  Panlshment.— Upon  the  conviction 
of  a  tavern  keeper  on  an  indictment  for  permitting 
unlawful  gaming  in  his  tavern.  Judgment  cannot  be 
rendered  for  revocation  of  defendant's  license 
acquired  since  the  commission  of  the  offense.  Com. 
V.  Price,  8  Leigh  757. 

The  statute  passed  in  the  session  of  assembly  of 
1827-8.  prescribing  a  new  punishment  for  an  offence 
committed  after  May  1,  1828,  did  not  repeal  former 
statutes,  defining  the  offense  and  prescribing  other 
punishment  for  the  same,  as  to  such  offense  com- 
mitted before  May  1, 1828.  Com.  v.  Pegram,  1  Leigh 
609. 

The  statute  of  March  26, 1842.  enacting  "that  in  all 
recoveries  hereafter  had  for  violations  of  the  gam- 
ing laws,  the  fee  recovered  shall  be  ten  dollars  for 
the  commonwealth's  attorney,  and  the  sum  of  thirty 
dollars  shall  be  paid  to  the  literary  fund  in  lieu  of 
the  sum  at  present  provided,"  had  no  application 
whatever  to  offenses  committed  before  its  passage, 
but  such  offenses  remained  liable  to  prosecution  and 
punishment  under  the  pre-existing  law,  in  the  same 
manner  as  if  the  said  statute  had  never  been  passed. 
Pitman  v.  Com.,  2  Rob.  800. 

Conviction  upon  Joint  Indictment —Upon  the  convic- 
tion of  two  persons  jointly  indicted  under  the  stat- 
ute, declaring  that  any  person  convicted  of  betting 
on  an  election  shall  forfeit  the  value  of  the  money 
or  thing  wagered,  each  must  be  ilned  the  value  of 
the  money  wagered  by  him  plus  $60.  State  v.  Griggs. 
84  W.  Va.  78,  lis.  E.  Rep.  740:  State  v.  Snider.  S4  W. 
Va.  88.  11  S.  E.  Rep.  742. 

Bquitable  Relief  against  Judgments.— A  court  of 
equity  has  jurisdiction  to  relieve  against  a  judg- 
ment founded  on  a  gaming  debt,  although  the  party 
failed  to  defend  at  law,  and  gives  no  good  reason 
for  such  failure.    Sklpwith  v.  Strother,  3  Rand.  214. 

On  a  bill  to  enjoin  a  judgment  on  the  ground  that 
the  debt  on  which  it  was  founded  was  for  money 
won  at  cards,  it  being  doubtful  on  the  evidence, 
whether  such  was  the  consideration,  or  if  it  was, 
whether  the  plaintiff  in  the  judgment,  who  was  a 
transferee  of  the  debt,  had  not  been  induced  to  take 
the  transfer  of  the  debt  under  the  belief,  induced 
by  the  concealment  or  misrepresentation  of  the 
debtor,  that  the  consideration  of  said  debt  was  good 
and  lawful ;  the  court  should  continue  the  injunction 
and  direct  an  issue  to  ascertain  the  facts.  Nelson 
V.  Armstrong,  5  Qratt  864. 

Where  the  defendant  is  surprised  at  the  trial  in  an 
action  at  law  on  a  promise  founded  on  a  gaming 
consideration,  and  there  is  a  judgment  against  him, 
he  may  come  into  equity  for  relief,  though  he  made 
no  effort  to  obtain  a  new  trial  in  the  law  court. 
White  V.  Washington,  5  Oratt.  645. 
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November  Term,  1872,  Richmond. 
I.  Bill  of  Bxceptlonft--Certlficatlonof  PacU— Bvldeooe.* 

—Though  the  bill  of  exceptions  taken  to  the  re- 
fusal of  the  court  to  grant  a  new  trial,  purporu  to 
certify  the  facts,  yet  it  may  appear  from  the  bill 
of  exceptions  itself,  that  the  evidence  is  certified. 
And  this  is  shown  when  the  facts  certified  are 
contradictory. 

a.  Same— Certiflcntlon  of  Bvldcnce— When  Judgaicat 
Reyerjed.t— In  such  case  where  the  evidence  is 
certified,  the  appellate  court  will  not  reverse  the 
judgment,  unless  after  rejecting  all  the  parol  evi- 
dence of  the  exceptor,  and  giving  full  faith  and 
credit  to  that  of  the  adverse  party,  the  decision  of 
the  court  below  shall  appear  to  be  wrong. 

a.  Criminal  Law— Malidouj  Shooting— How  Deter* 
mined.— Whether  a  prisoner  on  trial  is  guilty  of 
malicious  shooting  with  intent  to  kill,  depends 
upon  the  question,  whether  if  he  had  killed  the 
person  at  whom  he  shot,  instead  of  only  wounding 
him  with  intent  to  kill  him.  the  offence  would 
have  been  murder. 

4.  Same— flame.— If  the  killing  would  not  have  been 
murder,  then  he  is  not  guilty  of  the  offence  of 
malicious  shooting,  however  he  may  have  been 
guilty  of  another  offence;  as  of  unlawful  shooting 
with  intent  to  kill. 

8.  Same— Unlawful  Homicide. t— Every  unlawful  hom- 
icide must  be  either  murder  or  manslaughter: 
and  whether  it  be  the  one  or  the  other  depends 
alone  upon,  whether  the  party  who  perpetrated 
the  act  did  it  with  malice  or  not— malice  eitlier 
expressed  or  implied. 

6.  Same— Previous  Qrudge— Immediate  Provocatioo.— 
Where  there  has  been  a  previous  grudge  and  also 

*BiiI  of  Exceptiona— Certification.— The  principal 
case  is  cited  as  authority  for  the  proposition  laid 
down  under  the  first  headnote.  Proctor  v.  Spratley . 
78  Va.  265,  and  Pruner  v.  Commonwealth.  82  Va.  116. 
See  also,  monographic  note  VII,  C,  appended  to 
Stoneman  v.  Com.,  25  Oratt.  887. 

In  Black  v.  Thomas,  21  W.  Va.  712,  the  court  dtlnir 
the  principal  case  as  its  authority,  said:  "Where  it 
is  practical  the  facts  and  not  the  evidence  should  be 
certified ;  but  when  there  is  a  conflict  or  complica- 
tion of  the  evidence  so  as  to  render  it  impractical  to 
certify  the  facts,  the  court  may  certify  the  evi- 
dence." 

tSame— Certification  of  Bvldence— Wlien  Judgmeat 
Reversed.— The  rule  laid  down  in  the  second  head- 
note  has  been  followed  by  many  subsequent  cases 
citing  the  principal  case  as  authority  for  the  rule. 
See  Scott  &  Boyd  v.  Shelor,  28  Gratt.  900;  Little's 
Case,  25  Oratt  984;  Richmond  &  D.  R.  Co.  v.  Morris, 
SI  Oratt  208;  Dean  v.  Commonwealth.  32  Oratt  9l«: 
Daingerfield  v.  Thompson,  SS.Oratt  141 ;  Baccigalapo 
V.  Com.,  S8  Qratt  811;  Taylor  v.  Com.,  77  Va.  697; 
Scott  V.  Com.,  77  Va.  846;  Proctor  v.  Spratley,  78  Va. 
264;  N.  A  W.  R.  Co.  v.  Ferguson,  79  Va.  844:  Town  of 
Suffolk  V.  Parker,  79  Va.  666;  Payne  v.  Orant  81  Va. 
169:  Hanriot  v.  Sherwood,  82  Va.  3:  Muse  v.  Stem,  81 
Va.  87;  Pruner  &  Clark  v.  Com.,  82  Va.  116:  State  v. 
Baker,  38  W.  Va.  887,  10  S.  £.  Rep.  64&  See  mono- 
graphic note  VII.  £.  1.  a.  and  b.,  appended  to  Stone- 
man  V.  Com.,  25  Oratt  887.  See  also,  Va.  Code  1887,  S 
8484,  where  this  rule  is  abolished. 

tnanslaughtor.— In  Byrd  v.  Com.,  89  Va.  588, 16  S.  £. 
Rep.  737,  the  court  citing  the  principal  case  as  aii« 
thorlty,  said:  "If,  upon  a  sudden  quarrel,  two  per- 
sons fight  and  one.  of  them  kills  the  other,  this  is 
manslaughter. " 
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an  immediate  provocation,  it  Is  for  the  Jury  to 
determine  whether  the  shootinff  waa  induced  by 
the  previous  frudsre  or  the  immediate  provocation ; 
and  it  is  not  for  an  appellate  court  to  reverse  their 
judirment;  which  the  judffe  who  tried  the  case, 
declines  to  set  aside. 

7.  Verdict 'tContrary  to  Weiflrht  of  Evidenco— Reversal 
of  Jttdgnient.*— For  the  principles  by  whict  an 
appellate  court  will  be  governed  In  considering  the 
question  of  reversiuff  the  judgment  of  the  court 
below  refusing  to  ffrant  anew  trial,  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence,  see 
opinion  of  Moncurt.  P. 

92S  *S.  New  Trial-After-DlacoverMl  BvMenoe- 
WliAt  Pour  Ttainifs  Most  Concur. t— To  author- 
ize the  ffrantinff  a  new  trial  on  the  ground  of  after- 
discovered  evidence,  four  things  are  necessary: 
1st.  The  evidence  must  have  been  discovered  since 
the  former  trlaL    2d.  It  must  be  such  as  reason- 

*  Verdict  Contrary  to  the  Weight  of  Evidence.— Many 

courts  lay  down  the  rule  that  a  new  trial  will  not  be 
granted  merely  because  the  court,  if  upon  the  jury 
would  have  riven  a  different  verdict.  To  warrant  a 
new  triaL  the  evidence  should  be  plainly  insufficient 
to  warrant  the  flnding  of  the  jury.  And  this 
restriction  applies  a  fortiori  to  an  appellate  court 
They  cite  as  their  authority,  the  principal  case. 
Thornton  v.  Com.,  2i  Gratt.  076;  Lawrence  v.  Com., 
SO  Qratt.  8S<L 

**The  question  of  his  guilt  or  innocence,  depending, 
as  it  did.  upon  the  tendency  and  weight  of  the  evi- 
dence, was  determined  by  the  jury.whom  the  law  has 
appointed  the  triers,  and  the  judge  who  presided  at 
the  trial,  and  who,  like  the  jury,  saw  and  heard  the 
witnesses,  approved  the  verdict.  It  is  only  when 
there  has  been  a  palpable  deviation  from  the  evi- 
dence, that  a  verdict  fairly  rendered  ought  to  be 
set  aside,  and  esp<ecially  in  an  appellate  court'* 
Coleman  v.  Com..  84  Va.  8,  8  S.  £.  Rep.  878,  citing  the 
principal  case  as  authority.  See  also.  Howell  v. 
Com..  90  Gratt  1007;  Great  Falls  Manfg.  Co.  v.  Henry, 
SS  Gratt  471;  Danville  Bank  v.  Waddill,  31  Gratt 
475:  Blair  &  Hoge  v.  Wilson,  28  Gratt  175;  Cluverius 
v.  Com-,  81  Va.  810;  So.  W.  Imp.  Co.  v.  Smith,  85  Va. 
819.  7  S.  E.  Rep.  866:  Hill  v.  Com.,  88  Va.  640,  14  S.  £. 
Rep.  saO;  Jones  v.  Rixey.  79  Va.  667;  Kimball  v. 
Friend,  95  Va.  144,  27  S.  E.  Rep.  901;  Gravely  v.  Com.. 
86  Va.  400,  10  S.  £.  Rep.  481:  Clark  v.  Com.,  90  Va.  866, 
18  S.  £.  Rep.  440;  State  v.  Donohoo,  22  W.  Va.  766. 
See  3iao,/oot-noU  to  Hilb  v.  Peyton.  22  Gratt  650. 

Oblectlon  to  Instructions.— In  Stoneman's  Case,  26 
Oratt  904,  the  court  citing  the  principal  case,  said: 
*'If  no  objection  be  made  to  an  instruction  at  the 
time  it  is  riven,  and  no  exception  taken  nor  the 
point  saved,  but  objection  be  made  for  the  first  time 
after  verdict  and  in  the  form  of  a  motion  to  set  it 
aside,  the  court  will  consider  whether,  under  all  the 
circumstances,  the  party  has  been  prejudiced  by  the 
instruction;  and  if  of  opinion  that  a  just  verdict 
has  been  rendered  according  to  the  law  and  the 
evidence,  will  not  set  it  aside  on  account  of  that 
objection."    See  also.  Price  v.  Com.,  77  Va.  893. 

iHvw  Trial— After-Discovered  evidence— What  Pour 

TtafaiKs  Must  Concur.— The  statement  made  in  the 
eighth  headnote  has  been  followed  by  many  subse- 
quent cases  citing  the  principal  case  as  authority 
for  the  point  See  Adams  v.  Hubbard,  26  Gratt  186; 
Bacclgalupo  v.  Com.,  88  Gratt  815;  Cody  v.  Conly,  27 
Qmtt.  9^ 3LB.A  foot-note;  Grayson  v.  Buchanan,  88  Va. 
SBB,  18  S.  £.  Rep.  487;  Field  v.  Com..  89  Va.  694. 16  S.  £. 
Bep.  866;  Carder  v.  Bank  of  W.  Va.,  84  W.  Va.  41,  11 


able  diligence  on  the  part  of  the  party  asking  it* 
could  not  have  secured  at  the  former  trial.  8d. 
It  must  be  material  in  its  object  and  not  merely 
cumulative  and  corroborative,  or  collateral.  4th. 
It  must  be  such  as  ought  to  produce,  on  another 
trial,  an  opposite  result  on  the  merits. 

9.  Jurors— Evidence— Impeachment  of  Verdict.^— As  a 
general  rule  the  evidence  of  jurors  is  not  admissi- 
ble to  impeach  their  verdict 

10.  Deputy  Sheriff  a  Witness.— On  the  trial  of  a  pris- 
oner for  a  felony,  which  lasts  several  days,  the 
sheriffs  are  sworn  to  keep  the  jury  and  not  allow 
them  to  be  spoken  to,  or  to  speak  to  them  them- 
selves in  relation  to  the  case.  In  the  progress  of 
the  trial  one  of  the  deputies  Is  called  by  the 
Commonwealth,  and  gives  evidence  of  a  fact  which 
had  occurred  in  his  presence;  and  the  same  fact 
had  been  proved  by  other  witnesses.  This  is  not 
sufficient  grounds  for  setting  aside  the  verdict 

11.  Term  of  Court— dunday.S— Sunday  is  not  to  be 
counted  as  one  of  the  days  of  the  term  of  a  court 

At  the  August  term  1872,  of  the  County 
court  of  Bedford  county,  Harold  P.  Read 
was  indicted  for  feloniously  and  with 
malice  aforethought  shooting  George  S. 
Merriman,  with  intent  to  maim,  disfigure, 
disable  and  kill  him.  The  prisoner  was 
tried  at  the  September  term  of  the  court, 
and  the  trial  lasting  for  three  days,  on  each 
day,  when  the  court  was  about  to  adjourn, 
the  sheriff  and  his  two  deputies  were  sworn 
to  keep  the  jury  and  neither  speak  to  them 
themselves  nor  suffer  any  other  person  to 
speak  to  them  touching  any  matter  relative 
to  the  trial,  until  they  return  into  court. 
On  the  third  day  the  jury  found  the  pris- 
oner guilty,  as  charged  in  the  indictment, 
and  fixed  the  term  of  his  imprisonment  in 
the  penitentiary  at  two  years. 

After  the  verdict  was  rendered  the  pris- 
oner moved  the  court  for  a  new  trial,  on 
the  grounds,  first,  that  the  verdict  was  con- 
trary to  the  evidence ;  second,  because  of 
after-discovered  evidence;  third,  because 
the  jury  were  influenced  in  making 
926  up  their  verdict  by  improper  *consid- 
erations,  not  admissible  under  the 
evidence,  and  not  warranted  by  it;  and, 
fourth,  because  the  jury  were  committed  to 
the  custody  of  a  deputy  sheriff  who  had 
testified  to  material  facts  on  behalf  of  the 
Commonwealth  on  the  trial.  But  the  court 
overruled  the  motion ;  and  the  prisoner  ex- 
cepted. 

The  bill  of  exceptions  purports  in  its 
commencement,  to  state  the  facts  proved 
on  the  trial.  It  names  each  witness  for  the 
Commonwealth  and  sets  out  what  he  proves ; 

S.  £.  Rep.  717:  St  John  v.  Alderson,  82  Gratt  141, 
2Lnd  foot-note;  State  v.  Betsall.  11  W.  Va.  731:  Hall  v. 
Lyons,  29  W.  Va.  422,  1  S.  £.  Rep.  502;  Zlckefoose  v. 
Kuykendall.  12  W.  Va.  80. 

tJurors.— The  rule  laid  down  in  the  ninth  headnote 
has  been  followed  by  many  cases.  See  Steptoe  v. 
Flood.  31  Qratt  846,  and  foot-note;  Danville  Bank  v. 
Waddill.  31  Gratt  483;  Moses  v.  Cromwell.  78  Va. 
676;  Taylor  v.  Ck>m.,  90  Va.  117. 17  S.  £.  Rep.  812;  State 
of  W.  Va.  V.  Cartrlsrht  20  W.  Va.  48;  Probst  v. 
Braeunllch.  24  W.  Va.  859. 

gSundsy.— See  Bowles  v.  Brauer,  89  Va.  467,  16  S.  E. 
Rep.  366. 
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and  at  the  end  of  these  statements,  it  says 
the  foregoing  being  all  the  facts  proved  in 
chief  on  behalf  of  the  Commonwealth,  it 
was  then  proved  on  behalf  of  the  prisoner ; 
and  then  it  names  each  witness  for  the 
prisoner  and  sets  out  what  he  states,  and 
after  giving  them,  says,  the  foregoing  be- 
ing all  the  facts  proved  on  behalf  of  the 
prisoner,  &c.  But  the  statements  of  the 
witnesses  are  in  some  respects  contradictory. 
The  testimony  is  sufficiently  set  out  in  the 
opinions  of  Judges  Moncure  and  Anderson. 

The  prisoner  was  brought  into  court  on 
the  lltn  of  September  to  receive  his  sen- 
tence, when  he  moved  the  court  in  arrest 
of  judgment,  on  the  ground  that  the  term 
of  the  court  at  which  the  prisoner  was  tried 
had  ended,  and  it  was  not  competent  for 
the  court  to  enter  up  judgment  on  the  ver- 
dict. But  the  court  overruled  the  motion, 
and  sentenced  the  prisoner  in  accordance 
with  the  verdict ;  and  the  prisoner  excepted. 
It  appeared  that  the  term  of  the  County 
court  of  Bedford,  at  which  the  prisoner  was 
tried,  and  the  verdict  found  against  him, 
commenced  on  Tuesday  the  27th  of  August 
1^2,  and  had  continued  thence  up  to  the 
11th  of  September,  and  still  continued.  That 
the  court  was  held  every  day  during  the 
term  except  Sundays,  and  except  Saturday 
the  31st  of  August  and  Tuesday  the  10th  of 
September,  on  which  days  the  court  was 
not  held.  The  court  adjourned  from  Friday 
the  30th  of  August  to  the  next  day  there- 
after, and  did  not  sit  until  Monday 
927  the  2d  of  September.  *It  adjourned 
on  Monday  the  9th  of  September  and 
did  not  sit  again  until  the  11th. 

The  prisoner  obtained  a  writ  of  error  to 
the  Circuit  court  of  Bedford  county;  t>ut 
that  court  affirmed  the  judgment  of  the 
County  court.  And  the  prisoner  thereupon 
applied  to  this  court  for  a  writ  of  error ; 
which  was  allowed.  - 

T.  N.  Williams  and  Wm.  &  J.  Daniel,  for 
the  prisoner. 

The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.  This  is  a  writ  of  error 
to  a  judgment  of  the  Circuit  court  of  Bed- 
ford county,  affirming  a  judgment  of  the 
County  court  of  said  county,  convicting 
the  plaintiff  in  error,  Harold  P.  Read,  of 
maliciously  shooting  one  George  S.  Merri- 
man,  with  intent  to  maim,  disfigure,  dis- 
able and  kill  him.  The  questions  arising 
in  the  case  are  presented  by  two  bills  of 
exceptions,  taken  by  the  plaintiff  in  error 
in  the  course  of  the  proceedings  in  the 
County  court;  one  of  them  to  the  opinion 
of  said  court  overruling  the  motion  of  the 
prisoner  to  set  aside  the  verdict  of  the  jury 
and  grant  him  a  new  trial,  upon  various 
grounds  set  out  in  the  first  bill  of  excep- 
tions ;  and  the  other,  to  the  opinion  of  said 
court  overruling  the  motion  of  the  prisoner 
to  arrest  judgment  on  said  verdict,  upon 
the  fi^ound  set  out  in  the  second  bill  of  ex- 
ceptions.    I  will   consider    these   questions 


in  their  order ;  and  first  those  which  arise 
on  the  first  bill  of  exceptions. 

The  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  was  based  upon  four 
grounds,  vis:  Ist.  That  the  verdict  of  the 
jury  was  against  the  law  and  the  evidence  in 
the  cause. 

2nd.  Because,  since  the  rendering  of  said 
verdict  the  prisoner  had  discovered  impor- 
tant evidence,  which  he  could  not  have 
before  discovered  by  reasonable  diligence, 
material  to  his  defence  on  said  trial; 

928  and   which,  *if   given  in   before  the 
jury,  ought,  and  would,  have  produced 

a  different  verdict  from  the  one  found. 

3rd.  Because  the  jury  were  influenced  in 
making  up  their  verdict  by  improper  con- 
siderations, not  admissible  under  the  evi- 
dence, and  not  warranted  by  it. 

4th.  Because  of  the  improper  and  irregu- 
lar treatment  of  the  jury  during  the  trial, 
by  being  committed,  after  they  were  sworn 
and  during  the  trial,  to  the  custody,  and 
exposed  to  the  influence,  of  a  deputy  sheriff, 
who  was  a  witness,  and  had  testified  to 
material  facts  on  behalf  of  the  Common- 
wealth on  said  trial. 

Ought  the  verdict  to  have  been  set  aside 
and  a  new  trial  granted  on  either  of  these 
four  grounds  ;  and, 

1st.  That  the  verdict  was  against  the  law 
and  the  evidence. 

In  considering  this  ground  it  may  be 
material,  first,  to  enquire  whether  the  facts 
proved,  or  only  th^  evidence  introduced,  on 
the  trial,  are  certified  in  the  bill  of  excep- 
tions. While  it  is  well  settled  that  an  ap- 
pellate court  may  revise  a  judgment  of  the 
court  below,  refusing  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  evi- 
dence, even  in  a  criminal  case,  in  behalf 
of  the  accused ;  yet  it  is  also  well  settled 
that  the  bill  of  exceptions  must  so  present 
the  case  as  that  the  appellate  court  may  be 
able  to  see  whether  the  jury  has  correctly 
applied  the  law  to  the  facts  of  the  case,  and 
to  correct  any  error  which  the  jury  may 
have  committed  in  that  respect.  Regularly, 
the  facts,  instead  of  the  evidence,  ought  to 
be  certified  in  the  bill  of  exceptions;  and 
where  there  is  a  conflict  or  complication  of 
evidence,  the  court  may,  on  that  ground, 
be  unable  or  unwilling,  and,  therefore, 
refuse,  to  certify  the  facts;  and  then  the 
appellate  court  cannot  revise  the  judgment, 
unless  the  evidence  be  certified,  and  then 
only  on  certain  conditions.  That  is,  the 
court  will  not  in  that  case  reverse  the 
judgment,  unless,  after  rejecting  all  the 
parol  evidence  for  the  exceptor,  and  giving 
full    faith    and   credit  to   that  of  the 

929  *ad verse    party,    the   decision  of    the 
court  below  still  appears  to  be  wrong. 

As  to  the  rule  to  be  observed  where  evi- 
dence only  is  certified,  see  Ewing  v.  Ewing, 
2  Leigh,  337;  Green  v.  Ashby,  6  Id.  135; 
Rohr  V.  Davis,  9  Id.  36 ;  Pasley  v.  English, 
5  Gratt.  141;  Bull's  case,  14  Id.  613. 

Whether  the  court  of  trial  intended  to 
certify  the  facts,  or  the  evidence  only,  is 
sometimes  a  doubted  question.  In  form,  it 
sometimes  appears  that   the   certificate  is 
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one  of  facts :  whereas,  in  substance,  it  is  a 
certificate  of  evidence  only ;  and  so,  on  the 
other  hand,  it  may,  in  form,  appear  to  be 
one  of  evidence  only,  when  it  was  intended 
to  be  one  of  facts.  Each  case  must  depend 
upon  its  own  circumstances,  and  the  appel- 
late court  must  determine,  as  well  as  it  can, 
what  is  the  character  of  the  certificate  in 
that  respect.  On  this  subject  see  Bennett 
V.  Hardaway,  6  Munf .  125 ;  Jackson's  adm'r 
V.  Henderson,  3  Leigh,  196;  Patterson  v. 
Ford,  2  Gratt.  18;  Vaiden's  case,  12  Id.  717. 
Where  the  matters  certified  in  form  as 
facts  are  in  any  respect  conflicting,  it  is 
evident  that  the  certificate,  in  that  respect 
at  least,  is  of  evidence  and  not  of  facts, 
because  facts  cannot  be  conflicting,  but 
must  be  consistent  with  each  other. 

The  certificate  in  this  case  may  be  said 
to  be  in  form  a  certificate  of  facts.  It 
commences  by  saying:  **The  court  doth 
certify  that  the  following  are  the  facts,  and 
all  of  the  facts,  proved  before  the  jury  on 
said  trial."  It  then  proceeds  to  state  what 
each  witness  on  behalf  of  the  Common- 
wealth and  on  behalf  of  the  prisoner 
** proved,*'  in  detail;  and  it  concludes  each 
statement  by  saying,  that  the  foregoing 
are  all  the  facts  proved  *^on  behalf  of  the 
Commonwealth,"  and  '^on  behalf  of  the 
prisoner,"  respectively. 

But  when  we  come  to  examine  the  ''facts 
proved,"  as  stated  by  the  several  witnesses, 
we  find  such  a  conflict  between  them  in 
most  material  respects  as  to  show  that  the 
certificate,  though,  in  form,  one  of 
930  facts,  is  *really  one  of  evidence  only. 
For  example,  in  regard  to  the  nature 
and  degree  of  violence  of  the  blow  given 
by  Merriman  to  the  prisoner  immediately 
preceding  the  act  of  shooting  by  the  latter 
— a  vitally  important  fact  in  the  case,  if 
that  blow  was  the  provocation  which  in- 
duced and  caused  the  said  act — there  is  a 
very  decided  conflict  in  the  testimony,  and 
most  of  the  witnesses  on  both  sides  differ 
among  themselves  as  to  the  character  of 
that  blow.  Jordan  Martin,  a  witness  for 
the  prisoner,  says  that  ''Merriman  struck 
prisoner  a  violent  blow  in  the  pit  of  the 
stomach,  knocking  him  back  eight  or  ten 
feet,  prisoner  falling  and  catching  on  his 
hands."  "The  blow  struck  by  Merriman 
was  a  very  heavy  one — like  the  kick  of  a 
mule. ' ' 

Now  if  this  be  a  true  account  of  the  blow, 
and  it,  and  not  a  previous  grudge  or  provo- 
cation, was  the  cause  of  the  shooting,  such 
shooting  could  hardly  be  considered  as 
malicious — ^at  least,  without  satisfactory 
evidence  that  the  act  was  done  deliberately, 
and  not  in  heat  of  blood.  But  all  the  other 
evidence  on  both  sides  represents  the  blow 
as  not  having  been  near  so  violent,  while 
it  varies  materially  in  itself  as  to  the  nature 
of  the  blow.  Merriman  himself  says  he 
"struck"  the  prisoner,  who  "staggered  back 
several  feet,  and  drew  his  pistol  and  fired 
at  witness."  Hogan's  evidence  is  to  the 
same  effect.  Keams  says  "he  saw  pris- 
oner put  his  hand  on  Merriman 's  shoulder, 
seemingly  in  a  gentle  manner ;  then  Merri- 


man gave  prisoner  a  lick  or  a  shove,  saying 
'go  away  from  me  and  let  me  alone ;  I  don't 
want  to  have  anything  more  to  do  with  you  ;* 
then  firing  commenced. ' '  From  this  account, 
taken  by  itself,  it  would  appear  that  the 
blow,  if  blow  it  could  be  called,  was  slight, 
and  that  the  shooting,  even  though  caused 
by  the  blow  alone,  was  malicious.  Frank- 
lin says  he  "saw  Merriman  strike  or  shove 
the  prisoner.  It  was  between  a  shove  and 
a  blow ;  prisoner  fell  back  about  ten  feet ; 
seemed  to  be  getting  back  to  get  his 
pistol;"  "thinks  blow   not  sufiicient 

931  ♦to   have  forced   him    back."     "The 
blow   was   not  a  heavy  one."  Craig 

says  "prisoner  struck  M.  with  his  open 
hand ;  M.  then  hit  prisoner  with  his  doubled 
fist.  Prisoner  fell  back,  drew  his  pistol, 
and  after  he  recovered  himself  enough,  shot 
M." 

Other  witnesses  besides  Martin,  examined 
in  behalf  of  the  prisoner,  testified  as  to  the 
nature  of  the  blow.  One  of  them,  Iree,  the 
prisoner's  brother-in-law,  says  that  "M. 
struck  the  prisoner  and  knocked  him  back 
some  ten  feet.  It  was  a  heavy  blow.  Then 
prisoner  drew  his  pistol  and  fired. ' '  This 
testimony  rather  tends  to  confirm  that  of 
Martin.  But  another  of  the  prisoner's  wit- 
nesses, Douglass,  gives  testimony  tending 
the  other  way.  He  says  he  "saw  M.  strike 
or  shove  prisoner  off  several  paces,  and  then 
prisoner  commenced  firing."  Thus  de- 
scribing the  blow  in  almost  the  same  lan- 
guage in  which  it  is  described  by  two  of 
the  witnesses  for  the  Commonwealth,  to 
wit :  Kearns  and  Franklin,  and  concurring 
with  them  in  representing  the  blow  to  have 
been  a  slight  and  not  a  heavy  one. 

There  are  other  material  facts  about  which 
there  is  a  conflict  in  the  evidence;  but 
enough  has  been  stated  to  show  that  the 
County  court  really  certified  in  the  bill  of 
exceptions  the  testimony  in  full  of  the  wit- 
nesses, and  not  the  facts  only,  which  the 
court  considered  to  be  proved  by  them. 

Regarding  the  certificate,  then,  to  be  one 
of  evidence,  and  not  of  the  facts  which  the 
court  considered  to  be  proved  by  the  evi- 
dence, we  must  reject  the  evidence  in  behalf 
of  the  prisoner,  and  consider  the  case  upon 
the  evidence  on  the  part  of  the  Common- 
wealth, according  to  the  rule  established  by 
cases  before  referred  to.  See  Vaiden's  case, 
12  Gratt.  726,  and  the  cases  there  cited. 
Applying  that  rule  to  the  case,  it  will  be 
found,  I  think,  to  be  a  very  plain  one.  We 
have  only  to  take  the  testimony  of  the 
witness,  Merriman,  who  states  the  whole 
case  from  the   beginning   to  the  end ; 

932  examine,  in  connection  *with  it,  some 
few    circumstances   omitted   by    him 

but  stated  by  other  witnesses  for  the  Com- 
monwealth, and  enquire  whether,  upon  the 
case  thus  presented,  this  court  would  be 
warranted  in  reversing  the  judgment  upon 
the  ground  that  the  verdict  was  contrary 
to  law  and  the  evidence. 

Before  I  review  Merriman 's  testimony, 
I  will  remark  in  regard  to  it,  that  it  seems 
to  be  in  conflict  with  none  of  the  other  tes- 
timony, either  that  in  behalf  of  the  Com- 
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monwealth,  or  that  in  behalf  of  the  prisoner. 
He  omits,  perhaps  from  inadvertence,  a  few 
particulars  stated  by  other  witnesses,  but 
those  particulars  are  consistent  with  what 
he  states.  Even  the  testimony  of  the  pris- 
oner's witness,  Martin,  in  regard  to  the 
severity  of  the  blow  given  by  Merriman  to 
the  prisoner,  is  not  in  conflict  with  the  tes- 
timony of  Merriman,  who,  while  he  gives 
no  particular  description  of  the  severity  of 
the  blow,  admits  that  he  **struck*'  the 
prisoner,  who  *' staggered  back  several  feet, 
and  drew  his  pistol  and  iired  at  witness." 
The  testimony  of  this  witness  is,  therefore, 
no  doubt  substantially  true.  But  whether 
so  or  not,  it  must  be  so  considered  in  dispos- 
ing of  the  question  now  before  us. 

Merriman  states  that  he  had  pla^'ed  at 
cards  with  prisoner  and  others,  at  the  No- 
vember term,  1871,  of  Bedford  County  court, 
and  had  then  lost  a  twenty  dollar  note, 
which  he  believes  had  been  stolen  from 
him.  At  January  term,  1872,  of  said  court, 
at  L/ibert3r,  and  in  the  morning  of  said  day, 
witness  went  to  prisoner  and  mentioned  the 
loss  of  the  note  to  him,  and  prisoner  said 
he  was  innocent  in  the  matter,  and  if  wit- 
ness would  give  him  time  he  would  show 
his  innocence.  Witness  then  told  prisoner 
he  would  give  him  time.  In  the  afternoon 
of  the  same  day  witness  went  again  to  pris- 
oner and  asked  him  about  the  note.  Pris- 
oner again  said  that  if  witness  would  give 
him  time  he  would  show  his  innocence ;  and 
witness  again  told  him  he  would  give 
933  him  *time.  At  the  following  Feb- 
ruary term  of  said  court  witness 
again  went  to  prisoner  about  said  note,  and 
prisoner  again  asked  for  time,  which  wit- 
ness again  agreed  to  give.  At  the  follow- 
ing June  term  of  said  court  witness  again 
called  on  prisoner  about  said  note,  when 
prisoner  gave  witness  an  account  of  said 
note,  which  witness  said  he  knew  was 
false ;  and,  therefore,  witness  told  the  pris- 
oner that  he  had  stolen  the  note.  Prisoner 
then  said  to  witness  that  witness  must  take 
back  that  charge,  or  he  would  shoot  him. 
Witness  replied  to  prisoner,  *^  Shoot,  then, 
if  you  choose ;  I  will  not  take  it  back. ' ' 

On  the  11th  day  of  July  following,  in  the 
nighttime,  prisoner  was  passing  along  the 
public  road  near  the  residence  of  the  mother 
of  witness,  with  whom  witness  lived,  and 
called  witness  out  in  the  road  where  pris- 
oner was  sitting  on  his  horse,  and  had  a 
conversation  with  witness  about  the  note, 
and  told  witness  he  must  take  back  the 
charge  he  had  made  against  prisoner  about 
the  note.  Witness  said  to  prisoner  that  he 
would  not  take  it  back.  Prisoner  then  said 
to  witness  that  if  he  did  not  take  it  back 
he  would  shoot  him.  Witness  replied, 
*  *  Shoot  then.*  *  And  prisoner  rode  oflF  home, 
saying,  I  will  see  you  again  at  court.  On 
the  23d  day  of  July  (same  month)  witness 
came  to  Liberty  court  day.  About  10  or  11 
o'clock  in  the  morning  he  saw  prisoner  in 
the  courthouse  yard,  near  the  door  of  the 
office  of  James  F.  Johnson,  engaged  in 
S89u;i^     *no)ang  uo^sdj^  HYT^  noises jsauoo 

went  to  where  prisoner  was  engaged  in  this 


conversation  and  found  it  was  in  regard  to 
the  bank  note.  After  some  conversation 
had  about  the  matter  between  Burton  and 
the  prisoner,  prisoner  said  to  witness  that 
he,  witness,  had  told  the  prisoner  that 
Burton  had  said  that  he.  Burton,  had  seen 
the  prisoner  take  the  note  from  the  pocket 
of  witness,  and  that  Burton  denied  that  he 
had  ever  said  so.  Witness  then  said  that 
he    had    never  said  to  prisoner  that 

934  Burton   made  that  statement.     •Pris- 
oner insisted  that  witness  had  said  so ; 

whereupon  witness  told  the  prisoner  that 
he  was  ^^a  damned  liar;  that  he  had  stolen 
his  money,  and  he  could  prove  it  on  him.*' 
Witness  and  prisoner  after  this  went  to  a 
bar  room  in  L/iberty,  and  were  seated  to- 
gether alone  on  some  barrels.  The  note 
was  again  made  subject  of  conversation  by 
prisoner,  when  the  prisoner  said  to  witness 
that  witness  must  take  back  what  he  had 
said  to  him  about  the  note,  or  he  would 
shoot  him.  Witness  replied,  shoot  then; 
that  he  would  not  take  back  anything  he 
had  said ;  and  that  if  he,  the  prisoner,  did 
shoot,  he  had  better  put  in  a  good  one. 
Afterwards,  about  12  o'clock  of  the  same 
day,  prisoner  and  witness  again  met  at  the 
grocery  store  of  John  Caddie,  in  Liberty. 
After  they  had  been  there,  Mr.  Caddie  gave 
them  each  a  glass  of  liquor.  Witness  drank 
a  little  and  was  about  leaving,  when  pris- 
oner was  drinking  his  liquor,  and  called  to 
him  and  said  that  he  must  take  back  what 
he  had  said,  or  he  would  shoot  him.  Wit- 
ness replied  that  he,  prisoner,  might  shoot 
as  much  as  he  pleased ;  that  he,  witness* 
would  not  take  back  anything  he  had  said. 
After  the  interview  spoken  of  between 
prisoner  and  witness  at  the  bar  room,  wit- 
ness went  to  his  sister  (Mrs.  Lucy  Dennis), 
who  resides  in  Liberty,  and  borrowed  from 
her  the  pistol  which  he  subsequently  used 
in  the  fight  with  prisoner  in  front  of  Fer- 
guson's hotel.  It  was  a  five  shooter,  simi- 
lar to  the  one  used  by  prisoner  in  the  fight, 
and  every  chamber  was  loaded.  In  the  af- 
ternoon of  said  day,  between  the  hours  of 
3  and  6  o'clock,  the  prisoner  called  witness 
to  him  and  asked  him  to  take  a  walk ;  that 
they  walked  across  the  street,  and  when 
they  reached  the  front  of  the  door  of  Fergu- 
son's hotel  facing  the  courthouse  lot,  witness 
said  to  prisoner  that  he  would  go  no  fur- 
ther ;  that  he  intended  to  go  into  Ferguson's 
and  get  a  drink;  prisoner  then  said  this 
matter   must   be   settled    right    now ; 

935  witness   then    said   let  *it  be  settled 
then;   prisoner  then  said   *'you    must 

take  back  what  you  have  said,  or  I  will 
shoot  you;"  witness  replied,  shoot,  damn 
you,  shoot;  I  am  tired  of  this  talk; 
and  used  a  vulgar  expression  to  prisoner. 
Prisoner  then  pushed  witness  off,  and  wit- 
ness struck  him,  and  prisoner  staggered 
back  several  feet  and  drew  his  pistol  and 
fired  at  witness,  and  struck  him  on  the 
shoulder ;  witness  then  attempted  to  draw 
his  pistol,  and  found  some  difficulty  in 
getting  it  out ;  after  witness  got  his  pistol 
out  he  presented  it  at  prisoner,  and  before 
he    fired,    prisoner   fired    his   second    shot. 
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which  struck  witness  on  his  rig-ht  arm  as 
it  was  extended,  and  caused  witness  to 
lower  his  arm,  and  witness  iired  his  ball 
from  his  pistol,  he  thinks,  into  the  g-round. 
Prisoner  fired  some  three  or  four  shots  in 
all.  Witness  fired  only  one  shot,  and 
snapped  his  pistol  several  times  at  prisoner, 
but  could  not  get  it  to  go  off  but  once. 
After  prisoner  had  ceased  firing,  he  ran 
into  Ferg-uson's  hotel,  and  witness  pursued 
him  to  the  door. 

Witness  was  shot  in  two  places— on  the 
top  of  the  right  shoulder,  and  on  the  front 
of  the  rigfht  arm,  between  the  elbow  and 
the  top  of  the  shoulder.  The  ball  that 
struck  the  shoulder  went  out  in  rear  of  the 
shoulder,  and  the  one  that  struck  the  arm 
ranged  upwards  along  the  arm,  and  lodged 
in  the  muscles  over  the  right  chest.  Im- 
mediately after  the  shooting,  Dr.  Bowyer 
dressed  the  wounds  and  cut  out  the  ball  that 
was  lodged  as  aforesaid.  Witness  was  in 
bed  about  two  days  from  his  wounds ;  was 
lying  about  the  house  about  two  weeks,  and 
they  were  well  at  the  time  of  the  trial. 
When  the  difficulty  occurred  in  front  of 
Fergtison's  hotel  witness  did  not  think,  as 
he  stated,  that  prisoner  intended  to  shoot 
until  he  saw  him  draw  his  pistol.  Witness 
and  prisoner  had  both  been  drinking  during 
the  day  on  which  the  shooting  occurred, 
and  both  were  under  the  influence  of  liquor 
when  the  shooting  took  place. 

Wingfield,  another  witness  for  the 
936  Commonwealth,  ^states  that  he  was 
at  the  livery  stable  of  John  W.  Scott, 
in  Liberty,  a  short  time  before  the  difficulty 
occurred ;  saw  prisoner  there ;  prisoner  asked 
him  if  he,  prisoner,  got  into  a  difficulty, 
whether  witness  would  stand  by  him ;  fur- 
ther enquired  if  he,  prisoner,  needed  bail, 
whether  witness  would  go  his  bail.  Merri- 
man*s  name  was  not  mentioned  by  prisoner 
in  this  conversation ;  prisoner  was  drunk ; 
was  very  much  under  the  influence  of  liquor. 

Scott,  another  witness  for  the  Common- 
wealth, states  that  prisoner  put  up  his 
horse  at  the  livery  stable  of  witness  in 
Liberty,  on  the  morning  of  the  23d  of  July. 
Saw  him  again  about  2  o'clock  of  that  day ; 
was  talking  a  heap  of  foolishness,  and  said 
something  about  that  money ;  said  George 
must  take  that  back;  if  he  didn't  take  it 
back  there  would  be  some  shooting.  Wit- 
ness thought  it  was  liquor  talking.  Pris- 
oner was  drunk — so  drunk  that  he  staggered ; 
had  to  hold  to  a  peg  in  the  stable  in  order 
to  be  able  to  stand.  This  was  an  hour  or 
more  before  the  shooting  occurred.  Pris- 
oner and  Merriman  seemed  always  to  be 
friendly ;  saw  them  walking  the  street  to- 
gether a  short  time  before  the  difficulty. 

In  regard  to  the  conduct  and  manner  of 
the  prisoner  at  the  time  of  the  shooting, 
Franklin,  a  witness  for  the  Commonwealth, 
says  **  prisoner  seemed  to  handle  himself 
well  and  very  cool;"  and  Martin,  a  witness 
for  the  prisoner,  says  ^  ^prisoner  rose  and 
drew  his  pistol  from  under  his  coat  tail, 
and  shot  at  Merriman  two  fair  and  delib- 
erate fires,  as  if  he  had  a  post  planted ;  did 
not  seem  to  be  excited  or  alarmed." 


I  have  stated  the  evidence  (or  so  much  of 
it  as  seems  to  be  material  to  be  stated  in 
the  view  I  am  now  taking  of  the  case)  thus 
fully,  because  it  is  necessary  to  make  such 
a  statement  in  order  to  determine  the  ques- 
tion now  before  us,  whether  the  verdict  of 
the  jury  was  contrary  to  law  and  the  evi- 
dence, and  whether,    on   that  ground, 

937  *the  judgment  ought  to  be  reversed. 
And  now,  with  the   case  before  us  as 

it  appears  upon  the  record,  I  will  proceed 
to  consider  that  question. 

There  is  certainly  no  good  ground  for  dis- 
pute about  the  law  which  is  to  govern  us 
in  the  decision  of  the  question.  The  con- 
viction was  of  malicious  shooting  with  in- 
tent to  kill.  Whether  the  prisoner  was 
guilty  of  malicious  shooting  with  intent  to 
kill  or  not,  depends  entirely  upon  the  ques- 
tion whether,  if  the  prisoner  had  killed 
Merriman,  instead  of  only  wounding  him 
(with  intent  to  kill,  &c.,)  the  offence  would 
have  been  murder,  either  in  the  first  or 
second  degree — it  matters  not  which — or 
would  have  been  only  manslaughter,  or 
homicide  in  self-defence.  If  it  would  have 
been  murder,  then  the  prisoner  was  guilty 
of  the  offence  of  malicious  shooting  with 
intent  to  kill,  of  which  he  was  convicted. 
If  it  would  not,  then  he  was  not  guilt3'  of 
that  offence,  however  guilty  he  might  have 
been  of  another  offence,  as  of  unlawful 
shooting  with  intent  to  kill,  &c.  That  it 
would  have  been  homicide  in  self-defence, 
is  not  pretended,  and  there  is  certainly  no 
ground  for  pretending.  The  only  question, 
therefore,  is  whether  it  would  have  been 
murder  or  manslaughter. 

The  distinctions  between  murder  and 
manslaughter,  at  least  so  far  as  concerns 
this  case,  have  been  settled  for  centuries, 
and  can  admit  of  no  question ;  and  I  will 
not  take  time  to  repeat  what  has  already 
been  repeated  more  than  a  thousand  times, 
the  definitions  of  these  two  offences.  I 
will  only  say  on  this  subject  that  every  un- 
lawful homicide  must  be  either  murder  or 
manslaughter ;  and  whether  it  be  one  or  the 
other  depends  alone  upon  whether  the  party 
who  perpetrated  the  act  did  it  with  malice 
or  not — malice  either  express  or  implied. 
That  one  word  malice  is  the  touchstone  by 
which  the  grade  of  the  offence  must  be  de- 
termined. When  a  homicide  is  committed 
in  the  course  of  a  sudden  quarrel  or  broil, 
or  mutual   combat,  or  upon  a  sudden 

938  provocation,    and  *without   any    pre- 
vious    grudge,    the    offence   may    be 

murder  or  manslaughter,  according  to  the 
circumstances  of  the  case.  Of  which  cir- 
cumstances the  most  important  generally, 
are  the  nature  and  de^ee  of  the  provoca- 
tion ;  the  manner  in  which  it  was  resented ; 
the  character  of  the  weapon  used  for  the 
purpose,  and  whether  it  was  casually  or  ac- 
cidently  at  hand,  or  was  prepared  for  the 
purpose  of  doing  such  an  act  and  carried 
secretly  about  the  person.  A  reasonable 
provocation  is  always  necessary  to  reduce  a 
felonious  homicide,  committed  upon  sudden 
provocation,  from  the  degree  of  murder 
(which  is  its  presumed   degree),    to  that  of 
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manslaughter;  and  especially  where  the 
offence  is  committed  with  a  deadly  weapon. 
Words  alone,  however  insulting  or  con- 
temptuous, are  never  a  sufficient  provocation 
to  have  that  effect,  at  least  where  a  deadly 
weapon  is  used,  so  tender  is  the  law  of 
human  life,  and  so  much  opposed  is  it  to 
the  use  of  such  a  weapon. 

It  is  not  only  necessary  in  such  a  'case 
and  for  such  an  effect  that  a  reasonable 
provocation  should  be  received,  but  it  is 
also  necessary  that  the  provocation  should 
have  the  effect  of  producing  sudden  passion 
under  the  influence  of  which  alone  the 
offence  is  committed.  It  must  be  a  sudden 
transport  of  passion,  which  the  law  calls 
furor  brevis.  If  a  person  on  receiving 
the  gravest  provocation,  is  unmoved  by 
passion,  but  wantonly  and  wilfully  and 
wickedly  kills  his  adversary  otherwise  than 
in  self-defence,  he  is  guilty  of  murder. 
The  law  mitigates  the  offence  to  man- 
slaughter, only  as  an  indulgence  to  the  in- 
firmity of  human  nature.  Provocation 
without  passion  or  passion  without  provo- 
cation will  not  do;  both  must  concur  to 
reduce  the  offence  to  the  grade  of  man- 
slaughter. 

Again,  if  an  unlawful  homicide  be  com- 
mitted in  pursuance  of  a  preconceived  pur- 
pose, the  offence  will  be  murder,  no  matter 
how  ^eat  sudden  provocation  may  have 
immediately  preceded  the  act.  The 
939  provocation  *may  have  been  brought 
about  or  sought  by  the  perpetrator; 
or  he  may  have  availed  himself  of  it  to  give 
color  of  justification  or  excuse  to  his  act, 
done  in  execution  of  his  deliberate  purpose. 
It  is  true  that  where  there  is  both  an  old 
grudge  and  fresh  provocation,  the  jury 
ought  rather  to  presume,  in  the  absence  of 
sufficient  evidence  to  the  contrary,  that  the 
homicide  was  induced  by  the  fresh  provo- 
cation, and  not  by  the  old  grudge.  But 
then  this  is  a  matter  for  the  jury  on  all  the 
evidence  before  it,  and  there  is  generally 
sufficient  evidence  in  every  such  case  to 
satisfy  the  jury  beyond  a  doubt  which  one 
of  these  two  concurring  motives  induced 
the  act. 

In  this  case,  if  there  had  been  no  evidence 
of  an  antecedent  grudge,  or  of  previous 
threats  and  preparation  for  the  commission 
of  the  act ;  in  other  words,  if  it  had  been 
the  case  of  a  homicide  committed  alone  on 
sudden  provocation ;  and  the  jury  had  found 
the  accused  guilty  of  murder,  it  would  have 
been  difficult,  consistently  with  the  rules 
of  law,  even  fbr  the  court  of  trial  to  set 
aside  the  verdict,  much  less  for  an  appellate 
court  to  reverse  the  judgment  on  the  ground 
that  the  verdict  was  contrary  to  law  and 
evidence.  It  would  have  been  a  question 
for  the  jury  to  decide  upon  all  the  evi- 
dence; and,  looking  to  the  nature  of  the 
provocation,  being  between  a  shove  and 
a  blow,  according  to  some  of  the  evidence; 
to  the  deadly  nature  of  the  weapon  used  by 
the  offender,  which  was  carried  secretly 
about  his  person,  perhaps  for  the  very  pur- 
pose ;  to  the  cool  and  deliberate  manner  in 
which    he     used     it,     thus    indicating    an 


absence  of  sudden  passion,  and  the  presence 
of  a   malicious    purpose ;  even   the  court  of 
trial  could  not  well   have  said  that  the  evi- 
dence  did   not   warrant  the  jury  in  finding 
such  a  verdict.     But  that  court  being  satis- 
fied with  the  verdict,  and  refusing  to  set  it 
aside,    surely  an  appellate  court  would  not 
have  reversed  the  judgment. 
But  in  this  case  there   was  abundant  evi- 
dence of  an    antecedent  grudge    and 
940      previous  threats,  and  preparation  *for 
the  commission  of  the  act.     Merriman 
had  lost  a  twenty-dollar  note,  and  suspected 
the  prisoner  of  stealing   it.     The  prisoner 
asked  for  time   to  show  his  innocence,  and 
repeated    the    request   from   time   to  time, 
which  Merriman  as  often  granted  him.     At 
length  the  prisoner  having  given  an  account 
which    was   not  satisfactory  to  Merriman, 
but  which,  on   the  contrary,    confirmed  his 
suspicion,  he  charged  the  prisoner  with  the 
theft.     Witness    then   said   that  Merriman 
must   take   back  the  charge  or  he   would 
shoot  him.     Merriman  replied  ** shoot  then, 
if   you   choose;  I  will   not   take   it  back." 
Without  repeating  the  evidence  on  this  sub- 
ject   again,    it  is   enough   to  say  that  this 
threat   of  the  prisoner  and   this  reply  of 
Merriman   were  repeated  as  many  as  five 
different   times,    and    at    different    places, 
almost  in  the  same  words,  down  to  the  time 
of  the  commission  of  the   act,  immediately 
preceding  which  the   prisoner  said,  for  the 
last   time,    '^you   must  take  back  what  you 
have  said,  or  I  will  shoot  you."     Merriman 
replied,  *^ shoot,    damn   you,    shoot;    I    am 
tired  of  this  talk, "  and  used  a  vulgar  expres- 
sion to  prisoner.    Now,    although  both   the 
prisoner  and  Merriman  drank  freely  on  the 
day  of  the  commission  of  the  act,  and  were 
under   the   influence  of  spirit  at  that  time, 
yet  it  does  not  appear,  and   it  is  not  proba- 
ble,   that   they   were   under  such  influence 
on    the   former  occasions  when   the  threat 
was  made.     The   prisoner  prepared  himself 
with  a  deadly  weapon,  to  wit :  a  five-shooter, 
in  good  order  for  shooting,  which  he  carried 
secretly   about  his  person.     It  does  not  ap- 
pear  that   he    had   been    in    the    habit    of 
carrying  such  a  weapon   secretly  about  his 
person,    and   as   it   is   unlawful    to  do   so 
habitually  (Code  ch.  195,    {    7,    p.  803),  the 
jury  might  well  have  presumed  that  he  pro- 
vided  himself   with    this   weapon    for   the 
special    purpose    of    executing    his    threat 
whenever  he  could  find  a  favorable  occasion 
for  doing   so,    unless  he   could   intimidate 
Merriman    to   retract   the    charge    he   had 
made  against  him.     These  acts,  con- 
941      nected  with  the  actual  shooting  *which 
followed  as  aforesaid,  and  the  circum- 
stances under  which  it  was  done,  strongly 
tend  to  show  that   the   act  was  deliberately 
done  in  execution  of  his  prior  threats  that 
he  would  do  precisely  what  he  did  do.     And 
this   is   greatly  confirmed  by  what  he  said 
to  Wingfield  about  being  his  bail   if  neces- 
sary. 

Now,  could  the  judge  who  presides  at  the 
trial  of  this  case  say  that  the  jury  were 
not  warranted  in  finding  that  the  shooting 
was  malicious,  even  if  he  could   have   said 


336 


22  GRATT. 


Rbad  V,  Thb  Commonwealth. 


942,  043,  044 


that,  if  upon  the  jury,  he  would  have  found 
a  different  verdict  from  that  which  was 
found?  Could  he  have  said  that  the  evi- 
dence was  plainly  insufficient  to  sustain 
the  verdict?  It  was  a  case  peculiarly 
proper  for  the  determination  of  the  jury 
upon  all  its  facts  and  circumstances.  The 
judge  who  presided  at  the  trial,  and  who, 
like  the  jury,  saw  the  witnesses  and  heard 
them  give  their  testimony,  was  satisfied 
with  the  verdict,  and  refused  to  set  it  aside. 
And  the  judge  of  the  Circuit  court  has 
affirmed  the  judgment  of  the  County  court, 
giving  his  reasons  for  so  doing  in  an  able 
opinion,  which  is  inserted  in  the  record. 
Can  this  court,  which  has  not  the  great 
advantages  that  the  jury  and  the  court  of 
trial  had,  in  seeing  and  hearing  the  wit- 
nesses, but  must  look  at  the  case  in  the 
necessarily  imperfect  manner  in  which  it 
is  presented  in  the  record,  undertake  to 
reverse  the  judgments  of  two  courts,  and 
to  set  aside  the  verdict  of  the  jury,  in  a  case 
which  it  was  their  peculiar  province  to 
decide,  and  which  they  had  so  much  better 
means  of  deciding  than  this  court  can  pos- 
sibly have?  This  court,  though  it  has  the 
power  to  reverse  the  judgments  of  the  courts 
below,  and  set  aside  the  verdict,  has  no 
power  to  decide  the  cause ;  all  it  can  do  in 
that  way  is  to  remand  the  cause  for  a  new 
trial  by  another  jury.  But  it  has  already 
been  tried  by  one  jury,  and  there  is  no  good 
reason  for  believing  that  another  jury 
would    come,    to    a   different    result.      But 

whether  they  would,  or  might,  or  not, 
942      I  think  this  is  *clearly  a  case  in  which 

we  ought  not  to  reverse  the  judgement 
on  the  ground  we  have  been  considering. 
For  the  rules  which  govern  this  court  in 
such  a  case,  I  refer  to  the  following  deci- 
sions: In  civil  cases,  Ross  v.  Overton,  3 
Call,  309;  Brugh  v.  Shanks,  5  Leigh,  598; 
Mays  V.  Callison,  6  Id.  230;  Brown  v. 
Handley,  7  Id.  119;  Mohan  v.  Johnston, 
Id.  317;  Bell  v.  Alexander,  21  Gratt.  1; 
and  Blosser  v.  Harshbarger,  Id.  214 ;  and  in 
criminal  cases.  Slaughter's  case,  11  Leigh, 
681 ;  McCune's  case,  2  Rob.  R.  771 ;  Hill's 
case,  2  Gratt.  594;  McWhirt's  case,  3  Id. 
594;  Grayson's  case,  6  Id.  712;  Vaiden's 
case,  12  Id.  717;  and  Bull's  case,  14  Id.  613. 
Ih  Ross  V.  Overton,  Judge  Roane,  deliver- 
ing the  resolution  of  the  whole  court,  laid 
down  the  principle  (in  language  which  has 
since  been  cited  and  approved  in  many 
cases)  thus :  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  evidence, 
^^ought  to  be  granted  only  in  case  of  a 
plain  deviation,  and  not  in  a  doubtful  one, 
merely  because  the  court,  if  on  the  jury, 
would  have  given  a  different  verdict ;  since 
that  would  be  to  assume  the  province  of  the 
jury,  whom  the  law  has  appointed  the 
triers."  In  Brugh  v.  Shanks,  Judge  Carr, 
after  quoting  the  above  language  of  Judge 
Roane,  says:  '^ These  remarks  are  applied 
to  the  court  which  presides  at  the  trial,  and 
has  all  the  advantages  (possessed  by  the 
jury)  of  seeing  and  hearing  the  witnesses : 
how  much  more  strongly  do  they  apply  to 
an  appellate   court,    deprived   of   these  all 


important  aids  in  eviscerating  truth?  But 
here  they  apply  a  multo  fortiori ;  for  not 
only  have  the  triers  appointed  by  law  found 
the  verdict,  but  the  court  which  heard  the 
witnesses  has  refused  the  new  trial.  In 
such  a  case  the  ^deviation'  must  be  gross 
and  palpable  indeed,  before  I  could  agree 
to  interfere  with  the  verdict."  **Perhaps, 
as  a  juror,  I  mi^ht  have  hesitated  to  nnd 
the  verdict  this  jury  found ;  but,  assuredly, 
I  should  not,  as  the  presiding  court,  have 
set  aside  its  verdict  as  against  evidence ; 
and  much  less,  as  an  appellate  court,  can  I 
agree  to  disturb  it. ' ' 

943  *In  Mays  v.  Callison,    Judge  Carr's 
opinion,    in   which    the   whole    court 

concurred,  was  to  the  same  effect ;  and  so 
also  in  Brown  v.  Handley,  and  in  Mahon 
V.  Johnson.  In  Slaughter's  case,  in  regard 
to  the  question  whether  a  homicide  was 
committed  in  consequence  of  present  pro- 
vocation or  a  previous  grudge,  the  court 
quote  the  following  appropriate  language 
from  the  case  of  Regina  v.  Kirkham,  8 
Carr  &  Payne  115,  34  Eng.  C.  L.  R*  318:  **If 
a  person  has  received  a  blow,  and  in  the 
consequent  irritation  immediately  inflicts  a 
wound  that  occasions  death,  that  will  be 
manslaughter.  But  he  shall  not  be  allowed 
to  make  this  blow  a  cloak  for  what  he  does ; 
and  therefore,  though  there  have  been  an 
actual  quarrel  and  the  deceased  shall  have 
given  a  great  number  of  blows,  yet  if  the 
party  inflict  the  wound,  not  in  consequence 
of  these  blows,  but  in  consequence  of  pre- 
vious malice,  all  the  blows  would  go  for 
nothing. ' '  *'  'And  so  In  the  case  before  us, ' ' 
said  the  court  in  Slaughter's  case,  ^*we 
may  say  the  deceased  committed  a  violent 
assault  upon  the  prisoner  in  throwing  the 
brick  at  him ;  but  did  the  prisoner  shoot 
him  in  consequence  of  the  ungovernable 
passion  excited  by  that  assault?  or  did  he 
seize  upon  it  as  an  opportunity  of  gratify- 
ing his  previous  malice,  and  carrying  into 
effect  a  preconceived  design  to  take  the  life 
of  the  deceased?  Those  were  questions  that 
belong  to  the  jury  to  decide ;  and  if  the 
record  contains  testimony  from  which  the 
jury  might  reasonably  conclude,  as  they 
did,  that  the  killing  was  the  result  of 
malice  aforethought,  then  it  would  be  an 
invasion  of  their  province  for  this  court  to 
interfere  and  set  aside  their  verdict."  In 
McClune's  case  the  language  of  the  court 
is  very  strong  on  the  same  subject.  In 
Hill's  case  the  court  say :  *'Has  the  Com- 
monwealth made  out  a  case  of  wilful,  de- 
liberate and  premeditated  killing?  And 
here  it  should  be  premised  that  this  was  a 
question  resting  upon  the  tendency  and 
weight  of  the  evidence,  and  proper  for 
the  jury  to  determine.     And  where  the 

944  jury  and  the  *  judge  who  tried  the 
cause  concur  in  the  weight  and  in- 
fluence to  be  given  to  the  evidence,  it  is  an 
abuse  of  the  appellate  powers  of  this  court, 
remote  as  it  is  from  the  scene  of  the  trans- 
action, having  the  evidence  only  on  paper, 
divested  of  many  elements  which  enter 
into  every  jury  trial,  and  which,  from  their 
nature,    cannot   be   presented  on  paper,    to 
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set  aside  the  verdict  and  judgment,  because 
the  judges  of  this  court,  from  the  evidence 
as  written  down,  would  not  have  concurred 
in  the  verdict.  Although  we  have,  contrary 
to  the  rule  of  the  English  courts,  decided 
that  it  is  within  the  appellate  powers  of 
this  court  to  set  aside  a  verdict  because  it 
was  not  authorized  by  the  evidence ;  yet  it 
is  only  in  a  case  where  the  jury  have  plainly 
decided  against  the  evidence,  or  without 
evidence,  that  this  appellate  power  will  be 
exercised.  McCune's  case,  2  Rob.  R.  771." 
To  the  same  effect  is  McWhirt's  case.  In 
Grayson's  case,  6  Gratt.  723,  Judge  Scott 
lays  down  the  principles  which  have  been 
settled  in  regard  to  new  trials,  motions  for 
which,  he  says,  are  governed  by  the  same 
rules  in  criminal  as  in  civil  cases.  I  think 
this  case  falls  under  the  fourth  rule  stated 
by  him  (if  under  any)  supposing  the  evi- 
dence to  be  contradictory  and  the  verdict 
to  have  been  against  the  weight  of  evi- 
dence ;  in  which  case,  he  says,  '^a  new  trial 
may  be  granted  by  the  court  which  presides 
at  the  trial ;  but  its  decision  is  not  the  sub- 
ject of  a  writ  of  error  or  supersedeas,  or 
examinable  by  the  appellate  court."  In 
Vaiden's  case  it  was  held  that  a  bill  of  ex- 
ceptions in  a  criminal  case,  upon  the  refusal 
of  the  court  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the 
evidence,  is  to  be  framed  in  the  same  way 
as  the  bill  of  exceptions  in  civil  cases  to 
the  like  refusal  is  framed;  and  that  in 
reviewing  the  judgment  of  the  court  below, 
the  appellate  court  will  not  reverse  the 
judgment  on  the  ground  that  there  is  a 
doubt   of  its  correctness;  but   it    must  be 

satisfied  that  the  evidence  is  plainly 
945      insufficient   to  warrant  *the  verdict. 

See  also  Kate's  case,  17  Gratt.  561. 
In  the  last  case  decided  by  this  court  on  the 
subject,  Blosser  v.  Harshbarger,  supra,  de- 
cid^  in  1871,  my  brother  Christian,  in 
whose  opinion  the  other  judges  concurred, 
declared  that  **the  rules  of  law  under  which 
a  court  is  warranted  in  setting  aside  the 
verdict  of  a  jury  and  granting  a  new  trial 
are  too  well  settled  and  firmly  established 
by  the  decisions  of  this  court  to  admit  of 
doubt,  or  even  serious  discussion" — and  he 
then  repeated  and  re-affirmed  them. 

I  have  thus  far  been  considering  the 
case  as  upon  a  certificate  of  evidence  only, 
and  according  to  the  rule  which  applies  to 
such  a  case,  have  disregarded  the  parol  evi- 
dence in  favor  of  the  prisoner.  **But  the 
result  will  not  be  varied,"  as  was  said  in 
Bull's  case,  14  Gratt.  613,  622,  **even  if  the 
objection  to  the  form  of  the  bill  of  exceptions 
be  disregarded,  and  all  the  evidence  therein 
set  forth  as  well  for  as  against  the  prisoner 
be  considered.  In  pursuing  that  mode  of 
deciding  the  case,  it  would,  of  course,  be 
necessary  to  disregard  all  the  evidence  of 
the  prisoner  in  conflict  with  the  evidence 
against  him.  Nor,  indeed,  will  it  be  varied 
if  we  consider  the  certificate  as  a  certificate 
of  facts,  if  it  be  possible  so  to  consider  it ; 
nor  even  if  we  regard  the  evidence  of  the 
prisoner  as  true  where  it  is  in  conflict  with 
the  evidence  of  the  Commonwealth,    and  to 


that  extent  reject  the  latter  evidence,  thus 
reversing  the  rule  which  properly  applies 
to  such  a  case.  In  any  view  which  can  be 
taken  of  the  case,  the  question  was  a  proper 
one  for  the  jury  to  decide  upon  all  the  evi- 
dence before  them.  And  the  jury  having 
so  decided  it,  and  the  judge  who  presided 
at  the  trial  having  been  satisfied  with  the 
verdict  and  refused  to  set  it  aside,  this  court 
cannot  properly  reverse  the  judgment,  on 
the  ground  that  it  was  contrary  to  the  evi- 
dence. 
I  will  now  consider  the  other  grounds 
of  the  motion  to  set  it  aside ;  and, 

946  *2ndly.  As  to  the  ground  of  after- 
discovered  evidence. 

It  is  admitted  that  the  rules  on  this  sub- 
ject are  correctly  laid  down  in  3  Wharton's 
Am.  Cr.  I^aw,  {3161,  and  Thompson's  case, 
8  Gratt.  641 ;  and  that  after-discovered  evi- 
dence, in  order  to  afford  a  proper  ground 
for  the  granting  of  a  new  trial,  must:  1st, 
have  been  discovered  since  the  former  trial ; 
2ndly,  be  such  as  reasonable  diligence  on 
the  part  of  the  defendant  could  not  have 
secured  at  the  former  trial ;  3dly,  be  mate- 
rial in  its  object,  and  not  merely  cumulative 
and  corroborative  or  collateral ;  and,  4thly, 
must  be  such  as  ought  to  produce,  on  an- 
other trial,  an  opposite  result  on  the  merits. 
Without  saying  anything  in  regard  to 
whether  the  first  and  second  of  these  four 
requisitions  are  complied  with  in  this  case, 
I  think  it  very  clear  that  the  third  and 
fourth  are  not.  To  say  the  most  of  it,  the 
alleged  after-discovered  evidence  is  merely 
cumulative  and  corroborative,  and  is 
not  such  as  ought  to  produce  on  another 
trial,  an  opposite  result  on  the  merits.  It 
does  not  tend  to  discredit  Merriman ;  and 
if  it  did,  the  general  rule  is  that  a  new 
trial  will  not  be  granted,  where  the  object 
is  to  discredit  a  witness  on  the  opposite 
side.  3  Whart.  {  3184;  Thompson's  case, 
supra.  In  regard  to  *'the  remarkable  state- 
ment of  John  W.  Scott,  that  he  knew  that 
the  twenty  dollar  bank  note  spoken  of  was 
not  stolen  by  the  prisoner,  but  was  won  in 
gaming  by  him  from  Merriman,"  I  agree 
with  the  learned  judge  of  the  Circuit  court 
in  saying,  that  said  statement,  *4f  true, 
would  not  be  relevant  or  material  testimony 
on  the  trial  of  the  prisoner  for  malicious 
shooting.  But  it  does  seem  very  strange 
that  this  person  who  was  examined  as  a 
witness  on  the  trial,  and  who  knew  of  the 
difficulty  between  Merriman  and  the  pris- 
oner, and  that  the  latter  was  threatening 
to  shoot  the  former  for  charging  him  with 
stealing  the  note,  should  never  have  spoken 
of  it  until  after  the  trial,  when  one  word 
from  him  would  have  settled  all  diffi- 
culties    between    them."      I    am    of 

947  *opinion  that  the  alleged  after-discov- 
ered evidence  afforded  no  good  ground 

for  a  new  trial. 

3dly.  As  to  the  ground  that  the  jury  were 
influenced  in  their  verdict  by  improper 
considerations. 

The  only  support  offered  to  sustain  thia 
ground  was  the  affidavit  of  Scott,  that  he 
heard   two  of  the  jury  say  Jthat  they  had 
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rendered  their  verdict  in  part  on  account 
of  the  defendant's  failure  to  explain  before 
them  the  matter  of  the  twenty  dollar  note 
which  he  was .  charged  to  have  stolen.  To 
say  nothing  of  the  doubtful  character  of 
this  witness  for  veracity,  for  reasons  before 
stated,  it  is  enough  to  say,  that  even  the 
affidavits  of  the  two  jurors  themselves  to 
the  same  effect  would  have  been  an  insuffi- 
cient ground  for  setting  aside  the  verdict 
of  the  jury.  **Though  the  former  practice 
was  different, "  says  Wharton,  *4t  is  now 
settled  in  England  that  a  juror  is  inadmis- 
sible to  impeach  the  verdict  of  his  fellows. 
'It  would  open  each  juror,'  declared  Mans- 
field, C.  J.,  'to  great  temptation,  and  would 
unsettle  every  verdict  in  which  there  could 
be  found  upon  the  jury  a  man  who  could  be 
induced  to  throw  discredit  on  their  common 
deliberations.'  "  3  Whart.  I  3155.  In  this 
country  the  BngUsh  rule  has  generally  been 
adopted.  Id.  In  Thompson's  case,  8  Gratt. 
641,  650,  Thompson,  J.,  in  delivering  the 
opinion  of  the  court,  admitted  the  well 
settled  English  rule,  and  the  great  pre- 
ponderance of  American  authority  in  the 
same  way,  and  he  quoted  the  strong  lan- 
guage of  Chief  Justice  Hosmer,  in  5  Conn. 
R.  348,  that  ^'the  opinion  of  almost  the 
whole  legal  world  is  adverse  to  the  reception 
of  such  testimony,  and  in  my  opinion,  on 
invincible  foundations."  In  Bull's  case,  14 
Gratt.  613,  626,  632,  most  of  the  authorities, 
English  and  American,  including  those 
of  our  own  State,  on  this  subject,  were 
referred  to ;  and  this  court  concluded  that, 
**in  view  of  all  the  authorities,  and  of  the 
reason  on  which  they  are  founded,  we  think, 
a  general  rule,  the  testimony  of 
iurors  ought  not  to  be  received  to 
*impeach  their  verdict,  especially  on 
the  ground  of  their  own  misconduct." 

But  in  this  case  we  have  not  the  affidavit 
of  the  two  jurors  themselves,  but  only  the 
affidavit  of  a  third  person,  as  to  what  he 
says  he  heard  them  say ;  and  it  is  laid  down 
that  **the  affidavit  of  third  persons  as  to 
what  they  have  heard  jurors  say  respecting 
their  verdict,  is  inadmissible  to  impeach 
it."  3  Wharton,  {  3156.  In  this  case,  too, 
we  have  counter  affidavits  of  two  others  of 
the  jury,  that  in  deciding  the  case  and  ren- 
dering their  verdict,  the  question  of  the 
gttilt  or  innocence  of  the  prisoner  in  taking 
the  twenty  dollar  note  which  Merriman 
charged  the  prisoner  with  having  taken, 
was  not  discussed  or  considered  by  the  jury 
— ^at  least,  so  far  as  the  affiants  heard  or 
believed.  I  am  of  opinion  that  the  ground 
thirdly  relied  on  as  aforesaid  for  setting 
aside  the  verdict  was  insufficient  for  that 
purpose. 

4thly.  As  to  the  ground  that  the  jury, 
after  they  were  sworn  and  during  the  trial, 
were  committed  to  the  custody  and  exposed 
to  the  influence  of  a  deputy  sheriff,  who 
was  a  witness  and  had  testified  to  material 
facts  in  t>ehalf  of  the  Commonwealth  on 
said  trial. 

I  do  not  think  I  can  answer  this  objection 
in  stronger  or  more  appropriate  language 
than   that    which   was  used  by   the  learned 
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judge  of  the  Circuit  court  on  the  same  sub* 
ject,  and  which,  therefore,  I  adopt  as  mine. 
'^The  counsel  for  the  prisoner  argue  that 
this  was  improper,  and  liken  it  to  a  case  of 
a  separation  of  the  jury,  or  their  improper 
intercourse  with  persons  not  of  the  jury. 
If  it  had  even  been  shown  that  the  deputy 
sheriff  was  an  important  witness,  or  had 
any  feeling  against  the  prisoner,  it  seems 
to  me  that  it  would  be  going  a  great  length 
to  presume  that  he  had  violated  his  duty 
and  his  oath,  by  speaking  to  the  jury  on 
the  subject  of  the  trial.  He  took  an  oath 
that  he  would  not  speak  to  them  himself  on 
the  subject  of  the  trial,  nor  suffer  any  other 
person  to  speak  to  them.  The  sheriff 
949  is  obliged  to  speak  *to  the  jury  as 
relates  to  their  comfort  or  wants,  and 
under  the  law,  he  is  obliged  to  take  care  of 
and  provide  for  them,  and  have  the  custody 
of  them  during  the  recess  of  the  court ;  and 
because  he  happened  to  be  called  upon  as 
a  witness  to  prove  a  fact  in  the  case,  how- 
ever immaterial  or  unimportant,  it  seems 
to  me  that  it  ought  not  to  be  presumed  that 
he  violated  his  duty  and  his  oath,  without 
any  motive  for  so  doing. 

In  this  case   it  does  not  appear  that   the 
deputy  was   summoned  as  a  witness.     He 
was  not  examined  in   chief,  but   was  called 
on  as  rebutting  evidence   to   prove  a  single 
fact,    viz:  that   the    prisoner   did   not   fall 
when  he  was  stricken  by  Merriman — a  fact 
not   very   material,    and  which  was  proved 
by  a  number  of  other  witnesses  who  testified 
in  the  cause — indeed,  by  every  one  who  tes- 
tified on  the  subject,  except  Jordan  Martin. 
The    sheriffs  who    had  custody  of   the  jury 
were  sworn  in   court  every   evening  in  the 
presence  of  the   prisoner   and   his  counsel ; 
and    if  there   was  any  objection  to  any  of 
them  having  charge  of  the  jury,  it  ought  to 
have   been    made    then;  and   if   there  was 
any  reason  for  it,  the  court  would  doubtless 
have   prevented  any  improper  person  from 
having   charge    of    it.      That    the    deputy 
sheriff,  Kasey,  should   have   been    casually 
called  on  in  the  progress  of  the  trial,  to  prove 
a  single  fact  which  transpired  in   his  pres- 
ence, and  had  been  already   proved  by  sev- 
eral witnesses,  certainly  did  not  show  that 
he  had  an^'  feeling  about  the   result  of  the 
prosecution,  or  legally  disqualify  him  from 
keeping  the  jury.     It  did  not   tend  to  show 
that    he   was  an    unfit   person  to    perform 
that  office,  and  he  might,    notwithstanding 
that  fact,  have  been  a  very  fit  person  for  that 
purpose.     The  prisoner  may   have  had  per- 
fect   confidence   in   his  integrity,  and  may 
have  preferred  that   he   should  continue  to 
keep  the  jury  after  he   had  given  evidence. 
That  he  was  sworn  for  that  purpose  in  the 
presence  of  the   prisoner,    without  any  ob- 
jection being  made  on  his  part,  shows 
950      that  he   had   no  objection   to  *make ; 
and  it  is  now  too   late   to   make   such' 
an  objection,  for  the  first   time,    in  the  ap- 
pellate   court,    even   if  it  could  have  been 
made  successfully  at   any   time.     It  will  be 
presumed  that  the  officer  performed  his  duty 
and    his  oath,    in    the   absence  of  any  evi- 
,  dence  to  the  contrary. 
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My  attention  has  been  called  to  the  case 
of  McElrath  v.  The  State,  2  Swan  R.  378, 
which  is  supposed  to  have  a  material  bear- 
ing' on  the  question  I  am  now  considering. 
I  always  regard  with  respect  a  decision  of 
the  highest  court  of  a  sister  State,  especially 
when  it  is  supported  by  good  reasons,  al- 
though it  is  not  a  binding  authority*  in  this 
State.  But  in  my  opinion,  and  with  all 
respect  for  the  opinions  of  those  who  diifer 
from  me,  that  case  is  not  at  all  in  point. 
There  a  new  trial  was  awarded  a  prisoner 
convicted  of  manslaughter,  because  it  ap- 
peared that  during  the  progress  of  the  trial 
the  prosecutor  spent  a  night  in  the  room 
with  the  jury,  who  had  been  committed  by 
the  court  to  the  care  of  a  constable,  though 
the  prosecutor  was  the  sheriff  of  the  count3', 
and  all  exceptions  to  the  competency  of  the 
panel  of  jurors  summoned  by  him  were 
waived  by  the  prisoner,  and  though  the 
prosecutor  stated  in  an  affidavit,  that  he 
**made  use  of  no  means  of  any  sort  to  in- 
fluence the  jury.** 

Of  all  persons  concerned  in  a  prosecution, 
the  prosecutor  himself  is   the    most   inter- 
ested, and  the  most  unfit  to  have  charge  of 
the  jury ;  and  accordingly,  in  that  case,  the 
jury  was  placed  in  the  care  of  a  constable, 
who   took   an   oath   to  keep  them  separate 
from  all  other  persons,  and  suffer  no  one  to 
have  any  communication  with  them.     Under 
these  circumstances,  it  was  an  act  of  great 
misbehavior  in   the   prosecutor  (though  he 
was   sheriff)    to   obtrude   himself  into  the 
room  with  the  jury  and  stay   with  them  all 
night,  and  it  was  an   act   from   which   the 
prisoner  might  have  sustained  great  detri- 
ment, notwithstanding   the   affidavit  of  the 
sheriff  that  he  made  use  of  no  means 
951      to    influence   them.     It   is   true  *that 
the  court,  in  its  opinion  in  that  case, 
makes  use  of  an   expression   which,    taken 
by  itself,  might  seem   to  imply  that  a  wit- 
ness is  in  no  case  a   proper  person  to  have 
charge  of  a  jury.     But  we   must  construe 
this   expression    with  the  context.      ''The 
simple   inquiry,    then,    is  (say  the   court) : 
Can  it  be  tolerated  that  the  prosecutor  may, 
at  his  pleasure,  associate  and  hold  commu- 
nication with  the  jury  during  the  progress 
of  the  trial?    And  this  inquiry,    it  seems  to 
us,  admits  of  no  discussion,    if   the  purity 
of  the  trial  by  jury  be  deemed  worthy   of 
preservation.     If  the  prosecutor  may  do  so, 
who    may    not?    May   not  any  stranger  to 
the  prosecution,  or  aily  witness  in  the  case, 
or  any  relative  of  the  deceased,  thus  intrude 
himself  upon  the  jury?**     The  responsibil- 
ities of  a  prosecutor,  further  say  the  court, 
^'ave   of   a   nature   to   inspire   him   with  a 
feeling  of  personal  interest  in  the  result  of 
the  prosecution.     He  may  be,  and  frequently 
is,  a  witness;  his   reputation    is,    in    some 
.degree,    not   unfrequently   involved   in  the 
issue ;  he  is  liable  to  be   subjected  to  costs, 
in  the  event  that   the   court   should  be  sat- 
isfied that  the  prosecution  was  either  frivo- 
lous or  malicious ;  and  likewise  to  an  action 
for   damages   at    the    suit  of   the    injured 
party.**     How  unlike  in  its   circumstances 
is  that  case  to  this?    If,  in  this   case,  Mer- 


riman  had  intruded  himself  into  the  same 
room  with  the  jury  and  staid  all  night,  and 
conversed  freely  with  them,  the  cases  would 
have  been  more  alike.  Here,  after  the 
testimony  in  chief  was  closed  on  both  sides, 
a  deputy  sheriff  was  called  on  by  the  attor- 
ney for  the  Commonwealth  and  testified  to 
a  single  fact  of  little  importance,  which 
happened  to  be  within  his  observation,  and 
which  had  already  been  proved  by  nearly 
all  the  witnesses  on  both  sides.  After  this 
the  deputy  was  sworn,  as  on  former  occa- 
sions, in  the  presence  and  without  any 
objection  of  the  prisoner  or  his  counsel,  to 
keep  the  jury;  and  the  only  question  is, 
whether,  as  matter  of  law,  the  ver- 
952  diet  *is  invalid  for  such  a  cause  and 
under  such  circumstances?  I  say, 
clearly  not. 

I  am  of  opinion  that  this  fourth  and  last 
ground  relied  on  for  setting  aside  tne  ver- 
dict was  insufficient  for  that  purpose. 

And  now  I  have  but  one  remaining-  point 
to  consider,  which  is  the  point  presented 
by  the  second  bill  of  exceptions,  to  wit: 
that  on  the  11th  day  of  September  1872, 
when  the  prisoner  was  brought  into  court 
to  hear  judgment  on  the  verdict,  the  term 
of  the  court  at  which  he  was  tried  had 
ended,  and  it  was  not  competent  for  the 
court  to  enter  up  judgment  on  said  ver- 
dict: and,  therefore,  that  the  court  ou^^ht 
to  have  sustained,  and  not  overruled,  his 
motion  to  arrest  said  judgment  on  that 
ground. 

By  the  Code,  ch.  157,  {  15,  it  is  provided, 
that  '* every  such  term  of  said  courts  (to 
wit :  the  county  courts)  may  continue,  if  it 
be  a  monthly  term,  not  exceeding  six  days, 
and  if  it  be  a  quarterly  term,  not  exceeding- 
twelve  days.  *  *  By  the  act  of  April  27,  1867, 
acts  of  Assembly  1866-*67,  ch.  118,  {  3,  p. 
944,  the  15th  section  of  ch.  157  of  the  Code 
is  amended  and  re-enacted,  the  amendment 
providing  that  ** every  such  term  of  said 
courts  may  continue,  not  exceeding  fifteen 
days,  and  may  adjourn  from  day  to  day,  or 
to  any  day  within  the  fifteen  days."  By 
the  act  of  April  2,  1870,  acts  of  Assembly 
1869-*70,  ch.  38,  p.  35,  passed  after  the 
adoption  of  the  present  constitution,  chapter 
157  of  the  Code  of  1860,  was  amended  and 
re-enacted.  The  chapter  as  amended  con- 
sisted of  11  sections,  while  the  original 
chapter  consisted  of  18.  The  amended 
chapter,  {  2  provides,  that  "there  shall  be 
held  in  each  county  of  this  Commonwealth, 
monthly,  a  term  of  the  County  court,  to  be 
held  at  the  times  prescribed  by  law,  and 
with  the  jurisdiction  hereinafter  provided." 
But  neither  in  that  section  nor  any  where 
else  in  the  chapter,  is  any  thing  said  about 
the  duration  of  the  term;  while  {  10 
953  repeals  "all  acts  *and  parts  of  acts 
inconsistent  with  the  provisions  of 
this  act.'*  If  this  act  repeals  the  pro- 
vision of  the  act  of  1867,  fixing  the  duration 
of  the  term  at  fifteen  days,  tiien  there  is 
now  no  other  limitation  of  the  term  than 
that  which  is  implied  in  the  declaration 
contained  in  the  act  of  1870,  that  th^sre  shall 
be  held  in  each  county,  monthly,   a  term  of 
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the  County  court,  to  be  held  at  the  times 
prescribed  by  law — the  effect  of  which  would 
be,  that  the  term  must  commence  at  the  time 
prescribed  by  law,  but  might  continue  as 
long"  as  the  business  of  the  court  required ; 
not  longer,  however,  than  until  the  day 
fixed  for  the  commencement  of  the  next 
succeeding  term.  If  this  be  the  true  con- 
struction of  the  act  of  1870,  then  certainly 
the  term  of  the  court  at  which  the  prisoner 
was  tried  had  not  ended  when  the  judgment 
against  him  was  pronounced. 

But  it  is  contended  that  the  provision  in 
the  act  of  1867,  fixing  the  duration  of  the 
term,  not  being  inconsistent  with  any  pro- 
vision of  the  act  of  1870,  is  not  repealed  by 
that  act,  but  yet  remains  in  full  force ;  that 
the  term  of  the  court  at  which  the  prisoner 
was  tried  could  not  be  continued  longer 
than  fifteen  days,  counting  the  Sundays 
which  happened  during  that  period  in  the 
number  of  days  fixed  for  the  duration  of  tiie 
court ;  and  that  the  judgment  having  been 
pronounced  on  the  11th  day  of  September 
1872,  which  was  the  sixteenth  day  from  the 
commencement  of  the  term,  counting  the 
two  Sundays  which  intervened  (though 
only  the  fourteenth  day  from  said  com- 
mencement, not  counting  those  Sundays), 
the  said  judgment  was  pronounced  after 
the  end  of  the  term,  and  therefore  was  void. 

The  question  whether  the  aforesaid 
provision  of  the  act  of  1867  was  repealed 
by  the  act  of  1870,  is  an  interesting 
question,  but  not  necessary  to  be  decided 
in  this  case  in  my  view  of  it.  As  I  am 
clearly  of  opinion  that,  if  the  said  provision 
was  not  so  repealed,  but  yet  remains  in  full 
force,  and  the  duration  of  the  term  of 
964  *the  County  court  is  still  limited  by 
law  to  fifteen  days,  Sundays  are  not 
by  our  laws  judicial  days,  and  are  not  to  be 
counted  in  the  number  of  the  fifteen  days 
during  which  the  County  court  is  authorized 
by  law  to  sit  in  a  term.  The  term  **may 
continue  not  exceeding  fifteen  days,"  that 
is  juridical  days  on  which  the  court  may 
lawfully  sit,  and  not  including  Sundays, 
which  are  dies  non,  on  which  the  court  can- 
not sit.  That  such  is  the  construction  of 
every  such  law  in  this  State,  unless  where 
a  contrary  intention  is  clearly  indicated  in 
the  law,  is  expressly  decided  by  this  court 
in  the  recent  case  of  Michie,  &c.,  v. 
Michie's  adm'r,  Ac,  17Gratt.  109,  in  which 
it  was  held  that  Sunday,  being  dies  non 
jnridicus,  is  not  one  of  the  days  of  the  term 
of  a  court.  See  also  the  Code,  ch.  16,  { 
17,  8th  clause,  p.  115;  and  Hill's  case,  2 
Gratt.  594,  612-13.  A  contrary  intention  is 
not  indicated  in  the  act  of  1867.  The  coun- 
sel for  the  prisoner  seemed  to  think  that  it 
was  by  the  provision  that  the  court  may 
adjourn  **to  any  day  within  the  fifteen 
days."  But  that  means  **any  juridical  day 
within  the  fifteen  judicial  days,  during 
which  the  court  is  authorized  to  be  contin- 
ued." It  is  much  more  important  that  the 
law  should  be  settled  than  that  it  should 
be  settled  in  any  particular  way  (which 
indeed  is  a  matter  of  little  importance), 
and  it  has  accordingly  been  settled  with  us. 


I  am,  therefore,  of  opinion  that  the  County 
court  did  not  err  in  overruling  the  prisoner's 
motion  to  arrest  the  judgment. 

I  have  now  considered  and  disposed  of  all 
the  questions  arising  in  this  case.  I  reg^ret 
that  my  opinion  should  have  been  extended 
to  so  great  length,  but  felt  that  it  was  proper 
to  examine  fully  the  arguments  made  by  the 
very  able  counsel  of  the  prisoner,  both  in 
this  court  and  in  the  court  below.  I  think 
there  is  no  error  in  the  judgment,  and  am 
for  affirming  it. 

ANDERSON,  J.     **  When  fresh  pro- 

955  vocation  occurs  between  *preconceived 
malice  and  death,   it  ought  clearly  to 

appear  that  the  killing  was  upon  the  an- 
tecedent malice,  which  may  be  difficult  in 
some  cases  to  show  satisfactorily,  if  the 
new  provocation  be  a  grevibus  one.  In  such 
cases,  says  Hawkins,  it  should  not  be  pre- 
sumed that  they  fought  on  the  old  grudge, 
unless  it  appear  by  the  whole  circumstances 
of  the  fact."  Wharton's  Crim.  Law,  6  Ed., 
i  955 ;  1  Russell  484.  I  do  not  think  it  ap- 
pears from  the  evidence  in  this  case  that 
the  prisoner  had  preconceived  malice.  It 
is  true  that  he  threatened  the  prosecutor 
that  if  he  did  not  withdraw  a  grievous 
charge  he  had  made  against  him,  he  would 
shoot  him.  But  such  threat  does  not  seem 
to  have  been  made  in  malice.  The  prisoner 
did  not  so  regard  it ;  for  their  relations, 
which  were  of  the  most  friendly  character, 
were  not  afiPected  by  it.  They  seemed  to 
have  met  and  parted  as  friendly  as  before, 
associated  together,  drank  together,  and 
talked  with  each  other  in  the  most  friendly 
manner.  And  the  prosecutor  evidently  did 
not  regard  his  threats  as  serious.  The  pris- 
oner does  not  appear  to  be  a  malicious  man, 
as  he  is  exhibited  in  this  record.  His  conduct 
was  not  that  of  a  man  who  had  a  murder- 
ous purpose.  He  was  doubtless  grieved  by 
the  imputation  made  upon  his  character, 
and  his  threat  of  shooting  was  evidently 
made,  not  with  a  malicious  or  murderous 
purpose,  but  as  a  means  of  relieving  his 
character  from  the  imputation,  by  inducing 
Merriman,  the  prosecutor,  to  withdraw  it. 
I  do  not  think  from  the  evidence  that  he 
had  formed  a  fixed  resolution  to  put  his 
threats  in  execution;  but  he  had  serious 
thoughts  of  it  on  the  day  the  shooting  took 
place,  as  is  shown  by  the  inquiry  he  made 
of  the  witness  Wingfield,  will  you  back  mc 
if  I  get  into  any  difficulty ;  will  you  go  my 
bail?  He  was  evidently  considering  the 
consequences  of  such  an  act,  if  he  was  not 
too  drunk  tken  for  reflection.  But  It  does 
not  show  that  he  had  made  up  his  mind 
to  it. 

But   whatever   may  have  been   his 

956  intention  or  purpose  *then,  if  it  was 
to  shoot  the  prisoner,  I  think  the  evi- 
dence shows  plainly  that  he   abandoned   it. 

If  there  was  preconceived  malice,  it  ap- 
pears from  the  evidence  that  he  received 
grievous  fresh  provocation ;  and  it  does  not 
clearly  appear  from  the  evidence,  in  my 
opinion,  that  the  shooting  was  upon  the 
antecedent  malice,  which,  as  we  have  seen, 
it  was  incumbent  on  the  Commonwealth  to 
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make  clear.  On  the  contrary,  I  think  it 
does  plainly  appear  that  it  was  caused  by 
the  fresh  provocation.  I  am  convinced 
from  the  evidence,  that  the  prisoner  would 
not  have  shot  if  he  had  not  been  struck  by 
Merriman.  And  there  is  no  evidence  that 
he  did  any  thing  to  provoke  him  to  strike 
him.  On  the  contrary,  the  evidence  shows 
that  he  endeavored  to  appease  him;  that 
he  put  his  hand  gently  upon  him  and  begged 
him  to  desist,  and  let  the  matter  drop,  when 
he  was  struck  a  blow  by  Merriman,  as  to 
the  force  and  violence  of  which  there  is  a  dif- 
ference of  opinion  among  the  witnesses ;  but 
which  was  of  sufficient  violence,  according 
to'the  testimony  of  Merriman  himself,  to 
stagger  him  back  two  or  three  feet;  accord- 
ing to  the  testimony  of  other  witnesses 
eight  or  ten  feet,  and  according  to  the  tes- 
timony of  one  to  fell  him  to  the  ground, 
he  catching  on  his  hands.  No  other  wit- 
ness saw  him  fall.  The  prisoner  then  drew 
his  pistol,  and  about  the  same  time  Merri- 
man attempted  to  draw  his,  but  it  hung  in 
his  coat,  and  the  prisoner  shot  first,  evi- 
dently, according  to  the  testimony  of  the 
physician  who  dressed  Merriman's  wounds 
and  extracted  the  ball,  while  he  (Merriman) 
was  in  the  act  of  drawing  his  pistol. 

I  concur  with  the  president  in  his  exposi- 
tion of  the  law,  and  only  differ  from  him 
in  inference  from  the  facts  proved.  I  re- 
gard the  certificate  of  the  judge  of  the  court 
of  trial  as  a  certificate  of  facts,  upon  the 
authority  of  our  decision  in  McClung's 
adm'r  v.  Ervin,  recently  decided  and  not  yet 
reported,  in  which  the  cases  on  the  subject 
of  new  trials  are  reviewed.  But  if  it 
957  is  a  certificate  *of  evidence,  as  was 
said  by  Judge  Brockenbrough  in  Green 
V.  Ashby,  6  I^eigh,  p.  135,  I  can  perceive 
no  difference  between  evidence  admitted  to 
be  true  and  facts  proved.  In  this  case  I  do 
not  think  there  is  any  material  or  sub- 
stantial confiict  in  the  evidence,  or  facts 
certified  as  proved.  Some  of  the  witnesses 
saw  what  others  did  not,  as  is  universally 
the  case  among  the  witnesses  of  such  con- 
fiicts.  And  the  difference  as  to  the  force 
of  the  blow  struck  is  only  a  difference  of 
opinion.  The  effect  of  the  blow,  according 
to  all  the  testimony,  shows  that  it  was  a 
violent  one ;  as,  indeed,  it  is  most  likely  it 
would  have  been  from  a  man  who  exhibited 
the  indecent  rage  and  violence  that  Merri- 
man did  at  the  time. 

I  am  of  opinion,  therefore,  that  the  fresh 
provocation  which  there  is  no  evidence  to 
show  was  incited  by  the  priscJtaer,  is  suffi- 
cient to  account  for  the  shooting,  and  that 
the  jury  were  not  justified  by  the  evidence 
in  ascribing  it  to  preconceived  malice — if, 
indeed,  any  ever   existed.     I  think  the  evi- 


dence shows  that  the  prosecutor  was  to  blame 
from  the  beginning  to  the  end  of  the  con- 
troversy. He  charged  the  prisoner  with 
stealing  his  money,  and  instead  of  prose- 
cuting him  for  it,  and  discarding  him  as 
a  thief,  he  was  cheek  by  jole  with  him 
whenever  they  met ;  his  social  and  friendly 
intercourse  with  him  were  unaffected  by  the 
belief  of  Merriman  that  he  was  a  felon. 
But  on  the  occasion  of  the  fight,  conscious 
of  being  armed  himself  with  a  revolver, 
he  goaded  the  prisoner  to  make  an  assault 
on  him,  by  hectoring  and  bullying  over  him, 
and  belching  in  his  teeth  the  most  abusive 
and  insulting  language,  and  assuming  to- 
wards him  the  most  offensive  attitudes,  all 
of  which  was  unavailing  to  provoke  the 
prisoner  to  an  attack,  until  he,  without 
provocation,  struck  the  blow  which  sent 
him  reeling  from  him;  and  then  the  pris- 
oner drew  his  pistol  (the  prosecutor  drawing 
his  almost  simultaneously)  and  fired  on 
him,  and  slightly  wounded  him. 
958  *Some  little  time  elapsed  before  the 
second  fire,  when  they  both  fired 
nearly  simultaneously,  and  Merriman  was 
again  slightly  wounded.  They  had  one  or 
two  more  rounds,  Merriman's  pistol  snap- 
ping every  time,  when  the  prisoner  retreats! 
into  the  tavern  near  by,  one  barrel  of  his 
revolver  being  still  loaded,  and  Merriman 
pursued  him  to  the  door,  apparently  anxions 
to  continue  the  fight. 

I  am  of  opinion,  from  the  best  view  I  can 
take  of  the  evidence,  that  the  fresh  provo- 
cation, which  there  is  no  evidence  to  show 
was  incited  by  the  prisoner,  is  sufficient  to 
account  for  the  shooting ;  and  that  the  jury 
were  not  justified  by  the  evidence  in  as- 
cribing it  to  preconceived  ma^ce. 

I  deem  it  unnecessary  to  notice  the  other 
grounds  on  which  the  reversal  of  the  judg- 
ment is  asked,  this  being,  in  my  opinion, 
sufficient.  But  I  will  only  add  that  I  think 
it  a  bad  practice,  during  the  pendency  of  a 
criminal  trial,  to  commit  the  custody  of 
prisoner  to  a  sheriff,  who  is  examined  as  a 
witness  for  the  Commonwealth,  whether  he 
had  been  regularly  subpoenaed  as  a  witness 
or  not.  In  order  to  preserve  the  purity  of 
trial  by  jury,  I  am  not  prepared  to  say  that 
public  policy  does  not  require  that  the  judg- 
ment in  this  case  should  be  reversed  upon 
that  ground  alone,  if  there  was  no  other. 

Upon  the  whole,  I  am  of  opinion  that  the 
judgment  should  be  reversed,  and  a  new 
trial  awarded  the  prisoner. 

CHRISTIAN  and  STAPLES,  Js.,  con- 
curred in  the  opinion  of  Moncure,  P. 

BOUI^DIN,  J.,  concurred  in  the  opinion 
of  Anderson,  J. 


Judgment  affirmed. 
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ADVERSARY  POSSESSION. 

1.  The  actual  possession  of  land  outside  of 
an  interlock  does  not  constitute  an  adversary 
possession  within  the  interlock,  as  ag'ainst 
the  elder  patentee  and  those  claiming-  under 
him. 

Ciine*s  heirs  v.  Catron,  378 

2.  What  the  kind  of  possession  which  will 
sustain  the  defense  of  adversary  possession 
ag-ainst  a  party  claimin^sr  under  a  patent. 

Idem^       378 

3.  D  has  an  estate  in  fee  defeasible  upon 
her  dying^  without  leaving  a  child  living*  at 
her  death.  She  conveys  the  land  with  gen- 
eral warranty,  and  dies  without  having  had 
a  child.  The  purchaser  from  D  could  not 
hold  adversary  possession  of  the  land  before 
her  death  without  leaving  a  child. 

Elys  V.  Wynne  &  als,,  224 

ACQUIESCENCE. 

When  a  party  will  be  bound  by  acquies- 
cence in  a  decree.  See  Appellate  Court,  No. 
1  and 

Burton  v.  Brown* s  ex^ors  &  als,,  1 

AGENTS. 

1.  The  president  of  a  bank  has  no  author- 
ity virtute  officii,  to  make  any  admissions 
which  will  release  the  maker  of  a  note  to  the 
bank  from  his  legal  responsibility  created  by 
the  note. 

Hod^e^s  ex^or   v.  First  Nat.  Bank 
Richmond,  51 

2.  An  alien  enemy  may  have  an  agent  in 
the  enemy's  country  to  collect  debts  due  him 
and  preserve  his  property. 

Hale\.  WaU&aL,  •  424 

Wall  V.  Slushen,  ATA 

3.  An  agent  is  appointed  before  the  war 
to  collect  debts ;  his  authority  is  not  sus- 
pended because  it  is  illegal  to  remit  to  his 
principal  who  is  living  outside  of  the  Con- 
federacy; but  it  is  the  duty  of  the  agent  to 
receive,  and  the  duty  of  the  debtor  to  pay. 

Idem,        424 

4.  The  receipt  of  the  payments  of  the  debts 
in  bank  notes  and  Confederate  currency  in 
1862,  in  the  absence  of  instructions  from  his 
principal  not  to  receive  such  money,  was  not 
improper.  Idem,        424 

5.  The  agent  never  used  the  money,  but  at 
once  deposited  it  in  bank,  he  having  no 
money  of  his  own  deposited  there ;  and 
though  the  deposit  was  in  his  own  name,  he 
intending  it  for  the  benefit  of  his  principal. 
This  was  not  a  conversion  of  the  money  to 
his  own  use,  so  as  to  make  him  debtor  for  the 
amount;  but  was,  under  the  circumstances, 
not  improper ;  and  he  is  not  responsible  for 
the  loss.  Idem,        MA 

6.  Bonds  are  given  to  S,  secretary,  &c.,  a 
voluntary  association,  and  a  deed  of  trust 


executed  to  secure  them.  And  S  is  directed 
by  the  association  to  proceed  to  collect  all  the 
debts  belonging  to  them.  Though  by  the 
by-laws  the  secretary  was  to  be  elected  annu- 
ally, yet  as  S  continued  to  act  as  such,  and 
was  so  recognized  by  the  association,  it  was 
competent  for  him  to  direct  the  enforcement 
of  the  deed  of  trust. 

Sanfrston,  cor.  sec,^  &c,,  v.   Gordon 
df  Riely,  755 

7.  It  is  not  competent  for  the  grantors  in 
the  deed  of  trust  to  question  the  authority  of 
S  to  take  the  deed  as  security  for  the  bonds; 
that  will  be  presumed  until  his  principals 
disavow  the  act.  Idem,       755 

ALIEN  ENEMY. 

1.  An    alien   enemy    may    have    an 
960      agent  •in  the  enemy's  country  to  col- 
lect debts  due  to  him  and  preserve  his 
property. 

Hale  y.  Wall  &  aL,  424 

Wall  V.  Slusher,  424 

2.  See  Agents,  No.  3,  4,  5,  and 

Idem,        424 

3.  Money  received  by  an  executor  during 
the  war  belonging  to  a  citizen  of  Indiana, 
was  confiscated  by  the  Confederate  govern- 
ment. Hbi«d  :  The  Confederate  government, 
in  the  exercise  of  her  belligerent  rights,  had 
authority  to  confiscate  the  property  of  alien 
enemies;  and  the  executor  is  not  responsible 
for  the  amount  confiscated. 

Newton* s  ex* or  v.  Bushong  6f  al,,       628 
APPEALS. 

1.  See  Appellate  Court,  No.  1,  2,  and 
Burton  v.  Brown* s  ex*ors  &  als,,  1 

2.  In  a  suit  by  R  against  H  for  specific 
performance  of  a  contract  for  the  sale  of  one 
hundred  and  fifty  acres  of  land,  part  of  a 
large  tract  of  two  thousand  six  hundred  acres, 
sold  by  W  to  C,  under  whom  both  B  and  H 
claim,  the  court  holding  that  B  was  entitled 
to  recover,  directed  a  surveyor,  named,  to  go 
on  the  land  and  lay  off  the  one  hundred  and 
fifty  acres  by  metes  and  bounds,  and  report 
to  the  court.  Before  the  survey  is  made,  H 
obtains  an  appeal  from  the  decree.  Hei^d  : 
The  appeal  should  not  have  been  allowed 
until  the  report  was  made;  and  therefore 
dismissed. 

Higginbotham  v.  Brown,  323 

3.  An  appeal  from  the  decree  of  the  court 
refusing  to  allow  a  bill  of  review  to  be  filed, 
if  the  decree  was  final,  brings  up  for  consid- 
eration the  correctness  of  the  first  decree  ; 
and  if  the  first  decree  was  interlocutory, 
brings  up  the  whole  case. 

Ambrouse*s  heirs  v.  Keller,  769 

4.  If  the  petition  for  an  appeal  is  presented 
within  the  period  for  the  limitation  of  ap- 
peals, it  is  sufficient.  Idem,       769 
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APPELLATE  COURT. 

1.  A  party  may  be  concluded  by  his  acqui- 
escence in  a  decree  affecting"  his  rights,  made 
in  the  progress  of  the  cause ;  under  which 
decree  he  takes  a  part  of  the  fund  affected  by 
it,  and  makes  no  objection  to  it  until  after  the 
final  decree  in  the  cause  made  twenty  years 
after  it. 

Burton  v.  Brown'' s  ex^ors  &  als,,        1 

2.  An  appeal  by  one  party  from  a  decree 
overruling  some  exceptions  to  a  commis- 
sioner's report,  and  sustaining  others,  and 
re-committing  the  report,  brings  up  the  whole 
cause ;  and  the  decree  of  the  court  of  Appeals 
affirming  the  decree  of  the  court  below, 
concludes  all  questions  previously  decided, 
whether  in  favor  of  the  appellants  or  appel- 
lees. 

Identj        1 

3.  In  a  case  in  which  a  jury  is  dispensed 
with,  and  the  case  is  submitted  for  trial  to 
the  court,  upon  a  bill  of  exceptions  to  the 
judgment,  all  the  evidence  is  to  be  inserted 
in  the  bill ;  and  in  the  appellate  court  it  will 
be  considered  as  on  a  demurrer  to  the  evi- 
dence. 

Hod^e*5  ex^or  v.   First  Nat,  Bank 
Richmond  f  51 

4.  In  such  a  case  when  the  judgment  is  for 
the  plaintiff,  and  the  defendant  excepts,  if 
it  appears  that  a  witness  for  the  defend- 
ant, on  his  examination  in  chief  makes  a 
statement  of  a  fact  one  way,  and  upon  his 
cross-examination  makes  it  in  a  materially 
different  way,  the  first  statement  is  to  be  re- 
jected, and  the  last  is  to  be  taken  as  correct. 

Idetn^        51 

'  5.  When  depositions  are  taken  and  filed  in 
a  cause,  both  parties  having  been  present 
when  they  were  taken,  and  the  decree  is  obvi- 
ously based  upon  them,  the  omission  to  refer 
to  them  in  the  decree  will  be  considered  a 
clerical  mistake,  and  the  cause  will  be  con- 
sidered as  heard  upon  them  as  well  as  upon 
the  other  papers. 

Day  V.  Hale  &  als.,  146 

Hale  V.  Hare  6f  als.,  146 

6.  Upon  a  motion  for  a  new  trial  of  an 
issue  out  of  chanc€sry»  on  the  ground  that 
the  verdict  is  contrary  to  the  law  and  the 
evidence,  the  judge,  overruling  the  motion, 
refuses  to  certify  the  facts  proved,  because 
the  testimony  was  conflicting,  but  all  the 
oral  testimony  is  certified.  The  appellate 
court  will  consider  not  merely  whether  the 
evidence  adduced  before  the  jury  warrants 
the  verdict,  but  also  whether  having  regard 
to  the  whole  case,  further  investigation  is 
necessary  to  attain  the  ends  of  justice. 

Powell  &  wife  v.  Manson,  177 

7.  In  such  a  case,  although  there  may 
have    been  a  misdirection   by  the  court,  or 

evidence  may  have  been  improperly 
%1      *rejected,    a    new  trial    will    not    be 

granted  if  the  verdict  appears  to  be 
right  upon  a  consideration  of  all  the  evidence, 
including  that  which  was  rejected. 

Idem,        177 

8.  A  creditor  extendinir  the  land  of  his 
debtor  under  an  elegit^  stands  in  judgment 
of  law  as  if  he  had  taken  a  lease  for  years  in 


satisfaction  of  his  debt ;  and  by  virtue  of 
such  extent  he  acquires  a  title  to  the  prem- 
ises which  may  be  the  subject  of  adjudication 
in  this  court  as  a  controversy  concerning'  the 
title  to  land. 

Lyons  v.  McGuire^  202 

9.  The  record  stating  that  by  consent  of 
parties  the  cause  is  revived  against  the  per- 
sons therein  named,  heirs  at  law  of  the 
defendant  who  had  died,  and  no  objection 
having  been  made  on  this  ground,  in  the  cir- 
cuit court,  the  appellate  court  must  presume 
the  revival  regularly  entered,  with  the  con- 
sent of  the  proper  parties. 

Buchanan  &  als.  v.  King's  heirs^         414 

10.  Plaintiffs  sue  as  heirs  at  law  of  K. 
The  defendant  answers,  and  does  not  ques- 
tion their  right  to  su^  in  that  character,  and 
no  question  is  made  or  suggested  in  the  court 
below  of  their  right  to  sue  as  such  heirs ;  and 
throughout  the  proceedings  it  is  implied,  if 
not  expressly  conceded,  that  they  are  prop- 
erly before  the  court  as  such  heirs  It  is  too 
late  to  object  in  the  appellate  court,  to  the 
decree,  for  the  want  of  the  proof  of  the  fact. 

Idem^         414 

11.  H  brings  two  actions  of  debt  aguinst 
E,  and  the  plea  in  both  is  payment.  The  par- 
ties agree  that  the  suits  shall  be  tried  tog-ether, 
and  there  is  one  verdict  and  judgment  for 
the  amount  of  the  debts  in  both  actions. 
The  court  might  have  made  an  order  to  con- 
solidate the  actions  ;  and  the  agreement  was 
in  effect  a  consolidation  of  the  causes ;  and 
there  was  no  error  which  can  be  set  up  for 
the  first  time  in  the  appellate  court. 

Eagles  V.  Hook,  510 

12.  The  note  sued  on  in  one  of  the  actions 
was  payable  in  good  Virg'inia  currency. 
There  having  been  no  objection  to  the  form 
of  the  action  in  the  court  below,  it  cannot  be 
made  in  the  appellate  court.         Idem,        510 

13.  Upon  a  bill  for  a  new  trial  of  an  action 
at  law,  on  the  ground  of  after-discovered 
evidence,  the  record  of  the  case  at  law  not 
showing  what  evidence  was  before  the  jury, 
or  what  facts* were  proved  on  the  trial,  and 
the  chancery  record  not  g'iving  that  informa- 
tion ;  and  the  same  judge  who  tried  the  cause 
at  law,  having  dissolved  the  injunction  and 
dismissed  the  bill,  the  appellate  court  has 
not  the  materials  to  enable  them  to  review 
the  decree  ;  but  must  presume  it  is  correct. 

Markham  v.  Boyd,  544 

14.  When  appellate  court  will  not  disturb 
a  verdict  approved  by  the  court  below,  scal- 
ing a  debt.  See  Confederate  Contracts  Mo. 
6,  and 

Hilb,for,  &c,  V.  Peyton  &  als,,         550 
Calbreath  v.  Va,  Porcelain  and  Earth- 
enware Co,,  697 

15.  On  the  trial  of  an  action  for  slander,  in 
the  progress  of  the  trial,  the  defendant  takes 
several  exceptions  to  the  rulings  of  the  court. 
The  jury  find  a  verdict  for  $500 ;  and  the  plain- 
tiff by  counsel,  releases  upon  the  record,  five 
dollars  of  the  damages  assessed  by  the  jury, 
and  the  court  renders  a  judgment  for  $495  : 
to  all  of  which  the  defendant  objected  at  the 
time.  The  release  was  in  fraud  of  the  juris- 
diction of  the  Supreme  Court  of   Appeals, 
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and  is  void  ;  and  this  court  has  jurisdiction 
to  hear  and  decide  the  cause  upon  appeal. 
Hansbrough  &  wife  v.  Stinnett^  593 

16.  The  decree  of  the  court  of  Appeals 
upon  a  question  decided  by  the  court  below, 
is  final  and  irreversible,  and  upon  a  second 
appeal  in  the  cause  the  question  decided 
upon  the  first  appeal  cannot  be  reversed. 

y.   '  B,    CampbeWs  ex^ors  v.  A,   C 
CampbeWs  ex'or,  649 

17.  In  such  a  case  the  conclusiveness  of  the 
decree  of  the  court  of  A  ppeals  is  the  same, 
whether  the  first  appeal  was  from  a  final  or 
interlocutory  decree  of  the  court  below.  All 
the  decrees  of  the  appellate  court  are  in  their 
nature  final :  except  possibly  where  that 
court  disposes  only  of  a  part  of  the  case  at 
one  term,  and  reserves  it  for  further  and 
final  action  at  another.  Identy        649 

18.  When  the  Court  of  Appeals  makes  a 
decree,  and  sends  the  cause  back  for  further 
proceeding's,  there  cannot  be  a  bill  of  review 
to  correct  the  decree  of  the  Court  of  Appeals 

for  errors  apparent  on  the  face  of  the 
962       record.    But    there  *may    be    such  a 

bill  to  correct  the  decree  on  the  ground 
of  after-discovered  evidence. 

Idem^        649 

19.  But  to  sustain  a  bill  of  review  in  such 
a  case,  the  greatest  caution  should  be  ob- 
served; and  the  new  matters  to  be  suffi- 
cient ground  for  reversal  of  the  decree,  ought 
to  be  very  material,  and  newly  discovered, 
and  unknown  to  the  party  seeking  re}ief  at 
the  time  the  decree  was  rendered,  and  such 
as  could  not  have  beeil  discovered  by  the 
use  of  reasonable  diligence.         Idem,        649 

20.  Just  before  the  death  of  C,  he  assigns 
his  bonds  and  notes  to  his  brother  for  himself 
and  his  brothers.  The  wife  of  C.  survives 
him  only  two  months.  In  a  suit  by  her  execu- 
tors against  the  executors  and  legatees  of  C. 
for  a  settlement  of  the  executorial  accounts, 
the  validity  of  the  assignment  by  C.  of  his 
bonds  and  notes,  as  against  his  wife,  is  in 
question,  and  the  Court  of  Appeals  decides 
it  is  invalid,  and  sends  the  cause  back  for  an 
account,  with  authority  to  the  plaintiffs  to 
propound  to  the  defendants  such  interrogato- 
ries as  may  be  pertinent  and  material  to 
take  the  account  according  to  the  principles 
of  the  decree.  The  plaintiffs  inquire  what 
notes  and  bonds  were  assigned,  and  the 
amount,  and  when  and  how  they  had  been 
distributed  among  the  parties,  which  had 
and  which  had  not  been  collected,  and  the 
present  condition  of  them.  The  defendants 
have  no  right  to  avail  themselves  of  these 
questions  for  the  purpose  of  making  such 
answers  as  might  tend  to  show  the  validity  of 
such  assignment ;  and  then  rely  upon  these 
answers  as  ground  for  reversing  the  decree 
of  the  Court  of  Appeals.  Such  answers  are 
impertinent  and  immaterial,  and  not  accord- 
ing to  the  principles  of  the  decree ;  and 
aiford  no  ground  for  reversing  it. 

Idem,        649 

21.  In  debt  on  a  bond  given  in  March,  1864, 
for  property,  payable  with  interest  in  three 
years,  the  court  below,  to  whom  the  case 
was  submitted  for  trial,  having  scaled  the 
debt  as  of  the  value  of  the  property  at  the 


time  of  the  contract,  and  this  appearing  to 
be  according  to  the  justice  of  the  case,  the 
appellate  court  will  not  disturb  the  judg- 
ment. 

Calbreath  v,  Va»  Porcelain  and  Earth- 
enware Co,,  697 

22.  Though  the  bill  of  exceptions  to  the 
refusal  of  the  court  to  grant  a  new  trial,  pur- 
ports to  certify  the  facts,  yet  it  may  appear 
from  the  bill  of  exceptions  itself,  that  the 
evidence  is  certified.  And  this  is  shown 
when  the  facts  certified  are  contradictory. 

Read^s  case,  92A 

23.  In  such  a  case  where  the  evidence  is 
certified,  the  appellate  court  will  not  reverse 
the  judgment,  unless  after  rejecting  all  the 
parol  evidence  of  the  exceptor  and  giving 
full  faith  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  court  below  shall 
appear  to  be  wrong.  Idem^        924 

24.  For  the  principles  by  which  an  appel- 
late court  will  be  governed  in  considering  the 
question  of  reversing  the  judgment  of  the 
court  below  refusing  to  grant  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  the 
Evidence.    See  opinion  of  Moncure,  P. 

Idem,        924 

25.  In  a  case  of  a  prosecution  for  malicious 
shooting  with  intent  to  kill,  where  there  has 
been  a  previous  grudge  and  also  an  immedi- 
ate provocation,  it  is  for  the  jury  to  deter- 
mine whether  the  shooting  was  induced  by 
the  previous  grudge,  or  the  immediate  prov- 
ocation ;  and  it  is  not  for  an  appellate  court 
to  reverse  their  judgment,  which  the  judge 
who  tried  the  case  declines  to  set  aside. 

Idem^        924 

ARDENT  SPIRITS. 

1.  A  County  court  has  a  discretion  to  grant 
or  refuse  a  certificate  for  obtaining  a  license 
to  retail  ardent  spirits  to  a  person  who  has 
obtained  a  license  to  keep  an  eating  house ; 
and  the  action  of  the  County  court  is  final 
and  conclusive  on  the  question. 

French  v.  Noel,  454 

2.  In  such  a  case,  if  the  judge  of  the  Circuit 
court  allows  an  appeal  from  the  order  of  the 
County  court  granting  the  certificate,  and 
reverses  and  annuls  the  order,  with  costs; 
the  said  action  of  the  judge  and  the  court  is 
coram  non  judice,   and  of  no  effect. 

Idem,        454 

3.  After  the  judisfment  of  the  Circuit  court 
has  been  rendered,  as  well  as  before,  the  per- 
son injured  by  the  judgment  may  apply  to 
the  Court  of  Appeals  for  a  writ  of  prohibition, 
to  restrain  the  appellant  and  the  judge  from 
proceeding  to  enforce  the  said  judgment. 

Idem,        454 

963      ♦ASSIGNOR  AND  ASSIGNEE. 

1.  The  negligence  of  an  assignee  in 
the  prosecution  of  a  suit,  whereby  interest 
on  the  prior  debts  was  accumulated,  and  the 
property  deteriorated,  bars  him  or  his  admin- 
istrator from  any  recovery  against  the  estate 
of  the  assignor. 

Wilson* s  adm'r  v.  Barclay* s  ex* or  6f 
als,,  534 

2.  Negligence  in  enforcing  a  deed  of  trust 
on  personal  property,  given  to  the  assignor 
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to  secure  the  debt,  by  which  it  was  allowed 
to  be  lost  to  the  trust,  bars  the  assignee's  re- 
covery against  the  estate  of  the  assignor. 

Ideniy       534 

3.  In  1843  W  assigns  bonds  on  D  to  B.  B 
not  having  done  anything  to  recover  the  debt 
until  1848,  and  his  administrator  not  having 
brought  his  suit  against  W*s  adm'r  until 
1860,  it  is  upon  the  plaintifip  to  show  clearly 
that  the  money  could  not  have  been  made 
out  of  D's  property.  Idem^        534 

4.  If  D  was  insolvent  at  the  time  of  the 
assignment  of  the  bonds,  or  when  he  became 
so  afterwards,  if  B  relied  on  D's  insolvency 
as  excusing  B's  prosecution  of  his  suit 
against  D,  B  should,  as  soon  as  he  ascer- 
tained the  fact,  have  given  notice  to  his 
assignor,  and  should  have  offered  to  return 
the  bonds ;  and  not  having  done  this,  he  can- 
not recover  against  him.  Jdetn^        534 

5.  See  Bankruptcy ^  No.  1,  2,  3,  4,  and 

Cannon  &  aL  v.  Well fordy  judge ^        195 

ASSUMPSIT. 

1.  In  assumpsit  by  the  contractor  against 
a  county,  for  the  price  contracted  to  be  paid 
for  building  a  jail,  it  is  not  necessary  to  set 
out  the  dimensions,  or  a  description  of  the 
building  in  the  declaration. 

Carroll  County  v.  Collier ^  302 

2.  In  such  a  case,  the  contract  set  out  in  the 
count  fixes  a  time  within  which  the  jail  is  to 
be  completed,  but  there  is  no  averment  that 
it  was  completed  within  the  time.  The  count 
is  defective.  Idetn^        302 

ATTORNEY  AT  LAW. 

1.  Where  a  defendant  at  law  has  been  pre- 
vented from  making  his  defence,  by  the 
assurances  or  promises  of  the  counsel  for  the 
plaintiff,  a  court  of  equity  will  relieve  him. 

Holland  &  Wife  v.  Trotter,  136 

2.  For  the  authority  of  counsel  in  a  cause, 
see  opinion.  Idem,        136 

mison  &   Wife,  &c.,  v.  Smith,        493 

BANKRUPTCY. 

1.  B  and  S  were  partners  in  Richmond, 
and  failed.  On  the  30th  of  May  1868,  B 
applied  to  the  bankrupt  court  in  Richmond, 
for  the  benefit 'of  the  bankrupt  law,  and  on 
the  same  day  was  adjudicated  a  bankrupt ; 
and  subsequently  C  was  appointed  his  as- 
signee. On  the  day  previous  S  instituted 
proceedings  in  bankruptcy  in  New  York, 
where  they  had  also  carried  on  business, 
against  B,  to  have  B  and  S  as  partners  de- 
clared bankrupts;  and  on  the  21st  of  July 
they  were  both  regular  adjudicated  bank- 
rupts, and  D  was  appointed  assignee.  B  Sl 
S,  as  partners,  had  brought  suits  in  Rich- 
mond, which  were  pending  when  they  were 
declared  bankrupts.     Hbi^d  : 

1.  That  not  C  alone,  nor  C  and  D  jointly, 
are  entitled  to  be  entered  as  plaintiff  or 
plaintiffs  in  said  suits ;  but  D  alone  should 
be  plaintiff.  And  it  seems  that  the  law  is 
the  same,  though  the  proceedings  in  bank- 
ruptcy were  commenced  by  both  on  the 
same  day. 

Cannon  &  al.  v.  Wellford,  judge,         195 


2.  The  bankruptcy  of  B  and  S  having 
been  suggested  on  the  reco*'d  in  the  pend- 
ing suits,  no  further  pro'*  ,^lngs  in  these 
suits  can  be  taken  in  th^ut'  names. 

Idem,        195 

3.  If  C  had  been  regularlj^  appointed 
assignee  of  B,  it  would  have  been  proper 
to  allow  him  to  become  a  party  on  the 
record,  as  holding  rights  in  common  with 
the  other  partner  and  his  assignee;  such 
being  the  regular  and  proper  mode  of  col- 
lecting the  outstanding  social  assets. 

Idem,        195 

4.  But  C  was  not  the  proper  assignee  of 
B.  The  New  York  court  having  first  taken 
cognisance  of  the  matter  as  to  both  part- 
ners, acquired  complete  and  exclusive  juris- 
diction of  the  whole  case ;  the  assignee 
appointed  by  that  court  was  the  regular 
assignee  of  both  partners  ;  and  it  was  not 
competent  to  the  Virginia  tribunal,  by  sub- 
sequent   proceedings,    to    oust    the 

964         jurisdiction  *and  appoint  other  and 
different  assignees.         Idem,        195 

5.  The  fact  that  there  were  assets  in 
different  districts  and  different  States,  does 
not,  in  any  degree,  affect  the  rights  of  the 
assignee.  He  represents  the  bankrupts 
and  their  estate  in  every  State,  and  collects 
the  assets  wherever  found.      Idem,        195 

BANKS. 

1.  The  president  of  a  bank  has  no  author- 
ity, virtute  officii,  to  make  any  jadmissions 
which  will  release  the  maker  of  a  note  to  the 
bank  from  his  legal  responsibility  created  by 
the  note. 

Modge^s  ex^or  v.  First  Nat,  Bank 
Richmond,  21 

2.  See  Checks  on  Banks,  and 

Purcell  V.  Allemong  &  Son,  739 

BILL  OF  REVIEW. 

1.  Bill  to  review  a  decision  of  the  Court  of 
Appeals,  will  only  lie  on  the  ground  of  after- 
discovered  evidence.  For  the  rules  govern- 
ing it  in  such  case,  see  Appellate  Court,  No. 
18,  19,  and 

J,  B,    Campbell's  ex'ors    v.   A,   C. 
CampbelVs  ex' or,  649 

BONDS. 

1.  How  county  bonds  may  be  made  avail- 
able as  a  security  to  satisfy   a  debt. 

See  Securities,  No.   1,  2,   and 
Alex,,  Loud,  <Sf  Hamp.  R,  R,  Co,  v. 
Burke  dfals,,  254 

2.  Twelve  months  after  date  I  bind  my- 
self, &c.,  to  pay  C  twenty-five  hundred  dol- 
lars in  currency  at  its  specie  value,  with 
interest  from  date,  June  23rd,  1865.  Two 
judges  hold  the  word  "dollars"  to  mean 
specie  dollars;  two  that  it  is  a  contract  to 
pay  currency  at  its  specie  value ;  and  one 
that  it  is  a  contract  to  pay  currency  at  its 
specie  value  at  the  time  of  payment. 

Caldwell  v.  Craig,  340 

3.  A  bond  given  in  October  1863,  for  the 
price  of  slaves  purchased  at  a  judicial  sale* 
is  valid  and  binding ;  and  may  be  enforced 
after  the  war,  and  after  the  adoption  of  the 
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13th  ameodment  of  the  constitution  of  the 
United  States. 

Henderlite       Thurman^  466 

4.  Though  judgements  have  been  recovered 
on  bonds 'given  at  a  judicial  sale  made  in 
October  1863,  without  any  question  as  to  the 
scaling  of  them,  yet  the  cause  being  still 
pending,  the  claim  to  have  them  scal^  may 
be  made  and  adjudicated  in  that  cause. 

Idem,        466 

5.  See  Confederate  Contracts,  No.  7,  and 
Bowman  v.  McChesney,  609 

6.  There  is  no  legal  difference  between  a 
bond  payable  **when  demanded,"  or  "on 
demand,"  and  one  payable  **on  call"  or  "at 
any  time  called  for."  In  each  case  the  debt 
is  payable  immediately.  Idem,        609 

7.  See  Mistake,  No.  1,  and 

Peyton  v.  Harman,  643 

8.  P  executes  his  bond  to  H  for  $5,000,  pay- 
able with  interest  one  year  after  date.  On 
the  bond  there  is  an  endorsement  that  one 
twenty-fifth  of  the  principal  of  the  bond 
with  the  interest  due  at  the  end  of  the  year, 
and  so  on  from  year  to  year  ;  the  credit  not 
exceeding  twenty-five  years.  H  brings  debt 
upon  the  bond  against  P,  and  declares  upon 
the  bond,  omitting  the  endorsement.  P 
craves  oyer  of  the  bond  and  endorsement, 
and  demurs.     Hbi«d  : 

1.  The  words  "to  be  paid"  have  been 
obviously  omitted  from  the  endorsement  by 
mistake,  and  they  will  be  supplied. 

Peyton  v.  Harman,  643 

2  The  endorsement  changes  the  contract 
from  a  contract  to  pay  in  one  year,  to  a 
contract  to  pay  the  same  amount  in  twenty- 
five  annual  payments;  and  the  demurrer 
should  be  sustained.  Idem,        643 

3.  Debt  cannot  be  maintained  upon  the 
bond  until  the  whole  is  due ;  and  therefore 
the  demurrer  should  be  sustained. 

Idem,        643 

9.  V  executes  to  C  a  bond  for  the  purchase 
of  property,  dated  March  30th,  1864,  to  be 
paid,  with  interest,  three  years  from  the  date, 
"in  the  currency  used  in  the  common  business 
of  the  country  at  the  date  of  maturity."  Pa- 
rol evidence  is  admissible  to  show  what  was 
the  true  understanding  of  the  parties  in  re- 
spect to  the  kind  of  currency  in  which  the 
same  was  to  be  performed,  or  with  reference 
to  which,  as  a  standard  of  value,  it  was  made 
and  entered  into. 

Cat  breath     v.     Va,    Porcelain     and 
Earthenware  Co,,  697 

BUII^DING  FUND  ASSOCIATIONS. 

1.  W,   a  shareholder  in  a  Building 
965      *Fund  Association,  having  obtained  an 

advance  of  money  on  his  shares,  the 
association  thereby  acquired  the  right  of 
property  therein  ;  and  the  assignment  of  the 
shares  to  the  association  for  the  advance  he 
received,  was  not  a  hypothecation  for  a  loan, 
but  an  absolute  surrender  of  them  to  the  asso- 
ciation, whereby  they  Were  sunk  and  extin- 
guished, and  cannot  entitle  the  said  W  to 
participate  in  the  final  division  and  distribu- 
tion of  the  funds  of  the  association. 

White  V.  Mech.  Building  Fund  As- 

sedation,  233 


2.  Such  final  division  and  distribution  is 
required  to  be  made  when  the  accumulated 
fund  is  sufficient  to  pay  to  each  of  the  unre- 
deemed shares  the  par  value  of  the  shares, 
after  the  payment  of  all  the  debts  and  liabil- 
ities of  the  association.  Idem,        233 

3.  The  assignment  of  his  shares  by  W  to 
the  association,  does  not  release  him  from  his 
covenant,  as  a  party  to  the  articles  of  the  as- 
sociation, to  make  his  regular  monthly  pay- 
ments on  shares,  and  on  account  of  fines  ; 
and  the  enforcemedt  of  his  said  obligations 
is  secured  by  his  bond  and  deed  of  trust,  by 
which  he  obligates  himself  to  pay  six  per 
cent,  interest  on  the  sum  receiv^,  as  author- 
ized by  §  8,  of  the  statute,  until  the  termina- 
tion of  the  association  ;  and  the  transaction 
between  the  parties  is  not  usurious. 

Idem,        233 

4.  For  any  default  in  payment  of  monthly 
dues  or  fines,  the  trustees  in  the  deed  of  W 
are  authorized  and  required  to  sell,  when  re- 
quested by  the  board  of  directors  of  the  asso- 
ciation, the  property  conveyed  to  them  in 
trust  by  W,  not  only  to  satisfy  the  arrearages 
of  monthly  dues  and  fines  due,  but  also  such 
sum  as  may  be  due  and  payable  by  him  on 
account,  or  in  lieu,  of  the  principal  sum  ad- 
vanced or  paid  to  him  for  his  shares ;  to  be 
ascertained  and  determined  by  the  referees 
appointed  by  the  articles  of  association  for 
that  purpose,  according  to  the  rate  at  which 
the  shares  may  be  redeeming  at  the  time  the 
sale  is  advertised  to  take  place.  But  such 
sale  should  not  be  made  until  such  indebted- 
ness is  ascertained.  Idem,        233 

5.  If  W  obtains  an  injunction  to  a  sale 
under  the  deed  of  trust,  on  grounds  that  are 
insufficient  or  unsustained,  the  injunction, 
nevertheless,  should  not  be  dissolved  until 
indebtedness  is  ascertained  by  a  commis- 
sioner of  the  court.  Idem,        233 

6.  A  court  of  equity  has  jurisdiction,  at  the 
suit  of  the  holders  of  unredeemed  shares  in 
a  building  fund  association,  to  call  the  re- 
deemed shareholders  to  account,  enforce 
payment  of  what  they  respectively  owe,  dis- 
tribute the  fund  among  the  unredeemed  share- 
holders, and  wind  up  the  institution. 

Edelin  &  als,  v.  Pascoe  &  als„  826 

7.  In  taking,  the  accounts  of  the  redeemed 
shareholders,  interest  is  not  to  be  charged 
upon  the  interest  and  premiums  charged 
against  them  on  the  books  of  the  association. 

Idem,        826 
CHECKS  ON  BANKS. 

1.  A  check  upon  a  bank  must  be  presented 
for  payment  in  a  reasonable  time,  in  order 
to  charge  the  drawer. 

Purcell  V.  Allemong  &  Son,  739 

2.  If  a  check  is  presented  for  payment, 
and  payment  refused,  and  notice  is  given  to 
the  holder  at  any  time  before  the  bank  fails, 
the  drawer  is  not  discharged,  if  it  is  shown 
that  he  is  not  prejudiced  by  the  delay ;  and 
if  prejudiced  he  is  only  discharged  pro  tanto. 

Idem,        739 

3.  If  the  holder  of  a  check  fails  to  present 
it  for  payment,  when  he  might  do  it,  until 
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after  the  bank  fails,  the  drawer  is  not  respon- 
sible, if  he  had  funds  in  the  bank  for  its 
payment.  I  dent  ^        739 

4.  If  the  holder  of  a  check  is  not  able  to 
present  it  by  reason  of  the  removal  of  the 
bank  and  the  condition  of  the  country,  he 
should  give  notice  of  the  fact  to  the  drawer, 
and  oflFer  to  return  it.  And  if  he  fails  to  do 
so,  the  drawer  is  not  liable.         Idem^        739 

5.  Though  the  holder  of  a  check  is  dis- 
abled, so  that  he  cannot  go  in  person  to  pre- 
sent the  check  for  payment,  yet  if  he  might 
have  sent  it  by  mail,  he  will  not  be  excused 
for  not  presenting  it.  Idem^        739 

COMMISSIONS. 

1.  When  executor  entitled  to  commissions 
on  fund,  see  Executors^  No.  5,  and 

/.    B,   CampbelVs   ex^ors   v.  A,  C, 
CampbeWs  ex'or^  649 

966        ♦CONCILIATION— COURT  OP. 

The  decision  of  the  court  of  Concilia- 
tion established  by  the  military  authorities 
after  the  war,  is  not  obligatory  upon  a  party 
who  did  not  consent  to  its  hearing  of  the  case. 
Myers  ▼.  Whitfield^  786 

CONFEDERATE  CONTRACTS. 

1.  In  August  1862,  S  sold  land  to  B  for 
$4,000,  which  was  worth  before  the  war  $3,000, 
and  took  his  notes  for  a  part  of  the  purchase 
money,  one  payable  on  the  1st  of  January 

1863,  and  the  other  on  the  1st  of  January 

1864.  In  October  1864,  B  tended  the  money 
to  S,  who  refused  to  receive  it.  S  having 
after  the  war  recovered  a  judgment  upon  the 
notes  without  defense,  B.  filed  a  bill  in  equity 
under  §  4,  of  the  act  of  March  3,  1866,  to  set 
up  his  tender  of  the  money,  and  he  asked  for 
general  relief.    Hei^d: 

1.  This  was  a  contract  with  reference  to 
Confederate  States  treasury  notes  as  the 
standard  value. 

Sanders  v.  Branson,  364 

2.  Though  the  tender  not  having  been 
made  in  time,  B  is  not  entitled  to  be 
entirely  relieved,  yet  under  the  prayer  for 
general  relief  he  may  have  relief  in  this 
suit.  Idem,        364 

3.  The  just  measure  of  relief  is  not  the 
gold  value  of  the  money  at  the  time  of 
payment,  but  the  value  of  the  land  at  the 
time  of  the  sale  in  good  money. 

Idem,        364 

2.  See  Scaling  debts,  passim, 

3.  The  §  1,  of  the  act  of  March  3, 1866,  known 
as  the  adjustment  act,  Sess.  Acts  1865-66,  p. 
184,  applies  to  all  contracts  made  between 
the  Ist  of  January  1862,  and  the  10th  of  April 
1865  ;  though  the  written  contract  on  its  face 
specifies  the  medium  in  which  it  is  to  be 
paid. 

Hilbfor,  &c.,  v.  Peyton  &  als,,  550 

4.  In  June  1863,  P.  borrows  of  H.  $5,000  of 
Confederate  treasury  notes,  for  which  P  gives 
his  bond  payable  two  years  after  date  with- 
out interest,  in  such  funds  as  the  banks 
receive  and  pay  out.  In  action  by  H  against 
P  on  this  bond,  the  jury  scale  the  debt  as  of 
the  date  of  the  bond,  and  render  a  verdict  for 


that  amount  with  interest  from  that  day  ? 
and  this  verdict  is  approved  by  the  court. 
The  appellate  court  will  not  disturb  it. 

Idem,        550 

5.  In  October  1863,  M  executes  his  bond  \>j 
which  he  promises  to  pay  to  B  $4,000,  at  any 
time  called  for,  after  three  months  notice, 
said  money  to  bear  no  interest.  It  was  given 
for  a  loan  of  Confederate  treasury  notes,  and 
the  provision  for  three  months  notice  was 
inserted  at  the  instance  of  M.  Nothing  was 
said  as  to  the  kind  of  money  in  which  it 
was  to  be  paid.  It  was  not  called  for  until 
after  the  war.     Hbi^d  : 

1.  The  bond  according  to  the  true  under- 
standing and  agreement  of  the  parties,  was 
to  be  paid  in  Confederate  currency,  and 
therefore  should  be  scaled  as  of  the  date 
of  the  bond. 

Bowman  v.  McChesney,  609 

2.  There  is  no  legal  difference  between  a 
bond  payable  **when  demanded"  or  "on 
demand,"  and  one  payable  '*on  call"  or 
"at  any  time  called  for."  In  each  case 
the  debt  is  payable  immediately. 

idem,        609 

3.  The  provision  for  three  months  notice 
having  been  inserted  at  the  instance  and 
for  the  benefit  of  M,  he  may  waive  it. 

Idem.,    '   609 

6.  What  purchase  at  a  judicial  sale  is  for 
Confederate  currency.  See  Judicial  Sales^ 
No.  7,  and 

Pogue  V.  Greenlee's  adm*r  6f  als,,         724 

7.  A  surety  paying  the  debt  with  Confed- 
erate money,  can  only  recover  the  value  of 
the  money  be  paid,  with  interest. 

Kendrick  &  al,  v.  Forney,  748 

8.  A  contract  for  the  sale  and  purchase  of 
land,  made  in  January  1864,  for  Confederate 
money,  both  parties  being  sui  juris,  and  the 
price  being  fair  at  the  time,  and  then  paid, 
and  possession  delivered,  will  be  enforced  at 
the  suit  of  the  heirs  of  the  vendee. 

Ambrouse^s  heirs  v.  Keller,  769 

9.  On  the  5th  of  November  1862,  W  sold  at 
auction  to  M,  two  lots  in  the  city  of  Richmond, 
at  $143  per  front  foot,  worth  before  the  war 
$90  per  foot,  one-fourth  cash,  and  the  balance 
in  one,  two  and  three  years.  Nothing  was 
said  as  to  the  kind  of  money  to  be  received, 
though  the  impression  seems  to  have  been 
that  currency  would  be  taken.  M  paid  the 
cash  and  the  first  and  second  notes  in  cnr^ 
rency,  and  he  tendered  payment  of  the  third 
on  the  day  it  fell  due,  in  Confederate  money, 

which  W  refused  to  receive.     After  the 
967      war  M  sues  in  *equity  to  enjoin  the  sale 

and  set  up  his  tender.    Hbi«d  : 
It  was  a  contract  for  currency  ;  but  M  will 
not  be  discharged  by  having  made  the  tender 
in  Confederate  money  ;  but  the  debt  will  be 
scaled  as  of  its  date. 

Myers  y.  Whitfield,  780 

10.  In  September  1864,  R  sells  land  to  Tfor 
Confederate  money,  which  is  paid,  but  the 
deed  is  not  made.  After  the  war  T  sues  R 
for  specific  execution  of  the  contract.  If 
there  be  no  other  objection  but  inadequacy  of 
price,  the  contract  will  be  enforced. 

Talley  v.  -Robinson^s  ass*nee,  888 
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11.  Though  the  contract  was  not  stamped 
until  it  had  been  filed  as  an  exhibit  with  the 
bill,  it  was  admissible  in  evidence;  and  it 
would  have  been  admissible  though  not 
stamped  at  the  time  it  was  offered  in  evi- 
dence. Jdenty        888 

CONFEDERATE  CURRENCY. 

1.  How  a  guardian  who  received  good 
money  of  his  wards  before  the  war,  which 
he  uses  for  himself,  and  pays  out  money  dur- 
ing the  war  for  his  wards,  and  pays  the 
balance  in  his  hands  to  another  guardian  in 
Confederate  currency,  is  to  be  charged  in 
settlement  of  his  account.  See  Guardian  and 
Ward^  No.  2,  and 

Jennings  v.  Jennings^  313 

2.  The  second  guardian  is  to  be  charged 
with  the  scaled  value  of  the  money  at  the 
time  he  received  it,  with  interest. 

Idem^        313 

3.  What  contracts  are  embraced  in  the  act 
of  March  3,  1866,  called  the  adjustment  act. 
See  opinion  of  CAn'j/jaff,/.         Idem^        313 

Hilbfor^  &c,  v.  Peyton  &  als.,  550 

CONSOIrlDATION  OF  CAUSES. 


1.  See  Appellate  Court,  No.  11,  and 
Eagles  V.  Hook, 


510 


CONSTITUTIONAI^  LAW. 

1.  The  Article  xi,§l,  of  the  Constitution 
of  Virginia,  and  the  act  of  June  27th,  1870, 
chapter  157,  passed  in  pursuance  thereof,  in 
relation  to  homestead  exemptions,  are  in  con- 
flict with  Article  8,  §  10,  of  the  Constitution 
of  the  United  States,  which  provides  that  no 
State  shall  pass  any  law  impairing  the  obli- 
gation of  contracts,  so  far  as  the  Virginia 
Constitution  and  act  apply  to  debts  contracted 
before  the  Constitution  went  into  operation. 

The  Homestead  cases  ^  266 

2.  A  State  court  has  jurisdiction  to  decide 
that  a  provision  of  the  Constitution  of  the 
State  is  in  violation  of  the  Constitution  of 
the  United  States.  Idem,        266 

3.  The  Governor  of  Virginia  has  authority 
under  the  Constitution,  to  grant  a  conditional 
pardon  to  a  prisoner  convicted  of  a  felony. 

Lee,  sergeant,  v.  Murphy,  789 

4.  The  act  of  March  30,  1871,  entitled  "an 
act  to  provide  for  the  funding  and  payment 
of  the  public  debt,"  provides  that  the  coupons 
attached  to  the  bonds  to  be  issued  under  that 
act,  "shall  be  payable  semi-annually,  and  be 
receivable  at  maturity,  for  all  taxes,  debts, 
dues  and  demands  due  the  State ;  which  shall 
be  expressed  on  their  face."  The  act  consti- 
tutes a  contract  on  the  part  of  the  State, 
which  cannot  be  repealed  by  the  General 
Assembly ;  and  the  contract  follows  the 
coupons  in  the  hands  of  the  holders  thereof, 
though  purchased  after  an  act  repealing  the 
said  act. 

Antoniv.  Wright,  sheriff,  833 

Wright,  sheriff,  v.  Smith,  833 

5.  The  act  is  not  repugnant  to  §  7  of  Arti- 
cle 8,  nor  §  9  of  Article  10,  of  the  Constitution 
of  Virginia.  Idem,        833 


6.  The  act  of  March  7,  1872,  which  directs 
what  shall  be  received  in  payment  of  taxes, 
dues,  Ac,  to  the  State,  and  repeals  all  acts 
inconsistent  with  it,  so  far  as  it  respects  the 
provision  of  the  act  of  March  30,  1871,  in 
relation  to  the  coupon  bonds  issued  under 
this  last  act,  is  repugnant  to  the  provision  of 
the  Constitution  of  the  United  States,  which 
forbids  a  State  to  pass  any  law  impairing 
the  obligation  of  contracts.         Idem,        833 

CONVEYANCES. 

1.  A  conveyance  made  under  a  decree  which 
though  voidable  is  not  void,  passes  the  title 
to  the  purchaser ;  which  is  good  until  the 
decree  is  reversed. 

Cline*s  heirs  y.  Catron,  378 

2.  The  possession  which  would,  under  the 
former  law,  render  a  conveyance  by  a  party 
out  of  possession,  inoperative,  must  have 
been  an  adversary  possession. 

Idem,       378 

3.  What  kind  of  possession    which 

968      *will  sustain  the  defense  of  adversary 

possession,  against  a  plaintiff  claiming 

under  a  patent.  Idem,        378 

4.  See  Estates,  No.  1,  and 

Elys  y.  Wynne  6fals.,  224 

CONVEYANCES— FRAUDULENT. 

1.  A  conveys  to  U  a  tract  of  land,  with  the 
intent  to  defraud  his  creditors ;  and  U  to  carry 
out  the  purpose  of  A,  conveys  the  land  with- 
out consideration,  to  C  and  others,  infant 
children  of  A.  The  land  is  liable  to  satisfy 
the  creditors  of  A,  whether  such  at  the  date 
of  A*s  deed  or  becoming  such  subsequently. 

Pratt  (Sf  al,  v.  Cox  <5f  als.,  330 

2.  S  a  creditor  of  A,  files  a  bill  to  set  aside 
said  deeds,  and  subject  the  land  to  the  pay- 
ment of  his  debt.  The  evidence  in  that  case 
establishes  the  fraud,  and  the  deeds  are  de- 
clared fraudulent  and  void  as  to  the  creditors 
of  A,  and  the  land  is  rented  out  to  B  to  pay 
the  debt.  B  rents  it  to  A  on  the  same  terms ; 
and  A  conveys  the  land  to  secure  the  pay- 
ment of  the  amount  of  the  rent  to  B.  The 
trustee  sells  a  part  of  the  land  to  P.    Hei^d  : 

B  is  a  bona  fide  creditor  of  A,  entitled  to 
subject  the  land  for  the  payment  of  the 
debt :  And  P  is  a  bona  fide  purchaser,  and 
has  a  valid  title  to  the  land. 

Idem,        330 

3.  After  the  decree  in  the  case  of  S  v.  A 
and  others,  C  Ac,  the  children  of  A,  file  a 
bill  setting  out  the  deeds,  the  said  suit 
and  the  deed  from  A,  to  secure  B,  insist- 
ing that  said  deed  was  invalid,  and  that 
P  acquired  no  title  to  the  land  by  his  pur- 
chase. They  say  there  are  other  creditors  of 
A  who  are  seeking  to  subject  the  land  ;  and 
they  ask  that  it  may  be  sold  under  a  decree 
of  the  court,  that  an  account  may  be  taken 
of  the  debts  of  creditors  entitled  to  subject 
the  land;  that  these  may  be  paid  ;  and  the 
balance  of  the  purchase  money  paid  to  them. 
The  court  holding  that  the  sale  to  P  is  valid, 
should  not  have  decreed  that  A  should  con- 
vey the  residue  of  the  land  to  C  Ac,  subject 
to  the  debts  of  A ;  but  should  direct  an  ac- 
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count  of  the  debts ;  the  land  to  be  aold,  the 
said  debts  paid,and  the  surplus  paid  toC,  &c. 

Idem^       330 
COUPONS. 

See  Constitutional  Law,,  No.  4,  5,  6,  and 
Antoni  ▼.  Wright^  sheriffs  833 

Wright^  sheriffs  v.  Smithy  833 

COURTS. 

%^^  Jurisdiction  of  State  Courts  ; 
See  Criminal  Jurisdiction  and  Proceedings^ 
No.  2,  and 

Thomas^  case,  912 

CRIMINAI^    JURISDICTION    AND  PRO- 
CEEDINGS. 

1.  C  is  indicted  for  feloniously  and  mali- 
ciously cutting",  striking-,  wounding,  &c.,  H, 
with  intent  to  maim,  disfigure,  disable  and 
kill.  The  indictment  charges  that  C  made  an 
assault  upon  H,  and  feloniously,  and  mali- 
ciously, &c.  The  jury  find  "the  prisoner  not 
guilty  of  the  malicious  cutting  and  wound- 
ing as  charged  in  the  within  indictment; 
but  guilty  of  an  assault  and  battery  as 
charged  in  the  within  indictment,  and  assess 
his  fine  at  $500."  Hbi^d  : 

1.  This  is  an  acquittal  of  the  prisoner  of 
the  felony  charged,  whether  of  the  ''mali- 
cious" or  "unlawful"  cutting,  Ac,  with 
intent  to  maim,  &c. ;  and  it  is  a  conviction 
for  the  misdemeanor  of  assault  and  battery. 

Canada's  case,  899 

2.  Though  the  indictment  only  uses  the 
word  "malicious,"  the  jury  might  have 
found  the  prisoner  guilty  of  the  "unlawful" 
cutting,  &c.,  with  intent,  &c. 

/detn,       899 

3.  Though  the  indictment  is  for  a  felony, 
the  assault  and  battery  being  charged  in 
it,  the  prisoner  may  be  acquitted  of  the 
felony,  and  convicted  of  the  misdemeanor ; 
and  the  jury  may  assess  a  pecuniary  fine 
upon  him  ;  but  not  imprisonment. 

Idem,       899 

4.  Upon  such  a  conviction  the  court  may 
sentence  the  prisoner  to  be  imprisoned  in 
the  county  jail,  in  addition  to  the  pecuni- 
ary fine.  Idem,       899 

2.  T  is  indicted  in  the  Corporation  court 
of  Lynchburg,  for  petit  larceny,  and  the  in- 
dictment states  he  had  been  previously  con- 
victed and  sentenced  for  a  like  offence, 
before  C,  the  mayor  of  the  city.  On  the  trial 
the  warrant  of  the  mayor  for  the  arrest  of  T, 
and  the  endorsement  thereon  by  the  mayor, 
of  the  conviction  and  sentence  to  imprison- 
ment of  T,  is  introduced  in  evidence ; 

969  *and  there  is  proof  of  its  genuineness, 
and  that  T  is  the  same  person.  There 
is  a  verdict  of  guilty  as  charged  in  the  in- 
dictment ;  and  T  is  sentenced  to  imprison- 
ment in  the  penitentiary.     Hbi«d  : 

1.  The  mayor,  by  g  1,  of  the  act  of  March 
30,  1871,  has  concurrent  jurisdiction  with 
the  Corporation  court,  of  all  petit  larcenies  ; 
and  his  sentence  of  T  was  legal. 

Thotnas'  case,  912 

2.  The  warrant    and  endorsement,  with 


proof  of  the  genuineness  of  the  paper  and 
the  identity  of  the  party,  are  proper  evi- 
dence in  the  cause.  laem,       912 

3.  The  plea  of  "not  guilty"  does  not  put 
in  issue  the  allegation  of  the  previous  con- 
viction and  sentence  of  T,  and  the  verdict 
of  "guilty,"  simply,  does  not  respond  to 
that  allegation.  It  must  be  admitted  by 
the  prisoner  or  found  by  the  jury,  to  war^ 
rant  the  sentence  of  confinement  in  the 
penitentiary.  Idem,        912 

3.  See  Appellate  Court,  No.  22,  23,  24,  25, 
and  Reads'  case,       92A 

4.  What  necessary  to  authorize  a  new  trial, 
on  the  ground  of  after-discovered  evidence. 
SeeJ  New  Trials,  No.  3,  and 

Idem,       924 

5.  As  a  general  rule,  the  evidence  of  jurors 
is  not  admissible  to  impeach  their  verdict- 

Idem,        924 

6.  On  the  trial  of  a  prisoner  for  a  felony, 
which  lasts  several  days,  the  sheriffs  are 
sworn  to  keep  the  jury  and  not  allow  them  to 
be  spoken  to,  or  to  speak  to  them  themselves, 
in  relation  to  the  case.  In  the  progress  of  the 
trial  one  of  the  deputies  is  called  by  the  Com- 
monwealth, and.  gives  evidence  of  a  fact 
which  had  occurred  in  his  presence ;  and  the 
same  fact  had  been  proved  by  other  witnesses. 
This  is  not  sufficient  grounds  for  setting- 
aside  the  verdict.  Idem,       92A 

DAMAGES. 

On  a  bill  by  vendor  for  specific  performance 
of  a  contract,  how  damages  sustained  by  the 
defendant  by  the  acts  of  the  vendor,  may  l>c 
ascertained. 

See  Equity  Jurisdiction  and  Relief,  No.  6, 
and  Nagle  v.  Newton,       814 

DEBT. 

1.  P  executes  his  bond  to  H  for  $5,000, 
payable  with  interest  one  year  after  date ; 
on  the  bond  is  an  endorsement,  that  one 
twenty-fifth  of  the  principal  of  thd  bond  with 
the  interest  due  at  the  end  of  the  year,  and 
so  on  from  year  to  year,  the  credit  not  to 
exceed  twenty-five  years  in  all.  H  bring-s 
debt  upon  the  bond  against  P,  and  declares 
upon  the  bond,  omitting  the  endorsement.  P 
craves  oyer  of  the  bond  and  endorsement, 
and  demurs.    Hbi«d  : 

1.  The  words  "to  be  paid"  have  been 
obviously  omitted  from  the  endorsement 
by  mistake,  and    they    will  be    supplied. 

Peyton  v.  Harman,  643 

2.  The  endorsement  changes  the  contract, 
from  a  contract  to  pay  in  a  year,  to  a  con- 
tract to  pay  the  same  amount  in  twenty- 
five  annual  payments  ;  and  the  demurrer 
should  be  sustained.  Idem,        643 

3.  Debt  cannot  be  maintained  upon  the 
bond,  until  the  whole  is  due  ;  and  therefore 
the  demurrer  should  be  sustained. 

Idem,       643 


DECREES. 


1.  A  party  may  be  concluded  by  his  acquies- 
cence in  a  decree  affecting  his  rig^hts  made  in 
the  progress  of  the  cause ;  under  which  decree 
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he  takes  a  part  of  the  fund  afifected  by  it,  and 
makes  no  objection  to  it  until  after  the  final 
decree  in  the  cause,  made  twenty-two  years 
after  it. 

Burton  v.   Brorvii*s  ex^ors  &  als,^        1 

2.  An  appeal  by  one  party  from  a  decree 
overruling  some  exceptions  to  a  commis* 
sioner's  report  and  sustaining  others,  and 
recommitting  the  report,  brings  up  the  whole 
cause ;  and  the  decree  of  the  Court  of  Appeals 
aflBrming  the  decree  of  the  court  below, 
concludes  all  questions  previously  decided, 
whether  in  favor  of  the  appellants  or  ap- 
pellees. Idem,        1 

y,  B.  Campbell's  ex'ors  y.A,  C,  Camp- 
beirs  ex' or,  649 

3.  A  bill  is  filed  by  8,  a  committee  of  two 
idiots,  for  the  sale  of  their  land,  and  there  is 
a  decree  for  a  sale,  and  a  sale;  and  the 
report  of  the  marshal  of  the  court  shows  that 
the  land  was  purchased  by  S,  the  committee. 
This  report  is  confirmed,  and  the  marshal  is 
directed  to  convey   the   land  to  S;    which 

is  done.  8  afterwards  sells  the  land  to 
970      *C ;  who   sues   to    recover   the   land. 

Though  the  decree  confirming  the  sale 
to  S  was  erroneous,  and  8  is  forbid  by  the  stat- 
ute to  purchase  or  own  the  land  during  the 
incompetency  of  the  idiots,  yet  the  decree  is 
not  void  but  voidable,  and  cannot  be  im- 
peached collaterally  ;  and  until  it  is  reversed, 
must  be  held  to  be  valid,  and  as  passing  a 
good  title  to  8. 

Cline's  heirs  v.  Catrofti  378 

4.  A  decree  of  a  court  of  competent  juris- 
diction, in  a  suit  between  proper  parties,  is 
valid  and  conclusive  until  reversed  on  some 
proper  proceeding  in  the  same  suit  and  same 
court,  or  on  appeal  to  an  appellate  court, 
unless  there  be  some  suflScient  ground  of 
fraud  or  surprise  to  entitle  the  injured  party 
to  relief  in  some  other  suit. 

Wilson  and  jvife  v.  Smith,  493 

5.  In  a  suit  for  partition  of  land  by  joint 
tenants,  tenants  in  common  or  parceners, 
whether  partition  can  be  conveniently  made 
in  kind  or  not,  and  whether  the  interests  of 
the  parties  who  are  entitled  to  its  proceeds, 
will  be  promoted  by  the  sale  of  the  entire 
subject  or  not,  are  questions  for  the  court  in 
which  the  suit  is  pending  to  decide,  and  its 
decision  cannot  be  questioned  in  any  collat- 
eral suit,  except  on  the  ground  of  fraud  or 
surprise.  Idem,       493 

6.  In  such  a  case,  a  sale  made  pending  the 
suit  by  agreement  of  the  parties,  in  person, 
or  by  counsel,  which  sale  is  afterwards  con- 
firmed by  the  court,  is  as  valid  as  if  made 
under  a  previous  decree  of  the  court  in  the 
suit,  and  can  no  more  be  impeached  collater- 
ally than  if  so  made.  Idem,        493 

7.  What  Regularities  in  the  reviving  of  the 
suit  and  prosecuting  it  will  be  disregarded. 
See  Revival  of  Suits,  No.  4,  5,  and 

Idem,       493 

8.  Though  a  decree  denies  to  the  plaintiffs 
the  specific  execution  of  the  contract  they 
seek  to  enforce,  yet  if  it  authorizes  them  to 
amend  their  bill,  if  they  so  elect,  and  ask  for 


other  relief,  and  continues  the  cause  to  give 
them  time  to  amend  their  bill:  it  is  not  a 
final  decree. 

Ambrouse's  heirs  v.  Keller,  7€9 

DIVORCE. 

1.  The  construction  of  g  7,  ch.  109,  Code  of 
1860,  in  relation  to  divorce  a  mensa  et  thoro, 
given  in  Bailey  v.  Bailey,  21  Gratt.  43, 
approved  and  acted  on. 

Carry,  Carr,  168 

2.  That  a  husband  is  rude  and  dictatorial 
in  his  speech  to  his  wife,  exacting  in  his 
demands  upon  her,  and  sometimes  unkind 
and  negligent  in  his  treatment  of  her,  even 
when  she  was  sick,  and  worn  and  weary,  in 
nursing  their  sick  child,  is  no  legal  grounds 
for  her  leaving  him.  idem,        168 

3.  A  wife  having  left  her  husband  without 
legal  grounds,  is  not  entitled  to  alimony. 

Idem,        168 

4.  A  wife  having  left  her  husband  without 
good  legal  grounds,  and  taken  their  child 
with  her,  though  there  is  no  other  imputation 
upon  her  conduct,  upon  a  decree  for  a  divorce 
a  mensa  et  thoro,  at  the  suit  of  the  husband* 
on  the  ground  of  desertion,  the  child  will  be 
restored  to  the  husband,  though  it  is  a  female^ 
and  but  three  years  old  ;  and  though  the  hus- 
band's treatment  of  his  wife  hast>een  coarse, 
rude,  petulant,  close,  exacting  and  penurious, 
leaving  her  to  bear  alone  burdens  and  trials 
which  it  should  have  been  his  highest  pleas- 
ure to  share  and  relieve.  idem,        168 

DURES8. 

To  a  bill  by  T  against  R,  for  specific  exe- 
cution of  a  contract,  R  sets  up  the  defence, 
that  the  contract  was  made  under  duress; 
that  he  had  been  severely  whipped  by  a  mob 
and  driven  from  the  county.  But  it  appears 
that  T  was  in  no  way  implicated  in  that  out- 
rage, though  he  had  heard  of  it ;  and  he  gave 
R  the  price  he  asked  for  the  land.  The  con- 
tract is  valid. 

Talley  v.  Robinson's  ass' nee,  888- 

EJECTMENT. 

1.  In  1833  W  made  his  will  and  died.  By 
clause  6  he  gives  to  his  daughter  D  a  desig- 
nated tract  of  land,  to  her  and  the  heirs  of 
her  body ;  but  should  D  die  without  heir  as 
above  mentioned,  my  wish  is  that  said  land 
shall  return  to  my  other  heirs,  and  be  sold, 
and  the  moneys  arising  from  the  sale  to  be 
equally  divided  among  all  my  heirs.  D  sells 
and  conveys  the  land  with  general  warranty; 
and  then  dies  without  ever  having  had  a  child. 

Hbi^d: 

971  *1.  Upon  the  death  of  D  without  leav- 

ing a  child,  the  title  vested  in  the  heirs 
of  W,  and  not  in  his  executor;  and  they 
are  the  proper  parties  to  maintain  eject- 
ment for  the  land. 

Elys  V.  Wynne  &  als,,  224 

2.  The  action  is  against  two  holding  dif- 
ferent parts  of  the  land  ;  the  judgment  may 
be  separate  against  each  for  the  land  in  his 
possession,  and  joint  for  the  costs. 

Idem,        224 
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ELEGIT. 

1.  A  creditor  extending  the  land  of  his 
debtor  under  an  elegit^  stands,  in  judgment 
of  law,  as  if  he  had  taken  a  lease  for  years  in 
satisfaction  of  his  debt ;  and  by  virtue  of 
such  extent  he  acquires  a  title  to  the  prem- 
ises, which  may  be  the  subject  of  adjudication 
in  this  court,  as  a  controversy  concerning  the 
title  to  land.         Lyons  v.  McGuire^        202 

2.  The  officer  executing  a  writ  of  elegit 
does  not  deliver  to  the  creditor  actual  posses- 
sion of  the  premises,  but  only  the  legal 
possession  ;  which  may  be  enforced  by  eject- 
ment, or  by  writ  of  unlawful  detainer  when 
the  cause  of  action  has  accrued  within  three 
years.  Idem^       IfXl 

3.  If  after  such  extent,  the  possession  of 
the  premises  is  withheld  by  the  debtor,  or 
some  one  claiming  under  him,  the  tenant  by 
elegit  ni3Ly  recover  the  same  by  action  and 
hold  over  even  after  his  term  has  expired  ; 
and  this  though  the  term  has  expired  before 
the  trial  of  the  cause.  idem,        202 

EQUITY  JURISDICTION  AND  RE- 
LIEF. 

1.  For  the  grounds  on  which  a  court  of 
equity  will  or  will  not  relieve  against  a 
judgment  at  law,  see  opinion  of  the  court  in 

Holland  and  wife  v.  Trotter,  136 

2.  When  the  defendant  at  law  has  been 
prevented  from  making  his  defense,  by 
assurances  or  promises  of  the  counsel  for  the 
plaintifiP,  a  court  of  equity  will  relieve  him. 

Idem,        136 

3.  A  purchaser  of  land  comes  into  equity  to 
set  up  a  tender  of  the  money  under  §  4  of  the 
adjustment  act  of  March  3,  1866,  and  he 
prays  for  general  relief.  Though  he  fails  to 
sustain  the  tender,  he  will  be  relieved  by  his 
paying  the  value  of  the  land  at  the  time  of 
the  sale.  Sanders  v.  Branson,        364 

4.  What  the  extent  and  mode  of  relief  to  a 
purchaser  at  a  judicial  sale  in  1864.  See 
Judicial  Sales,  No.  7,  and 

Pogue  V.  Greenlee* s  adm'r  df  als,,       724 

5.  See  Confederate   Contracts,   No.  11  and 
Myers  v.  Whitfield,  780 

6.  N  sues  J  in  equity  to  rescind  or  enforce  a 
specific  execution  of  a  contract  for  the  sale 
of  land  by  N  to  J.  J  answers,  not  objecting 
to  specific  execution,  but  insisting  that  he 
shall  be  compensated  for  injuries  to  which  he 
has  been  subjected  by  the  failure  of  N  to 
comply  with  his  contract,  and  by  the  inter- 
meddling of  N  and  his  agents  with  J^s  pos- 
session of  the  property  upon  it.    Hbi^d  : 

1.  The  case  being  a  proper  case  for 
specific  execution  of  the  contract,  the  court 
has  jurisdiction,  as  ancillary  thereto,  to 
decree  compensation  to  J  for  the  damages 
he  has  sustained  by  the  improper  acts  of 
N  and  his  agents. 

Nagle  V.  Newton,  814 

2.  The  damages  may  be  ascertained 
either  by  a  commissioner,  or  by  an  issue  of 
quantum  damnificatus,  to  be  tried  at  the 
bar.of  the  court.  Idem,        814 

7.  A  court  of  equity  has  jurisdiction,  at  the 
suit  of  shareholders  of  unredeemed  shares  in 
a    building    fund    association,    to  call  the 


redeemed  shareholders  to  account,  enforce 
payment  of  what  they  respectively  owe,distri- 
bute  the  fund  among  the  unredeemed  share- 
holders, and  wind  up  the  institution. 

Edelin  &  als,  v.  Pascoe  df  als.,  826 

ESTATES. 

1.  In  1833  W  made  his  will  and  died.  By 
clause  6,  he  gives  to  his  daughter  D,  a 
designated  tract  of  land,  to  her  and  the  heirs 
of  her  body  ;  but  should  D  **die  without  heir, 
as  above  mentioned,  my  wish  is  that  said 
land  shall  return  to  my  other  heirs,  and  be 
sold,  and  the  money  arising  from  the  sale,  to 
be  equally  divided  among  all  my  heirs."  D 
sells  the  land,  and  conveys  it  with  general 
warranty  ;  and  then  dies  without  ever  having 
had  a  child.    Hbi«d  : 

1.  D  took  under  the  statute  a  fee  aim- 
972      pie  estate  in  the  land,  defeasible  *upon 
her  dying  without  a  child  livings  at 
her  death. 

Elys  V.  Wynne  df  als.,  224 

2.  The  limitation  over  to  testator's  other 
heirs  is  valid,  and  took  effect  upon  the 
death  of  D  without  leaving  a  child. 

Idem^        224 

3.  Though  the  deed  of  D  purported  to 
convey  the  fee,  it  only  conveyed,  and  did 
convey,  her  interest  in  the  land;  and  the 
purchaser  could  not  hold  an  adversary  pos- 
session thereof  before  the  death  of  D  with- 
out leaving  a  child.  Idem,        22A 

4.  Upon  the  death  of  D  without  leaving 
a  child,  the  title  vested  in  the  heirs  of  W, 
and  not  in  his  executor ;  and  they  are  the 
proper  parties  to  maintain  ejectment  for 
the  land.  Idem,        224 

2.  P  by  her  will  devised  to  T  certain  real 
estate,  in  trust  for  her  daughter  S,  the  wife 
of  F,  with  instructions  to  T  "to  permit  her 
said  daughter  to  occupy  and  enjoy  said  prop- 
erty, should  she  prefer  to  do  so ;"  and  should 
she  survive  her  husband,  T  "shall  convey 
the  property  in  fee  simple  to  her  and  her 
heirs."  S  was  put  into  possession  of  the 
property,  and  in  the  lifetime  of  her  husband, 
conveyed  the  property  to  H,  the  husband  not 
joining  in  the  deed ;  and  after  his  death  she 
re-acknowledged  the  deed,  and  H  received 
possession  of  the  property.  H  afterwards 
conveyed  to  C.  And  then  T  brings  eject- 
ment against  C  to  recover  the  property. 
Hbi^d: 

By  the  will  of  P,  S  acquired  at  once  on 
the  death  of  P,  an  equitable  estate  in  fee 
simple  in  the  property,  with  the  absolute 
right  of  possession  for  her  own  use;  and 
on  the  death  of  her  husband,  to  an  absolute 
conveyance  thereof  to  herself  in  fee  simple, 
which  it  was  a  breach  of  trust  in  the  trustee 
to  withhold ;  and  she  could  have  enforced 
this  right  at  any  moment  after  the  death 
of  her  husband.  That  her  rights  passed 
by  her  deed  to  H,  and  by  the  deed  of  H  to 
C,  who  stood  thereafter  in  her  shoes ;  and 
he  could  no  more  be  ejected  at  the  suit  of 
T,  the  trustee,  than  S  could  before  her  con- 
veyance. 

Campbell  v.  Frestons,  396 
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ESTOPPEL. 


1.  In  assumpsit  by  a  contractor  against  a 
county  for  the  price  contracted  to  be  paid  for 
building-  a  jail,  the  defendant  pleads  spec- 
ially, that  the  building  was  not  completed  in 
time,  and  that  the  material  used,  and  the 
work,  was  defective,  so  that  it  is  not  fit  for 
use  as  a  jail ;  and  the  plaintiff  takes  issue  on 
the  plea.  Upon  the  trial  the  defendant  off/^rs 
a  witness  to  sustain  the  defence ;  when  the 
plaintiff  objects  to  the  evidence,  and  offers 
in  evidence  an  order  of  the  court  showing 
that  the  court  had  appointed  commissioners 
to  examine  the  building,  and  upon  their 
report  that  it  had  been  done  according  to 
contract,  had  received  it.    Held  : 

1.  The  plaintiff  having  taken  issue  upon 
the  plea,  the  order  could  not  operate  as  ^n 
estoppel  when  offered  in  evidence,  even  if 
it  would  have  been  such  if  set  up  by  repli- 
cation to  the  plea,  or  if  the  trial  had  been 
on  the  general  issue. 

Carroll  County  v.  Collier,  302 

2.  The  order  was  not  an  estoppel,  it  not 
being  a  judgment,  and  the  report  of  the 
commissioners  not  being  an  award. 

Idem,        302 

2.  See  Decrees,  No.  4,  5,  and 

Wilson  &  wife  v.  Smith,  493 

3.  When  a  party  is  estopped  by  his  concur- 
rence in  an  act  done,  see  Vendor  and  Pur* 
chaser.  No.  6,  and 

Phelps  V.  Seely  &  als.,  573 

EVICTION. 

See  Landlord  and  Tenant. 

EVIDENCE. 

1.  As  to  evidence  upon  the  trial  of  issues 
out  of  chancery,  see  Practice  in  Chancery, 
No.  3,  4,  5,  6,  7,  and 

Powell  df  wife  v.  Manson,  177 

2.  What  not  a  material  variance  between 
an  order  of  court  set  out  in  the  declaration 
and  the  order  offered  in  evidence  by  the 
plaintiff,  see  Variance,  No.  1,  and 

Carroll  County  V.  Collier,  302 

3.  When  a  record  in  an  ended  suit  will  be 
considered  evidence  in  another  arising  out 
of  it,  see        Pratt  &  aL  v.  Cox  &  aL,       330 

4.  In  an  action  to  try  the  title  to  land,  an 
order  is  made  directing  the  surveyor  to  go 

upon  it,  and  make  a  survey  and  report. 
973      This  he  does;  but  he  dies  •before  the 

cause  comes  on  for  trial.  His  report 
is  competent  evidence. 

Cline^s  heirs  v.  Catron,  378 

5.  Though  family  traditions  are  admissi- 
ble in  evidence  upon  questions  of  boundary, 
they  are  not  admissible  to  prove  or  disprove 
a  title-  Idem,        378 

6.  When  a  resulting  trust  may  be  set  up 
by  parol  evidence,  sec  Trusts  and  Trustees, 
No.  2,  and 

Phelps  V.  Seely  6f  als.,  573 

7.  V  executes  a  bond  for  the  purchase  of 
property,  dated  March  30th,  1864,  to  be  paid, 


with  interest,  three  years  from  the  date,  "in 
the  currency  used  in  the  common  business  of 
the  country  at  the  date  of  the  maturity." 
Parol  evidence  is  admissible  to  show  what 
was  the  true  understanding  of  the  parties  in 
respect  to  the  kind  of  currency  in  which  the 
same  is  to  be  performed,  or  with  reference  to 
which,  as  a  standard  of  value,  it  was  made 
and  entered  into. 

Calbreath    v.     Va,     Porcelain    and 
Earthenware  Co,,  697 

8.  What  knowledge  of  handwriting  will 
render  a  witness  competent  to  testify  in 
relation  to  it.      See    Witnesses,  No.  1,  and 

Pepper  v.  Bamett,  405 

9.  Parol  evidence  inadmissible  to  prove 
bonds  and  deed  of  trust  were  not  to  be  paid 
and  executed  according  to  their  terms ;  but 
were  only  to  be  paid  out  of  profits  of  the 
property,  for  which  they  were  given. 

Sangston,  cor.  sec,  dfc,  v.  Gordon 
<Sf  Piety,  755 

10.  When  the  record  of  conviction  and 
sentence  by  the  mayor  for  a  petit  larceny,  is 
evidence  on  a  prosecution  of  the  same  person 
for  another  offence,  to  prove  a  former  con- 
viction. See  Criminal  jurisdiction  and  Pro- 
ceedings, No.  2,  and 

Thomas*  case,  912 

11.  A  written  contract  for  the  sale  and 
purchase  of  land,  made  in  September  1864, 
is  admissible  as  evidence  though  not  stamped. 

Talley  v.  Robinsoh*s  assignee,  888 

EXCEPTIONS— BILL  OF. 

1.  In  a  case  in  which  a  jury  is  dispensed 
with,  and  the  case  is  submitted  for  trial  to 
the  court,  upon  a  bill  of  exceptions  to  the 
judgment,  all  the  evidence  is  to  be  inserted 
in  the  bill ;  and  in  the  appellate  court  it  will  be 
considered  as  on  a  demurrer  to  the  evidence. 

Hodge* s    ex*or  v.  First  Nat,  Bank 

Richmond,  51 

2.  A  bill  of  exceptions  to  the  refusal  of 
the  court  to  grant  a  new  trial  of  a  cause,  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence,  sets  out  the  testimony  of  the 
witnesses,  saying  as  to  each,  A  proved,  &c.  ; 
and  at  the  conclusion  says,  and  these  being 
all  the  facts  proved  ;  there  being  no  conflict 
in  the  testimony  the  bill  of  exceptions  is 
well  taken. 

Mc dung's  adm*r  v.  Erwin,  519 

3.  Though  the  bill  of  exceptions  taken  to 
the  refusal  of  the  court  to  grant  a  new  trial, 
purports  to  certify  the  facts,  yet  it  may 
appear  from  the  bill  of  exceptions  itself, 
that  the  evidence  is  certified.  And  this  is 
shown  when  the  facts  certified  are  contradic- 
tory. 

Read*s  case,  924 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Testator  dies  in  1863,  and  by  his  will 
directs  his  executors  to  sell  his  property, 
and  to  hold  the  money  in  their  hands  or 
loan  it  out  as  they  think  best,  and  to  pay 
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the  children  as  they  come  of  age.  The  exec- 
utors with  the  concurrence  of  the  adult 
children,  sell  for  Confederate  money ;  and 
they  par  over  to  all  the  legatees  who  are  of 
age.  Two,  however,  are  infants  having  no 
guardians,  and  the  executors,  under  an  order 
of  the  court,  invest  $5,000  in  Confederate 
bonds,  which  are  lost.  The  executors  are 
not  liable  for  the  loss. 

Fugaiev,Honaket^sex*ors  &  ah,y      409 

2.  Money  received  by  an  executor  during 
the  war,  belonging  to  a  citizen  of  Indiana, 
was  confiscated  by  the  Confederate  govern- 
ment. Hbi«d  :  The  Confederate  government, 
in  the  exercise  of  her  belligerent  rights,  had 
authority  to  confiscate  property  of  alien 
enemies ;  and  the  executor  is  not  responsi- 
ble for  the  money  confiscated. 

Newton* s  ex* or  v.  Bushong  df  al,,       628 

3.  What  enquiries  should  be  made  in  order 
to  ascertain  the  liability  of  an  executor  for 
money  which  perished  in  his  hands  during 
the  war.     See  becree,  Idetn^        628 

4.  What  Confederate  money  is 
974  received  *by  an  executor  for  a  good 
ante-war  debt,  that  he  may  invest  it 
under  the  order  of  a  judf;e,he  has  not  received 
it  in  the  due  exercise  of  his  trust ;  and  there- 
fore he  is  not  protected  by  such  order. 

J,    B,    CampbeWs  ex*ors  v.   A,    C. 
Campbell* 5  ex* or,  649 

5.  There  being  a  controversy  whether  tes- 
tator had  assigned  his  bonds  in  his  lifetime, 
until  that  question  was  decided,  they  could 
not  be  considered  assets  in  the  hands  of  the 
executors ;  and  if  within  twelve  months  from 
that  decision  they  lay  before  the  commis- 
sioner directed  to  settle  the  account,  a  state- 
ment of  the  receipts,  they  should  be  allowed 
commissions  upon  that  fund.        Idem,        649 

FOREIGN  ATTACHMENT. 

1.  In  February  1867,  B,  administrator  de 
bonis  non  of  J,  filed  his  bill  in  which  he  sets 
out  a  money  decree  of  an  Alabama  court, 
against  S ;  that  S  is  a  nonresident  of  the  State; 
that  he  owns  land  here,  which  he  describes, 
and  asks  that  it  may  be  sold  for  payment  of 
his  debt ;  but  he  does  not  pray  for  an  attach- 
ment, nor  is  an  attachment  sued  out,  or  an 
endorsement  on  the  process  of  the  object  of 
the  suit.  In  May  1867,  there  is  an  affidavit 
that  S  is  not  an  inhabitant  of  the  State,  and 
an  order  of  publication  setting  out  the  object 
of  the  suit.  In  July  1868,  S  is  declared  a 
bankrupt  in  Tennessee,  and  his  assignee,  C, 
makes  himself  a  party  to  the  suit,  and  claims 
the  land  or  its  proceeds,  it  having  been  sold. 
Hbi<d: 

1.  The  bill  stating  a  good  case  for  an 
attachment  suit,  the  affidavit  required  by 
the  statute  may  be  made  at  any  time  before 
another  person  obtains  a  right,  and  the 
endorsement  on  the  subpoena  is  not  neces- 
sary to  render  his  attachment  valid. 

Cirode  v.  Buchanan,  adm*r,  205 

2.  If  an  endorsement  was  necessary,  the 
order  of  publication  was  in  the  nature  of 
process  ;  and  B  is  entitled  to  the  proceeds 


of  the  property  as  against  C,  the  assignee 
in  bankruptcy.  Idem,        205 

GAMING. 

1.  A  licensed  eating  house  in  a  town  is  a 
public  place,  in  the  meaning  of  the  Code,  ch. 
198,  §  4,  p.  806. 

NeaVs  case,  917 

2.  Betting  on  the  game  of  bagatelle  at  a 
public  place  is  a  violation  of  the  statute.  Code, 
ch.  198,  §  4,  p.  806  ;  and  it  is  equally  so  if  the 
person  fidays  as  well  as  bets.        Idem,        917 

3.  It  is  unlawful  to  bet  at  any  game  at  a 
public  place.  Idem,        917 

GOVERNOR. 
See  Constitutional  Law,  No.  3,  and 
Lee,  sergeant,  v.  Murphy,  798 

GUARDIAN  AND  WARD. 

1.  G,  who  was  guardian  of  two  of  his  chil- 
dren, maintained  and  educated  them  at  his 
own  expense,  and  made  no  charge  against 
them.  He  died  in  February  1861,  up  to  which 
time  his  estate  was  ample  to  pay  his  debts ; 
but,  by  losses  incurred  since  his  death,  it  is 
not  sufficient  to  pay  them.  In  a  question 
between  creditors  of  G,  his  two  children,  for 
whom  he  was  guardian,  are  not  to  be  charged 
in  the  guardianship  account,  with  the  expense 
of  their  maintenance  and  education. 

Griffith  df  al,  v.  Bird  <Sf  als.,  73 

2.  J  is  appointed  guardian  of  infants  in 
1857,  and  then  receives  from  the  administra- 
tor of  their  father,  $791,  in  money,  which  he 
does  not  invest  for  his  wards,  but  purchases 
a  slave  for  himself.  In  February  1863,  on 
the  motion  of  one  of  his  sureties,  he  is  re- 
quired to  give  a  new  bond  as  guardian,  which 
he  declines  to  do ;  and  he  is  hereupon  re- 
moved, and  H  is  appointed  guardian  in  his 
stead.  J  never  having  settled  his  account 
as  guardian,  directly  H  is  appointed,  pays  to 
him  S690,  in  Confederate  treasury  notes,  and 
transfers  to  him  receipts  for  moneys  he  had 
paid  for  the  wards ;  it  not  appearing  that 
H  knew  what  kind  of  money  J  had  received. 
Hbi«d  : 

1.  J  not  having  invested  the  money  he 
received  for  the  benefit  of  his  wards,  bat 
having  used  it  for  his  own  purposes,  and  not 

^  having  settled  his  account  as  gfuardian,  he 
'  is  to  be  charged  with  the  amount  received, 
in   good  money,  with  compound  interest, 
and  to  be  credited  with  the  payments  made 
for  the  wards,  and  to  H,  at  the  scaled 
975      value  thereof  at  the  time  of  *payment. 
And  he  is  not  to  be  allowed  compen- 
sation for  his  services  as  guardian. 

Jennings  v.  Jennings,  313 

2.  H  is  to  be  charged  with  the  scaled  value 
of  the  money  received  from  J,  at  the  time 
he  received  it,  and  interest.         Idem,   .313 

HOMESTEAD  EXEMPTIONS- 

1.  The  article  XI,  §  1,  of  the  Constitution 
of  Virginia,  and  the  act  of  June  27th,  1870, 
ch.  157,  passed  in  pursuance  thereof,  in  rela- 
tion to  homestead  exemptions,  are  in  conflict 
with  Article  8,  §  10,  of  the  Constitution  of  the 
United  States,  which  provides  that  no  State 
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shall  pass  any  law  impairing'  the  obligation 
of  contracts,  so  far  as  the  Virginia  Constitu- 
tion and  act  apply  to  debts  contracted  before 
that  constitution  went  into  operation. 

The  Homestead  cases^  266 

HOMICIDE. 

1.  Every  unlawful  homicide  must  be  either 
murder  or  manslaughter  ;  and  whether  it  be 
the  one  or  the  other  depends  alone  upon, 
whether  the  party  who  perpetrated  the  act 
did  it  with  malice  or  not — malice  either 
expressed  or  implied.        Read's  case,         914 

HUSBAND  AND  WIFE. 

1.  A  husband  who  by  his  will  gives  prop- 
erty, real  and  personal,  to  his  wife  absolutely, 
if  she  survive  him,  may  by  his  will  authorize 
her  to  make  a  will  in  his  lifetime,  disposing 
of  said  property.  And  the  wife  having  made 
a  will  in  the  lifetime  of  her  husband,  dispos- 
ing of  the  property,  and  afterwards  surviving^ 
her  husband,  and  dying  without  re-executing 
or  revoking  her  will,  the  same  is  valid  to  pass 
the  property  to  her  devisees  and  leg'atees. 

TTiomaike    &     als,    v.     Reynolds 
6f  als,,  21 

2.  Though  the  will  of  the  wife  does  not  say 
in  terms,  that  it  is  made  in  pursuance  of  the 
power  vested  in  her  by  her  husband's  will ; 
jet  as  his  will  was  shown  to  her  by  his  direc- 
tions, and  she  has  no  property  of  her  own  at 
the  time,  and  the  provisions  of  her  will  have 
obvious  reference  to  his  will,  it  will  be  held 
that  her  will  was  made  in  pursuance  of  the 
power.  Idem,       21 

3.  The  clause  in  the  will  of  the  husband 
giving  the  power  to  the  wife,  must  have  been 
intended  to  take  effect  from  its  date ;  and  so 
the  will  of  the  wife,  as  an  execution  of  the 
power,  will  be  intended  to  take  effect  from  its 
date :  though  not  to  divest  and  pass  the  title 
in  the  lifetime  of  her  husband  and  herself. 

Idem,       21 

4.  The  will  of  the  wife  was  not  revoked  by 
the  death  of  the  husband,  leaving  the  wife 
surviving  him,  and  therefore  it  was  not 
necessary  for  her  to  re-execute  her  will  after 
his  death.  Idem,        21 

5.  Though  the  wife  survives  the  husband, 
and  thereupon  becomes  absolutely  entitled  to 
the  property,  this  does  not  extinguish  the 
power;  but  the  will  of  the  wife  executed 
under  the  power,  in  the  lifetime  of  the  hus- 
band, not  having  been  revoked  by  her,  or  re- 
executed,  passes  the  property  at  her  death  to 
her  devisees  and  legatees.  Idem,       21 

6.  H  dies  leaving  a  will  and  three  codicils, 
in  each  of  which  he  gives  valuable  property 
to  his  wife,  if  she  survives  him  ;  and  in  some 
of  these  bequests  he  authorizes  her  to  make  a 
will  in  his  lifetime  to  dispose  of  it.  By  the 
third  codicil  he  gives  her  one-half  of  his 
residuary  estate,  and  then  adds  :  **And  for 
all  the  purposes  contemplated  in  tny  will  and 
codicils  thereto,  I  authorize  and  empower  my 
wife  to  make  a  will  in  my  lifetime  which  shall 
te  good  and  effectual  in  law  and  equity.'' 
This  is  a  valid  power  to  the  wife  to  make  a 
will  in  the  lifetime  of  the  husband,  to  dispose 
of  the  property  bequeathed  to  her ;  and  look- 
ing to  the  language  employed,  all  the  provi- 
sions of  the  will  and  the  surrounding  circum- 


stances, the  intention  of  the  testator  was 
held  to  be  that  the  power  was  not  confined  to 
the  bequest  of  the  residue,  but  to  all  the 
t>equests  to  her  in  the  will  and  codicils. 

.  Idem,       21 

7.  The  construction  of  §  7,  ch.  109,  Code  of 
1860,  in  relation  to  divorces  a  mensa  et  thoro^ 
given  in  Bailey  v.  Bailey,  21  Gratt.  43, 
approved  and  acted  on. 

Carr^^.  Carr,  168 

8.  That  a  husband  is  rude  and  dictatorial  in 
his  speech  to  his  wife,  exacting  in  his 
demands  upon  her,  and  sometimes  unkind 
and  negligent  in  his  treatment  of  her  even 

when  she  was  sick,  and  weary  and  worn 
976      in  watching  and  nyrsing  *their  sick 

child,  is  no  legal  grounds  for  her  leav- 
ing him.  Idem,        168 

9.  A  wife  having  left  her  husband  without 
good  legal  grounds,  is  not  entitled  to  alimony. 

Idem,        168 

10.  A  wife  having  left  her  husband  without 
good  legal  grounds,  and  taken  their  child 
with  her,  though  there  is  no  other  imputation 
upon  her  conduct,  upon  a  decree  for  divorce 
a  mensa  et  tkoro,  at  the  suit  of  the  hus- 
band, on  the  ground  of  desertion,  the  child 
will  be  restored  to  the  husband,  though  it  is 
a  female  and  but  three  years  old  ;  and  though 
the  husband's  treatment  of  his  wife  has  been 
coarse,  rude,  petulant,  close,  exacting  and 
penurious,  leaving  her  to  bear  alone  burdens 
and  trials  which  it  should  have  been  his 
highest  pleasure  to  share  and  to  relieve. 

Idem,        168 

11.  Pending  a  suit  in  equity  against  a 
female  defendant,  to  recover  a  debt  alleged 
to  be  due  by  her,  she  marries,  and  her  hus- 
band is  made  a  party  defendant.  There  was 
an  ante-nuptial  settlement,  by  which  all  the 
wife's  property  was  conveyed  in  trust  for  her 
separate  use,  and  she  renounced  all  interest 
in  that  of  the  husband.  The  husband  is 
still  liable  for  the  debts  of  the  wife  con- 
tracted before  marriage,  and  the  decree  may 
be  against  t>oth  of  them. 

Fowell  &  wife  v.  Manson,  177 

IDIOTS. 

1.  A  purchase  by  the  committee  of  the 
idiot's  land,  under  a  decree  of  the  court,  is 
illegal,  and  the  decree  confirming  the  sale  is 
voidable ;  but  the  deed  to  the  purchaser 
passes  the  title,  and  is  valid  until  the  decree 
is  reversed. 

Cline's  heirs  v.  Catron^  378 

INADEQUACY     OF    CONSIDERATION. 

See 

Specific  Performance,  No.  2,  4,  and 

Amdrouse*s  heirs  v.  Keller,  769 

Talley  v.  Robinson's  ass'nee,  888 

INFANTS. 

See 
Revival  of   Suits,    No.    3,  4,    5,   and 
IVilson  6f  wife,  &c,,  v.  Smith,  493 

INJUNCTIONS. 

1.  When  a  court  of  equity  will  enjoin  a 
judgment.     See 

Holland  6f  wife  v.  Trotter,  136 

2.  See  Practice  in  Chancery,  No.   10,  and 
White    V.   Mech,    Building   Fund 
Association,  233 
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INTERNAL     IMPROVEMENT    COMPA- 
NIES. 

1.  Under  the  act  ch.  174,  §  1,  Code  of  1860, 
the  case  of  a  railroad  company  asking-  the 
County  court  to  ascertain  the  compensation 
to  a  land  owner  for  the  land  proposed  to  be 
taken  for  its  purposes,  which  has  remained 
in  the  court  more  than  one  year  without 
being  determined,  may  be  removed  to  the 
Circuit  court. 

Va.  &  Ten,  R.  R,    Co.    v.    Camp- 
belVsex'or,  437 

2.  In  such  a  case,  if  the  Circuit  court  sets 
aside  the  report  of  the  commissioners,  that 
court  should  not  send  the  case  back  to  the 
County  court,  but  should  take  jurisdiction  of 
the  case,  and  proceed  in  it  with  the  same 
powers  that  are  vested  in  the  County  court 
by  the  statute.  Idem^        437 

3.  The  land  owner  or  his  executor,  whose 
land  has  been  taken  by  a  railroad  company 
for  its  purposes,  cannot  apply  to  the  County 
court  for  the  appointment  of  commissioners 
to  ascertain  the  compensation  of  the  land 
owners  for  the  land  taken.  Idem,        437 

4.  After  the  company  has  made  a  motion 
for  commissioners  to  ascertain  the  compen- 
sation due  to  a  land  owner,  and  the  commis- 
sioners have  reported,  and  the  court  has 
allowed  the  money  to  be  received  by  the 
clerk,  and  directed  him  to  pay  it  to  the  land 
owner,  or  hold  it  until  the  further  order  of 
the  court,  the  executor  of  the  land  owner 
applies  to  the  same  court  for  commissioners 
to  ascertain  such  compensation;  and  this 
case  is  removed  to  the  Circuit  court.  The 
removal  of  this  case  docs  not  bring  up  the 
first,  and  neither  the  Circuit  court  nor  the 
Court  of  Appeals  can  enquire  whether  there 
is  error  in  the  action  of  the  court  in  the  first 
case.  Idem^       437 

5.  The  record  in  the  first  case  may  be  used 
by  the  company  in  their  defense  upon  the 
second  motion.  Idem,       437 


INTERROGATORIES. 


See 


Appellate  Court,  No.  20,  and 
y.  B,  CamphelVs  ex^ors  v.  A.   C 
Campbell's  ex'or,  649 

977  ^INVESTMENTS. 

1.  When  an  investment  made  under 

an  order  of  the  court,  will  be  null  and  of  no 

effect.    See  Vendor  and  Purchaser,  No.  7,  and 

Beery  6f  als,  v.  Irick  6f  als.,  614 

2.  To  authorize  the  order  of  a  judge  in 
vacation  for  the  investment  of  Confederate 
money  by  a  fiduciary,  under  the  act  of  March 
5,  1863,  Sess.  Acts  1862-63,  ch.  46,  p.  81, 
three  things  are  necessary  :  Ist.  The  money 
must  be  in  the  hands  of  the  fiduciary  ;  2d.  It 
must  have  been  received  in  the  due  execution 
of  his  trust ;  3d.  For  some  cause  he  must  be 
unable  to  pay  it  over  to  the  parties  entitled. 
If  they  do  not  all  exist  the  order  of  the  judge 
is  null,  and  the  fiduciary  is  responsible  for 

the  money.  ^      _ 

y,    B,    Campbell's  ex'ors  v.   A,    C. 
Campbell's  ex' or,  649 

3.  When  Confederate  money  is  received  by 
an  executor  for  a  good  ante-war  debt,  that  he 


may  invest  it  under  the  order  of  a  judge,  he 
has  not  received  it  in  the  due  exercise  of  his 
trust ;  and  therefore  he  is  not  protected  by 
such  order.  Idem,       649 

ISSUES. 

1.  For  the  principles  governing;  the  trial  of 
issues  out  of  chancery,  see  Practice  in  Cham- 
eery,  No.  3,  4,  5,  6,  7,  and 

Powell  df  wife  v.  Manson,  177 

2.  When  an  issue  quantum  damnificatus 
may  be  ordered,  see  Equity  Jurisdiction  and 
Relief,  No.  6,  and 

Nagle  V.  Newton,  814 

JOINT-TENANTS. 

1.  As  a  general  rule,  a  joint-tenant  or  ten- 
ant in  common  is  not  to  purchase  in  an  oiit> 
standing  adverse  title  to  the  common  property 
for  his  own  benefit,  to  the  exclusion  of  his 
co-tenant.  But  the  co-tenant  must,  within  a 
reasonable  time,  make  his  election  to  claim 
the  benefit,  and  to  contribute  to  the  expense 
incurred  in  the  purchase  of  such  title.  If  be 
unreasonably  delays  until  there  is  a  chattge 
in  the  condition  of  the  property,  or  in  the 
circumstances  of  the  parties,  he  will  be  held 
to  have  abandoned  all  benefit  arising^  from 
the  new  acquisition. 

Buchanan  &  als,  v.  Kini^s  heirs^        414 

2.  In  such  case,  before  the  co-tenant  can  be 
held  to  have  abandoned  his  claim  to  the  ben- 
efit of  the  purchase  of  the  outstanding  title, 
it  should  appear,  not  only  that  he  has  been 
apprised  of  the  purchase,  but  of  the  clain 
set  up  by  his  co-tenant.  He  may  reasonably 
presume  the  acquisition  was  made  in  suppoft 
of  the  common  title,  and  may  act  on  that 
presumption.  Idetn^        414 

3.  In  such  a  case  the  burden  ia  upon  the 
purchasing  tenant  to  show  that  his  co-tenant 
had  notice  of  the  purchase,  and  of  the  exda- 
sive  claim  asserted  by  him.  Idem^        414 

4.  C  and  K  are  joint-tenants  of  land.  C 
purchases  a  large  tract,  which  includes  the 
land  held  jointly,  and  takes  the  conveyance 
to  himself ;  and  he  sells  and  conveys  part  of 
the  large  tract  including  the  land  held  jointly. 
The  grantee  in  this  deed  is  tenant  in  common 
with  the  co-tenant  of  his  grantor;  and  his 
possession  is,  in  presumption  of  law.  the 
possession  of  both,  and  is  to  be  deemed  in 
support  of,  and  not  in  derog^ation  of,  the 
common  title.  Idem^        414 

5.  The  acts  of  C  in  taking  the  conveyance 
to  himself,  and  conveying  to  his  grantee, 
are  not  such  acts  as  are  equivalent  to  aa 
actual  ouster,  under  Code  of  I860,  ch.  135, 
§  15.  Idem,        414 

JUDGMENTS. 

1.  For  the  grounds  on  which  a  court  of 
equity  will  qr  will  not  relieve  against  a  judu:- 
ment  at  law,  see  the  opinion  of  the  court  ia 

Holland  and  wife  v.  Trotter,  136 

2.  Where  the  defendant  at  law  has  been 
prevented  from  making  his  defense,  by  the 
assurances  or  promises  of  the  counsel  of  the 
plaintiff,  a  court  of  equity  will  relieve  him. 

Idem^        136 
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JUDICIAL  SALES. 

1.  In  a  suit  for  partition  of  land  by  joint- 
tenants,  tenants  in  common  or  parceners, 
whether  partition  can  be  conveniently  made 
in  kind  or  not,  and  whether  the  interests  of 
those  who  are  entitled  to  the  subject  or  its 
proceeds,  will  be  promoted  by  a  sale  of  the 
entire  ^subject  or  not,  are  questions  for  the 
court  in  which  the  suit  is  pending  to  decide  ; 
and  its  decision  cannot  be  questioned  in  any 
collateral  suit,  except  on  the  ground  of  fraud 
or  surprise. 

Wilson  and  wife  v.  Smithy  493 

978  *2.  In  such  a  case,  a  sale  made  pend- 
ing the  suit,  by  agreement  of  the  par- 
ties in  person  or  by  counsel,  which  sale  is 
afterwards  confirmed  by  the  court,  is  as  valid 
as  if  made  under  a  previous  decree  of  the 
court  in  the  suit ;  and  can  no  more  be  im- 
peached collaterally  than  if  so  made. 

Idem,        493 

3.  What  sufficient  order  of  revival  of  suit 
in  the  name  of  infant  heir  and  widow  of 
plaintiff,  who  dies  before  decree ;  and  when 
it  will  be  presumed  a  next  friend  was  ap- 
pointed to  conduct  the  suit  for  the  infant,  or 
whether  the  failure  to  do  so  will  affect  the 
proceedings.  See  Revival  of  Suits,  No.  3,  4 
and  Idem,        493 

4.  But  if  there  were  any  irregularities  in 
the  appointment,  or  the  failure  to  appoint,  a 
next  friend  of  the  infant  plaintiff,  objection 
on  that  accoiint  could  only  be  made,  if  at  all, 
in  that  suit,  or  on  appeal  from  the  decree 
therein  ;  and  such  objection  cannot  be  made 
in  an  independent  suit.  Idem,        493 

5.  In  a  suit  for  partition  of  real  estate  by 
W  against  L,  W  dies,  and  the  suit  is  revived 
in  the  name  of  his  widow  and  infant  son. 
The  counsel  employed  by  W  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to 
be  continued  as  counsel  in  the  cause ;  and  a 
decree  for  a  sale  of  the  property  entered  upon 
the  consent  of  the  counsel,  is  a  valid  decree, 
and  a  sale  under  the  decree  will  be  sustained. 

Idem,        493 

6.  See   Vendor  and  Purchaser,  No.  17,  and 
Beery  &  als.  v.  Irick  &  als„  614 

7.  On  the  15th  April  1863,  there  is  a  decree 
for  the  sale  of  land,  for  cash  as  to  expenses, 
and  for  the  balance,  on  a  credit  of  six,  twelve 
and  eighteen  months.  On  the  day  of  sale  it 
is  proposed  to  the  commissioners  to  sell  for 
Confederate  money  ;  but  they  decline  it,  and 
say  they  sell  according  to  the  decree.  Four 
of  the  heirs  proclaim  that  they  will  take  the 
money.  The  land  worth  $15,000  in  good 
money,  sells  to  P  for  $50,301.  The  cash  is 
paid,  bonds  given,  sale  reported  and  con- 
firmed; and  S,  receiver  of  the  court,  is 
directed  to  collect  the  money  when  due.  S 
receives  Confederate  money  in  payment  of 
the  first  bond,  upon  P's  agreeing  to  take  it 
back  if  the  parties  entitled  refuse  to  receive 
it.  When  the  second  bond  comes  due  P  offers 
S  to  give  him  a  check  upon  the  bank  of  R,  for 
the  amount,  which  S  declines  to  receive ;  and 
80  when  the  third  bond  fell  due.  There  was 
no  proof  that  P  had  the  money  in  bank, 
though  S  did  not  doubt  it.     Hbi<d: 


1.  The  sale  was  a  sale  with  reference  to 
Confederate  treasury  notes  as  the  standard 
of  value. 

Poague  V.  Greenlee* s  adm'r  <Sf  als.,     724 

2.  The  offer  of  P  to  give  S  a  check  for  the 
money,  was  not  a  good  and  valid  tender : 
1st.  Because  there  was  no  evidence  that  P 
had  the  money  in  the  bank  at  the  time. 
2d.  Because  a  good  and  valid  tender  could 
not  be  made  to  the  receiver  of  the  court. 

Idem,        724 

3.  P  allowed  his  option,  to  take  the  land 
at  its  value  in  good  money,  to  be  credited 
with  the  true  value  of  the  money  he  has 
paid  ;  or  to  surrender  the  land  and  account 
for  rents  and  profits,  and  be  credited  for 
the  value  of  the  money  paid.    Idem,       12A 

JURISDICTION  OF  STATE  COURTS. 

1.  See  Bankruptcy,  and 

Cannon  <Sf  al.  v.  Wellford,  judge,         195 

2.  C,  trustee  of  a  bank  in  liquidation,  trans- 
fers to  B  the  note  of  A,  due  to  the  bank,  and 
certain  county  bonds,  which  had  been  depos- 
ited with  the  bank  by  A  as  security  for  his 
note,  to  be  applied  first  to  pay  the  debt  due 
B,  and  then  for  the  trustee.  After  this  trans- 
fer, an  order  was  made  in*a  suit  in  the  Circuit 
court  of  the  United  States,  in  which  C,  as 
trustee  of  the  bank,  was  a  defendant,  appoint- 
ing C  receiver  in  the  cause.  A's  note  not 
having  been  paid  at  maturity,  B  gives  him 
notice  that  unless  the  note  was  paid  by  a 
certain  day,  he  would  sell  the  bonds.  A 
enjoins  the  sale  in  a  State  court.  Hbi<d  : 
The  transfer  of  the  note  and  bonds  having 
been  made  before  the  appointment  of  C  as 
receiver,  the  State  court  has  jurisdiction  of 
the  case. 

Alex,,  Loud,   &  Hamp,  R.  P»  Co. 
V.  Burke  &  als.,  254 

3.  A  State  court  has  jurisdiction  to  decide 
that  a  provision  of  the  constitution  of  the 
State  is  in  violation  of  the  constitution  of  the 
United  States. 

The  Homestead  cases,  266 

4.  When  a  case  of  an  application  by  an 
internal  improvement  company  to  the  County 

court  to  condemn  land  for  its  purposes, 
979      is  removed  to  the  Circuit  *court,  if  the 

Circuit  court  sets  aside  the  report  of  the 
commissioners  made  to  the  County  court,  it 
must  proceed  in  the  cause,  and  should  not 
send  it  back  to  the  County  court. 

Va.   &   Ten.    R.  R.   Co.  v.    Camp- 

belVs  ex^or,  437 

5.  In  a  suit  in  equity  brought  in  February 
1869,  against  an  absent  and  home  defendant, 
the  bill  is  taken  for  confessed  at  the  May 
rules,  and  at  the  July  term  of  the  court,  the 
home  defendant  answers.  At  a  special  term 
of  the  court,  held  in  December  1869,  a  decree 
is  made  in  the  cause,  the  decree  reciting  that 
publication  had  been  made  as  to  the  absent 
defendant.  As  the  regular  term  of  the  court 
was  on  the  Wednesday  after  the  3d  Monday 
in  October,  the  cause  might  have  been  heard 
then,  and  therefore  might  be  heard  at  the 
special  term.    Code,  ch.  158,  §  33. 

Patton  V.  Hoge,  443 
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6.  A  County  court  has  a  discretion  to  grant 
or  refuse  a  certificate  for  obtaining*  a  license 
to  retail  ardent  spirits  to  a  person  who  has 
obtained  a  license  to  keep  an  eating  house ; 
and  the  action  of  the  County  court  is  final 
and  conclusive  on  the  question. 

French  v.  Noel^  454 

7.  In  such  a  case  if  the  judge  of  the  Circuit 
court  allows  an  appeal  from  the  order  of  the 
County  court  granting  the  certificate,  and 
reverses  and  annuls  the  order,  with  costs  ; 
the  said  action  is  coram  nonjudice^  and  of  no 
effect.  Idem^        454 

8.  After  the  judgment  of  the  Circuit  court 
has  been  rendered,  as  well  as  before,  the  per- 
son injured  by  the  judgment,  may  apply  to 
the  Court  of  Appeals  for  a  writ  of  prohibition, 
to  restrain  the  appellant  and  judge  from  pro- 
ceeding to  enforce  the  judgment. 

Idem^        454 

9.  When  in  pursuance  of  the  act  of  1869-70, 
ch.  171,  §  5,  p.  277,  the  Court  of  Appeals  sent 
a  cause  which  had  been  pending  in  a  Dis- 
trict court  of  Appeals  to  the  Circuit  court, 
that  was  a  decision,  that  the  act  was  consti- 
tutional, and  that  the  Circuit  court  had  juris- 
diction to  rehear  and  decide  the  same. 

Cowan  V.  Doddtidge^  458 

10.  See    Conciliation — court    of,    and 
Myers  yr.  Whitfield,  786 

11.  The  release  of  a  part  of  a  verdict  to 
bring  it  below  the  jurisdiction  of  the  Court 
of  Appeals,  is  in  fraud  of  the  jurisdiction  of 
that  court.;  and  the  court  has  jurisdiction  to 
hear  and  decide  the  cause  upon  appeal.  See 
Appellate  Court,  No.  15,  and 

Hansbrough  &  wife  v.  Stinnett,  593 

12.  The  title  of  tenant  bv  elegit  is  such  an 
interest  in  land  as  may  be  the  subject  of 
adjudication  in  the  Court  of  Appeals  as  a  con- 
troversy concerning  the  title  to  land. 

Lyons  v.  McGuire,  202 

13.  By  §  1  of  the  act  of  March  30,  1871,  the 
mayor  of  Lynchburg  has  concurrent  juris- 
diction with  the  Corporation  court,  of  all  petit 
larcenies. 

Thomas^  case,  912 

JURORS. 

1.  As  a  general  rule  the  evidence  of  jurors  is 
not  admissible  to  impeach  their  verdict. 

Read's  case,  924 

LAND— HOW  TO  ACQUIRE  AND 
DEFEND  TITLE. 
C  is  in  possession  of  land  under  a  settle- 
ment in  1771,  the  settlement  right  confirmed 
to  him  by  the  commissioners  of  the  district, 
in  September  1782,  and  which  was  surveyed  in 
April  1783  ;  and  he  lives  upon  and  cultivates 
a  part  of  the  land,  and  obtains  a  patent  for  it 
in  March  1799.  In  July  17%,  W  obtains  a 
patent  for  a  tract  of  land  which  covers  a  part 
of  the  tract  held  by  C  ;  but  C's  cleared  land 
is  outside  the  interlock,  which  is  in  forest ; 
W  not  knowing  that  his  patent  covers  any 
part  of  the  land  held  by  C  under  his  settle- 
ment right.    Hbi«d  : 

1.  That  C  not  having  prevented  the  issue 
^e  patent  by  caveat,  and  W  not  having 


known  that  his  patent  covered  any  p&rt 
of  the  land  so  claimed  by  C,  the  patent  of 
W  is  valid,  and  vests  in  him  the  legal  title. 

Cline*s  heirs  v.  Catron,  378 

2.  The  actual  possession  of  C  outside  the 
interlock,  does  not  constitute  an  adversary 
possessioQ  by  C  of  the  land  within  the  inter- 
lock, so  as  to  require  W  to  entef  upon 
and  take  actual  possession  of  it,  in  order  to 
give  him  possession  under  his  patent. 

Idem,       378 

3.  If  C  on  obtaining  his  patent  in  March 
1799,  entered  on  the  land  and  ousted  W,  it 
was  not  necessary  for  W  to  enter  upon 
and  dispossess  C  t>efore  he  could  maintain 
an  action  to  recover  the  land. 

Idem,       378 

4.  By  an  order  of  council  of  the  12th  of 

June  1749,  confirmed  by  a  decree  of 
980  the  Court  of  Appeals  in  1783,  •800,000 

acres  of  land  was  granted  to  the  Loyil 
Company,  and  was  surveyed  in  1774.  The 
rights  under  this  grant,  acquired  by  entry 
and  survey,  stand  upon  no  higher  footing 
than  rights  acquired  by  entry  and  surrey 
under  a  land  office  treasury  warrant ;  and 
in  both  cases,  until  patented,  the  lands  are 
wasted  and  unappropriated,  and  liable  to 
location  by  other  parties. 

Idem,       378 

5.  Though  family  traditions  are  admissi* 
ble  in  'evidence  upon  questions  of  boundary* 
they  are  not  admissible  to  prove  or  disproTe 
a  title.  Idem,       378 

6.  The  possession  which  would,  under 
the  former  law,  render  a  conveyance  by  t 
party  out  of  possession,  inoperative,  mnitt 
have  been  an  adversary  possession. 

Idem,       378 

7.  What  the  kind  of  possession  which 
will  sustain  the  defense  of  adversary  pos- 
session, against  a  plaintiff  claiming  under 
a  patent.  Idem,       379 

LANDLORD  AND  TENANT. 

T  owns  a  warehouse,  and  also  a  lumber 
yard,  with  office  and  shed  attached,  adjoinin^r 
the  warehouse,  both  fronting  on  a  wharf 
owned  by  her,  which  runs  the  whole  length 
between  them  and  Elizabeth  river,  at  Norfdk. 
In  December  1865,  she  leases  to  H  for  fire 
years,  the  lumber  yard,  office  and  shed, 
together  with  the  use  of  the  wharf  in  front 
of  the  lumber  yard,  for  the  purposes  required 
in  carrying  on  the  lumber  business,  &c. 
But  H  is  not  to  have  the  privilege  of  collecting 
wharfage  either  on  vessels  or  goods  landing 
or  shipping  for  other  purposes.  In  Septem- 
ber 1867,  T,  by  deed,  demises  to  G  the  ware- 
house, with  the  appurtenances  thereto 
belonging,  for  the  year  1868,  for  a  rent  of 
$1,525,  payable  quarterly  ;  and  in  a  separate 
clause  it  is  agreed  that  G  is  to  have  the 
entire  privilege  and  control  of  the  entire 
wharf  to  said  warehouse  and  lumber  yard, 
except  that  H  shall  have  permission  to  use 
the  wharf  in  front  of  the  lumber  yard  in 
carrying  on  his  business  in  landing  and 
loading  with  lumber,  &c. ;  but  on  no  acconst 
shall  H  be  allowed  to  let  anything  whatever 


358 


22  GRATT. 


Virginia  Rbports,  Annotatbd. 


INDEX 


remain  on  the  wharf ;  but  it  is  to  be  taken 
away  as  soon  as  put  upon  it ;  otherwise  6 
will  charge  the  usual  wharfage  on  all  such 
merchandise,  lumber,  &c.  6  is  put  into 
possession  of  the  warehouse  and  wharf ; 
but  H  uses  the  wharf  in  front  of  the  lumber 
yard  for  his  business,  sometimes  piling 
his  lumber  thereon,  so  that  6  cannot  make 
much  use  of  it,  and.'H  refuses  to  pay  wharf- 
age; but  G  gives  no  notice  of  this  to 
T,  and  when  three-quarters  rent  is  due 
refuses  to  pay  anything,  on  the  ground  that 
he  has  been  ousted  of  a  part  of  the  demised 
premises  by  H's  use  of  the  wharf.    Hbi<d  : 

1.  If  a  tenant  be  at  any  time  deprived  of 
the  leased  premises  by  the  landlord's 
agency,  the  obligation  to  pay  rent  ceases. 

Tunis  V.  Grandy  <Sf  al.,  109 

2.  If  the  land  be  recovered  by  a  third 
person,  by  a  title  superior  to  that  of  the 
lessor,  the  tenant  is  discharged  from  the 
payment  of  rent  after  eviction  by  such 
recovery.  Idem,        109 

3.  If  part  only  of  the  land  is  recovered, 
such  an  eviction  is  a  discharge  of  so  much 
of  the  rent    as    is    in  proportion    to    the 

-  value  of  the  part  evicted.  But  if  the  lessor 
himself  wrongfully  deprives  the  tenant 
of  the  whole  or  any  part  of  the  premises, 
the  tenant  is  discharged  from  the  payment 
of  the  whole  rent  until  such  possession  is 
restored.  IdetH,        109 

4.  Under  the  demise  to  G  of  the  ware- 
house and  appurtenances  thereto  belong? 
ing,  the  wharf  did  not  pass. 

Idem,        109 

5.  The  provision  in  the  lease  to  G  in  rela- 
tion to  the  wharf,  is  not  a  demise  of  the 
wharf,  but  a  covenant.  Idem,        109 

6.  If  the  provision  as,  to  the  wharf  makes 
it  a  demise  of  the  wharf  to  G,  the  interest 
thus  vested  in  G  is  in  entire  accord  with 
the  previous  lease  to  H ;  and  the  interest 
previously  vested  in  H  was  not  demised  to 
6.  Idem,        109 

7.  If  T  intended  to  make  a  covenant 
only  with  G  in  regard  to  the  extent  to 
which  the  wharf  might  be  used  by  H,  then 
a  breach  of  that  covenant,  supposing  it  to 
have  been  broken,  would  not  amount  to  an 
eviction.  Idem,        109 

8.  What  constitutes  an  eviction?  See 
the  opinion,  109 

9.  If  a  tenant  under  a  second  lease  is 
put  into  possession  of   the  whole  of  the 

demised  premises,  and  is  afterwards 
981         ♦evicted  from  a  part  thereof,  by  the 

lessee  under  the  first  lease,  then  the 
rent  will  be  apportioned,  and  the  lessor 
may  distrain  for  it ;  but  if  the  lessee  under 
the  first  lease  is  in  possession,  so  that 
the  lessee  under  the  second  lease  cannot 
get  possession  of  a  part  of  the  premises 
demised  to  him,  then  the  second  lease,  as 
to  this  part  is  void,  and  the  lessor  cannot 
distrain  for  a  proportion  of  the  rent  ; 
though  he  may  recover  the  fair  value  of  the 
balance  of  the  premises,  in  an  action  for 
use  and  occupation.  Idem,        109 


10.  The  abandonment  of  the  use  of  the 
wharf  by  G  cannot  amount  to  an  eviction, 
whatever  may  have  been  the  extent  of  H's 
right  to  the  use  of  the  wharf  under  his 
lease,  or  however  that  right  may  have  con- 
flicted with  the  right  of  G  to  its  use  under 
his.  Idem,        109 

LEASES. 

1.  ^e^  Landlord  and  Tenant,  B,nd 

Tunis  V.  Grandy  &  aL,  109 

LIENS. 

1.  When  vendor  of  lands  having  only  an 
equitable  title,  has  a  lien  upon  the  land  for 
the  purchase  money  in  the  hands  of  a  subse- 
quent vendee,  who  has  i^cquired  the  legal 
title.    See  Vendor  and  Purchaser,  No.  1,  and 

Day  V.  Hale  &  als,,  146 

Hale  V.  Hare  &  als.,  146 

2.  W,  Z  and  Y  are  partners,  and  joint 
tenants  of  real  estate.  W  and  Z  sell  their 
two-thirds  interest  in  the  real  estate  to  Y,  W 
receiving  $400  in  cash  for  his  interest,  and 
Y  executing  to  Z  three  notes,  payable  at 
different  dates,  amounting  to  $700,  for  his 
interest.  The  deed  from  W  and  Z  to  Y,  which 
conveys  two-thirds  of  the  property,  reserves 
a  lien  as  follows :  "And  the  said  Z  hereby 
retains  a  lien  on  the  property  hereby  con- 
veyed as  security  for  the  payment  of  the 
atK>ve  recited  notes  received  in  payment  of 
his  interest ;  the  said  W  has  been  paid  up  in 
full  for  his  interest.''  The  lien  is  reserved 
on  the  two-thirds  of  the  real  estate  conveyed 
in  the  deed.  Patton  v.  Hoge,       443 

3.  See  Vendor  and  Purchaser,  No.  3,  and 
Higginbotham  v.  Brown,  323 

MALICIOUS  SHOOTING. 

1.  See  Criminal  Jurisdiction  and  Proceed^ 
ings.  No.  1,  and 

Canada's  case,  899 

2.  Whether  a  prisoner  on  trial  is  guilty 
of  malicious  shooting,  with  intent  to  kill, 
depends  upon  the  question,  whether  if  he 
had  killed  the  person  at  whom  he  shot,  instead 
of  only  wounding  him  with  intent  to  kill  him, 
the  offence  would  have  been  murder. 

Read's  case,  924 

3.  If  the  killing  would  not  have  been  mur- 
der, then  he  is  not  guilty  of  the  offence  of 
malicious  shooting,  however  he  may  have 
been  guilty  of  another  offence ;  as  of  unlaw- 
ful shooting  with  intent  to  kill. 

Idem,        924 

MANDAMUS. 

1.  If  the  judge  of  a  Circuit  court  refuses 
to  re-hear  and  decide  a  case  sent  to  his  court 
by  the  Court  of  Appeals  under  the  act  of 
1869-70,  ch.  171,  §  5,  p.  227,  and  directs  it  to 
be  struck  from  his  docket,  an  appeal  cannot 
be  taken  from  his  judgment.  The  remedy  is 
by  application  to  the  Court  of  Appeals  for  a 
mandamus  to  the  circuit  judge,  to  compel 
him  to  re-hear  and  decide  the  case. 

Cowan  V.  Doddridge,  458 

2.  In  such  case  the  Court  of  Appeals  will 
make  an  order  for  a  writ  of  mandamus  nisi  to 
the  judge,  and  direct  that  the  service  of  a 
copy  of  the  order  shall  be  equivalent  to  the 
service  of  the  writ.  Idem,        458 


359 


22  QRATT. 


Virginia  Rbports,  Annotatbd. 


INDEX 


MAYOR. 

Sec  Criminal  Jurisdiction  and  Proceedings, 
No.  2,  and 

Thomas*case^  912 

MISDEMEANOR. 

See  Criminal  Jurisdiction  and  Proceedings^ 
No.  1,  and  Canadd*s  case,        899 

MISTAKE. 

1.  When  it  is  obvious  on  the  face  of  the 
paper,  that  a  word  or  phrase  has  been  omitted 
by  mistake  or  inadvertence,  and  such  words 
are  naturally  and  obviously  sugg-ested  upon 
a  mere  inspection  of  the  paper,  as  the  words 
which  the  parties  must  have  intended  to  use 
to  express  their  meaning,  such  words, 
982  or  ♦words  of  like  import,  may  be  sup- 
plied. Peyton  v.  Harman,        643 

NEGLIGENCE. 
1.  See  Assignor  and  Assignee,  No.  1,  2,  3, 
4,  and 

1Vtlson*s  adm*r   v.  Barclay's  ex' or 
&  als.,  534 


NEGOTIABLE  INSTRUMENTS. 

See  Checks  on  Banks,  and 
Purcell  V.  Allemong  &  Son, 

NEW  TRIALS. 


739 


1.  For  the  principles  governing  the  grant- 
ing of  new  trials  upon  an  issue  out  of  chan- 
cery.   See  Appellate  Court,  No.  6,  7,  and 

Powell  &  wife  v.  Manson,  VJl 

2.  For  the  principles  upon  which  a  new  trial 
in  an  action  at  law  will  or  will  not  be 
awarded.  See  opinions  of  Staples  and  Ander- 
son, J  s,,  in 

Hilb.for,  &c,  v.  Peyton  &  als.,  550 

3.  To  authorize  the  granting  a  new  trial 
on  the  ground  of  after-discovered  evidence 
four  things  are  necessary.  1st.  The  evi- 
dence must  have  been  discovered  since  the 
former  trial.  2d.  It  must  be  such  as  reason- 
able diligence  on  the  part  of  the  party 
asking  it,  could  not  have  secured  at  the 
former  trial.  3d.  It  must  be  material  in  its 
object,  and  not  merely  cumulative  .  and 
corroborative  or  collateral.  4th.  It  must  be 
such  as  ought  to  produce  on  another  trial,  an 
opposite  result  on  the  merits. 

Read's  case,  924 

4.  As  a  general  rule,  the  evidence  of  jurors 
is  not  admissible  to  impeach  their  verdict. 

Idem,        924 

5.  On  the  trial  of  a  prisoner  for  a  felony, 
which  lasts  several  days,  the  sheriffs  are 
sworn  to  keep  the  jury,  and  not  allow  them 
to  be  spoken  to,  or  to  speak  to  them  them- 
selves in  relation  to  the  case.  In  the  progress 
of  the  trial  one  of  the  deputies  is  called  by 
the  Commonwealth,  and  gives  evidence  of  a 
fact  which  had  occurred  in  his  presence  ;  and 
the  same  fact  had  been  proved  by  other  wit- 
nesses. This  is  not  sufficient  ground  for 
setting  aside  the  verdict.  laem,        924 

OFFICERS. 

See  Banks,  No.  1,  and 
Hodge's  ex' or  v.  First  Nat,    Bank, 
Ptchmond,  921 


PARDONS. 


1.  The  Grovernor  of  Virgrinia  has  anthoritj 
under  the  Constitution,  to  grant  a  condition^ 
pardon  to  a  prisoner  convicted  of  a  felon j. 

Lee,  sergeant,  v.  Murphy,  789 

2.  The  condition  annexed  to  a  pardon  mott 
not  be  impossible,  immoral  or  illegal ;  bnt 
it  may,  with  the  consent  of  the  prisoner,  be 
any  punishment  recognized  by  statute,  orbj 
the  common  law  as  enforced  in   this  State. 

Idem,      W 

3.  Though  the  warrant  of  the  Governor 
speaks  as  commuting  the  punishment,  yet  as 
it  substitutes  a  less  for  a  greater  puDishment, 
and  is  intended  to  be  done,  and  is  done  with 
the  consent  of  the  prisoner,  it  will  be  con- 
sidered a  pardon,  and  not  a  commutation  of 
punishment.  Idem,      789 

PARENT  AND  CHILD. 

1.  G  who  was  the  g^uardian  of  two  of  hit 
children,  maintained  and  educated  them  at 
his  own  expense,  and  made  no  charge  against 
them.  He  died  in  February  1861 ;  np  to 
which  time  his  estate  was  ample  to  paj  hit 
debts  ;  but  by  losses  incurred  since  his  death, 
it  is  not  sufficient  to  pay  them.  In  a  question 
between  creditors  of  G,  his  two  children  for 
whom  he  was  f^iardian,  are  not  to  be  charged 
in  his  guardianship  account,  with  the  expense 
of  their  maintenance  and  education. 

Griffith  &  al,  v.  Bird  6f  als.,  73 

2.  When  upon  a  divorce  a  mensa  et  ikaro 
at  the  suit  of  the  husband,  the  child  of  the 
marriage  will  be  restored  to  the  husband* 

See  Divorce,  No.  4,  and 

Carr  v.  Carr,  168 

PAROL,  EVIDENCE. 

1.  See  Trusts  &  Trustees,  No.  2,  and 
Phelps  V.  Seely  &  als.,  573 

2.  See  Evidence,  No.  7,  9,  and 

CalbreathY,  Va,  Porcelain  and  Earth- 
enware Co.,  697 

Sangston,  cor.  sec,  6^c.  ▼.  Gordon  6f 
Reily,  755 

PARTIES, 

1.  The  bankruptcy  of  a  plaintiff  in  a  suit 
at  law,  being  suggested  on  the  record, 
no  further  proceedings  in  the  suit  can  be 

taken  in  his  name;  but  his  assignee 
963      *must  enter  himself  as  plaintiff,  though 

the  suit  may  be  in  one  State  and  bit 
appointment  made  in  another. 

Cannon  &  al.  v.   WeUford,  judge,       195 

2.  As  to  the  rigphts  of  assignees  where 
appointed  in  different  courts,  see 

Idem,       195 

3.  See  Ejectment,  No.  1,  and 

Elys  V.  Wynne  &  als.,  22* 


PATENTS. 

1.  See  Irand,  No.  1,  2,  and 
Cline's  heirs  v.  Catron, 
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PAYMENTS. 

1.  What  does  not  amount  to  a  payment  of 
a  judgment. 

Moore  v.  Taie^  351 

2.  When  payments  made  during  the  war 
to  the  agent  of  a  non-resident  creditor  are 
valid.    See 

Hale  V.  Wall  &  al.,  424 

Wall  V.  Slusher,  424 

3.  L,  sends  to  C,  through  B,  a  check  upon 
a  bank  in  W,  to  pay  a  debt  L  owes  C.  B 
hands  the  check  to  C's  son  who  takes  it  to 
W,  and  finds  the  bank  has  t>een  removed 
from  W  to  F,  and  he  returns  the  check  to  B, 
who  receives  it,  but  does  not  inform  Lr  of  its 
return.    It  is  not  a  payment. 

Larue  v.  Cloudy  513 

4.  A  promise  by  a  son  of  C  upon  a  prece- 
dent condition  which  cannot  be  performed, 
to  take  the  check  to  F  and  apply  for  the 
money,  is  null,  and  L  is  still  bound  t6  pay  C. 

Idem^       513 

PLrEADINGS— AT  LrAW. 

1.  In  assumpsit  by  the  contractor  against 
a  county,  for  the  price  contracted  to  be  paid 
for  building  a  jail,  it  is  not  necessary  to  set 
out  the  dimensions  or  a  description  of  the 
building  in  the  declaration. 

Carroll  county^ ,  Collier ^  302 

2.  In  such  a  case,  the  contract  set  out  in 
the  count  fixes  a  time  within  which  the  jail 
is  to  be  completed,  but  there  is  no  averment 
that  it  was  completed  within  the  time.  The 
count  is  defective.  Idetn^       302 

3.  See  Debt^  and 

Peyton  v.  Harmany  643 

POWERS. 

1.  A  husband  who  by  his  will  gives  prop- 
erty, real  and  personal,  to  his  wife  absolutely, 
if  she  survives  him,  may  by  his  will  author- 
ize her  to  make  a  will  in  his  lifetime,  dis- 
posing of  said  property.  And  the  wife 
having  made  a  will  in  the  lifetime  of  her 
husband,  disposing  of  the  property,  and  after- 
wards surviving  her  husband,  and  dying 
without  re-ezecuting  or  revoking  her  will,  the 
same  is  valid  to  pass  the  property  to  her 
devisees  and  legatees. 

Thorndike  &  als.   v.   Reynolds  6f 
als„  21 

2.  Though  the  wife  does  not  say,  in  terms, 
that  it  is  made  in  pursuance  of  the  power 
vested  in  her  by  her  husband's  will :  yet  as 
his  will  was  shown  to  her  by  his  directions, 
and  she  had  no  property  of  her  own  at  the 
time,  and  the  provisions  of  her  will  have 
obvious  reference  to  his  will,  it  will  be  held 
that  her  will  was  made  in  pursuance  of  the 
power.  Idem  J       21 

3.  The  clause  in  the  husband's  will  giving 
the  power  to  the  wife,  must  have  been  in- 
tended to  take  effect  from  its  date ;  and  so 
the  will  of  the  wife  as  an  execution  of  the 
power  will  be  intended  to  take  effect  from  its 
date ;  though  not  to  divest  and  pass  the  title 
in  the  lifetime  of  her  husband  and  herself. 

Idetn^       21 


4.  The  will  of  the  wife  was  not  revoked  by 
the  death  of  the  husband,  leaving  the  wife 
surviving  him,  and  therefore  it  was  not  nec- 
essary for  her  to  re-execute  the  will  after  his 
death.  Idem^        21 

5.  Though  the  wife  survives  the  husband, 
and  thereupon  becomes  absolutely  entitled 
to  the  property,  this  does  not  extinguish  the 
power;  but  the  will  of  the  wife  executed 
under  the  power,  in  the  lifetime  of  the  hus- 
band, not  having  been  revoked  by  her  or 
re-executed,  passes  the  property  at  her  death 
to  her  devisees  and  legatees.        I  dent  ^       21 

6.  H  dies  leaving  a  will  and  three  codicils, 
in  each  of  which  he  gives  valuable  property 
to  his  wife,  if  she  survives  him ;  and  in  some 
of  these  bequests  he  authorizes  her  to  make 
a  will  in  his  lifetime,  to  dispose  of  it.  By 
the  third  codicil  he  gives  her  one*half  of  his 
residuary  estate,  and  then  adds:  *'And  for 
all   the   purposes   contemplated  in  my  will 

and  the  codicils  thereto,  I  authorize 
984      *and  empower  my  wife  to  make  a  will 

in  my  lifetime,  which  shall  be  good 
and  effectual  in  law  and  equity."  This  is  a 
valid  power  to  the  wife  to  make  a  will  in  the 
lifetime  of  the  husband  to  dispose  of  the 
property  bequeathed  to  her  ;  and  looking  to 
the  language  employed,  aU  the  provisions  of 
the  will,  and  the  surrounding  circumstances, 
the  intention  of  the  testator  was  held  to  be 
that  the  power  was  not  confined  to  the 
t>equest  of  the  residue,  but  extended  to  all 
the  t>equests  to  her  in  the  will  and  codicils. 

Idem^       21 

PRACTICE— AT  COMMON  LAW. 

1.  In  ejectment  agaiuAt  two  holding  dif- 
ferent parts  of  a  tract  of  land,  the  judgment 
may  be  separate  against  each,  for  the  land 
in  his  possession,  and  joint  for  the  costs. 

Ely sy.  Wynne  6f  als.<t  224 

2.  See    Internal  Improvement    Cos.,  and 
Va.  <Sf  Ten,  R,  R.  Co,  v.  Campbell's 

ex'or,  437 

3.  H  brings  two  actions  of  debt  against  E, 
and  the  plea  in  both  is  payment.  The  par- 
ties agree  that  the  suits  shall  be  tried 
together,  and  there  is  one  verdict  and  judg- 
ment for  the  amount  of  the  debts  in  both 
actions.  The  court  might  have  made  an 
order  consolidating  the  action  ;  and  the  agree- 
ment was  in  effect  a  consolidation  of  the 
causes ;  and  there  was  no  error  which  can 
be  set  up,  for  the  first  time,  in  the  appellate 
court.  Eagles  v.  Hooky        510 

PRACTICE  IN  CHANCERY. 

1.  When  depositions  are  taken  and  filed  in 
a  cause,  both  parties  l>eing  present  when 
they  were  taken,  and  the  decree  is  obviously 
based  upon  them,  the  omission  to  refer  to 
them  in  the  decree  will  be  considered  a  cler- 
ical mistake,  and  the  cause  will  be  consid- 
ered as  having  been  heard  upon  them  as 
well  as  upon  the  other  papers. 

Day  V.  Hale  6f  als.,  146 

Hale  V.  Hare  &  als,,  146 

2.  As  a  general  rule,  the  court  will  at  any 
time  before    the    hearing,   grant    leave  to 
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amend  where  the  bill  is  defective  as  to  par- 
ties, or  in  the  mistake  or  omission  of  any 
fact  or  circumstance  connected  with  the  sub- 
stance of  the  bill,  or  not  repugnant  thereto. 
The  amendment  may  be  made  by  common 
order  before  answer  or  demurrer,  and  after- 
wards by  leave  of  the  court. 

Holland  &  wife  v.  Trotter,  136 

3.  Upon  the  trial  of  an  issue  out  of  chan- 
cery, depositions  taken  in  the  Chancery 
court  are  not  to  be  read  to  the  jury  unless 
proof  be  given  that  the  witnesses  are  dead, 
or  abroad,  or  otherwise  unable  to  attend  the 
trial. 

Powell  &  wife  v.  Manson,  177 

4.  The  positive  denials  or  statements  of  an 
answer  responsive  to  the  bill,  cannot  be  over- 
thrown by  the  admissions,  evasions  and 
contradictions,  if  any,  which  mav  be  found 
in  the  answer.  laetn,        177 

5.  The  plaintiff  cannot  destroy  the  weight 
of  the  whole  answer  by  proving  that  the 
defendant  is  unworthy  of  credit ;  nor  can  he 
do  so  by  proving,  directly  or  indirectly,  that 
the  answer  is  false  in  one  respect  or  several 
respects.  The  only  effect  of  such  proof  being 
to  destroy  the  weight  of  the  answer  to  the 
extent  to  which  it  is  disproved  by  that 
amount  of  evidence  which  is  required  by  the 
rule  in  chancery.  Idem,        177 

6.  Upon  the  trial  of  an  issue  out  of  chan- 
cery, the  bill  is  not  proof  of  its  allegations, 
except  so  far  as  these  allegations  are  admit- 
ted to  t>e  true  by  the  answer.  And  the 
answer  is  not  proof  of  the  allegations  therein 
contained,  unless  the  allegations  in  the 
answer  as  to  facts,  be  positive  and  respon- 
sive to  some  allegation  of  the  bill.  And  to  be 
responsive,  such  allegations  of  the  answer 
must  not  be  either  evasive  or  contradictory. 

IdefHy        177 

7.  On  the  trial  of  an  issue  out  of  chancery, 
the  rule  of  evidence  is  the  same  as  on  the 
hearing  in  the  Chancery  court ;  and  the  alle- 
gations of  the  answer  responsive  to  the  bill 
must  be  taken  as  true,  unless  contradicted 
by  two  witnesses,  or  one  witness  and  corrob- 
orating circumstances.  Idem^        177 

8.  Upon  a  motion  for  a  new  trial  of  an 
issue  out  of  chancery,  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  the 
judge,  overruling  the  motion,  refuses  to  cer- 
tify the  facts  proved,  because  the  testimony 
was  conflicting ;  but  all  the  oral  testimony 
is  certified.  The  appellate  court  will  con- 
sider not  merely  whether  the  evidence 
adduced  before  the  jury  warrants  the  verdict, 

but  also  whether,  having  regard  to  the 

985      whole  *case,  further  investigation  is 

necessary  to  attain  the  ends  of  justice. 

Idem,        V71 

9.  In  such  a  case,  although  there  may  have 
been  a  misdirection  by  the  court,  or  evidence 
may  have  been  improperly  rejected,  a  new 
trial  will  not  be  granted  if  the  verdict  appears 
to  be  right  upon  a  consideration  of  all  the 
evidence,  including  that  which  was  rejected. 

Idem,        177 

10.  If  a  debtor  obtains  an  injunction  to  a 
sale  of  his  property  under  a  deed  of  trust,  on 


grounds  that  are  insufificient  and  unsustained, 
the  injunction,  nevertheless,  should  not  be 
dissolved,  if  the  amount  of  the  debt  is  not 
certain,  until  his  indebtedness  is  ascertained 
by  a  commissioner  of  the  court. 

White  V.  Mech,  Building  Fund  Asso- 
ciation, 223 

11.  What  accounts  and  proceedings  should 
be  directed  in  a  suit  by  donee  in  a  fraudulent 
deed  brought  after  a  decree  setting  the  deed 
aside  at  the  suit  of  one  creditor  of  the  donor. 
See  Conveyances — Fraudulent,  No.  3,  and 

Pratt  <Sf  al.  v.  Cox  6f  als.,  330 

12.  When  evidence  in  a  suit  in  which  there 
has  been  a  decree  will  be  regarded  in  an 
appellate  court,  as  evidence  in  a  second  soil 
in  equity  arising  out  of  the  first.     See 

Pratt  &  al.  v.  Cox  &  ais.,  330 

13.  B  files  his  bill  under  §  4,  of  the  act  of 
March  3d,  1866,  to  set  up  a  tender  of  payment 
of  a  Confederate  debt,  and  ask  for  general 
relief.  Though,  his  tender  not  being  in  time, 
he  will  not  be  wholly  relieved,  under  the 
prayer  for  general  relief,  the  debt  may  be 
scaled.  Sanders  v.  Branson,       364 

14.  It  is  the  duty  of  the  clerk  to  dismiss  a 
suit,  when  the  process  is  served,  and  the  biU 
is  not  filed  in  the  time  prescribed  by  the  stat- 
ute. But  if  the  bill  is  filed  before  an  order  of 
dismissal  is  entered,  and  the  defendant  an- 
swers without  insisting  upon  the  dismissal  of 
the  suit,  and  consents  to  a  hearing  of  the 
cause,  he  thereby  waives  the  objection. 

Buchanan  &  als,  v.  Icing's  heirs,       414 

15.  Though  judgments  have  been  recovered 
upon  bonds  given  for  purchases  at  a  judicial 
sale  made  in  October  1863,  without  any  ques- 
tion of  scaling  them,  yet  the  cause  being  still 
pending,  the  claim  to  have  them  scaled  may 
be  made  and  adjudicated  in  that  cause. 

Henderliie  v.  Thurman,  466 

16.  See  Revival  of  Suits,  No.  3,  4,  S,  and 
Wilson  &  Wife,  &c.,  v.  Smith,  493 

17.  In  what  case  two  parties  defendants 
may  litigate  the  question  of  their  liability  to 
each  other,  one  of  them  being  liable  to  the 
plaintiffs.  See  Vendor  and  Purchaser,  No. 
7,  and 

Berry  &  als.  v.  Irick  &  als.,  614 

18.  When  an  order  made  in  a  cause,  on  the 

motion  of  a  purchaser,  without  notice  to  the 

parties,  authorizing  him  to  pay  money  to 

the  receiver,  is  null  and  of  no  effect.    Sec 

Vendor  and  Purchaser,  No.  7,  and 

Idem,       614 

19.  When  court  will  decree  against  one 
defendant  without  waiting  until  the  equities 
between  him  and  another  defendant  are 
decided.  Idem,       614 

20.  There  cannot  be  a  bill  of  review  to  cor- 
rect a  decree  of  the  Court  of  Appeals ;  except 
on  the  ground  of  after-discovered  evidence. 
And  for  the  rules  governing  such  a  bill  in 
such  a  case,  see  Appellate  Omrt,  No.  18, 19, 
and 

J.  B,    CampdelPs  ex*ors   v.    A.   C 
CampbelPs  ex' or,  649 
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21.  When  a  cause  is  decided  in  the  Court 
of  Appeals,  and  sent  back  for  further  pro- 
ceedings, what  answers  to  interrogatories 
will  be  impertinent  and  immaterial.  See 
Appellate  Courts  No.  20,  and        Idem^        649 

22.  What  is  not  a  final  decree.  See 
Decrees,  No.  8,  and 

Atnbrouse^s  heirs  v.  Keller^  769 

23.  There  is  a  decree  in  a  cause  denying 
the  relief  the  plaintiffs  seek,  but  authorizing 
them  to  amend  their  bill,  and  ask  other 
relief.  If  the  plaintiffs  present  their  bill  of 
review  verified  bj  oath,  and  ask  leave  to  file 
it,  if  the  decree  was  interlocutory,  the  court 
should  treat  the  bill  as  a  petition  for  a 
re-hearing  of  the  cause,  and  if  the  decree 
was  erroneous,  should  rehear  and  reverse  it. 

Idem,       769 

24.  How  damages  to  a  purchaser  of  land 
may  be  ascertained.  See  Equity  Jurisdic- 
tion and  Relief,  No.  6,  and 

Nagle  V.  Newton,  814 

PRINCIPAL  AND  AGENT. 
See  Agent. 

986       •PRINCIPAL  AND  SURETY. 

1.  In  March  1862,  K  sold  personal 
property  at  auction  on  nine  months  credit, 
amounting  to  about  $2,000.  F  purchased 
some  of  it,  and  gave  his  bonds  for  $501.57 
with  R  as  his  surety.  On  the  10th  of  April 
1863,  K  sold  all  the  bonds  to  R,  including 
that  of  F,  for  Confederate  money.  Hbi«d  : 
R  can  only  recover  of  F  the  value  of  the  Con- 
federate money  he  paid  K  for  the  bond,  with 
interest  from  the  date  of  the  purchase. 

Kendrick  &  al,  v.  Forney,  748 

PROHIBITION. 

1.  County  court  grants  a  certificate  to  F 
for  obtaining  a  license  to  sell  ardent  spirits. 
N  applies  to  the  Circuit  court  for  an  appeal 
from  this  order,  which  is  allowed ;  and  the 
Circuit  court  reverses  and  annuls  the  order 
with  costs..  After  the  judgment  of  the  Cir- 
cuit court  has  been  rendered,  as  well  as 
before,  F  may  apply  to  the  Court  of  Appeals 
for  a  writ  of  prohibition,  to  restrain  N  and 
the  judge  from  proceeding  to  enforce  the 
judgment ;  the  action  of  the  county  court 
being  final  and  conclusive  in  the  case. 

French  v.  Noel,  454 

RAILROAD  COMPANIES. 

1.  See  Internal  Improvement  Co*s,,  and 

'  Fa,  &   Ten,   R.  R.    Co.   v.  Camp- 
beWs  ex'or,  437 

REMOVAL  OF  CAUSES. 

1.  The  act,  ch.  174,  §  1,  Code  of  1860,  in 
relation  to  removal  of  causes,  applies  to  pro- 
ceedings by  an  internal  improvement  com- 
pany to  condemn  land  for  its  purposes. 

Va.    &    Ten.  R.   R.  Co.   v.    Camp- 
beWs  ex' or,  437 

2.  A  suit  in  a  State  court  cannot  be 
removed  to  a  U.  S.  court,  unless  the  suit 
might  have  been  brouglit  originally  in  the 
last  court. 

Beery  &  als.  v.  Irick  6f  als.,  484 

Newton's  ex' or  v.  Bushong,  484 


3.  There  are  several  plaintiffs  in  a  suit  in 
a  State  court,  some  of  whom  live  out  of  the 
State,  and  others  live  in  it,  and  the  interests 
of  all  are  so  connected  that  the  rights  and 
interests  of  one  cannot  be  adjudicated  sep- 
arately ;  the  defendants  live  in  the  State. 
The  non-resident  plaintiffs  are  not  entitled 
to  have  the  cause  removed  to  a  U.  S.  court, 
under  the  act  of  Congress  of  March  2,  1867, 
for  the  removal  of  causes.  Idem,        484 

4.  After  a  decree  upon  the  merits  has  been 
made  in  a  suit  in  a  State  court,  and  an 
appeal  has  been  taken  to  the  Supreme  court 
of  Appeals,  and  the  case  is  pending  in  that 
court,  no  party  has  the  right  to  have  the 
cause  removed  to  a  U.  S.  court. 

Idem,        484 

REVIVAL  OF  SUITS. 

1.  ^e^  Judicial  Sales,  No.  1,  2,  and 
Wilson  df  wife,  &c.  v.  Smith,  493 

2.  In  a  suit  by  W  against  L  for  partition 
of  land,  before  any  decree  in  the  cause  W 
dies,  leaving  a  widow  and  child.  The  suit 
may  be  revived  in  their  name ;  and  neither  a 
bill  nor  a  scire  facias  is  necessary,  but  it 
may  be  revived  upon  their  motion  without 
notice.    Code,  ch.  173,  §  4,  p.  718. 

Idem,        493 

3.  The  order  of  revival  suggests  the  .death 
of  W,  and  that  the  suit  be  revived  and  pro- 
ceeded in,  in  the  name  of  I  and  L  adminis- 
trators with  the  will  annexed, Wilson, 

infant  son  and  sole  heir,  and Wilson, 

widow  and  devisee  of  said  John  W.  Wil- 
son, deceased.  Though  the  administrators 
with  the  will  annexed  were  not  necessary 
parties,  yet  it  does  no  harm ;  and  though  the 
christian  names  of  the  infant  child  and  the 
widow  are  omitted,  they  are  sufiiciently  de- 
scribed to  identify  them.  Idem,        493 

4.  It  would  have  been  out  of  place  to  have 
revived  the  suit'  in  the  name  of  the  next 
friend  of  the  infant ;  and  an  order  authoriz- 
ing some  person  to  prosecute  the  suit  for 
the  infant,  might  as  well  have  been  made  in 
a  subsequent  order  as  in  the  order  reviving 
the  suit ;  and  in  an  original  suit  to  set  aside 
the  proceedings  in  the  partition  suit,  quare 
if  it  may  not  be  presumed  to  have  been  made. 

Idem,        493 

5.  Even  if  there  was  not  a  formal  assign- 
ment of  a  next  friend  by  an  order  of  the 
court  in  the  partition  suit,  it  may  well  be 
questioned  whether  such  a  mere  informality 
would  of  itself  avoid  the  proceedings  in  the 
suit,  and  the  sale  made    under  them:  the 

infant  being  joined  with  his  mother 
987      and  the  administrators,  *qu^re  if  they 

may  not  be  considered,  in  the  absence 
of  evidence  to  the  contrary,  and  for  the  pur- 
pose of  giving  effect  to  the  proceedings,  as 
his  next  friend.  Idem,        493 

SCALING  DEBTS. 

1.  What  contracts  are  embraced  in  the  act 
of  March  3,  1866,  called  the  adjustment  act, 
see  opinion  of  Christian,   J.   in 

Jennings  y.  Jennings,  313 

Hilbfor,  &c.  v.  Peyton  6f  als.,  550 

2.  Within  six  months  after  the  act  for 
scaling  debts  was  passed,  S  recovered  a  judg- 
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raent  by  default  against  P.  Afterwards  P 
being  about  to  move  the  court  to  scale  the 
debt,  the  parties,  with  the  assistance  of  their 
counsel,  agreed  that  the  debt  should  be  scaled 
as  of  the  value  at  the  date  of  the  bond,  which 
was  one  for  three,  and  this  is  entered  of  rec- 
ord on  the  judgment.  Afterwards  P  files  his 
bill  to  have  the  debt  scaled  as  of  the  date 
the  bond  fell  due.  Hki^d  :  the  agreement 
between  the  parties  is  conclusive,  and  the 
debt  is  not  to  be  further  scaled. 

Smith  V.  Penn^  402 

3.  A  bond  is  given  on  the  14th  of  May  1863, 
payable  on  demand,  by  M  and  others  to  J, 
the  administrator  of  their  intestate,  for  the 
balance  then  due  him  on  his  administra- 
tion account,  and  this  is  almost  wholly 
made  up  of  commissions  on  receipts  and 
disbursements,  prior  to  the  15th  of  Novem- 
ber 1862.  The  bond  having  been  given 
with  reference  to  Confederate  State  treasury 
notes  as  a  standard  of  valu^,  is  to  be 
scaled  as  of  its  date. 

James  df  als,  v.  Johnston,  461 

4.  Though  judgments  have  been  recovered 
upon  bonds  given  for  purchases  at  a  judicial 
sale  made  in  October  1863,  without  any  ques- 
tion as  to  the  scaling  of  them,  yet  the  cause 
being  still  pending,  the  claim  to  have  them 
scaled  may  be  made  and  adjudicated  in  that 
cause. 

Henderlite  v.  Thurman,  466 

5.  An  agreement  is  entered  into  on  the  1st 
of  June  1863,  for  the  purchase  by  M  of  E  of 
one  hundred  head  of  cattle,  for  which  M 
was  to  pay  E  $75  per  head,  in  current  funds, 
to  be  paid  to  E  when  he  demanded  the  same ; 
but  the  same  is  not  to  bear  interest  until  after 
the  ratification  of  peace  between  the  United 
States  and  Confederate  States  governments. 
The  proof  is  that  Confederate  States  treas- 
ury notes  were  intended  byboth  parties  to  be 
tne  medium  of  payment,  whether  the  pay- 
ment was  made  before  or  after  the  peace. 
Nothing  was  said  as  to  the  mode  of  payment 
if  there  was  no  such  currency.  This  was  a 
contract  in  prcesenti,  aud  the  debt  should  be 
scaled  as  of  that  date. 

McClung^s  adm^r  v.  Ervin,  519 

6.  Bond  executed  in  October  1863,  for  a 
loan  of  Confederate  notes,  payable  at  any 
time  called  for  upon  three  months  notice, 
without  interest,  the  provision  for  notice 
being  inserted  at  the  instance  of  the  obligor, 
is  a  bond  payable  immediately ;  and 
though  not  called  for  until  after  the  war,  is 
to  be  scaled  as  of  its  date. 

Bowman  Y.  AfcChesney,  609 

7.  See   Confederate  Contracts,  No.  1,  and 
Sanders  v.  Branson,  364 

SECURITIES. 

1.  County  bonds  deposited  by  A  as  security 
'  for  the  payment  of  his  note  discounted  at 
bank  which  he  does  not  pay,  may  be  made 
available  by  a  sale  of  them  ;  and  the  bank 
had  the  right  to  sell  them  whilst  it  held  them, 
and  after  a  transfer  of  the  note  and  bonds  to 
B,  he  had  authority  to  sell  them. 

Alex.^  Loud,   6f  Hamp.  R.  /?.   Co, 
V.  Burke  6f  als.,  254 


2.  In  such  a  case  A  is  entitled  to  notice  of 
the  time  and  place  of  sale  of  the  bonds ;  bnt 
if  he  has  actual  knowledge  of  the  fact  a  rea- 
sonable time  before  the  sale  is  to  take  place, 
this  is  sufficient  without  formal  notice. 

Idem,       254 

SET-OFF. 

1.  In  a  suit  upon  a  bond  given  by  M  and 
others  to  J,  the  administrator  of  the  estate 
of  their  intestate,  for  the  amount  doe  him 
upon  a  settlement,  they  cannot  aet-off  moo* 
eys  subsequently  received  by  J  as  admiots- 
trator,  the  claims  not  being  in  the  same 
character. 

James  &  als,  v.  Johnston,  461 

2.  Though  J  has  made  a  statement  of  aasett 
received  and  payments  made  by  him  sina 
the  bond  was  given,  and  finding  a  balance  in 
his  hands,  endorses  it  as  a  credit  on  the  bond, 
yet  as  the  obligors  do  not  acquiesce  in  the 
statement,   they    are  not  to  be  allowed  the 

credit  endorsed ;  but  the  balance  dne 
988      *by  the  administrator  must  be  ascer 

tained  by  a  correct  settlement  of  his 
administration  account.  Idem,       461 

3.  Y  brings  an  action  of  debt  upon  a  bond 
against  W  and  two  others,  W  being  the  princi- 
pal in  the  bond.  The  defendants  seek  to  set 
off  a  judgment  recovered  by  R  against  T, 
which  had  been  assigned  to  W.    Held  : 

1.  Under  the  statute.  Code,  cb.  172,  §  4, 
the  judgment  is  a  good  set-off  to  the  IxHid, 
though  the  debt  sued  for  is  against  W  and 
two  others,  and  the  judgment  is  assigned 
to  W ;  and  though  the  plaintiff's  claim  is 

^  legal,  and  the  claim  of  W  is  equitable. 

Wartman  <Sf  als.  v.  Yost,  S% 

2.  See  the  opinion  of  Moncure,  P.  for 
the  difference  between  the  English  statute 
of  set-off  and  that  of  Virginia. 

Idem,      595 

SPECIFIC  PERFORMANCE. 

1.  See  Vendor  and  Purchaser,  No.  1, 2,  and 
Christian  v.  CabeU  &  als.,  » 

2.  In  a  suit  for  specific  performance  of  a 
parol  agreement  for  the  sale  of  land,  it  mast 
appear :  1st.  That  the  parol  agreement  re- 
lied on,  is  certain  and  definite  in  its  terms ; 
2d.  The  acts  proved  as  part  performance, 
must  refer  to,  result  from,  or  be  made  in  pni^ 
suance  of  the  agreement  proved ;  3d.  The 
agreement  must  have  been  so  far  executed 
that  a  refusal  of  full  execution  would  operate 
a  fraud  upon  the  party,  and  place  him  in  a 
situation  that  does  not  lie  in  compeasatiop. 
And  no  one  of  these  conditions  appears  in 
this  case. 

WHght  V.  Puckett,  370 

3.  A  contract  for  the  sale  and  purchase  of 
land  made  in  January  1864,  for  Confederate 
money,  both  parties  being  sui  juris,  and  the 
price  being  fair  at  the  time,  and  then  paid, 
and  possession  delivered,  will  be  enforced  at 
the  suit  of  the  heirs  of  the  vendee. 

Ambrouse^s  heirs  v.  Keller,  7^9 

4.  In  September  1864,  R  seUs  land  to  T,  for 
Confederate  money,  which  is  paid ;  but  the 
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deed  is  not  made.  After  the  war  T  sues  R 
for  specific  execution  of  the  contract.  If  there 
be  no  objection  bat  inadequacy  of  price  the 
contract  will  be  enforced. 

Talley  v.  Robinson* s  ass^nee,  888 

5.  R  sets  up  the  defence  that  the  contract 
was  made  under  duress — that  he  had  been 
severely  whipped  by  a  mob  and  driven  from 
the  county.  But  it  appears  that  T  was  in  no 
way  implicated  in  that  outrage,  though  he 
had  heard  of  it,  and  he  gave  R  the  price  he 
asked  for  the  land.    The  contract  is  valid. 

Idem,       888 

6.  T  admitting  in  his  evidence  that  he 
promised  to  pay  A  for  R,  $75,  in  addition  to 
the  sum  stated  ip  the  contract,  though  this 
is  not  stated  in  the  contract^  or  noticed  in 
the  pleadings,  T  should  be  required  to  pay  it 
before  specific  performance  is  decreed. 

Idem,       888 

7.  Sec  Equity  Jurisdiction  and  Relief, 
No.  6,  and  Nagle  v.  Newton,       814 

STATE  GOVERNMENT. 

1.  Between  May  and  Novemt>er  1860,  D 
deposited  tobacco,  for  inspection  and  storage, 
in  the  public  warehouse  at  Richmond,  and 
paid  the  inspection  fees.  The  tobacco  re- 
mained in  the  warehouse  until  March  1863, 
when  the  warehouse  was  accidentally  con- 
sumcKl  by  fire,  and  the  tobacco  was  burned. 
The  present  State  government  is  not  responsi- 
ble to  D  for  the  loss. 

De  Rothschilds  v.  The  Auditor,  41 

STATUTES. 

1.  §  7,  ch.  109,  Code  of  1860,  in  relation  to 
divorces  construed  in       Carr  v.  Carr,        168 

2.  Acts  of  May  29,  1852,  and  January  31, 
1867,  in  relation  to  Building  Fund  Associa- 
tions, construed  in 

fVhite  V.  Mech,  Building  Fund  Asso' 
ciation,  '  233 

3.  Article  XI,  §  1,  of  the  Constitution,  and 
act  of  June  27,  1870,  ch.  157,  in  relation  to 
homestead  exemptions,  declared  unconstitu- 
tional, in  I  he  Homestead  cases,       266 

4.  The  act,  Code  of  1860.  ch.  135,  §  15,  as  to 
ouster  of  possession,  construed  in 

Buchanan  &  als.  v.  King's  heirs,        414 

5.  The  act,  ch.  174,  §  1,  Code  of  1860,  con- 
cerning the  removal  of  causes,  construed  in 

Va,  &  Ten.  R.  R.  Co.  v.  Campbell's 

ex^or,  437 

6.  The  §  1,  of  the  act  of  March  3, 1866, 
989     known  as  the  adjustment  act,  *Sess. 
Acts  1865-66,  p.  184,  construed  in 

Hilbfor,  dfc.  v.  Peyton  &  als.,  550 

7.  The  act.  Code,  ch.  172,  §  4,  in  relation  to 
set-off,  construed  in 

Wartman  df  als.  v.  Yost,  595 

8.  The  act  of  March  30th,  1871,  to  provide 
for  funding  the  debt  of  the  State,  construed 
in  Antoni  v.  Wright,  sheriff,        833 

Wright,  sheriff,  v.  Smith,        833 


9.  The  act  of  March  7, 1872,  which  directs 
what  shall  be  received  in  payment  of  taxes, 
dues,  &c.,  and  repeals  all  acts  inconsistent 
with  it,  declared  unconstitutional,  in 

Idem,       833 

SUNDAY. 

Sunday  is  not  to  be  counted  as  one  of  the 
days  of  the  term  of  a  court. 

Read's  case,  ^f2A 

TENANTS  IN  COMMON. 
1.  See  Joint-tenants,  No.  1,  2,  3,  4,  5,  and 
Buchanan  &  als.  v.  King's  heirs,         414 

TENDER. 

1.  A  tender  of  Confederate  money-  in  pay- 
ment of  a  Confederate  debt  after  the  day  of 
payment,  is  not  sufficient. 

Sanders  v.  Branson,  364 

2.  An  offer  to  give  to  a  receiver  of  the 
court  a  check  upon  a  bank,  without  proof 
that  the  party  had  the  money  in  the  bank  at 
the  time,  though  that  was  not  doubted  by  the 
receiver,  is  not  a  good  and  valid  tender. 

Poague  V.  Greenlee's  adm'r  df  als.,    724 

3.  A  purchaser  at  a  judicial  sale  cannot 
make  a  good  and  valid  tender  of  the  money 
due  for  his  purchase,  to  the  receiver  of  the 
court  appointed  to  collect  it.        Idem,        724 

4.  When  a  purchaser  of  real  estate,  for 
currency,  will  not  be  discharged  by  a  tender 
of  Confederate  money,  though  made  on  the 
day  the  note  fell  due.  See  Confederate  Con- 
tracts.  No.  11  and 

Myers  y.  Whitfield,  780 

TRUSTS  AND  TRUSTEES. 

1.  P  by  her  will  devised  to  T  certain  real 
estate,  in  trust  for  her  daughter  S,  wife  of  F, 
with  instructions  to  T,  "to  permit  her  said 
daughter  to  occupy  and  enjoy  said  property, 
should  she  prefer  doing  so ;"  and  should  she 
survive  her  husband,  T  "shall  convey  the 
said  property  in  fee  simple  to  her  and  her 
heirs.  S  was  put  into  possession  of  the 
property,  and  in  the  lifetime  of  her  husband, 
conveyed  the  property  to  H,  the  husband  not 
joining  in  deed;  and  after  his  death  she 
re-acknowledges  the  deed,  and  H  received 
possession  of  the  property.  H  afterwards 
conveyed  to  C.  And  then  T  brings  eject- 
ment against  C  to  recover  the  property. 
Hbi<d: 

By  the  will  of  P,  S  acquired  at  once,  on 
the  death  of  P,  an  equitable  estate  in  fee 
simple  in  the  property,  with  the  absolute 
right  of  possession  for  her  own  use  ;  and  on 
the  death  of  her  husband,  to  an  absolute 
conveyance  thereof  to  herself  in  fee  simple, 
which  it  was  a  breach  of  trust  in  the  trustee 
to  withhold  ;  and  she  could  have  enforced 
this  right  at  any  moment  after  the  death 
of  her  husband.  That  her  rights  passed 
by  her  deed  to  H,  and  by  the  deed  of  H  to 
C,  who  stood  thereafter  in  the  shoes  of  S  ; 
and  he  could  no  more  be  ejected  at  the  suit 
of  T,  the  trustee,  than  S  could  before  her 
conveyance. 

Campbell  v.  Prestons,  3% 
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INTERNALr     IMPROVEMENT    COMPA- 
NIES. 

1.  Under  the  act  ch.  174,  §  1,  Code  of  1860, 
the  case  of  a  railroad  company  asking-  the 
County  court  to  ascertain  the  compensation 
to  a  land  owner  for  the  land  proposed  to  be 
taken  for  its  purposes,  which  has  remained 
in  the  court  more  than  one  year  without 
being  determined,  may  be  removed  to  the 
Circuit  court. 

Ka.  &  Ten.  R,  R.    Co.    v.    Camp- 
helVs  ex' or,  437 

2.  In  such  a  case,  if  the  Circuit  court  sets 
aside  the  report  of  the  commissioners,  that 
court  should  not  send  the  case  back  to  the 
County  court,  but  should  take  jurisdiction  of 
the  case,  and  proceed  in  it  with  the  same 
powers  that  are  vested  in  the  County  court 
by  the  statute.  Idem,        437 

3.  The  land  owner  or  his  executor,  whose 
land  has  been  taken  by  a  railroad  company 
for  its  purposes,  cannot  apply  to  the  County 
court  for  the  appointment  of  commissioners 
to  ascertain  the  compensation  of  the  land 
owners  for  the  land  taken.  Idem,        437 

4.  After  the  company  has  made  a  motion 
for  commissioners  to  ascertain  the  compen- 
sation due  to  a  land  owner,  and  the  commis- 
sioners have  reported,  and  the  court  has 
allowed  the  money  to  be  received  by  the 
clerk,  and  directed  him  to  pay  it  to  the  land 
owner,  or  hold  it  until  the  further  order  of 
the  court,  the  executor  of  the  land  owner 
applies  to  the  same  court  for  commissioners 
to  ascertain  such  compensation;  and  this 
case  is  removed  to  the  Circuit  court.  The 
removal  of  this  case  does  not  bring  up  the 
first,  and  neither  the  Circuit  court  nor  the 
Court  of  Appeals  can  enquire  whether  there 
is  error  in  the  action  of  the  court  in  the  first 
case.  Idem^       437 

5.  The  record  in  the  first  case  may  be  used 
by  the  company  in  their  defense  upon  the 
second  motion.  Idem,        437 


See 


INTERROGATORIES. 


Appellate  Courts  No.  20,  and 
y.  B.  Campbell's  ex*ors  v.  A.   C 
Campbell's  ex'or,  649 

977  ♦INVESTMENTS. 

1.  When  an  investment  made  under 

an  order  of  the  court,  will  be  null  and  of  no 

effect.    See  Vendor  and  Purchaser,  No.  7,  and 

Beery  6f  als,  v.  Irick  &  als.,  614 

2.  To  authorize  the  order  of  a  judge  in 
vacation  for  the  investment  of  Confederate 
money  by  a  fiduciary,  under  the  act  of  March 
5,  1863,  Sess.  Acts  1862-63,  ch.  46,  p.  81, 
three  things  are  necessary  :  1st.  The  money 
must  be  in  the  hands  of  the  fiduciary  ;  2d.  It 
must  have  been  received  in  the  due  execution 
of  his  trust ;  3d.  For  some  cause  he  must  be 
unable  to  pay  it  over  to  the  parties  entitled. 
If  they  do  not  all  exist  the  order  of  the  judge 
is  null,  and  the  fiduciary  is  responsible  for 

the  money.  ^      ^ 

y.    B.    Campbell's  ex'ors  v.   W.    c. 
Campbell's  ex'or,  649 

3.  When  Confederate  money  is  received  by 
an  executor  for  a  good  ante-war  debt,  that  he 


may  invest  it  under  the  order  of  a  judge,  he 
has  not  received  it  in  the  due  exercise  of  his 
trust ;  and  therefore  he  is  not  protected  by 
such  order.  Idem,        649 

ISSUES. 

1.  For  the  principles  governing  the  trial  of 
issues  out  of  chancery,  see  Practice  in  Chan' 
eery.  No.  3,  4,  5,  6,  7,  and 

Powell  6f  wife  v.  Manson,  177 

2.  When  an  issue  quantum  damnificaius 
may  be  ordered,  see  Equity  Jurisdiction  and 
Relief,  No.  6,  and 

Nagle  V.  Newton,  814 

JOINT-TENANTS. 

1.  As  a  general  rule,  a  joint-tenant  or  ten- 
ant in  common  is  not  to  purchase  in  an  out- 
standings adverse  title  to  the  common  property 
for  his  own  benefit,  to  the  exclusion  of  hia 
co-tenant.  But  the  co-tenant  must,  within  a 
reasonable  time,  make  his  election  to  claim 
the  benefit,  and  to  contribute  to  the  expense 
incurred  in  the  purchase  of  such  title.  If  he 
unreasonably  delays  until  there  is  a  change 
in  the  condition  of  the  property,  or  in  the 
circumstances  of  the  parties,  he  will  be  held 
to  have  abandoned  all  benefit  arising*  from 
the  new  acquisition. 

Buchanan  df  als,  v.  Kinf^s  heirs,         414 

2.  In  such  case,  before  the  co-tenant  can  be 
held  to  have  abandoned  his  claim  to  the  t>en- 
efit  of  the  purchase  of  the  outstanding  title, 
it  should  appear,  not  only  that  he  has  been 
apprised  of  the  purchase,  but  of  the  claim 
set  up  by  his  co-tenant.  He  may  reasonably 
presume  the  acquisition  was  made  in  support 
of  the  common  title,  and  may  act  on  that 
presumption.  Idem,        414 

3.  In  such  a  case  the  burden  is  upon  the 
purchasing  tenant  to  show  that  his  co-tenant 
had  notice  of  the  purchase,  and  of  the  exclu- 
sive claim  asserted  by  him.  Idem,       414 

4.  C  and  K  are  joint-tenants  of  land.  C 
purchases  a  larg^e  tract,  which  includes  the 
land  held  jointly,  and  UUces  the  conveyance 
to  himself ;  and  he  sells  and  conveys  part  of 
the  large  tract  including  the  land  held  jointly. 
The  grantee  in  this  deed  is  tenant  in  common 
with  the  co-tenant  of  his  g^ntor;  and  hia 
possession  is,  in  presumption  of  law,  the 
possession  of  both,  and  is  to  be  deemed  in 
support  of,  and  not  in  derogation  of,  the 
common  title.  Idem,        414 

5.  The  acts  of  C  in  taking  the  conveyance 
to  himself,  and  conveying  to  his  g^rantee, 
are  not  such  acts  as  are  equivalent  to  an 
actual  ouster,  under  Code  of  1860,  ch.  135, 
§  15.  Idem,        414 

JUDGMENTS. 

1.  For  the  grounds  on  which  a  court  of 
equity  will  qr  will  not  relieve  against  a  judf^- 
ment  at  law,  see  the  opinion  of  the  court  in 

Holland  and  wife  v.  Trotter,  136 

2.  Where  the  defendant  at  law  has  been 
prevented  from  making  his  defense,  by  the 
assurances  or  promises  of  the  counsel  of  the 
plaintiff,  a  court  of  equity  will  relieve  him. 

Idem^       136 
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JUDICIAL  SALES. 

1.  In  a  suit  for  partition  of  land  by  joint- 
tenants,  tenants  in  common  or  parceners, 
whether  partition  can  be  conveniently  made 
in  kind  or  not,  and  whether  the  interests  of 
those  who  are  entitled  to  the  subject  or  its 
proceeds,  will  be  promoted  by  a  sale  of  the 
en  tire*  subject  or  not,  are  questions  for  the 
court  in  which  the  suit  is  pending  to  decide ; 
and  its  decision  cannot  be  questioned  in  any 
collateral  suit,  except  on  the  ground  of  fraud 
or  surprise. 

Wilson  and  wife  v.  Smithy  493 

978  *2.  In  such  a  case,  a  sale  made  pend- 
ing the  suit,  by  agreement  of  the  par- 
ties in  person  or  by  counsel,  which  sale  is 
afterwards  confirmed  by  the  court,  is  as  valid 
as  if  made  under  a  previous  decree  of  the 
conrt  in  the  suit;  and  can  no  more  be  im- 
peached collaterally  than  if  so  made. 

IdetH^        493 

3.  What  sufficient  order  of  revival  of  suit 
in  the  name  of  infant  heir  and  widow  of 
plaintiff,  who  dies  before  decree ;  and  when 
it  will  be  presumed  a  next  friend  was  ap- 
pointed to  conduct  the  suit  for  the  infant,  or 
whether  the  failure  to  do  so  will  affect  the 
proceedings.  See  Revival  of  Suits,  No.  3,  4 
and  Idem,       493 

4.  But  if  there  were  any  irregularities  in 
the  appointment,  or  the  failure  to  appoint,  a 
next  friend  of  the  infant  plaintiff,  objection 
on  that  account  could  only  be  made,  if  at  all, 
in  that  suit,  or  on  appeal  from  the  decree 
therein ;  and  such  objection  cannot  be  made 
in  an  independent  suit.  Idem,        493 

5.  In  a  suit  for  partition  of  real  estate  by 
W  against  L,  W  dies,  and  the  suit  is  revived 
in  the  name  of  his  widow  and  infant  son. 
The  counsel  employed  by  W  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  to 
be  continued  as  counsel  in  the  cause ;  and  a 
decree  for  a  sale  of  the  property  entered  upon 
the  consent  of  the  counsel,  is  a  valid  decree, 
and  a  sale  under  the  decree  will  be  sustained. 

Idem,        493 

6.  See   Vendor  and  Purchaser,  No.  17,  and 
Beery  &  als,  v.  Trick  6f  als,^  614 

7.  On  the  15th  April  1863,  there  is  a  decree 
for  the  sale  of  land,  for  cash  as  to  expenses, 
and  for  the  balance,  on  a  credit  of  six,  twelve 
and  eighteen  months.  On  the  day  of  sale  it 
is  proposed  to  the  commissioners  to  sell  for 
Confederate  money ;  but  they  decline  it,  and 
say  they  sell  according  to  the  decree.  Four 
of  the  heirs  proclaim  that  they  will  take  the 
money.  The  land  worth  $15,000  in  good 
money,  sells  to  P  for  $50,301.  The  cash  is 
paid,  bonds  given,  sale  reported  and  con- 
firmed; and  S,  receiver  of  the  court,  is 
directed  to  collect  the  money  when  due.  S 
receives  Confederate  money  in  payment  of 
tfae  first  bond,  upon  P*s  agreeing  to  take  it 
back  if  the  parties  entitled  refuse  to  receive 
it.  When  the  second  bond  comes  due  P  offers 
S  to  give  him  a  check  upon  the  bank  of  R,  for 
the  amount,  which  S  declines  to  receive ;  and 
•o  when  the  third  bond  fell  due.  There  was 
no  proof  that  P  had  the  money  in  bank, 
though  S  did  not  doubt  it.     Hbld: 


1.  The  sale  was  a  sale  with  reference  to 
Confederate  treasury  notes  as  the  standard 
of  value. 

Poague  V.  Greenlee^ s  adm*r  <Sf  als,,     724 

2.  The  offer  of  P  to  give  S  a  check  for  the 
money,  was  not  a  good  and  valid  tender : 
1st.  Because  there  was  no  evidence  that  P 
had  the  money  in  the  bank  at  the  time. 
2d.  Because  a  good  and  valid  tender  could 
not  be  made  to  the  receiver  of  the  court. 

Idem,        724 

3.  P  allowed  his  option,  to  take  the  land 
at  its  value  in  good  money,  to  be  credited 
with  the  true  value  of  the  money  he  has 
paid  ;  or  to  surrender  the  land  and  account 
for  rents  and  profits,  and  be  credited  for 
the  value  of  the  money  paid.    Idem,        724 

JURISDICTION  OT  STATE  COURTS. 

1.  See  Bankruptcy,  and 

Cannon  &  aL  v.  Wellford,  judge,         195 

2.  C,  trustee  of  a  bank  in  liquidation,  trans- 
fers to  B  the  note  of  A,  due  to  the  bank,  and 
certain  county  l>onds,  which  had  been  depos- 
ited with  the  bank  by  A  as  security  for  his 
note,  to  be  applied  first  to  pay  the  debt  due 
B,  and  then  for  the  trustee.  After  this  trans- 
fer, an  order  was  made  in-a  suit  in  the  Circuit 
court  of  the  United  States,  in  which  C,  as 
trustee  of  the  bank,  was  a  defendant,  appoint- 
ing C  receiver  in  the  cause.  A's  note  not 
having  been  paid  at  maturity,  B  gives  him 
notice  that  unless  the  note  was  paid  by  a 
certain  day,  he  would  sell  the  l>onds.  A 
enjoins  the  sale  in  a  State  court.  Hbld  : 
The  transfer  of  the  note  and  bonds  having 
been  made  before  the  appointment  of  C  as 
receiver,  the  State  court  has  jurisdiction  of 
the  fiMitf 

Alex,,  Loud,   &  Hamp.  R,  R,  Co. 
V.  Burke  &  als.,  254 

3.  A  State  court  has  jurisdiction  to  decide 
that  a  provision  of  the  constitution  of  the 
State  is  in  violation  of  the  constitution  of  the 
United  States. 

The  Homestead  cases,  266 

4.  When  a  case  of  an  application  by  an 
internal  improvement  company  to  the  County 

court  to  condemn  land  for  its  purposes, 
979      is  removed  to  the  Circuit  *court,  if  the 

Circuit  court  sets  aside  the  report  of  the 
commissioners  made  to  the  County  court,  it 
must  proceed  in  the  caiise,  and  should  not 
send  it  back  to  the  County  court. 

Va,   &   Ten.    R,  R,   Co,  v.   Camp- 

bell's  ex'or,  437 

5.  In  a  suit  in  equity  brought  in  February 
1869,  against  an  absent  and  home  defendant, 
the  bill  is  taken  for  confessed  at  the  May 
rules,  and  at  the  July  term  of  the  court,  the 
home  defendant  answers.  At  a  special  term 
of  the  conrt,  held  in  December  1869,  a  decree 
is  made  in  the  cause,  the  decree  reciting  that 
publication  had  been  made  as  to  the  absent 
defendant.  As  the  regular  term  of  the  court 
was  on  the  Wednesday  after  the  3d  Monday 
in  October,  the  cause  might  have  been  heard 
then,  and  therefore  might  l>e  heard  at  the 
special  term.    Code,  ch.  158,  §  33. 

Pat  ton  V.  Hoge,  443 
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6.  A  County  court  has  a  discretion  to  grant 
or  refuse  a  certificate  for  obtaining  a  license 
to  retail  ardent  spirits  to  a  person  who  has 
obtained  a  license  to  keep  an  eating  house ; 
and  the  action  of  the  County  court  is  final 
and  conclusive  on  the  question. 

French  v.  Noel,  454 

7.  In  such  a  case  if  the  judge  of  the  Circuit 
court  allows  an  appeal  from  the  order  of  the 
County  court  granting  the  certificate,  and 
reverses  and  annuls  the  order,  with  costs ; 
the  said  action  is  coram  nonjudice^  and  of  no 
eifect.  Idem,        454 

8.  After  the  judgment  of  the  Circuit  court 
has  been  rendered,  as  well  as  before,  the  per- 
son injured  by  the  judgment,  may  apply  to 
tKe  Court  of  Appeals  for  a  writ  of  prohibition, 
to  restrain  the  appellant  and  judge  from  pro- 
ceeding to  enforce  the  judgment. 

Idem,        454 

9.  When  in  pursuance  of  the  act  of  1869-70, 
ch.  171,  §  5,  p.  277,  the  Court  of  Appeals  sent 
a  cause  which  had  been  pending  in  a  Dis- 
trict court  of  Appeals  to  the  Circuit  court, 
that  was  a  decision,  that  the  act  was  consti- 
tutional, and  that  the  Circuit  court  had  juris- 
diction to  rehear  and  decide  the  same. 

Cowan  V.  Doddtidge,  458 

10.  See     Conciliation — court    of,    and 
Myers  Y,  Whitfield,  786 

11.  The  release  of  a  part  of  a  verdict  to 
bring  it  below  the  jurisdiction  of  the  Court 
of  Appeals,  is  in  fraud  of  the  jurisdiction  of 
that  court.;  and  the  court  has  jurisdiction  to 
hear  and  decide  the  cause  upon  appeal.  See 
Appellate  Court,  No.  15,  and 

Hansbrough  &  wife  v.  Stinnett,  593 

12.  The  title  of  tenant  bv  elegit  is  such  an 
interest  in  land  as  may  be  the  subject  of 
adjudication  in  the  Court  of  Appeals  as  a  con- 
troversy concerning  the  title  to  land. 

Lyons  v.  McGuire,  202 

13.  By  §  1  of  the  act  of  March  30,  1871,  the 
mayor  of  Lynchburg  has  concurrent  juris- 
diction with  the  Corporation  court,  of  all  petit 
larcenies. 

Thomas^  case,  912 

JURORS. 

I.Asa  general  rule  the  evidence  of  jurors  is 
not  admissible  to  impeach  their  verdict. 

sRead^s  case,  ^I2A 

LAND— HOW  TO  ACQUIRE  AND 
DEFEND  TITLE. 

C  is  in  possession  of  land  under  a  settle- 
ment in  1771,  the  settlement  right  confirmed 
to  him  by  the  commissioners  of  the  district, 
in  September  1782,  and  which  was  surveyed  in 
April  1783  ;  and  he  lives  upon  and  cultivates 
a  part  of  the  land,  and  obtains  a  patent  for  it 
in  March  1799.  In  July  17%,  W  obtains  a 
patent  for  a  tract  of  land  which  covers  a  part 
of  the  tract  held  by  C  ;  but  C's  cleared  land 
is  outside  the  interlock,  which  is  in  forest ; 
W  not  knowing  that  his  patent  covers  any 
part  of  the  land  held  by  C  under  his  settle- 
ment right.    Hbi«d  : 

1.  That  C  not  having  prevented  the  issue 

of  the  patent  by  caveat,  and  W  not  having 


known  that  his  patent  covered  any  part 
of  the  land  so  claimed  by  C,  the  patent  of 
W  is  valid,  and  vests  in  him  the  legal  title. 

Cline*s  heirs  v.  Catron,  378 

2.  The  actual  possession  of  C  outside  the 
interlock,  does  not  constitute  an  adversary 
possessioQ  by  C  of  the  land  within  the  inter- 
lock, so  as  to  require  W  to  entef  upon 
and  take  actual  possession  of  it,  in  order  to 
give  him  possession  under  his  patent. 

Idem,        378 

3.  If  C  on  obtaining  his  patent  in  March 
1799,  entered  on  the  land  and  ousted  W,  it 
was  not  necessary  for  W  to  enter  upon 
and  dispossess  C  before  he  could  maintain 
an  action  to  recover  the  land. 

Idem,        378 

4.  By  an  order  of  council  of  the  12th  of 

June  1749,  confirmed  by  a  decree  of 
980         the  Court  of  Appeals  in  1783.  »800,000 

acres  of  land  was  granted  to  the  Loyal 
Company,  and  was  surveyed  in  1774.  The 
rights  under  this  grant,  acquired  by  entry 
and  survey,  stand  upon  no  higher  footing 
than  rights  acquired  by  entry  and  survey 
under  a  land  office  treasury  warrant ;  and 
in  both  cases,  until  patented,  the  lands  are 
wasted  and  unappropriated,  and  liable  to 
location  by  other  parties. 

Idem,        378 

5.  Though  family  traditions  are  admissi* 
ble  in  Evidence  upon  questions  of  boundary, 
they  are  not  admissible  to  prove  or  disprove 
a  title.  Idem,        378 

6.  The  possession  which  would,  under 
the  former  law,  render  a  conveyance  by  a 
party  out  of  possession,  inoperative,  mu^t 
have  been  an  adversary  possession. 

Idem,        378 

7.  What  the  kind  of  possession  which 
will  sustain  the  defense  of  adversary  pos- 
session, against  a  plaintiff  claiming  under 
a  patent.  Idem,        379 

LANDLORD  AND  TENANT. 

T  owns  a  warehouse,  and  also  a  lumber 
yard,  with  office  and  shed  attached,  adjoining 
the  warehouse,  both  fronting  on  a  wharf 
owned  by  her,  which  runs  the  whole  length 
between  them  and  Elizabeth  river,  at  Norfolk. 
In  December  1865,  she  leases  to  H  for  five 
years,  the  lumber  yard,  office  and  shed, 
together  with  the  use  of  the  wharf  in  front 
of  the  lumber  yard,  for  the  purposes  required 
in  carrying  on  the  lumber  business,  &c. 
But  H  is  not  to  have  the  privilege  of  collecting 
wharfage  either  on  vessels  or  goods  landing 
or  shipping  for  other  purposes.  In  Septem- 
ber 1867,  T,  by  deed,  demises  to  G  the  ware- 
house, with  the  appurtenances  thereto 
belonging,  for  the  year  1868,  for  a  rent  of 
$1,525,  payable  quarterly  ;  and  in  a  separate 
clause  it  is  agreed  that  6  is  to  have  the 
entire  privilege  and  control  of  the  entire 
wharf  to  said  warehouse  and  lumber  yard, 
except  that  H  shall  have  permission  to  use 
the  wharf  in  front  of  the  lumber  yard  in 
carrying  on  his  business  in  landing  and 
loading  with  lumber,  &c.  ;  but  on  no  account 
shall  H  be  allowed  to  let  anything  whatever 
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remaia  on  the  wharf ;  but  it  U  to  be  taken 
away  as  soon  as  put  upon  it ;  otherwise  G 
will  charge  the  usual  wharfage  on  all  such 
merchandise,  lumber,  Ac,  6  is  put  into 
possession  of  the  warehouse  and  wharf ; 
but  H  uses  the  wharf  in  front  of  the  lumber 
yard  for  his  business,  sometimes  piling 
his  lumber  thereon,  so  that  G  cannot  make 
much  use  of  it,  and'H  refuses  to  pay  wharf- 
age ;  but  G  gives  no  notice  of  this  to 
T,  and  when  three-quarters  rent  is  due 
refuses  to  pay  anything,  on  the  ground  that 
he  has  been  ousted  of  a  part  of  the  demised 
premises  by  H's  use  of  the  wharf.    Hei«d  : 

1.  If  a  tenant  be  at  any  time  deprived  of 
the  leased  premises  by  the  landlord's 
agency,  the  obligation  to  pay  rent  ceases. 

Tunis  V.  Grandy  &  aL,  109 

2.  If  the  land  be  recovered  by  a  third 
person,  by  a  title  superior  to  that  of  the 
lessor,  the  tenant  is  discharged  from  the 
payment  of  rent  after  eviction  by  such 
recovery.  Idem,        109 

3.  If  part  only  of  the  land  is  recovered, 
such  an  eviction  is  a  discharge  of  so  much 
of  the  rent    as    is    in  proportion    to    the 

-  value  of  the  part  evicted.  But  if  the  lessor 
himself  wrongfully  deprives  the  tenant 
of  the  whole  or  any  part  of  the  premises, 
the  tenant  is  discharged  from  the  payment 
of  the  whole  rent  until  such  possession  is 
restored.  Idem,        109 

4.  Under  the  demise  to  G  of  the  ware- 
house and  appurtenances  thereto  belong- 
ing, the  wharf  did  not  pass. 

Idem,        109 

5.  The  provision  in  the  lease  to  G  in  rela- 
tion to  the  wharf,  is  not  a  demise  of  the 
wharf,  but  a  covenant.  Idem,        109 

6.  If  the  provision  as,  to  the  wharf  makes 
it  a  demise  of  the  wharf  to  G,  the  interest 
thus  vested  in  G  is  in  entire  accord  with 
the  previous  lease  to  H ;  and  the  interest 
previously  vested  in  H  was  not  demised  to 
G.  Idem,        109 

7.  If  T  intended  to  make  a  covenant 
only  with  G  in  regard  to  the  extent  to 
which  the  wharf  might  be  used  by  H,  then 
a  breach  of  that  covenant,  supposing  it  to 
have  t>een  broken,  would  not  amount  to  an 
eviction.  Idem,        109 

8.  What  constitutes  an  eviction?  See 
the  opinion,  109 

9.  If  a  tenant  under  a  second  lease  is 
put   into   possession  of   the  whole  of  the 

demised  premises,  and  is  afterwards 
981         ♦evicted  from  a  part  thereof,  by  the 

lessee  under  the  first  lease,  then  the 
rent  will  be  apportioned,  and  the  lessor 
may  distrain  for  it ;  but  if  the  lessee  under 
the  first  lease  is  in  possession,  so  that 
the  lessee  under  the  second  lease  cannot 
get  possession  of  a  part  of  the  premises 
demised  to  him,  then  the  second  lease,  as 
to  this  part  is  void,  and  the  lessor  cannot 
distrain  for  a  proportion  of  the  rent  ; 
though  he  may  recover  the  fair  value  of  the 
balance  of  the  premises,  in  an  action  for 
use  and  occupation.  Idem,        109 


10.  The  abandonment  of  the  use  of  the 
wharf  by  G  cannot  amount  to  an  eviction, 
whatever  may  have  been  the  extent  of  H*s 
right  to  the  use  of  the  wharf  under  his 
lease,  or  however  that  right  may  have  con- 
flicted with  the  right  of  G  to  its  use  under 
his.  Idem,        109 

LEASES. 

1.  ^t^  Landlord  and  Tenant,  ^n6. 

Tunis  V.  Grandy  6f  al,,  109 

LIENS. 

1.  When  vendor  of  lands  having  only  an 
equitable  title,  has  a  lien  upon  the  land  for 
the  purchase  money  in  the  hands  of  a  subse- 
quent vendee,  who  has  a,cauired  the  legal 
title.    See  Vendor  and  Purchaser,  No.  1,  and 

Day  V.  Hale  &  als.,  146 

Hale  V.  Hare  dfals,,  146 

2.  W,  Z  and  Y  are  partners,  and  joint 
tenants  of  real  estate.  W  and  Z  sell  their 
two-thirds  interest  in  the  real  estate  to  Y,  W 
receiving  $400  in  cash  for  his  interest,  and 
Y  executing  to  Z  three  notes,  payable  at 
different  dates,  amounting  to  $700,  for  his 
interest.  The  deed  from  W  and  Z  to  Y,  which 
conveys  two-thirds  of  the  property,  reserves 
a  lien  as  follows :  '*And  the  said  Z  hereby 
retains  a  lien  on  the  property  hereby  con- 
veyed as  security  for  the  payment  of  the 
above  recited  notes  received  in  payment  of 
his  interest ;  the  said  W  has  been  paid  up  in 
full  for  his  interest."  The  lien  is  reserved 
on  the  two-thirds  of  the  real  estate  conveyed 
in  the  deed.  Patton  v.  Hoge,       443 

3.  See  Vendor  and  Purchaser,  No.  3,  and 
Higginbotham  v.  Brown,  323 

MALICIOUS  SHOOTING. 

1.  Sec  Criminal  Jurisdiction  and  Proceed- 
ings, No.  1,  and 

Canada^  s  case,  899 

2.  Whether  a  prisoner  on  trial  is  guilty 
of  malicious  shooting,  with  intent  to  kill, 
depends  upon  the  question,  whether  if  he 
had  killed  the  person  at  whom  he  shot,  instead 
of  only  wounding  him  with  intent  to  kill  him, 
the  offence  would  have  been  murder. 

Read's  case,  924 

3.  If  the  killing  would  not  have  been  mur- 
der, then  he  is  not  guilty  of  the  offence  of 
malicious  shooting,  however  he  may  have 
been  guilty  of  another  offence ;  as  of  unlaw- 
ful shooting  with  intent  to  kill. 

Idem,       924 

MANDAMUS. 

1.  If  the  judge  of  a  Circuit  court  refuses 
to  re-hear  and  decide  a  case  sent  to  his  court 
by  the  Court  of  Appeals  under  the  act  of 
1869-70,  ch.  171,  §  5,  p.  227,  and  directs  it  to 
be  struck  from  his  docket,  an  appeal  cannot 
be  taken  from  his  judgment.  The  remedy  is 
by  application  to  the  Court  of  Appeals  for  a 
mandamus  to  the  circuit  judge,  to  compel 
him  to  re-hear  and  decide  the  case. 

Cowan  V.  Doddridge,  458 

2.  In  such  case  the  Court  of  Appeals  will 
make  an  order  for  a  writ  of  mandamus  nisi  to 
the  judge,  and  direct  that  the  service  of  a 
copy  of  the  order  shall  be  equivalent  to  the 
service  of  the  writ.  Idem^        458 
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MAYOR. 

See  Criminal  Jurisdiction  and  Proceedings^ 
No.  2,  and 

Thofnas*case,  912 

MISDEMEANOR. 

See  Criminal  Jurisdiction  and  Proceedings^ 
No.  1,  and  Canada* s  case,        899 

MISTAKE. 
1.  When   it  is  obvious  on  the  face  of  the 
paper,  that  a  word  or  phrase  has  been  omitted 
by  mistake  or  inadvertence,  and  such  words 
are  naturally  and  obviously  suggested  upon 
a  mere  inspection  of  the  paper,  as  the  words 
which  the  parties  must  have  intended  to  use 
to  express  their  meaning,  such  words, 
982      or  *words  of  like  import,  may  be  sup- 
plied. Peyton  v.  Hartnan,       643 

NEGLIGENCE. 
1.  See  Assignor  and  Assignee,  No.  1,  2,  3, 
4,  and 

Wilson* s  adm*r   v.  Barclay* s  ex* or 
6f  als.,  534 


NEGOTIABLE  INSTRUMENTS. 

See  Checks  on  Banks,  and 
Purcell  V.  Allemong  &  Son, 


739 


NEW  TRIALS. 

1.  For  the  principles  governing  the  grant- 
ing of  new  trials  upon  an  issue  out  of  chan- 
cery.   See  Appellate  Court,  No.  6,  7,  and 

Powell  &  wife  v.  Manson,  177 

2.  For  the  principles  upon  which  a  new  trial 
in  an  action  at  law  will  or  will  not  be 
awarded.  See  opinions  of  Staples  and  Ander- 
son, Js,,  in 

Hilb.for,  &c.  v.  Peyton  <Sf  als.,  550 

3.  To  authorize  the  granting  a  new  trial 
on  the  ground  of  after-discovered  evidence 
four  things  are  necessary.  Ist.  The  evi- 
dence must  have  been  discovered  since  the 
former  trial.  2d.  It  must  be  such  as  reason- 
able diligence  on  the  part  of  the  party 
asking  it,  could  not  have  secured  at  the 
former  trial.  3d.  It  must  be  material  in  its 
object,  and  not  merely  cumulative  and 
corroborative  or  collateral.  4th.  It  must  be 
such  as  ought  to  produce  on  another  trial,  an 
opposite  result  on  the  merits. 

Read*s  case,  924 

4.  As  a  general  rule,  the  evidence  of  jurors 
is  not  admissible  to  impeach  their  verdict. 

Idem,        924 

5.  On  the  trial  of  a  prisoner  for  a  felony, 
which  lasts  several  days,  the  sheriffs  are 
sworn  to  keep  the  jury,  and  not  allow  them 
to  be  spoken  to,  or  to  speak  to  them  them- 
selves in  relation  to  the  case.  In  the  progress 
of  the  trial  one  of  the  deputies  is  called  by 
the  Commonwealth,  and  gives  evidence  of  a 
fact  which  had  occurred  in  his  presence  ;  and 
the  same  fact  had  been  proved  by  other  wit- 
nesses. This  is  not  sufficient  rround  for 
setting  aside  the  verdict.  Idem,        924 

OFFICERS. 
See  Banks,  No.  1,  and 
Hodge* s  ex*  or  v.  First  Nat,   Bank, 
Richmond,  921 


PARDONS. 


1.  The  Governor  of  Virginia  has  authority 
under  the  Constitution,  to  grant  a  conditional 
pardon  to  a  prisoner  convicted  of  a  felony. 

Lee,  sergeant,  v.  Murphy,  789 

2.  The  condition  annexed  to  a  pardon  most 
not  be  impossible,  immoral  or  illegal ;  but 
it  may,  with  the  consent  of  the  prisoner,  be 
any  punishment  recognized  by  statute,  or  by 
the  common  law  as  enforced  in   this  State. 

Idem,       789 

3.  Though  the  warrant  of  the  Governor 
speaks  as  commuting  the  punishment,  yet  as 
it  substitutes  a  less  for  a  greater  punishment, 
and  is  intended  to  be  done,  and  is  done  with 
the  consent  of  the  prisoner,  it  will  be  con- 
sidered a  pardon,  and  not  a  commutation  of 
punishment.  Idem,       789 

PARENT  AND  CHILD. 

1.  G  who  was  the  guardian  of  two  of  his 
children,  maintained  and  educated  them  at 
his  own  expense,  and  made  no  charge  against 
them.  He  died  in  February  1861 ;  up  to 
which  time  his  estate  was  ample  to  pay  his 
debts  ;  but  by  losses  incurred  since  his  death, 
it  is  not  sufficient  to  pay  them.  In  a  question 
l)etween  creditors  of  G,  his  two  children  for 
whom  he  was  guardian,  are  not  to  be  charged 
in  his  guardianship  account,  with  the  expense 
of  their  maintenance  and  education. 

Griffith  df  al.  v.  Bird  df  als.,  73 

2.  When  upon  a  divorce  a  mensa  et  tharo 
at  the  suit  of  the  husband,  the  child  of  the 
marriage  will  be  restored  to  the  husband. 

See  Divorce,  No.  4,  and 

Carr  v.  Carr,  168 

PAROL  EVIDENCE. 

i.  See  Trusts  &  Trustees,  No.  2,  and 

Phelps  V.  Seely  &  als,,  573 

2.  See  Evidence,  No.  7,  9,  and 

Calbreath  v.  Va,  Porcelain  and  Earth- 
enware Co,,  697 

Sangston,  cor,  sec,  <S^c,  v.  Gordon  6f 
Reily,  755 

PARTIES. 

1.  The  bankruptcy  of  a  plaintiff  in  a  suit 
at  law,  being  suggested  on  the  record, 
no  further  proceedings  in  the  suit  can  be 

taken  in  his  name;  but  his  assignee 
983      *must  enter  himself  as  plaintifiF,  though 

the  suit  may  be  in  one  State  and  his 
appointment  made  in  another. 

Cannon  &  al,  v.   Wellford,  judge,       196 

2.  As  to  the  rights  of  assignees  where 
appointed  in  diiferent  courts,  see 

Idem,       195 

3.  See  Ejectment,  No.  1,  and 

Elys  V.  Wynne  &  als,,  224 


PATENTS. 

1.  See  Land,  No.  1,  2,  and 
Cline*s  heirs  v,  Catron, 
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PAYMENTS. 

1.  What  does  not  amount  to  a  payment  of 
a  judgment. 

Moore  ▼.  Tate^  351 

2.  When  pay  men  ta  made  during  the  war 
to  the  agent  of  a  non-resident  creditor  are 
valid.     See 

Haley.  Wall  &  al„  424 

WaU  V.  Slusher,  ATA 

3.  It  sends  to  C,  through  B,  a  check  upon 
a  bank  in  W,  to  pay  a  debt  It  owes  C.  B' 
hands  the  check  to  C's  son  who  takes  it  to 
W,  and  finds  the  bank  has  been  removed 
from  W  to  F,  and  he  returns  the  check  to  B, 
who  receives  it,  but  does  not  inform  I^  of  its 
return.    It  is  not  a  payment. 

Larue  v.  Cloudy  513 

4.  A  promise  by  a  son  of  C  upon  a  prece- 
dent condition  which  cannot  be  performed, 
to  take  the  check  to  F  and  apply  for  the 
money,  is  null,  and  L  is  still  bound  t6  pay  C. 

Idem^       513 

PLEADINGS— AT  LAW. 

1.  In  assumpsit  by  the  contractor  against 
a  county,  for  the  price  contracted  to  t^  paid 
for  building  a  jail,  it  is  not  necessary  to  set 
out  the  dimensions  or  a  description  of  the 
building  in  the  declaration. 

Carroll  county  v.  Colliery  302 

2.  In  such  a  case,  the  contract  set  out  in 
the  count  fixes  a  time  within  which  the  jail 
is  to  be  completed,  but  there  is  no  averment 
that  it  was  completed  within  the  time.  The 
count  is  defective.  Idemy       302 

3.  See  Debty  and 

Peyton  v.  Harman^  643 

POWERS. 

1.  A  husband  who  by  his  will  gives  prop- 
erty, real  and  personal,  to  his  wife  absolutely, 
if  she  survives  him,  may  by  his  will  author- 
ize her  to  make  a  will  in  his  lifetime,  dis- 
posing of  said  property.  And  the  wife 
having  made  a  will  in  the  lifetime  of  her 
husband,  disposing  of  the  property,  and  after- 
wards surviving  her  husband,  and  dying 
without  re-executing  or  revoking  her  will,  the 
same  is  valid  to  pass  the  property  to  her 
devisees  and  legatees. 

Thomdike  &  als.   v.   /Reynolds  <Sf 
als.,  21 

2.  Though  the  wife  does  not  say,  in  terms, 
that  it  is  made  in  pursuance  of  the  power 
vested  in  her  by  her  husband's  will :  yet  as 
his  will  was  shown  to  her  by  his  directions, 
and  she  had  no  property  of  her  own  at  the 
time,  and  the  provisions  of  her  will  have 
obvious  reference  to  his  will,  it  will  be  held 
that  her  will  was  made  in  pursuance  of  the 
power.  Idem,       21 

3.  The  clause  in  the  husband's  will  giving 
the  power  to  the  wife,  must  have  b^n  in- 
tended to  take  effect  from  its  date;  and  so 
the  will  of  the  wife  as  an  execution  of  the 
power  will  be  intended  to  take  effect  from  its 
date ;  though  not  to  divest  and  pass  the  title 
in  the  lifetime  of  her  husband  and  herself. 

IdetHy       21 


4.  The  will  of  the  wife  was  not  revoked  by 
the  death  of  the  husband,  leaving  the  wife 
surviving  him,  and  therefore  it  was  not  nec- 
essary for  her  to  re-execute  the  will  after  his 
death.  Idem,       21 

5.  Though  the  wife  survives  the  husband, 
and  thereupon  becomes  absolutely  entitled 
to  the  property,  this  does  not  extinguish  the 
power;  but  the  will  of  the  wife  executed 
under  the  power,  in  the  lifetime  of  the  hus- 
band, not  having  been  revoked  by  her  or 
re-executed,  passes  the  property  at  her  death 
to  her  devisees  and  legatees.         Idem,       21 

6.  H  dies  leaving  a  will  and  three  codicils, 
in  each  of  which  he  g^ves  valuable  property 
to  his  wife,  if  she  survives  him ;  and  in  some 
of  these  bequests  he  authorizes  her  to  make 
a  will  in  his  lifetime,  to  dispose  of  it.  By 
the  third  codicil  he  gives  her  one-half  of  his 
residuary  estate,  and  then  adds:  "And  for 
all   the   purposes  contemplated  in  my  will 

and  the  codicils  thereto,  I  authorize 
984      *and  empower  my  wife  to  make  a  will 

in  my  lifetime,  which  shall  be  good 
and  effectual  in  law  and  equity."  This  is  a 
valid  power  to  the  wife  to  make  a  will  in  the 
lifetime  of  the  husband  to  dispose  of  the 
property  bequeathed  to  her ;  and  looking  to 
the  language  employed,  all  the  provisions  of 
the  will,  and  the  surrounding  circumstances, 
the  intention  of  the  testator  was  held  to  be 
that  the  power  was  not  confined  to  the 
bequest  of  the  residue,  but  extended  to  all 
the  bequests  to  her  in  the  will  and  codicils. 

Idem^       21 

PRACTICE— AT  COMMON  LAW. 

1.  In  ejectment  against  two  holding  dif- 
ferent parts  of  a  tract  of  land,  the  judgment 
may  be  separate  against  each,  for  the  land 
in  his  possession,  and  joint  for  the  costs. 

Elys  V.  Wynne  &  als,,  224 

2.  See    Internal  Improvement    Cos,,  and 
Va,  6f  Ten,  R,  R,  Co.  v.  Campbelfs 

ex^or,  437 

3.  H  brings  two  actions  of  debt  against  E, 
and  the  plea  in  both  is  payment.  The  par- 
ties agree  that  the  suits  shall  be  tried 
together,  and  there  is  one  verdict  and  judg- 
ment for  the  amount  of  the  debts  in  both 
actions.  The  court  might  have  made  an 
order  consolidating  the  action  ;  and  the  agree- 
ment was  in  effect  a  consolidation  of  the 
causes ;  and  there  was  no  error  which  can 
be  set  up,  for  the  first  time,  in  the  appellate 
court.  Eagles  v.  Hook,       510 

PRACTICE  IN  CHANCERY. 

1.  When  depositions  are  taken  and  filed  in 
a  cause,  both  parties  being  present  when 
they  were  taken,  and  the  decree  is  obviously 
based  upon  them,  the  omission  to  refer  to 
them  in  the  decree  will  be  considered  a  cler- 
ical mistake,  and  the  cause  will  be  consid- 
ered as  having  been  heard  upon  them  as 
well  as  upon  the  other  papers. 

Day  V.  Hale  df  als,,  146 

Hale  V.  Hare  6f  als.,  146 

2.  As  a  general  rule,  the  court  will  at  any 
time  before    the    hearing,   grant    leave  to 
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amend  where  the  bill  is  defective  as  to  par- 
ties, or  in  the  mistake  or  omission  of  any 
fact  or  circumstance  connected  with  the  sub- 
stance of  the  bill,  or  not  repugnant  thereto. 
The  amendment  may  be  made  by  common 
order  before  answer  or  demurrer,  and  after- 
wards by  leave  of  the  court. 

Holland  &  wife  v.  Trotter^  136 

3.  Upon  the  trial  of  an  issue  out  of  chan- 
cery, depositions  taken  in  the  Chancery 
court  are  not  to  be  read  to  the  jury  unless 
proof  be  given  that  the  witnesses  are  dead, 
or  abroad,  or  otherwise  unable  to  attend  the 
trial. 

Powell  &  wife  v.  Manson,  177 

4.  The  positive  denials  or  statements  of  an 
answer  responsive  to  the  bill,  cannot  be  over- 
thrown by  the  admissions,  evasions  and 
contradictions,  if  any,  which  mav  be  found 
in  the  answer.  laent^        177 

5.  The  plaintiff  cannot  destroy  the  weight 
of  the  whole  answer  by  proving  that  the 
defendant  is  unworthy  of  credit ;  nor  can  he 
do  so  by  proving,  directly  or  indirectly,  that 
the  answer  is  false  in  one  respect  or  several 
respects.  The  only  effect  of  such  proof  being 
to  destroy  the  weight  of  the  answer  to  the 
extent  to  which  it  is  disproved  by  that 
amount  of  evidence  which  is  required  by  the 
rule  in  chancery.  Jdentj        177 

6.  Upon  the  trial  of  an  issue  out  of  chan- 
cery, the  bill  is  not  proof  of  its  allegations, 
except  so  far  as  these  allegations  are  admit- 
ted to  be  true  by  the  answer.  And  the 
answer  is  not  proof  of  the  allegations  therein 
contained,  unless  the  allegations  in  the 
answer  as  to  facts,  be  positive  and  respon- 
sive to  some  allegation  of  the  bill.  And  to  t>e 
responsive,  such  allegations  of  the  answer 
must  not  be  either  evasive  or  contradictory. 

Idem,       177 

7.  On  the  trial  of  an  issue  out  of  chancery, 
the  rule  of  evidence  is  the  same  as  on  the 
hearing  in  the  Chancery  court ;  and  the  alle- 
gations of  the  answer  responsive  to  the  bill 
must  be  taken  as  true,  unless  contradicted 
by  two  witnesses,  or  one  witness  and  corrob- 
orating circumstances.  Idem,        177 

8.  Upon  a  motion  for  a  new  trial  of  an 
issue  out  of  chancery,  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  the 
judge,  overruling  the  motion,  refuses  to  cer- 
tify the  facts  proved,  because  the  testimony 
was  conflicting ;  but  all  the  oral  testimony 
is  certified.  The  appellate  court  will  con- 
sider not  merely  whether  the  evidence 
adduced  before  the  jury  warrants  the  verdict, 

but  also  whether,  having  regard  to  the 

985      whole  *case,  further  investigation  is 

necessary  to  attain  the  ends  of  justice. 

Idem,       177 

9.  In  such  a  case,  although  there  may  have 
been  a  misdirection  by  the  court,  or  evidence 
may  have  been  improperly  rejected,  a  new 
trial  will  not  be  granted  if  the  verdict  appears 
to  be  right  upon  a  consideration  of  all  the 
evidence,  including  that  which  was  rejected. 

Idem,        177 

10.  If  a  debtor  obtains  an  injunction  to  a 
sale  of  his  property  under  a  deed  of  trust,  on 


grounds  that  are  insufficient  and  unsustained, 
the  injunction,  nevertheless,  should  not  be 
dissolved,  if  the  amount  of  the  debt  is  not 
certain,  until  his  indebtedness  is  ascertained 
by  a  commissioner  of  the  court. 

White  V.  Mech,  Building  Fund  Asso- 
ciation, 223 

11.  What  accounts  and  proceedings  should 
be  directed  in  a  suit  by  donee  in  a  fraudulent 
deed  brought  after  a  decree  setting  the  deed 
aside  at  the  suit  of  one  creditor  of  the  donor. 
See  Conveyances — Fraudulent,  No.  3,  and 

Ptatt  &  al.  V.  Cox  &  als.,  330 

12.  When  evidence  in  a  suit  in  which  there 
has  been  a  decree  will  be  regarded  in  an 
appellate  court,  as  evidence  in  a  second  suit 
in  equity  arising  out  of  the  first.    See 

Pratt  <Sf  al.  v.  Cox  <Sf  als.,  330 

13.  B  files  his  bill  under  §  4,  of  the  act  of 
March  3d,  1866,  to  set  up  a  tender  of  payment 
of  a  Confederate  debt,  and  ask  for  general 
relief.  Though,  his  tender  not  being  in  time, 
he  will  not  be  wholly  relieved,  under  the 
prayer  for  general  relief,  the  debt  may  be 
scaled.  Sanders  v.  Branson,        364 

14.  It  is  the  duty  of  the  clerk  to  dismiss  a 
suit,  when  the  process  is  served,  and  the  bill 
is  not  filed  in  the  time  prescribed  by  the  stat- 
ute. But  if  the  bill  is  filed  before  an  order  of 
dismissal  is  entered,  and  the  defendant  an- 
swers without  insisting  upon  the  dismissal  of 
the  suit,  and  consents  to  a  hearing  of  the 
cause,  he  thereby  waives  the  objection. 

Buchanan  6f  als.  v.  King's  heirs,         414 

15.  Though  judgments  have  been  recovered 
upon  bonds  given  for  purchases  at  a  judicial 
sale  made  in  October  1863,  without  any  ques- 
tion of  scaling  them,  yet  the  cause  being  still 
pending,  the  claim  to  have  them  scaled  may 
be  made  and  adjudicated  in  that  cause. 

Henderlite  v.  Thurman,  466 

16.  See  Revival  of  Suits,  No.  3,  4,  5,  and 
Wilson  <Sf  Wife,  dfc,  v.  Smith,  493 

17.  In  what  case  two  parties  defendants 
may  litigate  the  question  of  their  liability  to 
each  other,  one  of  them  beinc*  liable  to  the 
plaintiffs.  See  Vendor  and  Purchaser,  No. 
7,  and 

Berry  df  als.  v.  Irick  &  als.,  614 

18.  When  an  order  made  in  a  cause,  on  the 

motion  of  a  purchaser,  without  notice  to  the 

parties,  authorizing  him  to  pay  money    to 

the  receiver,  is  null  and  of  no  effect.     See 

Vendor  and  Purchaser,  No.  7,  and  ^ 

Idem,        614 

19.  When  court  will  decree  against  one 
defendant  without  waiting  until  the  equities 
between  him  and  another  defendant  are 
decided.  .     Idem,        614 

20.  There  cannot  be  a  bill  of  review  to  cor- 
rect a  decree  of  the  Court  of  Appeals ;  except 
on  the  ground  of  after-discovered  evidence. 
And  for  the  rules  governing  such  a  bill  in 
such  a  case,  see  Appellate  Court,  No.  18,  19, 
and 

/.  B.    Campbell's  ex'ors   v.    A.    C. 
Campbell's  ex'or,  649 
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21.  When  a  cause  is  decided  in  the  Court 
of  Appeals,  and  sent  back  for  further  pro* 
ceeding-s,  what  answers  to  interrogatories 
will  be  impertinent  and  immaterial.  See 
Appellate  Court,  No.  20,  and        Idem,        649 

22.  What  is  not  a  final  decree.  See 
Decrees,  No.  8,  and 

Atnbrouse^s  heirs  v.  Keller,  769 

23.  There  is  a  decree  in  a  cause  denying 
the  relief  the  plaintifFs  seek,  but  authorizing 
them  to  amend  their  bill,  and  ask  other 
relief.  If  the  plaintiffs  present  their  bill  of 
review  verified  by  oath,  and  ask  leave  to  file 
it,  if  the  decree  was  interlocutory,  the  court 
should  treat  the  bill  as  a  petition  for  a 
re-hearing  of  the  cause,  and  if  the  decree 
was  erroneous,  should  rehear  and  reverse  it. 

Idem,       769 

24.  How  damages  to  a  purchaser  of  land 
may  be  ascertained.  See  Equity  Jurisdic- 
tion and  Relief,  No.  6,  and 

Nagle  V,  Newton,  814 

PRINCIPAL  AND  AGBNT. 
See  Af(ent, 

986        »PRINCIPAL  AND  SURETY. 

1.  In  March  1862,  K  sold  personal 
property  at  auction  on  nine  months  credit, 
amounting  to  about  $2,000.  F  purchased 
some  of  it,  and  gave  his  bonds  for  $501.57 
with  R  as  his  surety.  On  the  10th  of  April 
1863,  K  sold  all  the  bonds  to  R,  including 
that  of  F,  for  Confederate  money.  Hbi«d  : 
R  can  only  recover  of  F  the  value  of  the  Con- 
federate money  he  paid  K  for  the  bond,  with 
interest  from  the  date  of  the  purchase. 

Kendrick  &  aLy,  Forney,  748 

PROHIBITION. 

1.  County  court  grants  a  certificate  to  F 
for  obtaining  a  license  to  sell  ardent  spirits. 
N  applies  to  the  Circuit  court  for  an  appeal 
from  this  order,  which  is  allowed ;  and  the 
Circuit  court  reverses  and  annuls  the  order 
with  costs..  After  the  judgment  of  the  Cir- 
cuit court  has  been  rendered,  as  well  as 
before,  F  may  apply  to  the  Court  of  Appeals 
for  a  writ  of  prohibition,  to  restrain  N  and 
the  judge  from  proceeding  to  enforce  the 
judgment ;  the  action  of  the  county  court 
being  final  and  conclusive  in  the  case. 

French  v.  Noel,  454 

RAII.ROAD  COMPANIES. 

1.  See  Internal  Improvement  Co's.,  and 

'  Va,   &   Ten,   R,  R,    Co,   v.  Camp- 
bell's  ex'or,  437 

REMOVAI.  OF  CAUSES. 

1.  The  act,  ch.  174,  §  1,  Code  of  1860,  in 
relation  to  removal  of  causes,  applies  to  pro- 
ceedings by  an  internal  improvement  com- 
pany to  condemn  land  for  its  purposes. 

Va,    &    Ten,  R,  R,  Co,   v.   Camp- 
belts  ex*or,  437 

2.  A  suit  in  a  State  court  cannot  be 
removed  to  a  U.  S.  court,  unless  the  suit 
might  have  been  brouglit  originally  in  the 
last  court. 

Beery  6f  als.  v.  Irick  df  als,,  484 

Newton^ s  ex* or  v.  Bushong,  484 


3.  There  are  several  plaintiffs  in  a  suit  in 
a  State  court,  some  of  whom  live  out  of  the 
State,  and  others  live  in  it,  and  the  interests 
of  all  are  so  connected  that  the  rights  and 
interests  of  one  cannot  be  adjudicated  sep- 
arately ;  the  defendants  live  in  the  State. 
The  non-resident  plaintiffs  are  not  entitled 
to  have  the  cause  removed  to  a  U.  S.  court, 
under  the  act  of  Congress  of  March  2,  1867, 
for  the  removal  of  causes.  Idem,        484 

4.  After  a  decree  upon  the  merits  has  been 
made  in  a  suit  in  a  State  court,  and  an 
appeal  has  been  taken  to  the  Supreme  court 
of  Appeals,  and  the  case  is  pending  in  that 
court,  no  party  has  the  right  to  have  the 
cause  removed  to  a  U.  S.  court. 

Idem,       484 

REVIVAL  OF  SUITS. 

1.  S^e  Judicial  Sales,  No.  1,  2,  and 
Wilson  &  wife,  dfc,  v.  Smith,  493 

2.  In  a  suit  by  W  against  L  for  partition 
of  land,  before  any  decree  in  the  cause  W 
dies,  leaving  a  widow  and  child.  The  suit 
may  be  revived  in  their  name ;  and  neither  a 
bill  nor  a  scire  facias  is  necessary,  but  it 
may  be  revived  upon  their  motion  without 
notice.    Code,  ch.  173,  §  4,  p.  718. 

Idem,        493 

3.  The  order  of  revival  suggests  the  ,death 
of  W,  and  that  the  suit  be  revived  and  pro- 
ceeded in,  in  the  name  of  I  and  L  adminis- 
trators with  the  will  annexed, Wilson, 

infant  son  and  sole  heir,  and Wilson, 

widow  and  devisee  of  said  John  W.  Wil- 
son, deceased.  Though  the  administrators 
with  the  will  annexed  were  not  necessary 
parties,  yet  it  does  no  harm  ;  and  though  the 
christian  names  of  the  infant  child  and  the 
widow  are  omitted,  they  are  sufficiently  de- 
scribed to  identify  them.  Idem,        493 

4.  It  would  have  been  out  of  place  to  have 
revived  the  suit  in  the  name  of  the  next 
friend  of  the  infant ;  and  an  order  authoriz- 
ing some  person  to  prosecute  the  suit  for 
the  infant,  might  as  well  have  been  made  in 
a  subsequent  order  as  in  the  order  reviving 
the  suit ;  and  in  an  original  suit  to  set  aside 
the  proceedings  in  the  partition  suit,  qucere 
if  it  may  not  be  presumed  to  have  been  made. 

Idem,        493 

5.  Even  if  there  was  not  a  formal  assign- 
ment of  a  next  friend  by  an  order  of  the 
court  in  the  partition  suit,  it  may  well  be 
questioned  whether  such  a  mere  informality 
would  of  itself  avoid  the  proceedings  in  the 
suit,  and  the  sale  made    under  them :  the 

infant  being  joined  with  his  mother 
987      and  the  administrators,  *qucere  if  they 

may  not  be  considered,  in  the  absence 
of  evidence  to  the  contrary,  and  for  the  pur- 
pose of  giving  effect  to  the  proceedings,  as 
his  next  friend.  Idem,        493 

SCALING  DEBTS. 

1.  What  contracts  are  embraced  in  the  act 
of  March  3,  1866,  called  the  adjustment  act, 
see  opinion  of  Christian,  J.   in 

Jennings  v,  Jennings,  313 

Hilbfor,  dfc,  v.  Peyton  6f  als,,  550 

2.  Within  six  months  after  the  act  for 
scaling  debts  was  passed,  S  recovered  a  judg- 
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tnent  by  default  against  P.  Afterwards  P 
being'  about  to  move  the  court  to  scale  the 
debt,  the  parties,  with  the  assistance  of  their 
counsel,  agreed  that  the  debt  should  t>e  scaled 
as  of  the  value  at  the  date  of  the  bond,  which 
was  one  for  three,  and  this  is  entered  of  rec- 
ord on  the  judgment.  Afterwards  P  files  his 
bill  to  have  the  debt  scaled  as  of  the  date 
the  bond  fell  due.  Hbi^d  :  the  agreement 
t>etween  the  parties  is  conclusive,  and  the 
debt  is  not  to  be  further  scaled. 

Smith  V.  Penn,  402 

3.  A  bond  is  given  on  the  14th  of  May  1863, 
payable  on  demand,  by  M  and  others  to  J, 
the  administrator  of  their  intestate,  for  the 
balance  then  due  him  on  his  administra- 
tion account,  and  this  is  almost  wholly 
made  up  of  commissions  on  receipts  and 
disbursements,  prior  to  the  15th  of  Novem- 
t>er  1862.  The  bond  having  been  given 
with  reference  to  (Confederate  State  treasury 
notes  as  a  standard  of  valu^,  is  to  be 
scaled  as  of  its  date. 

James  df  als.  v.  Johnston^  461 

4.  Though  judgments  have  been  recovered 
upon  bonds  given  for  purchases  at  a  judicial 
sale  made  in  October  1863,  without  any  ques- 
tion as  to  the  scaling  of  them,  yet  the  cause 
t>eing  still  pending,  the  claim  to  have  them 
scaled  may  be  made  and  adjudicated  in  that 
cause. 

Henderlite  v.  Thurman^  466 

5.  An  agreement  is  entered  into  on  the  Ist 
of  June  1863,  for  the  purchase  by  M  of  B  of 
one  hundred  head  of  cattle,  for  which  M 
was  to  pay  %  $75  per  head,  in  current  funds, 
to  be  paid  to  B  when  he  demanded  the  same ; 
but  the  same  is  not  to  bear  interest  until  after 
the  ratification  of  peace  between  the  United 
States  and  Confederate  States  governments. 
The  proof  is  that  Confederate  States  treas- 
ury notes  were  intended  by  both  parties  to  be 
ttie  medium  of  payment,  whether  the  pay- 
ment was  made  before  or  after  the  peace. 
Nothing  was  said  as  to  the  mode  of  payment 
if  there  was  no  such  currency.  This  was  a 
contract  in  prassenti^  and  the  debt  should  be 
scaled  as  of  that  date. 

McClung*s  adm*r  v.  Ervin,  519 

6.  Bond  executed  in  October  1863,  for  a 
loan  of  Confederate  notes,  payable  at  any 
time  called  for  upon  three  months  notice, 
without  interest,  the  provision  for  notice 
being  inserted  at  the  instance  of  the  obligor, 
is  a  bond  payable  immediately ;  and 
though  not  called  for  until  after  the  war,  is 
to  be  scaled  as  of  its  date. 

Bowman  y.  McChesney^  609 

7.  See  Confederate   Contracts^  No.  1,  and 
Sanders  v.  Branson^  364 

SECURITIES. 

1.  County  bonds  deposited  by  A  as  security 
•  for  the  payment  of  his  note  discounted  at 
bank  which  he  does  not  pay,  may  be  made 
available  by  a  sale  of  them  ;  and  the  bank 
had  the  right  to  sell  them  whilst  it  held  them, 
and  after  a  transfer  of  the  note  and  bonds  to 
B,  he  had  authority  to  sell  them. 

Alex,^  Loud,   (Sf  //amp,  R.  R,   Co, 
V.  Burke  &  als„  254 


2.  In  such  a  case  A  is  entitled  to  notice  of 
the  time  and  place  of  sale  of  the  bonds ;  but 
if  he  has  actual  knowledge  of  the  fact  a  rea- 
sonable time  before  the  sale  is  to  take  place, 
this  is  sufficient  without  formal  notice. 

/dem,         254 

SET-OFF. 

1.  In  a  suit  upon  a  bond  given  by  M  and 
others  to  J,  the  administrator  of  the  estate 
of  their  intestate,  for  the  amount  due  him 
upon  a  settlement,  they  cannot  set-off  mon- 
eys subsequently  received  by  J  as  admin is^ 
trator,  the  claims  not  being  in  the  same 
character. 

James  <Sf  als,  v.  Johnston^  461 

2.  Though  J  has  made  a  statement  of  assets 
received  and  payments  made  by  him  since 
the  bond  was  given,  and  finding  a  balance  in 
his  hands,  endorses  it  as  a  credit  on  the  bond, 
yet  as  the  obligors  do  not  acquiesce  in  the 
statement,   they    are  not  to  t>e  allowed  the 

credit  endorsed ;  but  the  balance  due 
988      *by  the  administrator  must  t>e  ascer- 
tained by  a  correct  settlement  of  his 
administration  account.  /detn^        461 

3.  Y  brings  an  action  of  debt  upon  a  bond 
against  W  and  two  others,  W  being  the  princi- 
pal in  the  bond.  The  defendants  seek  to  set 
off  a  judgment  recovered  by  R  against  Y, 
which  had  been  assigned  to  W.    Held  : 

1.  Under  the  statute,  Code,  ch.  172,  g  4, 
the  judgment  is  a  good  set-off  to  the  bond, 
though  the  debt  sued  for  is  against  W  and 
two  others,  and  the  judgment  is  assigned 
to  W ;  and  though  the  plaintiff's  claim  ia 
legal,  and  the  claim  of  W  is  equitable. 

Wartman  df  als.  v.  Vost,  S9S 

2.  See  the  opinion  of  Moncure^  P.  for 
the  difference  between  the  English  statute 
of  set-off  and  that  of  Virginia. 

/dem,        595 

SPECIFIC  PERFORMANCE. 

1.  See  Vendor  and  Pi*r chaser.  No.  1,  2,  and 
Christian  v.  CabeU  &  als,,  82 

2.  In  a  suit  for  specific  performance  of  a 
parol  ag^reement  for  the  sale  of  land,  it  mnst 
appear:  1st.  That  the  parol  agreement  re- 
lied on,  is  certain  and  definite  in  its  terms  ; 
2d.  The  acts  proved  as  part  performance, 
must  refer  to,  result  from,  or  be  made  in  pur- 
suance of  the  agreement  proved;  3d.  The 
agreement  must  have  been  so  far  executed 
that  a  refusal  of  full  execution  would  operate 
a  fraud  upon  the  party,  and  place  him  in  a 
situation  that  does  not  lie  in  compensation. 
And  no  one  of  these  conditions  appears  in 
this  case. 

IVright  V.  /hickett,  370 

3.  A  contract  for  the  sale  and  purchase  of 
land  made  in  January  1864,  for  Confederate 
money,  both  parties  being  sui  juris,  and  the 
price  being  fair  at  the  time,  and  then  paid, 
and  possession  delivered,  will  be  enforced  at 
the  suit  of  the  heirs  of  the  vendee. 

Ambrouse*s  heirs  v.  Keller,  769 

4.  In  September  1864,  R  sells  land  to  T,  for 
Confederate  money,  which  is  paid;  but  the 
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deed  is  not  made.  After  the  war  T  sues  R 
for  specific  execution  of  the  contract.  If  there 
be  no  objection  but  inadequacy  of  price  the 
contract  will  be  enforced. 

Talley  v.  Robinson'* %  ass^nee,  888 

5.  R  sets  up  the  defence  that  the  contract 
was  made  under  duress — that  he  had  been 
severely  whipped  by  a  mob  and  driven  from 
the  county.  But  it  appears  that  T  was  in  no 
way  implicated  in  that  outrage,  though  he 
had  heard  of  it,  and  he  gave  R  the  price  he 
asked  for  the  land.    The  contract  is  valid. 

Id^m,        888 

6.  T  admitting  in  his  evidence  that  he 
promised  to  pay  A  for  R,  $75,  in  addition  to 
the  sum  stated  ip  the  contract,  though  this 
is  not  stated  in  the  contract,  or  noticed  in 
the  pleadings,  T  should  be  required  to  pay  it 
before  specific  performance  is  decreed. 

Idem,       888 

7.  See  Equity  Jurisdiction  and  Relief y 
No.  6,  and  Nagle  v.  Newton,       814 

STATE  GOVERNMENT. 

1.  Between  May  and  November  1860,  D 
deposited  tobacco,  for  inspection  and  storage, 
in  the  public  warehouse  at  Richmond,  and 
paid  the  inspection  fees.  The  tobacco  re- 
mained in  the  warehouse  until  March  1863, 
when  the  warehouse  was  accidentally  con- 
sumed by  fire,  and  the  tobacco  was  burned. 
The  present  State  government  is  not  responsi- 
ble to  D  for  the  loss. 

De  Rothschilds  v.  The  Auditor,  41 

STATUTES. 

1.  §  7,  ch.  109,  Code  of  1860,  in  relation  to 
divorces  construed  in       Carr  v.  Carr,       168 

2.  Acts  of  May  29,  1852,  and  January  31, 
1867,  in  relation  to  Building  Fund  Associa- 
tions, construed  in 

fVhite  V.  Mech,  Building  Fund  Assoy 
cioHon,  233 

3.  Article  XI,  §  1,  of  the  Constitution,  and 
act  of  June  27,  1870,  ch.  157,  in  relation  to 
homestead  exemptions,  declared  unconstitu- 
tional, in  J  he  Homestead  cases,       266 

4.  The  act.  Code  of  1860.  ch.  135,  §  15,  as  to 
ouster  of  possession,  construed  in 

Buchanan  &  als,  v.  King's  heirs,        414 

5.  The  act,  ch.  174,  §  1,  Code  of  1860,  con- 
cerning the  removal  of  causes,  construed  in 

Va.  df  Ten,  R.  R.  Co.  v.  Campbell's 

ex'or,  437 

6.  The  §  1,  of  the  act  of  March  3, 1866, 
989      known   as  the  adjustment  act,  *Sess. 
Acts  1865-66,  p.  184,  construed  in 

Hilbfor,  6fc.  v.  Peyton  df  als.,  550 

7.  The  act.  Code,  ch.  172,  g  4,  in  relation  to 
set-off,  construed  in 

Wartman  df  als.  v.  Yost,  595 

8.  The  act  of  March  30th,  1871,  to  provide 
for  funding  the  debt  of  the  State,  construed 
in  Antoni  v.  Wright,  sheriffs       833 

WHght,  sheHff,  v.  Smith,       833 


9.  The  act  of  March  7, 1872,  which  directs 
what  shall  be  received  in  payment  of  taxes, 
dues,  &c.,  and  repeals  all  acts  inconsistent 
with  it,  declared  unconstitutional,  in 

Idem,        833 

SUNDAY, 

Sunday  is  not  to  be  counted  as  one  of  the 
days  of  the  term  of  a  court. 

Read's  case,  924 

TENANTS  IN  COMMON. 
1.  %^^  Joint-tenants,  No.  1,  2,  3,  4,  5,  and 
Buchanan  &  als.  v.  King's  heirs,         414 

TENDER. 

1.  A  tender  of  Confederate  money  in  pay- 
ment of  a  Confederate  debt  after  the  day  of 
payment,  is  not  sufficient. 

Sanders  v.  Branson,  364 

2.  An  offer  to  give  to  a  receiver  of  the 
court  a  check  upon  a  bank,  without  proof 
that  the  party  had  the  money  in  the  bank  at 
the  time,  though  that  was  not  doubted  by  the 
receiver,  is  not  a  good  and  valid  tender. 

Poague  V.  Greenlee's  adm'r  &  als.,    724 

3.  A  purchaser  at  a  judicial  sale  cannot 
make  a  good  and  valid  tender  of  the  money 
due  for  his  purchase,  to  the  receiver  of  the 
court  appointed  to  collect  it.        Idem,       724 

4.  When  a  purchaser  of  real  estate,  for 
currency,  will  not  be  discharged  by  a  tender 
of  Confederate  money,  though  made  on  the 
day  the  note  fell  due.  See  confederate  Con^ 
tracts.  No.  11  and 

Myers  y.  Whitfield,  780 

TRUSTS  AND  TRUSTEES. 

1.  P  by  her  will  devised  to  T  certain  real 
estate,  in  trust  for  her  daughter  S,  wife  of  F, 
with  instructions  to  T,  "to  permit  her  said 
daughter  to  occupy  and  enjoy  said  property, 
should  she  prefer  doing  so ;"  and  should  she 
survive  her  husband,  T  "shall  convey  the 
said  property  in  fee  simple  to  her  and  her 
heirs.  S  was  put  into  possession  of  the 
property,  and  in  the  lifetime  of  her  husband, 
conveyed  the  property  to  H,  the  husband  not 
joining  in  deed;  and  after  his  death  she 
re-acknowledges  the  deed,  and  H  received 
possession  of  the  property.  H  afterwards 
conveyed  to  C.  And  then  T  brings  eject- 
ment against  C  to  recover  the  property. 
HBI.D: 

By  the  will  of  P,  S  acquired  at  once,  on 
the  death  of  P,  an  equitable  estate  in  fee 
simple  in  the  property,  with  the  absolute 
right  of  possession  for  her  own  use  ;  and  on 
the  death  of  her  husband,  to  an  absolute 
conveyance  thereof  to  herself  in  fee  simple, 
which  it  was  a  breach  of  trust  in  the  trustee 
to  withhold  ;  and  she  could  have  enforced 
this  right  at  any  moment  after  the  death 
of  her  husband.  That  her  rights  passed 
by  her  deed  to  H,  and  by  the  deed  of  H  to 
C,  who  stood  thereafter  in  the  shoes  of  S  ; 
and  he  could  no  more  be  ejected  at  the  suit 
of  T,  the  trustee,  than  S  could  before  her 
conveyance. 

Campbell  v.  Prestons,  3% 
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2.  A  resulting  trust  may  be  set  up  by  parol 
testimony,  agfamst  the  letter  of  a  deed  ;  and 
a  deed  absolute  on  its  face,  may,  by  like 
testimony,  be  proved  to  be  a  mortgagee.  But 
the  testimony  to  produce  these  results  must, 
in  each  case,  be  clear  and  unquestionable. 
Vagfue  and  indefinite  declarations  and  admis- 
sions, long"  after  the  fact,  have  alwaysNbeen 
reg'arded,  with  good  reason,  as  unsatisfactory 
and  insufficient.  For  comment  on  such  evi- 
dence, see  the  opinion. 

Phelps  V.  Seely  df  als.,  573 

3.  Bonds  are  given  to  S,  secretary  of,  &c., 
a  voluntary  association,  and  a  deed  of  trust 
executed  to  secure  them.  And  S  is  directed 
by  the  association  to  proceed  to  collect  all  the 
debts  belonging  to  them.  Though  by  the 
by-laws  the  secretary  was  to  be  elected 
annually,  yet  ^s  S  continued  to  act  as  such, 
and  was  recognized  by  the  association,  it  was 
competent  for  him  to  direct  the  enforcement 
of  the  deed  of  trust. 

Sangstan^  cor,  sec,  6fc.  v.    Gordon 
&  Reily,  755 

4.  It  is  not  competent  for  the  grantors  in 
the  deed  of  trust  to  question  the  authority  of 

S  to  take  the  deed  as  a  security  for  the 
990      bonds;  that  will  be  presumed  *until 
his  principals  disavow  his  act. 

Idemy        755 

5.  Parol  evidence  is  not  admissible  to  prove 
that  the  bonds  and  deed  of  trust  were  not  to 
be  paid  and  executed  according  to  their 
terms ;  but  were  only  to  be  paid  out  of  the 
profits  of  the  property  for  the  price  of  which 
they  were  given.  Idem,        755 

USURY. 

'  1.  The  mode  of  charging  dues,  interest  and 
fines,  by  a  building  fund  association  is  au- 
thorized by  the  statute,  and  not  usurious. 

White  V.  Mech,  Building  Fund  Asso^ 
cialion,  233 

VARIANCE. 
1.  In  assumpsit  by  the  contractor  against 
a  county,  for  the  price  contracted  to  be  paid 
for  building  a  jail,  the  declaration  states  that 
the  county  court  appointed  three  commis- 
sioners, naming  them,  to  let  out  the  building 
of  the  jail ;  in  the  order  of  the  county  court 
offered  in  evidence  by  the  plaintiff,  only  two 
of  them  are  named.  This  is  no  material 
variance,  and  the  order  may  be  admitted  as 

evidence.        Carrol/  County  v.  Collier,      302 

VBKDOR  AKD  PURCHASER. 

1.  M  conveys  a  house  and  lot  to  W  in  trust 
for  B  for  life,  remainder  to  her  children.  On 
the  30th  June  1870,  B  contracts  in  writing 
with  C  to  sell  to  him  the  property  for  $10,000 
on  the  terms  of  $2,000  when  he  received  a  good 
deed  for  the  property,  and  the  balance  in 
five  years,  equal  annual  payments ;  posses- 
sion to  be  delivered  on  the  15th  of  July.  B 
to  procure  the  approval  of  the  contract  by  the 
proper  court  without  cost  to  C.  On  the  9th  of 
July  W  files  his  bill  against  B  and  her  chil- 
dren, to  have  the  contract  approved,  and  by 
a  decree  of  the  same  day,  it  is  approved  and 
W  is  directed  to  convey  the  house  and  lot  to 


C  with  special  warranty.  On  the  same  day 
W  executes  the  deed,  and  hands  it  to  C,  who 
in  a  few  days  writes  to  W  stating  various 
objections  to  the  title,  and  saying  he  cannot 
have  anything  to  do  with  the  property  in  the 
state  of  the  title.  On  the  15th  of  July,  W 
tenders  C  possession  ;  and  C  refuses  to  take 
possession,  and  renounces  the  contract. 
Held: 

1.  This  was  a  private,  not  a  judicial  sale, 
and  C  is  not  concluded  by  the  decree  from 
making  objections  to  the  title. 

Christian  v.  Cabell  &  als.,  82 

2.  The  undertaking  to  make  **a  g-ood 
deed"  is  not  confined  to  the  form  of  the 
deed,  but  includes  a  good  title. 

Idetn,         82 

3.  If  C  had  taken  possession,  and  per- 
formed the  contract  on  his  part  by  paying 
the  cash  payment  and  executing  his  bonds, 
he  would  thereby  have  waived  his  objec- 
tions to  the  title.  Idem,  82 
2.  In  this  case  the  house  and  lot  had  been 

owned  by  G,  who  sold  and  conveyed  it  to  M. 
Whilst  G  owned  it,  she  being  a  member  of  a 
building  fund  association,  lx>rrowed  from  it 
$2,000,  and  gave  her  bonds  in  the  penalty  of 
$4,000,  and  a  deed  of  trust  to  K  to  secure  her 
liabilities  to  the  association.  She  had  paid 
up  all  dues  until  December  1863 ;  but  there 
was  an  uncertain  amount  to  which  the  prop- 
erty was  still  liable ;  and  this  could  only  be 
ascertained  by  a  suit  in  equity  and  an  ac- 
count ;  and  this  incumbrance  was  unknown 
to  C  at  the  time  of  the  contract.  The  house 
had  been  consumed  by  fire  before  proceed- 
ings were  instituted  by  W,  against  C,  to 
inforce  the  contract.     Hei^d  : 

1.  In  a  contract  for  the  purchase  of  a  fee 
simple  estate,  if  no  incumbrance  is  com- 
municated to  the  purchaser,  or  be  known  to 
him,  he  must  suppose  himself  to  purchase 
an  unincumbered  estate.  Idetn^        82 

2.  The  objections  which  a  purchaser  may 
make  are  not  entirely  confined  to  a  doubt- 
ful title.  It  applies  to  incumbrances  of 
every  description  which  may  in  any  way 
embarrass  the  purchaser  in  the  full  and 
quiet  enjoyment  of  his  purchase. 

Idem,        82 

3.  There  is  a  difference  between  a  defined 
and  admitted  charge  to  which  the  purchase 
money  may,  by  consent,  be  applied  when 
it  comes  due,  and  a  contested  charge,  which 
will  involve  the  purchaser  in  an  intricate 
and  tedious  lawsuit  of  uncertain  duration. 

Idem,        82 

4.  In  some  instances  the  court  will  decree 
specific  performance,  if  the  vendor  is  pre- 
pared to  comply  with  his  covenants 

991  at  the  hearing ;  and  the  *court  will 

afford  him  a  reasonable  time  to  re- 
move incumbrances,  and  perfect  his  title. 
But  this  is  a  matter  of  favor  to  the  vendor, 
only  to  be  granted  in  cases  which  admit  of 
such  relief  without  prejudice  to  the  rig-hts 
of  the  vendee.  Idem,        82 

5.  The  court  will  not  give  time  to  the 
vendor  when  the  defect  to  be  remedied  'was 
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known  to  him  or  his  attorney,  at  the  time 
of  the  contract,  and  was  concealed  from 
the  purchaser.  IdetHy       82 

6.  Especially  will  such  indulgence  be  de- 
nied to  the  vendor  when,  besides  a  failure 
to  disclose  the  existence  of  incumbrances, 
an  account  is  necessary  to  ascertain  the 
state  of  the  title,  the  extent,  nature  and 
amount  of  such  incumbrances. 

Idem^       82 

7.  The  purchaser  of  real  estate  is  the 
owner  from  the  date  of  the  contract,  when 
the  vendor  is  in  no  default,  and  is  prepared 
to  convey  a  clear  title.  But  he  is  not  the 
owner  till  the  vendor  can  make  a  title  ac- 
cording- to  the  contract.  IdetHj       82 

8.  Any  loss  occurring  to  the  property  be- 
fore the  vendor  is  in  a  condition  to  convey 
a  clear  unincumbered  title  must  fall  on  him 
and  not  on  the  purchaser.  Idem^       82 

9.  The  house  having  been  consumed  by 
fire  whilst  the  incumbrance  on  the  prop- 
erty still  existed,  so  that  W  could  not  make 
a  good  title  to  it,  the  loss  must  be  borne 
by  B  and  her  children,  and  not  bv  C. 

laetHt       82 

3.  B  claiming  a  part  and  H  claiming  the 
whole  of  a  tract  of  land,  and  both  claiming 
under  W,  who  had  sold  to  C,  who  owes  part 
of  the  purchase  money,  to  W,  and  H  having 
paid  it  to  W,  the  part  of  the  land  claimed  by 
B  is  liable  for  its  due  proportion  thereof. 

Higginbotham  v.  Brozim,  323 

4.  I  sold  land  to  6,  but  made  no  convey- 
ance ;  G  9old  the  same  land  to  E«  and  B  sold 
it  to  J,  taking  his  bonds  for  the  purchase 
money;  and  J  sold  to  D,  the  purchase  money 
due  to  K  being  unpaid,  of  which  D  had  no- 
tice, but  was  informed  that  any  lien  that  B 
had  upon  the  land  had  been  released  in  con- 
sideration of  J's  giving  additional  personal 
security  to  the  bonds ;  and  under  that  belief 
I  conveyed  the  land  to  D.  B  has  a  lien  upon 
the  land  in  the  hands  of  D  for  the  unpaid 
purchase  money  due  to  him  from  J;  and  this 
though  E  assigned  to  J  the  title  bond,  which 
he  received  from  G. 

146 
146 


Day  V.  Hale  &  als„ 
Hale  V.  Hare  df  als„ 


5.  How  far  a  lien  reserved  in  deed  of  con- 
veyance by  two  joint-tenants  will  be  con- 
strued as  extending.     See  Liens,  No.  2,  and 

Palton  V.  Hogey  443 

6.  By  article  of  agreement  under  seal,  S 
sells  to  H  a  lot  of  land  which  at  the  time  H 
is  in  possession  as  tenant  of  S.  Some  time 
afterwards  H  informs  S  that  he  cannot  pay 
for  the  lot,  and  proposes  to  rescind  the  con- 
tract, which  S  consents  to;  and  H  informs 
S  that  P  will  buy  the  lot  at  the  same  price. 
S  thereupon  agrees  to  sell  to  P,  and  with  the 
assent  and  at  the  request  of  H,  sells  and  con- 
veys to  P.    HEI.D : 

1.  The  written  contract,  whether  deliv- 
ered up  or  not,  may  be  rescinded  by  a  sub- 
sequent parol  agreement,  which  has  been 
fully  carried  into  effect;  and  in  this  case, 
the  contract  was  rescinded. 

Phelps  V.  Seely  6f  als.,  573 


2.  The  sale  to  P  having  been  at  the  in- 
stance of  H,  and  with  his  concurrence, 
even  if  the  contract  could  not  be  rescinded 
by  a  subsequent  parol  agreement,  H  would 
be  estopped  in  equity,  by  his  own  acts, 
from  setting  up  the  written  contract. 

IdefHy       573 

7.  In  April  1857,  land  is  sold  by  a  commis- 
sioner under  a  decree  in  a  suit  for  partition, 
the  one-third  cash,  and  the  balance  in  five 
annual  payments,  a  lien  to  be  reserved  on 
the  land  for  the  deferred  payments,  the  par- 
ties entitled  being  the  widow  and  several 
children  of  B.  At  the  sale  I  became  the  pur- 
chaser, and  by  the  decree,  or  by  the  agree- 
ment of  the  parties,  I  was  allowed  to  retain 
the  one-third  of  the  purchase  money  for  the 
lifetime  of  the  widow;  he  paying  her  interest 
thereon  annually.  Separate  bonds  were 
given  for  this  one-third,  and  I  paid  up  the 
principal  of  his  bonds  for  two-thirds,  and  the 
interest  on  the  one-third  until  1862 ;  and  he 
paid  the  interest  then  due  and  a  part  of  the 
principal  of  the  two-thirds.  At  the  October 
term  of  the  court,  I,  without  giving  notice  to 
the  parties,  and  without  their  knowledge,  ob- 
tained from  the  court  an  order  directing  him 
to  pay  the  balance  of  the  purchase  money  in 
his  hands,  to  E,  the  general  receiver  of  the 

court,  to  be  invested  in  State  bonds. 
992      He  accordingly  *payed  the  amount  to 

E  in  Confederate  treasury  notes,  and 
E  invested  the  fund  in  State  bonds ;  but  be- 
fore making  his  report,  sold  them,  and  in- 
vested in  Confederate  State  bonds.  The 
papers  in  the  suit  being  destroyed,  the  widow 
and  children  brought  their  suit  in  equity 
against  I  and  E  to  recover  the  fund.     Held  : 

1.  The  order  having  been  obtained  by  I 
without  notice  to  the  parties  and  with- 
out their  knowledge,  was  null  and  of  no 
effect  as  to  them,  and  he  is  still  liable  for 
the  purchase  money  ;  and  the  lien  still 
exists. 

Beery  df   als,    v.   Irick  &   als,,       614 

2.  The  plaintiffs  are  entitled  to  an  im- 
mediate decree  against  I ;  and  are  not  to 
be  delayed  until  the  equities  between  I  and 
E  can  be  decided.  Idem,        614 

3.  The  cause  going  back  for  further  pro- 
ceedings, X  and  E  or  either  of  them,  if  they 
or  he  desire  it,  i^ay  litigate  the  question  of 
the  liability  of  E  to  I,  and  the  extent  of 
such  liability,  if  there  be  any,  in  this  case. 

Idem,        614 

8.  See  Specific  Performance,  No.  3,  and 
Ambrouse^s   heirs   v.    Keller,  769 

9.  See  Specific  Performance,  No,  4, 5,  6,  and 
Talley  v.   Robinson^ s  ass^nee,  888 

WASTE  AND  UNAPPROPRIATED 

LAND. 

By  an  order  of  council  of  the  12th  of  June, 
1749,  confirmed  by  a  decree  of  the  Court  of 
Appeals  in  1783,  800,000  acres  of  land  was 
granted  to  the  Loyal  Company,  and  was 
surveyed  in  1774.  The  rights  under  this 
grant  acquired  by  entry  and  survey,  stand 
upon  no  higher  footing  than  rights  acquired 
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by  entry  and  survey  under  a  land-office 
treasury  warrant ;  and  in  both  cases,  until 
patented,  the  lands  are  waste  and  unap- 
propriated, and  liable  to  location  by  other 
parties. 

Cline*s  heirs  v.  Catron,  378 

WILLS. 

1.  Of  a  will  of  a  married  woman,  made 
under  a  power  g'iven  her  by  her  husband's 
will.  See  Husband  &  Wife,  No.  1,  2,  3,  4,  5, 
6,  and 

Thomdike    6f   als,  v.  Reynolds    df 
als,,  21 

WITNESSES. 

1.  M  a  witness  called  to  prove  the  sig^nature 


of  B,  a  party  to  an  instrument,  said  he  was 
not  familiar  with  the  handwriting^  of  B, 
never  having*  seen  her  write  but  once,  and 
then  only  to  make  her  signature ;  that  he 
would  not  be  able,  from  his  knowledge  of  her 
handwriting,  to  distinguish  it  from  that  of 
others ;  but  that  he  was  of  opinion,  from 
having  compared  the  present  signature  with 
the  one  he  had  seen  her  make,  it  was  her 
handwriting.  M  was  a  competent  witness, 
and  the  evidence  was  admissible. 

Peppery.  Bamett,  405 

2.  As  a  general  rule  jurors  are  not  com- 
petent witnesses  to  impeach  their  verdict. 

Read's  case,  924 
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Supreme  Coart  of  Appeals  of  Virginia. 


*Scott  &  als.  V.  Beutel  &  als. 

January  Term,  1878,  Richmond. 

I.  fiasemento— DraliiBge— Not  Apparent.— One  of  two 
adjoining  lots  owned  by  the  same  parties  Is  sold  at 
auction  under  the  decree  of  the  court.  At  the  time 
of  the  sale  nothing  Is  said  of  an  easement  running 
from  the  unsold  lot  throucrh  the  one  sold,  for 
carrying  the  water  from  the  former  to  a  culvert 
la  the  street;  and  such  easement  was  not  to  be 
seen  on  the  lot  sold,  and  was  not  known  to  the 
purchaser.  The  purchaser  Is  entitled  to  have  his 
lot  free  of  the  easement 

a.  Same— Same— Same— Adversary  Possetslon.— Both 
lots  havinsT  been  owned  by  the  same  person,  though 
he  had  constructed  the  drain  or  culvert  more  than 
fifteen  years  before  the  sale,  for  the  benefit  of  both 
lots,  there  can  be  no  rlffht  by  prescription  to  the 
use  of  the  easement  by  the  owners  of  the  unsold 
lot,  as  there  could  be  no  adversary  possession  or 
use  of  It,  whilst  both  lots  were  owned  by  the  same 
person. 

3.  Same— Same— Same— Same.— So   long  as  the  tene- 
ments were  owned  and  occupied  by  one  and  the 
same  person,  no  easement  was  created  or  beffan  to 
be  created  in  favor  of  the  one  and  operating  as  a 
service  or  burden  upon  the  other. 

2  *The  case   is   stated  in  the  opinion 

of  the  court. 

Lyons  and  Stern,  for  the  appellants. 
Johnston  A  Williams,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  the  city  of  Richmond.  A 
brief  statement  of  the  facts  disclosed  by 
the  record  is  necessary  to  a  proper  under- 
standing of  the  leg-al  question  presented  for 
the  consideration  of  the  court. 

On  the  second  day  of  December,  in  the 
year  1867,  James  Lyons,  £^sq.,  as  special 
commissioner  of  said  Circuit  court,  under  a 
decree,  entered  by  that  court,  in  a  certain 
chancery  cause  therein  pending,  in  the 
name  and  style  of  '*  Scott  and  wife  v.  Mc- 
Kildoe's  heirs,"  sold  at  public  auction,  a 
lot  of  land  located  at  the  south-east  corner 
of  Marshall  and  Third  streets,  in  the  city 
of  Richmond,  of  which  the  appellee,  Adolph 
Beutel,  became  the  purchaser  for  the  sum 
of  $4,037  75.  The  sale  was  approved  by  the 
court ;  and  all  of  the  purchase  money  having 
been    paid,  the   said  special  commissioner 
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was  directed  to  execute  and  deliver  to  the 
purchaser  a  deed  with  special  warranty, 
conveying  to  him  the  said  lot  so  purchased. 
A  deed  was  accordingly  executed  by  the 
said  special  commissioner,  conveying  to 
Beutel  the  said  real  estate,  describing  it 
with  proper  meets  and  bounds.  But  the 
deed  thus  executed  and  tendered  to  Beutel, 
contained  the  following  reservation:  "Re- 
serving to  the  tenants  of  the  lot  adjoining 
on  the  east  the  perpetual  use  of  the  culvert 
now  running  from  that  lot  through  a  part 
of  the  lot  hereby  conveyed  into  a  culvert 
under  Marshall  street. "  This  deed  Beutel 
declined  to  accept,  upon  the  ground  that  "it 
contains  conditions  and  limitations  in  re- 
gard to  the   right   to   the  enjoyment  of  the 

property  which  were  not  contemplated 
3  in    any   of  the   proceedings  *in  said 

suit,  nor  in  the  terms  of  sale  as  ad- 
vertised, or  as  stated  at  the  time  and  place 
of  sale."  He  thereupon  filed  his  petition 
in  said  suit,  setting  forth  the  facts  con- 
nected with  the  sale  and  purchase  of  said 
lot,  the  situation  of  said  culvert,  and  other 
facts,  to  show  that  he  purchased  the  same 
without  any  reservation  of  any  kind  what- 
soever, and  that  such  reservation  as  the 
one  set  forth  in  the  deed  tendered  him  by 
the  said  special  commissioner  would  mate- 
rially lessen  the  value  of  the  property. 

To  this  proceeding,  the  said  special  com- 
missioner, and  the  heirs  of  McKildoe, 
owners  of  the  adjoining  lot,  are  made  par- 
ties. The  heirs  filed  their  answer  to  this 
petition,  in  which  they  claimed  "that  the 
culvert  referred  to  was  constructed  in  the 
life-time  of  James  McKildoe,  (from  whom 
they  derived  title,)  either  by  him  or  his 
predecessor,  and  was  in  use  by  the  occupants 
of  the  lot,  and  has  been  in  such  use  ever 
since,  until  the  sale  to  the  petitioner,  which 
covered  a  space  of  more  than  twenty  years ; 
the  said  McKildoe  having  died  in  the  year 
1846 ;  that  the  first  use  of  said  culvert  was 
to  carry  oflF  the  water  from  a  well  on  the  lot 
purchased  by  the  petitioner,  but  was  after- 
wards used  to  carry  oflf  the  water  from  the 
contiguous  lot,  which  was  and  still  is  owned 
by  respondents;  and  the  culvert  was  thus 
openly  and  visibly  used  and  employed  when 
the  said  lot  was  purchased  by  the  petitioner ; 
and  he  purchased,  therefore,  with  full 
knowledge  of  it." 

The  cause  came  on  to  be  heard,  by  con- 
sent, at  February  term,  1869,  when  it  was 
ordered  "that  the  matters  stated  in  said 
petition*  exhibits  and  answers,  be  referred 
to  one  of  the  commissioners  of  the  court,  to 
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enquire  and  report   thereon   to  the  court. ' ' 

The  commissioner,  to  whom  the  matter  was 

referred,  examined  a  number  of  witnesses, 

and    reported  their    evidence    to    the 

4  court,  together  *with  his  own  opinion, 
that  upon  the  pleading's  and  evidence 

in  the  cause,  ^4he  purchaser,  Beutel,  is 
entitled  to  a  deed,  free  from  the  reservation 
of  the  use  of  the  culvert,  inserted  in  the 
deed  of  the  8th  July,  1868. ' ' 

On  the  25th  of  March,  1870,  the  said  Cir- 
cuit court  entered  the  following  decree : 

**The  court  being  of  opinion  that  the  pur- 
chaser, Adolph  Beutel,  is  entitled  under  the 
decree  in  this  cause,  entered  July  20th, 
1868,  to  a  deed  to  the  property  purchased 
by  him  and  referred  to  in  these  proceedings, 
free  from  the  reservation  of  the  use  of  the 
culvert  inserted  in  the  deed  of  the  8th  of 
July,  1868,  to  him  from  the  special  com- 
missioner, and  free  from  all  right  of  any 
person  but  himself  to  use  the  said  culvert, 
running  from  near  the  well  on  the  lot 
bought  by  him  to  the  public  culvert  under 
Marshall  street,  doth  overrule  the  exceptions 
to  said  report,  and  doth  approve  and  confirm 
the  said  report;  and  doth  adjudge,  order 
and  decree  that  the  said  James  Ivyons, 
special  commissioner,  shall  make,  sign, 
acknowledge  and  deliver  to  said  Beutel  a 
deed,  conveying  to  him,  the  said  Beutel, 
with  special  warranty,  the  land  in  the  said 
petition  mentioned,  free  and  clear  of  the 
reservations  aforesaid,  and  all  other  reser- 
vations inconsistent  with  the  full,  free  and 
absolute  ownership  and  enjoyment  of  said 
land." 

It  was  from  this  decree  that  an  appeal 
was  allowed  to  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  said  Circuit  court 
of  the  city  of  Richmond. 

It  is  conclusively  proved  that  when  the 
lot  in  question  was  sold  by  commissioner 
Lyons,  there  was  no  notice  to  Beutel  of  the 
claim  of  the  appellants,  or  any  one  else,  to 
the  use  and  enjoyment  of  any  easement 
whatever;  and  the  sale  was  made 
without    any     reservation    whatever. 

5  *Wellington    Goddin,    the  auctioneer 
who  sold  the   property,    in   answer  to 

the  question,  **Did  you  and  the  parties  who 
were  at  the  sale  examine  the  lot  at  that 
time,  and  did  you  see,  or  did  you  hear  any 
one  speak  of  seeing  any  culvert  on  the 
premises?**  says:  **I,  and  many  of  the  per- 
sons who  were  at  the  sale,  examined  the 
lot  before  it  was  offered,  and  the  mode  of 
division,  and  I  did  not  discover  that  there 
was  any  culvert  on  the  premises,  nor  did 
I  hear  any  one  else  speak  of  B.ny  culvert 
there.  Had  I  known  of  any  culvert  there 
I  certainly  should  have  mentioned  it  when 
I  offered  the  property  for  sale,  and  the  right 
of  parties  to  use  it.'* 

The  advertisement  of  the  commissioner 
made  no  mention  of  any  claim  of  the  ap- 
pellants, or  any  one  else,  to  the  use  of  the 
culvert,  but  offered  the  lot  without  any 
reservation  of  any  easement  or  privilege 
whatever  existing  in  any  other  parties.     It 


is  clear,  therefore,  that  there  was  no  reser- 
vation in  the  contract  of  sale. 

By  what  authority,  then,  did  the  commis- 
sioner make  this  reservation  in  the  deed 
which  he  tendered  to  the  purchaser?  It  is 
claimed  by  the  appellants,  1st:  ^^That  the 
culvert  being  an  easement  for  all  the  prop- 
erty of  McKildoe,  mentioned  in  the  record, 
in  existence  for  more  than  fifteen  years 
before  the  sale,  stands  under  the  law  of 
Virginia  upon  the  same  footing  as  an  ease- 
ment which  had  been  used  for  twenty  years 
stands  at  common  law;"  and  2d,  ^'that  the 
said  easement  being  common  to  all  the 
property,  was  not  sold  by  a  sale  of  a  part 
of  the  property ;  but  the  mere  right  to  the 
use  of  it  was  sold ;  and  it  still  remains  com- 
mon as  an  easement,  as  before.** 

As  to  the  first  proposition,  which  seems 
to  be  a  claim  by  the  heirs  of  McKildoe  by 
prescription,  it  is  sufficient  to  remark,  that 
the  whole  property,  both  the  lots  on  which 
the  culvert  was  located,  and  the  lot  for 
which  the  use  is  claimed,  were  in  Mc- 
Kildoe  and   his  heirs,    until  the  sale 

6  *to  Beutel.  The  estate  of  James  Mc- 
Kildoe owned  two  lots  at  the  south- 
east corner  of  Third  and  Marshall  streets, 
fronting  on  Marshall.  The  corner  lot  was 
sold  to  Beutel.  On  this  lot  was  the  culvert ; 
and  it  is  through  this  lot  that  the  heirs  of 
McKildoe  claim  the  right  to  run  their  waste 
water.  So  long  as  these  lots  belonged  to 
the  same  owner  there  could  be  no  easement 
in  favor  of  one  lot,  or  servitude  upon  the 
other ;  for  a  man  cannot  have  an  easement 
over  his  own  land.  And,  of  course,  there 
could  be  no  claim  by  prescription  in  the 
heirs  of  McKildoe  to  the  use  of  this  culvert, 
(as  an  easement  for  all  the  property  of 
James  McKildoe,  their  devisor,)  because 
there  was  no  adverse  possession  until  the 
sale  to  Beutel.  It  is  very  clear  that  the 
appellants  derived  no  right  to  the  easement 
by  actual  use  and  enjoyment.  Such  a  right 
in  the  estate  of  another  can  be  created  by 
actual  use,  only  when  such  use  has  been 
adverse,  peaceable  and  uninterrupted,  and 
continued  for  a  period  of  at  least  fifteen 
years. 

So  long  as  the  tenements  were  owned  and 
occupied  by  one  and  the  same  person,  no 
easement  was  created,  or  began  to  be 
created,  in  favor  of  the  one,  and  operating 
as  a  service  or  burden  upon  the  other.  So 
long  as  such  unity  of  possession  exists,  no 
right  of  easement  is  annexed  to  one  tene- 
ment or  charged  on  another ;  and  it  is  quite 
immaterial  how  long  the  drain  or  use  of  the 
culvert  has  subsisted,  during  such  owner- 
ship no  rights  are  acquired  by  such  use. 

But  it  is  further  insisted,  that  the  priv- 
ilege to  use  the  culvert,  being  common  to 
all  the  property,  was  not  sold  by  a  sale  of  a 
part,  but  still  remains  common,  as  an  ease- 
ment, to  all  the  property,  as  before  the  sale. 

The   owner  oi   two   tenements,  who  sells 

one  and  retains  the  other,  may  undoubtedly 

grant   the   right   of  drain,    or  not,  to  pass 

with  the  estate  conveyed;  or  may  re- 

7  serve  *such    a  right  over   the  estate 
conveyed,    for  the   benefit  of  the  one 
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retained,  as  he  pleases.  It  is  generally  a 
matter  of  contract,  and  must  be  determined 
by  the  contract  of  the  parties.  Where  the 
intention  of  the  parties  is  not  expressed  in 
terms,  the  construction  of  their  contract 
will  depend  upon  the  facts  of  each  particular 
case. 

In  certain  cases,  by  implication  of  law, 
when  one  owner  of  two  tenements  has  so 
arranged  them  that  one  derives  a  benefit 
from  the  other,  and  sells  one  of  them,  the 
purchaser  of  the  tenement  sold  takes  it  with 
all  the  benefits  and  burdens  which  appear 
at  the  time  of  sale  to  belong  to  it,  as  be- 
tween it  and  the  property  which  the  vendor 
retains.  The  parties  are  presumed  to  con- 
tract in  reference  to  the  condition  of  the 
property  at  the  time  of  the  sale.  Wash- 
bum  on  Easements,  2d  ed.  76,  mar.  49.  But 
whether  the  estate  sold  be  the  dominant  or 
servient  estate,  it  is  well  settled,  by 
numerous  cases  in  England  and  in  the 
States  of  the  Union,  that  the  easement  or 
other  incident  of  property,  in  order  to  pass 
by  implication,  must  be  open,  visible,  ap- 
parent and  continuous.  And  it  seems  to  be 
equally  well  settled,  that  where  the  servient 
estate ,  is  granted,  and  the  dominant  re- 
served, the  easement  reserved  by  implica- 
tion must  be,  not  only  one  that  is  apparent 
and  continuous,  and  such  as  is  indicated 
by  the  condition  of  the  premises  at  the  time 
of  the  sale,  but  the  easement  claimed  must 
be  one  strictly  of  necessity,  so  that  another 
cannot  be  substituted  at  a  reasonable  ex- 
pense. Washburn  on  Basements,  2d  edition, 
71-82,  and  cases  there  cited;  Randall  v. 
McLaughlin,  10  Allen,  Mass.  R.  366 ;  Car- 
brey  v.  Willis,  7  Allen  R.  364.  See  also 
Johnson  v.  Jordan,  2  Mete.  R.  234 ;  Thayer 
V.  Payne,  2  Cush.  R.  327 ;  Daniel  v.  Ander- 
son, 31  L.  J.  Ch.  610,  2  Eq.  Cases  508 ; 
Suffield  V.  Brown,  33  I^.  J.  Ch.  249;  and 
Russell  V.  Harford,  L.  K.  2  Eq.  507. 

Applying  these  well  settled  princi- 
8  pies  to  the  case  before  *us,  it  is  clear 
that  the  easement  claimed,  not  being 
reserved  at  the  sale,  and  not  being  ap- 
parent and  obvious  to  the  parties  who  went 
there  to  purchase — not  even  to  the  auction- 
eer who  sold  the  lot — there  can  certainly, 
in  this  case,  be  no  implication  raised  of  a 
reservation  of  an  easement  in  favor  of  the 
owner  of  the  adjoining  tenement.  The 
evidence  of  the  auctioneer  is  express  and 
positive  that  he  and  many  persons  at  the 
sale  went  over  the  lot  and  did  not  discover 
that  there  was  any  culvert  on  the  premises. 
Beutel,  the  purchaser,  who  was  examined 
as  a  witness,  states  that  he  examined  the 
property  on  the  day  of  sale,  and  that  he  did 
not  see  any  gutter  or  culvert.  It  is  true 
there  is  evidence  of  the  lessee  of  the  ad- 
joining lot  that  there  was  a  surface  gutter 
on  the  lot,  '* open  and  visible;*'  but  it  is 
evident  that  this  witness  is  mistaken,  that 
there  was  no  such  gutter,  at  the  date  of  the 
sale ;  for  J.  W.  Gill,  one  of  the  appellants, 
testified  that  ''at  the  time  of  the  sale  to 
Beutel  the  water  from  Dr.  Gamett's  super- 
ficial gutter  was  emptied  on  the  ground,  and 
ran  over  the  ground  from  the  mouth  of  that 


gutter  at  the  dividing  fence,  some  three  or 
four  feet,  to  the  mouth  of  Beutel' s  culvert. 
At  the  date  of  the  sale  to  Beutel  there 
was  no  brick  or  wooden  conductor  or  gut- 
ter to  carry  the  water  from  the  dividing 
fence  to  the  mouth  of  Beutel' s  culvert. 
Since  the  sale  I  have  had  a  brick  gutter  put 
down  on  the  surface,  which  conducts  the 
water  from  the  mouth  of  Gamett's  gutter, 
at  the  dividing  fence,  to  the  mouth  of 
Beutel's  culvert." 

But  if  this  surface  gutter,  leading  into 
the  culvert,  known  to  the  party  interested 
in  its  use,  was  ''open  and  visible"  as  a 
drain  through  which  he  had  been  accus- 
tomed to  run  his  waste  water,  still  it  is 
manifest  from  the  evidence  that  it  was  not 
necessary  to  the  enjoyment  of  the  property 
(the   adjoining   lot)     that     this   particular 

drain  should  be  used;  for  with  rea- 
9         sonable   expense    the    adjoining    *lot 

can  be  easily  connected  with  the  cul- 
vert extending  under  Marshall  street,  in 
front  of  both  lots. 

We  are,  therefore,  of  opinion  that  there 
is  no  error  in  the  decree  of  the  Circuit  court 
of  the  city  of  Richmond ;  and  that  the  same 
be  affirmed. 

Decree  affirmed. 


10 


*Wilkerson,  SherifTfor,  &c.,  v.  Allan. 
January  Term,  1878,  Richmond. 


Criminal  Law  — Pine— impiisonment— Pardon.— A.   is 

indicted  for  a  misdemeanor,  and  the  Jury  find  him 
guilty  and  assess  his  fine  at  ttOO;  and  the  court, 
sentences  him  to  be  imprisoned  for  four  months, 
and  until  he  pays  the  fine.  The  Gk>yernor  remits 
so  much  of  the  sentence  as  orders  A.'8  imprison- 
ment for  four  months;  and  the  Jailor  discharges 
him  from  custody.  The  Commonwealth  then  sues 
out  a  capiat  vro  Jlne,  under  which  A.  Is  taken  into 
custody  by  the  sheriff;  and  he  then  applies  for  a 
writ  of  habeas  corpus,  and  asks  for  his  discharge. 
Held: 

I.  Same— Oovemor  Cannot  Remit  Pine.— The  Gov- 
ernor has  no  authority  to  remit  the  fine,  and  does 
not  Intend  it  by  his  pardon.  See  Code  of  1800,  ch. 
17,  SS  24  &  9K,  p.  122. 
a.  Same— Pardon— Effect  of.— The  effect  of  the  par- 
don was  to  remit  the  four  months'  imprisonment : 
bat  it  did  not  affect  the  remaining  part  of  the 
Judgment 

3.  Same— Discharge— Effect  of.— The  discharge  of  A. 
by  the  sheriff  did  not  discharge  his  liability  for 
the  fine  to  the  Commonwealth;  and  he  may  be 
taken  in  execution  by  a  capias  pro  Jtne, 

4.  Same— Capias  Pro  Pine  and  Ca.  Sa.  Distinguished. 
—For  the  dlstlnetion  between  a  capias  pro  Jtne, 
and  a  ca.  sa.,  see  the  opinion  of  Christian,  J. 

8.  Same— Discharge— Statute— .How  a  person  In 
custody  under  a  capias  pro  Jtne  may  obtain  his 
discharge,  see  Code  of  1800,  ch.  200,  SS  1^20. 

This  was  a  writ  of  error  from  the  decision 
of  the  Judge  of  the  Circuit  court  of  Prince 
Edward  county,  in  a  case  of  habeas  corpus. 
The  facts  are  stated  by  Judg-e  Christian,  in 
his  opinion. 

The  case  was  argtted   for  the   Common- 
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wealth,  by  the  Attorney  General,  and  by 
Allan  for  himself. 

CHRISTIAN,   J. 

The  defendant  in    error    was    tried 

11  before  the    County  *court   of    Prince 
Edward,  upon  an  indictment  charg-ing 

him  with  exhibiting  an  unlawful  game. 
The  jury  returned  a  verdict  of  guilt3-,  and 
'^ascertained  his  fine  at  five  hundred  dol- 
lars." Upon  this  verdict  the  court  (fixing^ 
his  imprisonment  at  four  months  in  the 
county  jail)  entered  the  following  judgment : 
"It  is  considered  by  the  court  that  the 
Commonwealth  recover  against  the  defend- 
ant, Edgar  Allan,  the  sum  of  five  hundred 
dollars,  the  fine  by  the  jury  in  their  verdict 
assessed,  and  the  cost  of  this  prosecution ; 
and  that  the  said  Edgar  Allan  be  imprisoned 
in  the  jail  of  this  county  for  the  term  of 
four  months,  and  afterwards,  until  he  shall 
pay  the  said  fine  and  costs  aforesaid,  or  be 
otherwise  discharged  by  due  course  of  law. 
And  thereupon  the  said  Edgar  Allan  is  re- 
manded to  jail.*' 

This  judgment  was  entered  on  the  25th 
May,  1872,  and  from  this  judgment  no  ap- 
peal was  taken  by  the  defendant ;  but  ap- 
plication was  made  to  the  Governor  of  this 
Commonwealth  for  a  pardon.  On  the  9th 
day  of  August,  1872,  the  following  pardon 
was  issued  by  the  Governor: 

"The  Commonwealth  of  Virginia: 

"To  all  to  whom  these   presents  shall 
come,  greeting: 

"Whereas  at  a  County  court  held  in  and 
for  the  county  of  Prince  Edward,  in  the 
month  of  May,  1872,  Edgar  Allan  was  con- 
victed of  a  misdemeanor,  and  was  thereupon 
sentenced  to  be  imprisoned  in  the  county 
jail  for  the  term  of  four  months:  And 
whereas  it  appears  to  the  Executive,  from 
the  recommendation  of  the  Judge  of  the 
court  which  tried  the  prisoner,  after  an  ex- 
amination of  the  certificate  of  physicians, 
affidavits  and  other  papers  accompanying 
the  petition  for  pardon,  that  he  is  a  fit  sub- 
ject for  clemency: 

"Therefore,    I,    Gilbert   C.   Walker,  Gov- 
ernor of   the  Commonwealth   of  Virginia, 
have,    by    virtue     of     the    authorit3' 

12  *vested    in    me,     pardoned,    and    do 
hereby  pardon  and   remit   so  much  of 

the  sentence  of  the  court  as  orders  that  the 
defendant  be  imprisoned  in  the  county  jail 
for  the  term  of  four  months.  Given  under 
my  hand,  and  under  the  lesser  seal  of  the 
Commonwealth,  at  Richmond,  this  9th  day 
of  August,  1872,  and  in  the  %th  year  of  the 
Commonwealth.     (Signed,) 

Gilbert  C.  Walker. 
By  the  Governor: 
James  McDonald,    Secretary  of  the  Com- 
monwealth.** 

The  record  does  not  show  when  the  de- 
fendant was  released  from  jail;  but  the 
presumption  is,  that  he  was  discharged  upon 
the  receipt  of  the  Governor's  pardon.  He 
was  certainly  at  large  on  the  14th  Novem- 
ber, 1872 ;  for  on  that  day  a  capias   pro  fine 


was  issued  from  the  clerk's  office  of  the 
County  court  of  Prince  Edward.  Under  this 
capias  he  was  arrested  by  the  sheriff  of 
Prince  Edward ;  and  while  in  his  custody  a 
writ  of  habeas  corpus  was  issued  (on  the 
16th  November,  1872)  by  the  honorable  A. 
D.  Dickinson,  Judge  of  the  Circuit  court  of 
Prince  Edward  county,  on  the  petition  of 
the  said  Edgar  Allan,  commanding  said 
sheriff  "to  have  the  body  of  said  petitioner 
before  said  Judge,  at  the  court-house  at 
Farmville,  at  12  o'clock,  M.,  on  Wednesday 
the  20th  day  of  November,  1872,  with  the 
cause  of  his  detention."  To  this  writ  the 
sheriff  made  the  following  return : 

"The  within  named  Edgar  Allan  was 
taken  into  my  custody  on  the  16th  Novem- 
ber, 1872,  by  virtue  of  the  following  proc- 
ess, to  wit:  A  writ  from  the  clerk's  office 
of  the  County  court  of  Prince  Edward, 
commanding  the  sheriff  of  Prince  Edward 
county  to  take  him  and  safely  keep  until  he 
shall  satisfy  a  fine  of  five  hundred  dollars, 
awarded  against  him  on  a  conviction  of  a 
misdemeanor,  and  $19  92  costs ;  which  said 
writ  is  herewith  returned:  And  he  is  de- 
tained for  no  other  cause." 
13  *The    case    was    heard    before    the 

Judge  of  the  said  Circuit  court,  the 
defendant  exhibiting  the  record  of  the  judg- 
ment of  the  said  County  court  and  the  pardon 
of  the  Governor  above  referred  to.  And 
thereupon  the  following  order  was  entered 
by  the  said  Circuit  Jud^e: — "It  appearing 
to  the  court  that  the  judgment  on  which 
the  said  writ  of  capias  pro  fine  was  issued, 
was  rendered  at  the  May  term  of  the  said 
court,  1872,  and  that  the  said  Edgar  Allan 
had  received  from  the  Governor  of  Virginia, 
Gilbert  C.  Walker,  on  the  ninth  day  of 
August,  1872,  pardon  for  the  offence  for 
which  said  judgment  was  rendered;  and 
that  since  that  time  no  further  judgment 
has  been  rendered  by  said  court  against 
said  Edgar  Allan,  it  seems  to  the  court  that 
the  said  Edgar  Allan  is  illegally  detained 
in  custody;  and  it  is  therefore  ordered  that 
he  be  discharged." 

It  is  from  this  judgment  that  a  writ  of 
error  has  been  allowed  to  this  court. 

I  deem  it  wholly  unnecessary  to  consider 
the  question  discussed  at  the  bar,  as  to  the 
effect  of  the  Governor's  pardon  and  remis- 
sion of  the  four  months'  imprisonment 
imposed  by  the  court,  in  releasing  the  de- 
fendant from  the  whole  punishment,  the 
fine  as  well  as  the  imprisonment.  However 
that  question  might  be  determined  upon 
common  law  principles,  relied  on  by  the 
defendant  in  error,  I  think  it  is  definitively 
settled  bv  the  statute  law  of  this  Common- 
wealth. "Chap.  17,  {{  24-5,  of  the  Code 
(I860,)  p.  122,  provides,  (J  24) :  "The  Gov- 
ernor  shall  not  remit,  in  whole  or  in  part, 
any  fine  or  amercement  assessed  or  imposed 
by  any  court  of  record,  court  martial  or 
other  authority  having  jurisdiction  to  assess 
or  impose  the  same,  except  as  follows, 
(J  25) :  Whenever  judgment  has  been  ren- 
dered against  any  person  for  contempt  of 
court,  other  than  for  n  on -performance  of, 
or    disobedience     to    some     order,     decree 
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or    judgment,    the     Governor     shall 

14  *have  power  to  pardon  the  offence  and 
remit  the   punishment,    whether   cor- 
poreal or  pecuniary,    either   in   whole  or  in 
part." 

The  case  before  us,  not  coming  within 
the  exception  of  the  24th  section,  it  was 
manifestly  not  a  case  in  which  the  Governor 
had  the  authority  to  remit  the  fine ;  but  is 
within  the  class  of  cases  in  which  the  Leg- 
islature has  expressly  declared  that  '^the 
Governor  shall  not  remit  the  fine,  in  whole 
or  in  part." 

The  Governor,  under  the  plain  provisions 
of  the  statute  law,  had  no  authority  to  remit 
the  fine.  All  that  he  could  do,  under 
the  powers  with  which  he  was  invested  by 
law,  was  to  remit  the  sentence  of  the  court, 
ordering  the  imprisonment  of  the  defendant 
for  the  term  of  four  months.  And  this  is 
all  which  the  pardon  purports  to  do  by  its 
express  terms. 

The  Governor  well  knew  that  his  powers 
in  the  premises  were  limited  and  defined  by 
the  statute  law;  and  thus  cautiously  ex- 
presses the  exercise  of  the  Executive  clem- 
ency: '^Therefore  I,  Gilbert  C.  Walker, 
Governor  of  the  Commonwealth  of  Virginia, 
have,  by  virtue  of  authority  vested  in  me, 
pardoned,  and  do  hereby  pardon  and  remit, 
so  much  of  the  sentence  of  the  court  as  or- 
dered that  the  defendant  be  imprisoned  in 
the  county  jail  for  the  term  of  four  months. ' ' 

He  did  not  attempt  to  remit  (as  he  had 
no  power  to  remit)  the  fine  of  five  hundred 
dollars  by  the  jury  assessed;  nor  did  he 
attempt  to  interfere  (as  he  had  no  power  to 
interfere)  with  the  judgment  of  the  county 
court  of  Prince  Edward,  (except  as  to  the 
four  months'  imprisonment  imposed  by 
the  court,)  which  ordered  that  the  said 
Edgar  Allan  be  imprisoned  in  jail  for  the 
term  of  four  months ;  and  afterwards,  until 
he  shall  pay  the  said  fine  and  the  costs,  or 
be  otherwise  discharged  by  due  course  of 
law. "    It  is  very  clear  that  under  the 

15  provisions  *of   the   statute  law,  and 
the  express  terms  of  the  pardon,  that 

instrument  did  not  discharge  the  defendant 
from  the  payment  of  the  fine  of  five  hundred 
dollars,  due  to  the  Commonwealth,  as  a  part 
of  the  punishment  prescribed  by  statute 
and  assessed  by  the  jury  for  a  violation  of 
her  laws. 

The  only  effect  which  the  pardon  of  the 
Governor  was  intended  to  have,  or  could 
have,  under  our  laws,  was  to  remit  '^so 
much  of  the  sentence  of  the  court  as  ordered 
the  defendant  to  be  imprisoned  for  the  term 
of  four  months."  But  the  judgment  of  the 
court  was,  that  he  be  *  imprisoned  in  the 
county  jail  for  the  term  of  four  months, 
and  afterwards,  until  he  pay  the  said  fine 
and  costs,"  &c.  The  effect  of  the  pardon 
was  to  relieve  him  of  the  four  months* 
imprisonment ;  but  it  did  not  at  all  affect 
the  remaining  part  of  the  judgment. 

As  was  before  observed,  the  record  is 
silent  as  to  how  he  was  released  from  jail ; 
but,  upon  the  presumption  most  favorable 
to  the  defendant,  that  he  was  discharged 
by  the  sheriff,  (and  did   not  escape,)  upon 


the  receipt  of  the  Governor's  pardon,  the 
only  remaining  question  to  be  considered 
is,  how  far  such  discharge  by  the  sheriff 
would  operate  to  relieve  him  from  the  pa3'- 
ment  of  the  fine,  or  affect  in  any  way  the 
remedies  of  the  Commonwealth  to  enforce 
its  payment.  Whether  the  sheriff,  upon 
the  receipt  of  the  Governor's  pardon,  re- 
leased the  defendant  without  authority ;  or 
whether,  in  execution  of  the  judgment  of 
the  court,  it  was  his  duty  to  hold  tlie 
defendant  for  the  term  of  four  months, 
^^and  afterwards,  until  the  fine  was  paid 
or  he  was  discharged  by  due  course  of  law," 
it  is  not  necessary  to  decide  in  this  case. 

But  it  is   said,  that  whether  the  sheriff 
acted    with  or  without  authority,    the  dis- 
charge   of    the    defendant     operated 

16  *as  a  complete  discharge  of  all  liabil- 
ity to  the  Commonwealth. 

It  is  likened  to  the  case  of  a  debtor  in  ex- 
ecution, under  a  capias  ad  satisfaciendum, 
when  the  discharge  of  the  debtor  from  cus- 
tody is  a  satisfaction  of  the  debt.  If  the 
defendant  had  been  in  execution  under  a  ca- 
pias pro  fine,  (which  was  not  the  case,  for  he 
was  in  the  custody  of  the  sheriff,  under  the 
judgment  of  the  court, )  and  had  been  dis- 
charged, even  in  that  case  the  debt  to  the 
Commonwealth  would  not  have  been  satis- 
fied. In  Webster's  case,  8Gratt.  702,  Judge 
Lomax,  in  pointing  out  the  distinction  be- 
tween a  capias  ad  satisfaciendum  and  a 
capias  pro  fine,  said  ^^that  the  imprisonment 
under  the  capias  pro  fine  was,  in  respect  of 
such  fine,  not  as  a  debt,  but  as  a  punish- 
ment for  the  crime,  until  the  fine  was  paid. 
It  is  true  that  a  capias  pro  fine  is  an  exe- 
cution, to  compel  the  pa3*ment  of  the  fine, 
as  the  capias  ad  satisfaciendum  is  to  com- 
pel the  payment  of  the  debt.  Notwith- 
standing that  point  of  resemblance,  these 
two  species  of  process  were  never  con- 
founded in  practice." 

**In  the  original  structure  of  the  two 
writs,  the  levy  of  the  ca.  sa.  was  made  a 
direct  satisfaction  of  the  debt ;  but  in  the 
frame  of  the  writ  of  capias  pro  fine  the  im- 
prisonment did  not  purport  to  be  a  satis- 
faction of  the  fine ;  it  was  a  part  of  the 
punishment;  and  the  fine  still  remained  in 
full  force,  and  could  only  be  redeemed  by 
satisfaction  of  the  fine,  whenever  it  might 
be  made.  *  *  *  *  The  levy  of  the  ca. 
sa.  was  attended  with  consequences  which 
do  not  seem  to  have  attended  the  imprison- 
ment under  the  capias  pro  fine — ^such  as  the 
voluntary  enlargement  of  the  prisoner  to 
discharge  the  debt,  the  effect  and  the  lia- 
bilities arising  under  an  escape,  the  priv- 
ilege of  the  prisoner  to  discharge  his  person 
from  custody  under  the  ca.  sa.,  by  making 
a  surrender  of  his  property,  thereby  in 
effect   converting  the   ca.    sa.  into  a 

17  *fi.  fa.     In  all  these  particulars  a  dis- 
tinction   is    observable    between    the 

capias  ad  satisfaciedum  and  the  capias  pro 
fine. ' '  It  was  accordingly  held  in  that  case, 
that  ^*  where  a  party  is  imprisoned  upon  a 
capias  pro  fine,  for  a  fine  and  costs,  he  can 
only  obtain  his  discharge  from  imprison- 
ment by  paying  the  fine  and  costs."    But 
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the  term  of  his  imprisonment,  under  such 
capias,  is  limited  by  the  provision  of  the 
statute,  which  will  be  noticed  presently. 

In  North  Carolina  it  was  held  that  where 
a  defendant  is  ordered  into  custody,  upon 
a  conviction,  until  he  shall  pay  the  ^ne 
and  costs  imposed  by  the  judgment,  and  is 
permitted  by  the  sheriff  to  escape,  this  is 
no  discharge  of  the  judgment.  State  v. 
Simpson;  1  Jones  Law  N.  C.  R.,  80.  See 
also  Hawkins  v.  Hall,  3  Ired.  Kq.,  R.  280. 
This  first  named  case,  seems  to  be  one 
exactly  in  point ;  for  in  that  case,  as  in  this, 
the  defendant  was  ordered  into  custody 
until  he  should  pay  a  fine  and  costs,  and 
was  permitted  by  the  sheriff  to  go  at  large 
without  authority.  The  fact  of  the  dis- 
charge was  relied  on  as  a  discharge  of  the. 
fine ;  but  it  was  held,  he  might  be  again 
taken  in  custody  under  a  capias,  and  be 
held  until  the  fine  was  paid.  See,  also,  on 
this  point,  1  Bishop  Crim.  Proceedings,  { 
874,  p.  875. 

But  I  think  the  question  is  free  from 
doubt,  when  reference  is  had  to  the  provi- 
sions of  our  Code  on  this  subject.  The  18th 
section  of  ch.  209,  Code  of  1860,  p.  842,  is 
in  these'  words  ({  18) :  '*If  a  person  who  is 
sentenced  to  be  confined  in  jail  a  certain 
term,  and  afterwards,  until  he  pay  a  fine  and 
the  costs  of  the  prosecution,  fail  to  pay  such 
fine  and  costs  before  the  end  of  said  term, 
he  shall  continue  in  confinement  until  the 
same  be  paid,  or  his  discharge  be  ordered 
by  the  court.  But  the  additional  confine- 
ment shall  in  no  case  exceed  six  months 
from  the  end  of  said  term." 

18  *Now,  it  is  certain  that  under  this 

provision,  if  the  defendant  in  cus- 
tody escapes,  or  he  is  permitted  by  the 
sheriff  to  go  at  large  without  the  authority 
of  the  court,  his  debt  to  the  Commonwealth 
is  not  discharged.  That  is  never  dis- 
charged, until  he  pays  the  fine  and  costs  of 
the  prosecution.  He  may  be  discharged 
from  custody  when  he  remains  in  jail  six 
months  from  the  end  of  the  term,  or  pre- 
viously discharged  by  order  of  the  court,  or 
in  the  mode  prescribed  in  the  19th  section ; 
which  latter  mode  will  be  noticed  presently, 
in  another  connection. 

But  much  has  been  said  of  the  hardship 
and  inhumanity  of  the  rule  which  would 
hold,  that  while  the  Governor,  in  the  exer- 
cise of  Executive  clemency,  remitted  the 
four  months'  imprisonment  imposed  by  the 
judgment  of  the  court,  and  induced  to  do 
this,  because  of  the  physical  condition  of 
the  defendant,  certified  by  physicians,  yet 
he  must  still  remain  in  jail  until  the  fine  is 
paid.  It  is  sufficient  to  remark,  that  the 
object  of  penal  laws  is  to  punish  their  vio- 
lations, and  to  make  that  punishment  cer- 
tain and  effective.  With  the  hardship  or 
inhumanity  of  the  laws,  this  court  has 
nothing  to  do,  but  must  execute  the  laws 
as  they  find  them.  As  before  observed, 
the  Governor  went  to  the  extent  of  his  au- 
thority in  remitting  the  four  months'  im- 
prisonment. His  action  did  not,  and  could 
not,  remit  the  fine,  or  in  any  way  affect  the 


remedies  given  by  law  to  the  Common- 
wealth, to  enforce  the  payment. 

There  is  a  plain  mode  prescribed  by  stat- 
ute, of  which  every  defendant,  situated  like 
the  defendant  in  error  here,  may  avail 
himself  for  relief.  The  19th  section  of 
chapter  209,  Code  of  1860,  provides  that, 
^'whenever  a  person  is  in  jail  under  a  capias 
pro  fine,  issued  from  any  court  in  this 
Commonwealth,  on  application  to  the  court 
from  the  clerk's  office  of  which  such  exe- 
cution issued,  or  to  the  Judge  of  such 
court,  in  vacation,    as   the  case  may 

19  *be,  if  to  such  court  or  Judge  it  shall 
appear  proper,    may  order  the  person 

so  in  jail  to  be  released  from  imprisonment, 
without  the  payment  of  the  money  men- 
tioned in  such  execution ;  provided  however, 
that  in  all  such  applications,  the  attorney  for 
the  Commonwealth,  of  the  court  from  which 
the  execution  issued,  shall  have  ten  days' 
notice  of  such  application."  Sec.  20  pro- 
vides that,  *  *  Whenever  any  court  of  this 
Commonwealth  shall  have  directed  any  per- 
son convicted  of  a  misdemeanor,  to  be  con- 
fined in  jail  until  the  fine  imposed  upon  such 
person,  or  until  the  costs  of  the  prosecution 
shall  have  been  paid,  the  person  so  confined 
may  be  released  in  the  manner  provided  for 
in  the  preceding  section;  provided,  that 
nothing  in  this  act  shall  prevent  the  issue 
of  a  fieri  facias,  after  such  release  from 
jail." 

It  will  thus  be  seen  that  the  statute  has 
in  plain  terms  prescribed  the  mode  in  which 
a  party  may  be  released  from  imprisonment, 
both  when  he  is  in  execution  under  a  capias 
pro  fine,  as  well  as  when  upon  conviction 
he  is  ordered  by  the  court  to  be  held  in 
custody  until  the  fine  is  paid. 

It  is  plain,  therefore,  that  there  is,  under 
our  laws,  no  means  by  which  a  party  as- 
sessed with  a  fine  as  the  penaltj*  of  a  mis- 
demeanor, (and  who  is  ordered  by  the  court 
to  be  imprisoned  until  the  fine  is  paid, )  to 
discharge  his  obligation  to  the  Common- 
wealth, except  by  either  paying  the  fine 
and  costs,  b)*  being  discharged  by  serving 
his  term  of  six  months,  or  being  released 
in  the  mode  prescribed  by  the  19th  and  20th 
sections  of  chap.  209,  just  referred  to. 

I  am,  therefore,  of  opinion  that  the  Gov- 
ernor's pardon  did  not  have  the  effect  (as 
by  its  terms,  in  strict  conformity  with  the 
statute  law,  it  was  not  so  intended)  to  re- 
mit the  fine  imposed  by  the  court,  and  does 
not  in  any  manner  interfere  with  the 

20  remedies  of  the    Commonwealth   *to 
enforce   the   payment  of  that  fine.    I 

am  further  of  opinion,  that  the  Circuit 
court  of  Prince  Edward  was  in  error  in  dis- 
charging the  defendant,  upon  the  writ  of 
habeas  corpus  issued  by  him ;  and  that  the 
defendant  is  liable  to  be  arrested  upon  the 
Commonwealth's  writ  of  capias  pro  fine, 
and  imprisoned  until  the  fine  due  the  Com- 
monwealth and  the  costs  of  prosecution  are 
paid,  or  until  he  is  discharged  in  the  mode 
prescribed  by  the  statute.  If  the  physical 
condition  of  the  defendant  is  such  that  fur- 
ther imprisonment  would  be  (as  alleged) of 
serious   detriment    to  his   health,    that  is 
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matter  to  be  addressed  to  the  court  which 
convicted  him,  or  the  Judg-e  in  vacation. 
If,  in  the  language  of  the  statute,  '*it  shall 
appear  proper,*'  he  may  be  released  from 
prison  * 'without  the  payment  of  the  sum 
mentioned  in  the  execution."  Until  this 
is  done,  in  the  mode  prescribed  by  law,  the 
defendant  is  liable  to  all  the  penalties 
which  the  Commonwealth  may  lawfully 
enforce  against  her  violated  laws. 

I  am  opinion,  therefore,  that  the  judg- 
ment of  the  Circuit  court  of  Prince  Edward 
is  erroneous,  and  ought  to  be  reversed. 

The  other  judges  concurred  in  the  opinion 
of  CHRISTIAN,  J. 

Judgment  reversed. 


21        •Commonwealth  of  Virginia  v.  Levy  & 

als. 

January  Term,  1878,  Ricbmond. 

I.  Case  at  fter^WIU.— L.,  a  citizen  of  New  York,  dies, 
leavinff  a  will,  wblcta  is  dnly  admitted  to  record 
tliere.  He  owned  an  estate,  real  and  personal.  In 
New  York,  tbe  residuum  of  wbicb  was  valued  at 
1800,000,  and  he  owned  the  farm  called  Monticello, 
in  Virginia,  valued  at  not  more  than  Il0,00a  By 
his  will  he  rave  the  residue  of  his  estate,  inclndluff 
Monticello,  to  the  people  of  the  United  States,  in 
trust,  for  the  establishment  and  maintenance,  at 
Monticello,  of  an  agricultural  school,  for  the  pur- 
pose of  educating  as  practical  farmers,  the  chil- 
dren of  warrant  officers  of  the  navy  of  the  United 
States,  Ac  If  the  U.  8.  declined  to  accept  the  trust, 
he  ffave  the  property,  on  the  same  trusts,  to  the 
State  of  Virginia.  The  executors  of  Lb  instituted 
a  suit  in  equity,  in  New  York,  askinr  the  instruc- 
tions of  the  court  in  the  administration  of  the 
estate:  and  in  that  suit  the  United  States  was  a 
party,  and  appeared  to  maintain  the  devise  and 
bequest.  In  this  suit  the  court  held  the  trust  void. 
In  a  sttit  in  Virginia,  by  the  heirs  of  L.,  for  the 
partition  of  Monticello,  Virginia,  is  made  a  party. 

HSIJ>: 

I.  Jams  Pscrsa— Coiiclusive.~The  United  States 
represented  the  trust  in  the  New  York  suit;  and 
the  decree  in  that  suit  is  conclusive  upon  Vir- 
ginia, thouffh  she  was  not  a  party. 

a.  Hama  liwUvisible  Trust.  — The  trust  is  in  its 
nature  indivisible;  and  if  the  decree  in  the  New 
York  court  does  not  include  the  Commonwealth 
of  Virginia  as  to  the  land  here,  still  the  trust 
cannot  be  executed  according  to  the  intention  of 
the  testator:  and  the  trust  must  therefore  fail, 
and  the  heirs  are  entitled  to  the  land. 

a.  Decree  by  Default— Appeal.— When  an  appeal  is 
obtained  from  a  decree  by  default,  before  an 
application  is  made  to  the  court  below  to  correct 
it.  the  appeal  will  be  dismissed  as  improvidenUy 
awarded,  unless  the  appellees  waive  the  objec- 
tion. 

22  *Thi8  was  a  suit   in  equity,  in    the 

Circuit  Court  of  the  city  of  Richmond, 
brought  in  July  1868,  by  Jonas  P.  Levy  and 
wife  and  Eliza  Hendricks,  against  the 
Commonwealth  of  Virginia,  and  others, 
heirs  and  devisees  of  Uriah  P.  Levy,  de- 
ceased.    It   appears   that  Uriah   P.   Levy, 


who  had  lived  for  years  in  the  city  of  New 
York,  died  in  that  city  in  the  year  1862. 
He  left  a  will,  which  bore  date  on  the  13th 
of  May  1858,  and  which  was  duly  admitted 
to  probate  in  the  surrogate's  court  of  the 
city  of  New  York,  as  a  will  of  real  and  per- 
sonal estate,  and  Asabel  S.  Levy  and  David 
S.  Codrington  qualified  as  executors  of  the 
will.  He  left  a  widow,  but  no  children; 
and  his  heirs  and  next  of  kin  were  hi» 
brothers  and  sisters,  and  the  children  of 
such  of  them  as  had  died. 

The  testator  owned  Monticello  and  also 
another  farm  called  Washington  farm,  both 
in  the  county  of  Albemarle ;  the  latter  of 
which,  with  the  slaves  upon  it,  he  devised 
to  Ashel  S.  Levy.  He  bequeathed  various 
legacies,  none  of  them  of  large  amount,  to 
his  relatives  and  friends ;  and  then  made  a 
residuary  devise  and  bequest  as  follows : 

'* After  paying  the  above  legacies  and 
bequests,  or  investing  for  the  same,  and 
subject  to  my  wife's  dower  and  use  of  fur- 
niture, I  give,  devise  and  bequeath  my  farm 
and  estate  at  Monticello,  in  Virginia, 
formerly  belonging  to  President  Thomas 
Jefferson,  with  all  the  rest  and  residue  of 
my  estate,  real  and  personal,  or  mixed, 
not  hereby  disposed  of,  wherever  or  how- 
ever situated,  to  the  People  of  the  United 
States,  or  such  persons  as  Congress  shall 
appoint  to  receive  it,  and  especially  all  my 
real  estate  in  the  city  of  New  York,  in  trust, 
for  the  sole  and  only  purpose  of  establish- 
ing and  maintaining  at  said  farm  of  Mon- 
ticello, Virginia,  an  agricultural  school, 
for  the  purpose  of  educating,  as  practical 
farmers,  children  of  the  warrant  officers  of 
the  United  States  navy,  whose  fathers 
23  *are  dead.  Said  children  are  to  be 
educated  in  a  plain  way,  in  the  ordi- 
nary elementary  branches,  to  fit  them  for 
agricultural  life,  and  to  be  supported  entirely 
by  this  fund,  from  the  age  of  twelve  to 
sixteen,  and  each  of  them  to  be  brought  up 
to  do  all  the  usual  work  to  be  done  on  a 
farm.  The  said  farm  to  be  so  cultivated, 
by  said  boys  and  their  instructors,  as  to 
raise  all  they  may  require  to  feed  themselves 
and  the  school-master  and  one  other  teacher, 
and  one  superintendent  of  said  farm.  I 
also  give  and  bequeath,  for  the  purpose  of 
giving  such  fuel  and  fencing  for  said  Mon- 
.ticello  farm  school,  two  hundred  acres  of 
wood  land,  of  my  Washington  farm,  called 
'The  Banks  Farm,'  in  Virginia;  the  said 
two  hundred  acres  to  be  taken  off  from  said 
farm  hereby  devised  to  my  nephew  Ashel, 
and  to  be  designated  by  said  Ashel. 

''In  establishing  said  farm  school,  I  es- 
pecially require  that  no  professorships  be 
established  in  said  school,  or  professors  be 
employed.  My  intention  in  establishing 
this  school  is  charity  and  usefulness,  and 
not  for  the  purpose  of  pomp.  In  proportion 
to  the  smallness  in  number  of  teachers,  so 
will  industry  prevail.  The  institution 
must  be  kept  within  the  revenue  derived 
from  this  endowment;  and  under  no  cir- 
cumstances can  any  part  of  the  real  or  perr 
sonal  estate  hereby  devised  be  disposed  of ; 
but  the  rent  and  income   of  all  said  estate, 
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real  and  personal,  is  to  be  held  forever  in- 
violate, for  the  purpose  of  sustaining  this 
institution.  The  estate  and  lands  in  New 
York  can  be  leased  to  great  advantage  for 
that  purpose. 

** Should  the  Congress  of  the  United 
States  refuse  to  accept  of  this  bequest,  or 
refuse  to  take  the  necessary  steps  to  carry 
out  this  intention,  I  then  devise  and  be- 
queath all  the  property  hereby  devised  to 
the  people  of  the  State  of  Virginia,  in- 
stead   of   the    people   of   the    United 

24  *States;   provided   they,    by   acts    of 
their  Legislature,  accept  it  and  carr)^ 

it  out  as  herein  directed.  And  should  the 
people  of  Virginia,  by  the  neglect  of  their 
Legislature,  decline  to  accept  this  bequest,  I 
then  devise  and  bequeath  all  of  my  said 
property  to  the  Portuguese  Hebrew  congre- 
gation of  the  city  of  New  York,  whose 
synagogue  is  in  Crosby  street,  New  York, 
the  old  Portuguese  Hebrew  congregation, 
whose  synagogue  is  in  Cherry  street, 
Philadelphia,  and  the  Portuguese  congre- 
gation in  Richmond,  Virginia:  Provided 
they  procure  the  necessary  legislation  to 
entitle  them  to  hold  said  estate,  and  to  estab- 
lish an  agricultural  school  at  said  Monti- 
cello,  for  the  children  of  said  societies,  who 
are  between  the  ages  of  twelve  and  sixteen 
years,  and  whose  fathers  are  dead ;  and  also 
similar  of  any  other  denomination,  Hebrew 
or  Christian.  In  order  to  enable  said  He- 
brew congregations  to  hold  said  estate  and 
carry  on  said  farm  school,  a  charter  will 
probably  have  to  be  obtained  upon  the  appli- 
cation of  said  congregations  to  the  Legis- 
latures of  Virginia  and  New  York. 

"Should  the  fund  arising  from  said  estate 
be  more  than  suflScient  to  support  and 
educate  the  children  of  warrant  officers  of 
the  United  States  navy,  the  directors  of 
said  school  are  then  next  to  select  the  chil- 
dren of  sergeant  majors  of  the  United 
States  army,  as  the  beneficiaries ;  and  if  a 
surplus  is  still  remain intr*  they  are  then 
to  select  from  children  of  seamen  of  the 
United  States  navy,  whose  fathers  are 
dead. 

"Item.  I  direct  my  executors  hereinafter 
named,  or  such  of  them  as  shall  qualify,  to 
invest  the  funds  arising  from  said  estate 
in  some  safe-paying  stock,  as  fast  as  they 
accumulate,  and  to  hold  the  whole  of  the 
property  and  estate  hereby  devised  and  be- 
queathed for  said  school,  and  in  their  hands, 
until  the  proper  steps  have  been  taken  by 
congress  or  the   Legislature  of  Vir- 

25  ginia,  or  the  *said  Hebrew  benevolent 
congregations,    to   receive    the   same 

and  discharge  said  executors. ' ' 

The  testator  appointed  eight  executors  of 
his  will ;  but  only  the  two  before  mentioned 
qualified  as  such.  The  executors  who  qual- 
ified, brought  a  suit  in  equity,  in  New 
York,  to  have  the  will  construed;  and  in 
that  case  the  foregoing  provision  was  de- 
clared to  be  void.  This  suit  was  then 
brought,  to  have  the  Monticello  estate  sold 
and  divided  among  the  heirs  of  Levy ;  and 
the  State  of  Virginia  not  having  been  a 
party    to  the  suit  in  New  York,   she  was 


made  a  defendant  in  this  case ;  but  did  not 
appear  or  answer. 

On  the  30th  of  November,  1868,  there  was 
a  decree  for  the  sale  of  the  land.  And 
afterwards  the  Attorney  General,  Thomas 
R.  Bowden,  without  moving  the  coort  to 
rehear  the  decree,  applied  to  this  court  for 
an  appeal  on  behalf  of  the  Commonwealth 
of  Virginia ;  which  was  allowed.  The  other 
facts  are  stated  in  the  opinion  of  the  court. 

The  Attorney  General  and  Meredith,  for 
the  appellant. 

Wm.  Robertson,  Potter  and  J.  A.  Jones, 
for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

Several  interesting  questions  were  dis- 
cussed in  the  argument  of  this  case  by  the 
able  counsel  of  the  different  parties ;  as,  for 
instance — lat,  that  the  devise  contained  in 
the  will  of  Uriah  P.  Levy,  of  the  Monti- 
cello  estate  in  Virginia,  together  with  all 
the  rest  and  residue  of  his  estate,  real  and 
personal,  not  by  the  will  otherwise  specif- 
ically disposed  of,  in  trust,  to  establish  and 
maintain  on  the  said  Monticello  estate  an 
agricultural  school,  is  void,  for  vagueness 
and  uncertainty  in  regard  to  the  t^nefici- 
aries  intended  to  be  provided  for ;  2dly,  that 
the  said  devise  is  void,  because  it  tends 
26  to  create  a  perpetuity  ^forbidden  by 
law ;  and  because  the  contingency  on 
which  it  was  limited  to  take  effect,  might 
not  happen  within  the  period  prescribed  by 
law  for  the  vesting  of  a  valid  executory 
devise ;  3dly,  that  the  said  devise  is  not 
valid,  under  section  2  of  chapter  80  of  the 
Code  of  Virginia,  because  it  was  not  ^^made 
for  literary  purposes  or  for  the  education 
of  white  persons  within  this  State,  *'  as 
authorized  by  that  section ;  but  was  made 
*^for  the  sole  and  only  purpose  of  establish- 
ing and  maintaining  at  said  farm  of  Mon- 
ticello in  Virginia  an  agricultural  school, 
for  the  purpose  of  educating  as  practical 
farmers,  children  of  the  warrant  officers  of 
the  United  States  navy,  whose  fathers  are 
dead, ' '  without  regard  to  the  race  or  color, 
or  residence  of  such  children;  4thly,  that 
the  said  section  2,  of  chapter  80,  of  the 
Code  of  Virginia,  was  annulled  by  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States ;  Sthly,  that  the  in- 
validity of  the  said  devise,  in  all  its  parts, 
as  well  in  regard  to  the  Monticello  estate 
and  the  two  hundred  acres  of  land,  part  of 
the  Washington  farm  in  Virginia,  as  in 
regard  to  the  real  and  personal  estate  in 
New  York,  is  res  adjudicata ;  having  been 
finally  decided  by  the  Court  of  Appals  of 
the  State  of  New  York,  at  the  June  term 
1865  of  said  court,  in  the  case  of  Levy  Ac 
V.  Levy  &c. ,  33  New  York  R. ,  6  Tiffany, 
97 ;  6thly,  that  at  all  events,  the  said  case 
is  a  final  and  conclusive  adjudication  of  the 
invalidity  of  said  devise,  in  regard  to  the 
real  and  personal  estate  includ^  in  it,  in 
the  State  of  New  York ;  operating  as  soch, 
not  only  ih  that  State,  but  every  where 
else ;  and  7thly,  that  the  devise  being  cer- 
tainly void,  as  to  the  real  and  personal 
estate  in  the  State  of  New  York,  it  is  ren- 
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dered  ineffectual  and  incapable  of  execution, 
as  to  the  real  estate  in  Virginia,  even  if  it 
would  be  otherwise  valid  as  to  the  latter 
estate;  and  therefore,  on  that  ground,  if 
no  other,  the   trust   as   to  that  estate 

27  also  must  *fail,   and   the   estate  must 
go  to  the  heirs  at  law  of  the  testator. 

In  the  view  we  take  of  this  case,  it  will 
be  unnecessary  to  decide  all  these  questions ; 
as  our  opinion,  in  regard  to  the  last  three 
of  them,  is  conclusive  of  the  case.  We  will, 
therefore,  proceed  to  state  that  opinion,  and 
the  reasons  on  which  it   is  founded.     And, 

First— That  the  invalidity  of  the  devise, 
in  all  its  parts,  is  res  adjudicata,  as  afore- 
said. 

The  testator  died  on  the  22d  day  of  March, 
1862,  in  the  city  of  New  York,  which  was 
the  place  of  his  residence  at  the  time  of  his 
death,  and  had  been  for  a  long  time  prior 
thereto.  He  left  no  issue  living  at  his 
death,  but  left  a  widow  and  a  large  number 
of  collateral  heirs,  consisting  of  brothers 
and  sisters  and  the  issue  of  deceased 
brothers  and  sisters,  residing  chiefly  in  the 
city  of  New  York,  but  some  of  them  resid- 
ing elsewhere,  in  and  out  of  the  United 
States;  though  none  of  them,  it  seems,  re- 
siding in  Virginia.  His  will  bore  date  on 
the  13th  day  of  May  1858,  and  was  recorded 
as  a  will  of  real  and  personal  estate  in  the 
surrogate  court  of  the  county  of  New  York, 
in  the  State  of  New  York,  on  the  9th  day  of 
June  1862.  Afterwards,  to  wit:  on  the  17th 
day  of  May  1866,  it  was  produced  to,  and 
ordered  to  be  recorded  by,  the  Circuit  court 
for  the  county  of  Albemarle,  in  the  State 
of  Virginia,  as  a  will  of  real  and  personal 
estate.  On  the  12th  day  of  June  1862,  Ashel 
S.  Levy  and  David  S.  Codrington,  two  of 
the  executors  nominated  in  the  will,  were 
duly  qualified  to  act  as  such  executors,  by 
the  surrogate  of  the  city  and  county  of  New 
York;  said  surrogate  having  sole  juris- 
diction of  said  matter;  and  letters  testa- 
mentary were  duly  issued  to  them  only ; 
the  other  persons  named  as  executors  neg- 
lecting or  refusing  to  act.  And  the  two 
above  named  became,  and  were  and  are, 
the     sole     executors     of    said     will. 

28  *On  the  31st  day   of  October  1862, 
the  said  acting  executors  of  the  said 

testator,  who  were  also  acting  trustees 
under  his  will,  brought  a  suit  in  the  proper 
court,  to  wit:  the  Supreme  court  of  the 
State  of  New  York,  for  the  city  and  county 
of  New  York,  for  the  purpose  of  obtaining 
a  judicial  construction  of  such  parts  of  said 
will  as  were  set  forth  in  the  complaint,  and 
especially  the  part  which  was  intended  to 
create  a  trust  to  establish  and  maintain  on 
the  Monticello  estate  an  agricultural  school. 
A  copy  of  the  will  was  exhibited  with  the 
complaint  filed  in  said  court  as  part  thereof. 
All  other  parties  concerned  were  made  de- 
fendants to  the  suit,  including  **tbe  people 
of  the  United  States,"  '4f  they  chose  to 
appear,"  and  '*the  people  of  the  , State 
of  Virginia,"  *4f  they  chose  to  appear," 
and  also  including  the  Hebrew  congrega- 
tions named  in  the  will.  The  plaintiffs 
concluded  their  complaint   by   saying,  that 


*  inasmuch  as  they  are  unable  to  decide  or 
act  upon  the  grave  legal  questions  involved 
in  the  construction  of  the  said  will,  and  are 
fearful  of  acting  erroneously  as  trustees  of 
said  property,  they  therefore  pray  this 
honourable  court  to  settle  and  decide  as  to 
the  validity  of  said  devises  and  bequests, 
and  the  rights  and  duties  of  the  plaintiffs, 
as  executors  and  trustees  in  relation  thereto, 
and  all  other  questions  incident  thereto; 
that  all  said  questions  may  be  settled  by 
the  judicial  decision  of  this  tribunal ;  and 
that  each  of  said  defendants,  if  they  see  fit, 
may  appear  and  answer  this  complaint,  so 
that  a  final  decision  of  all  questions  relative 
to  the  validity  of  said  devises  and  bequests 
may  be  had,  the  respective  rights  of  all  said 
defendants  may  be  permanently  settled, 
and  the  duties  and  powers  of  the  plaintiffs, 
as  executors  and  trustees,  defined  and  ad- 
judged." And  they  asked  for  such  other 
or  nirther  order  or  direction  in  the  premises 
as  the  case  might  require  or  the  court  might 
think  just. 

29  *A11  the  defendants  appeared,  ex- 
cepting the  '^Portuguese  Hebrew  con- 
gregation of-  Richmond,  Virginia,"  and 
**the  people  of  the  State  of  Virginia,"  who 
could  not  be  personally  served  with  process, 
in  consequence  of  the  pendency  of  the  then 
existing  civil  war ;  but  the  summons  was 
served  upon  the  Portuguese  Hebrew  con- 
gregation of  Richmond,  hy  publication  and 
deposit  in  the  post-office,  under  an  order 
duly  made  and  entered  in  the  cause  on  the 
6th  of  November  1862.  The  defendants, 
*^the  people  of  the  United  States,"  appeared 
and  answered  by  E.  Delafield  Smith,  their 
attorney,  and  they  submitted  their  rights 
in  the  premises  to  the  court,  to  make  such 
order  and  decree  therein  as  should  be  agree- 
able to  equity.  The  cause  came  on  to  be 
heard  at  a  special  term  of  the  said  Supreme 
court,  on  the  18th  day  of  February  1863, 
and  judgment  was  entered  on  the  21st  of 
April  following,  declaring  the  devises  and 
bequests,  on  which  construction  and  judg- 
ment were  prayed  for  in  the  complaint,  to 
be  invalid  and  void.  An  appeal  to  the 
general  term  of  the  said  court  was  perfected 
bv  the  plaintiffs  on  the  24th  of  April  1863. 
The  cause  was  heard  on  the  21st  of  May, 
and  judgment  was  rendered  on  the  30th  of 
November,  and  entered  on  the  23d  of  De- 
cember 1863,  at  a  general  term  of  said  court, 
reversing  or  modi'fying  the  judgment  of  the 
special  term.  The  decision  of  the  court  at 
the  general  term  is  reported  in  40  Bar- 
bour's Supreme  Court  Reports,  p.  585-626. 
An  appeal  from  the  said  decision  to  the 
Court  of  Appeals,  was  perfected  by  the  de- 
fendants, or  most  of  them,  in  January  and 
February  1864.  Among  the  defendants 
appealing  were  the  people  of  the  United 
States,  by  their  attorney  aforesaid.  The 
plaintiffs  in  the  suit  also  appealed. 

The    cause   was   heard    in    the    Court   of 

Appeals,  in  June  1865,    when   a   judgment 

was  rendered   by  that  court,    reversing  the 

judgment    of   the   general   term,  and 

30  affirming  *that  of  the  special  term  of 
the  Supreme   court.     The  decision  of 
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the  court  of  appeals  is  reported  in  33  New 
York  Reports,  6  Tiffany,  p.  97-139.  After 
that  decision  was  made,  the  executors  and 
trustees  aforesaid,  considering  it  a  final 
adjudication  of  the  question  as  to  the 
validity  of  the  said  devise  and  bequest, 
proceeded  to  administer  the  estate  of  their 
testator  accordingly;  and  in  pursuance  of 
the  said  decision,  the  property  embraced  in 
said  devise  and  bequest  was  divided  be- 
tween his  heirs  at  law  and  next  of  kin. 
Afterwards,  to  wit :  in  July  1868  this  suit 
was  brought,  for  partition  among  the  said 
heirs  at  law  of  the  Monticello  estate  and 
the  200  acres  of  the  Washington  farm,  in 
Albemarle  county,  Virginia.  In  the  bill 
the  facts  aforesaid,  or  such  of  them  as  were 
deemed  material  by  the  plaintiffs,  were 
substantially  set  out ;  and  though  the  plain- 
tiffs say  they  were  advised  that  neither  the 
people  of  the  United  States,  nor  the  people 
of  Virginia,  nor  any  of  the  Hebrew  societies 
named  in  the  will,  had  any  interest  in  the 
said  lands,  yet  that  it  was  proper  to  afford 
them  the  opportunity  to  assert  their  claim 
thereto,  if  they  were  so  inclined ;  and  they 
were,  therefore,  made  defendants  to  the 
suit;  and  Thomas  R.  Bowden,  Attorney 
General  of  the  State  of  Virginia,  was  also 
made  a  defendant.  All  of  the  parties, 
plaintiffs  and  defendants,  appear  to  have 
been  non-residents  of  the  State,  except  the 
defendants,  **the  people  of  the  State  of 
Virginia,"  Thomas  R.  Bowden,  Attorney 
General,  and  **the  Portuguese  Hebrew  con- 
gregation of  Richmond,  Virginia."  Pro- 
cess to  answer  the  bill  was  duly  executed  on 
the  defendants,  the  people  of  Virginia,  and 
the  said  Attorney  General ;  and  they  having 
failed  to  appear  and  answer  the  bill,  it  was 
taken  for  confessed  as  to  them.  The  said 
Hebrew  congregation  of  Richmond  appeared 
and  filed  an  answer.  The  other  defendants, 
being  all  non-residents,  were  duly  pro- 
31  ceeded  against  as  *8uch  by  publica- 
tion. Some  of  them  appeared  and 
answered.  On  the  30th  day  of  November 
1868  the  cause  came  on  for  hearing ;  when 
the  court,  (without  deciding  at  that  time  on 
the  claim  of  the  defendant,  Jacob  S.  Rogers, 
asserted  in  his  answer,  to  the  other  lands 
in  the  proceedings  mentioned,  than  the  218 
acres,  which  he  admitted  that  the  Monticello 
tract  contained, )  being  of  opinion  that  the 
devise  by  Uriah  P.  Levy,  of  the  said  218 
acres,  is  invalid,  and  that  the  same  ought  to 
be  sold  for  partition  among  his  next  of  kin, 
therefore  decreed  a  sale  of  the  same  accord- 
ingly, by  a  commissioner  appointed  by  the 
court  for  the  purpose.  And  that  is  the 
decree  from  which  the  appeal  in  this  case 
was  taken  by  the  Commonwealth  of  Vir- 
ginia and  Thomas  R.  Bowden,  Attorney 
General  of  the  said  Commonwealth. 

Before  we  proceed  to  present  our  views 
on  the  questions  arising  on  the  merits  of 
the  cause,  it  may  be  proper  to  notice  a  pre- 
liminary one,  which  presented  itself  when 
the  argument  was  about  to  be  commenced, 
viz :  that  as  the  bill  was  taken  for  confessed 
as  to  the  appellants,  they  ought  to  have 
moved  the  court  which  rendered  the  decree 


to  reverse  it,  according  to  section  5  of  the 
chapter  181  of  the  Code ;  and  that  until  such 
motion  is  made,  and  overruled,  in  whole  or 
in  part,  an  appeal  to  this  court  is  premature, 
according  to  section  6  of  the  same  chapter 
of  the  Code.  And  we  would  have  felt  our- 
selves bound  to  dismiss  this  appeal,  as  hav- 
ing been  prematurely  allowed,  for  the 
reason  aforesaid,  if  any  objection  had  been' 
made  on  that  ground  by  the  appellees, 
or  if  they  had  not  waived  such  gronnd 
of  objection.  But  as  they  did  expressly 
waive  it,  and  as  the  case  was  very 
fully  and  ably  argued  on  the  merits,  we 
deemed  it  best  for  all  parties  to  proceed 
to  hear  and  decide  the  case  without  regard 
to  that  preliminary  question.  A  similar 
course  was  pursued  by  this  court,  ia  Coff- 
man  v.  Sangston,  &c.,   21  Gratt.  263. 

32  *We,  therefore,  now  recur  to  the  first 
point  we   proposed  to  consider,  viz: 

**That  the  invalidity   of  the  devise,  in  all 
its  partar,  is  res  adjudicata,    as  aforesaid.'* 

Certainly  the  case  was  an  eminently  proper 
one  for  a  suit  by  the  executors  and  trustees, 
to  have  the  will  construed,   and  the  difficul- 
ties which  attended   its  execution  by  them 
removed   out  of  their  way,   by  a  court  of 
competent   jurisdiction.     And  it   was  em- 
inently  proper  that  such  a   suit  should  be 
brought    in    the     court    in    which    it   was 
brought,  to  wit :  in   the   Supreme  Court  of 
the     State     of    New    York,    for    the   city 
and  county  of   New   York.    The   testator's 
domicil,  at  the  time  of  his  death,  and  for  a 
long  time  before,  was  in  the  said  city;  his 
will  was  recorded  there ;  his  executors  qual- 
ified and   resided   there ;  almost   all  of  his 
heirs   and   next   of  kin  resided  there;  and 
almost  all  of  his  estate  was  located  there. 
There  was  situated   there,    real  estate  in- 
cluded in  the  residuary  devise  in  question, 
to  the  value  of  two  hundred  thousand  dol- 
lars; and  personal   estate  included  in  that 
devise  to  the  value  or  amount  of  one  hun- 
dred and  thirty-one  thousand  six  hundred 
and   six   dollars    and    fifteen    cents;    thus 
making  an  aggregate  amount  of  three  hun- 
dred and  thirty -one   thousand  six   hundred 
and  six  dollars  and  fifteen  cents,   in  New 
York;  while    the  property  in  Virginia,  in- 
cluded in  the  said  devise,  (which  is  the  only 
other  property  included  therein,)  is  of  little 
comparative  value ;  probably   not   as  much 
as   ten   thousand   dollars — much   less  than 
one-thirtieth  of  the  value  of  the  whole  sub- 
ject of  the  devise. 

Why,  then,  is  not  the  decree  of  the  court 
of  last  resort  in  the  State  of  New  York,  in 
the  suit  which  was  brought  there,  a  final 
and  conclusive  decree  upon  the  whole  matter 
of  the  devise?  It  is  not  pretended  that 
there  was  any  fraud  in  the  institution  or 
prosecution  of  that  suit ;  that  it  was  not 
«    fairly    argued   and  decided;  that  the 

33  trust  attempted  *to  be  created  by  the 
will  was  not  well  represented  and  de- 
fended in  the  suit.  On  the  contrary,  it 
clearly  appears  from  the  reports  of  the  de- 
cisions in  40  Barbour  and  33  New  York, 
before  referred  to,  as  well  as  from  a  printed 
pamphlet   of   the   proceedings   in    the  suit, 
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which  was  used  without  objection  in  the 
argument  of  the  cause  before  this  court, 
that  there  is  no  foundation  whatever  for 
any  such  pretension.  The  case  was  argued 
with  very  great  ability,  as  well  in  support 
of  the  decree  as  against  it,  by  the  counsel 
who  argued  the  case  before  the  Supreme 
court  of  New  York,  at  its  general  term,  as 
appears  by  the  argument  itself,  which  is 
contained  in  the  report  of  the  decision,  in 
40  Barbour.  And  it  was  no  doubt  ably 
argued  before  the  special  term  of  said  court, 
and  also  the  court  of  appeals  of  New  York ; 
though  we  have  no  report  of  the  arguments 
before  those  courts.  The  opinions  deliv- 
ered by  the  Judges  in  the  different  courts 
which  decided  the  case  are  very  elaborate, 
learned  and  able.  The  decision  of  the  Su- 
preme court,  at  its  general  term,  reported 
in  40  Barbour,  was  in  favor  of  the  validity 
of  the  devise,  and  that  the  State  of  Vir- 
ginia, and  not  the  United  States,  was 
legally  authorized  by  the  will  to  execute 
the  trust ;  and  that  court,  accordingly,  re- 
versed the  decree  of  the  same  court  at  its 
special  term.  But  the  court  of  appeals,  in 
its  turn,  being  the  court  of  last  resort  in 
the  State,  reversed  the  decree  of  the  general 
term,  and  affirmed  that  of  the  special  term. 
Now,  that  decree  of  the  court  of  last  re- 
sort in  New  York  must  be  final  and  conclu- 
sive, not  only  as  to  the  property  in  New 
York,  but  also  as  to  the  property  in  Vir- 
ginia; unless  it  be  true  that  the  United 
States  did  not  legally  represent  the  trust, 
or  that  the  courts  in  New  York  had  no  juris- 
diction  of  the   subject,   so  far  as   the  real 

estate  in  Virginia  is  concerned. 
34  *We    think    the    United    States  did 

legally  represent  the  trust.  The  de- 
vise was  to  the  ** people  of  the  United 
States;"  which  means  the  United  States 
itself.  The  government  of  the  United 
States,  though  a  government  of  limited 
powers,  has  capacity  to  take  by  devise,  for 
some  purposes.  If  the  testator  in  this  case 
had  devised  land  in  the  District  of  Columbia, 
for  the  establishment  of  a  school  thereon, 
for  the  education  of  the  children  of  deceased 
warrant  officers  of  the  United  States  navy, 
there  could  have  been  no  doubt  as  to  the 
capacity  of  the  government  to  accept  the 
devise.  Nor  can  there  be  any  doubt  as  to 
such  capacity  in  this  case,  we  presume, 
with  the  consent  of  Virginia  to  such  ac- 
ceptance. And  we  have  no  reason  to  be- 
lieve that  Virginia  would  withhold  her 
consent  in  such  a  case.  On  the  contrary, 
we  may  fairly  presume  that  she  would  give 
it.  The  devise,  then,  being  to  the  United 
States,  and  there  being  no  evidence  of  non- 
acceptance,  or  of  any  difficulty  in  the  way 
of  acceptance  by  that  government,  the  pre- 
sumption is,  that  it  could  accept,  and  did 
accept  the  devise.  That  it  did  in  fact  ac- 
cept, at  least  so  far  as  to  appear  in  the  suit 
and  maintain,  to  the  utmost  possible  extent, 
the  validity  of  the  devise,  is  conclusively 
shown,  as  aforesaid.  Virginia,  certainly, 
had  no  right  to  accept  the  devise,  until  the 
Congress  of  the  United  States  should  refuse 
to  accept  it,  or  take  the   necessary  steps  to 


carry  out  the  intention  of  the  testator. 
And  Congress  never  did  so  refuse,  but  rather 
the  contrary.  Then,  there  was  a  perfect 
representation  of  the  trust,  in  the  litigation 
in  New  York.  The  government  of  the 
United  States  was  a  competent  and  suffi- 
cient, as  it  was  an  actual,  party  to  that  lit- 
igation ;  and  Virginia,  in  that  state  of  the 
case  at  least,  was  a  wholly  unnecessary 
party.  There  was,  therefore,  no  defect  of 
parties. 

We   have    now   to  enquire  whether 

35  there  is  any  thing  *in  the  objection 
that  a  part  of  the  subject  itself,  in- 
volved in  the  litigation,  was  real  estate 
situated  out  of  the  territorial  limits  of  New 
York,  and  therefore  not  within  the  judicial 
cognizance  of  the  courts  of  that  State. 

The  title  to  real  estate  is  always  governed 
by  the  law,  rei  sitae;  and  generally  suits 
concerning  it  must  be  brought  in  the  forums 
of  the  State  in  which  it  is  situate.  But  the 
latter  is  not  universally  the  case ;  and  there 
are  cases  in  which  suits  concerning  it  may 
be  brought  elsewhere.  A  court  of  chancery 
acts  upon  the  person ;  and  wherever  the 
person  is  found,  generally  that  court  has 
jurisdiction  of  a  case  against  him.  That, 
however,  is  not  generally  the  case  where 
the  litigation  is  about  real  estate  situated 
out  of  the  limits  of  the  State,  whose  juris- 
diction is  invoked;  though  it  is  sometimes 
the  case.  Story  on  the  Conflict  of  Laws,  2 
544  and  545,  and  cases  cited  in  the  notes; 
2  Leading  Cases  in  Equity  491,  3  Am.  ed. ; 
Pennv.  Lord  Baltimore,!  Ves.  Sr.  R.  444;  2 
Am.  Leading  Ca.  614,  5th  edition ;  Massey  v. 
Watts,  6  Cranch's  K.  148;  MacGregor  v. 
MacGregor,  9  Iowa  R.  65.  In  the  latter  case 
the  court  seems  to  have  held,  on  the  authority 
of  Massey  v.  Watts,  that  when  the  case  in- 
volves a  naked  question  of  title,  jurisdiction 
cannot  be  exercised  out  of  the  State  where 
the  land  is  situated;  but  when  the  object 
of  the  suit  is  to  enforce  a  trust  arising  ex 
contractu,  or  from  any  other  source,  the 
situation  of  the  land  will  be  immaterial, 
and  a  remedy  may  be  given  by  a  decree  in 
personam,  establishing  the  trust,  or  for  a 
conveyance  of  the  land  in  question ;  and 
that  the  jurisdiction  arising  under  these 
circumstances  will  not  fail  because  it  is 
incidentally  necessary  to  decide  on  title. 
See,  also,  Dickinson  v.  Hoomes,  &c.,  8 
Gratt.  353. 

Without  intending   to    lay  down  any  rule 
in  regard  to  the  cases  in  which  a  court  may 
properly  take  cognizance  of  a  question  con- 
cerning real  estate  extra  territorium, 

36  we  *think  we  may  safely  say  that  this 
is   such  a  case.     Here   the  subject   of 

the  devise  was  one  and  indivisible,  looking 
to  its  nature  and  its  objects ;  and  the  court 
could  not  well  decide  upon  one  part  without 
deciding  upon  the  other.  A  decision  upon 
one,  depended  upon  a  decision  upon  the 
other.  As  was  said  by  the  learned  Judge, 
(Wright,)  in  the  opinion  delivered  in  the 
case  in  33  New  York  R.  136:  **The  subjects 
of  the  trust  are  the  real  estate  (Monticello) 
in  Virginia,  and  real  and  personal  estate  in 
New   York.    The   validity   of  the  devise  of 
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the  land  in  Virg^inia  depends  on  the  law  of 
that  State.  As  to  the  estate,  real  and  per- 
sonal, in  New  York,  it  depends  on  the  law 
of  New  York ;  because,  as  to  the  real,  New 
York  is  the  locus  rei  sitae ;  as  to  the  per- 
sonal, the  locus  domicilii.  The  law,  either 
of  Virginia  or  New  York,  being  hostile  to 
the  limitation,  it  is,  I  think,  wholly  void. 
The  testator's  plan  embraces  and  requires 
all  the  property.  If  Monticello  be  sub- 
tracted, the  site  of  the  institution  is  gone ; 
and  it  cannot  be  said  that  the  testator  would 
have  founded  it  any  where  else.  If  Monti - 
cello  remain,  but  every  thing  else  is  sub- 
tracted, then  there  are  no  funds  to  erect, 
endow  and  maintain  the  school.  In  short, 
the  scheme  is  indivisible,  and  must  wholly 
stand  or  wholly  fail.**  If  the  failure  of  the 
devise  of  the  real  estate  in  Virginia  neces- 
sarily involved  a  failure  of  the  devise  of 
the  real  and  personal  estate  in  New  York, 
then  the  courts  of  New  York,  necessarily 
having  cognizance  of  the  question  as  to  the 
validity  of  the  devise  of  the  estate  in  New 
York,  must,  incidentally,  have  cognizance 
of  the  question  as  to  the  validity  of  the  de- 
vise of  the  estate  in  Virginia.  If  the  gov- 
ernment of  the  United  States  was  capable 
of  accepting,  and  did  not  refuse  to  accept, 
the  devise — but,  on  the  contrary,  claimed 
under  and  maintained  the  validity  of  the 
devise    in   the  New    York   suit,    certainly, 

after  the  decision  of  the  court  in 
37        *that   suit    against   the    claim,    that 

government  could  not  maintain  an- 
other suit  in  Virginia  for  the  recovery  of 
the  real  estate  here.  The  decision  in  the 
New  York  suit  would,  undoubtedly,  be  a 
bar  to  such  other  suit  in  Virginia.  Hav- 
ing submitted  itself  to  the  jurisdiction  of 
the  New  York  court,  and  appeared  and  lit- 
igated the  question  in  controversy  therein, 
it  was  conclusively  bound  by  the  judgment 
of  that  court.  A  fortiori,  the  State  of  Vir- 
ginia could  not  maintain  such  other  suit ; 
for,  besides  the  difficulty  of  * 'former  judg- 
ment," which  would  be  in  her  way,  she 
would  have  to  encounter  the  further  diffi- 
culty of  having  no  title,  unless  she  could 
show  that  Congress  had  refused  to  accept 
the  bequest,  or  to  take  the  necessary  steps 
to  carry  it  out ;  which  she  certainly  could 
not  show.  We  think,  therefore,  that  the 
question  as  to  the  validity  of  the  devise,  in 
all  its  parts,  is  res  adjudicata,  as  aforesaid. 
But  if  it  be  not,  then  the  question  arises, 
which  we  proposed  to  consider: — 

^  Secondly — That  at  all  events  the  said  de- 
cision of  the  court  of  appeals  of  New  York 
is  a  final  and  conclusive  adjudication  of  the 
invalidity  of  said  devise,  in  regard  to  the 
real  and  personal  estate  included  in  it,  in 
the  State  of  New  York — operating  as  such, 
not  only  in  that  State,  but  every  where 
else. 

It  cannot  be  necessary  to  say  much,  if 
any  thing,  more  than  what  has  already, 
incidentally,  been  said,  in  support  of  this 
proposition.  The  court,  undoubtedly,  had 
cognizance  of  that  entire  subject,  and  had 
all  proper  parties  before  it — at  least,  if  we 
are  right  in   maintaining   that    the  United 


States  legally  and  properly  represented  the 
trust  which  the  testator  intended  to  cre- 
ate. Certainly  the  court  considered  that 
it  had  full  cognizance  of  the  case,  both 
as  to  subject,  and  as  to  parties,  and 
intended  to  make  an  end  of  the  case, 
and  to  pronounce  such  a  decree  as 
would  protect  the  executors  and  trus- 

38  tees,  *and  enable  them  to  part  safely 
with  the  subject   in  their  hands,  and 

surrender   it    for   distribution    among   the 
heirs  and  next  of  kin.     They    accordingly 
so  surrendered  it ;  and   it   has   been  so  dis- 
tributed.    Certainly  that  court  will   never 
hold  that  its  decision  is  not  final  as  to  the 
subject   of  controversy,  which   was  within 
the  State.     And   whether   that   decision  be 
right  or  wrong,  it  must  be  final  and  conclu- 
sive, not  only  in  New  York,  but  everywhere 
else.     By    the   Constitution    of   the  United 
States,    article  4,  section  7,   and  the  act  of 
Congress  passed    in  pursuance  thereof   on 
the  24th  of  May,  1790,    the   records  and  ju- 
dicial   proceedings   of    the   courts  of  each 
State  have  the  same  faith  and  credit  given 
them  in  every  court  of  the  United  States,  as 
they  have  by  law  or  usage   in  the  courts  of 
the    State,    whence   the  said   records  are  or 
shall  be  taken.     Mills   v.    Duryee   and  Mc- 
Elmoyle  v.    Cohen,  2  Am.    Lead.    Ca.,  5th 
edition,  and  notes,  p.  597-664.     And  now  as 
to  the  last  of  the  third  questions  we  proposed 
to  consider,  viz: 

Thirdly— That  the  devise  being  certainly 
void,  as  to  the  real  estate  in  New  York,  it  is 
rendered  ineffectual  and  incapable  of  exe- 
cution as  to  the  real  estate  in  Virginia, 
even  though  it  might  otherwise  be  void  as 
to  the  latter  estate. 

The  testator  contemplated  a  scheme  of 
charity,  which,  in  his  opinion,  required  the 
use  of  the  whole  subject  which  he  devoted 
to  that  purpose.  He  was  careful  to  provide 
against  an  invasion  of  the  capital,  and  he 
relied  especially  on  the  estate  in  New  York 
as  the  means  of  carrying  his  scheme  into 
effect.  **The  institution  must  be  kept,*'  he 
said,  "within  the  revenue  derived  from  this 
endowment;  and  under  no  circumstances 
can  any  part  of  the  real  or  personal  estate 
hereby  devised  be  disposed  of;  but  the  rent 
and  income  of  all  said  estate,  real  and  per- 
sonal, is  to  be  held  forever  inviolate, 

39  for   the   purpose  *of  sustaining   this 
institution.     The   estate  and  lands  in 

New  York  can  be  leased  to  great  advantage 
for  that  purpose.  *  *  The  value  of  that  por- 
tion of  the  subject  which  was  in  New  York 
was,  as  we  have  seen, $331, 606 15  cents ;  while 
the  value  of  that  in  Virginia,  being  the 
mere  intended  site  of  the  establishment, 
was,  perhaps,  less  than  $10,000.  The  whole 
of  the  property  in  New  York,  at  least,  has 
been  swept  away  by  the  decision  aforesaid. 
It  must  be  self-evident,  therefore,  that  the 
testator  never  intended,  that  in  such  an 
event,  any  attempt  should  t>e  made  to  use 
the  small  amount  of  property  he  had  in 
Virginia  for  the  purpose  of  building  up  and 
continuing  the  great  school  he  had  in  con- 
templation. Such  an  attempt  would,  of 
necessity,    be    wholly  abortive,    as  well  as 
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contrary  to  the  intention  of  the  testator. 
As  was  well  said  by  the  learned  Judge,  whose 
opinion  was  delivered  in  the  case,  in  33 
New  York,  before  referred  to:  '^The  trust 
failing,  as  to  the  real  and  personal  estate 
in  New  York,  appropriated  to  erect,  endow 
and  maintain  the  school,  the  devise  of  the 
Monticello  farm  in  Virginia,  as  the  site  for 
the  institution,  fails  also.  The  purpose 
and  intent  of  the  testator  cannot  be  effec- 
tuated; and  therefore  every  part  of  the 
scheme  fails."     Id.  137. 

But  if  the  devise  cuuld  be  sustained  as  to 
the  property  in  Virginia,  in  regard  to 
which  alone  can  it  now  by  possibility  be 
made  effectual,  (all  the  rest  of  the  subject 
being  hopelessly  beyond  our  reach,)  it 
would  be  a  great  burden  to  the  State,  and 
no  benefit  to  it  or  to  any  person  whatever ; 
except,  perhaps,  to  a  few  officials,  who 
might  be  employed  as  agents,  to  attempt  to 
carry  out  the  scheme  of  the  testator.  If  the 
State  could  lawfully  appropriate  the  subject 
to  the  payment  of  her  debt,  or  otherwise, 
according  to  her  pleasure,  it  would  be  of 
some  small  value  to  her.  But  as  it 
40  could  not,  lawfully,  be  ^applied  other- 
wise than  strictly  according  to  the 
scheme  of  the  testator,  it  would  be  a  source 
of  perpetual  trouble  and  expense  to  the 
State,  without  any  corresponding  benefit 
whatever.  It  is  fortunate  for  her,  there- 
fore, that  she  will  be  saved,  by  our  decision 
of  this  case,  from  such  an  unprofitable 
burthen. 

Before  we  conclude  this  opinion,  it  may 
be  proper  to  say,  that  while  we  deem  it 
unnecessary  to  decide  the  other  points  dis- 
cussed in  the  argument  of  the  cause,  as 
aforesaid,  we  do  not  mean  to  intimate  that 
if  the  whole  case  had  come  before  us  for 
decision  as  res  Integra,  as  well  in  regard 
to  the  estate  in  New  York  as  in  regard  to 
the  estate  in  Virginia,  we  would  have  come 
to  a  different  conclusion  upon  it  from  that 
at  which  the  Court  of  Appeals  of  New  York 
arrived.  Beyond  all  question,  the  devise 
would  be  void,  for  vagueness  and  uncer- 
tainty as  to  the  intended  beneficiaries,  ac- 
cording to  the  principle  of  the  cases  of  the 
Baptist  Association  v.  Hart's  executors,  4 
Wheat's  R. ;  Gallego's  executors  v.  The 
Attorney  General,  3  Leigh  450;  Brooke  v. 
Shacklett,  13  Gratt.  301 ;  Janey's  executor 
V.  Lratane,  &c.,  4  Leigh  327;  and  Seabum's 
executor  v.  Seaburn,  &c.,  15  Gratt.  423; 
unless,  indeed,  the  devise  could  be  brought 
within  the  operation  of  theprinciple  of  the 
cases  of  Inglis  v.  The  Trustees  of  the 
Sailors  Snug  Harbor,  3  Peters'  R.  99;  and 
Literary  Fund  v.  Dawson,  Ac,  10  Leigh 
147 ;  or  unless  it  could  be  brought  within 
the  operation  of  section  2  of  chapter  80  of 
the  Code  of  Virginia.  It  is  extremely 
doubtful,  to  say  the  least,  whether  the  con- 
tingency on  which  the  devise  Was  limited 
to  take  effect  was  not  too  remote  to  bring 
it  within  the  operation  of  the  cases  afore- 
said, of  which  Inglis  v.  The  Trustees  of 
the  Sailors  Snug  Harbor  is  the  leading  one. 
And  we  are  strongly  inclined  to  the  opinion 
that  the   case  could  not  have  been  brought 


within  the  operation  of  the  statute ; 
41  which  provided  only  ***for  the  educa- 
tion of  white  persons  within  this 
State;"  while  the  devise  extends  to  persons 
without  regard  to  race,  complexion  or  resi- 
dence. The  State  might  well  be  willing  to 
undertake  the  execution  of  a  trust,  however 
troublesome,  for  the  education  of  her  own 
children,  while  she  might  be  very  unwilling 
to  undertake  one  for  the  education  of  chil- 
dren residing  mostly,  if  not  entirely,  out 
of  the  State. 

But,  without  deciding  these  questions, 
we  are  of  opinion  that,  upon  the  grounds 
and  for  the  reasons  before  stated,  there  is  no 
error  in  the  decree ;  and  that  it  be  affirmed. 

STAPLES,  J.,— Said  he  did  not  concur 
in  so  much  of  the  opinion  of  the  President 
as  holds  that  the  State  of  Virginia  was 
represented  by  the  United  States,  in  the 
suits  pending  in  the  State  of  New  York.  He 
thought  the  State  of  Virginia  was  in  no 
manner  bound  b3''  the  decrees  rendered  in 
those  suits.  Upon  the  other  points  he  con- 
curred with  the  majority  of  the  court. 

Decree  affirmed. 
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*Hale  &  al.  v.  Clarkson  &  als. 
January  Term,  1878,  Richmond. 


I.  BUI  for  DIscovery—PacU  Known  by  Plaintiff.*— In  a 

bill  In  equity  to  recover  slaves,  tbere  Is  a  call  for  a 
discovery  of  facts,  which  the  evidence  shows  the 
plaintiffs  knew  at  the  time,  or  had  the  means  of 
knowing.  If  this  call  for  a  discovery  be  the  only 
ground  of  equity  Jurisdiction,  the  bill  should  be 
dismissed,  with  costs. 

a.  BHI  to  Recover  Staves— Equity  Jurisdiction. t— In  a 
suit  to  recover  slaves  against  an  adverse  claimant, 
the  fact  that  the  title  to  the  slaves  depends  upon 
the  construction  of  a  provision  in  a  will,  is  no 
ground  of  equitable  jurisdiction. 

3.  Same— Same  —  Several  ClalmaatA  —  Distribution.— 
The  fact  that  there  are  more  claimants  than  one 
of  slaves  in  the  adverse  possession  of  others,  and 
that  distribution  among  the  claimants  will  be 
necessary  if  the  slaves  are  recovered,  is  no  ground 
of  equitable  jurisdiction. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Lynchburg,  brought  in  1854  by 
Anselm  Clarkson  and  others,  claiming  as 
legatees  in  remainder  of  slaves,  under  the 
will  of  John  Clarkson,  who  died  in  the 
county  of  Franklin  in  the  year  1817,  against 
John  S.  Hale,  Giles  W.  B.  Hale's  adm'r 
and  others,  who  had  purchased  the  slaves 
under  proceedings  against  the  life  tenant 
during  her  life.  The  proceedings  in  the 
case  were  concluded  by  a  decree  rendered 
on  the  23d  of  November  1858,  by  which  John 
S.  Hale  and  Hutcheson,  as  adm'r  of  G.  W. 
B.  Hale,  were  directed  to  deliver  up  the 
slaves  in  their  possession  to  certain  com- 
missioners nam^,  who  were  directed  to 
sell  the  same  at   public  auction,  &c.     From 

^^^^^^^^^^^^^^^^^^^^^^^^_^_^^^_^__^^^^^^^^^^^^_   _  -  ■  -  ■ —  - 

*Blllfor  Discovery.— See  Hall  v.  Smith.  86  Oratt.  70. 
tEquity  Jurisdiction.— See  on  this  subject,  footnote  to 
Goolsby  V.  St.  John.  25  Gratt  140. 
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this  decree  these  defendants  applied  to  this 
court   for  an   appeal;  which   was  allowed. 
The  material  facts  are  stated  in  the  opinion 
of  JvLdge  Christian. 

43  *Early,  for  the  appellant. 

Slaug-hter,     Garland     and   Goggin, 
for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

The  whole  subject  matter  of  the  contro- 
versy between  the  parties  having-  perished, 
or  been  extinguished  bj  the  result  of  the 
late  civil  war,  (the  title  to  certain  slaves 
being  the  sole  question  adjudicated  by  the 
court  below),  it  is  not  necessary  that  this 
court  should  pass  upon  the  merits  of  the 
cause.  The  question  now  presented,  only 
involves  the  costs  of  the  proceedings,  de- 
pendent upon  questions  of  chancery  practice 
and  pleading,  to  be  settled  by  this  court. 
The  record  is  quite  voluminous ;  but  I  deem 
it  necessary  to  extract  from  it  only  such 
facts  as  shall  present,  intelligibly,  the 
points  now  to  be  decided  by  this  court. 

John  Clarkson  died  in  the  year  1817,  leav- 
ing a  will,  one  clause  of  which  is  expressed 
in  the  following  language: 

"I  give  and  bequeath  unto  my  daughter, 
Betsy  Taylor,  and  Major  Abram  Taylor, 
her  husband,  Mealey  and  her  children,  by 
them  freely  to  be  possessed  and  enjoyed ; 
and  if  it  so  happen  that  the  said  Betsy 
Taylor  die,  having  no  bodily  heir,  that 
she  and  Major  Abram  Taylor  is  [are]  to 
enjoy  them  during  their  life ;  but  is  [are] 
not  to  remove  the  said  negroes  out  of  this 
State;  and,  at  their  death,  to  be  equally 
divided  among  the  rest  of  my  children." 

Abram  Taylor  qualified  as  one  of  the  ad- 
ministrators, with  the  will  anexed,  of  John 
Clarkson,  and  had  the  estate  inventoried 
and  appraised ;  but  did  not  include  Mealey 
and  her  children,  or  any  of  them,  as  a- part 
of  the  testator's  estate.     Abram  Tay- 

44  lor  died   intestate,  in  the  *year  1819, 
and   his  wife,  Betsy  Taylor,  qualified 

as  one  of  his  administrators. 

There  being  no  issue  of  the  marriage  of 
Abram  and  Betsy  Taylor,  his  distributees 
were  his  father  and  his  widow ;  and  be- 
tween them,  there  was  a  division  of  certain 
slaves,  of  which  the  said  Abram  died  pos- 
sessed. But  in  that  division,  the  woman 
Mealey  and  her  children  were  not  disposed 
of;  they  were  retained  by  Mrs.  Taylor, 
under  a  claim  of  title  in  her. 

Under  executions  against  Mrs.  Taylor  a 
number  of  Mealey 's  children  were  sold  by 
John  Wade,  a  sheriff  of  Franklin  county, 
who  became,  himself,  the  purchaser.  Mrs. 
Taylor  afterwards  became  involved  in  cer- 
tain law  suits,  with  the  personal  represen- 
tatives of  her  husband's  father;  and  in 
consideration  of  services  rendered  in  those 
suits,  transferred  her  right  in  the  negroes 
that  said  Wade,  deputy  sheriff  of  Franklin 
county,  held  under  his  purchase,  to  Giles 
W.  B.  Hale— the  transfer  being  for  the 
benefit  of  himself  and  his  brother  John  S. 
Hale.  Mrs.  Taylor  died  in  1849,  without 
issue;  and  John  S.  Hale  and  G.  W.  B. 
Hale's    personal    representatives,    brought 


an  action  of  detinue  against  Wade,  for  the 
negroes ;  and  in  that  suit  a  judgment  was 
recovered,  in  1853,  for  some  eighteen  or 
twenty  slaves,  the  descendants  of  Mealey, 
held  by  Wade  under  his  purchase.  The 
slaves,  thus  recovered,  were  divided  in 
January,  1854,  between  John  8.  Hale  and 
Alexander  B.  Hutcheson,  as  personal  repre- 
sentatives of  G.  W.  B.  Hale. 

In  September,  1854,'  a  suit  in  chancery 
was  brought  in  the  Circuit  court  of  Lynch- 
burg, the  bill  being  filed  by  the  surviving 
children  of  John  Clarkson,  the  testator, 
and  the  personal  representatives  of  those 
who  were  dead,  and  certain  grand-children 
of  the  testator,  against  John  S.  Hale, 
Alexander   B.    Hutcheson,     adminis- 

45  trator  of  *Giles  W.    B.  Hale,  together 
with     one     Wm.    Leftwich    and  one 

Moses  G.  Booth,  who  were  also  made  de- 
fendants. 

They  exhibit  with  their  bill  the  will  of 
their  ancestor,  John  Clarkson,  and  insist 
that  under  the  clause  of  his  will  above 
quoted,  disposing  of  the  slave  Mealey  and 
her  children,  ^*  Abraham  Taylor  and  Betsy, 
his  wife,  took  a  conditional  estate,  in  fee, 
or  rather  an  absolute  estate,  in  the  negro 
woman  Mealey  and  her  children,  defeasible 
upon  her  dying  without  issue  living  at  her 
death ;  and  in  that  event,  the  said  negroes 
would  go,  to  be  equally  divided,  among  the 
rest  of  the  children  of  the  testator;"  and 
that  upon  the  death  of  the  said  Abram  and 
Betsy  Taylor,  the  descendants  of  the 
woman  Mealey  passed  to  the  children  and 
grand-children  of  the  testator.  They  aver 
that  *4he  children  of  the  woman  IJealey, 
and  their  descendants,  are  numerous;  that 
they  do  not  know  the  number,  nor  the  ages, 
sexes,  and  names  of  all  of  them,  nor  in 
whose  possession  all  of  them  are.  They 
do  know,  however,  that  some  are  in  the 
possession  of  John  S.  Hale  and  Alex.  B. 
Hutcheson,  administrator  of  Giles  W.  B. 
Hale ;  some  are  in  possession  of  one  Moses 
G.  Booth,  and  some  in  the  possession  of 
one  Wm.  Leftwich."  And  they  call  upon 
each  one  of  the  defendants  to  say  what 
slaves,  in  his  possession  respectively,  are 
descendants  of  the  woman  Mealey,  the 
names,  ages,  and  sexes  of  each  slave,  and  by 
what  claim  of  title  they  are  held ;  and  pray 
that  the  said  slaves  may  be  surrendered  by 
the  plaintiffs,  and  be  sold  by  a  decree  of 
the  court,  and  the  proceeds  distributed 
among  those  entitled. 

The  defendants  demurred  to  the  bill ;  and 
among  other  grounds  of  demurrer,  insisted 
that  the  bill  was  multifarious.  The  cause 
was  heard  at  the  June  term,  1856,  upon  the 
demurrer;  and  the  following  is  an  extract 
from  the  decree   enteral  on  that  day: 

46  **And  the  *court  is  further  of  opinion, 
that  the  bill  is  multifarious,  in  unit- 
ing the  defendants,  Moses  G.  Booth  and 
Wm.  W.  Lreftwich,  John  S.  Hale  and  Alex- 
ander B.  Hutcheson,  in  the  same  suit, 
when  it  does  not  appear  that  the  said  de- 
fendants had  any  common  interest  in  the 
slaves  sought  to  be  recovered  by  the 
plaintiffs ;    and  would  now  sustain  the  de- 
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murrer,  if  the  plaintiffs  had  not  asked 
leave  to  dismiss  their  bill,  as  to  the  defend- 
ants Booth  and  I^eftwich.  The  court  doth, 
therefore,  adjudge,  order  and  decree,  that 
the  plaintiffs  have  leave  to  dismiss  their 
bill,  as  to  the  defendants,  Moses  G.  Booth 
and  Wm.  W.  Leftwich,**  Ac;  and  decreed 
costs  to  the  defendants.  There  were  other 
grounds  of  demurrer,  and  other  questions 
arose  upon  the  pleadings,  and  upon  a  motion 
to  send  the  case  back  to  rules ;  which,  in 
my  view  of  the  case,  as  it  stands  after 
the  bill  was  dismissed  as  to  the  defendants. 
Booth  and  L/eftwich,  it  is  not  necessary  to 
notice. 

Hale  and  Hutcheson  (the  bill  being  dis- 
missed as  to  the  others)  are  the  only 
defendants  against  whom  the  plaintiffs 
claim  the  right  to  recover  the  slaves  who 
were  the  children  of  Mealey,  and  their 
descendants.  As  against  these  two  defend- 
ants, it  is  very  questionable  whether  there 
was  any  sufficient  allegation,  even,  to 
give  the  plaintiffs  the  right  to  sue  in  equity 
for  the  recovery  of  the  slaves  sought  to  be 
recovered  of  Hale  and  Hutcheson. 

The  plaintiffs  do  not  allege  any  igdorance 
of  the  names,  sexes,  or  number  of  the 
slaves,  the  descendants  of  the  woman 
Mealey,  which  were  in  the  possession  of 
these  two  defendants.  They  allege  that 
they  are  ignorant  of  the  number,  names, 
ages  and  sex  of  all  the  descendants  of 
Mealey.  They  say  they  know  that  some  of 
them  are  in  possession  of  Hale  and  Hutche- 
son; but  they   no  where   allege   that  they 

are   ignorant  of  the  names,  number, 
47        age  *and  sex  of   these   slaves.     But, 

in  calling  upon  the  defendants.  Hale 
and  Hutcheson,  for  a  discovery,  the  plain- 
tiffs show  that  they  knew  in  fact  that  a 
number  of  slaves  had  been  received  by  the 
defendants.  Hale  and  Hutcheson,  of  a  cer- 
tain John  Wade,  in  an  action  of  detinue, 
tried  in  the  Circuit  court  of  Halifax,  at  the 
October  term,  1863.  As  to  these  slaves, 
their  number,  names  and  sex,  could  be 
easily  ascertained  from  the  record  of  that 
case,  of  which  the  plaintiffs  in  their  bill 
show  they  were  cognizant.  To  say  the 
least,^  it  is  not  clear  that  the  allegations  of 
the  bill,  if  true,  and  not  a  mere  pretence, 
are  sufficient  to  entitle  the  plaintiffs  to 
sue  in  equity,  upon  the  ground  of  seeking 
a  discovery.  See  Bass  v.  Bass,  4  Hen. 
andMnn.  478;  Hardin's  executor  v.  Hardin, 
2  Leigh  572 ;  Parker's  administrator  v.  Par- 
ker, 5  Leigh  149;  Armstrong  v.  Huntons,  1 
Rob.  R.  323.  But  however  this  may  be,  I 
think  it  very  clear,  that  on  the  hearing  of 
the  cause  the  bill  ought  to  have  been  dis- 
missed, (if  there  was  no  other  ground  of 
equity  jurisdiction  than  that  of  seeking  a 
discovery,)  because  it  then  appeared,  by 
conclusive  record  evidence,  that  the  allega- 
tions of  the  bill  on  which  it  was  sought  to 
found  the  right  to  a  discovery,  and  to  relief 
iu  equity  upon  that  ground,  were  mere 
colourable  pretexts  to  establish  the  juris- 
diction of  the  courts. 

It  is  true,  that  if  certain   facts  essential 
to  a    claim     purely    legal,    be   exclusiiirely 


within  the  knowledge  of  the  party  against 
whom  that  claim  is  asserted,  he  may  be 
required,  in  a  court  of  chancery,  to  disclose 
those  facts;  and  the  court  being  thus 
rightly  in  the  possession  of  the  cause,  will 
proceed  to  determine  the  whole  matter  in 
controversy.  But  this  rule  cannot  be  abused 
by  being  employed  as  a  mere  pretext  for 
bringing  causes  proper  for  a  court  of  law 
into  a  court  of  equity. 

If  the  answer  of  the  defendant  dis- 
48  closes  nothing,  and  *the  plaintiff 
supports  his  claim  by  evidence  in  his 
own  possession,  unaided  by  the  confessions 
of  the  defendants,  the  established  rules, 
limiting  the  jurisdiction  of  courts,  require 
that  he  should  be  dismissed  from  the  court 
of  chancery,  and  permitted  to  assert  his 
rights  in  a  court  of  law.  Russel  v.  Clarke's 
ex'ors,  7Cranch'sR.  69;  Jones  v.  Bradshaw 
A  als.,  16  Gratt.  355. 

In  the  case  before  us,  the  claim  of  the 
plaintiffs  is  not  aided  by  any  disclosures  or 
confessions  of  the  defendants  in  their 
answers ;  but  is  supported  by  evidence  ob- 
tained by  the  plaintiffs,  and  easily  accessi- 
ble; for  a  most  important  part  of  it  is 
obtained  from  the  public  records,  and  was 
well  known  to  the  plaintiffs.  They  had 
instituted,  in  the  county  of  Franklin,  their 
action  of  detinue  against  these  same  de- 
fendants, for  the  very  same  slaves  named 
in  the  decree  in  this  cause ;  and  they  were 
the  identical  slaves  which  the  defendants 
in  this  suit  had  received  of  John  Wade.  A 
comparison  of  the  decree  with  the  declara- 
tion in  the  one  case  and  the  judgment  in 
the  other,  shows  they  are  the  same  slaves. 
The  record  in  the  suit  against  Wade,  and 
the  depositions  of  Wade  and  Sam'l  Hale, 
taken  by  the  plaintiffs,  show  every  fact 
which  they  call  on  the,  defendants.  Hale 
and  Hutcheson,  to  disclose ;  and  conclusively 
show  that  their  claim  to  call  on  them  for  a 
discovery  was  a  mere  colourable  pretext  to 
establish  the  jurisdiction  of  the  court. 

But  it  is  said  that  the  jurisdiction  of  a 
court  of  equity  was  properly  invoked  in  this 
case,  because  the  will  of  the  testator  was  of 
doubtful  construction,  and  the  rights  of  the 
legatees  under  the  will  were  uncertain.  It 
is  sufficient  to  remark,  that  this  is  not  the 
case  of  an  executor  or  other  fiduciary  who, 
uncertain  how  to  execute  trusts  under  a  will, 
comes  into  a  court  of  equity,  invoking  its 
aid  to  construe  the  will  and  advise  him  of 
his  duties  and  obligations  under  it. 
49  Nor  is  it  a  suit  by  legatees,  *under  a 
will  for  distribution  of  certain  property 
among  them,  according  to  their  rights  un- 
der a  will,  which  they  ask  the  court  to  con- 
strue; and  which  property  is  already  in 
their  possession;  but  it  is  a  case  where 
parties  are  seeking,  in  a  court  of  equity,  to 
recover  certain  slaves  in  the  possession  of 
an  adverse  claimant.  Now,  the  fact  that 
the  title  to  the  property  they  are  seeking  to 
recover,  arises  out  of  a  will,  affords  no 
ground  for  equity  jurisdiction.  A  will  may 
be  construed  by  a  court  of  law  as  well  as  a 
court  of  equity.  It  is  done  every  day  where 
the    title    of   the  plaintiffs,  in  an  action  of 
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law,  arises  under  a  will.  It  was  done  with 
reference  to  this  very  will,  the  construction 
of  which  is  sought  in  this  suit ;  and  that, 
too,  by  these  same  plaintiffs,  in  an  action 
of  detinue  ag-ainst  one  of  the  original  de- 
fendants, Moses  Booth.  See  CJarkson  et 
al.  V.  Booth,  17  Gratt.  490. 

But  it  is  further  claimed,  that  a  court  of 
equity  will  take  jurisdiction  is  this  case,  to 
prevent  a  multiplicity  of  suits ;  because  in 
this  case  the  parties  not  only  seek  to  recover 
the  property  held  adversely  by  the  defend- 
ants, but  ask  for  a  sale  and  distribution  of 
that  property  among  the  various  parties 
entitled  thereto,  according  to  their  respec- 
tive rights.  To  hold  that  this  would  be  a 
ground  of  equitable  jurisdiction,  in  such  a 
case,  would  be  to  declare  that  equity  juris- 
diction depended  upon  the  number  of  plain- 
tiffs ;  and  that  where  there  is  a  purely  legal 
demand,  if  there  be  but  one  plaintiff,  he 
cannot  be  entertained  in  a  court  of  equity, 
but  must  bring  his  action  at  law ;  while  in 
a  claim  of  the  same  nature,  if  there  be  more 
than  one  plaintiff,  and  they  ask  for  a  di- 
vision of  the  property  among  them,  after  it 
is  recovered  of  an  adverse  claimant,  a  court 
of  equity  upon  that  ground  may  take  juris- 
diction, though  the  claim  be  one  purely 
legal,  and  the  parties  have  a  perfect  remedy 
at  law.  This  would  be  a  total  perversion 
of  all  those  rules  which  plainly  define 
50  *the  boundaries  of  the  two  jurisdic- 
tions of  courts  of  law  and  courts  of 
chancery. 

Upon  the  whole  case,  I  think  it  is  clear 
that  the  grounds  of  equity  jurisdiction  were 
colourable  only,  and  that  upon  the  hearing, 
the  bill  ought  to  have  been  dismissed.  The 
decree  ought  to  be  reversed. 

Decree  reversed. 


51 


*Burch,  Mayor,  v.  Hardwicke. 

January  Term,  1878,  RlchmoDd. 


I.  Prohibition— 5ttper«edeas.— In  a  case  of  prohibition, 
if  the  order  of  the  court  is  final  in  form  and  dls- 
poslnfiT  of  the  whole  case,  though  it  should  have 
been  Interlocutory,  a  tupertedeat  may  be  awarded 
to  it. 

a.  Same— Order— Pinal— How  Determined.*— In  such  a 
case,  whether  the  order  is  final  or  not,  must  be 
determined  by  looking  to  the  order  itself;  and  not 
by  enquiring  whether  it  should  or  should  not  have 
been  final. 

3.  3ame— Statute— Ultimate  Prayer  of  Botli  Petition 
and  Declaration.— The  common  law  mode  of  pro- 
ceedinfiT  in  prohibition  has  been  modified  by  the 
statute.  Code  of  i860,  ch.  155.  p.  658;  and  the  ultimate 
prayer,  Iwth  of  the  petition  and  declaration,  when 
one  is  necessary,  which  is  not  always  the  case,  is 
that  a  writ  of  prohibition  may  be  awarded;  and 
when  the  case  shall  have  been  fully  heard,  whether 
on  petition  and  answer  or  on  declaration  and 
formal  pleadings,  the  judsrment,  whether  for  or 
acrainst  the  Issuing  the  writ,  will  be  a  final 
judgment. 

4.  Petition- Wlien  Case  Decided  Plnaiiy.- When  the 

•See  note  to  Ambrouse  v.  Keller,  22  Gratt.  769. 


whole  case  is  presented  by  the  petition  and  answer 
to  the  rule,  and  only  a  question  of  law  is  involved, 
the  court  may  decide  the  case  finally  upon  these 
papers;  and  no  other  or  further  proceedings  are 
necessary. 

8.  Mayor— Chief  Executive  Officer— When  ProhiMtleo 
Will  Not  Lie.— Under  art  6,  s.  20,  of  the  constitation 
of  Virfflnia.  the  mayor  of  a  city  is  the  chief  execu- 
tive ofllcer  of  his  city,  and  as  such  is  authorixed  to 
supervise  the  other  ofllcers  thereof  in  the  execu- 
tion of  their  duties.  In  investlffatinsr  charres 
asrainst  the  chief  of  police,  he  acts  as  the  chief 
executive  ofllcer  of  the  city,  and  not  as  a  conrt: 
and  a  writ  of  prohibition  will  not  lie  to  restrain 
him  from  proceeding  with  the  investigation. 

6.  5«me— Same— Co-Ordinate  with  Corporation  Ceart 
—The  mayor,  when  acting  as  chief  executive  officer 
of  the  city,  is  in  no  sense  or  to  any  degree  tbe 
inferior  of  the  corporation  court;  nor  is  he  In  aoy 
wise  subject  to  its  superintendence.  They  are  dis> 
tlnct  and  co-ordinate  departments  of  the  conN>> 
rate  government 

52  *Thi8    was   a    writ  of  error   to  the 
judgment  of  the  corporation  court  of 

Lynchburg,  prohibiting  George  H.  Burch, 
mayor  of  the  city  of  Lynchburg,  from  pro- 
ceeding to  investigate  charges  against  Wm. 
W.  Hardwicke,  the  chief  of  police  of  the 
city.  Hardwicke  applied  to  the  judge  of 
the  corporation  court  of  Lynchburg  for  a 
writ  of  prohibition,  to  restrain  the  mayor 
from  investigating'  charges  made  against 
Hardwicke,  as  chief  of  police,  by  several 
citizens,  on  the  ground  that  the  mayor  had 
no  jurisdiction  to  make  the  investigation, 
but  that  by  the  charter  of  the  city  the  power 
was  vested  in  police  commissioners.  The 
Judge  issued  the  writ ;  and,  upon  the  hear- 
ing of  the  cause,  made  the  prohibition  ab- 
solute. And  Burch,  thereupon,  applied  to 
this  court  for  a  writ  of  error;  which  was 
awarded.  The  case  is  stated  in  the  opinion 
of  the  court. 

Halsey,  for  the  appellant. 

Kirkpatrick  and  Goggin,  for  the  appellee. 

BOULDIN,  J.,  delivered  the  opinion  of 
the  court.  This  case  comes  before  the  court 
on  a  writ  of  error  to  a  judgment  of  the  cor- 
poration court  of  the  city  of  Lynchburg,  in 
a  case  of  prohibition. 

The  case  was  briefly  this:  In  September 
1872,  James  Casey,  C.  J.  Aikers,  John 
Henry  and  James  M.  Casey,  citizens  of  the 
city  of  Lynchburg,  presented  their  petition 
to  George  H.  Burch,  as  mayor  of  said  city, 
preferring  charges  of  misconduct  in  office 
and  neglect  of  duty  against  William  W. 
Hardwicke,  as  chief  of  police  of  said  city; 
and  praying  the  said  Burch,  as  mayor  and 
chief  executive  officer  of  the  city  aforesaid, 
after  due  notice  to  said  Hardwicke,  to  en- 
quire into  and  investigate  said  charges; 
and  if  they  should  be  established,  that 
said  Hardwicke  should  be  removed  from 
office. 

53  *The   application    was   made  under 
the  20th  section   of   the  6th  article  of 

the  constitution  of  the   State,  a  portion  of 
which  is  as  follows: 
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Sec.  20.  There  shall  be  chosen  by  the 
electors  of  every  city  a  mayor,  who  shall  be 
the  chief  executive  oflffcer  thereof,  and  who 
shall  see  that  the  duties  of  the  various  city 
officers  are  faithfully  performed.  He  shall 
have  power  to  investigate  their  acts,  have 
access  to  all  books  and  documents  in  their 
offices,  and  may  examine  them  and  their 
subordinates  on  oath.  The  evidence  given 
by  persons  so  examined,  shall  not  be  used 
against  them  in  any  criminal  proceedings. 
He  shall  also  have  power  to  suspend  or  re- 
move such  officers,  whether  they  be  elected 
or  appointed,  for  misconduct  in  office  or 
neglect  of  duty,  to  be  specified  in  the  order 
of  suspension  or  removal ;  but  no  such  re- 
moval shall  be  made  without  reasonable 
notice  to  the  officer  complained  of,  and  an 
opportunity  afforded  to  be  heard  in  his  de- 
fence." 

These  provisions  of  the  State  constitution 
constitute  a  portion  of  the  laws  for  the 
government  of  the  city,  which  the  courts, 
the  mayor,  the  officers  of  the  city,  and  the 
citizens,  are  alike  bound  to  respect.  And 
acting,  as  he  supposed,  in  obedience  and 
conformity  to,  and  under  authority  of  these 
provisions,  the  mayor,  as  the  chief  execu- 
tive officer  of  the  city,  seems  to  have  given 
to  the  appellee,  Hardwicke,  notice,  as  re- 
quired by  law,  that  he  should  proceed 
to  investigate  the  charges  of  misconduct 
preferred  as  aforesaid  against  him.  Hard- 
wicke appeared  and  denied  the  authority  of 
the  mayor  to  proceed  with  the  investigation ; 
but  his  objection  was  overruled;  and  the 
mayor  avowed  his  purpose  to  proceed. 
Whereupon,  Hardwicke  presented  his  peti- 
tion to  the  Judge  of  the  corporation  court, 
supported  by  affidavit,  praying  for  a  rule 
against  the  mayor  and  the  citizen  afore- 
said, to  show  cause  why  a  writ  of 
54  prohibition  should  not  issue  ^against 
them,  restraining  said  mayor  from 
taking  jurisdiction  to  try  said  Hardwicke, 
and  the  citizens  aforesaid  from  prosecuting 
their  charges  before  said  Mayor. 

The  mayor  answered  the  rule;  setting 
forth  the  authority  under  which,  as  chief 
executive  officer  of  the  city,  he  deemed  it 
his  duty  to  investigate  the  charges  against 
the  chief  of  police,  and  if  necessary  to  re- 
move him. 

The  questions  presented  were  purely  mat- 
ters of  law;  no  question  of  fact  being 
raised.  On  the  11th  day  of  November,  1872, 
the  court  rendered  the  following  judgment : 

**This  day  came  again,  as  well  the  plain- 
tiff as  the  defendant,  George  H.  Burch,  by 
their  attorneys ;  and  the  defendants,  James 
Casey,  John  Henry,  C.  J.  Aikers  and  James 
M.  Casey,  who  appear  to  have  had  legal 
notice  of  this  motion — they  were  solemnly 
called,  but  came  not ;  whereupon,  the  plain- 
tiff and  the  defendant,  Greorge  H.  Burch, 
being  fully  heard,  it  is  considered  by  the 
court  that  the  commonwealth's  writ  be 
awarded  the  plaintiff,  to  prohibit  the  de- 
fendant, Greorge  H.  Burch,  mayor  of  the 
city  of  L#ynchburg,  from  proceeding  to  try 
or  remove  from  office  the  said  plaintiff, 
William  W.  Hardwicke,    as   chief  of  police 


of  the  city  of  Lynchburg,  and  to  absolutely 
suspend  all  further  proceedings  against  said 
plaintiff,  on  the  petition  of  the  defendants, 
James  Casey,  John  Henry,  C.  J.  Aikers 
and  James  M.  Casey ;  and  that  the  defend- 
ant, George  H.  Burch,  do  pay  to  the  plain- 
tiff his  costs  by  him  in  this  behalf  expended^ 
And  the  said  defendant  in  mercy,  &c.  &c. " 

To  this  judgment  Burch  obtained  a  writ 
of  error  from  this  court ;  on  which  the  case 
now  comes  before  us.  ^ 

A  preliminary  objection  has  been  taken 
by  the  counsel  for  the  defendant  in  error, 
and  urged  with  great  earnestness  and  abil- 
ity, that  the  writ  of  error  should  be 

55  dismissed,  *as  improvidently  awarded, 
because,  as  they   contend,    the  judg- 
ment of  the   court  below   was  interlocutory 
merely,  and  not  final. 

To  sustain  this  position  they  have  col- 
lected with  much  industry,  the  ancient 
common  law  authorities,  showing,  as  the 
law  aforetime  was,  that  the  award  of  the 
writ,  in  a  contested  case,  was  a  preliminary 
proceeding;  and  from  such  preliminary 
proceeding,  that  no  appeal  would  lie. 

Were  this  conceded  to'  be  now  law,  it 
would  only  show  that  in  making  such  pre- 
liminary order,  the  court  should  be  careful 
not  to  make  it  final  on  its  face,  so  as  to  put 
the  case  beyond  the  further  control  of  the 
court ;  that  it  would  be  error  in  the  court  to 
make  such  order  a  final  one ;  but  it  certainly 
does  not  show  that  the  court,  if  it  really 
intends  to  enter  a  final  order,  making  an 
end  of  the  case,  may  not  do  so  in  any  stage 
of  the  cause,  however  premature  such  action 
may  be ;  nor  does  it  show  that  such  order 
is  not  final,  because  it  is  premature.  This 
would  be  to  ms^ke  the  finality  of  a  judgment 
depend  on  its  propriety ;  to  make  a  judgment 
intended  by  the  court  to  be  final,  and  actu- 
ally final  in  its  terms,  interlocutor3%  because 
erroneous;  to  confound  what  has  in  fact 
been  done  with  what  ought  to  have  been 
done. 

We  think  it  cannot  be  seriously  ques- 
tioned, that  a  court  may  in  fact  enter  a 
final  judgment  in  any  stage  of  the  cause, 
however  erroneous  or  premature  it  may  be ; 
and  that  when  such  judgment  is  so  entered, 
it  may  be  reviewed  by  the  appellate  tribu- 
nal, as  a  final  judgment.  How,  then,  do 
we  ascertain  when  a  judgment  or  decree  is 
final?  That  must  always  be  ascertained, 
not  by  enquiring  what  ought  to  have  been 
done  by  the  court,  but  by  inspecting  the 
terms  of  the  judgment  or  decree,  and  learn- 
ing from  its  face  what  has  been  done.  If 
it  appears  on  the  face  of  the  judgment 

56  or  decree,  that  **further*action  in  the 
cause  is  necessary  to  give  completely 

the  relief  contemplated  by  the  court,  then 
the  decree  is  to  be  regarded  not  as  final, 
but  interlocutory."  But  **when  a  decree 
makes  an  end  of  a  case,  and  decides  the 
whole  matter  in  controversy,  costs  and  all, 
leaving  nothing  further  for  the  court  to  do, 
it  is  certainly  a  final  decree.'*  These  prin- 
ciples have  been  repeatedly  announced  by 
this  court,  in  chancery  causes,  and  have 
been  very  recently  reaffirmed  in  the  latest 
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case  on  the  subject:  Ambrouse's  heirs  v. 
Keller,  22  Gratt.  769.  The  same  principle 
applies  to  judgments. 

Applying^  these  principles  to  the  'judg- 
ment before  us,  vre  think  it  impossible  to 
reach  any  other  conclusion  than  that  it  is 
in  form,  substance  and  intent  a  final  judg- 
ment. It  grants  to  the  defendant  all  the 
relief  prayed  for,  and  all  contemplated  by 
the  court,  to  wit :  a  peremptory  writ  of  pro- 
hibition; it  gives  him  his  costs;  and  closes 
with  the  formal  conclusion  to  final  judg- 
ments, '^and  the  defendant  in  mercy,  &c." 
Thus  deciding  **the  whole  matter  in  con- 
troversy, costs  and  all,  leaving  nothing 
further  for  the  court  to  do. '  * 

If  such  a  judgment  be  not  final,  it  is  diffi- 
cult to  conceive  the  terms  in  which  a  final 
judgment  should  or  could  be  rendered.  It 
might,  at  common  law,  have  been  erroneous 
as  premature ;  but  would  not  on  that  ac- 
count be  less  final. 

But,  the  common  law  proceeding  in  con- 
tested cases,  was  based  on  forms  and 
fictions  which  have  been  long  abolished, 
both  in  England  and  Virginia;  and  the 
proceeding  now  Is  very  different  and  far 
more  simple.  See  opinion  of  this  court, 
delivered  by  Judge  Moncure,  in  the  cases 
of  Mayo,  mayor,  &c.,  v.  James,  12  Gratt. 
17 ;  and  Supervisors  of  Culpeper  v.  Gorrell, 
&c.,  20  Gratt.  484,  and  authorities  cited. 

The  plaintiff,  in  prohibition  at  com- 
57  mon  law,  in  a  seriously  ^contested 
*  case  did  not  pray  in  his  declaration 
that  a  writ  of  prohibition  might  be  awarded 
him ;  but  his  complaint  was  based  entirely 
on  the  fiction  that  such  writ  had  already 
issued,  and  that  the  defendant  was  in  con- 
tempt for  proceeding  with  his  suit  regard- 
less of  the  writ ;  when,  in  point  of  fact,  no 
such  writ  had  ever  issued ;  and  the  prayer 
of  the  declaration  was,  not  that  a  writ  of 
prohibition  should  issue,  but  for  damages 
against  the  defendant,  for  disregarding  the 
writ  assumed  as  aforesaid  to  have  been 
issued.  See  1  Wm*s.  Saunders,  p.  136,  &c., 
where  the  declaration  is  given  in  full.  The 
fact  thus  assumed  was  not  traversable ;  and 
the  issuing  pro  forma  of  the  writ,  or  the 
fiction  that  it  had  issued,  being  at  common 
law  the  foundation  of  the  proceeding,  the 
original  award  of  the  writ,  if  in  fact  made, 
was  regarded  a  preliminary  order  not  to  be 
appealed  from. 

But,  by  the  provisions  of  chapter  155, 
Code  of  1860,  p.  658,  taken  from  the  Code 
of  1849,  these  cumbrous  forms  and  useless 
fictions  of  the  common  law  have  been  dis- 
pensed with ;  and  the  ultimate  prayer,  both 
of  the  petition  and  declaration,  when  one 
is  necessary,  (which  is  not  always  the  case, ) 
that    a    writ    of    prohibition    may    be 


IS 


awarded;  and  when  the  case  shall  have 
been  fully  heard,  whether  on  petition  and 
answer,  or  on  declaration  and  formal  plead- 
ings, should  the  court  be  of  opinion  that 
the  writ  ought  to  go,  it  will  be  awarded, 
not  as  a  preliminary  or  original  writ,  but 
as  a  writ  of  execution,  with  costs  (and 
damages,  if  proper,)  to  the  plaintiff;  and 
the  case  is  at  an  end — the  judgment  is  final. 


And  so,  in  like  manner,  should  the  defend- 
ant succeed,  final  judgment  will  be  entered 
for  him,  with  costs.  See  Supervisors  of 
Culpeper  v.  Gorrell,  and  others  above  cited, 
where  the  entire  proceeding,  from  the  com- 
mencement to  final  judgment,  was  in  this 
court.  That  case  can  in  no  material  mat- 
ter  be   distinguished    from  the  case 

58  before  us ;  and  *the  judgments  in  each 
are  in  form  and  effect   the  same,  and 

alike  final.  The  principle  established  in 
that  case  is  this:  that  a  declaration,  if 
deemed  necessary  by  the  court,  or  if  de- 
manded by  the  defendants,  would,  as  a  gen- 
eral rule,  be  required  by  the  court  below ; 
but,  that  it  is  not  in  all  cases  necessary ; 
that  if  the  case  be  as  fully  presented  on 
the  petition  and  answer,  as  it  could  be  by 
declaration,  a  declaration  would  be  a  useless 
form,  and  may  be  dispensed  with.  It  was 
dispensed  with  by  this  court  in  that  case, 
although  demanded  by  the  defendant.  But 
no  declaration  having  been  demanded  by 
defendant  in  this  case,  the  question  does 
not  arise. 

We  are  of  opinion,  therefore,  that  the 
judgment  of  the  court  below  was  final,  and 
that  the  writ  of  error  was  not  improvidently 
awarded. 

This  brings  us  to  the  consideration  of  the 
errors  assigned  by  the  plaintiff  in  error. 
And  in  the  view  taken  of  the  case  by  the 
court,  it  will  only  be  necessary  to  consider 
the  fourth  error,  which  is  as  folUows: 

^*4.  Because  the  mayor  of  a  city,  in  in- 
vestigating the  acts  of  a  city  officer,  and 
suspending  or  removing  him  for  misconduct 
in  office,  does  not  sit  as  a  judicial  tribunal, 
but  simply  as  an  executive  officer  admin- 
istering the  government  of  the  city,  in 
respect  of  which  there  is  no  remedy  by  writ 
of  prohibition ;  this  being  a  remedy  which 
a/pplies  exclusively  to  courts." 

The  court  is  of  opinion  that  the  objection 
is  well  taken. 

The  writ  of  prohibition  is  an  ancient 
common  law  remedy,  issuing  from  the  su- 
perior courts  of  common  law  to  the  inferior 
courts,  to  restrain  the  latter  from  excess  of 
jurisdiction.  •  Its  object  was  to  keep  within 
the  limits  and  bounds  of  their  several  ju- 
risdictions the  various  courts  of  the  realm. 
See  8  Bacon's  Abr.  title  Prohibition,  p. 
206.    The  injury  for  which  the  common 

59  law  provided  *a  remedy  by  the  writ  of 
prohibition,  says  Sir  William  Black- 
stone,  *48  that  of  encroachment  of  juris- 
diction, or  calling  one  non  coram  judice,  to 
answer  in  a  court  that  has  no  legal  cog^- 
nizance  of  the  cause."  And  he  goes  on  to 
say  that  the  writ  issues  from  the  superior 
court,  * 'directed  to  the  jtidge  and  parties  of 
a  suit  in  any  inferior  court,  commanding 
them  to  cease  from  the  prosecution  thereof, 
upon  a  suggestion  that  either  the  cause 
originally,  or  some  collateral  matter  arising 
therein,  does  not  belong  to  that  jurisdiction, 
but  to  the  cognizance  of  some  other  conrt. ' ' 
3  Black.  Com.  p.  111-12.  And  this  account 
of  the  object  and  functions  of  the  writ  has 
been  approved  by  English  jurists  and  ele- 
mentary writers  too   numerous  to  mention. 
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The  same  restriction  of  the  writ  to  ju- 
dicial proceedings — to  courts  alone — has 
been  distinctly  and  repeatedly  sanctioned 
by  this  court.  In  the  case  of  Mayo,  mayor, 
Ac.  V.  James,  12  Gratt.  23,  Judge  Moncure, 
speaking  for  the  court,  says  of  the  writ  of 
prohibition:  *'It  is  in  effect  a  proceeding 
between  courts — a  superior  and  an  inferior 
—and  is  the  means  whereby  the  superior 
exercises  its  due  superintendence  over  the 
inferior,  and  keeps  it  within  the  limits  and 
bounds  of  the  jurisdiction  prescribed  to  it 
by  law."  Again:  In  the  case  of  The  Su- 
pervisors of  Culpeper  v.  GorrcU  &  others, 
20  Gratt.  484,  522,  the  court  say:  *'A  pro- 
hibition is  a  proper  remedy  to  restrain  an 
inferior  court  from  acting  in  a  matter  of 
which  it  has  no  jurisdiction,  or  from  ex- 
ceeding the  bounds  of  its  jurisdiction.'* 

It  thus  appears  that  both  in  England  and 
in  Virginia  the  writ  of  prohibition  is  a 
proceeding  between  courts  alone.  And  fur- 
thermore :  That  such  courts  must  bear  the 
relation  of  superior  and  inferior ;  the  supe- 
rior having  authority  to  exercise  due  super- 
intendence over  the  inferior." 
60  *Now,  it  cannot  with  any  propriety 

be  said,  in  the  first  place,  that  the 
mayor  of  a  city,  constituted  by  law  the 
chief  executive  officer  thereof,  and  clothed 
with  discretionary  power  to  supervise  the 
officers  in  his  own  department,  to  investi- 
gate their  conduct,  and  to  remove  them 
from  office,  acts  as  a  coUrt,  in  the  discharge 
of  these  executive  functions.  That  would 
be  to  confound  the  functions  of  the  judicial 
and  executive  departments.  Nor  is  the 
mayor,  when  acting  as  chief  executive 
officer  of  the  city,  in  any  sense  or  to  any 
degree  the  inferior  of  the  corporation  court, 
or  any  wise  subject  to  its  superintendence. 
They  are  distinct  and  co-ordinate  depart- 
ments of  the  corporate  government;  as 
much  so  as  the  executive  and  judicial  de- 
partments of  the  state  and  federal  gov- 
ernments; and  neither  has  the  right  to 
supervise  and  control  the  other  in  the  dis- 
charge of  their  respective  duties.  In  Mar- 
bury  V.  Madison,  1  Cranch's  R.  137,  170, 
Ch.  J.  Marshall,  speaking  of  courts  inter- 
fering with  the  discretionary  powers  of  the 
executive,  says:  **It  is  scarcely  necessary 
for  the  court  to  disclaim  all  pretensions  to 
such  a  jurisdiction.  An  extravagance  so 
absurd  and  excessive  could  not  have  been 
entertained  for  a  moment.  The  province 
of  the  court  is  solely  to  decide  on  the  rights 
of  individuals ;  not  to  inquire  how  the  ex- 
ecutive or  executive  officers  perform  duties 
in  which  they  have  a  discretion.  Questions 
in  their  nature  political,  or  which  by  the 
constitution  and  the  laws  are  submitted  to 
the  executive,  can  never  be  made  in  this 
court."  The  principle  thus  affirmed  by  Ch. 
J.  Marshall,  in  Marbury  v.  Madison,  has 
been  reaffirmed  in  numerous  later  cases  in 
the  U.  S.  supreme  court.  See  Gaines  v. 
Thompson,  7  Wall.  U.  S.  R.  347,  and  cases 
there  cited. 

On  the  conceded  facts  of  this  case 
the  court  is  of  opinion,  that  the  plain- 
tiff Jin     error,     whilst    investigating   the 


charges  of  misconduct  in  office  and 
61        neglect    of   duty,    *pref erred   against 

William  W.  Hardwicke,  as  chief  of 
police  of  the  city  of  Lynchburg,  was  acting, 
not  as  a  court,  but  as  chief  executive  officer 
of  the  city,  supervising  the  conduct  of  a 
person  regarded  by  him  an  inferior  officer 
in  his  own  department ;  that  the  power  of 
removal  in  such  case  is  a  discretionary 
power  vested  in  him  as  chief  executive 
officer  of  the  city ;  and  in  that  character, 
that  he  was  not  inferior  to  the  corporation 
court;  and  was  no  wise  subject  to  its 
superintendence  or  control ;  and,  as  a  nec- 
essary consequence,  that  the  writ  of  pro- 
hibition was  improvidently  and  erroneously 
awarded. 

The  judgment  of  the  corporation  court 
must  be  reversed,  with  costs  to  the  plaintiff 
in  error,  and  a  judgment  entered  in  his 
favor,  discharging  the  rule,  and  giving 
him  his  costs  in  the  corporation  court. 

Other  questions  of  much  interest  and  im- 
portance have  been  pressed  on  the  court, 
with  great  force  of  argument,  by  the  coun- 
sel on  both  sides ;  but,  as  the  case  goes  ofiP 
on  a  question  of  jurisdiction,  the  court  has 
not  thought  it  necessary,  or  even  proper, 
that  these  questions  should  be  decided. 

ANDERSON,  J.,  did  not  concur  in  the 
opinion,  on  the  preliminary  question ;  but 
he  concurred  on  the  merits. 

Judgment  reversed. 
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*Crouch  &  als.  v.  Davis'  Ex'or. 

January  Term.  1878,  Richmond. 


I.  Wills —Creditor  — LcffstM— Modem    Tendoncy.*— 

Thouffh  the  rale  that  a  lesracy  will  be  held  as  a 
satisfaction  of  a  debt  due  from  the  testator  to  the 
legatee,  still  nominally  exists,  the  tendency  of  the 
more  recent  decisions  is  to  consider  the  bequest  a 
bounty,  and  not  the  discharve  of  an  obligation; 
and  the  courts  now  lay  hold  of  any  circumstances, 
however  trlflinff,  for  the  purpose  of  repelling  the 
presumption  that  the  legacy  was  intended  as  a 
satisfaction  of  the  debt 
a.  8— o— HsBMi  5«mo.— p..  an  unmarried  man.  made 
his  will  in  March  1860,  and  died  in  February  1863. 
By  the  first  clause  of  his  will  he  fflres  to  his  three 
nieces  $16,000,  to  be  equally  divided  between  them ; 
and  by  a  subsequent  clause  he  ffires  to  their 
brother  I6,00a  He  was  guardian  of  his  nieces; 
and  was  indebted  to  them  as  guardian  at  the  time 
he  made  his  wllL  There  was  a  legacy  of  ISO.000  to 
Ann,  a  servant,  and  her  children,  whom  he  set 
free,  which  he  directed  his  executors  to  invest  in 
State  bonds  and  hold  for  their  benefit;  and  what- 
ever balance  he  might  be  worth  he  gave  to  his 
sister  C.  and  her  children.  He  owned  a  consider- 
able estate,  real  and  personal.  Hkld:  That  under 
the  circumstances  of  his  case,  the  legacy  to  the 

•Creditor— Legatee.— In  Glover  v.  Patten,  17  Sup. 
Ct.  Rep.  417,  the  court,  citing  among  others  the  prin- 
cipal case  as  authority,  said,  "The  appellants  rely 
*  *  upon  the  general  proposition  that,  where  a 
debtor  bequeaths  to  his  creditor  a  legacy  equal  to 
or  greater  than  the  amount  of  his  debt,  it  shall  be 
presumed,  in   the  absence  of  a  contrary  intent 
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nieces  was  not  in  satisfaction  of  the  debt  due  to 

them. 
3.  Invcstmeiit  In  Confederate  Bonds  by  Order  of  Court. 

—The  executor  in  1864  filed  his  bill  to  have  the 
direction  of  the  court  in  the  administration  of  the 
estate:  and  under  an  order  of  the  court  authoriz- 
ing him  to  Inrest  the  moneys  in  his  hands  in  Con- 
federate or  State  bonds,  he  invested  in  Confederate 
bonds.  These,  and  nearly  the  whole  of  his  testa- 
tor's personal  estate,  became  worthless  by  the 
results  of  the  war.  And  it  turns  out  that  he  owed 
a  considerable  amount  of  debts. 

Held: 
I.  Legacies— Charge  on  Real  Estate.*— The  legacies, 

as  well  as  the  debts,  are  a  charge  upon  the  real 

estate. 
63        ♦».  Executor  — Reaponalblllty—Legateej.— The 

executor  is  not  responsible,  under  the  cir- 
cumstances, for  the  failure  to  invest  the  $90,000 
given  to  Ann  and  her  children,  in  bonds  of  the 
State  of  Virginia. 

3.  Sane— Sane— Creditors.— As  it  did  not  appear 
that  the  creditors  were  willing  to  receive  the 
Confederate  currency,  the  executor  is  not  re- 
sponsible for  the  loss  sustained  by  the  invest- 
ment 

4.  Confederate  Currency— Legaclea— How  Payable.— 

Though  the  testator  died  in  186S.  when  Confeder- 

inf  erable  from  the  will,  that  the  legacy  was  intended 
to  be  in  satisfaction  of  the  debt.  Had  Mrs.  Patten, 
subsequent  to  the  execution  of  the  agreement  of 
September,  1886,  made  special  bequests  to  her 
daughters,  or  either  of  them,  of  amounts  equal  to  or 
greater  than  the  amount  of  her  indebtedness  to 
them,  the  rule  might,  perhaps,  be  invoked  as  an 
answer  to  their  claim ;  but  the  rule  is  in  fact  nothing 
more  than  a  presumption,  and  may  be  rebutted  by 
slight  evidence  that  such  was  not  the  intention  of 
the  testator."    See  also,  S  Min.  Inst  (4th  Ed.)  pt  1, 

BOS. 

^Legacies— Charge  on  Real  Estate.— In  Smith  v.  Ma- 
son, 80  Va.  716, 17  S.  E.  Rep.  8,  the  following  language 
of  JUDGB  Staples,  in  the  principal  case,  is  quoted 
and  approved:  "It  is  universally  conceded  that  as 
a  general  rule,  the  personal  estate  is  the  natural 
primary  fund  for  the  payment  of  legacies.  Whether 
they  are  chargeable  on  the  land,  when  the  personal 
property  proves  deficient  is  always  a  question  of 
intention.  When  the  charge  is  not  created  in  express 
terms,  it  may  be  established  by  implication." 

In  Lee  v.  Lee,  88  Va.  807,  14  S.  E.  Rep.  634,  the  court 
citing  the  principal  case,  said:  "As  a  general  rule 
the  personalty  is  not  only  the  primary  but  the  only 
fund  for  the  payment  of  legacies.  The  testator, 
however,  may  charge  the  land,  and  this  may  be  done 
either  expressly  or  by  implication:  but  in  any  case 
the  intention  to  charge  must  be  clear— so  clear  as  to 
admit  of  no  reasonable  doubt  Hence,  when  the 
land  is  not  charged  and  there  is  a  deficiency  of 
personalty,  the  legacies' abate  to  the  extent  of  such 
deficiency." 

In  this  latter  case  "it  was  held  that  the  intention 
of  the  testator  to  charge  the  legacy  on  the  person- 
alty was  deducible  from  the  circumstances  therein." 
Smith  V.  Mason,  80  Va.  716, 17  S.  E,  Rep.  8.  See  Wood 
V.  Sampson,  26  Oratt  848,  also  holding  that  "whether 
general  pecuniary  legacies  are  chargeable  on  real 
estate  is  always  a  question  of  intention."  and  laying 
down  the  rule  that  this  intention  is  to  be  obtained 
from  the  facts  and  circumstances  and  not  from 
parol  evidence  of  declarations  of  intention  of  the 
testator. 


ate  treasury  notes  were  the  currency  of  the 
country,  yet  the  will  having  been  made  In  185B. 
this  is  the  time  to  which  we  are  to  look  to  ascer- 
tain his  intention:  and  the  legacies  were  not 
therefore,  payable  in  Confederate  currency. 

8.  Executors— Choocs  In  Action— Liability^— Burden  off 
Proof.— It  appearing  that  a  large  number  of  debts 
were  due  to  the  deceased,  many  of  them  by  per- 
sons living  out  of  the  State,  others  reported  bad, 
and  others  good  or  doubtful— if  the  executor  has 
not  brought  suit  to  recover  those  reported  good 
or  doubtful,  from  persons  living  in  the  State,  the 
burthen  is  on  him  to  show  that  they  could  not  te 
recovered. 

6.  Donldllary  Executor— Foreign  Agent.— The  testa- 
tor owning  land  in  Arkansas,  and  there  being  no 
agent  of  his  there,  the  executor  in  Virginia  may 
employ  and  pay  an  agent  to  attend  to  it 

Hector  Davis,  a  citizen  of  Richmond, 
died  in  February  1863.  He  left  a  will  which 
bore  date  on  the  21  st  of  March  1SS9,  and 
which  was  duly  admitted  to  probate  in  the 
Circuit  court  of  the  city  of  Richmond. 

By  the  first  clause  of  his  will  the  testator 
gSLve  to  his  nieces  Jennie,  Sallie  and  Bettie 
Davis,  the  sum  of  fifteen  thousand  dollars, 
to  be  equally  divided  between  them.  He 
then  g'ave  to  his  servant  woman  Ann,  her 
freedom,  to  be  removed  out  of  the  State 
with  her  four  children ;  and  after  their  re- 
moval, the  sum  of  twenty  thousand  dollars ; 
Ann  to  have  the  interest  on  one-fitth  of 
the  amount,  and  the  interest  of  the  balance 
to  be  expended  in  raising^  the  children  until 
they  come  of  a.ge ;  then  the  principal  to  be 
given  them.  And  he  wished  the  said 
amount  to  be  invested  in  State  stock 
64  by  his  executors,  *and  applied  as 
aforesaid.  He  gave  to  his  nephew  R. 
D.  James  the  sum  of  five  thousand  dollars. 
And  then  he  says :  *  *  Whatever  balance  I  maj 
be  worth  I  want  given  to  my  sister  Ann 
Crouch  and  her  children.'*  He  appointed 
R.  D.  James  and  Franklin  Matthews  his 
executors;  the  first  of  whom  qualified  as 
such. 

The  testator  left  a  large  estate.  His 
stocks  in  various  banks  were  appraised  in 
the  then  currency,  at  $67,960,  his  other 
stocks,  public  bonds,  slaves  and  furniture 
were  appraised  at  23,040=891,020.  He  owned 
besides,  real  estate  in  Richmond  and  in  the 
State   of   Arkansas,    and  there  were  many 

tExecutors— Ctaoses  In  Action— LInbillty.— In  Rstlll 
V.  McClintic,  11  W.  Va.  416,  the  court  citing  the  prin- 
cipal case  as  authority,  said,  *lt  is  true  as  a  general 
rule,  that  if  an  administrator  reports  debts  as  sol- 
Tent  or  doubtful,  it  is  his  duty  to  produce  proof  of 
his  exculpation  from  responsibility  for  them.  He 
should  show  why  such  claims  have  not  been 
collected." 

But  in  Wimbish  ▼.  Blanks,  76  Va.  808,  the  court, 
making  reference  to  the  principal  case,  said  it  was 
by  no  means  certain  that  the  rule  as  to  liability  of 
an  execufor  for  the  collection  of  choees  in  acdon 
belonging  to  his  testator  laid  down  in  the  principal 
case  extended  to  mere  trustees  for  the  collectlcKi 
and  payment  of  debts  Uke  the  case  at  bar.  The 
court  suggests  that  there  Is  well  defined  distinction 
between  the  trust  which  devolves  on  executors  and 
that  with  which  trustees  are  invested. 
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debts  due  to  him ;  many  of  them,  however, 
due  from  persons  living'  in  the  southern 
states.  He  was  also  largely  indebted  to 
others  at  the  time  of  his  death. 

In  the  year  1864  James,  the  executor,  in- 
stituted a  suit  in  equity,  in  the  Circuit 
court  of  the  city  of  Richmond,  ag-ainst  all 
the  leg'atees  in  the  will,  asking  for  directions 
in  the  administration  of  the  estate.  In  this 
suit  an  order  was  made  on  the  25th  of  No- 
vember 1864,  that  James  should  deliver  to 
Mrs.  Crouch  and  her  children  the  real  estate 
of  the  testator,  and  pay  her  the  net  rents 
which  had  accrued  thereon  since  his  death. 
The  papers  in  this  case,  except  the  orders 
in  the  order  book,  were  destroyed  in  the  fire 
-  of  April  3d,  1865. 

In  September  1865,  Ann  Crouch,  by  her 
husband  Wm.  S.  Crouch,  as  her  next  friend, 
and  her  children,  filed  their  petition  in  the 
Circuit  court  of  the  city  of  Richmond,  in 
which  they  referred  to  the  will  of  Hector 
Davis,  the  suit  that  had  been  brought  by 
James,  the  executor,  the  decree  of  the  25th 
of  November  1864,  and  the  destruction  of 
the  orig'inal  papers  in  the  cause,  and  stated 
that  James  had  not  settled  an  account  of 
his  administration  upon  the  estate,  and 
that  he  had  failed  and  refused  to  deliver 
the  real  estate  to  the  petition,  or  to 
65  *pay  her  the  rents ;  but  had  retained 
the  same  in  his  possession,  and  had 
collected  the  rents  thereof.  They  therefore 
prayed  that  said  James  mig'ht  be  attached 
for  his  contempt,  and  committed  until  he 
complied  with  the  decree  of  the  25th  of 
November  1864.  And  that  he  might  be 
compelled  to  account  for  and  pay  over  to 
the  petitioner  the  residue  of  the  estate  of 
said  Davis,  which  remained  after  satisfying 
the  specific  legacies. 

Upon  the  filing*  of  this  petition,  which 
was  verified  by  the  oath  of  Wm.  S.  Crouch, 
on  the  motion  of  the  petitioner  the  court 
made  an  order  in  the  cause,  that  James  be 
attached  for  his  contempt  failing  to  comply 
with  the  decree  of  the  25th  of  November 
1864,  unless  he  showed  sufiBcient  cause  to 
the  contrary  on  a  day  named. 

To  this  rule  James  filed  his  answer.  He 
said  that  he  made  no  objection  to  the  decree 
of  the  25th  of  November  1864,  because  at 
that  time  he  had  reason  to  believe,  and  did 
believe,  that  the  other  property  of  the  estate 
would  be  amply  sufficient  to  pay  the  debts 
and  special  legacies  bequeathed  by  the  Vill 
of  his  testator.  Hector  Davis ;  and  he  was 
therefore  willing  that  the  real  estate  in- 
cluded in  the  ^  ^balance"  which  was  left  to 
Ann  Crouch  and  her  children,  should  be 
delivered  to  them. 

But  since  the  date  of  that  decree  a  g'reat 
change  had  occurred  in  the  condition  and 
finances  of  the  country,  and  especially  in 
the  property  of  said  Davis'  estate.  The 
property  embraced  in  the  inventory  of  the 
estate  was  $91,020;  and  of  this  amount 
$67,960  consisted  of  bank  stocks,  all  of 
which  were  now  worthless;  $2,700  in  bonds 
of  the  Confederate  States  of  America,  and 
$460  in  other  stocks,  both  equally  worthless, 
and  $14,550  in  slaves,  all  of  whom,  but  those 


that  he  had  sold,  had  become  free  by  the 
results  of  the  war.  In  fact,  of  all  the  estate 
in  the  said  inventory  and  appraisement 
mentioned,  there  remained  only  $3,000 
Virginia    State    bonds    appraised    at 

66  *$3,900,    $1,000    bond    of    the   city   of 
Richmond     appraised    at     par,     and 

household  and  kitchen  furniture  appraised 
at  $430.  It  was  not  in  his  power  to  dispose 
of  these  stocks  and  other  assets,  and  pay 
off  the  special  legacies,  because  he  could 
only  have  sold  for  Confederate  currency, 
which  the  legatees  were  unwilling  to  re- 
ceive ;  and  the  proceeds  of  sale  would  there- 
fore have  remained  in  his  hands,  in  that 
currency,  and  have  become  as  worthless  as 
the  property  left  by  the  testator.  He  was 
therefore  advised  not  to  disturb  the  property 
in  question,  but  to  hold  it  in  the  condition 
he  received  it,  until  he  should  be  otherwise 
directed,  or  some  change  of  circumstances 
might  enable  him  to  settle  with  the  lega- 
tees. 

He  further  says  that  the  debts  of  his  tes- 
tator amount  to  between  five  and  ten  thou- 
sand dollars,  which  he  had  been  unable  to 
settle,  because  the  creditors  would  not  re- 
ceive Confederate  money,  and  that  he  had 
been  informed  of  one  bond  of  $17,000  given 
by  H.  N.  Jones,  who  resides  in  Texas,  and 
as  to  whose  solvency  he  knows  nothing,  in 
which  his  testator  was  security  for  said 
Jones. 

He  further  states  that  under  an  order  in 
the  cause,  made  on  the  third  of  December 
1864,  he  placed  his  accounts  in  the  hands  of 
Wm.  F.  Watson,  as  special  commissioner, 
for  settlement,  and  that  they  remained  in 
the  hands  of  said  Watson  until  his  death  ; 
and  respondent  had  not  been  able  as  yet  to 
get  possession  of  them ;  though  he  expects 
to  do  so  in  a  few  days. 

In  declining  to  deliver  the  real  estate  he 
intended  no  disrespect  to  the  court;  but 
acted  under  the  advice  of  counsel,  and  with 
no  other  view  or  purpose  than  that  of  dis- 
charging his  duty  as  executor,  and  of  pro- 
tecting the  interests  of  parties  entitled 
under  the  will  of  the  testator,  and  with  the 
purpose  of  being  governed  by  the  order 

67  *of  the  court  when  the  facts  that  had 
occurred     should    be    properly    made 

known  to  it. 

Upon  the  coming  in  of  the  answer  of 
James,  the  court  set  aside  the  order  of  the 
25th  of  November  1864,  and  made  a  decree 
directing  one  of  the  commissioners  of  the 
court  to  settle  the  executorial  account  of 
said  James,  and  that  he  take  an  account  of 
all  assets  belonging  to  the  estate,  and  of 
all  claims  due  by  the  same. 

In  November  1865  James  filed  his  bill  in  the 
cause,  in  which  he  refers  to  the  former  bill 
filed  by  him,  and  the  proceedings  which  had 
been  bad  in  the  case,  and  the  destruction  of 
the  papers.  He  states  the  loss  of  the  prop- 
erty, as  given  in  his  answer  to  the  rule.  As 
to  the  d^bts  due  to  his  testator  he  is  unable 
to  form  any  conjecture  of  their  amount  or 
what  will  be  realized  from  them.  They 
consist  in  many  cases  of  unsettled  accounts 
and   of    debts    contracted    in    Confederate 


V  R,  23  Gratt— 26 


401 


23  QRATT. 


Virginia  Reports,  Annotatkd. 


88,  69,  70 


money ;  and  most  of  the  debtors  reside  out 
of  Virginia  in  the  southern  and  south- 
western states.  With  all  his  efforts  he  has 
not  been  able  to  collect  one  dollar  of  these 
debts  since  the  fall  of  Richmond.  He  is 
equally  in  the  dark  as  to  the  debts  due  by 
his  testator.  When  he  filed  his  answer  to 
the  rule  he  supposed  they  would  amount  to 
between  five  and  ten  thousand  dollars ;  he 
has  since  heard  of  other  claims  against  the 
estate,  which  are  unsettled,  and  he  does 
not  know  their  amount.  The  special  lega- 
cies amount  to  $40,000,  and  the  value  of  the 
personal  property  in  his  hands  is  about 
SI,  750. 

He  further  says  that  he  had  received  from 
dividends  of  stocks,  rents  of  real  estate, 
sale  of  negroes  and  some  collections  of 
debts,  some  thirty-odd  thousand  dollars 
which  he  invested,  in  conformity  to  the 
order  of  the  court,  in  bonds  of  the  Confed- 
erate States,  which  he  holds.  They  are  of 
course  worthless.  He  is  advised  the  special 
legacies  are  chargeable  upon  the  real 

68  estate,    *and    must     be   paid    before 
* 'whatever  balance  the  testator   may 

be  worth"  can  be  ascertained,  and  given  to 
Mrs.  Crouch  and  her  children.  He  submits, 
therefore,  that  the  real  estate  and  its  rents 
should  not  be  turned  over  to  Mrs.  Crouch 
and  her  children,  until  it  is  ascertained  that 
said  real  estate  is  the  * 'balance  of  what  the 
testator  is  worth,*'  after  paying  debts  and 
special  legacies ;  but  that  it  should  be  com- 
mitted to  a  receiver.  He  could  not  pay  the 
debts  and  legacies,  because  the  parties 
would  not  receive  the  money ;  and  since 
the  evacuation  of  Richmond,  not  being  able 
to  pay  the  legacies,  he  thought  it  but  just 
that  he  should  apply  some  of  the  rents  of  the 
real  estate  to  the  support  of  the  infant  leg- 
atees, the  three  nieces  of  the  testator,  and 
the  children  of  Ann.  And,  making  Wm. 
S.  Crouch  and  Ann  Crouch  and  her  children 
parties  defendants,  he  prays  that  the  order 
of  the  25th  of  November  1864  may  be  sus- 
pended ;  that  the  court  may  take  upon  itself 
the  supervision  and  direction  of  the  admin- 
istration of  the  estate;  make  the  proper 
orders,  direct  the  proper  accounts;  and  for 
general  relief. 

Ann  Crouch  and  her  children  answered 
the  bill.  They  insist  that  by  the  will  of 
Hector  Davis  they  are  entitled  to  his  real 
estate  without  liability  for  his  debts ;  be- 
cause he  has  not  charged  his  real  estate 
with  either  debts  or  legacies;  and  it  is 
manifest  he  supposed  that  his  estate  was 
ample  to  pay  his  debts  and  legacies  and 
leave  a  balance  for  the  respondents.  They 
insist  that  the  executor  has  been  guilty  of 
gross  mal-administration  of  the  estate,  for 
which  he  and  his  sureties  are  responsible: 
First,  that  the  pecuniary  legacies  were 
payable  in  the  currency  of  Virginia  at  the 
death  of  the  testator,  and  the  executor 
should  have  paid  them.  Second:  He  was 
directed  by  the  will  to  invest  $20,000  in 
State  stocks,  and  it  was  his  duty  to  do 

69  so,    and   he    is   liable   to  all  the  Moss 
resulting  from  his  failure  to  do  it ;  and 

there  was  no  decree  of  the  court  forbidding 


it.  Third :  That  as  to  his  own  legacy,  the 
investment  in  Confederate  bonds  is  to  be 
considered  his  own  act,  like  the  act  of  any 
other  individual  disposing  of  his  own  prop- 
erty ;  and  he  is  responsible  for  the  loss  of 
it.  Fourth :  That  as  to  the  slaves  sold,  they 
were  bequeathed  to  the  respondents,  and 
were  illegally  sold  by  the  executor;  and  he 
must  account  for  their  value.  Fifth:  Be- 
cause he  failed  to  obtain  from  the  proper 
court  directions  how  the  legacies  should  be 
paid.  And  lastly :  They  insisted  they  were 
entitled  to  the  possession  of  the  real  estate, 
and  no  receiver  was  necessary,  or  could 
legally  be  appointed  by  the  court. 

Commissioner  Thomas  J.  Kvans  returned 
his   report    in    March   1868.     He   presented 
several   statements.     Statement   A  was  the 
account   of    the    executor    from    the   com- 
mencement of  his  administration  down  to 
April    3d,    1865,   showing  a  balance  in  the 
hands  of  the  executor  in   Confederate  cur- 
rency, of  $13,823  12  of  principal,  and  $312  50 
of  interest.     Statement  B.  was  an    account 
of  the  administration   from  the  3d  of  April 
1865   down    to    February    1868,    showing  a 
balance  in  the  hands  of  the  executor  in  gold 
or   United    States   currency,   of    $13,484  72 
of  principal,  and  $703  82   of   interest.    The 
balance  of  the  first  account  was  not  brought 
into    the    second.     C   and    D    were   special 
statements,  made  at  the  instance  of  counsel, 
and  need  not  be  further  noticed.     Statement 
B   was   an  account  of  assets  belonging  to 
the  estate  of  Hector  Davis.     Of  these  assets 
$48,548  20  consisted  of  debts,  many  of  which 
are  reported  as  worthless ;  a  number  of  them 
as    unknown;  a   large  number  as  doubtful; 
$32,126  28  of  which   are    charges   for  small 
sums,    being  balances  of  accounts  on  his 
books ;  a  few  were   marked  probably  good, 
and  others  were   marked   good.     The  other 
personal     assets     were     reported    at 
70        $1,524  00,  and  the   real  estate  in  •Vir- 
ginia at  $15,435  00.     Statement  F.  is 
an  account  of   claims  against  the  estate  of 
Davis  to  the   amount  of  $28,240  38  in  good 
money.     Statement    G.    is    an    account   of 
money  paid   to  Ann,  the  freed   woman,  for 
the  support  of  herself  and  her  children  since 
the    war,    $1,474  50.     These    payments    are 
credited  to  the  executor  in  statement  B. 

The  counsel  for  Mrs.  Crouch  and  her 
children  filed  nineteen  exceptions  to  the 
report ;  but  as  most  of  them  referred  to  the 
sufficiency  of  the  evidence,  or  were  sustained 
by  the  court  below,  these  will  not  be  noticed. 

The  1st  exception  is  to  a  credit  in  state- 
ment A  for  $1,000,  money  put  into  the  hands 
of  an  agent  sent  to  Arkansas  by  the  execu- 
tor, to  see  after  and  guard  the  interest  of 
the  estate  of  the  testator  in  land  owned  by 
him  in  that  State;  there  being  no  person 
there  to  attend  to  it,  and  no  person  on  the 
land  but  slaves.  The  ground  of  the  ex- 
ception was,  that  the  executor  in  Virginia 
had  no  control  over  the  estate  in  Arkansas, 
and  therefore  had  no  right  to  expend  money 
for  it. 

The  6th  and  9th  exceptions  are  to  the  in- 
vestments made  by  the  executor  in  Confed- 
erate  States  bonds.     As  to  this  investment 
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to  the  extent  of  S20,000,  if  allowed  at  all  it 
should  be  charged  as  the  bequest  to  Ann 
and  her  children.  As  to  this  bequest  the 
will  directed  it  to  be  invested  m  State 
bonds,  and  there  was  therefore  no  necessity 
to  apply  to  the  court  for  authority  to  invest 
it,  and  the  decree  does  not  require  him  to 
do  it.  As  to  the  excess  over  $20,000,  the 
executor  should  have  paid  the  debts— Con- 
federate debts — with  it,  and  especially  a 
debt  claimed  by  himself. 

It  appears  that  on  the  20th  of  February 
1864,  on  the  petition  of  James,  the  executor 
of  Davis,  the  Circuit  court  of  the  city  of 
Richmond  g^ve  him  leave  to  invest  the 
cash  on  hand  belonging  to  the  estate 
71  of  his  testator,  *in  interest  bearing 
bonds  or  certificates  of  the  Confed- 
erate States  or  of  the  State  of  Virginia  or 
any  other  sufficient  bonds  or  securities  in 
said  State,  which  were  to  be  payable  to  the 
executor,  and  not  transferable  except,  &c. 
And  that  the  executor  so  invested  the 
amount  credited  to  him  in  the  statement  A. 

The  10th  exception  is  to  the  amount  of 
$5,760  13  reported  as  a  specie  debt  due  to 
the  executor.  Hector  Davis  was  a  dealer  in 
slaves ;  and  he  also  sold  slaves  on  commis- 
sion. In  this  last  business  he  employed 
James,  c'iving  him  one-fourth  of  the  net 
profit  of  commissions.  An  account  with 
James  was  kept  on  the  books  of  Davis. 
This  account  commenced  before  the  war, 
and  was  continued  until  the  death  of  Davis. 
On  the  31st  of  December  1862  the  credit  to 
James  on  this  account  was  $9,593  87  in 
Confederate  currency,  which  was  converted 
into  good  money  at  $5,760  18 ;  and  this  with 
interest  from  the  31st  December  1862  was 
reported  by  the  commissioner  as  a  debt  due 
to  James  from  the  estate.  It  was  insisted 
by  the  exceptor  that  this  was  a  Confederate 
debt,  and  should  have  been  paid  by  the  ex- 
ecutor out  of  the  Confederate  currency  in 
his  hands.  The  report  having  been  re- 
ferred back  to  the  commissioner,  he  reversed 
his  decision,  and  disallowed  the  debt ;  and 
then  the  executor  excepted  to  the  report  dis- 
allowing it. 

The  12th  exceptionis  to  a  debt  of  $5,269.24 
with  interest  from  the  1st  of  January 
1863,  subject  to  a  credit  of  $800  paid  April 
1st,  1866,  due  from  Davis  to  Jennie,  Sallie 
and  Bettie  Davis,  as  their  guardian.  He 
qualified  in  the  County  court  of  Groochland 
some  time  before  1855 ;  and  his  account  was 
settled  by  commissioner  Fleming  in  Octo- 
ber 1863,  showing  the  amount  due  his  wards : 
the  whole  having  been  received  by  him 
before  the  27th  January  1862.  The  debt  was 
excepted  to  on  the  ground  that  the 
72  legacy  to  them  of  $15,000  was  *a  sat- 
isfaction of  the  debt ;  and  because  the 
report  of  Fleming  was  made  after  the  death 
of  Davis,  and  when  his  estate  was  unrepre- 
sented. And  the  commissioner  states  that 
there  were  a  number  of  charges  in  the  ac- 
count kept  by  Davis  which  were  probably 
correct ;  but  which  he  was  compelled  to  dis- 
allow for  want  of  proof. 

The  15th  exception  insists  that  the  execu- 
tor shall  be  charged  with  every  debt  reported 


by  him  **good,*'  and  every  debt  reported 
*  ^doubtful,"  unless  he  obtained  judgments 
against  the  debtors.  A  witness  proved  that 
a  number  of  these  debtors  lived  in  Virginia ; 
but  he  said  that  there  had  been  great  diffi- 
culty in  collecting  debts  since  the  war;  no- 
body has  paid  who  could  help  it. 

The  cause  came  on  to  be  heard  on  the  22d 
day  of  July  1870,  when  the  court  overruled 
all  the  exceptions  of  Ann  Crouch  and  her 
children,  except  the  10th,  12th.  13th,  14th 
and  18th ;  and  confirming  the  report  in  all 
other  respects,  recommitted  it  to  the  com- 
missioner to  examine  and  report  upon  the 
12th  and  14th  exceptions.  And  Ann  Crouch 
and  her  children  applied  to  this  court  for 
an  appeal  from  this  decree ;  which  was  al- 
lowed. 

Lyons  &  Stern,  for  the  appellants. 

Before  proceeding  to  notice  the  very  well 
put  and  learned  argument  of  the  counsel 
for  the  appellees,  we  will  proceed  to  state 
the  principles  upon  which,  in  our  opinion, 
the  cause  turns,  and  upon  which  it  should 
be  decided,  as  follows: 

I.  The  law  declares  that  the  first  duty  of 
an  executor,  after  the  payment  of  funeral 
expenses,  is  to  collect  and  then  to  pay  the 
debts  of  the  testator.  2  Williams  on  Ex'ors, 
890  et  seq. ;  1  Lomax  on  Ex'ors,  609;  2  id. 
475. 

II.  When  the  testator  by  his  will 
73  directs  the  manner  *of  investment, 
that  is,  the  security  in  which  invest- 
ments shall  be  made,  the  executor  is  bound 
to  follow  the  will;  and  if  he  does  not,  is 
guilty  of  a  devastavit,  for  which  he  and  his 
securities  are  responsible  out  of  their  per- 
sonal or  private  estate.  2  Williams  on 
Ex'ors,  title  Devastavit,  1628-9,  36;  ibid, 
p.  1642-3,  1667 ;  2  Lomax  on  Ex'ors,  475,  82, 
83;  Garrett  et  als.  v.  Carr,  3  Leigh,  407, 
414;  Carter's  Ex'or  v.  Cutting,  5  Munf.  223; 
Southairs  Adm'r  v.  Taylor's  Adm'r,  14 
Gratt.  269. 

It  was  the  duty,  therefore,  of  the  executor 
to  have  paid  all  the  debts  which  were  pay- 
able in  Confederate  money ;  or  if  the  parties 
refused  to  receive  payment,  to  bring  evi- 
dence of  the  fact,  so  that  they  might  be 
dealt  with  as  creditors  who  had  been  ten- 
dered payment  and  refused,  and  thereby 
lost  their  right  to* recover.  There  certainly 
was  no  conceivable  excuse  for  seeking  in- 
vestment of  the  assets,  while  this  plain  duty 
was  unperformed,  and  especially  the  exec- 
utor's own  debt,  unpaid;  and  there  could 
be  no  ** embarrassing  circumstances"  to 
excuse  him  for  not  paying  the  debt,  or  to 
render  his  duty  difficult  or  uncertain ;  his 
path  was  plain  and  simple:  it  was  to  pay 
the  debts  and  invest  the  legacy  as  the  will 
directed.  The  will  directed  that  $20,000 
bequeathed  to  Ann  Davis  should  be  in- 
vested in  State  stock.  There  was  no  em- 
barrassment or  difficulty  here;  the  duty  was 
clear,  the  path  plain,  and  there  were  no 
*  ^embarrassing  circumstances. ' ' 

III.  The  debt  due  by  the  testator  to  the 
executor   on    account   of    the    partnership. 
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even  if  not  paid  by  the  legacy  to  him,  was 
undoubtedly  payable  in  Confederate  cur- 
rency— the  currency  of  which  the  partner- 
ship assets  consisted — and  none  other. 
James  was  a  partner,  and  it  is  im|K>ssible 
for  men  to  divide  profits  without  being  lia- 
ble for  losses,  and  thus  partners;  and, 
being  partners,  it  follows : 

74  *1.  AH  the  partners  have  a  com- 
munity of  interest,  joint  and  insep- 
arable, in  all  the  profits  of  the  concern. 
Story  on  Partnership,  ch.  3,  {  15-20  et  seq. 
Kach  partner  must  share  profits  and  losses 
according  to  his  interest.     {  21. 

2.  Partnership  property  may  be  realty, 
personalty,  funds  or  money.  Story  on 
Partnership,  {{  92,  3,  4,  8. 

3.  One  partner  cannot  appropriate  any 
portion  to  himself  exclusive  of  the  partner- 
ship.    {  174. 

4.  A  partner  cannot  be  a  creditor  of 
the  firm,  therefore,  for  profits,  and  can  only 
be  a  creditor  of  his  partner  for  excess  of 
advances  by  him,  or  when  the  copartner 
has  received  all  the  assets,  including  his 
shares  of  the  profits. 

5.  A  partner  of  the  firm  cannot  prefer  a 
claim  while  strangers,  who  are  creditors  of 
the  firm,  are  unpaid.     {  39  to  307  of  Story. 

The  foregoing  principles  establish  neces- 
sarily and  conclusively  that  James  must  take 
his  share  of  the  profits  in  the  thing, 
whether  money,  funds  or  realty,  in  which 
the  profit  was  made ;  or,  if  he  claims  gold, 
he  must  pay  gold  to  Davis.  His  share  of 
the  profits  is  no  debt  against  the  firm,  for 
that  would  be  absurd,  and  no  debt  against 
Davis,  for  Davis  is  liable  to  him  for  profits 
no  more  than  he  is  liable  to  Davis,  and 
neither  party  guarantees  profits.  If  the 
profits  are  made  in  bad  paper,  each  partner 
must  take  his  share  in  the  bad  paper,  and 
then  he  may  do  with  it  what  he  pleases; 
and  what  he  makes  of  it  is  his  own ;  but 
his  partner  is  not  responsible  for  it ;  other- 
wise, if  one  partner  is  entitled  to  one-third, 
and  the  other  entitled  to  two-thirds,  the 
one  entitled  to  two-thirds,  would  ruin 
him  entitled  to  one-third;  for,  for  every 
$100  guaranteed  to  him  entitled  to  one- 
third,  he  must  guarantee  $200  to  the  one 
entitled  to  the  two- thirds.  Community 
of  interest  forbids   this.     Mr.  James 

75  *had    in     his     hands   at   all   times  a 
sufficient  amount  of  money  of  the  kind 

due  to  him  to  pay  his  debt  and  thousands 
of  dollars  of  others ;  and  by  neglecting  to 
do  so,  and  making  illegal  and  unwarranted 
investments,  he  has  lost  his  debt,  and  is 
responsible  for  all  the  others  of  like  nature 
which  he  could  have  forced  the  creditors  to 
take ;  or  show  an  attempt  to  do  so  and  re- 
fusal, which  will  forever  bar  their  claim. 
Debts  have  priority  over  legacies. 

V.  As  to  the  $1,000  paid  Bowcock,  the 
exception  should  have  been  sustained  and 
the  amount  charged  to  the  executor,  for 
reasons  there  stated.  The  executor  is  silent 
as  to  the  cause  of  sending  Bowcock  to 
Arkansas ;  does  not  show  any  benefit  that 
the  estate  derived  from  it ;  exhibits  no  re- 
port from  him,  as   according   to  the  receipt 


he  was  to  return ;  and  this  is  enough  to 
show  that  he  was  not  the  proper  person  to 
send,  even  if  necessary^  to  send  any  one, 
which  is  not  shown;  and,  above  all,  the 
executor  had  no  control  over  the  property  in 
another  State.  This  is  admittted  by  the 
counsel  for  James,  who  say  he  was  ''not 
accountable"  for  debts  due  from  residents 
of  other  States.  Is  this  the  manner  in 
which  a  man  in  his  senses  would  have  acted 
for  himself?  Did  an  executor  ever  before 
attempt  to  screen  himself  in  such  a  way? 
Not  to  attempt  to  collect  a  cent  in  another 
State,  because  he  was  ''not  accountable" 
for  such  debts,  but  yet  advanced  money  to 
a  man  to  go  to  another  distant  State  with 
no  purpose  in  view,  and  no  good  accom- 
plished by  it.  Mr.  James  should  be 
charged  with  the  amount  thus  furnished 
his  friend  for  a  pleasure  trip,  for  such 
it  must  have  been,  as  he  has  never  come 
back,  and  made  no  report  of  any  business 
done  by  him,  as  far  as  we  know ;  nor  has  the 
executor  furnished  any  statement  or  de- 
scription of  the  property  left  by  Davis  out 
of    Virginia,     or,    in    fact,    that    he    left 

ativ. 
76  *VI.  It  was  the  duty  of  the  execu- 

tor to  have  sold  all  the  bank  stocks, 
and  all  the  fancy  stocks  of  the  estate, 
and  all  the  Confederate  bonds  which  came 
to  his  hands,  and  with  the  proceeds  of 
them  to  have  satisfied  the  legacies  and 
such  debts  as  were  payable  in  Confed- 
erate money ;  and  failing  to  do  so,  he  is 
responsible  for  the  loss  of  those  stocks. 
To  retain  those  stocks  was  equivalent  to  in- 
vesting the  assets  of  the  estate  in  them; 
and  while  a  man  may  invest  his  own  money 
in  such  securities,  an  executor  or  adminis- 
trator cannot,  except  under  the  penalty  of 
being  liable  for  the  amount  invested,  if  the 
stocks  fail.  This  is  the  law  even  when  the 
question  is  as  to  the  investment  of  a  surplus 
fund ;  but  it  applies  with  much  more  strin- 
gency in  a  case  like  this,  when  there  were 
legacies,  as  well  as  debts,  to  the  satisfaction 
of  which  those  stocks,  or  the  proceeds  of 
them,  should  have  been  applied,  among 
which  were  the  debts  and  legacy  due  to  the 
executor  himself.  It  was  the  duty  of  the 
executor,  therefore,  to  sell  those  stocks : 

1st.  Because  it  was  matter  of  notoriety, 
that  if  the  Confederacy  failed  they  would 
be  utterly  lost. 

2dly.  Because  the  debts  and  legacies  re- 
quired it. 

3dly.  Because  the  will  directed  $20,000  to 
be  invested,  not  in  bank  stock  or  fancy 
stocks,  but  in  the  stock  of  the  State  of 
Virginia. 

4thly.  Because  the  devisees  of  the  real 
estate  were  entitled  to  have  it  exonerated 
from  liability  for  debts  and  legacies. 

5thly.  Because,  if  debts  and  legacies  could 
not  be  paid  with  the  proceeds  of  those 
stocks,  it  was  the  duty  of  the  executor  to 
sell  them,  and  lend  the  proceeds  out  on  real 
security.  2  Williams  on  Executors,  p.  1629, 
note  1;  Brazier  &  Clark,  5  Pick.  R.  96;  2 
Lomax  on  Bx'ors,  p.  477. 
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The  court  will  see  that  the   loss  to 

77  the  estate  by  the  *f allure   of   the  ex- 
ecutor to  sell  these  stocks,  was  $69,440, 

at  least  $29,000  more  than  enough  to  have 
paid  all  the  legacies. 

VII.  It  being,  as  already  shown,  the  duty 
of  the  executor  to  collect  the  debts  due  to 
his  testator,  he  is  responsible;  and  must 
account  for  all  that  he  does  not  show  to 
have  been  bad,  at  least  for  all  of  the  Vir- 
ginia debts,  and  he  does  not  show,  as  to  a 
very  large  number  of  them,  any  excuse  for 
the  failure  to  collect  them.  On  the  contrary, 
in  account  '^E/,"  he  puts  down  the  doubtful 
at  $27,534  21;  probably  good  at  $2,444  44; 
making  twenty-nine  thousand  nine  hundred 
and  seventy-eight  dollars  and  sixty-five 
cents ;  and  among  the  debts  marked  doubt- 
ful, is  one  by  N.  M.  Lee  Sl  Co.,  of  3,839 
dollars  and  70  cents,  and  another  from  N. 
M.  Lee  alone,  of  $14,760 12,  when  that  same 
N.  M.  Lee  was  so  good  as  to  be  offered  by 
him  as  one  of  his  securities  on  his  execu- 
torial bond,  and  received  by  the  court ;  and 
yet  no  attempt  was  made  to  recover  either 
of  those  debts  until  the  bankruptcy  of  Lee. 
Those  two  debts  could  not  have  been  even 
doubtful,  therefore,  without  imputing  to  the 
executor  the  purpose  of  practising  a  fraud 
upon  the  court  by  offering  Lee  as  security 
upon  a  bond  of  200,000  dollars.  The  executor 
is,  therefore,  responsible  for  that  debt ;  and 
by  this  specimen  the  list  of  doubtful  debts 
may  be  judged ;  and  the  wisdom  of  the  rule 
which  makes  the  executor  liable  for  them, 
vindicated. 

The  total  amount  due  by  all  debtors, 
marked  doubtful,  is  $27,534  21,  of  which  the 
fifty-seven  **doubtful"  residents  of  Virginia 
owe  $23,357  45  in  Federal  money.  It  seems 
from  this  that  the  executor  has  not  so  pros- 
ecuted the  Virginia  debts  as  to  know  whether 
they  are  good  or  not,  and  has  marked  doubt- 
ful fifty-seven  out  of  eighty-four. 

The  worthless  debtors  in   Virginia 

78  are  only   two  in  *number,   and    their 
indebtedness  $968  74,    while   the  total 

amount  marked  worthless  is  $10,082  34. 
How  does  the  executor  know  so  much  about 
the  non-residents  unless  he  has  brought 
suit?  And  he  says  he  has  not.  The  fact 
is,  he  reports  positively  as  to  non-residents ; 
and  as  to  the  residents,  who,  in  amount, 
are  largely  in  the  majority,  he  reports 
doubtful,  yet  alleges  non-residence  as  a 
reason  for  not  knowing  the  debtor's  re- 
sponsibility, and  declining  to  attempt  col- 
lections because  he  is  *'not  accountable'* 
for  debts  due  by  non-residents. 

The  Virginia  debtors,  in  amount,  are 
more  than  one-half,  and  yet  he  did  not  sue 
one  of  them. 

The. defence  set  up  by  the  learned  counsel 
for  the  executor,  to  excuse  him  from  his 
liability  for  his  failure  to  make  an  effort  to 
recover  debts,  of  which  the  worst  he  can 
say  of  them  is  that  they  are  doubtful,  which 
admits  that  they  might  by  proper  pursuit 
be  recovered,  a  chance  from  which  the 
estate  was  entirely  cut  off  by  the  laches  of 
the  executor,  is  reliance  upon  the  stay  law, 
and  assuming  that  it   prohibited  the  execu- 


tor from  suing.  The  court  will  find,  how- 
ever, that  the  statute  of  March  29,  1862, 
which  was  in  force  when  Davis  died,  did 
not  prohibit  suits,  but  only  prohibited  the 
issuing  of  executions,  except  in  certain 
cases,  and  expressly  authorized  proceedings 
to  recover  interest  upon  debts.  See  pages 
95-97  of  Sessions  Acts  1861-62.  So  that 
there  was  nothing  to  prevent  the  executor 
from  recovering  judgments,  and  thus  ob- 
taining liens,  or  from  recovering  annual 
interest.  And  there  is  not  in  the  record, 
even  at  this  date,  one  particle  of  proof 
showing  that  the  doubtful  debts  are  not 
still  good,  or  were  not  good  at  the  close  of 
the  war.  The  simple  assertion  of  the  ex- 
ecutor upon  that  subject  being  no  proof,  as 
it  is  no  proof  of  his  allegation  that  he 

79  offered  to  pay  debts  and  legacies  *in 
Confederate     money,     and    creditors 

and  legatees  declined  to  receive  it. 

VIII.  That  Confederate  debts  were  pay- 
able in  Confederate  money,  has  been  so 
distinctly  and  fully  settled  by  this  court 
that  there  is  no  occasion  to^discuss  the  ques- 
tion ;  indeed,  it  does  not  admit  of  discus- 
sion ;  but  it  is  denied  that  the  legacies  were 
payable  in  Confederate  money. 

The  rule  upon  that  subject  is  thus  laid 
down  by  Williams,  in  his  book  on  Ex'ors, 
Vol.  2,  p.  1202:  **Upon  this  subject  the 
intention  of  the  testator,  as  apparent  upon 
the  construction  of  the  will,  is  to  furnish 
the  rule  of  decision.  But  where  legacies 
are  given  generally,  it  will  be  presumed 
that  the  testator  intended  that  they  should 
be  ppid  in  the  money  of  the  country  in 
which  he  was  domiciled  and  the  will  was 
made,  without  regard  to  the  currency  of  the 
place  where  the  legatees  reside. ' '  16  Sim. 
R.  613 ;  10  Ves.  R.  330 ;  2  Bro.  C.  C.  38 ; 
Prec.  Chan.  210 ;  id.  226 ;  2  Lomax  on  Kx'ors, 
264,  (top,)  151  (marg.);  1  Roper  on  Lega- 
cies, ch.  14,  {  2,  856. 

The  rule  thus  expounded  is  as  applicable 
to  the  present  case  as  to  any  other.  It  is 
not  to  be  presumed  that  it  was  the  intention 
of  the  testator,  who  was  a  S6uthem  man, 
resident  in  the  South,  and  whose  will  by 
the  settled  rule  of  interpretation  speaks 
from  his  death  except  as  to  land,  that  his 
legacies  should  be  paid  in  any  other  than 
the  currency  of  the  country  in  which  he 
was  domiciled  at  the  time  of  his  death,  and 
of  which  he  was  a  native. 

That  he  did  not  intend  that  it  should  be 
paid  in  Federal  money  is  as  perfectly  cer- 
tain as  anything  of  the  kind  can  be,  be- 
cause there  was  no  Federal  money  in 
Virginia,  and  no  means  of  getting  it ;  and 
to  have  gotten  it,  would  have  been  treason 
by  the  statute. 

80  *It  is  equally   certain   that   he  did 
not  intend  them  to   be  paid  in  specie, 

because  there  was  not  specie  in  the  country 
to  meet  all  the  demands  of  circulation ;  and 
it  was  not  more  customary  to  pay  either 
debts  or  legacies  in  specie  in  1859,  than  it 
was  in  1863,  Bank  notes  having  taken  the 
place  of  specie  in  '59,  and  Confederate  treas- 
ury notes  in  '63.  In  what  currency,  then,  can 
it  be  presumed,    with   any  show   of  reason, 
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that  the  testator  intended  his  legacies 
should  be  paid,  if  not  in  Federal  money  or 
in  specie? 

What  is  there,  then,  to  rebut  the  pre- 
sumption which  the  law  raises,  so  much  in 
accordance  with  common  sense  and  the  in- 
evitable necessity  of  the  case,  to  wit:  that 
the  testator  intended  that  the  legacy  should 
be  paid  in  the  currency  of  the  country  in 
which  he  was  domiciled  and  always  had 
been? 

To  be  able  to  presume  that  he  did  not 
intend  it  to  be  paid  in  that  currency,  it  is 
absolutely  necessary  to  indicate  some  other 
currency  to  which  the  evidence  points,  as 
the  currency  which  was  in  the  contemplation 
of  the  testator.  Now,  we  ask  again,  what 
is  that  currency,  it  being  shown  that  neither 
Federal  money  or  specie  could  have  been  in 
the  contemplation  of  the  testator?  And 
until  that  is  done,  we  think  we  may  rest 
perfectly  content  with  the  position  which 
the  authorities  cited  and  the  reason  of  the 
case  justify  us  in  assuming  that  the  legacy 
was  to  be  paid  in  the  currency  of  the  coun- 
try in  which  the  testator  was  domiciled  at 
the  day  of  his  death,  or  not  to  be  paid  at 
all. 

IX.  Both  the  legacy  and  the  debt  due  to 
the  executor  were  payable  in  Confederate 
money.  That  money  was  at  home,  in  the 
hands  of  the  creditor;  and  therefore,  upon 
the  plainest  principle  of  common  sense  and 
law,  they  are  to  be  considered  as  paid ;  and 
to  that  extent  any  loss  of  funds  by  invest- 
ment or  otherwise  is  necessarily  the  loss  of 
the  executor.  If  that  were  not  true, 
81  then  this  extraordinary  ^anomaly 
would  occur,  to  wit :  that  when  an  ex- 
ecutor, who  is  both  creditor  and  legatee, 
squanders  the  assets  of  an  estate,  he  may 
turn  around  and  sue  his  own  security  for 
the  legacy  and  the  debt,  upon  the  ground 
that  he  has  committed  a  devastavit  in  not 
paying  himself. 

XI.  The  bequest  of  $15,000  to  Jennie,  Sal- 
lie  and  Bettie  Davis,  ought  to  be  considered 
as  a  satisfaction  of  the  debt  due  to  them; 
and  if  not,  then,  as  that  was  a  debt  entitled 
to  priority  over  all  others,  it  was  the  duty 
of  the  executor  to  have  sold  all  the  slaves, 
bank  stocks  and  other  stocks,  except  those 
of  the  city  of  Richmond  and  the  State  of 
Virginia,  and  if  necessary  to  have  pur- 
chased with  them  so  much  good  money  as 
would  have  paid  the  debt  due  to  the  wards, 
and  to  have  paid  it ;  and  for  his  failure  to 
do  so,  the  executor  is  personally  liable  for 
the  loss  of  the  money. 

XII.  That  the  real  estate  is  not  liable  for 
the  legacies,  if  the  personal  estate  was  in- 
sufficient to  pay  them,  nor  for  any  simple 
contract  debt. 

We  will  now  proceed  to  notice  the  reply 
of  the  counsel  for  the  appellee. 

In  the  first  place,  we  do  not  perceive  how 
any  matter  stated  in  the  petition,  which 
was  presented  to  this  honorable  court,  to 
take  up  the  case  as  privileged,  can  be  in- 
troduced properly  into  an  argument  upon 
the  merits  of  the  cause  in  this  court ;  but  if 
it  may,  we  respectively  submit  that  the  rec- 


ord justifies  the  allegation  that  the  execu- 
tor has  bleen  guilty  of  great  delay  in  the 
settlement  of  the  estate  of  Hector  Davis. 
For  although  he  took  charge  of  the  estate 
on  the  13th  of  March  1863,  he  has  made  no 
effective  or  even  serious  effort  at  a  settle- 
ment of  it,  and  has  been  the  real  cause  of 
all  the  delay  and  the  losses  which  have  been 
sustained  by  his  failure  to  do  his  duty,  bj 
bringing  forward  and  insisting  upon 

82  *the  most  unjust   and  unconscionable 
demands,  and  wasting   the  assets  by 

illegal  and  injudicious  investments.  If 
the  executor  had  done  his  duty  promptly, 
as  he  might  and  ought  to  have  done  it,  onr 
clients  would  not  have  been  involved  in  this 
nine  years'  effort  to  bring  him  to  a  settle- 
ment. Nor  is  the  executor  at  all  relieved 
by  the  fact  which  is  relied  upon  in  the  sec- 
ond paragraph,  page  2,  of  the  argument  of 
our  learned  opponents,  that  the  country  was 
at  war,  that  Davis  (like  the  executor,  his 
partner, )  was  a  buyer  and  seller  and  auction- 
eer of  slaves,  and  had  many  dealings  in 
the  south  and  south-west,  because  none  of 
these  causes  hindered  or  prevented  the  ex- 
ecutor from  properly  disposing  of  the  assets 
in  Virginia.  Nor  is  he  aided  by  the  vol- 
untary allegation  of  his  answer,  (which  is 
relied  upon, )  that  the  creditors  and  legatees 
of  Hector  Davis  believed  the  estate  was 
solvent;  and,  therefore,  refused  to  accept 
payment  in  Confederate  money : 

1.  Because  the  allegation  is  voluntary  and 
affirmative,  and  there  is  not  one  particle  of 
proof  to  sustain  it. 

2.  Because  the  legatees  and  Confederate 
creditors  had  no  right  to  refuse  such  pay- 
ment, if  tendered  to  them ;  and  if  they  did, 
it  was  the  duty  of  the  executor  to  file  his 
bill  in  the  court  of  chancery  to  compel  them; 
and  thus  throw  upon  them  the  loss  of  the 
money,  if  it  shoiild  be  lost.  If  such  was 
the  fact,  it  was  the  duty  of  the  executor  to 
prove  it,  and  thus  relieve  the  estate;  a 
tender  being  equal  to  payment. 

Nor  is  the  executor  at  all  relieved  or  pro- 
tected by  the  plea  of  the  stay  law ;  for  the 
stay  law  did  not  prevent  him  from  suing 
the  debtors  and  recovering  judgment ;  which 
he  wholly  failed  to  do.  See  Sessions  Acts 
1861-2,  p.  95. 

The  5th  ground  of  relief  relied  upon,  that 
the  executor  retained  in  his  hands  all 

83  the  stocks  and  slave  property  *which 
came  into  his  hands,  instead  of  being 

a  justification,  is  a  plea  of  guilty,  for  the 
law  is  laid  down  in  the  most  unmistakable 
terms  in  Lewin  on  Trusts  and  Trustees, 
pp.  297-8,  in  which  it  is  said,  quoting  Sir 
Thomas  Plumer  in  Tebbs  v.  Carpenter,  1 
Mad.  R.  290:  ^'I  am  anxious  not  to  dis- 
courage persons  from  acting  as  executors, 
by  throwing  difficulties  in  their  way,  and 
am  willing  to  make  every  proper  allowance; 
but  I  must  not  forget  the  eftablished  doc- 
trine of  this  court.  If  persons  accept  the 
trust  of  executors,  they  must  perform  it ; 
they  must  use  due  diligence,  and  not  suffer 
infants  to  be  injured  by  their  negligence. 
If  there  be  crassa  negligentia,  and  a  loss 
sustained   by    the  estate,   it  falls  upon  the 
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executors.*'  **An  executor  is  not  to  allow 
the  assets  of  the  testator  to  remain  out- 
standing upon  personal  security,  though  the 
debt  was  a  loan  by  the  testator  himself  in 
what  he  considered  an  eligible  investment. 
And  it  will  not  justify  the  executor,  if  he 
merely  apply  for  payment  through  his  at- 
tomev,  but  do  not  follow  it  up  by  insti- 
tuting legal  proceedings:"  citing  Lawson 
Y.  Coleman,  2  Bro.  C.  C.  156;  Southall's 
adm'r  v.  Taylor  et  als.,  14  Gratt.  269. 

Certainly  there  could  not  be  crassa  negli- 
gentia  in  an  executor  or  a  trustee,  if  this 
was  not:  To  hold  bank  stocks,  railroad 
stocks,  insurance  stocks,  and  Confederate 
bonds  and  slaves,  until  they  were  lost, 
while  he  suffered  debts  and  legacies,  which 
might  have  been  paid  by  the  sale  of  them, 
to  remain  unpaid — a  charge  upon  the  estate 
— those  assets  constituting  more  than 
three-fourths  of  the  whole  value  of  the 
estate.  To  state  such  a  case,  is  to  make  it 
as  plain  as  any  argument  can  make  it. 

Under  the  next  head,  it  is  said  that  the 
Confederate  money  which  the  executor  re- 
ceived could  not  be  paid  to  creditors  who 
were  unwilling  to  receive  it,  and  that  it 
could  not  be  paid  to  legatees,  or  invested 
for    their    benefit,    until    the    debts    were 

paid. 
84  *To  this  there  are  several  answers, 

to  wit : 

1st.  That  there  is  not  a  particle  of  proof 
that  payment  was  ever  tendered  to  any 
creditor,  and  refused  by  him. 

2dly.  That  all  Confederate  creditors  were 
bound  to  accept  it;  and  tender  to  them 
was  equivalent  to  payment.  And  there  ap- 
pear to  be  only  two  debts  of  any  magnitude 
which  might  not  have  been  paid  with  Con- 
federate money,  to  wit:  the  debt  to  Holla- 
day's  ex' or,  and  to  the  Da  vises,  which  will 
be  noticed  again. 

3dly.  Payments  might  have  been  made 
to  legatees,  and  refunding  bonds  taken; 
and  there  is  no  proof  that  any  attempt  was 
made  thus  to  settle  with  the  legatees. 

4thly.  The  will  furnished  to  the  executor 
the  rule  of  investment  by  which  he  should 
have  been  and  was  conclusively  bound,  viz : 
the  investment  in  Virginia  State  stock; 
?ind  if  he  could  not  invest  for  legatees,  as 
he  says,  he  could  for  creditors.  But  this  is 
a  singular  argument  in  a  case  in  which  the 
executor  did  invest,  and  claims  protection 
by  the  investment.  There  is  no  question, 
therefore,  of  the  power  to  invest.  The 
question  is  as  to  the  propriety  of  the  in- 
vestment. We  say  it  was  ^ad ;  the  executor 
says  it  was  good;  and  we  will  presently 
give  the  reasons  and  authorities  to  sustain 
our  view. 

In  answer  to  our  position  that  the  legacies 
are  not  chargeable  upon  the  real  estate,  the 
counsel  for  the  appellee  cite  numerous  au- 
thorities, for  the  purpose  of  showing  that 
the  lands  were  chargeable  with  the  legacies. 

Special  comment  upon  them  is  unneces- 
sary, because  one  or  two  principles,  very 
well  understood,  which  properly  apply  to 
this  case,  settle  the  whole  question,  which 


will  be  found  in  the  very  familiar  and  favor- 
ite authority  in  Virginia,  to  wit :  Lomax  on 
Executors,    vol.    2,    top  paging  163,  marg. 
84,  {  8,  top  p.  170,  marg.  90,  ed.  of  1857. 

85  *^irst,  it  is  laid  down   that  money 
legacies   are   payable   only  out  of  the 

personal  estate ;  and,  secondly,  that  the  real 
estate  will  not  be  charged  with  the  payment 
of  legacies,  unless  that  intention  is  ex- 
pressly declared  or  clearly  to  be  inferred 
from  the  language  and  dispositions  of  the 
will;  and  that  a  simple  bequest  does  not 
have  that  effect.  For  this  the  learned  com- 
piler refers  to  the  case  of  Lupton  v.  Lupton, 
2  Johns,  Ch.  R.  614 ;  the  decision  in  which, 
he  says,  coincides  with  the  more  recent  de- 
cisions and  the  present  doctrines  in  Eng- 
land ;  and  he  refers  to  many  authorities. 

In  Lupton  v.  Lupton,  it  was  decided  that 
a  residuary  devise  of  *^all  the  rest  of  his 
real  and  personal  estate  not  before  devised 
is  not  sufficient  to  charge  the  real  estate 
with  pecuniary  legacies."  Now,  in  this 
case  the  language  of  the  testator  is,  ^'what- 
ever balance  I  may  be  worth  I  want  given 
to  my  sister,  ^  A.nn  Crouch,  and  her  chil- 
dren." This  is  manifestly  a  residuary  be- 
quest, and  nothing  more,  in  the  language 
of  a  man  inops  consilii,  not  using  the  most 
accurate  expressions,  to  be  sure,  but  leav- 
ing a  large  estate,  out  of  which  he  gave  a 
few  legacies,  not  amounting  to  the  half  of 
it,  nor  indeed  the  third  of  it.  He  never 
had  it  in  contemplation  to  charge  the  real 
estate,  but  intended  to  give  the  whole 
residuum  to  his  sister,  Ann  Crouch,  and 
her  children. 

In  respect  to  the  legacies  to  the  testator's 
wards,  we  insist  that  the  legacy  to  them  is 
a  satisfaction  of  their  debt. 

''It  is  an  established  rule,  that  a  legacy 
given  by  a  debtor  to  his  creditor,  which  is 
equal  or  greater  than  the  debt,  shall  be 
presumed  to  be  intended  as  a  satisfaction 
of  the  debt,  debitor  non  praesumitur 
donare."  2  Lomax  on  Executors,  ed.  57, 
marg.  page  95,  {  1,  citing  Brown  v.  Daw- 
son, Prec.  Chan.  240;  Fowler  v.  Fowler,  3 
P.   Wms.   353;  Richardson   v.  Greese, 

86  3  Atk.  R.  65,  and  other  cases ;  *and  all 
the    authorities   are    cited    and    com- 
mented upon  in  2  Roper  on  Legacies,  ch.  17, 
\  1,  2. 

This  is  the  strongest  language  which 
can  be  used  in  the  argument  in  behalf  of 
the  legatees  claiming  this  bequest.  If 
nothing  can  be  found  in  the  will,  therefore, 
to  rebut  this  presumption,  there  cannot  be 
a  shadow  of  a  doubt  about  the  law;  and 
there  is  not  in  the  will  a  word,  not  one, 
which  is  inconsistent  with  the  presumption. 
The  attempt  of  the  counsel  for  Jennie,  Sal- 
lie  and  Bettie  Davis  to  find  something  in 
the  will  to  rebut  this  presumption  is  about 
as  far-fetched  as  any  we  ever  heard  of. 
They  say,  "the  scheme  of  the  will  seems  to 
have  been  to  give  all  about  $5,000  each." 
He  gave  to  Ann  Davis  and  her  children 
their  freedom  and  $20,000;  to  Mrs.  Crouch, 
his  sister,  and  her  children,  the  excess  of 
his  personal  estate,  about  $51,000  valuation 
in    Confederate    money,    and   his  choses  in 
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action  about  $48,500,  and  real  estate  $15,435 
in  gold  or  United  States  currency. 

Now  we  ask  in  all  candor,  does  it  not  ap- 
pear that  these  last  were  the  true  objects  of 
his  bounty,  and  their  leg'acy  largely  in  ex- 
cess of  the  others? 

We  admit  the  testator  intended  $5,000  each 
for  James  and  the  three  Da  vises ;  let  it  be 
so,  and  let  it  be  received  in  satisfaction  of 
their  debts. 

All  of  the  circumstances  which  have  been 
received  against  the  general  presumption 
and  rule  of  law,  are  collected  and  authorities 
cited,  to  sustain  them,  in  12  Mass.  395, 
note. 

1.  Where  the  legacy  is  less  than  the 
amount  of  the  debt. 

2.  Where,  though  equal  to  the  debt,  there 
is  a  difference  in  the  duration  or  time  of 
payment,  making  it  less  beneficial  to  the 
legatees. 

3.  Where   the   legacy   and  debt  are  of  a 

different  nature. 

87  *4.  Where  the  provisions  of  the  will 
are  expressed   to  be  given  for  a  par- 
ticular purpose. 

5.  Where  the  debt  is  contracted  subse- 
quently to  the  making  of  the  will. 

6.  Where  the  legacy  is  contingent  or  un- 
certain. 

7.  Where  the  debt  is  contingent. 

8.  Where  there  is  an  express  direction  in 
the  will  for  the  payment  of  debts  and  leg- 
acies. 

9.  And,  perhaps,  where  the  legatee  is  a 
servant  of  the  testator,  and  the  debt  is  for 
wages. 

It  is  only  under  the  third  and  fifth  of 
these  exceptions  to  the  general  rule  that 
the  appellees  claim. 

First,  as  to  the  3d  exception,  that  the 
legacy  and  debt  are  of  a  different  nature. 
The  cases  cited  upon  this  point  show  such  a 
difference,  as  follows: 

'*One  gives  a  bond  on  his  marriage, 
either  within  four  months,  to  settle  lands 
of  100  pounds  per  annum  on  his  wife,  or 
that  his  heirs,  executors,  &c.,  shall  pay  her 
2,000  pounds  within  four  months  after  his 
death ;  husband,  after  this,  devises  to  his 
wife  lands  of  88  pounds  per  annum ;  this 
shall  not  be  taken  in  part  of  the  100  pounds 
per  annum,  but  only  as  a  benevolence."  2 
P.  Wms.  614. 

Now,  it  is  not  necessary  to  say  that  this 
case  does  not  touch  the  one  before  us ;  and 
yet  the  appellees  rely  upon  such  authorities. 

On  page  3  of  the  note  by  Messrs.  Guy 
and  Gilliam,  they  say:  ^4t  was  not  a  debt 
due  from  the  testator,  in  its  technical  sense, 
to  the  wards.  * '  If  that  be  true,  then  they 
have  no  claim  for  a  debt.  If  it  was  not  a 
debt  to  his  wards,  what  was  it? 

The  kind  of  difference  which  is  meant 
by  the  decisions  is  this,  for  example :  the 
testator  owes  a  debt  which  is  ' 'charged 
upon  the  land  in  his  possession,  and  not  on 
the  person  of  the  testator."  1  B.  Monroe, 
228. 

88  ♦See  the  general  rule:  Toller  336; 
2  Fonblanque  330,  and  in  the  the  cases 

cited  by  the  appellees. 


Secondly,  as  to  the  fifth  exception.  When 
Hector  Davis  died,  his  will  went  into  effect; 
and  whatever  he  owed  the  Da  vises  he  owed 
then,  for  he  could  contract  no  debts  after- 
wards ;  and  as  the  legacy  largely  exceeded 
the  debt,  it  should  be  regarded  as  in  satis- 
faction of  it.  When  he  made  his  will,  there 
was  a  balance  due  from  him ;  it  might  have 
been  more  or  less  at  his  death. 

The  report  of  commissioner  Fleming  an- 
swers all  objections  in  respect  to  the  debt 
not  being  known  and  ascertained  by  Davis, 
because  the  commissioner  expressly  reports 
that  **Hector  Davis  kept  an  account  of  re- 
ceipts and  disbursements  as  guardian 
aforesaid,"  '^ which  disclosed  not  only  per- 
fect fairness  towards  his  wards,  but  even 
liberality." 

The  case  is,  therefore,  the  ordinary  and 
simple  case  of  a  testator  devising  much 
more  than  he  owed  to  his  wards,  to  whom 
he  was  indebted.  The  total  of  his  indebted- 
ness, if  all  the  credits  to  which  the  com- 
missioner thinks  him  entitled  were  allowed 
him,  was  less  than  $2,000  to  each,  and  he 
bequeathed  to  each  $5,000. 

Passing  from  this  point  we  proceed  to 
consider  the  other  points  of  the  case. 
First,  as  to  the  $20,000  directed  by  the  tes- 
tator to  be  invested  in  State  stock. 

The  chancellor,  in  his  opinion,  justifies 
the  executor  for  his  failure  to  invest  the 
$20,000  in  State  stock,  as  directed  by  the 
will  of  his  testator,  because  of  the  invest- 
ment of  that  money  in  Confederate  tx>nds 
under  the  authority  of  an  order  of  court— 
because  of  the  heavy  premium  he  would 
have  to  pay  for  State  stock — the  uncertainty 
of  its  ultimate  value,  and  the  notice  he  had 
received  from  the  receiver  of  the  Confed- 
erate government  that  the  government 
would     claim     the    legacy    as    confiscated 

property. 
89  ^Without  repeating   here   what  has 

been  already  said  as  to  the  duty  of  an 
executor  to  invest  according  to  the  directions 
of  the  will  of  his  testator,  but  taking  that 
for  granted  which  the  effort  to  excuse  it 
admits,  we.  will  proceed  to  consider  the 
reasons  assigned  in  support  of  the  excuse, 
and 

1st.  As  to  the  order  of  court. 

The  statute  to  which  reference  has  been 
heretofore  made,  Acts  of  '62,  '63,  p.  81,  is  the 
foundation  of  the  order,  and  affords  not  the 
slightest  justification  for  it.  The  act  con- 
templates and  provides  for  a  wholly  differ- 
ent case  from  this,  viz:  one  in  which  the 
fiduciary  is  **unable  to  pay  over  to 
the  cestuis  que  trust,  or  parties  entitled 
thereto,"  **moneys  in  his  hands." 

And  it  manifestly  was  not  at  all  in  the 
contemplation  of  the  legislative  mind,  or 
within  the  scope  of  the  act,  to  change  any 
man's  will,  where  that  will  could  be  carried 
into  execution;  and  intended  to  provide, 
and  does  provide,  only  for  a  case  in  which 
the  fiduciary  could  not  lawfully  dispose  of 
the  money  to  which  the  beneficiary  was 
entitled  without  an  order  of  court.  And  it 
is  simply  to  stultify  the  Legislature  to  sup- 
pose that  with   a   knowledge   of  a  will  an- 
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thorizing  an  executor  to  invest  in  State 
stock,  it  would  pass  a  law  giving  him  leave 
to  ask  the  court  to  give  him  leave  to  do  the 
same  thing. 

Here,  on  the  contrary,  there  was  no  im- 
pediment; and  the  executor  could  have 
invested  without  difficulty.  The  order, 
therefore,  founded  upon  that  statute,  affords 
no  excuse  to  the  executor,  because  it  did 
not  apply  to  the  case ;  but  if  it  did,  does  it 
afford  any  justification  to  the  executor? 

Manifestly  not. 

The  will  said  to  the  executor,  invest  in 
Virginia  State  stock.  The  court  said,  do 
that  same  thing,  or  invest  in  other  securi- 
ties as  you  please.     Now,  the  court  did 

90  not  *undertake    to  control   the  execu- 
tor;   and   did   not,    therefore,    direct 

him,  or  command  him  to  make  any  partic- 
ular investment,  but  left  him  perfectly  free 
to  act  as  the  will  directed  him  to  act ;  and 
his  action  in  opposition  to  the  will  was 
purely  voluntary ;  which  leaves  him  exactly 
m  the  position  in  which  he  would  have 
stood  if  there  had  been  no  order.  The  order, 
therefore,  must  be  regarded  as  out  of  the 
question. 

2.  As  to  the  high  price  of  the  stock. 
This  reason  is  wholly  independent  of  the 

order,  and  would  be  good  without  any  order, 
if  good  at  all;  and  we  submit,  with  all 
respect,  is  not  good  under  any  circum- 
stances ;  for  if  good  in  this  case  it  would 
be  equally  good  in  every  case  in  which  the 
stock  selected  by  the  testator  for  an  invest- 
ment rose  in  value  after  his  death;  and 
that,  we  are  sure,  nobody  will  insist  upon ; 
for  the  rise  in  the  price  of  the  stock,  in- 
stead of  depreciating  the  stock,  as  an  in- 
vestment, only  commends  it,  because  it 
shows  the  stock  was  worth  more  than  the 
currency ;  but  in  truth  the  order  condemns 
this  excuse,  for  the  judge  who  made  it  with 
full  knowledge,  of  course,  of  the  price  of 
the  stock,  which  was  a  matter  of  notoriety, 
said  to  the  executor,  you  may  purchase  it. 
We  are  only  surprised  the  chancellor  did  not 
observe  that  when  he  made  this  excuse. 

3.  As  to  the  threat  of  confiscation. 

We  do  not  perceive  how  that  could  affect 
the  investment  at  all,  as  the  threat  was 
not  to  confiscate  the  State  stock,  but  to 
confiscate  the  legacy,  which  was  the  only 
thing  that  could  be  confiscated,  if.  any 
thing  could ;  and  that  could  be  just  as  well 
confiscated  under  one  form  of  investment 
as  another:  And  if  the  investment  had 
been  made  in  State  bonds,  it  would  have 
been  made  in  the  name  of  the  executor, 
and  not  of  the  devisee,  exactly  as  it  was 
made;    and,     therefore,    would    have 

91  been  no  more  ^accessible  to  the  con- 
fiscating officer  than  it  was  in  the  form 

in  which  it  was  made.  But  what  business 
bad  the  executor  to  change  the  investment 
directed  by  his  testator,  and  authorized  by 
the  court,  because  of  any  threat  by  the  con- 
fiscating officer,  even  if  he  could  show, 
which  he  does  not,  and  cannot,  that  by 
changing  the  investment  he  could  elude  the 
confiscating  officer?  But  here  again  the 
order  answers  the   excuse ;  for  the  executor 


informed  the  court,  or  he  did  not,  of  this 
threat;  if  he  did,  the  court  disregarded  it, 
and  said  invest,  notwithstanding  the  threat ; 
if  he  did  not,  then  the  manifest  threat  had 
nothing  to  do  with  the  investment,  as  it  is 
very  obvious  it  did  not. 

Upon  the  whole,  we  submit  that  the  order 
of  court  had  not^  the  slightest  influence 
upon  the  investment,  and  furnished  no  ex- 
cuse for  it,  and  leaves  it  as  it  is,  a  clear, 
unpardonable  devastavit ;  and  this  conclu- 
sion is  in  truth  avowed  by  the  executor  in 
his  letter  to  Virginia  Davis,  of  the  28th 
December  1866,  in  which,  speaking  of  the 
direction  of  the  will  to  make  the  investment 
in  State  stock,  he  says:  **I  saw  the  injus- 
tice of  such  an  investment ;  and  notwith- 
standinfi^  I  was  directed  by  the  will  to  do 
so,  I  rentsed  to  make  it,  well  knowing,  if 
it  was  done,  it  would  deprive  you  practically 
of  what  was  intended  to  be  left  you  by  your 
father.  In  consequence  of  thus  acting, 
some  of  the  other  legatees  have  brought 
suit  against  me,  claiming  the  will  ought 
to  have  been  carried  out,  and  the  invest- 
ment made;"  thus  avowing,  not  that  he 
had  obeyed  an  order  of  court,  but  disobeyed 
the  direction  of  his  testator. 

Lastly,  as  to  the  uncertainty  of  the  ulti- 
mate value  of  State  stock. 

It  is  difficult  to  treat  this  reason  with 
that  gravity  which  is  consistent  with  our 
very  cordial  and  sincere  respect  and  esteem 

for  the  judge  who  gives  it. 
92  *What  was  there   to  create  doubt  of 

the  value  of  Virginia  State  stock? 
The  reply  is,  the  possible  fall  of  the  Con- 
federacy ;  and  if  for  that  reason  State  stock 
should  be  doubted,  how  could  Confederate 
stock  be  regarded  better  than  State  stock? 
If  we  may  be  pardoned  for  the  use  of  a 
metaphor  in  a  law  argument,  the  State 
stock  was  the  shadow  of  Confederate  stock ; 
its  position  depending  upon  the  location  of 
the  body  which  cast  the  shade.  Is  it  not 
positively  ludicrous  to  say,  then,  that  the 
State  stock  was  unsafe,  and  the  Confed- 
erate stock  safe,  since  the  State  stock  was 
certainly  safe  if  the  Confederate  stock  did 
not  become  worthless;  and,  therefore,  the 
Confederate  stock  must  fail  before  the  State 
stock?  And  yet  the  executor  is  justified 
in  paying  a  large  premium  for  Confederate 
stock  in  preference  to  State  stock,  because 
State  stock  bore  a  higher  premium  than 
Confederate  stock. 

Beggiiig  that  the  court  will  regard  all  the 
points  made  upon  the  record,  although  they 
may  not  be  repeated  here,  we  most  re- 
spectively submit  this  note,  in  conclusion, 
for  the  appellants. 

Johnston  &  Williams  and  Steger,  for  the 
executor. 

Guy  8l  Gilliam,  for  the  Misses  Davis. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

It  is  insisted  by  the  counsel  for  the  ap- 
pellants, that  the  legacies  bequeathed  to 
Jennie,  Sallie  and  Bettie  Davis,  should  have 
been  treated  as   a  satisfaction  of  the  debts 
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due  them  by  the  testator,  as  guardian.  In 
support  of  this  proposition,  the  learned 
counsel  relies  upon  the  rule  in  equity,  that 
where  a  debtor  bequeaths  a  legacy  to  his 
creditor,  of  equal  or  greater  amount  than 
the  debt,  and  of   the   same  character, 

93  and  payable  *after  the  debt  becomes 
due,  it   is   presumed   that   the  legacy 

was  intended  to  be  in  satisfaction  of  the 
debt.  There  is  no  doubt  this  rule  still 
nominally  exists;  but  the  tendency  of  the 
more  recent  decisions  is,  to  consider  the 
bequest  a  bounty,  and  not  the  discharge  of 
an  obligation.  And  the  courts  now  lay 
hold  of  any  circumstances,  however  trifling, 
for  the  purpose  of  repelling  the  presumption 
that  the  legacy  was  intended  as  a  satisfac- 
tion of  the  debt.  2  Roper  on  Legacies, 
1742 ;  2  Redf .  on  Wills,  {  52,  516. 

So  far  as  this  record  discloses,  the  only 
debt  of  any  importance  against  the  testa- 
tor, at  the  time  of  the  execution  of  the  will, 
was  the  one  due  to  his  wards.  After  sat- 
isfying that  debt,  the  testator  was  possessed 
of  an  ample  estate  to  pay  all  the  pecuniary 
legacies,    and   also   to    make   a   reasonable 

? revision  for  Mrs.  Crouch  and  her  children, 
^here  is  no  doubt  that  this  was  his  purpose. 
Unmarried  and  intestate,  he  had  no  imme- 
diate family  of  his  own  to  provide  for. 
His  nephew  and  nieces  were  very  naturally 
the  objects  of  his  bounty  and  his  affection. 
It  is  clear  that  the  legacy  bequeathed  to  R. 
D.  James  was  not  intended  as  a  satisfaction 
of  the  debt  due  him ;  because  that  debt  was 
contracted  after  the  will  was  executed. 
This  legacy  is  the  same  in  amount  with 
those  given  to  the  nieces  respectively.  Why 
should  the  testator  make  this  difference  be- 
tween them?  Why  discriminate  in  this 
way,  in  favor  of  the  nephew,  and  against 
the  nieces?  They  were  his  wards ;  and  it 
is  reasonable  to  suppose  his  relations  with 
them  were  more  intimate,  and  his  regard  for 
them  stronger  than  for  either  of  his  other 
relatives.  The  very  first  clause  in  the  will 
contains  the  bequest  in  their  favor;  thus 
showing  they  were  prominently  in  his  mind 
when  he  determined  to  make  his  will. 
*'Item  first  (he  declares):  I  give  to  my 
nieces  Jennie,  Sallie  and  Bettie  Davis, 

94  the  sum  of  fifteen   thousand  ^dollars, 
to  be  equally  divided  between  them.** 

This  language,  taken  in  connection  with 
the  other  provisions  of  the  will,  and  all  the 
facts  and  circumstances  of  the  case,  plainly 
indicates,  I  think,  that  the  testator  intended 
a  gift  of  five  thousand  dollars  to  eaoh  of 
his  nieces,  without  deduction  or  abatement. 
There  was  no  error,  therefore,  in  the  deci- 
sion of  the  Chancery  court  on  this  point. 

In  the  next  place,  it  is  insisted  that  the  court 
erred  in  holding  that  the  pecuniary  lega- 
cies constitute  a  charge  upon  the  real  estate. 
It  is  universally  conceded  that  as  a  general 
rule  the  personal  estate  is  the  natural 
primary  fund  for  the  payment  of  legacies. 
Whether  they  are  chargeable  on  the  land, 
when  the  personal  property  proves  deficient, 
is  always  a  question  of  intention.  When 
the  charge  is  not  created  in  express  terms, 
it  may  be  established  by  implication.     And 


in  seeking  for  the  expressed  intention  of 
the  testator,  his  words  are  to  receive  that 
interpretation  which  a  long  series  of  deci- 
sions has  attached  to  them ;  unless  it  is  very 
certain  they  were  used  in  a  different  sense. 
1  Redfield  on  WiUs,  p.  433-435.  Thus  it  has 
been  held  in  numerous  cases,  that  where 
pecuniary  legacies  alone  are  first  given, 
and  no  part  of  the  real  estate  is  si>ecifically 
devised,  and  there  is  a  residuary  clause, 
devising  and  bequeathing  the  residue  of 
the  real  and  personal  estate,  this  operates 
to  charge  the  entire  property  with  the  leg- 
acies. This  rule  of  interpretation  is  founded 
upon  the  idea  that  the  testator,  in  blending 
his  real  and  personal  estate  into  a  common 
fund,  plainly  manifests  his  purpose  to  make 
no  distinction  between  them.  And  inas- 
much as  the  will  contains  no  previous  devise 
of  any  part  of  the  real  estate,  the  residue 
in  such  case  can  only  mean  what  remains 
after  satisfying  the  previous  gifts.  This 
is   the    well    established   doctrine  of 

95  both  Knglifth  and  American  *courts. 
Greeville  v.  Brown,  7  House  of  Lords 

Cases,  688;  Lewis  v.  Darling,  16  How.  U. 
S.  R.  1,  10;  Wilcox  v.  Wilcox,  13  Allen's 
R.  252 ;  Shulters  v.  Johnson,  38  Barb.  R. 
80. 

The  only  case  cited  by  the  learned  coun- 
sel for  the  appellants,  as  establishing  a 
different  rule,  is  Lupton  v.  Lupton,  2  John. 
Ch.  R.  614.  That  case  is,  however,  easily 
distinguished  from  the  one  now  under  con- 
sideration ;  and  is  not  in  conflict  with  the 
authorities  mentioned.  Chancellor  Kent  was 
of  opinion  that  the  residuary  clause  in  that 
case  was  nothing  more  than  the  usual  form- 
ula in  wills,  indicating  merely  that  the  testa- 
tor did  not  intend  to  die  intestate  as  to  any 
portion  of  his  property,  but  to  dispose  of 
the  whole  of  it.  In  the  present  case  it  is 
apparent  that  the  residuary  clause  was  not 
designed  simply  to  prevent  a  partial  intes- 
tacy, from  a  failure  to  recollect  all  the  tes- 
tator's property;  but  was  intended  as  a 
substantial  and  beneficial  bequest  in  favor 
of  the  residuary  legatees. 

In  Lupton  v.  Lupton  the  will  contained 
several  antecedent  specific  devises  of  real 
estate,  to  which  the  residuary  clause  might 
be  referred ;  thus  giving  it  its  appropriate 
construction.  In  this  case  the  testator 
makes  no  specific  devise  of  any  part  of  his 
real  estate ;  and  he  does  not  even  refer  to 
it  in  his  will.  Nor  does  he  adopt  the  ordi- 
nary formula  to  which  Chancellor  Kent 
refers.  By  a  single  clause  he  blends  his 
real  and  personal  property  into  one  mass; 
and  declares,  ^'whatever  balance  I  may  be 
worth,  I  want  g^ven  to  my  sister  Ann 
Crouch  and  her  children."  What  did  he 
mean  by  these  words?  Did  he  refer  to  the 
balance  of  his  personal  estate  simply?  If 
his  purpose  was  to  devote  his  personal  prop- 
erty only  to  the  payment  of  the  pecuniary 
legacies,  and  to  give  all  his  real  estate  to 
Mrs.  Crouch  and  her  children,  nothing 
would  have  been  easier  than    to   have 

96  so  provided  in  *plain  and  explicit  lan- 
guage.    The  testator  having  made  no 

specific  devise  of  any  part  of  his  real  estate, 
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and  having  blended  his  entire  estate  into 
one  residue,  it  seems  to  me  the  inference 
is  irresistible  that  his  intention  was  to  give 
only  the  residue  remaining  after  the  pre- 
vious dispositions  of  his  will  are  satisfied. 
It  is  also  insisted  that  the  executor  ought 
to  have  paid  the  debts  and  legacies  with 
the  Confederate  currency  in  his  possession. 
If  it  appeared  that  the  creditors  of  the 
estate  were  willing  to  receive  payment  in 
that  cutrency,  there  might  be  some  reason 
in  holding  the  executor  responsible  for  his 
failure  so  to  employ  the  funds  in  his  hands. 
But,  nothing  of  the  kind  is  proved  or  as- 
serted. As  the  Confederate  notes  were 
then  greatly  depreciated,  and  the  debts 
contracted  before  the  war,  the  fair  pre- 
samption  is,  I  think,  the  creditors  were  not 
willing  to  accept  those  notes  in  payment 
of  their  debts. 

The  same  may  be  said  with  respect  to 
the  legatees.  The  executor  cannot  be  justly 
chargeable  with  a  devastavit,  in  failing  to 
pay  them,  even  if  there  were  no  debts 
against  the  estate ;  unless  it  appears  that 
the  legatees  were  willing  to  receive  the  Con- 
federate notes,  if  they  had  been  tendered. 
The  ground  is  taken,  however,  that  the 
leg'atees  were  payable  in  the  currency  in 
circulation  at  the  death  of  the  testator  in 
1863.  It  is  true  that  a  will  of  personal 
estate  generally  operates  upon  the  property 
possessed  by  the  testator  at  the  time  of  his 
death,  whenever  acquired ;  but  in  order  to 
ascertain  his  meaning  and  intention,  we 
look  to  the  date  of  the  will.  2  Lomax  on 
Kx'ors,  p.  8.  The  cases  cited  by  counsel 
only  show  that  where  legacies  are  given 
generally,  it  will  be  presumed  that  the 
testator  intended  they  should  be  paid  in 
the  money  of  the  country  in  which  he  was 
domic^ed  and  the  will  was  made.  And  this 
rule  will  be  observed,    though  the   testator 

may  change  his  residence  and  die  in 
97         ^another  country.    This  but  illustrates 

the  principle  of  looking,  not  to  the 
death  of  the  testator,  but  to  the  time  and 
place  of  executing  the  will,  in  order  to 
ascertain  the  objects  of  his  bounty,  and 
the  kind  or  value  of  the  currency  in  which 
they  are  to  be  paid.  This  is  the  rule  fairly 
deducible  from  all  the  cases.  Holmes  v. 
Holmes,  1  Russ.  and  Myl.  R.  660;  2  Wm's 
Ex'ors,  1232.  This  principle  is  not  affected 
by  the  act  of  March  3d,  1866,  for  the  adjust- 
ment of  Confederate  liabilities.  That  act, 
by  its  very  terms,  only  embraces  wills  exe- 
cuted between  the  first  day  of  January 
1862  and  the  17th  of  April  1865.  It  does  not 
confer  the  slightest  authority  upon  the 
courts  to  apply  the  scale  of  depreciation  to 
legacies  given  long  anterior  to  the  existence 
of  the  Confederate  currency. 

It  is  next  made  a  ground  of  complaint, 
that  the  executor  did  not  use  the  Confederate 
notes  in  the  purchase  of  gold,  and  with 
that  pay  the  debts  and  legacies.  In  the 
light  of  subsequent  events,  such  a  course 
would  have  been  wise  and  judicious.  Judged 
by  circumstances  then  existing,  it  would 
have  been  regarded  as  an  act  of  the  greatest 
folly   and    rashness   in   a  fiduciary.     If,  as 


was  the  prevailing  opinion,  the  southern 
cause  had  been  successful,  such  an  act  would 
have  been  regarded  as  an  unjustifiable  sac- 
rifice of  the  assets  and  securities  of  the 
estate,  and  treated  as  a  devastavit  on  the 
part  of  the  executor.  He  was  not  bound  to 
incur  any  such  risk.  The  executor  was  re- 
quired to  act  as  a  judicious  man,  looking 
alone  to  his  worldly  interests,  would  have 
acted  under  the  circumstances;  but  he  was 
not  required  to  go  beyond  that. 

Another  ground   of  complaint  urged  by 

appellants,  was  the   failure  of  the  executor 

to  invest  the  twenty  thousand  dollar  legacy 

given   to   Ann  and  her   children,    in    State 

stocks   or   bonds;  as   directed  by  the 

98  will.     It  is*to  be  borne  in  mind,  that 
the  condition   of   the   country   and  of 

all  securities,  public  and  private,  was  al- 
together different  in  1863  when  the  testa- 
tor died,  from  what  it  was  in  1859,  when 
the  will  was  executed.  The  executor  being 
greatly  embarrassed  by  this  altered  condi- 
tion of  affairs  and  other  difficulties  attend- 
ing the  administration  of  the  assets,  filed 
his  bill  in  the  Circuit  court  of  Richmond, 
in  order  that  the  trusts  of  the  will  might 
be  executed  under  the  supervision  of  a  court 
of  chancery.  In  the  progress  of  the  cause, 
the  court,  upon  the  petition  of  the  executor, 
entered  an  order  or  orders,  authorizing  him 
to  invest  the  currency  in  his  hands  in  Con- 
federate or  State  securities.  The  invest- 
ment was  thereupon  made  in  Confederate 
bonds.  It  is  true  that  Ann  and  her  children 
were  alien  enemies,  and  could  not  be  served 
with  process  or  brought  before  the  court. 
Nevertheless,  the  executor  had  the  right  to 
apply  to  the  court  for  its  assistance;  and 
the  court  had  the  right  to  make  just  such 
an  order  as  was  made.  No  existing  in- 
vestments were  thereby  altered,  no  rights 
were  violated.  Confederate  currency  re- 
ceived properly,  in  a  due  course  of  ad- 
ministration, was  simply  converted  into 
Confederate  bonds,  until  it  could  be  applied 
to  the  claims  of  creditors  or  legatees.  The 
estate,  exclusive  of  this  fund,  and  exclusive 
of  the  realty,  was  greatly  more  than  suffi- 
cient to  pay  all  the  legacies.  But  for  the 
loss  of  this  property,  the  investment  could 
now  be  made  according  to  the  directions 
of  the  will.  And  the  burden  would  fall  upon 
the  residuary  legatees,  who  were  parties  to 
the  suit ;  must  have  been  apprised  of  what 
was  done,  but  made  no  objections  to  any  of 
the  orders  eiltered  in  the  cause.  But  let  it 
be  conceded  that  these  orders  were  not 
binding  upon  the  non-resident  parties. 
The  act  of  the  executor,  in  bringing  the 
suit  and  invoking  the  aid  of  the  court, 
evinces,  I   think,  entire    good    faith, 

99  due   diligence,  *and  a  laudable  desire 
to  protect  the   rights  of  creditors  and 

legatees.  And  I  do  not  see  how  it  is  pos- 
sible, consistently  with  the  rulings  of  this 
court,  to  throw  upon  him  the  loss  of  this 
fund.  Eliot  v.  Carter,  9  Gratt.  541 ;  Myers 
V.  Zetelle,  21  Gratt.  733. 

It  was  argued,  however,  that  as  the  court 
authorised  an  investment  in  State  bonds, 
and  the  testator  so  directed,  those  securities 
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should  have  been  selected  by  the  executor. 
The  executor  states  that  he  made  no  invest- 
ment in  the  name  of  Ann  and  her  children, 
because  they  were  alien  enemies;  and  he 
was  notified  that  the  Confederate  authori^^ies 
would  take  step  to  sequestrate  their  legacies. 
He  did  not  deem  it  advisable  to  purchase 
State  bonds,  because  they  were  greatly  ap- 
preciated, as  compared  with  the  currency. 
He,  therefore,  concluded  to  make  what  he 
considered  as  merely  temporary  investments 
in  Confederate  bonds.  They  were  regarded 
by  many  of  the  most  sagacious  business 
men  of  the  country  as  equally  safe  with 
any  other  securities.  The  executor  honestly 
exercised  the  discretion  vested  in  him  by 
the  court  in  purchasing  them. 

If  we  are  now  to  say  that  he  is  liable, 
because  he  did  not  purchase  State  bonds 
rather  than  Confederate,  we  must  declare 
that  he  had  no  discretion  in  the  premises. 
We  must  hold,  that  whatever  may  have  been 
the  condition  or  the  resources  of  the  estate, 
or  the  circumstances  surrounding  the  exec- 
utor, he  could  not  make,  and  the  court 
could  not  authorize,  any  disposition  of  the 
funds,  until  this  legacy  was  secured.  At 
that  time  there  were  large  claims  against 
the  estate,  which  could  not  be  paid.  Until 
they  were  settled,  however,  the  executor 
was  under  no  obligation  to  pay  legacies  or 
make  investments  for  legatees.  He  had  the 
right,  under  the  sanction  of  the  court,  to 
retain  the  funds  under  his  control  until  the 
liabilities  of  the  estate  and  the  rights 
100  of  all  parties  were  *settled  and  ad- 
justed. If  loss  has  thereby  ensued,  it 
is  not  fairly  attributable  to  any  breach  of 
duty  on  the  part  of  the  executor;  and  the 
Chancery  court  very  properly  so  decided. 

The  appellant's  exceptions  to  the  com- 
missioner's report,  from  No.  1  to  No.  8  in- 
clusive, also  Nos.  11,  16,  17  and  19,  were 
properly  overruled.  In  regard  to  the  ques- 
tions arising  under  the  fifteenth  exception, 
there  is  more  difficulty.  That  exception  is 
based  upon  the  failure  of  the  executor  to 
collect  debts  due  the  estate,  or  to  institute 
any  proceeding  to  secure  the  same.  A  list 
of  these  debts  is  reported  by  the  commis- 
sioner, amounting  to  forty-eight  thousand 
five  hundred  and  eighty-five  dollars  and 
twenty  cents.  One  of  the  witnesses  ex- 
amined expresses  the  opinion  that  but  little 
could  have  been  realized  from  these  claims, 
and  that  many  of  them  were  not  recognized 
by  the  testator  as  existing  debts.  It  seems, 
however,  that  a  large  number  of  the  debtors 
reside  now,  or  did  reside,  in  Virginia ;  and 
a  majority  of  these  is  reported  by  the  com- 
missioner as  good,  or  in  doubtful  circum- 
stances. And  this  is  all  the  information 
we  have  upon  the  subject.  The  Judge  of 
the  Chancery  court,  in  the  course  of  his 
opinion,  said:  '^That  as  to  the  claims  in 
Virginia  uncollected,  no  proof  has  been 
brought  before  me,  showing  that  any  of 
these  claims  have  been  lost  by  the  negli- 
gence or  improper  conduct  of  the  executor. '  * 
The  learned  Judge  is  not  entirely  correct 
in  his  statement  of  the  principle.  The  ex- 
ecutor was  bound  to  adduce  the  proof  in  his 


exculpation.  When  assets  are  traced  to  his 
hands,  it  devolves  upon  him  to  show  why 
they  have  not  been  collected ;  and  not  upon 
the  legatees  or  distributees  to  establish 
misconduct  or  negligence.  Tebbs  v.  Car- 
penter, 1  Mad.  R.  290 ;  Lawson  v.  Copeland, 
2  Bro.  Ch.  Cas.  130. 

It  is  not  intended,  however,  now  to 
101  decide  any  of  the  ^questions  arising 
under  this  exception.  There  ought  to 
be  further  inquiry  as  to  the  claims  upon 
resident  debtors,  whether  any  of  the  debts 
reported  as  doubtful  or  worthless  are  now 
available,  and  whether  the  executor,  by 
instituting  suits  at  any  time  since  the 
death  of  the  testator,  ought  to  have  collected 
any  of  them,  or  secured  satisfactory  liens 
upon  real  estate. 

Appellants'  exception  number  10,  in  rela- 
tion to  the  claim  of  R.  D.  James,  the  ex- 
ecutor, against  the  estate,  amounting  to 
$5,760  13,  was  properly  sustained,  for  the 
reasons  given  by  the  Judge  of  the  Chancery 
court.  No  error  was,  therefore,  committ^ 
in  that  particular,  to  the  prejudice  of  the 
appellee. 

The  decree  affirmed,  except,  as  to  the 
debts  in  Virginia  uncollected  by  the  ex- 
ecutor. 


102        ^Gregory  &  al.  v.  Winston's  Adm'r 

&  als. 

January  Term,  1878,  Rlcbmond. 

I.  Cmst  at  Bar— AdvsnGMiwBt.— J.  held  an  estate  for 
her  widowhood,  in  a  tract  of  land,  remainder  to 
the  children  of  her  husband;  two  of  whom  were 
by  her.  Her  son  B.  used  her  money,  with  her 
concurrence,  to  buy  the  interests  of  the  remain- 
dermen in  the  land,  and  took  the  conveyances  to 
himself.  Upon  the  evidence  in  the  cause,  held 
that  the  money  so  used  by  R.  was  intended  as  an 
advancement  by  his  mother  to  him. 

a.  Disposition  of  i>roperty— Deception  of  intended  Has- 
bend.— A  woman  about  to  be  married,  may  dispose 
of  her  fortune  as  she  pleases;  provided  it  is  done 
with  proper  motives,  and  without  an  intention  to 
deceive  her  intended  husband.  • 

a.  Seme— Same.— The  equity  which  arises  in  cases  of 
this  nature,  depends  upon  the  peculiar  circum- 
stances of  each  case,  as  bearinir  upon  the  question 
whether  the  facts  proved  do  or  do  not  amount  to 
sufficient  evidence  of  fraud  practised  on  the  hus- 
band. 

4.  Same— Same— Fraud.— The  grounds  upon  which 
such  transactions  are  invalidated,  as  against  the 
husband,  is  the  fraud  of  the  wife. 

5.  Voluntary  Settlement  by  Intended  Wife-Not  Nec- 
essarily Fraudulent.— Althouffh  a  settlement  by  the 
intended  wife  is  voluntary,  and  not  disclosed  to 
the  intended  husband,  it  is  not,  therefore,  neces- 
sarily fraudulent.  The  court  will  consider  the 
nature  of  the  provision,  the  situation  of  the  hus- 
band in  point  of  pecuniary  means,  and  any  other 
facts  which  tend  to  show  that  no  fraud  was 
intended. 

6.  Bond  Qlven  by  Intended  Wife— Conoealaeat  from 
Husband— Effect  of.— It  is  clear  that  an  obli^ratlon 
founded  on  a  valuable  consideration,  executed 
bona  M€  pendinir  a  treaty  for  marriage,  cannot  be 
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set  aside  merely  because  it  is  concealed  from  the 
basband. 

7.  Equity  In  Favor  of  HnslNUid— When  It  Arises.— Tbe 
eqaity  in  favor  of  the  husband  does  not  arise, 
unless  it  can  be  clearly  made  out  that  at  the  time 
of  the  conveyance  of  her  property  by  the  wife 
there  was  an  euiraffement  of  marriasre  between 
them. 

103  *^*  C«se  at  Bar— Coacealinent  from  Intended  Hus- 
band.—In  thlB  case  a  bond  is  riven  for  the 
purchase  money  of  land,  and  the  deed  of  trust  to 
secure  it  recites  the  bond:  and  that,  as  well  as  the 
conveyance  to  her.  are  immediately  put  upon 
record.  This  does  not  indicate  any  expectation  or 
desire  to  keep  the  transaction  concealed  from  the 
intended  husband. 

9.  Sume—Confaderatc  Currency.— R.  made  his  will  on 
the  28d  of  April  1861.  and  died  in  180S.  By  his  will 
he  directs  his  executor  to  sell  to  his  sister  S.  a 
tract  of  land  at  IIS.000,  if  she  is  wlllinir  to  take  it  at 
that  price.  S.  agrees  to  take  the  land:  and  in 
January  1888.  executes  her  bond  for  the  amount 
It  Is  not  a  contract  made  with  reference  to  Con* 
federate  currency  as  the  standard  of  value,  or  to 
be  paid  in  that  currency:  there  havinsr  been  no 
such  currency  when  the  will  was  made. 

In  March  1869  Thomas  L.  Gregory  and 
Jane  B.  Winston  filed  their  bill  in  the  Cir- 
cuit court  of  the  county  of  Hanover,  in 
which  they  atate  that  Philip  B.  Winston,  of 
the  county  of  Hanover,  the  husband  of  the 
female  plaintiff,  died  in  October  1853,  leav- 
ing a  will,  by  which  he  gave  to  her,  during 
her  widowhood,  the  tract  of  land  whereon 
he  lived,  containing  by  estimation  nine 
hundred  and  eighty-two  acres :  and  directed 
that  at  her  death  or  marriage  this  land 
should  be  sold  by  his  executors,  and  the 
proceeds  of  sale  should  be  equally  divided 
among  all  of  his  children  and  their  de- 
scendants per  stirpes.  That  there  were  ten 
of  these  children,  surviving  them,  of  whom 
Sallie  P.  and  Richard  M.  were  the  children 
of  the  testator  by  the  female  plaintiff,  and 
the  others  were  by  a  former  marriage.  That 
in  addition  to  the  land,  the  testator  left  to 
her  a  large  personal  property  in  fee,  and  a 
considerable  amount  for  life  or  widowhood. 
That  after  the  death  of  her  husband  she  cul- 
tivated the  land,  and  was  very  successful,  and 
realized  large  profits.  That  her  son  Richard 
M.  Winston,  who  had  no  other  property, 
except  the  slaves  acquired  by  his  marriage, 
except  that  acquired  under  the  will  of  his 
father,  lived  with  her,  and  acted  as  her  gen- 
eral agent  in  the  management  of  her 
104  *business;  and  whilst  so  acting  he 
purchased  with  the  monies  and  credit 
of  the  female  plaintiff,  the  interest  of  said 
remaindermen  in  the  land  devised  to  her 
as  aforesaid ;  and  they  set  out  the  amount 
paid  to  each  of  eight  of  them,  amounting 
in  the  whole  to  $12,350  75.  And  she,  with 
the  said  Richard  M.  Winston,  as  her  surety, 
executed  her  bond  for  $1,600  to  Sallie  P. 
Winston,  for  her  interest  in  said  land,  which 
is  still  outstandng  and  unpaid.  That  the 
whole  of  said  sum  of  $12,350  75,  with  the 
exception  of  about  $1,600,  which  was  the 
money  of  the  said  Richard  M.  Winston,  was 


paid  with  the  moneys  of  the  female  plain- 
tiff. 

They  further  say,  that  Richard  M.  Win- 
ston died  in  February,  1862,  having  made  a 
will  dated  April  22d,  1861,  which  had  been 
admitted  to  probate,  and  Bickerton  L.  Win- 
ston qualified  thereon  as  administrator  with 
the  will  annexed.  That  Richard  M.  Win- 
ston directed  by  his  will,  that  if  he  should 
die,  leaving  no  child,  the  executor  should 
sell  the  estate  loaned  to  his  mother  Jane  B. 
Winston,  known  as  Poplar  Spring,  of  which 
he  had  become  the  purchaser  from  the 
various  legatees,  to  his  sister  Sallie  P. 
Winston,  for  $15,000,  should  she  be  willing 
to  take  it  at  that  price ;  the  annual  proceeds 
of  which  sum  to  go  to  his  wife  Rosalie  S. 
Winston,  during  her  life  or  widowhood;  the 
said  principal  sum  of  $15,000  to  go  to  his 
mother,  Jane  D.  Winston,  if  living,  and 
her  heirs  forever ;  if  not  living,  "then  to  his 
sister  Sallie  P.  Winston,  or  some  of  his 
nephews  or  nieces ;  but  in  this  case,  Rosalie 
8.  Winston  to  have  the  power  of  designating 
to  which  of  them  it  shall  go. 

They  further  say,  that  until  after  the 
death  of  Richard  M.  Winston,  your  oratrix 
thought  the  interests  of  the  said  remainder- 
men in  the  said  land  had  been  conveyed  to 
her ;  that  she  never  intended  that  the  deeds 
should  have  been  executed  in  any  other 
105  way ;  that  it  was  always  *her  purpose 
to  provide  equally  for  her  two  chil- 
dren ;  and  that  the  provision  of  the  will  of 
her  son  Richard  M.  Winston  was  a  surprise 
to  her ;  that  several  times  during  the  life- 
time of  Richard  M.  Winston,  she  requested 
him  to  bring  the  deeds  from  the  said  re- 
maindermen to  her;  but  he  told  her  they 
were  in  the  clerk's  office,  and  had  better 
remain  there.  They  were  permitted  to  re- 
main in  the  office,  where  they  were  de- 
stroyed; and  consequently  she  never  saw 
them  until  after  the  death  of  Richard  M. 
Winston. 

They  further  say,  that  on  the day  of 

March  1863,  some  time  after  the  death  of 
Richard  M.  Winston,  Bickerton  L.  Winston 
went  to  the  residence  of  your  oratrix,  taking 
with  him  instruments  of  writing,  prepared 
for  the  said  Sallie  P.  Winston  to  execute 
under  the  will  of  Richard  M.  Winston. 
That  your  oratrix  was,  at  the  time,  without 
counsel,  and  ignorant  of  her  rights  in  the 
premises.  That  Bickerton  L.  Winston, 
as  administrator   as  aforesaid,   on  the  said 

day  of  March  1863,    received  from  your 

oratrix  one  thousand  dollars  in  Confederate 
currency,  in  part  payment  of  the  said  sum 
of  $15,000,  for  the  interest  of  Richard  M. 
Winston  in  the  said  land.  That  the  said 
Sallie  P.  Winston,  with  your  oratrix  as  her 

surety,   on  the  said day  of  March  1863, 

executed  a  bond  dated  January  1st,  1863, 
payable  to  said  Bickerton  L.,  as  adminis- 
trator as  aforesaid,  in  a  penalty  of  twenty- 
eight  thousand  dollars,  conditioned  for  the 
payment  of  14,000  dollars,  within  six  months 
after  the  death  or  marriage  of  the  said 
Rosalie  S.  Winston,  and  for  the  payment  of 
interest  upon  the  last  mentioned  sum  semi- 
annually,   until  the   death   or  marriage  of 
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the  said  Rosalie  S.  Winston.  That  at  the 
same  time  and  place,  other  instruments  in 
writing,  were  brought  there  by  the  said 
Bickerton  L.  Winston,  which  are  believed 
to  have  been  a  deed  from  him,  as  adminis- 
trator as  aforesaid,  to  the  said  Sallie 

106  P.  Winston,    conveying  *the  interest 
of  the  said  Richard   M.    Winston,  in 

the  said  land,  in  conformity  with  his  will; 
and  a  deed  of  trust  upon  the  said  land,  se- 
curing the  payment  of  said  bond,  executed 
by  the  said  Sallie  P.  Winston. 

They  further  say,  that  the  said  bond  was 
executed  by  Sallie  P.  Winston  during  the 
course  of  a  treaty  of  marriage  between  her 
and  the  plaintiff,  Thomas  I^.  Gregory ;  and 
that  at  the  time  of  its  execution  he  was 
the  intended  husband  of.  the  said  Sallie  P. 
Winston,  and  the  day  had  been  appointed 
for  the  solemnization  of  their  marriage, 
which  took  place  on  the  22d  of  April  1863. 
That  Rosalie  S.  Winston  was  residing  with 
Mrs.  Winston,  and  she  and  Bickerton  L. 
Winston  knew  at  the  time  the  bond  was 
executed,  that  said  Thomas  L.  Gregory  was 
then  the  intended  husband  of  the  said  Sallie 
P.  Winston,  and  that  they  expected  to  be 
married  in  a  short  time  thereafter.  That 
no  notice  was  given  to  said  plaintiff  of  the 
obligation  entered  into  by  the  said  Sallie 
P.  Winston  to  the  said  Bickerton  L.  Win- 
ston, as  adm*r  as  aforesaid ;  and  that  said 
plaintiff,  Thomas  L.  Gregory,  never  had 
any  notice  or  knowledge  thereof,  until  some 
time  after  he  had  married  the  said  Sallie  P. 
Winston. 

They  further  say,  that  the  said  bond  was 
executed  at  a  time  when  Confederate  cur- 
rency was  the  currency  in  circulation,  and 
was  executed  in  reference  to  that  currency. 
That  Bickerton  L.  Winston,  as  adm*r,  &c., 
was  proceeding  under  the  statute  against 
Gregory  and  his  wife  and  Jane  D.  .Winston, 
to  enforce  payment  of  interest  on  the  bond. 
And  they  pray  for  an  injunction  to  restrain 
him  from  proceeding  to  recover  said  inter- 
est; upon  the  grounds:  1st.  That  Richard 
M.  Winston  having  purchased  the  interest 
of  the  remaindermen  with  the  money  of 
Jane  P.  Winston,  and  taken  the  deeds  to 
himself,  there  was  a  resulting  trust  in  her 
favor,  to  the  extent  that  he  had  used 

107  her  money  in  the  purchase ;  *and  that 
there  is,    to   that  extent,   a  failure  of 

the  consideration  of  said  bond.  2d.  Because 
the  bond  having  been  executed  by  Sallie  P. 
Winston,  during  the  treaty  of  marriage 
with  the  plaintiff,  Thomas  Lc  Gregory, 
without  notice  to  him,  her  then  intended 
husband,  it  was  a  fraud  upon  his  marital 
rights,  and  relieved  him  from  all  liability 
as  the  husband  of  his  said  wife,  upon  the 
bond.  And  3d.  Because  the  said  bond  was 
executed  in  the  month  of  March  1863,  (not- 
withstanding it  bears  date  the  first  of  Jan- 
uary, 1863, )  with  reference  to  Confederate 
currency  as  a  standard  of  value,  which  was 
at  that  time  worth  twenty  cents  to  the  dol- 
lar ;  and  if  obligatory  upon  the  plaintiffs  at 
all,  should  be  scaled  to  the  gold  standard 
of  value.  They  make  Bickerton  L.  Win- 
ston,   as    adm'r   with    the   will  annexed  of 


Richard  M.  Winston,  Rosalie  S.  Winston 
and  Sallie  P.  Gregory,  the  wife  of  the 
plaintiff  Thomas  H.  Gregory,  defendants 
to  the  bill,  and  call  upon  them  to  answer. 
The  injunction  was  granted. 

Bickerton  L.  Winston  answered  the  bill. 
He  denies  that  Richard  M.  Winston,  actings 
as  the  agent  of  Jane  D.  Winston,  and  with 
her  money,  purchased  the  interest  of  the 
remaindermen  in  the  tract  of  land,  for 
her;  for  both  Richard  M.  Winston  and 
Jane  D.  Winston  repeatedly  told  respond- 
ent that  the  money  of  hers,  used  by 
Richard  M.  Winston  in  the  purchase  of 
said  interests,  was  given  by  her  to  him  as 
an  advancement  to  him.  And  Jane  D. 
Winston  also  stated  to  respondent,  during 
the  same  conversation,  that  it  was  her 
purpose  to  make  her  daughter  Sallie  P. 
Winston  advancements  out  of  the  profits 
of  her  estate,  equal  to  what  she  had  given 
to  Richard  M.  Winston.  He  says  further, 
that  Richard  M.  Winston  owned  one-tenth 
in  the  remainder  of  the  land;  he  bought 
another  interest  from  his  former  guardian, 
William  O.  Winston,  and  paid  him  ont 
108  of  money  *due  him  by  his  guardian ; 
he  bought  two  interests  from  re- 
spondent, one  his  own  and  the  other  which 
he  sold  as  ex'or  of  John  R.  Winston,  and 
gave  respondent  an  order  or  orders  on  Ekl- 
mund  T.  Winston  for  the  purchase  money, 
which  orders  had  not  been  paid.  And  he 
insists  she  cannot  now  claim  the  said  land* 
having  been  privy  and  a  party  to  all  the 
transactions  connected  with  the  sale  of  the 
land  to  Sallie  P.  Winston,  and  the  execution 
of  the  deed  to  her  by  respondent ;  and  hav- 
ing elected  to  take  under  the  will  of  Rich- 
ard M.  Winston.  That  Richard  M.  Winston 
made  his  will  some  time  before  his  death, 
and  left  it  with  Jane  D.  Winston  when  he 
went  into  service  in  the  Confederate  army ; 
that  she  knew  all  its  provisions  long  before 
his  death ;  Was  privy  to  all  the  transactions 
between  respondent  and  Sallie  P.  Winston 
relating  to  the  purchase  of  said  land  by 
said  Sallie  P.  Winston.  That  she  paid  the 
interest  in  full  regularly  upon  said  bond, 
up  to  January  1866,  and  has  continued  to 
make  payments  towards  the  interest  on  said 
bond  up  to  August  1868.  And  notwith- 
standing her  full  knowledge  of  all  these 
facts,  he  never  heard  until  the  filing  of  the 
plaintiffs'  bill  in  this  case,  that  she  ever 
pretended  that  the  land  was  purchased  by 
Richard  M.  Winston,  with  her  money,  for 
her  use  or  benefit. 

Respondent  further  says,  he  knows  Rich- 
ard M.  Winston  believed  that  the  money 
he  got  from  his  mother  to  aid  him  in  the 
purchase  of  said  interests  in  remainder,  was 
a  gift  to  him,  and  that  the  deeds  for  the 
same  were  to  have  been  made  to  him ;  and 
the  deed  from  Sallie  P.  Winston,  for  her 
interest  in  the  land,  was  probably  made  in 
the  house  of  the  said  Jane  D.  Winston,  as 
they  resided  together,  and  she  gave  her  bond 
with  Richard  M.  Winston  as  security,  for 
the  purchase  money;  and  she  must^  have 
known  that  the  deed  was  made  by  the  said 
Sallie  P.  to  Richard  M.  Winston. 
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*Re8pondent  denies  that  said  bond 
and  deeds  in  the  bill  mentioned,  were 
carried  by  him  to  the  residence  of  Jane  P. 
Winston, and  executed  on  the  —  day  of  March 
1863.     They  were  carried  there  and  executed 
on    the    16th    of  January,  1863;  and  so  far 
from  haying-  been   carried   there   to  be  exe- 
cuted by  the  parties,    in    ignorance  of  their 
contents   and  legal   effect,    without  oppor- 
tunity   for  consideration   or   for  advice  of 
counsel,  the  facts  of  the  case  are  as  follows : 
In  the  latter  part  of  the   year  1862,    at  the 
instance  and  request  of  said  Jane  D.  Win- 
ston   and    Sallie   P.    Winston,     respondent 
visited    their    residence,    when    the    whole 
matter    was   discussed;  and   the   said  Jane 
D.    and   Sallie  P.    Winston  determined  and 
insisted  upon  taking  R.    M.    Winston's  in- 
terest in  the  land  upon  the  terms  prescribed 
in  his  will.     Accordingly  the  deed  and  bond 
were  prepared  by  James  Lyons,  the  mutual 
friend    and   counsel   of  all  the  parties ;  and 
so  prepared,  were  carried  by  respondent  to 
the  residence  of  the  said  Jane  D.  and  Sallie 
P.  Winston,  on  the  16th   of  January   1863, 
and  after  being  read  and  carefully  examined, 
were  executed  in  the  presence  of  Robert  O. 
Dos  well,    a   friend   of  the  family  and  clerk 
of  the  county  court  of  Hanover,  and  Lucien 
B.  Price,    the  friend,    adviser  and  business 
agent  of  Jane  D.  Winston. 

Respondent  further  says,  that  at  the  time 
of  the  execution  of  said  papers,  he  knew 
nothing  about  any  marriage  engagement, 
nor  contemplated  engagement,  between 
said  Thomas  L.  Gregory  and  the  said  Sallie 
P.Winston ;  nor  does  he  believe  that  any>uch 
at  that  time  existed ;  and  if  he  did,  the  con- 
tract then  consummated  was  made  and  fully 
agreed  upon  some  time  in  the  year  1862, 
certainly  prior  to  January  1863;  at  which 
time  respondent  believes  no  such  engage- 
ment existed.  But  he  insists  that  the  ex- 
ecution of  said  bond  and  deed  of  trust  would 
have  been  no  fraud  upon  the  marital 
110  rights  of  the  *said  Thomas  L.  Gregory, 
even  if  executed  the  day  before  the 
marriage ;  because  the  said  Sallie  P.  Win- 
ston received  a  full,  valuable  consideration 
for  executing  the  same.  He  denies  that  the 
said  bond  was  executed  with  reference  to 
Confederate  money,  or  was  to  be  paid  in 
Confederate  money.  The  price  was  fixed 
by  Richard  M.  Winston,  in  his  will,  which 
was  executed  in  April  1861 ;  at  which  time 
Confederate  money  did  not  exist.  And  more- 
over, when  the  bond  was  executed,  re- 
spondent expressly  and  positively  declares 
that  he  would  not  receive  Confederate 
money,  except  to  a  small  amount  necessary 
at  that  time  for  purpose  of  administration 
of  the  estate. 

Rosalie  S.  Winston  also  answered  the 
bill.  Her  answer  is  in  most  respects  sub- 
stantially the  same  as  that  of  Bickerton  L. 
Winston.  She  admits  that  Richard  M. 
Winston  lived  with  Mrs.  Winston,  and  acted 
as  her  general  ^g^^t  in  the  management  of 
her  business  affairs;  but  she  denies  em- 
phatically, that  he,  acting  as  her  agent 
and  with  her  money,  purchased  the  interest 
of  the   remaindermen    in    the  land,  for  her 


use  and  benefit.  After  stating  what  money 
of  his  own  was  applied  to  the  said  purchase, 
she  says:  the  residue  of  the  money  used  in 
the  purchase  of  said  land  was  obtained  by 
Richard  M.  Winston,  as  respondent  believes, 
from  said  Jane  D.  Winston,  as  an  ad- 
vancement. Said  Jane  D.  Winston  has  fre- 
quently stated  in  the  presence  of  respondent, 
that  she  had  given  said  money  to  Richard 
M.  Winston  as  an  advancement;  and  that 
it  was  her  purpose  to  advance  to  her  daugh- 
ter Sallie  P.  Winston  an  amount  equal  to 
what  she  had  so  advanced  to  Richard  M. 
Winston.  At  that  time  she  could  well  afford 
to  make  said  advancements,  as  the  yearly 
profits  of  her  estate  were  very  considerable. 
After  Richard  M.  Winston  had  purchased 
the  interests  of   the  remaindermen  in 

111  said  land,  Jane  D.  Winston,  *to  carry 
out  this  understanding  between  her- 
self, Richard  M.  Winston  and  Sallie  P. 
Winston,  in  regard  to  the  advancements  to 
be  made  to  the  said  Richard  M.  Winston 
and  Sallie  P.  Winston,  as  aforesaid,  paid 
to  the  said  Sallie  P.  Winston  a  yearly  in- 
terest on  an  estimated  principle,  to  equalize 
the  two. 

Respondent  further  says,  that  at  the  time 
of  the  execution  of  the  bond  and  deeds, 
hereinbefore  referred  to,  she  might  have 
heard  of  a  marriage  engagement  between 
complainant,  Thomas  Lf  Gregory  and  Sal- 
lie P.  Winston,  but  cannot  say  whether  she 
had  or  not.  But  she  insists  that  if  such  an 
engagement  existed  at  the  time  of  the  ex- 
ecution of  the  said  bond  and  deed  of  trust 
it  would  not  be  a  fraud  upon  his  marital 
rights.  She  denies  that  said  bond  was  ex- 
ecuted with  reference  to  Confederate  money, 
or  was  to  be  paid  in  that  money. 

Jane  D.  Winston,  Mr.  and  Mrs.  Gregory, 
Rosalie  S.  Winston,  and  Bickerton  I^.  Win- 
ston, gave  their  depositions  in  the  case, 
which  were  excepted  to;  and  there  were 
also  a  number  of  other  persons  who  were 
examined  as  witnesses.  The  testimony  of 
these  witnesses  was  of  course  conflicting ; 
but  the  court,  not  considering  that  testi- 
mony, but  basing  its  opinion  upon  the 
written  evidence  in  the  cause,  it  is  unneces- 
sary to  g^ve  that  evidence,  except  indeed  a 
portion  of  that  of  Mrs.  Rosalie  S.  Winston, 
which  is  made  the  basis  of  Judge  Ander- 
son's dissenting  opinion. 

The  statements  of  the  bill,  as  to  the  will 
of  Philip  B.  Winston,  and  the  number  of 
his  children,  and  also  as  to  the  provisions 
of  the  will  of  Richard  M.  Winston,  are  cor- 
rect; as  are  also  the  descriptions  of  the 
bond  and  the  deed  from  Bickerton  L.  Win- 
ston, as  adm'r  with  the  will  annexed  of 
Richard  M.  Winston,  to  Sallie  P.  Winston, 
and  her  deed   of  trust,    to   secure  the 

112  bond ;  but   one  *of   the  disputed  facts 
in    the   cause    is,   as  to  the  day  when 

the  bond  and  deeds  were  executed.  They 
are  dated  on  the  first  of  January  1863 ;  but 
it  is  certain  they  were  not  executed  on  that 
day;  and  the  only  qestion  was,  whether 
they  were  executed  on  the  16th  of  January 
or  in  March  1863. 
There  was  no  question  either,  that  Rich- 
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ard  M.  Winston  paid  for  the  interest  of 
seven  of  the  remaindermen  with  money  de- 
rived from  his  mother's  estate.  One  of  the 
interests  was  paid  for  out  of  his  own  estate ; 
and  his  mother  and  himself  executed  their 
bond  to  Sallie  P.  Winston,  for  her  interest, 
which  has  not  been  paid.  The  deeds  for 
these  interests  were  made  to  Richard  M. 
Winston.  The  disputed  fact  was  as  to  the 
terms  on  which  Mrs.  Winston  advanced  the 
money  to  Richard  M.  Winston.  Mrs.  Win- 
ston insisted  that  the  understanding  be- 
tween herself  and  Richard  M.  Winston  was, 
that  the  deeds  from  the  remaindermen  were 
to  be  made  to  her ;  and  that  if  enough  could 
be  made  from  her  estate  to  enable  her  to 
advance  to  Sallie  P.  Winston  a  sum  equal 
to  that  advanced  to  Richard  M.  Winston, 
then  he  was  to  have  the  land  at  her  death ; 
but  that  if  she  was  not  able  to  make  an 
equal  provision  for  her  daughter,  then  he 
was  not  to  be  entitled  to  the  whole  of  the 
land.  On  this  question  Rosalie  S.  Winston 
said,  in  answer  to  the  following  interroga- 
tories by  defendants'  counsel : 

Question  22.  Now  please  state  any  discus- 
sions or  conversations  you  may  have  heard 
between  Jane  D.  Winston,  Sallie  P.  Win- 
ston and  R.  M.  Winston,  with  reference  to 
the  purchaser  of  the  said  interests? 

Answer.  I  know  that  the  subject  was  fully 
discussed  as  each  several  interest  was 
bought  out. 

Question  23.  At  or  before  the  time  of  the 
first  purchase,  was  there  any  understand- 
ing or  agreement  between  Jane  D.  Win- 
ston, Sallie  P.  Winston  and  R.  M. 
113  *  Winston,  as  to  how  they  should  be 
paid  for,  and  to  whom  they  should 
belong? — Objected  to  as  leading. 

Answer.  There  was  such  agreement  and 
full  understanding  of  all  the  parties  con- 
cerned, that  they  should  belong  to  him. 

Question  24.  What  was  the  agreement  as 
to  how  they  were  to  be  paid  for,  and  if  Mrs. 
Jane  D.  Winston  was  to  pay  any  portion : 
was  it  also  a  part  of  the  agreement  that 
compensation  should  be  made  to  Sallie  P. 
Winston ;  and  if  so,  how  was  she  to  be 
compensated? — Objected  to  as  leading. 

Answer.  The  first  payments  he  made  with 
his  own  money ;  the  payments  afterwards 
were  made  with  the  money  loaned  him  by 
Mrs.  Jane  D.  Winston.  It  was  also  a  part 
of  the  arrangement  that  compensation 
should  be  made  to  Mrs.  Sallie  P.  Gregory, 
by  paying  her  an  interest  on  an  estimated 
principal  beginning  at  the  same  time — at 
the  same  age,  I  mean,  as  such  advance- 
ments were  made  to  her  brother,  until  an 
equal  amount  of  principal  was  given  to  both. 

Question  25.  Who  was  to  make  that  com- 
pensation to  Sallie  P.  Winston? 

Answer.  My  husband,  I  suppose.  The 
estate  was  bound  for  this  payment  until 
she  was  made  equal. 

After  several  questions  and  answers  in 
relation  to  other  matters,  the  following 
questions  and  answers  were  put  and  given : 

Question  37.  You  state  in  answer  to  the 
24th  chief  question,  that  **the  first  pay- 
ment he    (meaning   R.    M.  Winston)  made 


with  his  own  money;  the  payments  after- 
wards were  made  with  the  money  loaned 
him  by  Mrs.  Jane  D.  Winston."  State 
whether  or  not  the  money  thus  obtained 
from  Mrs.  Jane  D.  Winston  was  understood 
to  be  an  advancement  to  the  said  R. 

114  M.    Winston,    *or   merely    loaned  by 
her  to  him,  to  be   repaid    by   him? — 

Objected  to  as  leading. 

Answer.  As  advancements,  certainly. 

Question  38.  You  further  state,  in  answer 
to  the  24th  question :  '*It  was  also  a  part  of 
the  arrangement  that  compensation  should 
be  made  to  Mrs.  Sallie  P.  Gregory,  by  pay- 
ing her  an  interest  on  an  estimated  princi- 
pal;"  and  in  answer  to  the  25th  question, 
which  is  in  the  words  following,  to  wit: 
Who  was  to  make  that  compensation  to 
Sallie  P.  Winston?  You  say,  **My  husband, 
I  suppose.  The  estate  was  bound  for  this 
payment  until  she  was  made  equal."  Did 
you  understand,  and  so  intend  it  to  be  un- 
derstood, that  R.  M.  Winston  was  to  pay 
the  said  compensation  out  of  his  own  means, 
or  that  the  payment  was  to  be  made  out  of 
the  profits  of  the  estate.  Please  state  fully 
what  you  meant  by  said  answer? 

The  plaintiffs  excepted  to  this  question, 
because  the  answer  referred  to  is  so  plain 
as  to  admit  of  but  one  construction ;  and 
therefore  requires  no  explanation ;  and  upon 
the  further  ground,  that  the  question  is  a 
leading  one. 

Answer.  I  answered  this  question  without 
thinking  on  the  subject.  It  is  an  absurdity 
to  suppose  that  Mr.  R.  M.  Winston  was 
bound  for  the  said  payments,  as  his  only 
means  were  a  small  salary  paid  him  by 
his  mother,  Mrs.  Jane  D.  Winston,  for 
his  services  rendered  on  the  farm.  Mrs. 
Jane  D.  Winston  received  all  the  profits  of 
the  estate,  and  there  is  no  question  or  doubt 
that  she  meant  herself  to  make  advance- 
ments to  her  daughter,  as  she  had  done  to 
her  son. 

The  bond  and   deeds  referred   to  in  this 

case   were   executed  at  the   house  of  Mrs. 

Jane  D.   Winston.     It   appears   that  James 

Lyons,   Esq.,   who    had  been   counsel   and 

friend  of  her  husband  in  his  life  time, 

115  was  employed  by  *Bickerton  L.  Win- 
ston to  prepare   these  papers;  and  he 

having  prepared  them,  sent  them  to  Bick- 
erton  L.  Winston,  who  took  them  to  the 
house  of  Mrs.  Winston,  accompanied  by 
Dr.  L.  B.  Price,  who  was  the  friend  of 
Mrs.  Winston,  and  sometimes  her  adviser. 
Mr.  Robert  O.  Doswell,  the  clerk  of  the 
County  court  of  Hanover,  was  also  there. 
The  papers  were  read  to  Mrs.  Jane  D. 
Winston  and  Sallie  P.  Winston,  in  the 
presence  of  these  gentlemen ;  and  were  ex- 
ecuted by  the  parties;  Mrs.  Winston  and 
her  daughter  Sallie  P.  Winston  asking  no 
explanations,  and  receiving  none.  On  this 
bond,  Mrs.  Winston  paid  the  interest  regu- 
larly up  to  January  1866;  and  she  made 
partial  payments  up  to  August  1868. 

On  the  question  as  to  the  time  of  the  ex- 
ecution of  these  papers,  all  the  parties  and 
witnesses  who  speak  on  the  subject,  concnr 
in  the  fact  that  they   were  executed  on  the 
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same  day  on  which  the  personal  property 
of  Richard  M.  Winston,  deceased,  was  ap- 
praised ;  this  personal  property  being  at 
the  house  of  Mrs.  Winston.  Several  wit- 
nesses say  that  this  was  in  March,  and 
some  of  them  refer  to  circumstances  as  con- 
firming' them  in  their  recollection.  But  Mr. 
Lyons'  note,  sending  the  papers  to  Bicker- 
ton  I^.  Winston,  is  dated  January  12th;  a 
receipt  g'iven  by  the  appraisers  of  the  prop- 
erty, to  Bickerton  L.  Winston,  for  their 
fees  for  appraising  it,  is  dated  the  16th  of 
January,  and  two  of  them  say  they  were 
paid  on  the  day  the  appraisement  was  made ; 
and  there  are  two  receipts  of  R.  O.  Doswell, 
the  clerk  of  the  court  and  also  a  notary,  in 
one  of  which,  under  date  of  the  16th  of  Jan- 
nary  1863,  he  charges  B.  L.  Winston,  adm*r 
of  R.  M.  Winston,  for  taking  the  acknowl- 
edgment of  said  B.  I^.  Winston,  to  the  deed 
to  Miss  S.  P.  Winston,  and  also  the  deed  of 
trust  from  her  to  B.  L.  Winston ;  and  under 
the  same  date  he  charges  B.  L.  Winston, 
adm'r,  &c.,  of  R.  M.  Winston,  to  tax 
116  on  the  deed  of  trust  from  *Sallie  P. 
Winston.  The  engagement  between 
Thomas  L.  Gregory  and  Miss  Sallie  P.  Win- 
ston occurred  on  the  20th  of  January,  and 
their  marriage  took  place  on  the  22d  of  April 
1863.  His  attentions  to  her  appear  to  have 
become  known  in  December  1862. 

The  cause  came  on  to  be  heard  on  the  12th 
day  of  March  1870,  when  the  court  held  that 
the  title  to  the  several  interests  in  remainder 
in  the  bill  and  proceedings   mentioned,   ex- 
cept the  interest  of  Sallie   P.    Winston,  as 
to   which   the   court   reserved   its  decision, 
was  in  Richard  M.   Winston,  at  the  date  of 
his  will,  and  at  his  death ;  and   that  there 
was  no  trust  or  equity  therein,  resulting  in 
favor  of  Jane  D.  Winston.     That  Bickerton 
L.  Winston,  as  adm'r  with  the  will  annexed 
of  Richard  M.  Winston,    deceased,   had  full 
authority  to  sell  and   convey  said  interest, 
on    the    16th    of    January    1863,    and    that 
his   deed   executed    on    that   day,    bearing 
date   the   iirst    of   January  1863,    vested  a 
complete    title  to  the  said  interest   in   Sal- 
lie   P.    Winston*    now  Sallie   P.    Gregory; 
and  that  the  bond  and  deed  of  trust   were 
fairly  executed,  and  for  valuable  considera- 
tion ;  and  were  executed  without  any  inten- 
tion    to    defraud    her     intended    husband, 
Thomas    L.    Gregory;    and    are    therefore 
legal,  valid  and  binding  contracts,  and  not 
in    fraud   of   the    marital    rights    of    said 
Gregory.       And     reserving     the     question 
whether  the  bond  should   not  be  credited  as 
of  its  date,    with   the   amount  of  the  bond 
given  by  R.  M.  Winston  and  Jane  D.  Win- 
ston,   for   Mrs.    Gregory's    interest   in   re- 
mainder; and   having    a    statement   made, 
showing  that  there  would  be  due  of  interest 
on   the   bond,    up  to  January  1869,  if  Mrs. 
Gregory's  interest  was  credited  on  the  bond, 
the    sum  of  $893,    the   court  dissolved   the 
injunction  as  to  that  sum. 

From   this  decree   Thomas    I^.    Gregory 
and  Jane  D.  Winston   applied  to  this  court 
for  an  appeal ;  which  was  allowed. 

117         *Young,  for  the  appellants. 


Griswold  and  Winn,  for   the   appellees. 

STAPIvES,  J.  The  complainants,  who 
are  the  appellants  here,  base  their  claim  to 
relief  upon  two  distinct  grounds,  which 
will  be  considered  in  the  order  in  which 
they  are  presented. 

The  first  ground  applies  exclusively  to 
Mrs.  Jane  D.  Winston.  Her  position  is,  that 
Richard  M.  Winston  was  her  general  agent 
and  manager;  and  as  such,  obtained  control 
of  her  funds ;  that  he  used  her  credit  and 
money  to  the  amount  of  twelve  thousand 
five  hundred  and  fifty  dollars  and  seventy- 
five  cents,  in  the  purchase  of  the  several  in- 
terests in  remainder  in  the  ^  ^Poplar  Springs 
estate;"  and  having  taken  the  deeds  in  his 
own  name,  he  held  the  legal  title  subject  to 
a  resulting  trust  in  her  favor,  to  the  extent 
he  had  so  used  her  credit  and  money ;  and 
to  that  extent  there  is  a  failure  of  consid- 
eration in  the  bond  which  is  the  subject  of 
controversy. 

On  the  other  hand,  it  is  claimed  by  the 
defendants,  that  four  of  the  interests  in 
remainder  were  purchased  by  Richard  M. 
Winston,  with  his  own  means,  or  upon  his 
own  individual  credit.  As  to  the  other  in- 
terests, it  is  admitted  they  were  paid  for 
with  money  furnished  by  Mrs.  Jane  B. 
Winston;  but  it  is  insisted,  the  money 
thus  furnished  was  given  to  Richard  M. 
Winston  by  way  of  advancement.  In  sup- 
port of  these  respective  pretensions,  the 
depositions  of  many  witnesses  have  been 
taken,  including  the  parties  to  the  contro- 
versy. This  testimony  is  conflicting  and 
wholly  irreconcilable.  As  might  have  been 
expected,  a  bitter  and  protracted  family 
feud  is  the  result.  I  do  not  propose  to  dis- 
cuss this  testimony.  Discarding  entirely 
the  depositions  of  the  parties,  and  also  the 
evidence  of  the  witnesses  where  there 
118  *is  any  conflict,  I  shall  base  my  con- 
clusions upon  admitted  or  well  estab- 
lished facts. 

It  may  be  safely  assumed,  that  Mrs.  Jane 
D.  Winston,  before  the  sale  to  her  daughter, 
Miss  Sallie  P.  Winston,  was  appraised  of 
the  contents  of  Richard  M.  Winston's  will. 
She  knew  he  claimed  **  Poplar  Springs" 
estate  in  remainder,  as  his  property ;  that 
he  had  authorized  his  executor  to  sell  it ; 
and  she  knew  the  terms  upon  which  the  sale 
was  to  be  made.  With  this  knowledge,  she 
made  no  objection,  when  Miss  Sallie  P. 
Winston  notified  the  executor  of  her  wish  to 
make  the  purchase  upon  the  terms  proposed. 
The  papers  were  read  over  by  her,  or  to 
her,  at  her  own  house,  before  they  were 
signed  and  executed  by  the  contracting 
parties.  She  knew  all  the  facts ;  she  was 
perfectly  acquainted  with  the  whole  arrange- 
ment. And  yet  she  never  intimated  to  the 
executor  or  to  any  one  else,  so  far  as  this 
record  discloses,  that  **  Poplar  Spring" 
belonged  to  her  in  remainder;  that  it  was 
purchased  with  her  money;  and  that  her 
son  had  violated  his  duy  and  his  contract 
in  taking  the  deeds  to  himself.  So  far 
from  it,  she  united  with  her  daughter  in 
the  bond  given  for    the    purchase  money; 
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and  she  saw,  without  objection  or  com- 
plaintf  the  deeds  executed  by  the  parties, 
acknowledged  and  placed  on  record.  Now, 
supposing  that  Mrs.  Winston  did  not  at  the 
time  fully  comprehend  the  nature  and 
bearing  of  the  deeds  and  the  effect  of  what 
she  had  done,  she  certainly  did  so  after- 
wards. She  had  an  interview  with  Mr. 
James  Lyons,  for  what  precise  purpose 
does  not  appear,  and  he  explained  to  her 
the  nature  of  the  several  papers  prepared 
by  him.  She  tells  us,  however,  she  was  no 
better  satisfied  than  before.  And  yet  after 
this,  she  insisted  upon  paying  the  executor 
a  part  of  the  bond  in  Confederate  currency, 
not  because  she  desired  to  rid  herself 

119  of  a  burdensome  obligation  upon  *the 
easiest  terms,  but  for  the   reason,    as 

she  states,  it  was  her  understanding  the 
debt  was  contracted  with  reference  to  that 
currency.  The  interest  was  also  paid  by 
her  in  like  currency  to  the  close  of  the  war. 
After  the  war  was  ended,  it  was  paid  in 
United  States  currency  until  August  1868. 
The  various  payments  thus  made  by  her, 
amounted  to  more  than  three  thousand  dol- 
lars. During  all  the  time  between  the  death 
of  R.  M.  Winston,  in  1862,  to  the  filing  of 
this  bill  in  1869,  we  do  not  hear  of  any 
claim  asserted  by  Mrs.  Winston  to  the 
estate  in  question,  or  to  a  resulting  trust 
in  her  favor.  No  complaint  is  made,  no 
dissatisfaction  expressed,  with  what  had 
been  done. 

Against  this  imposing  array  of  facts  and 
circumstances  what  have  we?  A  single 
unguarded  statement  made  by  Mrs.  Rosalie 
8.  Winston,  in  her  deposition,  is  relied  on 
to  annul  the  deliberate  contracts  of  the 
parties  evidenced  by  instruments  of  the 
most  solemn  nature,  and  an  acquiescence 
of  seven  years.  Upon  her  examination  she 
stated,  it  was  part  of  the  arrangement  that 
compensation  should  be  made  by  her  hus- 
band, Richard  Jul*  Winston,  to  Miss  Sallie 
P.  Winston,  by  paying  her  an  interest  on 
an  estimated  principal  beginning  at  the 
same  age,  as  such  advancements  were  made 
to  Richard  M.  Winston,  until  an  equal 
amount  of  principal  should  be  given  to 
both.  I  do  not  attach  the  slightest  impor- 
tance to  this  statement,  because  it  is  obvi- 
ous the  witness  did  not  understand  the  drift 
of  the  question  asked  her,  or  of  the  answer 
she  gave.  Before  the  examination  was 
concluded,  she  fully  explained  her  meaning. 
In  her  answer  to  the  bill,  she  states,  with 
great  particularity,  her  understanding  of 
the  whole  arrangement,  and  all  the  facts 
connected  with  it.  And  it  is  apparent  that 
she  did  not  intend,  as  a  witness,  to  contra- 
dict the  statements  made  in  the  answer. 
Besides    all    this,    the    fact  supposed 

120  *to    be    proved    by    Mrs.    Rosalie    S. 
Winston,  is  no  part  of  the  case  made 

in  the  bill.  The  plaintiffs'  claim  to  relief 
is  not  based  upon  any  supposed  arrangement 
for  the  benefit  of  Miss  Sallie  P.  Winston, 
but  upon  the  ground  that  there  is  a  result- 
ing trust  in  favor  of  Mrs.  J.  D.  Winston, 
because  the  estate  was  purchased  with  her 
money  and  upon  her  credit. 


It  is  also  insisted,  that  Mrs.    J.   D.  Win- 
ston   was,    at  the  time  of  the  execution  of 
the   bond  and   deed,    without   counsel  and 
ignorant  of  her  rights.     But,    whose   fault 
is  it   she   was   without  counsel?    She  had 
ample  opportunity  of  procuring  such  advice 
and  assistance  as  she   needed.     Her  friend 
and  adviser,  Dr.  Price,    was  present  at  the 
time,  invited  there  by  the  executor  because 
he  occupied  that  relation.     She  did  not  con- 
sult with  him;  she  did   not   ask   for  delaj. 
Now,  if  the  most  solemn  acts  of  parties  are 
to  be  avoided  upon   averments  of  this  sort, 
what  contracts  can  ever  be  enforced?    How 
is  such  an  averment  to  be  answered?    How 
are  the  courts  to  define  the  degree  of  intel- 
ligence competent  to  a  valid  contract  made 
in  the  absence  of  counsel  and  without  suffi- 
cient information?    No  one,    I    think,  can 
question  Mrs.  Winston's  purity  of  character 
and  integrity  of  purpose.    This  record  shows 
that  she  is  a  lady  of  great  intelligence  and 
of  high  social   position.     But  thes^  consid- 
erations cannot  overcome  the  difiiculties  in 
her  way.     To  maintain  the  claim  now  as- 
serted, she  must  establish  that  her  own  son, 
in  violation  of  his  duty   and   his  promises, 
appropriated    her   means  and  money;  that 
he  caused  deeds  to  be  made  to  himself  for 
property  rightfully  hers ;  that  she  was  en- 
tirely ignorant  of  his  proceedings  for  years 
afterwards,   although   the  deeds  were  exe- 
cuted by  members  of  the   family   and  duly 
placed  upon  the  public  records  of  the  county. 
She    must    satisfactorily  explain    why  she 
expressed  no  disappproval  of  the  pur- 
121      chase    made  *by  her  daughter;  why 
she  united  in  executing  the  bond  given 
for   the    purchase  money ;  why  it  was  she 
punctually  paid  the  interest  for  so  long  a 
period  without  objection ;  and  why  it  was, 
for   more    than   seven  years,    she  not  only 
acquiesced   in,    but  actually   admitted   the 
claims  asserted  by  Richard  M.  Winston  and 
his  representatives.     This  record  contains 
no  explanation,  or  even  attempted  explana- 
tion, of  these  matters. 

It  is  very  manifest  that  Mrs.  Winston 
desired  and  intended  that  her  son  should 
become  the  owner  of  the  ** Poplar  Springs 
estate,"  after  her  death.  To  this  end  she 
advanced  him  the  means  to  purchase  the 
interests  in  remainder.  She  was  amply 
able  to  do  so,  out  of  the  profits  of  her  estate. 
She  intended  also  to  advance  her  daughter; 
and  but  for  the  war,  she  would  easily  have 
accomplished  that  purpose  also.  The  losses 
she  sustained,  in  common  with  many  others, 
have  prevented  the  fulfilment  of  these 
generous  intentions.  It  is  greatly  to  be 
deplored.  But  this  change  of  circumstances 
cannot  convert  into  a  loan  that  which  was 
simply  a  gift ;  nor  raise  a  resulting  trust 
in  opposition  to  the  acts  and  uniform  dec- 
larations of  the  parties  for  a  long  series  of 
years. 

Under  all  these  circumstances,  satisfied 
as  I  am  that  the  facts  do  not  sustain  Mrs. 
Winston's  claims,  I  do  not  deem  it  neces- 
sary to  consider  the  questions  of  law  relat- 
ing to  resulting  trusts,  so  elaborately 
discussed  by  the  learned  counsel. 
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The  second  ground  of  relief  applies  ex- 
clusively to  Dr.  Thomas  L.  Gregory.  It  is 
insisted  that  the  execution  of  the  four- 
teen thousand  dollar  bond,  by  Miss  Sallie 
P.  Winston,  pending  a  treaty  of  marriage 
between  her  and  Dr.  Gregory,  without  notice 
to  him,  was  a  fraud  upon  his  marital  rights ; 
and  such   bond  is   therefore   invalid  as  to 

him. 
122  *There  is   no  question  that   before 

the  marriage  the  husband  can  have 
no  right  to  any  portion  of  his  wife's  prop- 
erty. She  is  at  liberty  to  dispose  of  her 
fortune  in  such  manner  as  she  pleases, 
provided  it  is  done  with  proper  motives,  and 
without  an  intention  to  deceive  her  intended 
husband.  As  was  said  by  the  Master  of  the 
Rolls  in  England  v.  Downs,  2  Beav.  R.  522, 
5^:  '^The  equity  which  arises  in  cases  of 
this  nature  dei)ends  upon  the  peculiar  cir- 
cumstances of  each  case,  as  bearing  upon 
the  question  whether  the  facts  proved  do  or 
do  not  amount  to  sufficient  evidence  of  fraud 
practised  on  the  husband." 
In  the  Countess  of  Strathmore   v.  Bowes, 

1  Ves.  jr.  23,  Lord  Thurlow  said:  The 
question  which  arises  u^n  all  the  cases,  is 
whether  the  evidence  is  sufficient  to  raise 
fraud.     See  also   the  same   case  reported  in 

2  Cond.  Eng.  Ch.  R.  33,  where  the  same 
principle  is  affirmed.  In  this  country,  as 
in  England,  it  is  universally  agreed  that 
the  ground  upon  which  such  transactions 
are  invalidated,  as  against  the  husband,  is 
the  fraud  of  the  wife.  Cole  v.  O'Neill,  3 
Mary.  Ch.  R. ;  1  Story's  Eq.  273;  Schoule's 
Domestic  Relations,  269. 

In  this  State  the  point  has  never  been  de- 
cided ;  though  the  case  of  Fletcher  v.  Ashby, 

3  Gratt.,  leads  to  the  conclusion,  that  in 
the  opinion  of  the  court  the  distinct  ground 
of  relief  in  all  this  class  of  cases,  is  the 
meditated  fraud  practised  by  the  wife  upon 
the  intended  husband.  Judge  Allen,  speak- 
ing for  the  court,  places  the  decision  upon 
the  ground  **that  the  evidence  in  the  record 
did  not  show  that  the  deed  executed  by  the 
wife,  prior  to  the  marriage,  was  executed 
with  intent  to  commit  any  fraud  upon  the 
marital  rights  of  the  husband." 

Atf  to  what  is  sufficient  evidence  of  fraud 
in  such  cases,  the  authorities  are  not  agreed. 
Goddard   v.    Snow,    1  Russ.  R.  485;  Loader 

V.    Clarke,    2    Macn.  and    Gor.    382; 
123      *1  Lea.  Cas.  in   Eq.    449;  St.    George 

V.  Wake,  7  Eng.  Ch.  R.  610.  But  it 
is  agreed,  that  although  the  settlement  is 
voluntary  and  not  disclosed  to  the  intended 
husband,  it  is  not,  therefore,  necessarily 
fraudulent.  The  courts  will  consider  the 
nature  of  the  provision,  the  situation  of  the 
husband  in  point  of  pecuniary  means,  and 
any  other  facts  which  tend  to  show  that  no 
fraud  was  intended.  King  v.  Cotton,  2  P. 
Wms.  674;  Anonymous,  34  Alab.  R.  435. 

It  is  also  clear  that  an  obligation  founded 
on  a  valuable  consideration,  executed  pend- 
ing a  treaty  for  marriage,  cannot  be  set 
aside  merely  because  it  is  concealed  from 
the  husband.  The  case  of  Blanchet  v. 
Foster,  2  Ves.  sen.  264,  recognizes  the  dis- 
tinction between  such  an   obligation  and  a 


mere  voluntary  settlement.  There  a  bond 
was  given  by  a  woman  about  to  marry ; 
and  at  her  request  it  was  concealed  by  the 
obligee  from  the  intended  husband.  It 
was  held,  nevertheless,  he  could  not  be 
relieved  against  it.  Lord  Hardwic^e  said : 
**If  a  woman  about  to  marry  parts  with  a 
portion  of  her  property,  or  gives  a  security 
or  assignment,  they  are  relievable  against  in 
this  court ;  but  where  a  debt  is  contracted 
for  valuable  consideration,  though  concealed 
from  the  husband,  it  is  no  fraud  on  the 
marriage."  The  decision  in  Crumps  et  als. 
V.  Dudley,  3  Call  439,  obviously  proceeded 
on  this  ground,  though  the  reasons  of  the 
court  are  not  given.  In  these  cases  the 
transaction  must  of  course  be  bona  fide. 
For,  if  the  wife  meditates  a  fraud,  and  the 
other  party  is  aware  of  it,  the  obligation 
would  be  void  as  to  the  husband.  With  this 
limitation  the  husband,  so  soon  as  the  mar- 
riage takes  place,  becomes  bound  for  all  the 
outstanding  debts  of  the  wife,  dum  sola,  of 
whatever  amount.  She  may  owe  large  sums 
at  the  time  of  the  marriage,  and  have  noth- 
ing to  offset  them.     She  may  have  studiously 

concealed  their  existence  from  her 
124      affianced  ^husband.    But  none  of  these 

considerations  can  avail  him.  When 
married,  she  is  married  with  all  her  debts 
as  well  as  her  fortune. 

Let  us  see  how  these  principles  affect  this 
case.  I  do  not  deem  it  necessary  to  discuss 
at  length  the  much  controverted  question, 
whether  the  contract  for  the  purchase  of 
* 'Poplar  Springs,**  by  Miss  Sallie  P.  Win- 
ston, was  made  on  the  16th  of  January  1863, 
as  claimed  by  the  appellees,  or  in  the 
month  of  March  thereafter,  as  asserted  by 
the  appellants.  I  am  satisfied,  however, 
that  the  16th  of  January  is  the  true  period. 
The  letter  of  Mr.  Lyons,  enclosing  the 
papers  to  be  executed  by  the  parties,  bears 
date  the  12th  of  that  month.  The  evidence 
shows  they  were  within  a  few  days  there- 
after taken  by  the  executor  to  the  house  of 
Mrs.  Winston,  and  there  formally  executed. 
Again,  it  is  conceded  by  all,  that  the  papers 
were  signed  the  day  of  the  appraisement  of 
R.  M.  Winston's  estate.  There  is  no  con- 
troversy upon  that  point.  We  have  the 
receipt  of  the  appraisers,  showing  the 
payment  made  them  by  the  executor  for 
their  services ;  and  this  receipt  bears  date 
the  16th  of  January  1863.  Now,  the  ap- 
praisers and  the  executor  all  agree  that  the 
appraisers  were  paid  and  the  receipt  given 
the  same  day  the  appraisement  was  made. 
Besides  this,  we  have  the  receipt  of  the 
notary,  who  was  present  and  took  the  ac- 
knowledgment of  the  parties,  for  the  fee 
paid  by  the  executor;  and  this  receipt  is 
also  dated  16th  of  January,  1863.  The  same 
officer,  in  his  capacity  of  deputy  clerk,  gave 
a  receipt  for  his  fee,  in  admitting  the  deeds 
to  record;  and  this  receipt  corresponds  in 
date  with  the  others.  Neither  the  appraiser, 
nor  the  notary,  nor  the  appellants,  suggest 
or  even  hint  at  any  erasure  or  alteration  of 
the  papers.  The  original  receipts  are  filed 
with  the  record ;  and  there  is  nothing  on 
the  face  of  them   to   cast  the  slightest  sus- 
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picion  upon   their  correctness.     It  is 

125  *impossible  to  overcome  such  facts  by 
the  testimony  of  four  or  five  wit- 
nesses, speaking  solely  from  recollection. 
And  I  am  satisfied  the  papers  were  signed, 
and  the  contract  completely  executed,  on 
the  16th  of  January  1863 ;  and  not  in  March. 

And  now  as  to  the  engagement  or  treaty 
for  the  marriage.  Dr.  Gregory  tells  us,  he 
first  addresed  Miss  Winston  the  latter  part 
of  December  1862.  She,  however,  did  not 
give  him  a  definite  answer  until  the  Sat- 
urday after  the  20th  of  January  1863 ;  at 
which  time  the  engagement  was  formed.  It 
is  clear,  then,  that  there  was  no  treaty  of 
marriage  when  the  purchase  was  made  and 
the  bond  executed  by  Miss  Winston.  Now, 
it  is  well  settled,  that  the  equity  in  favor  of 
the  husband  does  not  arise,  unless  it  can  be 
clearly  made  out  that  at  the  time  of  the 
conveyance  of  her  property  by  the  wife  there 
was  an  engagement  of  marriage  between 
them.     Kerr  on  Frauds  and  Mistake,  219. 

It  may  be  conceded,  however,  that  the 
bond  and  deeds  were  executed  in  March 
1863,  during  the  treaty  for  the  marriage. 
Does  the  record  furnish  evidence  of  any 
such  fraud  as  invalidates  the  bond,  as  to 
Dr.  Gregory ;  or  indeed  of  any  fraud  what- 
ever? It  is  unnecessary  to  enter  into  any 
extended  discussion  of  the  evidence  bearing 
upon  this  point.  A  very  brief  consideration 
of  the  facts  will  dispose  of  this  question. 

The  will  of  Richard  M.  Winston  was  ad- 
mitted to  probate  early  in  the  spring  of 
1862.  At  what  period  its  contents  were 
first  made  known  to  Mrs.  Winston  and  her 
daughter  is  a  matter  of  controversy.  Miss 
Winston,  however,  in  the  summer  of  that 
year,  stated  to  a  friend  she  expected  to  be- 
come the  owner  of  **Poplar  Springs,"  that 
she  had  promised  her  brother  Richard  to 
take  it  in  case  of  his  death.  It  is  very  cer- 
tain, that  before  the  close  of  that  year,  the 
parties     had    agreed    upon    the    sale 

126  ^and  purchase,    and   that   Mr.    James 
Lyons,    as  a   mutual   friend,    should 

prepare  the  necessary  papers.  Mr.  Lyons 
was  consulted,  and  promised  to  have  them 
ready  by  the  first  of  January,  1863.  The 
papers  were,  however,  not  prepared  until 
the  12th,  and  were  antedated  by  the 
draughtsman,  to  correspond  with  the  time 
first  agreed  on.  Now,  whether  the  contract 
was  executed  in  January,  or  whether  it  was 
executed  in  March,  it  was  executed  in  ac- 
cordance with  an  agreement  entered  into 
and  fully  understood  by  all  the  parties, 
before  any  treaty  of  marriage,  and  indeed 
before  Dr.  Gregory  had  made  any  declara- 
tion of  his  intentions.  Under  these  cir- 
cumstances, it  would  seem  impossible  that 
any  fraud  upon  his  marital  rights  could 
have  been  meditated.  See  Waller  v.  Arm- 
istead's  adm'r,  2  Leigh,  11. 

Again :  It  appears  that  the  deed  of  the 
executor,  conveying  the  property  to  Miss 
Winston,  and  the  deed  of  trust  executed  by 
her,  were  acknowledged  before  the  deputy 
clerk,  and  admitted  to  record  on  the  same 
day  they  were  executed,  or  certainly  within 
a  few   days  thereafter.     The  deed  of  trust  | 


recites  the  bond,  its  date  and  amount,  and 
all  the  facts  and  circumstances  of  the 
transaction.  If,  then,  the  month  of  March 
be  regarded  as  the  period  of  entering  into  the 
contract,  according  to  the  pretensions  of  the 
appellants,  it  appears  that  the  parties,  more 
than  a  month  before  the  marriage,  placed 
their  deeds  upon  the  records  of  the  county; 
where  they  were  open  to  the  inspection  of 
the  intended  husband  and  the  entire  com- 
munity. I  do  not  mean  to  say  that  this 
registration  is  to  be  regarded  as  constructive 
notice  to  Dr.  Gregory.  Whether  it  would 
have  that  effect  under  our  statutes,  it  is 
unnecessary  now  to  decide.  But  clearly  the 
promptness  displayed  in  placing  the  con- 
veyances upon  the  record,  does  not  indicate 
any  expectation  or  desire  to  keep  the  transac- 
tion    concealed     from    the    intended 

127  ♦husband.     O'Neill  v.  Cole,    4  Maryl. 
R.    107.      Another    circumstance  de- 
serves   consideration    in    connection   with 
this   question   of  fraud.     It   would  seem  to 
have  been  the  earnest  desire  of  Mrs.  Win- 
ston   and    her   children    to  retain  ^^Poplar 
Springs**  in  the  family.     With   this  view, 
Richard  M.  Winston  became  the  purchaser 
of  all  the  interests  in  remainder ;  his  mother 
assisting     him     in     paying    the    purchase 
money.     In  the  event  of  his  death,  Richard 
M.  Winston   desired   that   his  sister  should 
become    the   owner;    and    in    his    will  he 
offered  the  estate  to  her  upon  substantially 
the  same  terms  he^  had   purchased  it.    Miss 
Winston,    with   the   consent  of  her  mother, 
accepted  the  offer.     Mrs.  Winston's  determi- 
nation,   no    doubt,     was    to    advance   the 
daughter  to  the   same   extent    she   had  ad- 
vanced the   son.     She   expected  to  pay  the 
interest  accruing  upon  the  bond,  as  indeed 
she  did  pay  it  down  to  August  1868.    As  to 
the  principal  of  the  debt,    that  would  ulti- 
mately belong  to  her  or  her  daughter ;  an<\ 
in  this  way  be  extinguished.     But  if   this 
expectation    should    not    be    realized,    the 
estate  itself  was  bound  for  the  debt  under 
the  deed  of  trust,    and   constituted  ample 
security    for   its  payment.    As  the  parties 
were   then   situated,    with   means   and  re- 
sources they  then   commanded,    these  were 
very  reasonable  calculations.     The  contract 
was  such  as  they  might  reasonably  expect  to 
perform  without  inconvenience   or  loss  to 
themselves  or  others.  '  And  I   have  no  idea 
that  either  of  them,  or  any  of  the  parties  to 
this  family  arrangement,    ever  entertained 
a  thought  that  Dr.  Gregory  could  in  any  way 
be    injured   or   affected  by   the    obligation 
given  for  the  purchase  money.     It   is  very 
clear  there  is  not  the  slightest   ground  for 
the  imputation  of  fraud  upon  any  one   con- 
nected with  the  transaction. 

The  only  remaining  question    to  be  con- 
sidered   is,     whether     the    bond    in     con- 
troversy    was,      according      to     the 

128  'understanding   of  the  parties,  to  be 
discharged     in     Confederate     notes. 

There  is  no  proof  in  the  record  of  any  un- 
derstanding on  the  subject.  As  usual  the 
parties  differ  in  their  construction  of  the 
contract.  We  must,  therefore,  look  to  their 
conduct  and  the  other  circumstances  of  the 
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case  to  ascertain  the  meaning  of  the  obli- 
gation they  have  executed.  There  is  no 
doubt  but  that  the  price  agreed  to  be  paid 
by  Miss  Winston,  estimated  in  a  sound  cur- 
rency, is  an  extravagant  one.  It  is,  how- 
ever, about  the  same  Richard  M.  Winston 
paid  the  devisees  for  their  interests  in  re- 
mainder. By  his  will,  executed  in  1861,  he 
(Richard  M.  Winston)  offered  the  estate  to 
his  sister  upon  the  same  terms  at  which 
he  had  purchased  it.  It  is  very  certain  he 
did  not  mean  Confederate  currency,  as  no 
such  currency  was  in  existence  when  the 
will  was  made.  Miss  Winston,  in  accepting 
the  offer,  must  be  regarded  as  doing  so 
upon  the  terms  proposed.  The  executor 
was  not  authorized  to  suggest  or  accept  any 
other.  Indeed  it  was  no  part  of  the  exec- 
utor's duty  to  propose  terms;  but  solely  to 
make  them  known.  He  was  not  negotiating 
a  sale,  but  consummating  one  proposed  by 
his  testator. 

It  is  also  to  be  borne  in  mind,  that  the 
principal  of  the  debt  was  only  to  be  paid  at 
the  death  of  Mrs.  Rosalie  S.  Winston — an 
uncertain  event.  It  is  hardly  presumable 
that  the  executor  would  receive,  or  agree  to 
receive,  a  sum  thus  pa^bleand  well  se- 
cured, in  a  currency  subject  to  a  daily  de- 
preciation. Nothing  in  the  record  gives 
the  least  countenance  to  such  inference  or 
conclusion. 

It  is  true  that  Mrs.  Winston  made  a  ten- 
der of  five  thousand  dollars,  some  time  in 
the  year  1864;  which  was  refused  by  the 
execntor.  The  bond  was  not  then  due,  and 
there  was  not  the  slightest  pretence  of 
right  in  the  tender.  But  after  this, 
and  after  Mrs.  Winston  had  consulted 
129  *counsel  on  the  subject,  she  continued 
to  pay  the  interest  punctually  during 
the  war  in  Confederate  currency.  And 
.after  the  close  of  the  war  she  paid  in  the 
present  currency  the  interest  for  three  years 
upon  the  whole  amount  of  the  bond.  These 
circumstances — all  the  facts  of  the  case, 
lead  irresistibly  to  the  conclusion  that  the 
bond  was  executed  without  reference  to 
Confederate  currency,  and  was  to  be  paid 
in  the  circulating  medium  of  the  country, 
at  the  period  of  its  maturity. 

For  these  reasons  I  am  of  the  opinion 
there  is  no  error  in  the  decree  of  the  Circuit 
court,  and  that  the  same  should  be  affirmed. 
In  considering  the  case  I  have  not  deemed 
it  important  or  necessary  to  pass  upon  the 
exceptions  to  the  depositions.  These  ex- 
ceptions present  novel  and  difficult  ques- 
tions, only  to  be  decided  after  a  very 
deliberate  consideration,  which  the  court 
has  not  been  able  to  give  in  this  case.  My 
opinion  is  based  upon  facts  fully  estab- 
lished, without  reference  to  the  testimony 
given  by  the  parties.  If  we  should,  how- 
ever, consider  that  testimony,  it  would  not 
change  the  result.  To  say  the  least,  it  is 
very  conflicting ;  and  being  so,  the  undis- 
puted acts  and  declarations  of  Mrs.  Jane  D. 
Winston  and  her  daughter,  Mrs.  Gregory, 
the  instruments  executed  by  them  of  the 
most  solemn  nature,  must  be  regarded  as 
conclusive  of  the  controversy. 


ANDERSON,  J.  Even  if  the  testimony 
of  Dr.  Gregory  and  his  wife,  and  of  Mrs. 
Jane  D.  Winston,  is  excluded,  and  the  case 
is  to  rest  upon  the  testimony  of  the  appel- 
lees, I  think  it  is  evident  that  the  money 
which  R.  M.  Winston  received  from  his 
mother,  to  purchase  the  interests  in  re- 
mainder in  the  '^Poplar  Springs*'  farm, 
was  advanced  to  him  with  the  understand- 
ing that  his  sister  should  be  equally 
advanced;  and    then,    and   not    until 

130  *then,  it  was  to  be  his  absolute  prop- 
erty.    I  think   this   is   shown   by  the 

testimony  of  Mrs.  Rosalie  S.  Winston,  the 
widow  of  Richard  M.  Winston,  whose  in- 
terest is  directly  opposed  to  this  theory; 
and  her  testimony  should,  therefore,  be 
taken  most  strongly  against  her.  And 
there  is  nothing  in  her  answer,  or  in  the 
testimony  of  the  other  witnesses,  in  conflict 
with  it. 

She  says  the  first  payments  were  made 
by  R.  M.  Winston,  with  his  own  money« 
Afterwards  they  **were  made  with  the  money 
loaned  him  by  Mrs.  Jane  D.  Winston.  It 
was  also  a  part  of  the  arrangement  that 
compensation  should  be  made  to  Mrs.  Sallie 
P.  Gregory,  by  paying  her  an  interest  on 
an  estimated  principal,  beginning  at  the 
same  time — at  the  same  age,  I  mean — as 
such  advancements  were  made  to  her 
brother,  until  an  equal  amount  of  principal 
should  be  given  to  both." 

There  seems,  then,  to  have  been  an  ar- 
rangement or  agreement  between  Mrs. 
Winston  and  her  son  and  daughter,  as  to 
the  terms  or  conditions  upon  which  she 
would  loan  or  advance  money  to  her  son,  to 
buy  up  the  remainders;  and  this  before  he 
received  one  dollar  of  her  money  for  that 
purpose.  And  the  witness  seems  to  give 
here  an  unvarnished  representation  of 
what  that  arrangement  was.  It  is,  in  effect, 
that  the  mother  would  loan  money  to  her 
son  for  that  purpose,  upon  condition  that 
his  sister  was  to  be  made  equal,  when  it 
was  to  be  his  absolutely.  And  until  that 
could  be  done,  the  mother  was  so  intent 
upon  exact  equality,  that  she  made  it  a 
condition  that  her  daughter,  when  as  old 
as  her  brother  was  when  advanced,  should 
receive  interest  upon  the  same  amount 
which  should  be  loaned  or  advanced  to  him. 

The  money  she  proposed   to  allow  him  to 

use    in    the   purchase   of  these  shares,  was 

hers,  and  was  not  to  be  his,  until  his  sister 

was  made  equal.     The   annual  profits 

131  of  *the  estate  was  hers  also ;  and  the 
whole   was  to  be  bound,  to  make  the 

daughter  equal  with  her  brother.  This,  I 
think,  is  deducible  from  the  answer  as 
given,  but  is  made  clearer  by  her  answer 
to  the  next  question,  to  wit:  **Who  was 
to  make  that  compensation  to  Sallie  P. 
Winston?"  Tl^  answer  is:  **My  husband, 
I  suppose."  This  she  immediately  quali- 
fies thus:  ** The  estate  was  bound  for  this 
payment  until  she  was  made  equal.  *  *  What 
estate?  The  estate  of  Mrs.  Winston.  And 
this  very  money,  which  she  proposed  to 
advance  to  her  son,  upon  the  terms  that  her 
daughter  was  to  be  made  equal  to  him,  and 
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which  had  not  yet  been  advanced  to  him, 
was  her  property,  and  a  part  of  her  estate, 
and  was  to  be  loaned  and  advanced  to  him 
on  those  terms.  This  is  the  simple  and 
unvarnished  testimony  of  the  witness,  when 
examined  in  chief,  on  her  own  behalf,  by 
her  own  counsel.  And  I  cannot  doubt  its 
truth.  And  upon  it  I  think  the  appellant 
mig-ht  safely  rest  his  case.  But  her  coun- 
sel, seeing  its  bearing  ag-ainst  her,  and  the 
importance  of  breaking  the  force  of  it, 
after  playing*  off  for  some  time  on  other 
subjects,  returns  to  this,  and  propounds  to 
her  the  37th  question,  which  is  in  these 
words:  **You  state  in  answer  to  the  24th 
chief  question,  that  the  first  payment  he 
(meaning  R.  M.  Winston)  made  with  his 
own  money;  the  payments  afterwards 
were  made  with  the  money  loaned  him  by 
Mrs.  Jane  D.  Winston."  State  whether  the 
money  thus  obtained  from  Mrs.  Jane  D. 
Winston  was  understood  to  be  an  advance- 
ment to  the  said  R.  M.  Winston,  or  merely 
loaned  by  her  to  him,  to  be  repaid  by  him?" 
This  question  is  objected  to  by  the  appel- 
lants' counsel,  as  leading.  It  seems  to  me 
that  it  clearly  suggests  to  the  witness  what 
answer  was  desired,  and  ought  strictly  to 
be  rejected.  But,  what  is  the  answer?  It 
is:      **As   advancements,    certainly."      As 

I  view  it,  it  matters  not  whether  it 
132    was    an    advancement   *or  a  loan;    it 

having  been  made,  as  testified  by  this 
witness,  pursuant  to  an  arrangement  pre- 
viously made,  that  the  daughter  was  to  be 
made  equal.  The  advancement  was  to  be 
made  upon  a  stipulation  or  condition,  which 
was  for  the  benefit  of  Sallie  P.  Winston ; 
and  it  matters  not  by  whom  she  was  to  be 
made  equal ;  if  that  was  not  done,  the  ad- 
vancement did  not  vest  in  her  brother  an  ab- 
solute property.  Suppose  the  arrangement 
had  been  in  terms  thus  expressed:  **You 
may  take  the  money  with  this  undertsand- 
ing :  that  your  sister  is  equally  advanced ; 
and  that  after  she  attains  your  age,  she  is 
to  receive  interest  upon  the  same  amount 
you  get,  until  she  is  made  equal;"  could 
that  be  held  to  be  any  thing  but  a  condi- 
tional advancement?  And  could  it  change 
the  effect  of  it,  that  the  daughter  was  to  be 
made  equal  out  of  the  estate  of  her  mother? 
I  think  not.  If  for  any  cause  the  daughter 
was  not  made  equal ;  as,  for  instance,  by 
the  death  of  the  mother,  which  terminated 
her  estate ;  or  the  loss  of  her  estate  in  her 
life  time,  whereby  she  was  unable  to  make 
her  daughter  equal,  there  would  be  a  failure 
of  the  condition  upon  which  the  gift  .was 
to  be  absolute.  And  the  money  having 
been  given  to  him  for  a  special  purpose,  to 
buy  up  the  interests  in  remainder  in  the 
** Poplar  Springs"  farm,  the  investment 
would  be  subject  to  the  same  condition. 
Only  to  this  extent,  and  in  this  sense,  was 
it  a  loan  by  Mrs.  Winston  to  her  son.  It 
is  not  claimed  that  it  was  to  be  repaid  by 
him,  except  only  so  far  as  it  might  be  nec- 
essary to  make  his  sister  equal.  And  whilst 
this  answer  of  the  witness  is,  that  the 
money  which  she  had  previously  described 
as  a  loan  to  her  husband  from  his  mother, 
was  an  advancement,  she  does  not  otherwise 


ne^tive  the  alternative   branch  of  the  in- 
quiry:    **  or  merely   loaned  by  her  to  him, 
to   be    repaid   by   him?"    The  answer  can 
properly  be  only   understood  to  mean 

133  ^that   it  was  an  advancement  only  in 
the  sense   that  it  was   not  '*a  loan  to 

be  repaid  by  him."  Nor  is  it  contended 
by  the  appellant,  that  it  was  a  loan  in  that 
sense.  I  do  not  regard  this  answer  as  con- 
flicting in  substance  with  her  answer  to 
the  24th  question. 

Her  counsel  then  propounded  the  38th 
question,  in  these  words:  *'Yott  further 
state,  in  answer  to  the  24th  question:  It 
was  also  part  of  the  arrangement  that  com- 
pensation should  be  made  to  Miss  Sallie  P. 
Gregory,  by  paying  her  an  interest  on  an 
estimated  principal;"  and  in  answer  to  the 
25th  question,  which  is  in  the  words  follow- 
ing, to  wit :  ^  *Who  was  to  make  that  compen- 
sation to  Sallie  P.  Winston?"  you  say:  "My 
husband,  I  suppose.  The  estate  was  bound 
for  this  payment  until  she  was  made  equal" 
**Did  you  understand,  and  so  intend  it  to  be 
understood,  that  R.  M.  Winston  was  to  pay 
the  said  compensation  out  of  his  own 
means,  or  that  the  payment  was  to  be  made 
out  of  the  profits  of  the  estate?  Please 
state  fully  what  you  mean  by  said  answer?** 
This  question  is  also  excepted  to,  upon  the 
ground  that  it  is  leading,  &c.  Considering 
the  relation  in  interest  which  the  witness 
stood  to  the  cause,  if  the  question  is  not 
illegal,  the  manner  in  which  it  is  pro- 
pounded is  calculated  to  weaken  the  force 
of  the  answer.  But  if  we  give  it  all  the 
credit  which  the  circumstances  would  war- 
rant, it  seems  to  me  that  it  does  not  change 
the  e£Fect  of  her  previous  unembarrassed 
testimony.  Her  answer  is:  ^*I  answer  this 
question  without  thinking  on  the  subject. 
It  is  an  absurdity  to  suppose  that  Mr.  R. 
M.  Winston  was  bound  for  the  said  pay- 
ments, as  his  only  means  were  a  small  salary 
paid  him  by  his  mother,  Mrs.  Jane  D.  Win- 
ston, for  his  services  rendered  on  the  farm.'* 
She  had  said,  payment  was  to  be  made  by 
her  husband.  I  do  not  think  she  meant  that 
it  was  to  be  paid  by  him  out  of  his  small 

134  salary,  which  she  now  so  *triumph- 
antly  negatives.  But  she  had  imme- 
diately qualified  what  she  did  say,  by 
adding,  *  'the  estate  was  bound. "  I  do  think 
she  meant  that  the  whole  estate  was  bound 
for  it;  and  as  her  husband  had  it  in  his 
hands,  and  the  management  of  it,  he  could 
make  the  payments  to  his  sister,  to  equalize 
her  with  him,  out  of  the  profits.  So  that 
she  was  not  far  wrong,  when  she  supposed 
that  the  compensation  was  to  be  made  by 
her  husband,  not  out  of  his  small  salaxy, 
which  would  have  been  absurd  indeed.  But 
to  say  that  the  whole  estate,  including  the 
large  sums  which  were  to  be  advanced  by 
the  mother  to  her  son,  being  part  of  her 
estate,  should  be  bound,  to  make  her 
daughter  equal,  (which  she  virtually  as- 
severated in  her  answer  to  the  25th  question, 
when  she  said  *'the  estate  was  bound,'*) 
involves  no  absurdity ;  and  she  has  not  re- 
tracted it  in  this,  her  explanation,  and  no 
where  in  her  deposition. 

She    answers   further:      **Mrs.    Jane  D- 
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Winston  received  all  the  profits  of  the  estate ; 
and  there  is  no  question  or  doubt  that  she 
meant  to  make  advancements  to  her  daugh- 
ter as  she  had  done  to  her  son. "  But  at 
that  time,  when  this  agreement  or  arange- 
ment  vr^s  made,  she  had  made  no  advance- 
ment to  her  son ;  and  what  she  then  agreed 
to  advance  to  him  was  her  property,  and 
she  had  a  right  to  advance  it  with  that  lim- 
itation or  condition.  But  that  Mrs.  Win- 
ston intended  to  make  advancements  to  her 
daug-hter  I  doubt  not  is  true.  But  her 
daug'hter  has  received  no  advancement ;  nor 
has  she  received  the  interest  on  the  sum 
which  her  mother  advanced  to  her  brother. 
We  have  seen  that  those  advancements  were 
made  to  him  on  terms,  as  testified  by  his 
wido'w.  Those  terms  have  not'  been  com- 
plied with.  His  sister  is  entitled  to  be 
equally  advanced  with  him;  and  until  that 
is  done,  she  is  entitled  to  interest  on  a  sum 
equal  to  the  amount  he  received.  There 
is    no     estate      in     the      possession 

135  *of  Mrs.  Jane  D.  Winston, out  of  which 
she  can  be  paid.    The   profits  of  her 

estate  are  barely  sufficient  for  her  scanty 
support.  As  matters  are,  Richard  has  re- 
ceived all,  and  there  is  nothing  left,  where- 
with to  make  his  sister  equal  with  him. 
But  he  received  it,  with  the  understanding 
and  agreement  that  his  sister  was  to  be  made 
equal.  That  can  only  be  done  by  his  pay- 
ing over  to  her  a  part  of  what  he  had  been 
over  advanced. 

It  is  most  manifest,  if  there  is  one  thing 
certain  in  this  cause,  it  is,  that  it  was  the 
fixed  purpose  and  determination  of  Mrs. 
Jane  D.  Winston,  that  her  son  and  daughter 
should  share  equally  in  her  estate.  But  it 
is  said,  that  in  her  circumstances  and  con- 
dition the  amount  she  gave  her  son  was  not 
an  unreasonable  advancement,  and  was 
not  at  all  inconsistent  with  that  purpose ; 
that  she  had  an  estate  which  yielded  an 
income  of  five  or  six  thousand  dollars  an- 
nually, and  that  when  she  advanced  the 
several  sums  to  her  son,  amounting  in  the 
aggregate  to  about  12,650  dollars,  there  was 
a  reasonable  certainty  that  she  would  be 
able  to  make  her  daughter  equal.  But  is 
this  so?  The  proof  is,  that  her  annual  in- 
come had  been  very  variable;  that  it  had 
been  as  low  as  3,000  dollars,  and  had  reached 
as  high  as  6,000  dollars  in  a  year.  But  the 
estate  from  which  she  derived  her  income 
was  principally  a  life  estate ;  it  terminated 
with  her  life.  If  she  lived  long  enough,  and 
her  affairs  were  as  prosperous  as  they  had 
been,  she  might  be  able  to  advance  her 
daughter  equally.  But  the  condition  she 
made,  that  her  daughter  was  to  be  paid 
interest,  upon  a  sum  equal  to  that  which 
she  agreed  to  let  her  son  have,  for  the 
special  purpose  before  adverted  to,  until 
she  was  made  equal  to  him,  shows  not  only 
her  purpose  of  exact  equality  between  them, 
but  also  that  she  herself  calculated  that  it 
might  be  many  years  before  she  could 

136  advance  *from  her  income  enough,  if 
at  all,  even  if  she  lived,  to  make  her 

daughter  equal.     Her  ability,  then,  to  make 
advances  to  her  daughter,  equal  to  the  large 


advances  she  contemplated  making  to  her 
son,  was  suspended  upon  the  brittle  thread 
of  life,  and  upon  its  continuance  for  many 
years.  What  is  more  uncertain?  It  was 
natural,  then,  when  Mrs.  Winston  deter- 
mined to  make  these  large  advances,  to  pur- 
chase the  interests  in  remainder  in  the 
**Poplar  Springs"  farm,  which  she  intended 
for  her  son,  that  she  would  do  so  on  terms 
which  would  secure  to  her  daughter,  in  any 
event,  that  equality  which  was  her  fixed  pur- 
pose and  the  wish  of  her  heart ;  and  those 
terms,  though  perhaps  not  fully,  are  suffi- 
ciently disclosed  in  the  testimony  of  Mrs. 
Rosalie  8.  Winston. 

I  have  given  her  testimony  on  this  point, 
in  detail,  and  have  dwelt  upon  it,  because, 
in  my  opinion,  the  whole  case  turns  upon 
it.  And  as  I  understand  it,  it  harmonizes, 
in  substance  with  the  testimony  of  Mrs. 
Jane  D.  Winston.  She  says  explicitly,  as 
the  remaindermen  were  disposed  to  sell,  her 
son  bought  them  out  with  her  money ;  and 
that  it  was  distinctly  understood  between  us 
that  my  daughter  was  to  be  made  equal  with 
him  in  every  particular.  And  she  regarded 
herself  as  the  owner  of  the  remainders, 
purchased  with  her  money,  until  her  daugh- 
ter was  made  equal.  On  cross-examination 
she  says,  when  her  son  made  up  to  her 
daughter  the  sum  which  she  advanced, 
then  the  place  was  to  be  his,  at  her  death. 
It  was  understood  that  the  land  was  to  be 
Richard's,  at  her  death,  if  he  could  make 
an  equivalent  for  Sallie,  out  of  the  farm, 
of  the  money  she  advanced  for  the  purchase 
of  the  interests  in  remainder  in  the  land ; 
for,  she  says,  she  ^'hadn't  it  to  give  her 
then,  unless  he  could  make  it  out  of  the 
farm.*'  **It  was  a  sort  of  family  arrange- 
ment. ' ' 
137  *But  h^r  testimony  is  excepted  to, 
because  she  was  a  party  to  the  con- 
tract with  her  son ;  and  he  is  not  living. 
The  ground  of  exception  is  predicated  of  a 
contract  between  her  and  her  son,  pursuant 
to  which  she  gave  him  the  use  of  her  money. 
If  so,  it  was  not  a  general,  unqualified,  and 
unconditional  advancement ;  but  was  made 
on  terms.  Though  there  was  a  contract, 
she  was  not  a  party  in  interest  to  it ;  but 
in  the  matter  was  acting  both  for  son  and 
daughter,  as  the  equal  protector  of  their 
interest;  and  they  were  equally  the  objects 
of  her  bounty.  But  Mrs.  Rosalie  S.  Win- 
ston, who  is  as  deeply  interested  in  the  re- 
sult of  the  suit  as  any  one,  insists  upon 
excluding  her  testimony,  as  well  as  Dr. 
Gregory  and  his  wife's,  whilst  she  gives  her 
own.  But  if  Mrs.  Gregory's  testimony  is  * 
excluded,  Bickerton  Lr.  Winston's  is  inad- 
missible. I  'am  not  prepared  to  say  that 
Mrs.  Jane  D.  Winston  was  incompetent. 
But,  let  the  whole  of  the  appellants'  testi- 
mony be  excluded,  and  let  the  case  rest 
upon  the  one-sided  testimony  of  Mrs. 
Rosalie  S.  Winston  and  her  witnesses,  and 
it  seems  to  me  that  the  evidence  still  pre- 
ponderates in  favor  of  the  proposition  that 
it  was  not  a  general,  unqualified  advance- 
ment to  the  son,  but  was  made  upon  terms 
or  conditions,  that  it   was  to  be   his,  when 


423 


23  QRATT. 


Virginia  Reports,  Annotated. 


138.  139, 140 


his  sister  was  made  equal  to  him.  Doubt- 
less it  was  expected  that  this  could  be  done 
out  of  the  profits  of  the  estate,  if  life  was 
spared  and  they  encountered  no  extraordi- 
nary difficulties.  But  he  took  the  money 
with  the  understanding  that  his  sister  was 
to  be  made  equal  to  him ;  and  as  a  conse- 
quence, if  that  could  not  be  done  from  any 
cause,  he  would  have  to  refund,  and  the 
investments  he  made  would  be  chargeable. 
The  testimony  of  E.  T.  Winston  and 
Bickerton  L.  Winston,  (if  his  testimony 
can  be  considered,)  are  not  in  conflict  with 
the  testimony  of  Mrs.  Rosalie  8.  Winston, 
as  it  is  plainly  to  be  understood.    They 

138  both  say  that  *Mrs.  Jane  D.  Winston 
spoke  to  them  of  having  made  ad- 
vancements to  her  son.  And  so  she  did. 
But  they  were  made  with  conditions  and 
limitations,  which  it  was  not  incumbent  on 
her  to  have  mentioned  to  them,  unless  she 
undertook  to  disclose  to  them  fully  and  in 
detail  the  arrangement  made  between  her 
and  her  son,  to  which  Rosalie  S.  Winston 
testifies ;  but  this  does  not  appear. 

Nor  is  the  testimony,  as  understood,  in 
conflict  with  Mrs.  Rosalie  8.  Winston's  an- 
swer. She  admits  in  her  answer  the  general 
agency  of  R.  M.  Winston  for  Mrs.  Jane  D. 
Winston,  in  her  business  a£Fairs ;  but  denies 
that  he  purchased  the  remainders  ^'acting 
as  her  agent,  for  her  use  and  benefit." 
This  it  is  not  necessary  to  controvert  to 
make  good  my  position.  But  she  admits  in 
her  deposition,  indeed  asseverates,  all  that 
is  necessary  to  maintain  it. 

Nor  is  the  conduct  of  R.  M.  Winston,  in 
having  the  deeds  for  the  remainders  exe- 
cuted to  himself;  nor  by  his  will,  disposing 
of  these  remainders ;  nor  is  the  election  of 
8allie  P.  Winston,  to  take  his  interest  in 
the  land,  on  the  terms  he  proposed ;  nor  the 
payment  by  Mrs.  Winston,  of  interest  upon 
the  bonds  given  by  her  daughter  for  the 
consideration  of  that  purchase,  repugnant 
to  this  view  of  the  case. 

I  propose  briefly  to  remark  on  these  sev- 
eral assumptions,  in  conclusion.  The 
mother  expected  the  deeds  for  the  remain- 
ders to  be  made  to  her.  The  son  had  them 
executed  to  himself,  I  am  persuaded,  not 
doubting  that  the  whole  arrangement  would 
be  carried  out,  that  his  sister  would  be  made 
equal  to  him ;  and  that  as  it  was  the  wish 
and  intention  of  his  mother  that  he  should 
have  the  land,  and  his  sister  should  be  made 
equal  with  money,  her  purposes  would  be 
fully  accomplished  by  having  the  convey- 
ances made  to  himself  at  once.  All  these 
transactions,    as  well   as  the  making 

139  of  his  will  by  *R.    M.    Winston,  were 
prior  to   the  war  between  the   States, 

and  were  all  done  by  him  with  the  under- 
standing, intention  and  expectation,,  that 
the  whole  arrangement  respecting  his  sister 
would  be  carried  out  to  the  letter,  and  that 
she  would  be  made  equal  with  him.  And 
after  the  death  of  Richard  M.  Winston, 
in  1862,  his  mother  and  sister,  hoping  and 
expecting  that  the  whole  arrangement  with 
respect  to  his  sister  could  and  would  be 
carried   out,    and   that   she   would  be  made 


equal    to    him — without    meaning    to   sur- 
render any    part   of  her  right   thereto,  or 
to  release  the  estate  of  R.  M.  Winston  from 
his    obligations    thereto — concluded   to  ac- 
quiesce in  what  the  said  Richard  had  done. 
And   Sallie  P.   Winston  agreed  to  take  the 
interest    vested   in   him  in    the  land  by  the 
deeds   which   had   been  executed  to  him  by 
the  remaindermen,  on  the   terms  which  the 
said  Richard  proposed   in   his   will ;  and  to 
this  end,  executed   the   papers   which  they 
were  told  were  necessary  and  proper.    "What 
else  could  they  do?    Mrs.    Winston   was  de- 
sirous  of  retaining   the    old   homestead  in 
her    family,    which,    in   the   then  state  of 
things,  could  only  be  done   by  resisting  the 
will  of  her  son,  upon  the  ground  that  it  was 
in   fraud    of   his   sister's  rights,  which  she 
knew  was  not   his  design ;  or  to  acquiesce 
in  what  was  done.     And   unless   Sallie  ac- 
cepted his  interest  in  the  land,  the  executor 
was   required  to   pass  it   to   any  one  who 
would    take    it.      And    so    the    homestead 
would  pass  out  of  the  family  forever.    And 
they  could  not  see  that   by  the  execution  of 
the    papers   which    had   been    prepared  for 
them,  Sallie   would  be   debarred   from  her 
right   to   be  made   equal,    agreeably  to  the 
arrangement  on  which  the  money  had  been 
advanced  by  her  mother  to  buy  out  the  in- 
terests in  remainder.     They  doubtless  both 
confided  in  the   administrator,    who  was  a 
near  relative,   and  in   the  lawyer,  by  whom 

they    were   informed  the  papers  were 
140      prepared;    and   executed    them,    *not 

doubting  that  it  was  necessary  and 
proper  that  they  should  execute  them.  I 
apprehend,  however,  if  they  had  taken  legal 
advice,  they  would  have  required  an  express 
stipulation,  to  the  effect  that  the  interests 
which  the  representative  of  R.  M.  Winston 
claimed  for  him  in  the  land,  were  subject 
to  the  right  of  Sallie  P.  Winston  to  be  made 
equal  with  him.  I  am  very  confident  that  if 
they  had  had  the  benefit  of  good  legal  advice, 
the  papers  which  they  executed  are  not  pre- 
cisely such  as  would  have  been  executed  by 
them.  But  still  I  do  not  think  that  there  is 
any  thing  in  them,  either  expressed  or  in 
effect,  which  amounts  to  a  surrender  on 
the  part  of  Sallie  P.  Winston  of  her  right 
to  equality ;  and  to  hold  the  interests  pur- 
chased by  her  brother  in  the  land,  with  his 
mother's  money,  bound  to  make  good  that 
equality,  and  the  interest  on  the  same 
amount  he  had  received,  until  she  was  made 
equal.  She  doubtless  indulged  the  hope  and 
expectation,  as  did  her  mother,  that  the 
arrangement  which  had  been  made  with 
Richard  M.  Winston,  upon  the  faith  of 
which  he  was  allowed  to  use  his  mother's 
money  in  buying  up  the  remainders,  might 
be  carried  out  without  requiring  any  part 
of  the  money  to  be  refunded,  which  had 
been  advanced  to  him  with  that  qualifica- 
tion. But  neither  the  mother,  nor  her 
daughter,  by  agreeing  to  carrv  out  the  will 
of  R.  M.  Winston,  intended  that  Sallie  P. 
Winston,  by  the  acceptance  of  his  interest 
in  the  land,  on  the  terms  proposed  by  his 
will,  should  surrender  her  right  to  be  made 
equal  with  him,  and   to   receive  interest  on 
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the  amount  which  R.  M.  Winston  had  re- 
ceived, until  she  was  made  equal;  and  to 
hold  the  interests  in  the  land,  which  he 
purchased  with  his  mother's  money,  bound 
for  it,  if  it  should  become  necessary. 
Nor  can  I  perceive  any  thing  in  the  act 
of  Mrs.  Jane  D.  Winston,    in   paying 

141  interest  on  the  bond  executed  by  *Sal- 
lie  P.  Winston,  and  herself  repugnant 

to  this  view  of  the  case.  That  was  done 
in  perfect  consistency  with  the  purpose 
and  motive  attributed  to  Mrs.  Winston  and 
her  daughter,  in  acquiescing  in  and  carry- 
ing out  the  will  of  R.  M.  Winston.  They 
then  expected  that  the  income  from  the 
estate  would  be  sufficient  to  make  Sallie 
equal  and  pay  interest  to  her,  according  to 
the  arrangement,  until  she  was  made  equal. 
And  as  long  as  Mrs.  Winston  had  any  hope 
of  being  able  to  do  it,  she  paid  full  interest 
to  her  daughter-in-law,  upon  the  price  at 
which  SalHe  had  agreed  to  take  the  estate 
in  remainder,  and  did  not  allow  her  daugh- 
ter to  go  back  on  the  advances  she  had 
made  to  her  son  in  order  to  be  made  equal 
to  him.  She  paid  the  whole  of  the  interest 
during  the  war,  and  until  1866.  Afterwards 
she  found  it  utterly  impossible  to  continue 
to  pay  the  interest  and  carry  out  the  ar- 
rangement as  to  the  daughter,  upon  the 
faith  of  which  she  had  made  the  advance- 
ments to  her  son ;  and  that  her  daughter, 
in  order  to  get  the  benefit  of  that  arrange- 
ment, would  have  to  fall  back  upon  the 
property  in  which  the  money  so  advanced 
to  her  brother  had  been  invested.  Accord- 
ing to  the  original  design,  R.  M.  Winston 
was  not  required  to  refund,  unless  his  sister 
was  not  otherwise  made  equal.  The  money 
advanced  to  him,  Mrs.  J.  D.  Winston  says, 
was  to  be  his,  when  his  sister  was  made 
equal.  When  she  could  not  be  made  equal, 
therefore,  he  must  refund.  The  payment 
of  interest  by  Mrs.  Winston,  therefore,  until 
it  was  understood  that  her  daughter  could 
not  be  made  equal  without  going  back  upon 
the  advancements  to  her  son,  is  not  at  all 
repugnant.  After  1866  she  paid  a  part  of 
the  interest ;  a  part  being  due  her  aiter  de- 
ducting the  interest  due  to  Mrs.  Gregory. 
This  was  a  family  arrangement ;  and,  the 
way  I  view  it,  is  consistent  with  the 

142  amiable,  refined  and  honorable  *char- 
acter  ascribed  by  the  counsel  on  both 

sides  to  the  parties  concerned.  It  is  con- 
sistent with  the  filial  devotion  and  paternal 
affection  and  honorable  character  of  R.  M. 
Winston.  It  is  consistent  with  the  circum- 
stances of  Mrs.  Jane  D.  Winston ;  the  tenure 
by  which  she  held  her  estate ;  and  her  equal 
affection  for  her  son  and  daughter;  and  her 
known  wish  and  purpose  that  they  should 
share  equally  in  her  estate ;  and  it  substan- 
tially reconciles  the  seeming  discrepancies 
and  contradictions  of  all  the  witnesses  who 
testified  in  the  cause.  On  the  other  hand, 
it  seems  to  me  that  the  opposing  view  can- 
not be  taken  without  discrediting  much  of 
the  testimony  of  most  respectable  and  in- 
telligent witnesses,  and  without  giving  an 
effect  and  operation  to  the  acts  of  R.  M. 
Winston,    his     mother   and     sister,    which 


neither  of  them  ever  contemplated  or  de- 
signed, but  which  thwarts  the  intentions 
and  purposes  of  them  all,  living  and  dead, 
and  works  the  most  flagrant  injustice  to 
both  Mrs.  Jane  D.  Winston  and  her  daugh- 
ter. 

If  the  view  which  I  have  taken  of  the  case 
could  be  carried  out,  Mrs.  Gregory  would 
be  entitled  to  receive  interest  on  the  one- 
half  of  the  amount  advanced  by  her  mother 
to  his  brother,  including  the  price  she  was 
to  receive  for  the  share  in  remainder  which 
her  father  devised  to  her;  and  to  have  the 
same  deducted  from  the  interest  accrued 
and  accruing  on  her  bond  to  the  adm'r  of 
her  brother.  The  balance  of  the  interest 
on  the  said  bond,  the  widow  of  her  deceased 
brother  is  entitled  to  receive,  during  her 
life  or  widowhood.  In  this  way  she  would 
receive  a  comfortable  support ;  and  the  ar- 
rangement, on  the  faith  of  which  the  money 
to  purchase  the  interests  in  the  land  was 
advanced  to  her  husband  by  his  mother, 
would  be  carried  out. 

But,  upon  the  opposing  view  of  the  case, 
the  whole  profits  of  the  estate  of  Mrs. 

143  Jane  D.  Winston,  after  •yielding  her 
a  meager  support,  would  fall  far  short 

of  paying  the  interest  on  the  bond  to  the 
adm'or  of  R.  M.  Winston;  and  according 
to  the  terms  of  the  deed  of  trust,  the  estate 
in  remainder  being  liable  to  be  sold  for  de- 
fault in  payment  of  interest,  will  most 
probably  be  sold ;  and  it  is  likely  will  be 
absorbed  in  the  payment  of  interest.  Sallie 
P.  Winston,  instead  of  being  made  equal 
to  her  brother,  would  get  nothing ;  not  only 
so,  would  lose  the  devise  made  to  her  by  her 
father;  and  her  aged  mother  would  be  re- 
duced from  circumstances  of  great  comfort 
to  indigency,  whilst  the  widow  of  her  son 
holds  a  gripe  upon  them  both,  which  it 
would  cost,  perhaps,  every  stiver  worth  of 
property  they  own  to  unloose.  Such  an 
effect  and  operation  to  his  acts  and  his  will 
could  never  have  entered  the  brain  of  R.  M. 
Winston.  Could  he  rise  from  his  grave,  to 
learn  that  the  living  of  his  beloved  and 
venerated  mother  and  his  confiding  sister 
were  spirited  away  from  them,  and  vested 
in  his  widow,  by  the  effect  and  operation 
given  to  his  will  and  the  transactions  of  his 
life,  which  he  honestly  intended  should 
work  no  injustice,  but  believed  would  result 
in  carrying  out  his  beloved  mother's  inten- 
tions of  equal  beneficence  to  himself  and  his 
sister,  he  would  be  overwhelmed  with  grief 
and  amazement. 

Whilst  it  is  my  duty  to  give  effect  to  the 
law,  I  take  no  pride  or  pleasure  in  doing  so 
when  it  works  injustice.  I  confess  it  is 
always  my  wish,  if  the  case  will  bear  the 
interpretation,  to  take  a  view  of  it  which 
enables  me  to  do  justice  in  the  particular 
case,  whilst  I  give  effect  to  the  law. 

The  view  which  I  have  taken  of  this  case, 
although  not  clearly  presented  by  the  plead- 
ings, I  think  is  deducible  from  the  aver- 
ments made  therein  and  tke  proofs  in  the 
cause,  and  reasonably  comports  with  the 
conduct  and  probable  intention  of  the 

144  parties,  and  with  *the  plain  and  pal- 
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pable  demands  of  justice,  and  does  no 
violence  to  the  law  of  the  case.  If  I  doubted, 
I  think  Mrs.  Jane  D.  Winston  and  her 
daughter  are,  in  such  a  case,  entitled  to  the 
benefit  of  my  doubts.  . 

Upon  the  whole,  I  am  constrained  to  dis- 
sent from  the  opinion  of  the  court. 

The  other  judges  concurred  in  the  opinion 
of  STAPLES,  J. 

Decree  affirmed. 


145  *Farmer  v.  Yates  &  Wife. 

January  Term,  1878.  Richmond. 
Absent,  BoxTLDUf.  J.* 

I.  Creditor's  Bill— AjmU  la  Hands  of  AdodnUtratoi^ 
Decree  for  Pajmeat  to  Receiver t— In  a  cre(litor*s 
suit  by  Y.  affalnst  F.,  in  his  own  rlffht  and  as  ad- 
ministrator of  A.,  Y.  claims  to  be  a  creditor  by 
judgment  against  F.,  as.  adm'r  of  A.;  and  F.,  in 
bis  answer,  admits  he  owes  his  intestate's  estate 
for  land  purchased  in  intestate's  life  time,  $1^100. 
On  the  fllinff  of  this  answer,  the  court  may 
make  a  decree,  that  F.  shall  pay  said  $1,100  into 
court,  or  to  a  receiver;  and  this,  thouffh  F.  is  one 
of  the  next  of  kin  of  A. 

a.  Same— Same— Same— Rales.— For  the  rules  ffovem- 
iuffin  such  cases,  see  the  oplniou  of  Manet^re,  P. 

In  September  1869,  Clayton  H.  Yates  and 
Sarah  F.  his  wife,  suing  for  themselves 
and  all  other  creditors  of  Archer  Farmer, 
deceased,  who  might  elect  to  come  in  and 
contribute  to  the  costs  of  the  suit,  filed  their 
bill  in  the  Circuit  court  of  the  county  of 
Halifax,  against  Obadiah  Farmer,  admin- 
istrator of  the  said  Archer  Farmer,  and  the 
heirs  of  the  said  Archer,  of  whom  the  said 
Obadiah  was  one,  and  the  said  Sarah  F.  was 
another;  the  said  Archer  having  died  in- 
testate, unmarried  and  without  issue,  leav- 
ing real  and  personal  estate.  The  plaintiffs, 
in  their  bill,  claimed  to  be  creditors  of  the 
said  Archer  Farmer,  originally  by  a  pro- 
missory note  given  by  him  to  the  said 
Sarah    F.,    then    Sarah    F.    Farmer, 

146  *who  afterwards  intermarried  with  the 
said  Clayton  H.  Yates;  charged   that 

the  pVaintiffs  instituted  suit  upon  the  said 
note,  and  recovered  judgment  thereon,  in 
the  said  court,  against  the  eaid  administra- 
tor; that  the  said  administrator  had  pos- 
sessed himself  of  the  personal  estate  of  his* 
intestate,  and  wasted  the  same,  and  ren- 
dered no  account  thereof;  that  the  said 
Obadiah   was   himself   heavily   indebted  to 

*'He  had  been  counsel  In  the  case. 

tSee  principal  case  cited  in  Thurston  t.  Sinclair, 
79  Va.  118;  Allen  v.  Shrlver.  81  Va.  186. 

In  Davis  y.  Chapman.  88  Va.  74,  1  S.  E.  Rep.  478.  the 
court  quoted  and  approved  the  followinff  words, 
used  by  Moncubb.  J.,  in  the  principal  case:  "In  a 
creditor's  suit,  especially,  it  seems  to  be  fit  and 
proper  that  the  court  should  have  power  to  call  in 
the  assets  from  the  hands  of  a  personal  representa- 
tive. In  such  a  suit  the  court,  in  effect,  becomes  the 
personal  representative,  has  control  of  the  assets, 
reduces  them  into  possession,  and  applies  them 
in  diie  course  of  administration." 


the  said  Archer,  at  the  time  of  the  latter^s 
death ;  of  which  debt  the  said  Obadiah  had 
paid  no  part,  nor  rendered  any  account ;  and 
that  said  claim  of  the  plaintiffs  still  re- 
mained wholly  due  and  unpaid ;  and  praying 
that  the  proper  accounts  might  be  taken, 
and  they  might  receive  satisfaction  of  their 
said  claim,  out  of  the  said  estate,  and  for 
general  relief. 

A  copy  of  said  judgment  was  filed  as  an 
exhibit  with  the  bill;  the  said  judgment 
having  been  rendered  on  the  13th  day  of 
October  1866,  and  being  for  the  sum  of  1815, 
with  interest  from  the  21st  day  of  March 
1863,  and  costs  $7  05. 

In  October  1869  the  defendant,  Obadiah 
Farmer,  in  his  own  right  and  as  adminis- 
trator aforesaid,  filed  his  answer;  in  which 
he  stated  that  he  had  settled  one  adminis- 
tration account,  which  would  show  what  he 
then  owed  the  estate,  and  was  willing  to 
make  a  further  settlement,  showing  his 
transactions  since,  and  his  indebtedness 
thereon ;  that  in  1859  or  1860  he  had  pur- 
chased of  his  intestate  130  acres  of  land,  for 
which  he  was  to  pay  $1,100,  all  of  which 
still  remained  due  and  unpaid,  except  the 
interest  thereon  for  one  year ;  the  bond  for 
the  said  amount  being  then  in  his  hands, 
as  administrator ;  that  he  had  paid  on  the 
plaintiff's  judgment  three  years'  interest; 
and  that  the  estate  of  his  intestate  had  paid 
a  debt  of  $77,  for  which  the  plaintiffs  were 
liable,  and  which  respondent  believed 
147  should  be  credited  on  *said  judgment 
The  plaintiffs  replied  generally  to  the 
said  answer. 

There  was  filed  in  the  suit,  no  doubt  as  an 
exhibit  with  the  said  answer,  a  copy  of  the 
administration  account  referred  to  therein, 
showing  that  the  administrator  was  indebted 
to   the   estate   of  his  intestate,  on  the  26th 
day  of  December  1866  in   a  bsilance  of  $137 
27.     The  debt  due   by   the  administrator  to 
his  said  intestate,  for  the   purchase  of  land 
as  aforesaid,  is  not  credited  to  the  estate  in 
the  said  account,  nor  is  any  notice  taken  of 
it    in   the   report  of  the  commissioner.    It 
does   not   appear  from  the  record  when  the 
intestate  died,  nor  when   his  said  adminis- 
trator qualified.     The  first  item  in  the  ac- 
count bears  date   September  2,  1865,  and  it 
is  probable  the  intestate  died  shortly  before 
that     date.      The     commissioner's     report 
bears  date  June  8th,    1869,   and  states  that 
the  administrator  having  laid  before  him  a 
statement  of  his  receipts  and  disbursements 
as  such,  together  with  his  vouchers,  he,  the 
commissioner,  on  the  first  day  of  the  April 
term    of   the   said   court,    in  the  year  1867, 
advertised  in  the  manner  prescribed  by  law, 
&c.     It  also  states  that   *Hhe  commissioner 
has   examined   the   official   bond  of  the  ad- 
ministrator, and  finds  it  proper  in  form  and 
in  a  penalty,  and  with   surety  deemed  suffi- 
cient  to  secure   the   accountability  of  the 
administrator  for  the  estate,  though  it  may 
not  be  sufficient  to  cover  the  penalty  of  the 
bond   in    full,  as  that  was  taken  in  Decem- 
ber,   1864,    when   the  estate   was  doubtless 
valued  at  Confederate  rates.     It  is  proper  to 
state,  however,  that  the  bond  is  not  stamped. 
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The  infant  defendants  answered  the  bill, 
by  a  gfuardian  ad  litem,  assig'ned  by  the 
court. 

On  the  8th  day  of  October,  1869,  the  cause 
came  on  to  be  heard,  on  the  bill  taken  for 
confessed  as  to  the  defendants,  except  those 
who  had  answered  as  aforesaid, 
148  *and  on  the  said  answers  and  exhibits ; 
-when  a  decree  was  made,  that  the  said 
Obadiah  Farmer  pay  to  the  plaintiffs  $815, 
with  interest  from  the  21st  of  March  1863, 
subject  to  a  credit  of  three  years'  interest 
paid  thereon,  and  $7  05  costs  thereon ;  it 
appearing  by  the  admission  of  the  said 
Obadiah  Farmer,  administrator  of  Archer 
Farmer,  as  aforesaid,  as  stated  in  the  said 
decree,  **that  he  is  indebted  to  the  estate  of 
which  he  is  administrator  $1,100,  by  bond 
executed  in  1860,  with  interest,"  &c. 

On  the  12th   day  of  May,    1870,  a  motion 
was  made  and  a  petition  Sled  in  said  court, 
by    the    said  Obadiah   Farmer,    (of  which 
motion  due  notice   was   given  to  the  plain- 
tiffs«)  to  reverse  and  set  aside  the  said  de- 
cree, for  the  following,  among  other  alleged 
errors  therein,  viz :  ^TBecause   it  was  error 
to  have  rendered  any  decree  until  there  was 
an  account  of  the   assets   and   liabilities  of 
the  estate  of  Archer  Farmer,  jr."    And  in 
the  said  petition  the  following  statement  is 
made:  **Your  petitioner  feels  that  it  is  due 
to   the   other  creditors  of  Archer  Farmer, 
dec*d,  that  they  should  have  an  opportunity 
of  proving  their  claims,   and  participating 
in  the  distribution   of  the   assets;  and   for 
the  purpose,  as  well  as   for  his  own  protec- 
tion, he  prays  that  the  'said  decree'  may  be 
set  aside,  and  an  order  made  for  an  account 
of  the  debts  due  and  owing  by  his  intestate, 
with  the   priorities   thereof."    Whereupon, 
on    the   same  day   and  year  last  aforesaid, 
the  cause  came  on   to  be  further  heard,  on 
the  papers  formerly  read,  and  on  the  motion 
and    petition    aforesaid;    on    consideration 
whereof,  the   cot^rt   being  of  opinion   that 
the  said  decree  was  erroneous,  reversed  and 
set  aside  the  same ;  and  proceeding  to  give 
such  decree  as,  in  the  opinion  of  the  court, 
ought  to  have  been   given,  decreed    that   a 
commissioner     of   the   court    should    take: 
Ist,  an  account  of  the  administration  of  the 
estate   of    Arther   Farmer,    jr.,    dec'd,    by 
Obadiah    Farmer,    his  administrator; 
149      *2dly,  an   account   of   tiie  assets,  real 
and  personal,  belonging  to  the  estate 
of  the  intestate,  including  all  judgments  and 
choses   in   action   due   the  same ;  and  3dly, 
an  account  of  all  the  debts  due  and  owing, 
by  the  said  intestate  or  his  estate,  and  the 
priorities   thereof;  and   make   report  to  the 
court,  Ac.     And  the  decree  then  proceeds  as 
follows:  **And    it    appearing  to   the  court 
that  the  defendant,    Obadiah    Farmer,    ad- 
ministrator of  Archer   Farmer,    dec'd,  has 
in  his  hands  a  balance  due  on  a  settlement 
of  his  account  as  administrator  aforesaid, 
of  $137  27,    and  that  he   is  indebted  to  the 
estate  of  his  decedent  in  the  sum  of  at  least 
$1,100,  with  interest   thereon   from  the  first 
day  of  January   1861,  on  account  of  a  bond 
executed  by  him  to  said  decedent  in  his  life 
time;  and   it   also  appearing   that   the  ad- 


ministration bond  executed  by  said  Obadiah 
Farmer,  at  the  time  of  his  qualification, 
was  given  at  a  time  when  the  estate  was 
valued  in  Confederate  money,  and  when 
the  penalty  of  said  bond  was  fixed  with  ref- 
erence to  that  currency,  while  the  balance 
aforesaid  ascertained  to  be  due  from  said 
Obadiah  Farmer,  is  payable  in  lawful  cur- 
rency ;  and  the  debt  aforesaid  of  $1,100,  with 
interest  as  aforesaid,  having  been  con- 
tracted prior  to  the  late  war,  was  also  pay- 
able in  good  money ;  with  a  view  to  securing 
and  protecting  the  rights  of  the  creditors 
of  said  decedent,  doth  adjudge,  &c.,  that 
the  said  Obadiah  Farmer  do  pay  to  Henry 
Edmunds  and  N.  T.  Green,  who  are  hereby- 
appointed  receivers  for  the  purpose,  the  sum 
of  $1,100,  with  interest  thereon  at  the  rate 
of  six  per  centum  per  annum,  from  the  first 
day  of  January  1861,  till  paid ;  and  that  the 
said  receivers  do  deposit  the  money  so  di- 
rected to  be  paid,  as  soon  as  they  collect 
the  same,  &c.,  in  one  of  the  national  banks 
in  the  city  of  Richmond,  which  will  pay 
interest  on  such  deposit,  taking  a  certificate, 
&c.,  in  their  own  names,  as  receivers 

150  in  this  cause,  *and  file  such  certificate, 
with  a  report  of  their  proceedings  to 

the  court.  But  said  receivers  shall  not  be 
at  liberty  to  collect  said  money,  nor  sue  out 
execution  thereon,  until  they,  or  some  one 
for  them,  shall  enter  into  bond,  with  secu- 
rity, before  the  clerk  of  this  court,  in  the 
penalty  of  $3,000,  payable  to  the  common- 
wealth of  Virginia,  and, conditioned  for  the 
faithful  discharge  of  the  duties  of  their 
office  oi^  trust." 

From  the  said  decree  of  the  12th  day  of 
May  1870,  an  appeal  was  prayed  for,  and 
allowed  to  this  court. 

Barksdale,  Daniel  &  Daniel,  for  the  ap- 
pellant. 

Jones  &  Bouldin,  for  the  appellees. 

MONCURE,  P.,  after  stating  the  case, 
proceeded:  The  only  question  involved  in 
this  appeal  is,  as  to  the  propriety  of  the 
decree  for  the  payment  of  the  amount  of 
the  debt  due  by  Obadiah  Farmer  to  the 
estate  of  his  intestate,  Archer  Farmer,  into 
court,  or  to  the  receivers  appointed  to  re- 
ceive- and  dispose  of  it  as  directed  by  the 
said  decree. 

The  following  appear  to  be  the  well  set- 
tled doctrines  of  the  law  on  this  subject.  I 
quote  from  2  Lomax  on  Executors,  492 
marg. ;  but  I  might  quote  to  the  same  effect, 
and  almost  in  the  same  words,  from  all  the 
elementary  works  on  the  subject ;  for  they 
all  speak  almost  in  the  same  language ;  and 
there  appears  to  be  no  conflict  among  them. 
According  to  the  present  practice  in  Eng- 
land, the  court  will  immediately,  upon  the 
coming  in  of  the  answer  f  an  executor  or 
administrator,  order  so  much  as  he  admit! 
to  have  in  his  haiids,  of  the  property  of  the 
deceased,  and  after  all  deductions  or  claims 
against  the  estate,  to  be  paid  into  court; 
though  it  was  formerly  thought  necessary 
for     the      plaintiff     to     show     that 

151  *the    executor   or   administrator    had 
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abused  his  trust,  or  that  the  fund  was  in 
dang-er  from  his  insolvent  circumstances. 
The  same  order  may  be  obtained  where  the 
executor  or  administrator  admits  a  balance 
in  his  hands  in  his  examination,  or  on  the 
master's  report.  An  executor  who  had  ad- 
mitted a  larg'e  balance  of  the  personal  estate 
to  be  in  his  hands,  was  ordered  to  pay  the 
whole  into  court,  although  he  stated  that 
an  action  at  law  was  pending*  against  him 
for  a  debt  to  a  considerable  amount  due 
from  the  testator,  but  with  liberty,  in  case 
the  plaintiff  in  the  action  should  recover, 
to  apply  to  the  court  to  have  a  sufficient 
sum  paid  out  again.  Where  an  executor 
admits  himself  to  have  been  a  debtor  to  the 
testator  at  the  time  of  his  death,  this  is 
held  to  be  a  clear  admission  of  assets  in  his 
hands  to  the  amount  of  the  debt,  and  he  is 
compelled  to  pay  it  into  court  accordingly — 
which  is  preci8el3'  such  a  case  as  we  now 
have  before  us.  In  this  case  the  person  to 
pay,  and  the  person  to  receive,  being  the 
same,  the  court  assumes  that  what  oug'ht 
to  be  done,  has  been  done ;  and  orders  the 
payment,  not  as  of  a  debt  by  a  debtor,  but 
as  of  moneys  realized  in  the  hands  of  the 
executor.  Where  an  executor  admits  that 
he  has  received  a  sum  belonging  to  the  tes- 
tator's estate,  but  adds  that  he  has  made 
payments,  the  amount  of  which  he  does  not 
specify,  the  court  will  allow  him  to  verify 
the  amount  of  his  payments  by  affidavit, 
and  order  him,  on  motion,  to  pay  the  bal- 
ance into  court.  Where  money  was  admitted 
by  an  executor  to  be  in  the  hands  of  his 
partner,  it  was  considered  in  his  own  hands, 
for  the  purpose  of  being  ordered  to  be  paid 
into  court.  Where  the  executor  admits  that 
a  certain  amount  of  assets  has  come  to  his 
possession,  he  may  discharge  himself  from 
the  payment  of  it  into  court,  wholly  or  par- 
tially, by  taking   credit   for  sums  which  he 

shows  a  right  to  retain  for  his  own 
152      debt,    due    from    the   testator,  *or  to 

have  allowed  him  on  any  just  ground, 
or  which  are  undisputed.  The  general  rule 
as  to  payment  of  money  into  court  is,  that 
the  plaintiff  must  be  solely  entitled,  or  have 
such  an  interest  jointly  with  others  as  to 
entitle  them,  on  behalf  of  themselves  and 
of  those  others,  to  have  the  fund  secured. 

These,  I  believe,  are  the  most  material 
principles  that  have  been  settled  on  the 
subject;  and  I  have  stated  them  thus  fully, 
in  order  to  show  what  the  law  in  regard  to 
it  is,  in  the  various  cases  to  which  it  may 
be  applicable.  The  authorities,  or  most  of 
them,  cited  in  support  of  these  principles 
respectively,  by  the  learned  author  to 
whose  work  I  have  referred,  are  as  follows: 
Strange  v.  Harris'  ex'or,  3  Bro.  C.  C.  365 ; 
Blake  v.  Blake,  2  Sch.  and  Lef.  R.  26; 
Rutherford  v.  Dawson,  2  Ball.  &  B.  R.  17 ; 
Mortlock  V.  Leathes,  2  Meriv.  R.  491 ;  Roth- 
well  V.  Rothwell,  2  Sim.  and  Stu.  R.  218 ; 
Richardson  v.  Bank  of  England,  4  Myl.  & 
Cr.  R.  165;  Anon.  4  Sim.  R.  .359;  Johnson 
V.  Aston,  1  Sim.  &  St.  R.  73;  Middleton 
V.  Poole,  2  Colly.  R.  246 ;  Roy  v.  Gibbon,  4 
Hare's  R.  65;  Nokes  v.  Seppings,  2  Phill. 
R.  19. 


In  Strange  v.  Harris'  ex 'or,  the  modern 
English  practice  is  clearly,  though  briefly 
announced ;  and  in  a  note  to  Perkins'  ed. 
of  Bro.  C.  C,  the  works  on  Chancery  Pr., 
both  English  and  American,  which  treat  of 
the  subject,  are  referred  to. 

In  Blake  v.  Blake  it  was  urged  by  the 
Solicitor  General,  for  the  guardian  and  ex- 
ecutor, that  as  the  testator  had  committed 
the  estate  to  his  management,  and  as  there 
was  no  imputation  of  insolvency  or  miscon- 
duct on  his  part,  the  court  ought  not  to  take 
the  fund  out  of  his  hands.  But  the  Lord 
Chancellor,  Redesdale,  said:  ** Certainly  the 
old  law  was  as  stated  at  the  bar,  but  modem 
decisions  are  different;  and  it  cannot  be 
doubted  that  the  alteration   was  very 

153  much  for  the   benefit  of  all  *partiefi. 
Wherever  there   are   no  debts,  or  the 

debts  are  all  paid,  and  no  purpose  for  which 
it   is    to    be   left  outstanding,    the  present 
practice    is,    to  have   the   money  lodged  in 
court.     When   there,  it   is  always  ready  for 
those    entitled   to  it,  when  the  time  comes 
for  paying  it  to  them ;  and   the  executor  is 
discharged    from   any  responsibility  about 
it.     In  England,  the  good  consequences  of 
this   alteration   of   the  law  are  universally 
felt   and    acknowledged.      I  remember  the 
case  of  a  minor  entitled  to  a  large  personal 
fortune ;  part  of  it  was  ordered  into  court, 
and  another  part  allowed  to  remain  with  the 
executor,  who  was  of  acknowledged  credit. 
The  result  was,    when   the   minor  attained 
his  full  age,  he  had  80,000  C.  stock  assigned 
to  him  by  the  accountant-general ;  but  the 
sum   that   was  left  with   the  executor  was 
forever  lost."     **I  make   the  order  in  this 
case,"  proceeded  the  Lord  Chancellor,  ^*on 
the    general    principle,    without    the    least 
imputation    upon   the  executor."     In   this 
case,    it    will    be    observed,    the    suit   was 
brought  by  the  testator's  children ;  and  the 
motion  was  to  have  the  personal  fund  paid 
into   court  and   laid  out   for  their  benefit, 
the  debts  of  the  testator  being  discharged. 
This  accounts  for  the  language  of  the  court 
as    to   there   being   no  debts,  or  the  debts 
being   all  paid.     If  the  plaintiffs  had  been 
creditors,  entitled  to  the  fund,  it  would  have 
been    paid   into  court  on  their  motion,  and 
for  their  benefit.     In  Rutherford  v.  Dawson, 
2   Ball  &  Beat.  R.  17,  the  plaintiff  sued  an 
executor    for  an   account  of   his   testator's 
assets  and  payment  of   a   legacy.     The  de- 
fendant, in  his  answer,    admitted  assets  in 
his  hands,  equal  to  the  payment  of  the  leg- 
acy ;  but  claimed  to  retain  it  for  the  purpose 
of  satisfying  debts   still  due  and   owing  by 
his  testator.     There  was  no  allegation  that 
the  defendant  was  insolvent,    or  in  bad  cir- 
cumstances; but   that   he    was   eng^aged  in 
trade.     The    plaintiff   moved    for  an 

154  order  to  pay  the  *money  into  court;' 
but  the  Lord  Chancellor  Manners  re- 
fused to  make  the  order,  saying^:  **The  ex- 
ecutor is  never  called  on  to  lodge  money  in 
court,  except  when  there  is  an  allegation 
and  affidavit  of  insolvency,  or  where  he  ad- 
mits having  in  his  hands  a  clear  balance 
after  payment  of  all  debts;"  and  that  was 
Lord   Redesdale 's  opinion   in   the   case  re- 
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ferred  to — of  Blake  v.  Blake.  Here  no  such 
balance  is  admitted,  and  the  motion  mu&t 
be  refused."  In  this  case,  too,  let  it  be 
observed,  that  the  plaintiff  sued  for  a  leg- 
acy, and  not  for  a  debt;  which  explains  the 
meaning  of  what  was  said  by  the  court. 

In  Mortlock  v.  I^eathes,    2  Meriv.  R.  491, 
the    bill   was  for  an  account  by  a  residuary 
legatee    against   an  executor,    who,  it  was 
averred,  was  himself  indebted  to  the  testa- 
trix in  a  sum  of  ;f4S0.     The   answer  of  the 
executor  admitted  that  there   was  an  unset- 
tled account  between  him  and  the  testatrix, 
upon  which  a  balance,  to  the  amount  of  ;f  368 
8s.  6d.  remained  due   to   the  estate ;  but  it 
went  on  to  state  that  the  debts  of  the  testa- 
trix were  not  all   paid,   and  that  there  were 
several  then  outstanding,    to  which  he,  the 
executor,  was,  to  the  extent  of  assets,  in- 
cluding' that  balance,   liable.     The  plaintiff 
moved    to   have  the  said  balance  paid  into 
court;  which   motion   was    resisted,  on  the 
ground  above  stated.     The  Chancellor,  Lrord 
Eldon,    inquired   when   the   testatrix  died ; 
and  being  answered,  in  March  1814,  (which 
was    three   years  before,)  said  that  all  the 
debts   ought   to   have  been  paid ;  and  made 
the    order.     In   our  case,   the  intestate  had 
been  dead  nearly  live  years,  and  the  debt  of 
the  administrator  to  the  estate  had  been  due 
ten  years,   when  the  order  was  made  for  its 
payment  into  court.     But  a  more  important 
difference  between   the  two  cases    is,    that 
then  the  plaintiff  was  a  residuary  legatee ; 
while    here   the   plaintiff  was  a  creditor  of 
the  estate,   suing  for  himself  and  all  the 

other  creditors. 
155  *In  Richardson  v.  The  Bank  of  Eng- 

land, 4  Myl.  and  Cr.,  18  Eng.  Ch.  R. 
165,  in  which  the  principles  on  this  subject 
were  reviewed  by  I^ord  Ch.  Cottenham,  he 
remarked:  **It  was  ingeniously  attempted 
to  assimilate  this  case  to  that  ox  an  executor 
who  is  ordered  to  pay  a  balance  of  assets 
into  court ;  although,  as  a  legatee,  he  may  be 
afterwards  entitled  to  receive  part  of  it  back. 
I  see  no  analogy  between  the  two  cases. 
The  executor  holds  the  as«»ets,  as  a  trustee 
for  creditors,  who  have  an  interest  in  the 
fund;  and  his  claim,  as  legatee,  is  in  a 
subordinate  and  totally  different  character, ' ' 
&c. 

Now,  let  us  apply  these  principles  to  this 
case;  and  see  whether  the  court  below  was 
authorized  by  them  to  make  the  order  it  did, 
for  the  payment  of  the  money  into  court,  or 
into  the  hands  of  the  receivers,  which  is  the 
same  thing.  The  suit  was  a  creditors'  suit, 
for  an  account  of  the  debts  due  by  the  estate, 
and  of  the  estate,  real  and  personal,  and 
for  payment  of  the  debts  out  of  the  estate. 
In  the  very  nature  of  the  suit,  it  was  at 
least  a  doubtful  question  whether  the  per- 
sonal estate  would  be  sufficient  for  the  pay- 
ment of  the  debts.  There  was  due  to  the 
filaintiffs  alone  a  debt  of  $815,  with  interest 
rom  the  21st  of  March  1863,  for  which  a 
judgment  had  been  recovered.  This  debt, 
of  itself,  was  much  more  than  one-half  of 
the  whole  fund  ordered  to  be  paid  into 
court.  A  decree  was  made  for  the  payment 
of  the  said  debt  by  the  administrator,  out  of 


the  money  which  he  owed  to  the  estate. 
But,  instead  of  making  such  payment,  he 
had  that  decree  set  aside,  upon  the  ground 
that  it  was  erroneous  to  have  rendered  it 
until  there  was  an  account  of  the  assets  and 
liabilities  of  the  estate  of  his  intestate;  and 
at  his  instance,  a  decree  was  made  for  an 
account  of  the  said  assets  and  of  all  the 
debts  due  and  owing  by  the  said  estate,  and 
of  the  priorities  thereof.  This  was  in  effect 
a    declaration    of   the    administrator 

156  *that  the  assets  in  his  hands,  or  with 
which  he  was  chargeable,  were  in- 
sufficient to  pay  the  whole  amount  of  the 
debts  due  by  his  intestate ;  and  would  have, 
therefore,  to  be  apportioned  among  the 
creditors,  or  applied  in  a  due  course  of  ad- 
ministration, according  to  the  legal  priori- 
ties of  the  said  debts.  Had  the  said  assets 
been  certainly  sufficient  for  the  payment 
of  all  of  the  said  debts,  it  would  have  been 
the  duty  of  the  administrator  to  have  made 
such  payment  accordingly,  and  especially 
to  have  paid  the  debt  for  which  the  plaintiffs 
first  obtained  a  judgment  at  law  and  then  a 
decree  in  equity  against  him.  Instead  of 
doing  that,  the  administrator  waited  ten 
years,  without  paying  a  dollar  of  the  debt 
which  he  owed  to  his  intestate,  or  even 
bringing  it  into  his  administration  account ; 
and,  so  far  as  the  record  shows,  he  made 
no  disclosure  in  regard  to  it,  until  he  was 
compelled  to  do  so  in  his  answer  to  the 
plaintiffs'  bill. 

How,  then,  can  he  complain  of  being  re- 
quired at  last  to  pay  this  money  into  court? 
Has  he  not  had  an  opportunity,  for  a  long 
time,  for  a  series  of  years,  to  apply  this 
money  in  a  due  course  of  administration? 
And  has  he  not  wholly  failed  to  do  so?  In 
one  case,  we  have  seen,  that  Lrord  Eldon 
said,  after  the  testator  had  been  dead  three 
years,  that  all  the  debts  ought  to  have  been 
paid ;  and  therefore  he  ordered  the  fund  to 
be  paid  into  court  at  the  suit  of  a  residuary 
legatee,  although  it  appeared  that,  in  point 
of  fact,  all  the  debts  had  not  been  paid. 
How  much  more  might  such  an  order  be 
made  in  this  suit,  which  is  a  creditors'  suit, 
and  where  the  intestate  has  been  dead  nearly 
five  years ;  and  about  ten  years  have  elapsed 
since  the  debt  became  due  by  the  adminis- 
trator to  his  intestate.  The  case  comes 
directly  within  the  principles  before  laid 
down;  and  the  court  below,  in  ray  opinion, 
undoubtedly  had   the  power  to  call  in 

157  the  *fund,     I  cannot   say   that  it  was 
an    improper   exercise  of  the  judicial 

discretion  of  the  court  to  do  so,  even  if  it 
can  be  considered  proper  in  this  court  to 
control  such  discretion  in  any  case.  It  is 
an  eminently  conservative  power,  as  we 
have  seen,  especially  in  one  of  the  cases 
before  referred  to.  If  any  inconvenience 
or  hardship  should  result  from  it,  such 
effect  would  be  the  consequence  of  neglect  or 
breach  of  trust  on  the  part  of  a  fiduciary. 
In  a  creditor's  suit,  especially,  it  seems  to 
be  fit  and  proper  that  the  court  should  have 
power  to  call  in  the  assets,  from  the  hands 
of  a  personal  representative.  In  such  a  suit, 
the   court,    in   effect,  becomes  the  personal 
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representative,  has  control  of  the  assets, 
reduces  them  into  possession,  and  applies 
them  in  a  due  course  of  administration. 
The  institution  of  such  a  suit,  or,  at  all 
events,  a  decree  for  an  account  therein,  puts 
an  end  to  the  power  of  the  personal  repre- 
sentative to  administer  the  assets,  and 
operates  as  an  injunction  of  all  suits  against 
him  by  the  individual  creditors  of  the  estate. 

If  the  money  of  the  estate,  in  the  hands 
of  the  administrator  in  this  case  was  not 
more  than  enough  to  pay  its  debts,  as  his 
conduct  plainly  implied,  then,  of  course,  it 
was  right  to  require  him  to  pay  it  into  court. 
The  money  in  that  case  belonged  to  the 
creditors,  and  to  them  alone.  If  it  was 
more  than  enough  to  pay  the  debts,  so  that 
a  surplus  would  remain  for  the  next  of  kin, 
then  it  was  the  duty  of  the  administrator 
to  have  paid  the  debts  and  distributed  the 
surplus  among  the  next  of  kin.  He  no  doubt 
well  knew  how  much  was  due  by  the  estate, 
and  to  whom  it  was  due.  He  had  ample 
time  to  inform  himself  on  that  subject,  as 
it  was  his  duty  to  do.  It  is  not  probable 
that  his  intestate  owed  many  debts,  or  that 
they  were  of  a  complicated  nature.  It  does 
not  appear  that  he  had  been  a  merchant,  or 
engaged  in  any  business  which  was 
158  likely  to  involve  the  *settlement  of 
his  estate  in  difficulty.  If  the  admin- 
istrator had  rendered  to  the  court  below  a 
satisfactory  account  of  the  amount  of  debts 
remaining  due  by  the  estate,  that  court 
would,  doubtless,  have  required  such 
amount  only  to  be  paid  into  court ;  leaving 
the  balance  in  his  hands  for  distribution, 
as  the  distributees  were  not  complaining, 
nor  asking  for  a  decree  against  him.  In- 
stead of  that,  he  rendered  no  such  account, 
but  asked  that  an  account  of  the  assets  and 
liabilities  of  the  estate  should  be  taken  by 
a  commissioner  of  the  court ;  and  the  nat- 
ural consequence  was,  the  money  having 
already  remained  so  long  in  his  hands,  that 
he  was  required  to  pay  the  whole  amount 
into  court.  An  administrator  has  no  right 
to  use  the  assets  of  the  estate  he  represents 
for  his  own  benefit;  though  he  often  seems 
to  think  he  has;  or  at  least  acts  as  if  he 
had  such  right.  When  he  does  so,  he  com- 
mits a  breach  of  trust,  and  is  tempted  to 
postpone  the  payment  of  the  debts  of  the 
estate,  the  settlement  of  his  administration 
account,  and  the  distribution  of  the  surplus 
among  the  next  of  kin.  And,  to  e£Fect  his 
selfish  ends,  he  will  even  involve  the  credi- 
tors and  distributees  of  the  estate  in  an  ex- 
pensive and  protracted  litigation.  A 
salutary  remedy  for  these  evils  often  is,  to 
call  the  money  into  court,  and  then  proceed 
with  the  necessary  settlement.  When  the 
money  is  in  court,  all  parties  are  interested 
— even  the  administrator  himself — in  having 
the  settlement  made,  and  the  suit  ended  as 
soon  as  possible. 

I  am,  therefore,  of  opinion,  for  the  rea- 
sons aforesaid,  that  there  is  no  error  in  the 
decree  appealed  from.  I  deem  it  unneces- 
sary to  notice  what  is  said  in  the  decree 
about  the  administration  bond  or  the  penalty 
thereof;   or   the    currency,  in    reference    to 


I  which  the  penalty  was  fixed  or  the  personal 
estate  was  valued ;  being  of  opinion,  with- 
out reference  to  those  considerations, 
159      that  there  is  *no  error  in  the  decree. 
I  have  taken   no   notice,    in  the  fore- 
going opinion,  of  a  petition  to  set  aside  the 
said  decree,-  which  is  copied   at  the  end  of 
the  record.     The  said  petition  is  not  a  part 
of  the  record;  and  even   if  it  was,  the  mat- 
ters  therein   stated,    though   proved  to  be 
true,    would   not  affect  the  propriety  of  the 
decree. 
I  am  for  affirming  the  decree. 
The  other  Judges  concurred  in  the  opinion 
of  Moncure,  P. 

Decree  affirmed. 


160  *Moore  v.  Luckess'  Next  of  Kin. 

January  Term.  1873,  Richmond. 

I.  Arbltrstloa— Plain  Mistake  of  Law^-Rellef.«- Where 

an  order  is  made  in  a  pending-  canse.  sabmittinr 
the  matters  in  dispute  therein  to  arbitration,  and 
the  arbitrators  have  before  them  the  pleadings 
and  exhibits,  duly  consider  them,  and  return  them 
to  court  with  their  award,  if  it  appears  fr^m  an 
inspection  of  the  whole,  that  the  arbitrators  hare 
made  a  plain  and  palpable  mistake  of  law,  there 
can  be  no  valid  ground  for  refusing  relief  In  such 
cases, 
a.  SajBe—Caae  at  Bar— L.'s  executor  snesM.  upon 
his  bonds  executed  to  L.,  and  M.  pleads  payment, 
and  flies  an  account  of  set-off,  consisting  of  charges 
for  services  rendered  to  L.,  running  through  four- 
teen years.    Pending  the  suits,  the  ex*or  and  M. 
agree  to  refer  the  matters  in  dispute  to  arbitra- 
tion, the  submission  to  be  entered  of  record  in 
said  causes.    The  arbitrators  return  their  award, 
by  which  they.  1st,  ascertain  thatlC  is  indebted 
to  the  ex'or  in  the  amount  of  the  bonds;  and  2d. 
that  M.  is  entitled  to  the  credits  he  claims  for  the 
five  years   before  suit  bronght,   specif jring  the 
amount  in  each  year.    The  ex'or  declining  to 
oppose  the  confirmation  of  the  award,  the  next  of 
kin  of  the  residuary  legatee  of  L.,  file  their  bill  to 
set  it  aside,  on  the  ground  that  the  arbitrators 
intended  to  decide  the  case  according  to  law,  and 
had  mistaken  it    The  arbitrators  say  in  their 
testimony  that  they  intended  to  decide  the  case 
according  to  law,  and  apply  the  statute  of  limita- 
tions to  the  account  of  M. ;  and  they  had  before 
them  the  papers  in  the  causes,  the  account  of  IL 
and  the  depositions  filed,  and  returned  them  with 
their  award  to  the  court    Hsij>: 
I.  3ame— Mistake  of  Law  as  to  Statnta  off  Uorita- 
tlons.— Though  the  award  does  not  refer  to  the 
papers,  yet  they  are  so  identified  that  the  court 
will  consider  them  in  connection  with  the  award: 
and  it  being  apparent  that  the  arbitrators  took 
the  institution  of  the  actions,  instead  of  the  filing 
of  the  plea,  as  the  date  from  which  the  statute 
would  cease  to  run,  the  court  will  correct  the 
error. 

161  «a.  Samo-flame— Equity  Jarlodictioii.— A  court 

of  equity,  alone,  has  jurisdiction  to  correct 
the  error;  and  the  ex'or  declining  to  oppose  the 

*Seefoot-noU  to  Willoughby  v.  Thomas.  M  Gratt. 
621 ;  fool-note  to  City  of  Portsmouth  v.  Norfolk  Co.. 
81  Gratt  727.  4  Minor's  Inst  (8d  Ed.)  170  et  9€Q. 
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confirmation  of  tbe  report,  the  next  of  kin  may 
maintain  the  suit 

3.  5«Be— Setting  Askte  Award— Juiisdictloii  of  Cob- 
■ioa  Law  Coarl— Under  the  statutes,  an  award 
cannot  be  set  aside  in  a  common  law  conrt 
except  for  error  apparent  on  the  face  of  the 
award,  or  unless  it  has  been  procured  by  cor- 
ruption or  other  undue  means,  or  misbehavior 
In  the  arbitrators. 

4.  Slue  Cotrectlon  of  Arbitrstore*  Errors.— The 
error  of  the  arbitrators  may  be  corrected,  with- 
out settlnff  aside  the  award,  by  striking  out 
from  it  the  credits  allowed  him,  to  which  the 
statute  applies,  dating  from  the  filing  of  the  plea. 

This  case  was  argued  in  Staunton  at  the 
August  term  1872,  of  the  court,  and  was 
decided  at  the  present  term  of  the  court  in 
Richmond. 

It  was  a  suit  in  equity  in  the  Circuit  court 
of  Rockbridge  county,  brought  by  the  next 
of  kin  of  Wm.  Luckess,  jr.,  who  were  in- 
fants, to  set  aside  an  award  made  in  three 
actions  of  debt  pending  in  said  court, 
brought  by  the  executors  of  Wm.  Luckess, 
ST.,  against  N.  G.  Moore.  Wm.  Luckess, 
jr.,  was  the  residuary  legatee  of  Wm.  Luck- 
ess,  sr. ;  and  it  appeared  in  proof  as  well 
as  by  the  answer  of  one  of  the  executors, 
that  the  estate  of  Wm.  Luckess,  sr. ,  would 
pay  ail  his  debts  and  special  legacies  and 
leave  the  amount  involved  in  said  suits  to 
pass  to  the  residuary  legatee,  and  that  the 
condition  of  the  estate  of  Wm.  Lruckess, 
jr.,  was  such  as  that  his  next  of  kin  would 
be  entitled'  to  the  fund.  The  bill  alleged 
that  the  executors  of  Wm.  Luckess,  sr., 
declined  to  oppose  the  confirmation  of  the 
award.  The  bill  admitting  the  integrity 
of  the  arbitrators,  stated  several  objections 
to  the  award,  among  which,  one  was  that 
the  arbitrators  intending  to  decide  the  case 
according  to   law,  had   mistaken  it,  and  so 

had  erred. 
162  *Wm.  Luckess,  sr.,  was  a  wealthy 
old  bachelor,  without  any  known  kin. 
He  lived  for  fburteen  years  in  the  house  of 
N.  G.  Moore,  who  kept  a  house  of  private 
entertainment  in  the  county  of  Rockbridge, 
and  he  died  there  in  September  1859.  He 
had  a  special  written  contract  with  Moore, 
which  was  renewed  every  year,  specifying 
how  much  he  was  to  pay  and  for  what ;  and 
receipts  for  the  amount  were  regularly  given 
by  Moore. 

Whilst  so  living  in  Moore's  house  Wm. 
Luckess,  sr. ,  lent  to  Moore  money  at  several 
times,  for  which  he  took  his  bonds  and  be- 
came the  assignee  of  another;  the  whole 
amount  being  {5,740  28 ;  and  on  these  bonds 
the  interest  had  been  settled  up  to  a  short 
time  before  his  death.  In  June  1857  he 
made  his  will,  by  which  he  gave  many  leg- 
acies ;  to  each  of  Moore's  seven  children  a 
legacy  amounting  together  to  $14,000. 

In  1860  the  executors  of  Wm.  Luckess, 
sr.,  brought  three  actions  of  debt  upon  the 
bonds  a&resaid,  against  Moore;  and  he 
pleaded  payment,  and  filed  an  account  by 
way  of  set-ofF ;  the  charges,  with  two  ex- 
ceptions of  small  amount,  being  for  extra 
services  rendered  to  Luckess  and  his  slaves. 


from  1845  to  1859,  and  amounting  altogether, 
with  interest  to  1859,  to  $10,818  60. 

There  seems  to  have  been  a  trial  of  the 
causes  in  1861,  when  the  jury  failed  to 
agree,  and  were  discharged  and  nothing 
further  was  done  until  August  1866,  when 
the  executors  of  Luckess  and  Moore  entered 
into  an  agreement  under  seal,  to  refer  them 
to  the  arbitrament  of  John  Letcher  and 
R.  C.  McCluer,  Esqrs.,  with  power  in  them 
to  choose  an  umpire ;  and  it  was  agreed  that 
the  submission  should  be  entered  of  record 
in  said  actions  at  law. 

Before   proceeding   to  hear  the  case  the 

arbitrators  selected   Daniel   Brown   as  the 

umpire,  and  they   all   sat   together;  and  in 

Mav  1867  they  made  their  award.     In 

163  *this  award  they   commence   by    say- 
ing,   1st  L  We   have   ascertained    that 

Moore  is  indeoted  to  the  executors  in  the 
sum  of  S5,740  28,  with  interest  thereon  from 
May  21st  1859 ;  2d,  we  have  ascertained  that 
the  said  Moore  is  entitled  to  the  following 
credits,  viz:  a  credit  of  $1,225,  with  interest 
thereon  from  the  first  of  January  1855 ;  and 
they  thus  set  out  the  different  credits  al- 
lowed him,  extending  from  January  1855 
down  to  the  death  of  Luckess  in  1859;  al- 
lowing him  all  his  charges  between  these 
dates  except  one  which  is  reduced.  They 
do  not,  however,  make  any  calculation  of 
interest,  or  statement  showing  how  much 
the  credits  amount  to;  but  they  in  fact 
amounted  to  upwards  of  $500  more  than  the 
amount  of  the  bonds.  The  arbitrators  were 
examined  as  witnesses ;  and  upon  their  tes- 
timony, it  appeared  that  they  had  before 
them  the  papers  in  the  common  law  causes, 
including  the  pleadings,  the  bonds,  the 
account  of  Moore,  and  several  depositions 
filed  in  said  causes ;  all  of  which  were  re- 
turned to  the  court  with  their  award,  though 
not  referred  to  in  it.  And  they  say  that 
they  intended  to  exclude  all  the  items  of 
Moore's  account  barred  by  the  statute  of 
limitations. 

The  cause  came  on  to  be  heard  on  the  17th 
of  June  1870,  when  the  court  held  that  no 
sufficient  cause  had  been  shown  for  setting 
aside  the  award;  but  being  satisfied  there 
was  such  error  in  the  application  of  the 
statute  of  limitations,  by  the  arbitrators 
and  umpire,  to  the  account  of  set-off  iiled 
by  the  defendant  Moore,  in  the  suits  at 
law,  as  required  correction,  decreed  that  the 
award,  be  amended,  so  as  to  exclude  the 
credits  allowed  to  Moore  anterior  to  five 
years  from  his  entering  his  plea  in  the 
cases  at  law.  And  a  statement  having  been 
made  by  a  commissioner,  showing  that  the 
credits,  principal  and  interest,  on  the  1st 
of  May  1859,  amounted  to  $4,016  89,  leaving 
a    balance    of   $1,723  39   due    to    the 

164  ^Luckess  estate,  upon   the  bonds  sued 
on,  it  was  ordered  that  a  judgment  be 

entered  in  the  cases  at  law  upon  said  award 
for  the  said  sum  of  $1,723  39,  with  interest 
from  the  1st  of  May  1859,  and  their  costs. 
And  thereupon  Moore  applied  to  a  Judge  of 
this  court  for  an  appeal ;  which  was  allowed. 

Brockenbrough  and  H.  W.  Sheffey,  for 
the  appellant. 
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Baldwin  &  Cochran  and  Anderson  A 
Walker,  for  the  appellees. 

STAPLES,  J.  It  may  be  considered  as 
well  settled,  that  arbitrators,  being  judges 
of  the  parties'  own  selection,  have  right- 
fully the  power  to  decide  and  finally  adju- 
dicate the  law  and  the  facts  of  the  case 
submitted  to  them. 

They  may  disregard  the  law  entirely,  and 
decide  upon  principles  of  equity  and  good 
conscience  exclusively.  If,  however,  they 
mean  to  conform  to  the  law,  and  they 
plainly  mistake  it,  such  mistake  is  sufficient 
to  invalidate  the  award. 

There  is  no  controversy  in  regard  to  these 
principles.  The  real  difficulty  lies  in  de- 
termining the  effect  of  a  mistake  of  law 
made  by  the  arbitrators,  ^ot  apparent  on 
the  face  of  the  award  or  some  paper  incor- 
porated with  and   constituting  a  part  of  it. 

The  question  is,  may  such  mistake  be 
established  by  extrinsic  evidence? 

It  is  said  by  Judge  Story,  in  2  Eq.  Jur., 
1455,  ^^If  the  arbitrators  mean  to  decide 
strictly  according  to  law,  and  they  mistake 
it,  although  the  mistake  is  made  out  by  ex- 
trinsic evidence,  that  will  be  sufficient  to 
set  aside  the  award." 

In  support  of  this   proposition   he  cites  a 

number  of  cases ;  which,  however,  do 

165      not   sustain    the   proposition    in  *the 

unqualified  terms   thus  asserted.     See 

also  9  John.  R.  263 ;  Kyd.    on  Awards,  350 ; 

3  Atk.  R.  462,  492. 

On  the  other  hand  there  is  a  great  weight 
of  authority  in  favor  of  the  doctrine  that 
there  must  be  something  on  the  face  of  the 
award,  or  some  paper  connected  with  it,  to 
show  that  the  arbitrators  have  proceeded 
on  grounds  not  sustainable  in  point  of  law. 

The  courts,  however,  while  professing  to 
maintain  this  latter  rule,  have  in  many 
cases  of  real  or  supposed  hardships,  allowed 
exceptions  and  modifications,  which  make 
it  very  difficult  to  deduce  any  established 
principles  from  these  decisions.  Thus, 
relief  has  been  given  where  the  mistake 
was  clearly  established  by  reference  to  some 
authentic  document  accompanying,  though 
not  expressly  referred  to  in  the  award.  See 
cases  cited  in  Moore  on  Arbitrament  and 
Award,  336.  The  reason  of  this  exception 
is  apparent.  The  rule  whicli  excludes  tes- 
timony to  impeach  an  award  for  mistake 
of  law  or  fact,  is  a  mere  rule  of  evidence 
founded  upon  considerations  of  public 
policy,  the  repose  of  society,  and  the  end 
of  litigation. 

If  the  court,  however,  has  before  it  evi- 
dence of  such  mistake,  plain  and  palpable, 
equally  authentic  and  satisfactory  as  that 
furnished  by  the  award,  there  is  no  valid 
reason  why  such  evidence  should  not  be 
received  and  considered.  Thus,  where  the 
order  of  reference  is  made  in  a  pending 
cause,  and  the  arbitrators  have  before  them 
the  pleadings  and  exhibits  filed  in  the  case, 
duly  consider  them,  and  return  them  to  the 
court  with  their  award ;  and  if  it  appears 
from  an  inspection  of  the  whole  that  the 
arbitrators  have  made  a  plain  and  palpable 


mistake  of  law,  there  can  be  no  solid  ground 
for  refusing  relief  in  such  cases.  No  court 
that  I  am  aware  of,  has  ever  held  that  a 
mistake  so  made  out  cannot  be  relieved 
against. 

166  *This  case  furnishes  a  most  apt  and 
striking  illustration  of   the  necessity 

and  wisdom  of  this  doctrine. 

The  facts  briefly  stated  areas  follows:  In 
the  year  1860  three  actions  of  debt  were  in- 
stituted in  the  Circuit  court  of  Rockbridge 
county  against  the  appellant,  by  the  execu- 
tors of  Wm.  Luckess,  upon  various  bonds 
executed  by  the  appellant  to  Luckess.  The 
appellant  pleaded  payment,  and  filed  with 
his  plea  an  account  of  set-offs.  These  ac- 
tions remained  on  the  docket  until  the  year 
1866,  when  all  the  matters  in  litigation  were 
referred  to  the  decision  of  two  arbitrators, 
or  their  umpire.  When  the  cases  came  on 
to  be  heard  before  the  arbitrators,  the  exec- 
utor relied  on  the  statute  of  limitations  in 
bar  of  a  large  portion  of  appellant's  ac- 
count ;  and  he  submitted  to  the  arbitrators 
a  written  statement  of  his  construction  of 
the  law  governing  the  case.  The  arbitra- 
tors have  testified  it  was  their  purpose  to 
disallow  all  items  of  the  account  barred  bj 
the  statute.  The  presumption  is,  they  in- 
tended to  do  so,  because  the  claim  is  against 
the  estate  of  a  decedent,  and  the  statute 
plainly  prescribes  the  rule  in  such  cases. 

Independently  of  the  statements  of  the 
arbitrators  and  of  any  presumptions  on  the 
subject,  it  is  apparent  from  the  award  it- 
self, the  pleadings  and  exhibits  filed  in  the 
actions  at  law,  that  the  arbitrators  have 
only  intended  to  allow  so  much  of  the  ac- 
count as  was  not  affected  by  the  operation 
of  the  statute.  The  award  finds  for  the 
executors  all  the  bonds,  amounting  in  the 
aggregate  to  $5,746  28.  It  then  proceeds  to 
dispose  of  appellant's  account  of  set-offs, 
which,  in  fact,  was  the  only  matter  in  con- 
troversy. 

It  will  be  observed   that   the   award  does 
not  allow  a  single  item   of  the  account  pre- 
vious to  the  year  1855 ;  but,  with  the  excep- 
tion of  an  abatement  in  one  charge,  it  does 
allow  all  the  items  subsequent  to  that 

167  period.     It  ^enumerates   these  items, 
sums  and  dates,  all  corresponding  ,and 

allows  interest  upon  each  from  the  period 
charged. 

This  account  is,  therefore, as  unmistakably 
identified  by  the  award  as  if  it  had  been 
incorporated  in  and  made  a  part  of  it.  It 
is  the  identical  paper  filed  in  the  actions  at 
law,  relied  on  before  the  arbitrators  and 
made  the  basis  of  their  award. 

It  is  equally  clear  that  the  arbitrators,  in 
applying  the  statute,  have  mistaken  the  law, 
and  allowed  a  large  portion  of  defendant's 
account,  which  ought  to  have  been  rejected. 
This  is  apparent  from  the  award,  the  ac- 
count, and  the  pleadings  in  the  actions  of 
debt.  There  is  no  pretence  of  any  such 
promise  by  Luckess,  in  his  lifetime,  as  will 
remove  the  bar  of  the  statute.  The  ground 
taken  by  the  appellant,  before  the  arbitra* 
tors,  was,  **that  his  account  was  a  contin- 
uous  debt   running  from  the   17th  of  May 
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ld45,  until  the  death  of  Luckess,  being  based 
on  promises  and  inducements  held  out  from 
time  to  time  bj  Luckess,  to  make  some 
provision  in  his  will  for  appellant;"  which 
proved  to  be  false ;  and  which  fact  could 
not  be  ascertained  until  Luckess*  death.*' 

But,  clearly,  this  was  insufficient,  and 
was  very  properly  disregarded  by  the  ar- 
bitrators. It  is  very  clear  their  mistake 
orig^inated  in  the  belief  that  the  institution 
of  the  suits  by  the  executors,  arrested  the 
running-  of  the  statute,  as  to  appellant's 
account ;  whereas  the  period  of  nling  that 
account  was  the  proper  one  to  be  considered 
in  fixing  the  time  when  the  statute  ceased 
to  operate.  Indeed  it  was  conceded  in  the 
acti'ument,  that  the  arbitrators  had  plainly 
mistaken  the  law,  in  allowing  those  items 
of  the  account  within  the  operation  of  the 
statute  of  limitations.  It  was  said,  how- 
ever, they  were  misled  by  the  executor,  and 

the  estate  must  bear  the  loss. 
168  *It  is  true,    as  a  general  rule,    that 

mere  mistakes  of  law  afiPord  no  ground 
of  relief  in  courts  of  law  or  equity.  This 
rule,  however,  has  no  application  to  this 
case. 

It  is  impossible  to  maintain  that  a  mere 
mistaken  admission  of  the  law  by  a  fiduci- 
ary can  revive,  as  against  the  estate  he 
represents,  a  debt  barred  by  the  statute, 
when  his  express  promise  can  have  no  such 
effect.  Such  an  admission  would  not  jus- 
tify an  arbitrator,  in  disregarding  the  law, 
any  more  than  it  would  avail  in  a  court  of 
justice. 

If  the  arbitrator  intends  to  conform  his 
award  to  the  law,  but  fails  to  do  so,  and 
such  mistake  plainly  appears,  I  take  it  the 
courts  would  grant  the  necessary  relief  in 
favor  of  infant  distributees,  however  much 
the  executor  may  have  contributed  to  the 
mistake. 

The  next  question  to  be  considered  is,  as 
to  the  jurisdiction  of  a  court  of  equity  to 
grant  relief  in  the  present  case. 

Independently  of ,  and  prior  to  our  statutes 
on  the  subject,  there  is  no  question  that  the 
common  law  courts  had  the  same   supervi- 
sion and  control  of  awards  in  pending  suits, 
and  could  give  as  extensive  relief  in  vacat- 
ing such  awards,  as  courts  of  equity.     Our 
statutes   have,    however,    considerably    re- 
stricted this  jurisdiction  of  the  common  law 
courts.     Awards  cannot  now  be  set  aside  in 
those  courts,  except  for  errors  apparent  on 
their  face,  unless  Indeed  they  were  procured 
by  corruption  or  other  undue   means,  or  for 
misbehavior   in    the    arbitrators.      As   the 
mistake  in  this  case  is  not  apparent  on  the 
face  of  the  award,  and  as  no  corruption  or 
improper  conduct  on    the  part  of  the  arbi- 
trators has   been   proved,   or  even  charged, 
it   is  difficult   to  see  how  the  common  law 
court  could  have  afforded  any  relief. 

This  would  seem  to  be  so,  even  if  the  ex- 
ecutor, who  was  the  party  on  the  record, 
169  had  resisted  the  confirmation  *of  the 
award.  However  this  may  be — and 
it  is  unnecessary  to  decide  the  point — the 
executor  has  declined  to  contest  the  award 
before  any  court. 


The  question  now  arises,  whether  the 
distributees  of  the  estate  have  any  claim  to 
relief.  As  a  general  rule  I  admit  the  dis- 
tributees cannot  interfere  in  a  controversy 
between  the  executor  and  a  debtor  to  the 
estate,  unless  there  be  collusion  or  fraud. 
The  legatee  or  distributee  must  look  to  the 
executor  for  any  loss  or  damage  he  may 
sustain. 

But  there  are  exceptions  to  this  rule ;  and 
I  think  this  case  furnishes  one  of  them.  In 
the  first  place,  it  is  very  questionable 
whether  these  distributees  would,  in  any 
event,  have  any  remedy  against  the  execu- 
tor. Even  at  common  law  an  executor  or 
administrator  was  authorized  to  submit  to 
arbitration  demands  for  or  against  the 
estate;  and  in  such  case  the  award  was 
binding  upon  the  creditors,  and  good  against 
legatees  and  distributees.  If  any  loss 
was  thereby  sustained,  the  executor  was 
responsible,  as  for  a  devastavit.  Our  stat- 
ute, however,  declares  that  an  executor  or 
administrator  shall  not  be  responsible  for 
any  loss  sustained  by  an  award,  unless  it 
was  caused  by  his  fault  or  negligence.  It 
is  impossible  that  the  executor  in  this  case 
can  be  held  responsible  either  by  reason  of 
the  nature  of  the  award,  or  because  of  his 
failure  to  contest  its  validity.  And  yet  a 
case  of  more  grievous  injustice  has  been 
rarely  seen  in  a  court  of  equity. 

Consider  for  a  moment  the  facts  of  the 
case.  Wm.  Luckess,  an  unmarried  man, 
without  family,  was  a  boarder  in  the  fam- 
ily of  the  appellant  for  a  considerable  period, 
under  a  written  contract  plainly  prescribing 
the  terms  and  conditions  of  such  boarding. 
This  contract  was  regularly  renewed  from 
year  to  year;  the  stipulated  compensa- 
tion regularly  paid,  and  receipts 
170  *punctually  given.  During  this  period 
the  appellant  became  indebted  to  Mr. 
Luckess  to  the  amount  of  more  than  $5,000, 
for  which  the  latter  held  his  bonds. 

It  seems  that  Mr.  Luckess  was  in  bad 
health,  and  required  a  good  deal  of  atten- 
tion. In  consideration  of  which  he,  in  a 
general  way,  promised  or  informed  the  ap- 
pellant ^e  should  never  lose  any  thing. 
Accordingly,  in  his  will  Mr.  Luckess  hand- 
somely and  liberally  provided  for  the  fam- 
ily of  the  appellant,  in  the  way  of  legacies 
to  his  children  to  the  amount  of  $14,000. 
After  the  death  of  Mr.  Luckess  the  appel- 
lant was  called  on  to  pay  the  bonds  he  had 
executed.  Then,  for  the  first  time,  he  ex- 
hibited an  account  against  the  estate, 
amounting  to  the  enormous  sum  of  $10,818  00, 
for  extra  services  rendered  the  testator. 
A  more  extraordinary  claim  was  never  ex- 
hibited in  a  court  of  justice.  I  will  hazard 
the  assertion  that  the  records  of  no  court 
on  this  continent  furnish  a  parallel  to  it. 
Some  of  the  items  are  veiy  curious:  **Extra 
services  rendered  you  during  the  year  end- 
ing 1st  January  1855,  $5  per  day,  amounting 
to  $1,825.  Services  rendered  boy  John,  who 
was  sick  of  fever  from  July  15th  to  Aug. 
20th,  $360.  Extra  services  from  May  27th 
till  June  4th,  during  last  illness,  Sl7  20  per 
day.'*     These  are  in  keeping  with  the  other 


V  R,  23  Gratt— 28 


433 


23  GRATT. 


Virginia  Rbports,  Annotated. 


171.172.173 


charges.  And  yet  all  these  charges,  sup- 
posed not  to  be  barred  by  limitation,  were 
allowed,  the  entire  amount  of  the  bonds 
extinguished,  and  the  estate  brought  in  debt 
to  the  appellant  more  than  $500. 

And  we  are  told  there  is  no  remedy  against 
such  injustice,  notwithstanding  the  award 
fails  to  conform  to  the  real  judgment  of  the 
arbitrators,  and  palpabl3'   violates  the  law. 

The  executor  does  not  choose  to  interfere, 
for  reasons  satisfactory  to  himself.  And 
the  courts  of  equity  are  to  be  closed  against 
the  infant  heirs,  whose  little  inherit- 
171  ance  *has  thus  been  taken,  without 
their  consent,  and  without  the  slight- 
est misconduct  or  default  on  their  part. 
Surely  the  courts  will  not  extend  the  sanctity 
of  awards  so  far  as  to  permit  injustice  so 
grievous. 

If  awards  are  to  be  considered  as  too 
sacred  to  be  impeached  at  all ;  if,  notwith- 
standing the  most  glaring  mistakes  have 
been  made,  every  door  is  to  be  closed 
against  the  court's  interference,  these  do- 
mestic forums  may  be  regarded  as  instru- 
ments of  oppression  and  wrong  to  the  estates 
of  the  deceased,  rather  than  as  convenient 
and  proper  tribunals  of  justice.  It  will  be 
to  say,  that  whatever  injustice  may  be  done 
by  the  palpable  mistakes  of  arbitrators,  the 
courts  must  approve  or  give  validity  to  those 
mistakes,  if  the  referees  are  cautious  enough 
not  to  spread  them  upon  the  face  of  the 
award. 

Fortunately,  in  this  case,  the  law  may  be 
vindicated  and  the  right  enforced,  without 
violating  precedents  or  well  established 
principles.  Here,  at  least,  law  and  justice 
go  hand  in  hand. 

The  next  and  only  remaining  question  to 
be  considered,  is,  whether  the  court  may 
amend  or  correct  an  award,  in  part,  and 
affirm  it  as  to  the  residue ;  or  whether,  if 
any  part  of  it  is  illegal,  it  is  bound  to  re- 
verse it  altogether.  It  it  now  well  settled, 
that  an  award  may  be  bad  in  one  part,  and 
yet  good  and  binding  in  another  part.  If 
the  bad  part  is  clearly  separable  in  its 
nature,  the  residue  of  the  award  may  be 
good.  The  general  rule  is,  that  tHe  general 
validity  is  alone  impaired  when,  by  the 
particular  defect,  a  mutuality  of  interest  and 
advantage  appearing  evidently  to  have  been 
intended  by  the  arbitrators  to  be  given,  is 
destroyed,  or  when  the  general  substance  of 
the  award  and  the  real  justice  of  the  case 
are  affected. 

If,  however,  notwithstanding  some  part 
of  the  award  may  be  void,  the  remain- 
172  ing  part  embrace  a  final  and  'certain 
determination  of  every  question  sub- 
mitted, the  valid  portion  may  be  main- 
tained, though  the  void  part  be  rejected. 
Moore  454.  Thits  in  Aubret  v.  Maze,  2 
Bos.  &  Pul.  R.  371,  where  an  arbitrator  di- 
rected payment  to  a  defendant  of  a  sum  of 
money,  as  the  balance  of  a  general  account, 
and  also  of  another  sum,  stated  on  the  face 
of  the  award  to  be  due  to  the  defendant  on 
account  of  illegal  insurance  partnership 
transactions  between  him  and  the  plaintiff. 


the   award   was   held  bad,   as  to  the  Latter 
sum  only."     Russel  on  Awards  258. 

Tested  by  these 'principles  the  point  sug- 
gested does  not  present  the  slightest  diffi- 
culty. The  sum  claimed  by  the  executor  is 
found  due  him  by  reason  of  the  bonds  exe-  , 
cuted  by  the  appellant.  About  this  there  is 
no  controversy.  The  award  then  finds,  not 
a  separate  or  aggregate  sum,  but  certain 
items  of  the  account  of  the  appellant,  with 
interest  thereon  from  the  respective  periods 
when  they  arose  or  were  contracted.  Snch 
of  these  items  as  are  barred  by  limitation 
may  be  stricken  out  without  impairing  the 
general  validity  of  the  award,  or  withont 
interfering  with  any  principle  of  mntnalitj 
which  may  have  been  contemplated  bj  the 
arbitrators.  The  court  merely  does  what 
the  arbitrators  themselves  would  have  done 
had  they  been  correctly  advised  with  regard 
to  the  statutory  law  governing  the  rights 
of  the  parties. 

For  these  reasons  I  think  the  Circuit  court 
was  right  in  expunging  from  the  award  the 
items  barred  by  limitation,  and  affirming  it 
as  to  the  residue. 

The  appellee  does  not  complain  of  this 
proceeding,  and  the  appellant  receives  all 
he  was  entitled  to  receive  under  the  most 
favorable  aspect  of  the  case  for  him. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 


Decree  affirmed. 
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January  Term,  1878.  Richmond. 
I.  Statute— To  Prevent  Secrifloe  of  PersoasI  Prepcrty 
•t  **Porced  Sales**— CoBStltatioiial.— The  act  of  May 

88. 1870,  sep.  acts  1809-70,  p.  102,  to  prevent  the  sacri- 
fice of  personal  property  at  forced  sales,  wblch 
requires  the  officer  selling  personal  property,  for 
a  debt  contracted  before  the  10th  of  April  IMK, 
when  required  by  the  debtor,  to  sell  apon  a  credit 
of  twelve  months,  is  not  unconstitutional,  as 
impairing  the  obligation  of  the  contract  or  as 
belnff  in  violation  of  s.  4,  article  11,  of  the  SUie 
constitution,  prohibiting  the  enactment  of  a  suy 
law. 
a.  Same— Same— Porth-Comlng  Bonds. —The  bonds 
taken  at  sales  under  this  act  are  in  the  nature  of 
forth-comiuff  bonds ;  and  the  creditor  is  not 
bound  to  receive  them  as  so  much  paid  on  his  debt 

In  1870  H.  J.  Smith,  administrator  of  Al- 
exander Brown,  deceased,  obtained  a  judg- 
ment upon  a  scire  facias  in  the  Circuit  court 
of  Lynchburg,  against  James  Garland,  for 
the  sum  of  $3,451,  with  interest  from  the 
JOth  of  September  1859,  and  costs,  subject 
to  several  credits  for  payments  made  from 
April  1860  down  to  March  1864.  In  April 
1871  an  execution  was  issued  on  this  judg- 
ment, which  went  into  the  hands  of  George 
H.  Burch,  the  sergeant  of  the  city,  and  was 
levied  on  the  library  of  Garland.  Garland, 
thereupon,  gave  Burch  notice  in  writing 
that  he  was  required  to  sell  the  property 
upon  a  credit  of  twelve  months;  and  the 
sergeant  having  advertised  the  sale  upon 
that   credit,    Smith   applied  to  the  judge  of 
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the  Circuit  court  of  Lynchburg  for  a  man- 
damtis    to   the   sergeant   to   sell   for  cash. 

Upon  the  rule  to  show  cause  why  a 
174       mandamus  should  not  issue,  *the  ser- 

g'cant  returned  that  he  was  about  to 
sell  the  property  for  cash,  when  he  received 
a  notice  from  Garland  to  sell  upon  a  credit 
of  twelve  months,  under  the  law  passed  to 
prevent  the  sacrifice  of  personal  property 
at  forced  sales ;  and  as  the  debt  was  one 
embraced  by  that  act,  he  had  advertised  the 
sale  accordingly,  and  should  so  sell  it,  un- 
less forbid  by  the  court.  To  this  return  of 
the  sergeant.  Smith  demurred ;  and  the  court 
sustained  the  demurrer,  and  directed  a  per- 
emptory mandamus  to  issue.  And  there- 
upon Garland,  who  had  been  admitted  a 
defendant,  applied  to  this  court  for  a  writ 
of  error,  which  was  awarded. 

J.  A.  Jones  and  J.  Daniel,  for  the  appel- 
lant. 

J.  H.  Lewis,  for  the  appellee. 

BOULDIN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  the  city  of  Lynchburg, 
awarding,  at  the  instance  of  the  defendant 
in  error,  a  peremptory  writ  of  mandamus 
to  the  sergeant  of  said  city,  requiring  him 
to  sell,  for  cash,  certain  personal  property 
of  the  plaintiif  in  error,  which  had  been 
seized  by  the  sergeant  under  a  writ  of  fieri 
facias  issued  from  said  court.  The  debt 
had  been  contracted  prior  to  the  10th  of 
April  1865,  and  the  plaintiff  in  error  had 
required  the  sergeant  to  sell  the  property 
seized,  on  a  credit  of  twelve  months,  in 
pursuance  of  the  act  of  Assembly,  approved 
March  28th  1870,  entitled  ^*an  act  to  prevent 
the  sacrifice  of  personal  property  at  forced 
sales." 

In  accordance  with  the  requisition  thus 
made,  the  sergeant  advertised  that  he  would, 
in  pursuance  of  the  act  aforesaid,  proceed 
to  sell  the  property  on  the  credit  named; 
and  Brown's  administrator  applied  to  the 
Circuit  court  for  a  writ  of  mandamus, 
175  to  compel  the  sergeant  *to  disregard 
the  act  aforesaid,  and  to  sell  the 
property  for  cash.  The  case  was  regularly 
matured  for  hearing ;  and  the  Circuit  court 
being  of  opinion  that  the  act  of  May  28th, 
1870,  was  in  violation  of  both  State  and 
Federal  constitutions,  and  therefore  void, 
awarded  a  peremptory  writ  of  mandamus, 
as  prayed  for. 

To  this  judgement  of  the  Circuit  court. 
Garland  obtained  a  writ  of  error  from  a 
judge  of  this  court;  and  the  case  comes 
before  us  upon  the  following  assignment  of 
errors: 

1.  That  the  writ  of  mandamus  was  not 
the  proper  remedy — the  defendant  in  error 
having  other  plain  and  adequate  legal 
remedies. 

2.  That  the  act  aforesaid  of  March  28th, 
1870,  is  a  valid  act,  contravening  neither 
the  State  nor  the  Federal  constitution ;  and 
that  the  court  erred  in  holding  otherwise. 


We  shall  consider  only  the  last  assignment 
of  error. 

Is  the  act  aforesaid  of  March  28th,  1870, 
unconstitutional  and  void? 

It  is  insisted  by  the  defendant  in  error 
that  it  is. 

First:  Because  it  impairs  the  obligation 
of  contracts. 

Secondly:  Because  it  is  in  effect  a  stay 
law — the  passage  of  which  is  forbidden  by 
the  4th  section  of  the  11th  article  of  the 
State  constitution. 

We  will  enquire,  in  the  first  place,  whether 
the  act  in  question  impairs  the  obligation 
of  contracts. 

That  provision  of  the  Federal  constitution 
which  forbids  the  States  to  pass  any  law 
impairing  the  obligation  of  contracts,  we 
deem  wise,  salutary  and  conservative. 
**Bills  of  attainder,  ex  post  facto  laws,  and 
laws  impairing  the  obligations  of  con- 
tracts,*' (said  Mr.  Madison,  in  the  44th 
number  of  The  Federalist, )  **are  contrary 
to  the  first  principles  of  the  social  compact, 
and  to  every  principle  of  sound  legisla- 
176  tion;"  and,  he  goes  on  to  say,  *'*very 
properly,  therefore,  have  the  conven- 
tion added  this  constitutional  bulwark  in 
favor  of  personal  security  and  private 
rights."  Events  then  recent  strongly  sug- 
gested the  propriety  of  erecting  this  bul- 
wark. This  restriction  upon  the  legisla- 
tive power  of  the  States,  said  Ch.  Justice 
Marshall,  Fletcher  v.  Peck,  6  Cranch's  R., 
87,  137-8,  had  its  origin  in  a  determination 
on  the  part  of  the  people  of  the  United  States 
to  shield  themselves  and  their  property^ 
from  *'the  violent  acts  which  grow  out  of* 
the  feelings  of  the  moment, "  »  *  *  *'from 
the  effects  of  those  sudden  and  strong  pas- 
sions to  which  men  are  exposed. "  And  the 
same  learned  and  upright  judge,  in  Sturgis 
V.  Crowninshield,  4  Wheat.  R.  122,  205,  tells 
us,  that  the  mind  of  the  convention  was  di- 
rected to  the  subject  by  **a  general  dissat- 
isfaction with  that  lax  system  of  legislation 
which  followed  the  war  of  the  revolution ;" 
not  the  least  prominent  feature  of  which, 
we  will  add,  was  a  tendency  to  relieve 
debtors  by  varying  the  legal  effect  of  their 
contracts.  To  meet  these  evils,  **the  con- 
vention appears  to  have  established  a  great 
Principle,  that  contracts  shall  be  inviolable, 
^he  constitution,  therefore,  declares  that 
no  State  shall  pass  *any  law  impairing 
the  obligation  of  contracts.'  "  And  so  im- 
portant did  the  several  States  regard  this 
barrier  against  loose  and  unsound  legisla- 
tion— against  '*the  effects  of  those  sudden 
and  strong  passions  to  which  men  are  ex- 
posed," especially  in  democratic  govern- 
ments, that  many  of  them,  not  content  with 
the  shield  of  the  Federal  constitution,  have 
severally  adopted  the  same  restriction  as 
part  of  their  State  constitutions ;  thus  giv- 
ing to  it  an  additional  sanction.  The  ten- 
dency of  the  State  Legislatures,  in  times  of 
trouble  and  pecuniary  pressure,  to  fall  into 
the  lax  and  unsound  system  of  legislation 
which  gave  rise  to  the  restriction  under 
consideration,  must  have  been  manifest 
to      every       intelligent       and      observing 
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177  *mind,  and  clearly  proves  its  wisdom ; 
and  this  court  will  be  prepared,  here- 
after as  heretofore,  to  give  it,  in  all  proper 
cases,  a  fair  and  fearless  application,  with- 
out regard  to  the  passions  and  prejudices 
of  the  times.  We  do  not  think,  however, 
that  the  case  before  us  is  such  a  case ;  be- 
cause, in  our  opinion,  the  act  of  March 
28th,  1870,  which  merely  prescribes  the  terms 
on  which  property  Seized  on  execution  in 
certain  cases,  may  be  sold,  relates  purely  to 
the  remedy— to  the  process  of  the  court— and 
does  not  affect  the  Obligation  of  the  contract, 
or  alter  its  terms  in  the  least  particular. 

It  is  not  our  purpose  to  enter  upon  the 
discussion  of  the  question  so  often  consid- 
ered, as  to  what  constitutes  the  obligution 
of  a  contract,  or  to  what  extent  the  remedy 
may  be  varied  or  modified  without  impair- 
ing the  obligation.  The  distinction  be- 
tween the  obligation  and  the  remedy  has 
been  long  and  well  established ;  but  it  must 
be  conceded  that  the  line  is  somewhat  shad- 
owy. Any  discussion  of  the  general  ques- 
tion, however,  would  be  wholly  out  of  place 
here,  after  the  recent  able  and  exhaustive 
opinions  of  Judge  Christian,  in  the  Home- 
stead cases,  and  of  Judge  Rives,  in  Taylor 
V.  Stearns,  18th  Gratt.  244 ;  in  which  cases 
all  the  authorities  are  reviewed.  We  will 
say,  however,  that  in  all  the  cases,  the  dis- 
tinction between  the  obligation  of  the  con- 
tract, and  the  remedy  to  enforce  it,  is 
clearly  recognized.  Whilst  the  former  can- 
not be  impaired  by  legislation,  the  latter, 
as  a  fifeneral  rule,  is  always  subject  to  mod- 
ification or  amendment,  at  the  will  of  the 
Legislature;  even  though  such  change 
may,  to  a  certain  extent,  incidentally  affect 
the  interest  of  the  parties  to  the  contract. 

Such  modifications  of  the  remedy  have 
always  been  made  at  discretion  by  the  leg- 
islative power,  and  have  been  held  by  the 
courts  not  to  impair  the  right.     It  was, 

178  *as   we    have   seen,    a  wholesome  re- 
striction on   the  legislative  power  of 

the  States,  to  prevent  them  from  letting 
any  parties  lose  from  their  contracts; 
whether  such  parties  be  States,  corpora- 
tions, or  individuals.  But  it  would  have 
been  a  most  unfortunate  restriction,  to  for- 
bid them  to  alter  or  amend  remedies  by 
suit,  or  to  mould  and  to  modify  judicial 
process.  Such  a  restriction  would  be  a 
complete  bar  to  all  progress  and  improve- 
ment ;  would  require  all  succeeding  Legisla- 
tures to  be  utterly  blind  to  the  times  and 
circumstances  in  and  under  which  they  may 
be  called  to  act ;  that  when  sales  of  property 
are  to  be  made  under  the  mandate  of  the 
law,  such  sales  are  not  to  be  regulated,  as 
to  terms,  by  an  enlightened  legislative  dis- 
cretion ;  but  that  one  unchangeable  iron  rule 
must  be  applied,  at  all  times  and  under  all 
circumstances,  without  regard  to  the  finan- 
cial state  of  the  country,  the  pecuniary  con- 
dition of  the  people,  or  the  interest  of  either 
creditor  or  debtor.  Such  a  restriction  on 
the  legislative  power  would  at  all  times  be 
peculiarly  unfortunate  and  unjust;  but 
especially  so  in  times  like  the  present. 
But,    happily  alike  for  creditor  and  debtor, 


it  has  not  been  imposed.  If  the  creditor  be 
not  deprived  of  his  right  to  obtain  a. judg- 
ment against  his  debtor,  or  of  the  execntion 
of  that  judgment,  the  mere  form  and  mode 
of  executing  it  has  ever  been  varied  at  the 
will  of  the  Legislature.  The  various 
forms  of  execution  existing  at  the  date  of 
the  contract,  do  not  enter  into  and  form  a 
part  of  its  obligation.  Any  one,  or  all  of 
them,  may  be  modified  or  amended,  or  maj 
be  abolished  altogether,  and  others  substi- 
tuted, having  in  view,  in  good  faith,  the 
enforcement  of  the  judgment. 

In  Sturges  v.  Crowninshield,  4  Wheat.  R., 
122,  the  body  of  a  debtor  had  been  taken  in 
execution  under  a   writ  of  capias  ad  satis- 
faciendum, and  by  virtue  of  a  State  insol- 
vent law  he  was  released  from  custody, 

179  and   the   debt    declared    *to   be  dis- 
charged.    So   much   of  the  State  in- 
solvent   law    as   declared    the    debt   to  be 
discharged,  was  adjudged  to  be  unconstitu- 
tional and  void,  as  impairing  the  obligation 
of  the  contract ;  but  the  release  of  the  debt- 
or's body  from  execution  was  held  lawful— 
that  particular  form  of  execution  although 
existing  at  the  date  of  the  contract,  forming 
no    part   of   its    obligation.      Ch.    Justice 
Marshall   said  —  p.    200:  '^Confinement  of 
the  debtor   may   be   a   punishment  for  not 
performing  his  contract,  or  may  be  allowed 
as  a  means  of  inducing   him  to  perform  it; 
but   the    State    may    refuse    to   inflict  this 
punishment,  or  may  withhold  this  means, 
and  leave  the  contract   in   full   force.    Im- 
prisonment is  no  part   of  the  contract;  and 
simply  to  release  the  prisoner,  does  not  im- 
pair the  obligation."     And   with   the  same 
reason  we  may  say  here,  that  a  sale  of  the 
debtor's  property  for  cash,   under  a  writ  of 
fieri  facias,  is  no   part  of  the  contract,  any 
more  than  the   imprisonment  of  his  body 
was,  under  a  writ  of  capias  ad   satisfacien- 
dum, when  allowed  by   law ;  and  merely  to 
require,  under  circumstances  of  strong  ne- 
cessity, that  the  ofi&cer  of  the  law  shall  sell 
the   debtor's  property,    (all  that  he  has,  if 
necessary, )  on  a  reasonable  credit,  and  not 
for  cash,  does  not  impair  the  obligation  of 
the  contract.     On  the  contrary,  the  obliga- 
tion of  the  contract  remains  intact ;  and  the 
object  and  effect  of  the  law  is  to  enforce  it, 
in  a  mode  beneficial   alike   to  creditor  and 
debtor  as   a   class.     It  only  requires  that  to 
be  done  by  the  law  ofiicer  which  every  pru- 
dent man  in  the   State  would   do,    were  he 
to  sell  hj^s  own  property  at  such  a  period. 

But  it  IS  argued  that  the  obligation  of  the 
contract  is  impaired  by  the  statute,  because 
the  debtor  is  thereby  released  from  all  lia- 
bility to  his  creditor,  and  the  judgment 
against  him  discharged  by  the  payment  to 
the  creditor  of  bonds  instead  of  money.  If 
that   were   so,   and  the  payment  were 

180  forced  on  him  against  his  will,  *there 
would  be  much  force  in  the  objection; 

but  it  is  founded  on  a  misapprehension  of 
the  terms  and  effect  of  the  law.  The  bonds 
taken  by  the  sheriff  under  the  act,  are  in 
all  respects  like  forthcoming  bonds  in  their 
effect.  They  constitute  only  a  temporary 
and   quasi    satisfaction    of    the   judgment. 
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They  are  not  required  to  be  endorsed  as 
credits  on  the  execution,  unless  the  creditor 
shall  himself  elect  to  receive  them ;  in  which 
event  he  endorses  the  credit  himself;  and 
if  the  judgment  be  thereby  discharged,  it 
is  by  his  own  voluntary  act,  of  which  he 
cannot  complain.  Unless  he  shall  think 
proper  to  do  this,  he  holds  his  original 
judgment  undischarged,  with  cumulative 
security  of  the  bonds  taken  by  the  law 
officer,  supported  by  the  guaranty  of  that 
officer  and  his  sureties  that  the  obligors  to 
the  bonds  were  solvent  at  their  date — that 
they  were  good  for  the  debt.  Should  these 
bonds  not  be  paid  at  maturity,  execution 
will  be  awarded  as  in  the  case  of  a  forth- 
coming bond ;  and  the  amount  collected  will 
be  a  credit  to  the  original  judgment.  Should 
there  be  a  deficienc3',  the  judgment  will 
only  be  discharged  pro  tan  to. 

It  will  thus  be  seen,  we  think,  that  the 
interest  of  the  creditor  is  sedulously  and 
effectually  guarded  by  the  law.  And  we 
think,  furthermore,  that  however  defective 
the  statute  may  be  in  its  details,  it  is  in 
principle  eminently  just  and  salutary ;  and 
at  the  time  it  was  enacted,  was  imperatively 
demanded  by  the  state  of  the  country  and 
the  impoverished  condition  of  the  people. 

It  is  unquestionably  true,  that  the  interest 
of  the  creditor  is,  to  some  extent,  affected 
by  every  change  of  the  remedy  for  the  re- 
covery of  his  debt ;  but  such  effect  has  never 
been  regarded  as  impairing  the  obligation 
of  the  contract,  in  the  sense  of  the  consti- 
tution. 

The  writ  of  capias  ad  respondendum,  with 
the  privilege  on  the  part  of  the  creditor  by 
endorsement  thereon,  of  requiring  bail, 
was,  until  within  a  comparatively  re- 
181  cent  *period,  the  original  process  in 
all  suits  in  this  State  on  notes  and 
bonds,  and  was  a  very  efficient  means  of 
compelling  a  dishonest  debtor  (if  able)  to 
pay  his  debt.  He  was  required  thereby  to 
give  bail  or  to  go  to  jail,  unless  he  preferred 
to  pay  the  debt  or  to  confess  judgment. 
This  process  was  abolished  by  law,  and  a 
simple  summons  substituted,  affecting  some- 
times very  seriously  the  interest  of  the 
creditor ;  but  no  one  has  contended  that  the 
act  was  unconstitutional,  because  no  one 
supposed  that  the  form  of  original  process 
entered  into  or  was  part  of  the  contract  of 
the  parties. 

Again :  The  writ  of  capias  ad  faciendum, 
by  which  the  body  of  the  debtor  was,  after 
judgment,  taken  in  execution,  was  not  only 
a  most  efficient  mode,  but  at  times  was  the 
only  mode  of  making  the  debt.  This,  too, 
which  was  part  of  our  own  law  until  a  recent 
date,  has  been  abolished  in  Virginia,  as  in 
other  States;  and  none  have  been  heard  to 
question  the  validity  of  the  act;  because 
none  supposed  that  any  particular  form  and 
character  of  execution  constituted  a  part  of 
the  contract  of  the  parties.  Yet  the  interest 
of  the  creditor  is  often  gravely  affected  by 
the  absence  of  such  a  remedy. 

The  period  of  limitation  existing  at  the 
date  of  the  contract  may  be  materially 
diminished  by   legislation;  and  by  means 


thereof,  through  ignorance  of  the  change 
or  inadvertence,  the  creditor  may  lose  his 
debt.  Yet  such  laws  have  been  invariably 
held  to  relate  only  to  the  remedy,  and  not 
to  impair  the  obligation  of  the  contract. 
And^so  with  respect  to  registration  laws. 
By  a  failure  to  observe  them,  titles  to  prop- 
erty which,  in  the  absence  of  such  laws 
would  be  unassailable,  may  be  wholly  di- 
vested. All  such  laws  necessarily  affect 
more  or  less  the  interest  of  parties;  '^but 
the  changes  in  these  laws  are  not  regarded 
as  necessarily  affecting  the  obligation  of 
contracts.     Whatever   belongs  merely 

182  to  the  remedy,  may  *be  altered  at  the 
will  of  the  State ;  provided  the  altera- 
tion does  not  impair  the  obligation  of  the 
contract.  And  it  does  not  impair  it,  pro- 
vided it  leaves  to  the  party  a  substantial 
remedy,  according  to  the  course  of  justice 
as  it  existed  at  the  time  the  contract  was 
made."  Cooly  on  Constitutional  Limita- 
tions, p.  285,  and  cases  cited. 

The  course  of  justice,  at  the  time  the  con- 
tract in  this  case  was  executed,  allowed  the 
creditor  to  proceed  to  judgment  against  his 
debtor,  and  in  divers  modes  to  subject  the 
property  of  the  latter  to  the  payment  of  the 
debt.  The  rights  of  the  creditor  in  that 
respect  are  preserved,  although  the  remedy 
is  to  some  extent  varied  in  form  by  the  aict 
under  consideration.  There  is  no  obstacle 
interposed  in  the  way  of  obtaining  his 
judgment ;  and  every  particle  of  the  debtor's 
property  subject  to  execution,  may  be  seized 
and  sold  without  delay,  to  satisfy  the  judg- 
ment. And  the  remedy  is  not  the  less 
efficacious,  because,  in  the  exercise  of  a 
sound  and  humane  discretion,  the  Iregisla- 
ture  has  required  the  property  to  be  sold  on 
credit,  when  a  sale  for  cash  would  result  in 
a  ruinous  sacrifice.  Such  a  provision  is  no 
more  a  violation  of  the  contract,  nor  more 
unjust  to  the  creditor,  than  the  statutory 
requirement  that  personal  representatives 
shall  sell  the  estates  of  decedents  on  rea- 
sonable credit.  On  the  contrary,  we  hold, 
as  said  above,  that  a  sale  on  credit,  under 
such  circumstances,  is  alike  beneficial  to 
creditor  and  debtor,  as  a  class. 

We  are  of  opinion,  therefore,  that  the  act 
of  May  28th,  1870,  entitled  *'an  act  to  pre- 
vent the  sacrifice  of  personal  property  at 
forced  sales,"  does  not  impair  the  obliga- 
tion of  contracts,  and  is  not  for  that  reason 
unconstitutional  and  void. 

Nor  do  we  regard  it  as  violating  the  4th 
section  of  the  11th  article  of  the  State  con- 
stitution, which  provides  that  **the  General 
Assembly  is  hereby   prohibited   from 

183  *passing   any  law  staying  the  collec- 
tion of  debts  commonly  known  as  stay 

laws."  The  laws  commonly  called  stay 
laws,  always  stay  for  a  time  the  hand  of 
the  creditor,  and  give  indulgence  to  the 
debtor.  They  suspend,  or  stop  for  a  time, 
legal  proceedings  against  him ;  they  prevent 
the  creditor,  for  the  time,  from  enforcing 
his  judgment;  and  the  debtor,  during  the 
stay,  is  left  in  the  possession  and  enjoy- 
ment of  his  property.  Proceedings  against 
him,  for  the  time  being,  are  absolutely  sus- 
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pended.  No  such  effect  is  produced  by  the 
law  under  consideration.  Judgment  is  ob- 
tained as  usual ;  execution  issues  instanter ; 
the  property  of  the  debtor,  his  entire  per- 
sonal estate  subject  to  execution,  if  neces- 
sary, is  liable  to  be  seized  without  one 
moment's  delay,  and  is  sold  as  before,  for 
the  satisfaction  of  the  judgment.  He  se- 
cures not  one  moment's  indulgence ;  but  as 
to  him  the  judg'ment  is  liable  to  be  enforce 
promptly  and  vig^orously ;  the  only  change 
being,  that  the  property  may,  if  required 
by  the  debtor,  be  sold  on  terms  which  will 
prevent  its  sacrifice,  and  will,  as  a  general 
rule,  more  effectually  secure  the  debt. 

We  are  of  opinion,  therefore,  that  the  act 
of  Assembly  under  consideration  is  not 
only  constitutional  and  valid,  but  was  a 
wise,  humane  and  salutory  exercise  of  leg*- 
islative  discretion. 

The  judgment  of  the  Circuit  court,  award- 
ing the  writ  of  mandamus  must  be  reversed, 
with  costs  to  the  plaintiff  in  error;  and 
judgment  should  be  entered  for  him,  dis- 
charging the  rule  for  a  mandamus,  and  for 
his  costs  incurred  in  the  Circuit  court. 

Judgment  reversed. 
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I.  PuMIc  Warahoitte— Statute— Constnictloii.— Under 

the  first  proviso  to  the  9d  section  of  the  act  of 
April  29, 1867.  In  relation  to  inspection  of  tobacco, 
Sess.  acts  180<HS7,  p.  907,  the  owners  of  a  public 
warehouse  may  close  it  as  such,  at  any  time,  in  the 
mode  therein  prescribed.  And  thereupon  the 
authority  of  the  inspector  ceases,  and  their  lease 
of  the  warehouse  terminates, 
a.  Same— Sane— SaoM.— The  owners  of  a  public  ware- 
house may  close  it  on  a  day  certain,  and  open  it 
on  the  same  day,  as  a  private  warehotise,  where 
every  thinff  is  to  be  done  as  in  the  public  ware* 
house,  except  the  inspection  of  tobacco. 

This  is  an  appeal  from  a  decree  of  the 
corporation  court  for  the  city  of  Lynchburg, 
made  in  a  suit  in  which  Robert  H.  Glass 
was  plaintiff,  and  Davis  and  others,  owners 
of  Friend's  warehouse,  in  said  city,  were 
defendants.  The  plaintiff  filed  his  bill  on 
the  30th  of  September  1872,  in  which  he 
states  that  in  1871  he  was  appointed  and 
commissioned  inspector  of  tobacco,  on  the 
part  of  the  State,  at  the  aforesaid  ware- 
house, for  the  space  of  one  year,  beginning 
on  the  1st  day  of  January  1872,  and  ending 
on  the  31st  day  of  December  of  said  year ; 
that  he  was  duly  vested  with  the  title  to 
said  office  and  its  emoluments,  and  was 
legally  entitled  to  hold  and  enjoy  the  same 
under  section  11  of  chapter  87  of  the  Code, 
as  amended  by  act  of  29th  of  April  1867, 
which,  alluding  to  the  appointment  to  said 
office,  as  hereinbefore  described,  provides 
that  *'the  terms  of  office  of  said  inspectors 
shall  commence  on  the  1st  day  of  January 
next  succeeding  such  appointment, 
185  and  continue  for  one  *year,  and  until 
their  successors   are   qualified;"  that 


about  the  same  time   the  plaintiff  received 
his   commission    as   aforesaid,    Robert  h. 
Dudley  was  appointed  and  commissioned  in- 
spector at   said   warehouse,    on   the  part  of 
the    owners;  that   after   the    plaintiff  and 
said   Dudley   received  their  commissions  as 
inspectors,    as  aforesaid,    the    said  owners 
leased  the  said  warehouse   to   them  for  the 
space  of  one  year,  commencing  the  1st  dajof 
January  1872,  and  ending  the  31st  day  of  De- 
cember of  said  year — the  said  owners  being 
required  by  law  so  to  let  the  said  warehouse 
to  the  plaintiff  and  his  associate  inspector, 
under   a    penalty    of  $1,500;  that  the  said 
owners  have  disregarded  his  official  rights, 
to  which  he  is  entitled  by   his  commission 
aforesaid,  and  the  lease  to  him  and  his  as- 
sociate,   of  the    said    warehouse,    for  one 
year,  which  is  yet  running ;  and  have  con- 
spired together  to  oust  him  of  his  said  office, 
and  deprive  htm  of  the  fees  and  emoluments 
thereof;  that  they  have  caused  an  adver- 
tisement  to  be  inserted  in  the  Irynchbnrg 
News,  a  paper  published  in  Lynchburg,  ad- 
dressed     'Ho     whom     it     may    concern," 
whereby   they   are  warned  to  take  notice, 
that  the  said  owners   '^intend,    upon  Tues- 
day  the   1st  day  of  October  1872,  to  close 
said   warehouse    as    a   place  established  by 
law  for  the   inspection   and  storage  of  un- 
manufactured  crop   tobacco;"  such   notice 
purporting  to  have   been   made    under  au- 
thority of  the  2d  section  of  the  act  of  As- 
sembly of  April   29th,    1867 ;  but  that  there 
is  appended   to  said   notice  an  additional 
notice,  addressed  *  Ho  the   public,"   and  de- 
claring that  on  and  after  the   said  1st  day 
of   October,    the   said   Friend's    warehouse 
will  be  opened  by  them  *  *as  a  private  ware- 
house,    for     receiving*,     storing*,    selling, 
weig*hing  and  delivering  tobacco;"  and  it 
is  distinctly  announced  in  said  notice,  that 
'*  breaks   will   be  held  as  heretofore,  under 
the  supervision  of  Mr.  Powhatan  E.  Haynes 

and     Robert    Ir.    Dudley,    who   will 
.186      *have   charge  of  said  warehouse  for 

the  owners;"  and  the  plaintiff  avers 
and  charges  that  the  said  owners  are  acting 
in  fraud  of  the  law,  and  in  fraud  of  his 
rights,  in  thus  designing  to  oust  and  divest 
him  of  his  official  and  contracted  rights 
and  privileges ;  that  he  is  duly  performing, 
and  has  ever  duly  performed,  all  his  duties 
as  inspector  aforesaid ;  that  the  said  owners 
are  endeavoring  to  displace  him  as  the 
representative  of  the  State  and  to  take  upon 
themselves  the  right  which  is  vested  alone 
in  the  Governor  of  the  commonwealth,  to 
put  another  person  in  said  position  as  in- 
spector, to  wit :  Powhatan  E«  Haynes ;  that 
the  said  owners  have  no  power  to  close  said 
warehouse  at  any  such  time  as  will  interfere 
with  his  official  and  contracted  rights;  and 
that  even  if  they  possessed  the  right  to 
close  said  warehouse,  the  said  notices  bear 
upon  their  face  the  proof  that  no  intention 
to  ^ 'close"  it  exists;  that  the  publication 
of  said  notices,  and  the  attempt  to  change 
the  character  of  the  warehouse  as  aforesaid, 
have  produced  and  tend  further  to  prxxluce 
irreparable  injury  to  the  plainUff,  in 
diminishing  the    patronage  drawn   to  said 
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warehouse  by  its  public  character,  and  de- 
creasing^ the  fees  and  emoluments  of  his 
said  oflSce,  &c. ;  and  that  for  the  said  in- 
juries he  has  no  full  and  adequate  remedy 
at  law.  He  therefore  prays  for  an  injunc- 
tion, to  prevent  the  defendants  from  clos- 
ing', or  attempting  to  close,  Friend's 
warehouse,  as  a  place  established  by  law 
for  the  storage  and  inspection  of  tobacco; 
and  for  general  relief.  Copies  of  the  notices 
referred  to  in  the  bill  were  filed  as  exhibits 
therewith.  An  injunction  was  accordingly 
aw^arded. 

A  few  days  after  the  bill  was  filed,  to  wit : 
at  October  rules  1872,    the   defendants   de- 
murred to  and  answered  the  same.     In  their 
answer  they  do  not  admit,    but  on  the  con- 
trary deny,  that  after  the  plaintiff  received 
his  commission  as  inspector  at  Friend's 
187     warehouse,    they,    as  *owners  thereof, 
leased  the   same   to  said   plaintiff  and 
R.  Lr.    Dudley,    for  the  space  of  one  year, 
commencing  the    1st  of  January  1872  and 
ending   on   the   31st  of  December  1872;  or 
that    they   were  required  by  law  to  do  any 
such  thing;  or  that  any   such  case  actually 
exists,    either  by  contract  or  by  operation 
of  law.     They  deny  that  they  have  conspired 
together  to  oust  the  plaintiff  from  his  said 
oflBce,    and  to  deprive  him  of  the  fees  and 
emoluments  thereof.    They  bay  they  do  not 
regard  said  warehouse  as  being  now,  or  as 
having  been  since  the  29th  of  April,  1867, 
a  place  eaitablisbed  by  law  for  the  inspection 
and   storage   of   unmanufactured   crop   to- 
bacco ;  as  the  1st  section  of  the  87th  chapter 
of  the   Code,   under  which  Friend's  ware- 
house  was  established,  and '.  had  continued 
as  such  a  place  of  inspection   and  storage, 
was,    upon   that  day,  repealed  by  an  act  of 
the  General  Assembly.     See  acts  of  1866-7, 
p.    967,    s.    4.     But   while   they   held   that 
belief,    they    submitted  to  the  tax  imposed 
upon  the  revenues  of  their  said  warehouse, 
by  the  annual  appointment   by   the  State ; 
and  they  have  conducted  the  said  warehouse 
as  though  it  was  regularly   established   by 
law,    and   as   though  the  Governor  had  due 
authority    to   appoint    inspectors    thereto. 
Said  warehouse   having  been  so  treated  by 
them,    and    so   considered    by  others,  they 
say  they  were  advised   that  if  they  desired 
to  make  a  change  in   its  character,  and  to 
convert  it  into    a   private   warehouse,  with 
which    the    State    should   have  no  concern, 
and  in  which  there  should  be  no  inspection, 
it  would  be  better,  out  of  abundant  caution, 
to  avail  themselves  of  the  provisions  of  the 
said  act,  passed  April  29,  1867,  and  exclude 
all  possible  chance  of  said  warehouse  being 
still  considered  a  place  '  ^established  by  law" 
for  the  inspection  of  tobacco,  by  closing  the 
same  as  such,  as  provided  in  the  2d  section 
of  the  said  act.     They,  therefore,    in   strict 
conformity  with  the  provisions  of  said 
188     *act,  caused  the  advertisement  referred 
to   in    the    bill    to   be    inserted   in  a 
newspaper.     They   assert  that   they  do  not 
intend  hereafter  to  use   Friend's  warehouse 
as  a   place    * 'established   by   law"  for  the 
inspection  of  tobacco,    or  to  cause  tobaccco 
to  be  inspected  there ;  but  they   wish  to  use 


said  property  for  purposes  that  are  legiti- 
mate. They  deny  that  they  have  been 
acting,  or  intend  to  act,  in  fraud  of  the 
law,  or  in  fraud  of  the  plaintiff's  rights, 
or  that  they  have  assumed  the  powers  which 
are  vested  alone  in  the  Governor ;  or  that 
they  have  appointed,  or  intend  to  appoint, 
any  inspector  of  tobacco.  To  this  answer 
the  plaintiff  replied  generally. 

There  was  but  one  deposition  taken  in  the 
cause — that  of  the  said  P.  E.  Haynes; 
which  was  taken  by  and  on  behalf  of  the 
plaintiff.  He  testified  that  the  rent  paid 
by  the  owners  of  the  tobacco  stored  in  said 
warehouse,  to  the  proprietors,  is  a  dollar 
a  hogshead,  when  it  weighs  over  500  pounds 
net  and  remains  under  four  months.  After 
that,  it  is  10  cents  a  month  additional ;  that 
the  said  warehouse  was  open  on  the  first  of 
October  1872,  and  that  business  there  was 
conducted  on  that  day  in  the  same  manner 
as  before,  except  that  the  notes  were  signed 
'*P.  E.  Haynes  &  Dudley,"  for  the  propri- 
etors, instead  of  ''Glass  &  Dudley."  On 
cross  examination  the  witness  testified  that 
the  tobacco  notes  were  so  signed,  ("Haynes 
dc  Dudley,")  in  pursuance  of  the  published 
notice,  and  that  the  owners  and  managers 
of  the  warehouse  resumed  the  former  mode 
of  doing  business  as  soon  as  the  injunction 
was  served. 

On  the  8th  day  of  November,  1872,  the 
cause  came  on  by  consent,  to  be  finally 
heard ;  when  a  decree  was  made,  dissolving 
the  injunction  and  dismissing  the  bill,  with 
costs.  From  that  decree  the  plaintiff  ap- 
plied for  and  obtained  an  appeal  to  this 
court. 

189         *Jno.  Daniel,  for  the  appellant. 

Blackford  and  Kean,  for  the  appel- 
lees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case,  he  pro- 
ceeded : 

The  first  question  which  arises  in  this 
case,  is,  whether  a  court  of  equity  has  ju- 
risdiction to  afford  relief  in  such  a  case, 
and  whether  the  proper  remedy  of  the 
plaintiff,  if  he  be  entitled  to  any,  be  not 
an  action  at  law  for  damages.  But  as  a 
decision  that  the  plaintiff  is  entitled  to  no 
remedy  at  all,  either  at  law  or  in  equity, 
would  put  an  end  to  all  further  controversy 
on  the  subject  of  the  suit,  we  will  proceed 
at  once  to  consider  the  case   on   its  merits. 

The  appellees  contend  that  though 
"Friend's  warehouse"  was  one  of  the  places 
named  in  section  1,  of  chapter  87  of  the 
Code,  as  the  places  at  which  it  was  thereby 
declared  that  the  inspection  and  storage  of 
unmanufactured  crop  tobacco,  whether 
stemmed  or  unstemmed,  should  be  contin- 
ued ;  yet  as  that  section  was  repealed  by 
section  4,  of  the  act  passed  April  29,  1867, 
(acts  of  Assembly  1866-67,  p.  967,)  the  said 
warehouse  cannot  properly  be  regarded  as 
having  been,  since  the  29th  of  April  1867, 
a  place  established  by  law  for  the  inspection 
and  storage  of  unmanufactured  crop  to- 
bacco.    But  as  the  said  warehouse  has  been 
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so  treated  by  them,  and  so  considered  by 
others,  since  that  day ;  and  as  they  contend 
that,  supposing  the  said  warehouse  to  have 
continued  after  that  day  to  be  a  place  for 
the  inspection  and  storage  of  tobacco,  as 
aforesaid,  they  closed  it  for  that  purpose 
on  the  first  day  of  October  1872,  as  they 
had  a  right  to  do,  in  the  mode  prescribed 
by  section  2  of  the  said  act  of  the  29th  of 
April  1867.  We  will,  therefore,  assume,  for 
the  purposes  of  this  case,  that  prior  to  the 
said  first  day  of  October  1872  the  said 

190  warehouse   was  *a    place    established 
by  law  for  the  inspection  and  storage 

of  tobacco  as  aforesaid,  and  proceed  to  en- 
quire whether  it  ceased  to  be  so  on  and 
after  that  day,  as  contended  by  the  appel- 
lees. 

The  first  proviso  of  section  2,  of  the  said 
act  of  the  29th  of  April,  1867,  under  which 
this  question  arises,  is  in  these  words: 
**  Provided  that  the  owner  or  owners  of 
warehouses  established  by  law  shall  have 
the  right  to  close  his  or  their  warehouses 
at  pleasure,  after  giving  to  the  owner,  or 
his  agent,  of  each  hogshead  stored  therein, 
sixty  days'  notice  of  such  intention ;  or 
after  publishing  such  intention  for  four 
weeks  in  some  newspaper  published  in  the 
city  or  county  in  which  such  warehouse  is 
established." 

The  owners  in  this  case  did  publish  such 
intention  for  four  weeks^  in  a  newspaper 
published  in  the  city  of  Lynchburg,  in 
which  the  said  warehouse  is  situated.  But 
it  is  contended  by  the  appellant,  1st :  That 
the  right  of  the  owners  to  close  their  ware- 
house as  a  place  for  the  inspection  and 
storage  of  tobacco,  is  subordinate  to  the 
right  of  the  appellant  to  be  an  inspector  at 
the  said  warehouse  for  the  whole  year  for 
which  he  was  appointed  as  such,  and  to 
his  right  of  possession  as  a  lessee  thereof 
during  that  year ;  and  2dly,  that  the  said 
notice  of  the  owners,  and  what  was  done 
by  them  in  pursuance  thereof,  were  not  bona 
fide  acts,  but  acts  done  in  fraud  of  the  law, 
and  in  fraud  of  the  rights  of  the  appellant 
as  inspector  and  lessee  as  aforesaid.  L<et 
us  proceed  to  consider  these  two  positions 
in  the  order  above  stated:  And, 

1st :  As  to  the  right  of  the  appellant  to 
be  inspector  at  the  said  warehouse,  and  to 
the  possessaion  thereof,  as  a  co-lessee,  for 
the  whole  year  of  1872 — notwithstanding 
any  act  which  might  have  been  done  by  the 
owners  to  close  the  said  warehouse  on 

191  the    1st  day     of   October    1872— *and 
though   such   act   may   have   been  in 

strict  pursuance  of  the  said  second  section 
of  the  act  of  April  29,  1867. 

Certainly,  section  9  of  that  act  does  pro- 
vide that  **the  Governor  shall  annually,  in 
the  month  of  August  or  September,  or  as 
soon  thereafter  as  practicable,  appoint  one 
inspector  of  tobacco  for  each  warehouse 
established  by  law  in  any  county  lor  corpo- 
ration," &c. ;  and  section  11  does  provide 
that  *'the  terms  of  ofifice  of  said  inspectors 
shall  commence  on  the  first  of  January  next 
succeeding  such  appointment,  and  continue 
for  one  year,  and  until  their  successors   are 


qualified;"  and  sec.    3  of  chap.   87  of  the 
Code,  (which  still   remains   in   force,)  does 
provide  that  **the   proprietors  of  any  such 
warehouse   for  the   inspection   of  tobacco, 
shall  let  the  same  to  the   inspectors,  at  the 
rent    fixed   by   law."     All  of  which  would 
seem  to  indicate   an   intention   on  the  part 
of  the  Legislature  that  inspectors  of  tobacco 
should  hold  their  offices  for  at  least  a  year; 
that  is,  from  the  first  of  January  to  the  31st 
of  December  inclusive,   and  should,  during 
that  period,  be  lessees  of  the  warehouses  at 
which  they  are   inspectors.     And  such,  in- 
deed, is  generally  the  case ;  but  not  always. 
We  must  remember  that  the  office  of  tobacco 
inspector   is  instituted  for  the  public  good, 
and   not   for  the   individual  benefit  of  the 
officer.     And   we   must  construe  the  whole 
law  together,  and  not  the  different  sections 
separately.     If  we   look  at  the  2d  section  of 
the  act  of  April  29,  1867,    we   will  find  the 
language  just  as  plain   as  that  of  the  three 
sections  just  before  referred  to ;  and  it  ex- 
pressly provides,  **that  the  owner  or  owners 
of   warehouses   established   by    law,    shall 
have  the   right   to  close  his  or   their  ware- 
houses at  pleasure,  after  giving"  notice  as 
therein  mentioned.     It  is  not  here  provided 
that  the  inspector  at  such  a  warehouse  shall 
continue  to  hold  his  office  and  the  possession 
of  the  warehouse  until  the  end  of  the  year ; 

nor  that  the  closing  of  the  warehouse 
192      shall  *not  take  effect  until  the  end  of 

the  year;  but  it  is  si mplyi declared 
that  the  owner  shall  have  the  right  to  close 
it  *'at  pleasure;"  of  course  without  any 
limitation  or  restriction  as  to  time,  except 
what  is  made  necessary  by  the  notice  which 
is  required  to  be  given.  Construing,  then, 
all  these  sections  together,  the  obvious 
meaning  is,  that  while,  generally,  an  in- 
spector is  appointed  for  a  year,  and  holds 
his  office  and  possession  of  the  warehouse, 
as  lessee,  for  a  year,  yet  his  right  is  sub- 
ject to  the  condition,  that  the  warehouse  be 
not  closed  by  the  owner  during  the  year, 
in  pursuance  of  the  2d  section  of  the  said 
act  of  April  29,  1867 ;  in  which  case,  his 
term  of  office  and  his  right  of  possession  of 
the  warehouse  then  immediately  expire. 
His  right  of  possession  as  lessee  is  a  mere 
incident  to  his  office,  and  of  course  expires 
with  it.  When,  therefore,  the  I^egislature 
engrafted  on  the  inspection  law  of  the 
State  the  2d  section  of  the  act  of  April  29, 
1867,  the  effect  was  to  make  section  11  of 
chapter  87  of  the  Code  read  thus:  '*The 
terms  of  office  of  said  inspectors  shall  com- 
mence on  the  first  day  of  January  next  suc- 
ceeding such  appointment,  and  continue 
for  one  year,  and  until  their  successors  are 
qualified;  unless  the  warehouse  be  sooner 
closed  by  the  owner,  in  pursuance  of  sec- 
tion 2  of  the  act  of  April  29,  1867 ;  in  which 
case  the  term  of  office  of  the  inspector  shall 
then  immediately  expire."  Since  the  pas- 
sage of  that  act,  inspectors  of  tobacco  have 
accepted  their  offices  subject  to  the  proviso 
contained  in  the  2d  section  as  aforesaid. 

We  are,  therefore,  of  opinion  that  the  ap- 
pellees had  a  right  to  close  their  warehouse 
on  the  first  day  of  October  1872,  in  the  mode 
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prescribed  by  the  said  2d  section  of  the  said 
act ;  and  that  if  they  did  so  close  it,  the 
appellant   then    immediately    ceased   to  be 

inspector  at  the  said  warehouse,  or  to 
193       have  any  right  of  possession  *thereof , 

either  as   lessee  or  otherwise.     And 
now^  we  have  only  to  enquire: 

2dly :  As  to  the  said  notice  of  the  owners, 
and  what  was  done  by  them  in  pursuance 
thereof ;  whether  they  were  bona  fide  acts ; 
or,  on  the  contrary,  acts  done  in  fraud  of 
the  law,  and  in  fraud  of  the  rights  of  the 
appellant  as  inspector  and  lessee  as  afore- 
said. 

It  is  not  pretended  that  the  notice  of  the 
intention  of  the  owners  to  close  their  ware- 
house in  this  case  was  not  in  due  form.  It 
is  short,  but  full  enough,  and  directly  to 
the  point ;  and  is  certainly  all  sufficient.  It 
is  addressed  '*to  whom  it  may  concern," 
and  runs  thus:  **Take  notice,  that  the  un- 
dersigned, owners  of  Friend's  warehouse 
in  the  city  of  Irynchburg,  intend,  upon 
Tuesday  the  first  day  of  October,  1872,  to 
close  said  warehouse  as  a  place  established 
by  law  for  the  inspection  and  storage  of 
unmanufactured  crop  tobacco.  This  notice 
is  given  in  accordance  with  the  second  sec- 
tion of  an  act  of  the  General  Assembly, 
passed  April  29th,  1872."  It  would  be  im- 
possible to  add  to,  subtract  from,  or  change 
a  word  in  that  notice,  to  advantage.  And 
if  it  had  stood  alone,  there  would  certainly 
have  been  nothing  in  it  to  which  the  least 
objection  could  be  made. 

But  the  said  notice  was  accompanied  by 
another,  which  was  addressed  **To  the 
Public,"  and  runs  thus:  **The  foregoing 
notice  is  given  in  accordance  with  the  Act 
of  Assembly,  to  enable  us  to  change  our 
warehouse  from  one  established  by  law  to 
a  private  warehouse,  which  will  be  under 
our  exclusive  control,  and  for  the  proper 
conduct  of  which  we  will  be  responsible. 
A  similar  change  has  been  made  in  all  the 
warehouses  in  Danville,  and  has  given 
great  satisfaction ;  and  the  change  we  pro- 
pose, will,  we  believe,  be  beneficial  to 
ourselves   and   our   customers.      We   have, 

therefore,  determined,  on  and  after 
194      the  first  of  October  1872,  to  close  *our 

public  warehouse,  and  open  the  same 
as  1  private  warehouse,  for  receiving,  stor- 
ing, selling,  weighing  and  delivering  to- 
bacco. All  the  commission  merchants  will 
sell  at  this  warehouse.  Breaks  will  be  held 
as  heretofore,  under  the  supervision  of  Mr. 
Powhatan  E.  Haynes  and  Mr.  Robert  Lr. 
Dudley,  who  will  have  charge  of  this  ware- 
house for  the  owners,  and  will  attend  to 
receiving,  storing,  opening,  weighing  and 
delivering  the  tobacco  of  our  customers." 
Signed  '^Proprietors  of  Friend's  Ware- 
house." 

This  latter  notice,  the  appellant  contends, 
shows  that  the  owners  of  this  warehouse 
intended,  not  bona  fide,  to  close  it  as  a 
public  warehouse  establihsed  by  law,  but 
only  to  pretend  to  close  it  as  such,  while 
they  would  continue  to  carry  it  on,  in  effect, 
as  it  had  been  carried  on  before.  And  this, 
he  contends,  is  in  fraud  of  the  law,  and  of 


his  rights  as  inspector  and  lessee  as  afore- 
said, and  makes  the  pretended  closing  of 
the  said  warehouse  null  and  void. 

Now,  whether  this  be  a  sound  argument 
or  not,  depends  upon  whether  the  owners  of 
this  warehouse,  after  the  first  day  of  Octo- 
ber 1872  intended  to  use  it  in  any  way  in 
which  only  a  public  warehouse  established 
by  law  could  be  used ;  or  intended  to  use  it 
only  in  a  way  in  which  a  private  warehouse 
could  lawfully  be  used.  It  is  not  pretended 
that  they  intended  to  use  it  after  that  day 
as  a  place  for  the  inspection  of  tobacco. 
There  is  nothing  in  the  notice  to  warrant 
the  inference  of  such  an  intention;  and 
they  expressly  declare  in  their  answer  that 
they  had  no  such  intention.  In  fact,  they 
could  not  so  use  it,  unless  it  were  a  place 
established  by  law  for  the  inspection  and 
storage  of  unmanufactured  crop  tobacco; 
for  at  no  other  place  can  there  be  an  in- 
spector. Then,  the  question  is,  whether  the 
use  which  they  proposed  to  make  of  their 
warehouse,  after  the  1st  of  October 
195  *1872,  was  such  a  use  as  might  law- 
fully be  made  of  a  private  warehouse? 
They  proposed,  on  and  after  that  day,  to 
close  their  public  warehouse,  and  open  the 
same  as  a  private  warehouse,  for  receiving, 
storing,  selling,  weighing  and  delivering 
tobacco.  They  further  stated,  in  their 
notice  to  the  public,  that  **all  the  commis- 
sion merchants  will  sell  at  this  warehouse. 
Breaks  will  be  held  as  heretofore,  under 
the  supervision  of  Mr.  P.  E.  H.  and  Mr. 
R.  Ir.  D.,  who  will  have  charge  of  this 
warehouse  for  the  owners;  and  will  attend 
to  receiving,  storing,  opening,  weighing 
and  delivering  the  tobacco  of  our  cus- 
tomers." Where  is  the  law  which  prohibits 
any  one  of  these  acts? — which  prohibits  the 
owner  of  a  private  warehouse  from  making 
such  a  use  of  it? — which  prohibits  the  pro- 
ducers of  tobacco  from  bringing  it  to  a  pri- 
vate warehouse,  for  such  purposes? — for  the 
purpose  of  being  received,  stored,  opened, 
weighed,  sold  and  delivered?  We  know  of 
no  such  law.  That  law  ought  to  be  plainly 
written,  (if  it  would  be  valid  at  all,)  which 
would  prohibit  an  owner  of  property  from 
using  it  to  the  best  advantage  to  himself, 
consistently  with  the  rights  of  others  and 
the  public  welfare.  The  only  law  which 
now  exists,  requiring  an  inspection  of  to- 
bacco, is  section  62  of  chapter  87  of  the  Code, 
page  458,  which  declares  that  ''No  unman- 
ufactured tobacco,  whether  stemmed  or  un- 
stemmed,  shall  be  exported,  or  put  on  board 
of  any  vessel  or  boat  for  that  purpose,  un- 
less the  same  be  packed  in  hogsheads  or 
casks,  and  unless  it  shall  have  been  in- 
spected and  marked  or  branded  by  inspectors 
of  tobacco,  in  the  manner  prescribed  by  law. 
If  any  person  shall  ship  or  export  any  to- 
bacco, contrary  to  this  section,  he  shall  for- 
feit one  dollar  for  every  pound  of  tobacco 
so  shipped  or  exported.  And  the  command- 
ing ofiicer  of  any  such  vessel  or  boat  on 
1%  which  any  such  tobacco  is  *found, 
shall  forfeit  S20  for  every  hundred 
weight  of  such  tobacco,  and  a  proportionate 
sum   for   a   less   quantity."     Tobacco  may 
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be  sold  and  consumed  in  the  State ;  and  any 
other  use  may  lawfully  be  made  of  it,  with 
out  having  it  inspected,  except  to  export 
it,  if  it  be  unmanufactured  tobacco.  To- 
bacco may  be  manufactured  without  being* 
inspected ;  and  when  manufactured,  it  may 
be  exported  without  being  inspected.  The 
only  necessary  purpose  of  a  tobacco  in- 
spection now,  seems  to  be .  to  prepare  un- 
manufactured tobacco  for  exportation.  And 
as  many  other  uses  are  now  made  of  tobacco, 
it  is  not  generally  found  necessary  to  have 
it  inspected.  If  it  should  be  desired  'by  any 
of  the  owners  of  tobacco  which  may  be 
carried  to,  and  manipulated  at,  £^riend's 
warehouse,  according  to  the  invitation  con- 
tained in  the  notice  to  the  public  aforesaid, 
to  export  such  tobacco,  they  will  of  course 
have,  first,  to  carry  it  to  a  public  warehouse 
and  cause  it  to  be  inspected.  But  they  may 
make  any  use  of  it  they  please,  without 
having  it  inspected,  except  to  export  it  in 
its  unmanufactured  state. 

If  the  owners  of  Friend's  warehouse,  after 
closing  it  as  a  public  warehouse  in  the 
mode  prescribed  by  law,  had  on  some  future 
day  opened  it  as  a  private  warehouse,  or 
had  at  some  other  place  opened  a  private 
warehouse,  it  is  presumed  that  no  person 
could  have  questioned  the  lawfulness  of  such 
act.  Can  it  make  any  difference  that  at  the 
same  time  and  place  of  closing  their  public 
warehouse  they  opened  a  private  warehouse? 
We  think  not. 

There  is  much  less  occasion  for  inspec- 
tions of  tobacco  now  than  there  formerly 
was.  Tobacco  was  at  one  time,  and  for  a 
long  time,  by  far  the  most  important  staple 
of  the  country.  It  was  long  used  as  the  cur- 
rency of  the  country,  in  which  public  and 
private  debts  were  contracted  and  paid. 
There  is  no  subject  upon  which  there 
197  *has  been  more  legislation  in  the 
colony  and  the  State  of  Virginia  than 
the  subject  of  tobacco.  It  is  curious  to 
trace  the  course  of  this  legislation  through 
all  the  volumes  of  Henning's  Statutes  at 
large  and  the  various  revisals  of  our  statute 
law.  A  reference  to  most  of  them  may  be 
found  in  a  note  to  ch.  220,  2  R.  C.  1819,  p. 
134,  being  an  act  passed  March  6,  1819, 
entitled  **An  Act  to  reduce  into  one  the 
several  acts  now  in  force  concerning  the 
inspection  of  tobacco.'*  The  statute  law 
on  the  subject  has  been  gradually  dimin- 
ishing in  extent  for  a  great  many  years 
past,  though  many  provisions,  no  doubt, 
were  long  retained  after  they  ceased  to  be 
of  practical  importance.  The  chapter  on 
the  subject,  in  the  Code  of  1819,  being  ch. 
220,  is  a  very  long  one,  extending  from 
p.  134  to  p.  176  of  the  2d  vol.  The  public 
warehouses  enumerated  in  the  2d  section  of 
that  act  are  very  numerous.  The  chapter 
on  the  same  subject  in  the  present  Code, 
being  ch.  87,  is  not  near  so  long ;  and  there 
are  comparatively  few  public  warehouses 
for  '^the  inspection  and  storage  of  unman- 
ufactured crop  tobacco*'  enumerated  in  it. 
The  act  of  April  29,  1867,  before  referred 
to,  amends  many  of  the  sections  of  ch.  87 
of  the  Code,  repeals  many  others,  and  makes 


many  radical  changes  in  the  tobacco  in- 
spection law.  Among  the  sections  repealed, 
are  sec.  1,  continuing  the  public  warehouses 
enumerated  therein ;  and  section  55,  declar- 
ing the  State  responsible  for  the  indemnity 
of  the  owner  of  any  tobacco  received  in  any 
warehouse  for  inspection  and  damaged 
therein  by  fire  within  a  year  from  the  date 
of  its  being  so  received.  And  among  the 
other  radical  changes  made  by  the  said  act, 
is  that  made  by  section  2,  which  contaiDs 
the  proviso  aforesaid,  giving  to  owners  of 
warehouses  established  by  law  a  right  to 
close  them  at  pleasure.  To  be  sure,  that 
same  section  declares  ^  4hat  the  justices  of 

any  county  or  corporation,  aU  the 
196      ^justices  having   been   summoned  for 

that  purpose,  and  a  majority  beinf^ 
present,  may  authorize  the  erection  of 
warehouses  by  owners  thereof,  or  may  es- 
tablish the  same;"  and  such  warehouses 
then  and  thus  become  public  warehouses, 
subject  to  all  the  regulations  prescribed  by 
law  in  regard  to  the  same,  including  snch 
as  relate  to  the  appointment  and  duties  of 
inspectors.  But  an  owner  of  property  can- 
not establish  therein  or  thereon  a  public 
warehouse,  without  being  authorized  by 
justices  as  aforesaid,  even  though  he  may 
be  willing  that  inspectors  should  be  ap- 
pointed for  it ;  and  much  less  if  he  is  un- 
willing that  such  appointment  should  be 
made.  If,  therefore,  he  establish  *'a  pri- 
vate warehouse  for  receiving,  storing,  sell- 
ing, weighing  and  delivering  tobacco,"  it 
does  not  thereby  become  a  public  warehouse 
for  the  inspection  of  tobacco.  Such  a  ware- 
house can-  only  be  established  in  the  mode 
prescribed  by  law ;  and  until  so  prescribed, 
it  cannot  become  a  place  for  the  inspection 
of  tobacco. 

We  are,  therefore,  of  opinion,  that  the 
said  notice  and  acts  of  the  appellees  were 
not  given  and  done  in  fraud  of  the  law,  or 
of  the  rights  of  the  appellant,  but  were  bona 
fide  and  valid  acts,  and  had  the  effect  of 
closing  the  said  warehouse  as  a  public 
warehouse,  &c. 

Upon  the  whole,  we  think  there  is  no 
error  in  the  decree,  and  that  it  ought  to  be 
affirmed. 

BOULDIN,  J. ,  dissented.  He  concurred  in 
the  opinion  as  to  the  right  of  the  owners  of 
a  warehouse  to  close  it ;  but  not  to  change 
it  from  a  public  to  a  private  warehouse.  A 
warehouse  is  one  thing,  the  inspection  of 
tobacco  is  another.  The  act  authorizes 
warehouses   to   be   closed ;  but    it  does  not 

authorize  it  to  be  closed  as  a  place  of 
199      in^spection  and  to  be  kept  *open  as  a 

warehouse.  In  this  case  every  thing 
is  to  go  on  after  the  closing  as  it  did  before, 
except  the  inspection. 

Decree  affirmed. 
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March  Term,  1878»  Richmond. 
I.  Error  of  Court  of  Appeals— Accident— Equity  Jurl*" 
diction.*— S.,  a  married   woman,  makes  her  will 

«l>ecree  Obtained  by  Fraud,  Accident,  etc— Equitable 
Jurisdiction— Relief  Qrsnted.— A  court  of  equitr  b^ 
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under  a  power.  On  her  death  her  will  Is  admitted 
to  probate:  and  then  a  suit  Is  bronffht  to  set  It 
aside  as  not  executed  accordlnff  to  the  power.  It 
is  set  aside  in  the  Circuit  court:  but  upon  appeal 
that  decree  is  reversed,  and  a  part  of  the  will  is 
established:  and  this  Is  recited  in  the  decree.  In 
fact  by  some  accidental  mistake  in  printing  the 
record  in  the  court  of  appeals,  the  will  is  changed, 
so  that  a  devise  of  land  given,  subject  to  pay  an 
annuity  to  another,  is  given  absolutely:  the 
annuitant  not  being  a  party  in  the  cause.  A  court 
of  equity  has  Jurisdiction  on  the  ground  of  acci- 
dent, to  correct  the  error  of  the  court  of  appeals, 
establish  the  true  will,  and  enforce  the  payment 
of  the  annuity, 
a.  SsiiMi  SiHis  gsBifi  I.Thet.— The  decree  of  the 
court  of  appeals  was  in  1887,  and  the  bill  filed  in 
1806.  Under  the  circumstances  of  the  case  and 
the  condition  of  the  country,  the  plaintiff  Is  not 
barred  of  relief  by  the  delay  in  bringing  her  suit. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Fauquier  county,  afterwards  trans- 
ferred to  Culpeper  county,  instituted  in 
February  1866  by  Celia  Edmonds  against 

Jurisdiction  to  impeach  or  correct  a  Judgment  or 
decree  where  it  is  obtained  by  fraud,  surprise,  col- 
lusion, accident  or  in  case  there  is  any  other 
ground  for  the  interference  of  a  court  of  equity, 
provided  there  has  been  no  laches  on  the  part  of 
the  plaintiff. 

In  Baxter  v.  Tanner.  85  W.  Va.  04, 12  S.  E.  Bep.  1090, 
the  court,  citing  the  principal  case,  said:  **That 
equity  will  for  accident  or  mistake  impeach  and  set 
aside  decrees  Is  well  settled."  See  also,  Erwln  v. 
Tint,  0  Munf.  207,  where  a  decree  by  default  was  set 
aside  on  the  ground  that  the  defendant  was  pre- 
vented by  mistake  and  accident  from  filing  his 
answer,  though  he  could  not  have  obtained  relief 
by  a  bill  of  review;  Callaway  v.  Alexander.  8  Leigh 
114.  which  admits  equity  Jurisdiction  to  relieve 
against  a  decree  obtained  by  accident  and  surprise, 
but  refuses  relief  on  the  ground  of  laches:  Knifong 
V.  Hendricks,  2  Oratt  210,  relief  in  equity  against 
judgment  obtained  by  surprise;  Foushee  v.  Lea,  4 
Call  279,  equitable  relief  from  judgment  obtained 
by  surprise  or  Inadvertence:  Rust  v.  Ware,  0  Qratt 
60.  ** Judgment  at  law  enjoined  on  the  ground  of 
mistake  by  the  Jui  y,  ascertained  by  after-discovered 
evidence";  Holland  v.  Trotter,  2S  Oratt.  180.  relief 
on  ground  of  surprise.  See  also,  Mason  v.  Nelson,  11 
Leigh  287;  foot-note  to  Holland  v.  Trotter,  22  Oratt 
130,  where  many  cases  are  collected. 

In  Holland  v.  Trotter,  22  Oratt  180.  the  court  at 
page  141,  said :  '*They  [Courts  of  Equity]  have  always 
granted  relief,  however,  when  it  Is  shown  that  the 
reason  why  the  defense  was  not  made,  was  founded 
iu  fraud,  accident  surprise,  or  some  adventitious 
circumstance  beyond  the  control  of  the  party." 

Ssme  Bqiritsbte  Relief  Refused— Off-5ets.'-In  Hud- 
son V.  Kline,  9  Oratt  379,  the  first  head  note  reads: 
*'In  an  action  at  law  the  defendant  is  prevented  by 
unavoidable  accident  from  setting  up  off-sets  which 
he  held  against  the  plaintiff,  these  off -sets  being  in 
no  way  connected  with  the  debts  sued  upon.  He 
has,  however,  a  plain  remedy  at  law  for  the  recovery 
of  his  claims.  Held,  he  is  not  entitled  to  enjoin  the 
judgment  and  set  up  his  off-sets  against  it,  but  mtist 
pursue  his  remedy  at  law  for  their  recovery." 

5eni<  Ssie— Negllgeace.— See  foot-note  to  Wallace 
V.  Richmond,  20  Oratt  07. 

I.— In  Holland   v.   Trotter,  22 


Albert  C.  Byrne  and  Evelina  C.  Byrne,  his 
wife,  and  others,  to  correct  a  decree  of  the 
Court  of  Appeals,  relating*  to  the  will  of 
Celia  Shearman,  deceased.  The  case  is 
fully  stated  in  the  opinion  of  Judg'e  Chris- 
tian. There  was  a  decree  in  favor  of  the 
plaintiff;  and  Byrne  and  wife  applied  to  the 
District  court  of  appeals  at  Fredericksburg 
for  an  appeal ;  which  was  allowed ;  and  that 
court  affirming  the  decree,  they  obtained 
an  appeal  to  this  court. 

201         *Tucker,  for  the  appellants. 

Forbes,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

On  the  9th  day  of  October,  in  the  year 
1857,  a  paper  purporting  to  be  the  last  will 
and  testament  of  Celia  Shearman,  a  mar- 
ried woman,  the  wife  of  Thomas  Shearman, 
was  duly  admitted  to  probate  in  the  County 
oourt  of  Fauquier  county.     The  validity  of 

Qratt  140,  the  court  said:  '*That  a  court  of  chancery 
will  not  entertain  a  party  seeking  relief  against  a 
judgment  which  has  been  rendered  against  him  in 
a  court  of  law,  in  consequence  of  his  default  upon 
grounds  which  might  have  been  successfully  taken 
in  the  court  of  law,  unless  some  reason  founded  in 
fraud,  accident  surprise,  or  some  adventitious 
circumstance  beyond  the  control  of  the  party,  be 
shown,  why  the  defense  was  not  made  in  that  court, 
is  a  proposition  which  has  been  so  repeatedly  af- 
firmed, that  it  has  become  a  principle  and  maxim 
of  equity,  as  well  settled  as  any  other  whatever.  It 
has  been  acted  upon  and  recognized  in  very  numer- 
ous cases  in  this  court,  as  well  of  ancient  as  of 
recent  date,  so  numerous  are  they,  and  so  familiar, 
that  it  is  deemed  entirely  unnecessary  to  cite  them 
here. 

This  rule  has  Its  foundation  in  wisdom  and  sound 
policy.  It  springs  out  of  the  positive  necessity  for 
prescribing  some  period  at  which  litigation  must 
cease.  A  court  of  equity  will  not  grant  relief 
merely  because  injustice  has  been  done.  To  entitle 
himself  to  relief,  the  party  must  show  that  he  has 
been  guilty  of  no  laches,  but  that  he  has  done  every 
thing  that  could  reasonably  be  required  of  him  to 
render  his  defense  effectual  at  law.  A  court  of 
equity  will  never,  whatever  the  hardship,  relieve  a 
party  from  the  consequences  of  their  own  negli- 
gence, and  Inexcusable  laches.  To  do  so  would  be 
to  hold  out  direct  encouragement  to  such  conduct 
Diligence  and  vigilance  would  cease  to  be  the  rule, 
and  we  should  destroy  all  certainty  in  the  results 
of  judicial  proceedings.  The  cases  in  which  courts 
of  equity  have  refused  relief,  have  been  cases 
where  the  failure  to  make  defense  in  a  court  of  law 
has  resulted  from  the  laches  or  negligence  of  the 
party  setting  up  his  demands  in  a  court  of  equity.'* 

Same  — Mistake  of  Law.— The  first  headnote  to 
Meemv.  Rucker,  10  Qratt  500,  reads:  "An  injunction 
to  a  judgment  at  law  will  not  be  sustained  where 
defendant  at  law  has  failed  to  make  his  defense  at 
law,  from  ignorance  of  the  nature  of  the  proceed- 
ing against  him.  and  a  misapprehension  of  the  steps 
it  was  necessary  to  take  in  order  to  subject  him." 

See  principal  case  distinguished  in  Hall  v.  Virginia 
Bank,  15  W.  Va.  840. 
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this  paper,  as  a  will,  was  contested  by  the 
heirs  at  law  of  the  said  Celia  Shearman,^  by 
a  bill  in  chancery,  filed  by  them  in  the 
Circuit  court  of  Fauquier.  Upon  an  issue 
devisavit  vel  non,  directed  in  that  suit,  the 
jury  found  a  special  verdict,  in  which  they 
find  that  the  paper  writing,  purporting^  to 
be  the  last  will  and  testament  of  Celia 
Shearman,  and  proved  as  such  before  the 
County  court  of  Fauquier  county,  at  its 
October  term,  1851,  is  in  the  proper  hand- 
writing of  the  said  Celia  Shearman ;  that 
she  executed  said  writing  at  the  date 
thereof,  but  not  in  the  presence  of  any  wit- 
nesses ;  and  that  she  was,  at  the  time  of 
executing  the  paper,  a  feme  covert,  and  so 
continued  until  the  time  of  her  death.** 
They  also  set  out  in  their  said  special  ver- 
dict, certain  deeds,  one  of  which  is  a  deed 
in  which  one  John  Timberlake  conveys  to 
Thomas  Shearman  and  Celia  Shearman,  his 
wife,  certain  real  estate,  and  which  contains 
the  following  provision:  **And  the  said 
Thomas  Shearman  doth  hereby  covenant  and 
agree  to  and  with  the  said  Jno.  Timberlake 
and  Celia  Shearman,  that  she,  the  said 
Celia  Shearman,  shall  have  the  privilege, 
whether  she  chooses  to  execute  it  during  the 
coverture  or  not,  to  nominate  by  last  will 
and  testament,  or  power  of  appointment  in 
the  presence  of  two  witnesses,  such  person 
or  persons  as  she  may  designate,  for  her 
heir  or  heirs  to  the  property  a&resaid,  after 
the    death    of    the    said     Thomas     Shear- 
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man." 

*Upon  this  special  verdict  the  Cir- 
cuit court,  being  of  opinion  **that  the 
presence  of  two  witnesses  was  as  imperative 
in  the  case  of  a  will  as  in  the  exercise  of 
the  power  of  appointment,"  held  that  the 
law  was  with  the  plaintiffs;  and  accord- 
ingly entered  its  decree,  declaring  that  the 
paper  writing  which  had  been  admitted  to 
probate,  was  not  the  true  last  will  and  tes- 
tament of  the  said  Celia  Shearman,  and 
that  the  same  was  void  and  of  no  effect, 
and  that  the  probate  thereof  be  set  aside 
and  annulled.  On  an  appeal  to  this  court, 
this  decree  of  the  Circuit  court  of  Fauquier 
was  reversed.  In  that  case,  which  is  in  the 
name  and  style  of  ** Shearman's  adm'r  & 
al.  V.  Hicks  &  als. ,  and  reported  in  14  Gratt. 
%,  this  court  held  that  the  deed  from  Tim- 
berlake to  Shearman  and  wife  above  re- 
ferred to,  conferred  on  the  wife  a  valid 
power  of  appointment,  and  that  the  power 
was  well  executed  by  her  olograph  will. 
Judge  Samuels,  delivering  the  opinion  of 
the  maioritj'  of  the  court,  concludes  by 
saying  **that  Mrs.  Shearman's  will  passed 
the  title  to  the  land  over  which  she  had  a 
power,  and  in  which  she  had  a  fee  simple 
estate ;  and  that  the  sentence  of  the  Circuit 
court,  revoking  the  probate  of  the  whole 
will,  is  erroneous  as  to  the  land  convej'ed 
by  Timberlake,  and  should  be  reversed,  and 
the  probate  of  the  will  as  to  that  subject 
be  held  valid  and  binding." 

This  court  then  proceeding  to  pronounce 
such  decree  as  the  Circuit  court  of  Fauquier 
ought  to  have  pronounced,  decreed  and  or- 
dered  that   the  probate  of  so  much  of  Celia 


Shearman's  alleged  will  as  is  in  these 
words:  **I,  Celia  Shearman,  of  the  county 
of  Fauquier  and  State  of  Virginia,  being 
of  sound  mind  and  disposing  memory, 
praised  be  to  God,  and  knowing  the  uncer- 
tainty of  this  life,  do  make,  ordain,  publish 
and  declare  this  my  last  will  and  testament, 
in  manner  following,  to  wit:  I  give  and 
bequeath  to  Kimble  G.  Hicks,  jr.,  son 

203  *of   Kimble    G.   Hicks,   sr.,  after  the 
decease     of     my     hubsand,    Thomas 

Shearman,  the  plantation  he  now  holds; 
and  lastly,  I  hereby  constitute  and  appoint 
my  beloved  husband,  Thomas  Shearman, 
executor  to  this  my  last  will  and  testament. 
In  testimony  whereof,"  &c.  Signed  **Celia 
Shearman,  [seal,]"  be  held  good  and  valid 
in  law;  and  that  **so  much  of  the  bill  as 
seeks  a  revocation  thereof  be  dismissi^," 
&c.  Ac.  The  foregoing  is  a  brief  history 
of  the  case  of  * 'Shearman's  adm'r  &  others 
V.  Hicks  &  others,"  which  is  necessary  to 
be  thus  referred  to,  in  order  to  a  proper 
understanding  of  the  points  now  to  be  de- 
cided in  the  case  before  us. 

It  appears  from  the  record  in  the  case  we 
are  now  considering,  that  by  some  strange 
and  unaccountable  mistake  or  accident,  the 
will  of  Celia  Shearman,  which  was  pre- 
sented to  the  court  of  appeals,  upon  the 
printed  record,  was  so  changed,  by  mere 
accident  or  mistake  of  the  printer,  as  to 
make  it  altogether  a  different  will  from  that 
which  the  testatrix  executed,  and  which 
was  construed  by  the  Circuit  court  of  Fau- 
quier, and  passed  upon  by  the  jury  in  their 
special  verdict. 

The  will  which  was  admitted  to  probate 
was  in  these  words  (leaving  out  the  formal 
commencement) :  First — I  give  and  bequeath 
to  Kimble  G.  Hicks,  jr.,  son  of  Kimble  G. 
Hicks,  sr. ,  after  the  decease  of  my  husband, 
Thomas  Shearman,  the  plantation  he  now 
holds  a  life  estate  in,  given  to  him  by  my 
father,  Kimble  Hicks,  as  well  as  a  lot  of 
land  adjoining  the  town  of  Paris,  held 
under  a  lease,  Ac.  Ac. ,  provided  he  or  his 
gtiardian  pays  over  annually  to  my  niece, 
Celia  Edmonds,  in  current  money,  the  sum 
of  one  hundred  and  fifty  dollars  during  her 
natural  life,  Ac.  Ac. 

In   the   will,    as  printed,    the  paragraph 

above  set  forth  is  broken   and  divided  into 

two  distinct  clauses.     By  this   division  the 

first   is   made   to   terminate  with  the 

204  words  ***he  now  holds;"  after  which 
comes  a  full  stop  or  period ;  and  the 

second  paragraph  is  made  to  begin  with 
the  words  **A  life  estate;"  and  the  word 
**in,"  following  these  last  quoted  words,  is 
improperly  printed  **is."  So  that  the  will, 
as  presented  to  this  court,  in  the  printed 
record,  is  converted  by  this  mistake  or  ac- 
cident of  the  printer,  (in  dividing  the  final 
paragraph  into  two,  and  the  conversion  of 
the  word  *4n,"  used  appropriately  by  the 
testatrix,  into  the  word  *4s,")  into  a  very 
different  paper  from  that  executed  by  her 
and  admitted  to  probate  in  the  County  court 
of  Fauquier. 

The   printed  document   reads  as  follows: 
**I  give  and  bequeath   to  Kimble  G.  Hicks, 
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Byrne  &  Wife  r.  Edmonds. 


206.  206.  207 


jr.,  son  of  Kimble  G.  Hicks,  sr.,  after  the 
decease  of  my  husband,  Thomas  Shearman, 
the  plantation  he  now  holds. — (Here  is  a 
period,  and  then  commences  another  para- 
graph. ) — A  life  estate  is  given  to  him  by 
my  father,  &c.,  &c.,  provided  he  or  his 
guardian  pays  over  annually  to  my  niece, 
Celia  Edmonds,  the  sum  of  one  hundred  and 
fifty  dollars  during  her  natural  life,*'  Ac. 

This  latter  paragraph   thus  disconnected 
by  the  printer,  and   the  single   word  **in*' 
converted   into    the    word    '*is,*'    becomes 
unintelligible   jargon ;  while  if  read  as  the 
whole  paragraph  is  written  by  the  testatrix, 
there  can  be  no  mistake  as  to  its  meaning. 
By  the  will,  as  it  was  written  by  the  testa- 
trix, there  was  devised  to  Kimble  G.  Hicks, 
jr.,  (after  the  decease  of  Thomas  Shearman, ) 
the    plantation    said    Shearman   held  a  life 
estate  in,  but  upon  condition  that  the  said 
Kimble   G.    Hicks,    jr.,    or    his   guardian, 
should  pay  over  annually  to  Celia  Edmonds, 
the  niece  of  the   testatrix,    the   sum  of  one 
hundred  and  fifty  dollars.     It  is  plain,  that 
under  the  true  will,    as  written,    the   real 
estate  devised  to  Kimble  G.  Hicks,  jr.,  was 
charged  in  his  hands  with  the  annuity  of  one 
hundred  and  fifty  dollars.     As  the  will 
205      was  changed  by  the  ^printer,  and  pre- 
sented  to   and  passed  upon   by   this 
court,  in  the  year  185/,    it   simply  devised 
the   real  estate   to   Kimble   G.    Hicks,  jr., 
without    any   charge  whatever   in  favor  of 
Celia   Edmonds.    In  other  words,  the  will 
set  up  and  established  by  the  decree  of  this 
court    (reversing  the  decree  of  the  Circuit 
court  of  Fauquier, )  was  not  the  true  will  of 
the  testatrix ;  but  by  mere  accident,  another 
paper  was  substituted,    and  which  made  al- 
together a  different  disposition  of  the  prop- 
erty from  that  "made  by  the  testatrix.     In 
the  case  of  **Shearman's   adm'r  v.    Hicks, 
&c.,"    in    which   this  proceeding  was  had, 
and  in  which  a  false  and   fictitious  paper 
was  set  up  as  the  will  of  the  testatrix,  Celia 
Edmonds  was  not  a  party,  and  was  not  rep- 
resented by  counsel.     There  was  no  question 
made  as  to  the  annuity  to  her;  and  indeed 
could  not  arise  upon  the  paper  presented  as 
the   will   in   the  printed   record.     But  two 
questions  arose  and   were  decided   in   that 
case.     1st:  Did  the  deed  executed  by  John 
Timberlake  to  Shearman   and  wife,   confer 
on  the  wife  a  valid  power  of  appointment? 
And  2d :  If  it  did,  was  the  power  well  ex- 
ecuted   by   the  olograph   will?     The   court 
below  held  that  the  power  was  not  well  ex- 
ecuted; because,   upon   its  construction   of 
the   deed   conferring    the   power,    the  will 
ought  to  have  been  executed  in  the  presence 
of  two  witnesses.    This  court  reversed  the 
decision  of  the  Circuit  court  of   Fauquier, 
and  held  that   the   power  was  well  executed 
b3'  an  olograph  will ;  and  accordingly  set  up 
and   established  the  paper  presented  in  the 
printed  record,  so  far  as  that  paper  disposed 
of  the  real  estate  conveyed  in  the  deed  from 
John  Timberlake;  but  without   the  condi- 
tions annexed  to  the  devise  in  the  true  will 
of    the  testatrix,    charging  the  real  estate, 
in    the   hands  of   the    devisee,    Kimble  G. 
Hicks,  jr.,  with  the  annuity  of  one  hundred 
and  fifty  dollars  to  Celia  Edmonds. 


The  mistake  or  accident  by  which 
206      a  different  paper  *was  substituted  b3' 

the  printer,  was  not  discovered  until 
some  months  after  the  adjournment  of  the 
April  term  1857 ;  and  this  is  accounted  for 
from  the  fact  that  the  counsel  who  appeared 
in  the  court  of  appeals  were  not  the  same 
who  managed  the  case  in  the  court  below. 
The  counsel  here  argued  the  case  upon  the 
will  presented  in  the  printed  record,  (and 
Celia  Edmonds  not  being  a  party  to  this 
appeal,  and  with  no  counsel  to  represent 
her  here,)  there  was  nothing  to  call  atten- 
tion, either  of  counsel  or  the  court,  to  the 
fact  that  the  paper  presented  was  not 
the  true  will  of  Celia  Shearman.  When  the 
mistake  was  discovered  it  was  too  late  to 
have  it  corrected  by  this  court.  The  court 
had  then  adjourned  to  the  next  regular  term, 
and  its  decree  certified  down  to  the  court 
below.  The  latter  court,  manifestly,  had 
no  authority,  in  that  case,  to  make  the  cor- 
rection. In  this  state  of  things,  it  seems 
that  the  appellee,  Celia  Edmonds,  was  ad- 
vised to  apply  to  the  Legislature  for  relief, 
in  the  shape  of  an  enabling  act,  to  confer 
jurisdiction  on  the  Circuit  court  of  Fau- 
quier, where  the  land  was  located  and  the 
parties  resided,  to  correct  the  mistake  and 
relieve  against  the  accident,  by  which,  in 
the  proceedings  had  in  this  court,  she  had 
been  deprived  of  the  annuity  secured  to  her 
by  the  will  of  her  aunt  Celia  Shearman. 
According]^,  an  act  was  passed  by  the 
Legislature,  on  the  2d  of  April,  1861,  en- 
titled **An  act  for  the  relief  of  Celia  Ed- 
monds," (Sess.  acts  1861,  p.  300,)  which, 
after  sundry  recitals,  setting  forth  in  sub- 
stance the  facts  above  detailed,  enacted 
**that  the  Circuit  court  of  Fauquier  countj' 
have  power  and  ^jurisdiction  (if  it  does  not 
already  possess  it,  which  is  doubtful,)  not- 
withstanding the  said  final  decree  of  the 
said  supreme  court  of  appeals,  upon  an 
original  bill  in  equity,  filed  in  said  court 
by  said  Celia  Edmonds,  making  all  persons 

interested  parties,  to  hear  and  deter- 
207      mine  her    complaint     ^touching    the 

premises,  and  grant  her  such  relief 
therein  as  it  shall  deem  just  and  equitable, 
and  the  provisions  of  said  will  may  entitle 
her  to. ' ' 

At  February  rules,  in  the  year  1866,  Celia 
Edmonds  filed  her  bill  in  chancery,  in  the 
Circuit  court  of  Fauquier,  reciting  the  facts 
above  referred  to,  and  setting  forth  the  act 
of  Assembly  above  recited,  and  making 
parties  defendant  to  said  bill  the  heirs  at 
law  of  said  Kimble  G.  Hicks,  jr.,  (who  had 
departed  this  life,)  together  with  the  per- 
sonal representative  and  heirs  at  law  of 
Celia  Shearman,  and  insisting  that  '*so 
much  of  the  will  of  said  Celia  Shearman  as 
bestows  upon  the  said  Celia  Edmonds  the 
annuity  of  one  hundred  and  fifty  dollars 
per  annum,  during  her  natural  life,  and 
charges  the  land  devised  to  Kimble  G. 
Hicks,  jr.,  with  the  payment  thereof,  may 
be  declared  valid  and  effectual,  as  part  of 
the  same ;  and  that  the  said  land  may  be 
declared  subject  to,  and  liable  for,  the  pay- 
ment of  said  annuity,'*  &c.,  &c.  Such  pro- 
ceedings were  had  under  this  bill,  that  at 
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the  June  term  of  said  court,  in  the  year 
1867,  a  decree  was  entered,  in  which  the 
said  court,  **not  modifying  or  changing  the 
said  decree  of  the  Supreme  court  of  appeals, 
entered  on  the  23d  of  November  1857,  in  the 
case  of  **Shearman*s  adm*r  v.  Hicks  & 
others,"  further  or  otherwise  than  by  re- 
lieying  against  the  consequences  of  the 
accident  or  mistake  referred  to, ' '  &c. ,  *  'doth 
adjudge,  order  and  decree,  that  the  mistake 
complained  of  being  established  and  made 
manifest  to  the  court,  that  the  true  last  will 
and  testament  of  Celia  Shearman,  dec'd,  is 
in  the  following  words  and  figures" — and 
then  follows  a  copy  of  the  true  will,  as  ex- 
ecuted by  the  testatrix — '*  except  so  muph 
thereof  as  disposed  of  a  lot  of  land  in  the 
town  of  Paris,  held  under  a  lease  by  Josiah 
Murray ;  as  to  which,  said  will  is  void  and 
inoperative,  (the  said  testatrix  having  no 
power  to  dispose  of  said   lot  by  will, 

208  ^and  that  the  same,    with   the  excep- 
tion  aforesaid,    be    and  the   same  is 

hereby  established  as  the  true  last  will  and 
testament  of  the  said  Celia  Shearman,  dec'd, 
and  that  probate  thereof,  with  the  exception 
aforesaid,  be  held  good  and  valid  in  law." 
And  it  was  further  decreed  that  Celia  Ed- 
monds was  entitled,  during  her  life,  to  the 
annuity  of  one  hundred  and  fifty  dollars  per 
annum,  from  the  death  of  Thomas  Shear- 
man, specified  in  the  last  will  and  testa- 
ment ;  and  that  said  annuity  was  chargeable 
upon  the  real  estate  devised  to  said  Kimble 
G.  Hicks,  jr.,  other  than  the  lot  of  land 
adjoining  the  town  of  Paris,  which  did  not 
pass  by  said  will.  And  a  commissioner  of 
the  court  was  directed  to  enquire,  among 
other  things, (not  necessary  here  to  notice,) 
what  amount  of  money,  principal  and  in- 
terest, was  due  to  said  Celia  Edmonds  on 
account  of  said  annuity. 

On  the  return  of  the  commissioner's  re- 
port, showing  the  balance  due  Celia  Es- 
monds, on  account  of  said  annuity,  the  said 
Circuit  court  entered  another  decree,  direct- 
ing **that  the  defendants,  Albert  C.  Byrne 
and  Evelina  his  wife,  which  said  Evelina 
is  the  sole  surviving  heir  of  Kimble  G. 
Hicks,  jr. ,  deceased,  do  pay  to  the  plaintiif , 
Celia  Edmonds,  the  sum  of  two  thousand 
six  hundred  and  fifty-two  dollars,  being  the 
amount  of  principal  and  interest  due  on 
the  10th  of  May  1867  to  the  plaintiif,  on  the 
annuity  falling  due  on  the  10th  day  of  May 
in  each  year  since  the  death  of  the  said 
Thomas  Shearman,"  Ac. ;  and  further  ad- 
judged and  decreed  that  the  real  estate  de- 
vised to  Kimble  G.  Hicks,  jr.,  and  in  the 
hands  of  Byrne  and  wife,  (except  the  lot 
in  the  town  of  Paris, )  is  bound  and  charge- 
able with  the  payment  of  the  annuity  of 
one  hundred  and  fifty  dollars,  during  the 
life  of  the  said  Celia  Edmonds. 

From  these  two  decrees  an  appeal  was 
allowed  to  the  District  court  at  Fred- 
ericksburg;     which       affirmed       the 

209  Mecrees   of   the    Circuit   court;    and 
from    that   decree  an   appeal  was  al- 
lowed to  this  court. 

We  do  not  deem  it  necessary,  in  our  view 
of  this  novel  and  curious  case,  to  enter  upon 


a  discussion  of  the  question  so  elaborately 
argued  by  the  counsel  for  the  appellant,  as 
to  the  authority  of  the  I^egislature  to  pass 
the  act  of  April  1861,  to  enable  the  Circnit 
court  of  Fauquier  to  take  jurisdiction  of  the 
case,  after  the  final  decree  of  the  Conrt  of 
Appeals — whether  such  a*law,  acting  retro- 
spectively upon  rights  already  vested  under 
the  decision  of  the  appellate  court  of  the 
last  resort,  is  unconstitutional  and  void— 
or,  whether  that  act,  authorizing  a  court  to 
re-open  andi,re-hear  a  cause  finally  decided 
by  the  Supreme  court  of  appeals,  is  an  in- 
vasion of  judicial  power,  and  beyond  legis- 
lative authority.  These  are  interesting  and 
difficult  questions,  which  have  been  the 
subject  of  judicial  investigation  and  dis- 
cussion in  this  court,  in  the  case  of  Griffin's 
ex' or  V.  Cunningham,  20  Gratt.  31.  Bnt, 
in  the  view  we  take  of  the  case  before  ns, 
these  questions  do  not  necessarily  arise,  and 
need  not  be  here  disposed  of.  We  are  of 
opinion  that,  independent  of  the  act  of  April 
'61,  the  Circuit  court  of  Fauquier  had  jnris- 
diction  to  hear  and  determine  the  case  made 
by  the  complainants'  bill — that  no  legisla- 
tive act  was  necessary  to  confer  such  jnris- 
diction;  but  that  under  its  inherent  and 
original  jurisdiction,  as  a  court  of  equity,  it 
had  the  power  and  authority  to  hear  and 
determine  such  a  case ;  and  that  no  legisla- 
tive sanction  was  necessary  to  confer  snch 
power. 

Treating  the  case  outside  and  independent 
of  the  act  of  Assembly,  the  bill  must  be  re- 
garded as  a  bill  impeaching  a  decree  based 
upon  a  fictitious  or  fallacious  case,  so  made 
by  accident  or  mistake,  and  for  which  the 
complainant  was  in  no  way  responsible,  and 
could  not  prevent.  In  a  proceeding  and 
210  before  a  court,  to  which  *the  appellee 
was  not  a  party,  and  in  which  she 
was  not  represented  by  counsel,  a  will  is 
established  as  the  will  of  the  testatrix, 
which  was  not  her  will,  without  any  default 
or  negligence  on  her  part ;  but  by  mere  ac- 
cident or  mistake  in  printing  the  paper— 
an  accident  which  misled  both  the  court  and 
the  counsel — there  was  established  and  sub- 
stituted in  the  place  of  the  true  will,  (under 
which  the  appellee  was  one  of  the  principal 
objects  of  the  testatrix's  bounty,)  another, 
and  a  fictitious  will,  which  deprived  her  of 
all  the  benefits  which  her  aunt,  the  testa- 
trix, had  been  careful  to  secure  to  her. 

It  would  be  strange,  indeed,  if  such  a  case, 
appealing  as  it  does  to  every  instinct  of 
justice,  could  not  be  brought  within  the 
benign  and  far  reaching  powers  of  a  court 
of  equity.    ' 

One  of  the  highest  prerogatives,  and  one 
of  the  favorite  subjects  of  equity  jurispru- 
dence, is  to  give  relief  against  the  conse- 
quences of  mistake  and  accident. 

The  jurisdiction  of  courts  of  equity,  aris- 
ing from  accident,  is,  says  Mr.  Justice 
Story,  a  very  old  head  in  equity,  and  prob- 
ably coeval  with  its  existence.  By  the  term 
accident  is  included  not  merely  inevitable 
casualty  or  the  act  of  Providence,  or  what 
is  technically  called  vis  major  or  irresisti- 
ble force,  but  such  unforeseen  events,  mis- 
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fortunes,  losses,  acts  or  omissions  as  are 
not  the  result  of  any  nef^ligence  or  miscon- 
duct in  the  party.  1  Story's  Eq.,  S.  78, 
Redford's  edition. 

LfOrd  Cowper,  speaking  on  the  subject  of 
accident  as  cognizable  in  equity,  said:  *^By 
accident  is  meant,  when  a  case  is  distin- 
guished from  others  of  the  like  nature  by 
unusual  circumstances."  The  definition 
would  be  more  accurate,  if  he  had  added, 
provided  such  unusual  circumstances  had 
not  arisen  from  the  gross  negligence  or 
default  of  the  party  seeking  relief. 

After  a  thorough  examination  of 
211  the  leading  cases  on  *the  subject,  Mr. 
Justice  Story  thus  announces  the  gen- 
eral principle  by  which  cases  of  accident 
are  governed:  '^Perhaps,  upon  a  general 
survey  of  the  grounds  of  equity  jurisdiction 
in  cases  of  accidents,  it  will  be  found  that 
they  resolve  themselves  into  the  following : 
That  the  party  seeking  relief  has  a  clear 
right,  which  cannot  otherwise  be  enforced 
in  a  suitable  manner;  or  that  he  will  be 
subjected  to  unjustifiable  loss,  without 
blame  or  misconduct  on  his  part. ' '  1  Story's 
Eq.,  i  109.  See  also  Jeremy  on  Eq.  Jur., 
Ch.,  p.  359;  Bayard  v.  Norris,   5  Gill,  468. 

Applying  these  well  established  princi- 
ples to  the  case  before  us,  we  are  of  opinion 
that  the  Circuit  court  of  Fauquier  had  ju- 
risdiction to  hear  and  determine  the  case 
presented  in  the  appellee's  bill.  And  we 
are  further  of  opinion,  that  the  appellee  has 
not  lost  her  remedy  by  any  delay  amounting 
to  laches  on  her  part.  The  '  novelty  of  the 
case  requiring,  as  she  was  advised,  the  in- 
tervention of  the  legislative  authority  to 
give  her  relief;  and  the  existence  and  con- 
tinuance of  the  late  civil  war,  and  the 
interruption  of  judicial  proceedings  conse- 
quent thereon,  sufficiently  accounts  for  her 
delay  in  prosecuting  her  suit.  It  is  enough 
that  it  was  commenced  within  the  period  of 
the  statute  of  limitations. 

We  are,  therefore,  of  opinion  that  the 
decree  of  the  said  Circuit  court  of  Fauquier 
be  affirmed. 

Decree  affirmed. 


212        *Harrison  &  als.  v.  Gibson  &  als. 

March  Term.  1878,  Richmond. 

1.  Laches— Account— Period  of  Demandliv-*— The  de- 
cided cases  do  not  fix  any  period  as  limitlnff  the 
demand  for  an  account  If  from  the  delay  which 
has  taken  place,  it  is  manifest  that  no  correct 
account  can  be  rendered,  that  any  conclusion  to 
which  the  court  can  arrive,  must,  at  best,  be  con- 
jectural, and  that  the  original  transactions  have 
become  so  obscured  by  time  and  the  loss  of  evi- 

»1  srlwii  AccouBl— The  rule  laid  down  in  the  first 
and  third  headnotes  of  the  principal  case,  was  rec- 
ognized as  far  hack  as  1806,  Randolph  v.  Randolph, 
1  H.  &  M.  181,  and  has  been  followed  by  a  long  line 
of  subsequent  decisions.  See  BoUiuff  y.  Boiling,  5 
Munf.  S84;  Coleman  ▼.  Lyne,  4  Rand.  454;  Burwell 
r.  Anderson,  3  Leiffh  S48;  Corr  v.  Chapman,  5  Leifirh 
176:  Hayes  t.  Goode,  7  Leiffh  452;  Wissler  ▼.  Cralflr,  80 


deuce  and  the  death  of  parties,  as  to  render  it 
difficult  to  do  Jtistice,  the  court  will  not  relieve  the 
plaintiff.  If  under  the  circumstances  of  the  case 
it  is  too  late  to  ascertain  the  merits  of  the  contro- 
versy, the  court  will  not  interfere,  whatever  may 
have  been  the  orifflnal  jusUce  of  the  claim. 

a.  Bill  by  Husband  and  Wife— Bill  of  Husbafld.t— A  bill 
by  husband  and  wife,  in  riffht  of  the  wife,  is  the 
bill  of  the  husband;  and  the  wife  is  only  joined 
for  conformity.  The  coverture  of  the  wife  is  not, 
therefore,  an  excuse  for  delay  in  brinsrlnff  the  suit 

3.  Laches— Lapae  of  Ponrtoen  Years.— Though  a  delay 
of  fourteen  years  after  a  risrht  has  accrued,  does 
not  create  a  statutory  bar,  it  will,  in  connection 
with  other  circumstances,  be  very  persuasive 
against  the  justice  of  the  claim.  Relief  refused 
in  this  case. 

By  deed  bearing  date  the  7th  day  of  April 
1808,  and  duly  admitted  to  record  in  the 
clerk's  office  of  the  County  court  of  Prince 
William  county,  Beverly  R.  Wagoner,  of 
said  county,  and  Margaret  S.  his  wife, 
conveyed  to  John  Gibson  of  Orange  county, 
four  tracts  of  land  in  Prince  William  and 
£^auquier  counties,  and  eight  slaves  by 
name,  two  of  them  men,  three  women,  and 
the  three  children  of  one  of  them,  and  all 
his  other  personal  property,  upon  trust, 
that  Gibson  shall  in^the  first  place, 
213  ^proceed  to  sell  so  much  of  the  said 
estate,  real  and  personal,  as  will  be 
sufficient  to  discharge  all  just  debts  due 
from  the  said  B.  R.  Wagoner,  and  that  are 
due  and  recoverable  from  the.  estate  of 
Benjamin  Harrison,  deceased;  and  shall 
allow  unto  him,  during  his  natural  life,  a 
genteel  support  out  of  the  proceeds  of  said 
estate;  and  the  residue  of  the  proceeds  of 
said  estate  shall,  during  the  life  of  the  said 
Margaret  S.  Wagoner,  be  paid  unto  her 
yearly,  and  every  year,  for  her  use;  and 
upon  the  death  of  the  said  Margaret  S. 
Wagoner,  the  said  Gibson,  his  heirs,  Ac, 
shall  convey  to  the  child  or  children  she 
may  leave,  in  fee  simple,  all  the  before 
mentioned  estate,  interest  and  property  of 
every  description,  which  may  be  living  at 
the  time  of  the  death  of  the  said  Margaret 
8.  Wagoner,  by  even  or  equal  portions ;  or 
in  case  of  the  death  of  any  child  or  children 
of  said  Margaret  S.  Wagoner,  during  her 
life,  such  child  or  children  leaving  issue, 
then  on  the  death  of  the  said  Margaret  8., 
to  convey  to  such  grand-child  or  grand- 
children the  portion  of  said  estate  to  which 
the  father  or  mother  of  such  grand-child  or 
grand-children  would  have  been  entitled  to 
under  this  instrument,  had  he  or  she  sur- 
vived the  said  Margaret  8.  Wagoner ;  re- 
serving to  the  said  B.  R.  Wagoner,  in  case 
of  his  surviving  the  said  Margaret  8.,  dur- 
ing his  life,  the  support  before  mentioned. 

Va.  22;  Qriffln  v.  Birkhead,  84  Va.  017,  5  S.  E.  Rep.  685; 
Dismal  Swamp  Land  Co.  v.  Macauley,  8&  Va.  20,  6 
S.  E.  Rep.  fl97;  Stamper  v.  Qarnett.  :81  Oratt  S60; 
and  foot-note  collecting  many  cases  on  this  subject. 
tBIli  by  Husband  and  Wife.— The  proposition  laid 
down  in  the  second  headnote  was  sustained  in 
Blackwell  v.  Braffff,  78  Va.  520;  McCulloufh  v.  Dash- 
lell,  85  Va.  41,  6  S.  E.  Rep.  010. 
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Beverly  R.  Wagoner  died  in  1809.  Gibson 
undertook  the  trust,  and  «eems  to  have  sold 
before  1816  three  of  the  tracts  of  land  and 
one  of  the  male  slaves.  In  April  1816  the 
County  court  of  Prince  William  made  an 
order  by  which  J.  Lawson,  commissioner 
of  the  court,  was  directed  to  settle  and  re- 
port the  account  of  John  Gibson,  as  trustee 
under  the  deed  from  B.  R.  Wag'oner ;  and 
in  May  of  the  same  year  the  commissioner 
returned  his  report.  In  this  report  Gibson 
is  charged  with  the  price  of  the  slave 
and    the    price    of    the    three    tracts 

214  *of   land;  though    the   deeds   for  the 
land  are  dated   after  the  return  of  the 

commissioner's  report,  and  express  only 
the  consideration  of  five  shillings.  Upon 
this  settlement,  Gibson  is  found  to  be  in 
advance  to  the  trust  fund  on  the  31st  of  De» 
cember  1815  $267  39-100.  The  commissioner 
also  reports  a  debt  due  to  John  Gibson,  jr., 
of  $1,080.70,  as  of  the  3d  of  April  1816. 
John  Gibson,  jr.,  was  a  lawyer,  and  the 
son  of  John  Gibson,  and  he  was  employed 
by  John  Gibson,  at  a  salary  of  $100  a  year, 
to  attend  to  the  business  in  the  courts,  in 
which  there  were  suits  pending  against 
Harrison's  estate,  and  he  was  also  to  attend 
to  the  management  and  sale  of  the  trust 
property ;  and  his  debt  consisted  of  charges 
for  services  rendered  to  B.  R.  Wagoner  be- 
fore the  creation  of  the  trust,  a  debt  due  by 
judgment  against  said  Wagoner,  and  for 
his  salary  of  SlOO  a  year  for  seven  years, 
with  interest.  The  commissioner  states  in 
his  report  that  he  submitted  it  and  the  state- 
ment of  the  account  to  Mrs.  Wagoner  and 
her  son-in-law,  Mr.  Russell  Harrison,  as 
the  present  representatives  of  B.  R.  Wag- 
oner, deceased,  for  their  inspection  and 
examination.  No  particular  exception  was 
by  them  taken  thereto,  except  as  relates  to 
the  salary  of  $100  per  annum  allowed  by 
the  trustee  to  John  Gibson,  jr. ;  to  which 
allowance  they  decidedly  object. 

At  the  May  term  of  the  court  an  order 
was  made  reciting  that  the  account  was 
returned  to  court  and  ordered  to  lay  over ; 
and  at  the  June  term,  there  was  an  entry, 
that  the  report,  with  the  exceptions  filed 
thereto,  was  taken  up  and  argued  by  coun- 
sel; on  consideration  whereof  the  court 
doth  overrule  the  exceptions,  and  confirm 
the  report  of  the  commissioner;  and  the 
report  and  account  are  ordered  to  be  re- 
corded. 

Mrs.  Wagoner  had  but  one  child,  and  she 
was  married  to   Russell  B.  Harrison ; 

215  and  by  deed   bearing  date    the  *^16th 
day  of  February   1817,    John   Gibson, 

Mrs.  Wagoner  and  Harrison  and  wife,  for 
the  consideration  of  $1,400  conveyed  to  John 
Gibson,  jr.,  the  remaining  tract  of  land 
conveyed  by  the  deed,  which  was  called  the 
Mansion  house  tract,  and  contained  two 
hundred  and  eighty  acres. 

Both  Mrs.  Harrison  and  her  husband  died 
in  the  life  time  of  her  mother;  the  first 
dying  in  May  1823,  and  Mr.  Harrison  in 
November  1835;  and  they  left  four  children, 
who  were  alive  at  the  death  of  their  grand- 
mother, Mrs.  Wagoner,  in   September  1840.  | 


The  only  acts,  so  far  as  appears  in  this 
case,  done  by  John  Gibson,  the  trusteCf 
after  the  settlement  of  his  account  in  1816, 
was  that  in  December  1816  he  enjoined  the 
removal  of  the  slaves  out  of  the  State  by 
Mrs.  Wagoner,  and  Harrison  and  wife.  In 
this  bill  he  charged  that  Russell  Harrison 
had  sold  one  of  the  slaves  to  a  person  who 
had  removed  her  out  of  the  State ;  and  he 
said  that  Mrs.  Wagoner  was  still  yonng 
enough  to  have  many  other  children.  It 
was  after  this  bill  was  filed  that  the  deed 
last  above  mentioned  was  executed.  And 
in  1830  Gibson  sold  eight  of  the  slaves,  one 
of  them  an  old  man  purchased  by  Mrs. 
Wagoner  for  forty  dollars.  The  slaves  sold 
for  $1,189  60-100,  and  of  the  proceeds  $771  65 
was  applied  to  pay  the  amount  of  a  decree 
recovered  against  Gibson  as  trustee;  and 
of  the  balance  all  but  $98  45  was  paid  to  or 
for  Mrs.  Wagoner.  Gibson  died  in  1833, 
without  having  settled  any  further  account 
of  his  actings  as  trustee. 

At  the  death  of  Mrs.  Wagoner  her  grand- 
son, Wm.  B.  Harrison,  was  of  the  age  of 
twenty-one  years ;  one  of  the  daughters  was 
married  in  1836,  and  another  in  1838,  both 
of  them  minors  when  they  were  married, 
but  over  twenty-one  years  in  1840;  the 
youngest  was  married  in  September 
216  1841,  then  a  minor.  After  the  Meath 
of  Mrs.  Wagoner  these  parties,  or 
some  of  them,  seem  to  have  instituted  ac- 
tions at  law  against  the  persons  in  posses- 
sion, to  recover  the  land  or  some  of  it,  sold 
by  Gibson ;  and  pending  these  suits,  prob- 
ably in  1846,  John  Gibson,  jr. ,  in  a  conver- 
sation with  William  F.  Purcell,  the  husband 
of  the  oldest  grand-daughter  of  Mrs.  Wa|^- 
oner,  said  to  him — **I  understand  you  intend 
to  sue  me  or  my  father's  estate,  respectin^^ 
these  trust  matters ;  if  so,  I  wish  you  would 
do  it  at  once,  while  I  am  alive  and  can  de- 
fend it."  He  was  dead  when  the  suits  were 
brought. 

In  April  1854  WilUam  B.  'Harrison,  then 
living  in  the  State  of  Ohio,  William  F. 
Purcell  and  wife  and  Bernard  G.  Hays  and 
wife,  then  living  in  Washington  city,  filed 
their  bill  in  the  Circuit  court  of  Prince 
William  county,  against  the  administratrix 
of  John  Gibson,  jr.,  who  had  been  one  of 
the  administrators  of  John  Gibson,  and  the 
heirs  of  John  Gibson,  the  elder,  the  admin- 
istrator of  J.  C.  Gibson,  another  adminis- 
trator of  John  Gibson,  the  elder, and  Thomas 
G.  Murray  and  Julia  his  wife,  the  said 
Julia  being  the  youngest  grand -daughter 
of  Mrs.  Wagoner,  in  which  they  set  out  the 
deed  of  trust  and  the  settlement  made  by 
the  commissioner  in  1816,  and  the  deeds 
made  by  John  Gibson.  They  insist  that  the 
commissioner  was  not  authorized,  by  the 
order  of  the  County  court  of  Prince  William, 
to  settle  or  state  the  claim  of  John  Gibson, 
jr. ;  and  the  statement  was  therefore  unau- 
thorized and  not  evidence;  and  that  the 
claim  itself  was  utterly  unjust  and  un- 
founded ;  that  John  Gibson  was  allowed  bj 
the  commissioner  5  per  cent,  on  his  receipts ; 
and  to  allow  this  charge  would  make  the 
expense   of  administering   the   trust  near 
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twenty -five   per   cent,    of   the   amount   re- 
ceived ;  and  thej  plead  the   statute  of  limi- 
tations to  all  but  the  four  last  items  of  the 
account.     They  refer  to  the  three  first 

217  deeds  as  ^stating*  only  a  nominal  con- 
sideration, and  made  after  the  settle- 
ment of  the  account  in  1816.  They  say  that 
the  price  of  only  three  of  the  tracts  and  one 
slave  is  charged  in  that  settlement;  and 
neither  Oibson,  in  his  lifetime,  nor  his  ad- 
ministrators, haying  made  any  other  settle- 
ment, the  plaintiffs  are  left  uninformed  as  to 
what  became  of  the  fourth  tract  or  its  pro- 
ceeds of  sale,  and  the  other  slaves,  'rhey 
therefore  pray  for  a  discovery  from  the 
defendants,  and  a  proper  settlement  of  the 
accounts  of  the  trustee. 

By  an  amended  bill,  they  say  that  the 
plaintiff,  Wm.  B.  Harrison,  resided  in  the 
State  of  Ohio  in  1840,  and  had  continued  to 
reside  in  that  state;  and  that  at  the  death 
of  Mrs.  Wagoner  the  female  plaintiffs  were 
femes  covert  and  continued  to  be  so. 

The  defendants  demurred  to  the  bill ;  but 
the  demurrer  was  overruled  as  to  the  ad- 
ministratrix of  John  Gibson,  jr.,  and  the 
administrator  of  J.  C.  Gibson,  another  ad- 
ministrator of  John  Gibson,  the  elder.  And 
thereupon  these  parties  answered  separately. 
They  both  rely  upon  the  lapse  of  time  which 
had  occurred  since  the  death  of  John  Gibson 
and  Mrs.  Wagoner,  and  the  death  of  all  the 
parties  who  could  give  any  information  on 
the  subject ;  and  they  say  that  they  know 
nothing"  themselves,  and  that  the  papers 
and  books  of  their  intestates  do  not  enable 
them  to  give  any  information,  except  that 
the  books  of  John  Gibson,  jr.,  contain  an 
account  of  the  sale  of  eight  negroes,  pur- 
porting^ to  be  the  negroes  conveyed  in  the 
deed  of  trust,  a  copy  of  which  his  admin- 
istratrix files  with  her  answer.  This  is  the 
sale  herein  before  referred  to. 

The    plaintiffs   took    testimony   to  prove 

the  value  of  the  land  sold  by  Gibson.     Some 

of  these  witnesses  speak  of  the  value  at  the 

time   of  giving  their  evidence  and  there  is 

nothing   very  definite  as  to  the  value 

218  at  *an  earlier  period.     The  cause  hav- 
ing been  removed  to  the  Circuit  court 

of  Culpeper  county,  came  on  to  be  finally 
heard  on  the  I7th  day  of  June  1859,  when  the 
court  made  a  decree  dismissing  the  bill, 
with  costs.  And  thereupon  the  plaintiffs 
applied  to  this  court  for  an  appeal ;  which 
was  allowed. 

C.  Robinson  and  J.  Alfred  Jones,  for  the 
appellants. 

Wm.  Green,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  bill  is  filed  against  the  heirs  and 
personal  representatives  of  a  ;  trustee.  It 
complains  of  a  breach  of  trust  on  the  part 
of  the  trustee,  the  waste  and  misapplication 
of  the  trust  subject ;  and  it  asks  for  a  dis- 
covery and  account.  The  transactions  of 
which  complaint  is   made  occurred  between 


eighteen  hundred  and  eight  and  eighteen 
hundred  and  eighteen,  nearly  sixty  years 
ago,  and  more  than  forty  years  before  the 
bill  was  filed.  The  complainants  admit 
they  are  without  any  definite  information 
in  respect  to  the  trust  property ;  and  they 
call  on  the  defendants  for  a  discovery.  All 
the  original  parties  are  dead ;  and  the  de- 
fendants say  they  have  no  knowledge  or 
information  on  the  subject;  nor  have  they 
possession  of  or  access  to  documents  or 
papers  other  than  the  records  of  the  court, 
throwing  any  light  upon  the  transactions 
of  the  trustee ;  and  they  rely  upon  the  stale- 
ness  of  the  demand  and  the  lapse  of  time 
as  a  bar  to  any  recovery  in  the  case. 

I  think  the  defence  is  a  good  one,  and 
ought  to  be  sustained.  I  do  not  rely,  how- 
ever, exclusively  upon  the  lapse  of  time  or 
the  laches  of  complainants.  While  the 
transactions  are  veiled  in  great  obscurity, 
there  is  enough  in  the  record  to  satisfy  the 
mind  that  the  trust  property  was  neither 
wasted   by    the    trustee    or   with    his 

219  *consent,  nor  converted  by  him  to  his 
own  use;  but  was  properly  applied  to 

the  purposes  contemplated  by  the  parties  to 
the  trust. 

By  the  provisions  of  the  deed  the  trustee 
was  not  only  authorized,  but  he  was  required 
to  sell  so  much  of  the  trust  property,  real 
or  personal,  as  was  necessary  to  discharge 
all  the  grantor's  debts,  and  also  the  debts 
due  and  recoverable  from  **the  estate  of 
Benjamin  Harrison  dec'd;  then  to  allow 
the  grantor,  out  of  the  proceeds,  a  genteel 
support  during  his  life;  and  the  residue 
of  such  proceeds  to  be  paid  to  Mrs.  Marga- 
ret L/.  Wag-oner,  the  wife,  yearly  and  every 
year  for  her  use,  so  long  as  she  shall  live." 
At  her  death  the  estate,  or  what  remained 
of  it,  the  trustee  was  directed  to  convey  to 
the  children  then  living  and  to  the  de- 
scendants of  those  that  were  dead.  This 
deed  was  executed  in  April,  1808.  The 
g-rantor  died  in  1809.  Between  the  date  of 
the  deed  and  the  1st  of  January  1816,  the 
trustee  paid  debts  of  the  grantor,  including* 
an  annual  allowance  to  Mrs.  Wagoner, 
amounting  to  $2,653  38  cents.  He  also 
satisfied  a  decree  against  the  estate  of  Ben- 
jamin Harrison,  dec'd,  amounting  to  1,781 
dollars.  There  was  in  addition  to  these 
debts  a  claim  held  by  John  Gibson,  jr., 
amounting  to  $1,080  for  services  rendered 
the  estate,  which  was  never  paid  by  the 
trustee. 

The  trust  deed  originally  embraced  four 
tracts  of  land;  one  of  these  was  sold  in 
1810  to  French,  another  to  Fox,  another  to 
Orem,  and  the  proceeds  applied  in  payment 
of  the  foregoing  debts.  Why  the  deeds  ex- 
ecuted to  some  of  these  purchasers  expressed 
a  nominal  consideration  only,  it  is  impos- 
sible now  to  say ;  but  this  is  not  very  ma- 
terial, as  the  purchase  money  was  faithfully 
accounted  for  by  the  trustee.  Indeed,  the 
complainants  concede  in  their  bill  that 
three  of  the  tracts  were  sold  and  the 
proceeds   properly    applied;  but    they 

220  ^insist  that  no  account  has  been  given 
of   the    fourth,    and   by   far  the  most 
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valuable  tract.     That  will  be  the  subject  of 
consideration  hereafter. 

It  appears  that  the  accounts  of  the 
trustee,  from  the  commencement  of  the 
trust  to  the  first  of  January  1816,  were  re- 
ferred to  a  commissioner  of  the  County 
court,  and  were  regularly  settled  by  him. 
The  affidavits  and  exhibits  filed  with  the 
commissioner,  show  that  all  the  transac- 
tions of  the  trustee  were  the  subject  of  rigid 
investigation,  and  that  the  sales  made  by 
him  were  perfectly  understood  and  ac- 
quiesced in  as  necessary  and  proper. 

When  the  account  was  completed,  it  was 
submitted  to  Mrs.  Wagoner  and  her  son- 
in-law,  Russel  Harrison,  for  examination. 
No  objection  was  made  by  either  of  them, 
except  to  the  claim  of  John  Gibson,  jr.,  for 
services  rendered  the  estate.  That  claim 
was  excepted  to  and  made  the  subject  of  a 
controversy  before  the  County  court,  at  the 
June  term,  1816.  The  exception  was  over- 
ruled, and  the  report  of  the  commissioner 
sustained  and  confirmed.  The  report  thus 
confirmed  showed  a  balance  due  the  trustee 
of  two  hundred  and  thirty-three  dollars  and 
39  cents,  and  the  sum  of  one  thousand  and 
eighty  dollars  and  17  cents,  due  John  Gib- 
son, jr.,  as  before  stated.  It  was  necessary 
to  make  some  provision  for  the  payment  of 
these  debts.  This  could  only  be  done  by 
a  sale  of  a  portion  of  the  slaves,  or  of  the 
only  remaining  tract  of  land  known  as  the 
**Mansion  house  tract."  The  trustee  was 
authorized  to  sell  both  or  either.  It  is 
highly  probable  that  Mrs.  Wagoner  and  her 
daughter  preferred  to  retain  the  slaves  and 
surrender  the  land.  Be  that  as  it  may,  it 
appears  that  afterwards,  on  the  16th  of 
February  1817  the  trustee  sold  and  conveyed 
thus  *  ^Mansion  house  tract''  to  John  Gibson, 
jr. ,  at  the  price  of  fourteen  hundred  dollars. 
This  sum  would  have  about  satisfied 
221  *'the  claims  of  the  trustee  and  John 
Gibson,  jr.  It  was  probably  so  ar- 
ranged and  agreed  by  the  parties,  as  we 
hear  nothing  of  these  debts  at  any  time 
after  this  sale. 

It  may  be,  as  insisted  by  complainants, 
that  the  fourteen  hundred  dollars  was  a 
very  inadequate  price  for  the  land.  It 
would  be  very  difficult,  in  1854,  when  this 
suit  was  brought,  to  fix  the  market  value 
of  280  acres  of  land  in  the  year  1817.  That 
the  transaction  was  perfectly  fair  and  sat- 
isfactory to  all  the  parties  is  proved  by  the 
fact  that  Mrs.  Wagoner,  the  widow,  Russel 
B.  Harrison  and  his  wite  Mrs.  Mary  Har- 
rison, united  with  the  trustee  in  executing 
the  deed  of  conveyance.  Mrs.  Wagoner  was 
the  life  tenant,  and  Mrs.  Harrison  would, 
in  all  human  probability,  survive  her 
mother,  and  thus  become  entitled  to  the 
estate  in  fee  simple.  They  were  then  the 
only  parties  interested  in  the  trust  property. 
Mrs.  Harrison,  it  appears,  died  in  1823, 
her  husband  in  1835,  and  Mrs.  Wagoner  in 
1840.  So  far  as  this  record  discloses,  neither 
of  them  made  any  objection  to  the  claim  of 
John  Gibson,  jr.,  after  the  decision  of  the 
County  court;  neither  made  any  complaint 
of  any  waste  or  improper  management,  or 


conversion  of  the  trust  property  by  the 
trustee,  or  by  his  connivance  or  consent. 

And  now  as  to  the  slaves  conveyed  in 
trust.  There  were  eight  originally;  three 
men,  two  women,  and  three  children.  One 
of  the  men  was  sold  by  the  trustee  in  1816, 
and  the  proceeds  applied  in  paying  debts. 
In  1830  seven  were  sold  by  the  trustee,  to 
satisfy  a  decree  against  the  estate  of  Beverly 
R.  Wagoner.  Of  these  seven,  two  only  were 
embraced  in  the  deed.  What  became  of  the 
others  it  does  not  appear.  As  five  of  them 
were  grown  in  1808,  when  the  deed  was  ex- 
ecuted, it  is  not  difficult  to  believe  that  in 
the  long  interval  between  that  period  and 
the  death  of  Mrs.  Wagoner,  in  1840,  they 
may   have   died   or   become  old  and 

222  worthless,    or   escaped    *into  a  non- 
slaveholding  State.     There  is  not  the 

slightest  reason  for  believing  that  the  trus- 
tee ever  appropriated  any  of  them  to  his 
own  use,  or  ever  permitted  any  one  else  to 
do  so,  without  accounting  for  the  proceeds. 
It  is  difficult  to  believe  that  Mrs.  Wagoner, 
who  was  directly  dependent  upon  the  labor 
of  these  slaves  for  the  support  of  herself 
and  her  grand-children,  would  have  con- 
sented to  such  a  violation  of  her  right  of 
property. 

The  female  complainants  were  married 
respectively  in  1836,  1838,  and  1841.  It  is 
probable  the  youngest  attained  the  age  of 
maturity  in  the  latter  year.  We  hear  noth- 
ing of  any  complaint  on  their  part,  or  on 
the  part  of  their  husbands,  until  fourteen 
years  after  the  death  of  Mrs.  Wagoner, 
when  this  suit  was  brought.  It  is  true  that 
in  1846  John  Gibson,  jr.,  seems  to  have  had 
some  notification  of  the  purpose  of  the  com- 
plainants to  institute  a  suit  against  him  or 
against  his  father's  estate;  and  he  then 
requested  one  of  the  complainants,  Judge 
Purcell,  if  such  was  their  intention,  to 
bring  the  suit  at  once,  while  he  was  alive 
and  could  defend  it.  They,  however,  did 
not  think  proper  to  pursue  that  course;  they 
waited  eight  years  longer,  until  after  the 
death  of  John  Gibson,  jr.,  and  the  death  of 
every  other  person  who  could  throw  any 
light  upon  these  transactions.  And  now 
they  call  upon  the  courts,  after  the  lapse  of 
forty  years,  to  set  aside  the  decision  of  the 
County  court  in  favor  of  John  Gibson's 
debt,  as  coram  non  judice,  to  re-open  for 
investigation  the  question  of  the  validity 
of  that  debt,  to  enter  into  an  inquiry  touch- 
ing the  sale  and  conveyance  of  the  real 
estate;  and  indeed  to  overhaul  all  the 
transactions  of  the  trustee,  upon  vague 
charges  and  surmises  of  a  violation  of  trust 
duties. 

It  is  impossible  that  any  such  investiga- 
tion   can   now  be  had ;  as  the  materials  for 
it    are   not   in   existence.     It  is  impossible 
that  justice  can  be  done  after  this  long 

223  '^lapse   of    time.      The   complainants 
are  not  entitled  to  the  aid  of  a  court 

of  equity  for  any  such  purpose.  They  have 
slept  upon  their  rights,  if  they  ever  had 
any.  It  is  a  familiar  doctrine  of  courts  of 
equity  that  nothing  can  call  forth  these 
courts   into   activity  but  conscience,   good 
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faith  and  reasonable  diligence.  Where 
these  are  wanting,  the  conrt  is  passive  and 
does  nothing.  I  shall  not  undertake  to  re- 
view the  cases,  or  to  discuss  the  principles 
bearing  upon  this  point.  The  whole  sub- 
ject has  been  repeatedly  considered  by  this 
court,  and  the  law  well  settled.  The  cases 
do  not  fix  any  period  as  limiting  the  demand 
for  an  account.  If,  from  the  delay  which 
has  taken  place,  it  is  manifest  that  no  cor- 
rect account  can  be  rendered,  that  any  con- 
clusion to  which  the  court  can  arrive  must 
at  best  be  conjectural,  and  that  the  original 
transactions  have  become  so  obscur^  by 
time  and  the  loss  of  evidence  and  the  death 
of  parties,  as  to  render  it  difficult  to  do  jus- 
tice, the  court  will  not  relieve  the  plaintiff. 
If,  under  the  circumstances  of  the  case,  it 
is  too  late  to  ascertain  the  merits  of  the 
controversy,  the  court  will  not  interfere, 
whatever  may  have  been  the  original  justice 
of  the  claim.  2  Lomax  on  Executors,  488, 
margin;  Carr'sadm'r  v.  Chapman's  Lega- 
tees, 5  Leigh  164;  2  Story's  Ekj.,  lu.  sec. 
1520  a. ;  Perry  on  Trusts,  sec.  869. 

It  is  urged,  however,  that  the  female 
complainants  were  infants  at  the  death  of 
their  mother ;  to  which  was  superadded  the 
disability  of  coverture.  On  the  contrary, 
at  that  time  they  were  all  adults,  with  the 
exception  of  one,  who  arrived  at  maturity 
in  1841.  It  is  true,  they  were  femes  covert, 
and  so  continued  to  the  institution  of  this 
suit.  But  the  bill  in  this  case,  though  in 
the  name  of  husbands  and  wives,  is  the 
bill  of  the  former  only ;  for  it  is  well  settled 
that  every  bill  by  husband  and  wife,  jointly 
claiming  in  right  of  the  wife,  is  the 
224  act  of  the  ^^husband,  though  in  right 
of  his  wife.  She  is,  however,  joined 
for  conformity.  Dandridge  v.  Minge,  4 
Rand.  397;  Caperton  v.  Gregory,  11  Gratt. 
505;  HiUis  V.  Hambleton,  adm'r,  10  Gratt. 
300. 

In  this  case  the  husbands  were  undet  no 
disability,  and  they  could  have  filed  this 
bill  as  easily  in  1840  or  1841  as  in  1854.  At 
that  time  John  Gibson,  jr.,  was  alive.  He 
alone  could  explain  the  origin,  character, 
and  grounds  of  his  claim  against  the  trust 
estate.  If  that  claim  was  valid,  the  sale 
and  conveyance  to  him  are  satisfactorily 
explained,  and  the  real  estate  fully  ac- 
counted for.  Indeed,  the  justice  of  this 
debt  being  conceded,  there  is  really  no 
ground  for  any  serious  controversy.  The 
propriety  and  necessity  of  bringing  the  suit 
in  the  life  time  of  John  Gibson,  as  com- 
plainants were  requested  to  do,  are  apparent. 
No  record  is  given,  no  reason  suggested  for 
this  delay.  And  although  the  time  which 
has  elapsed  since  the  death  of  Mrs.  Wagoner 
may  not,  of  itself,  constitute  a  statutory 
bar  to  the  claim,  still,  the  unaccountable 
neglect  of  the  parties  for  fourteen  years 
thereafter  to  prosecute  any  suit,  when  con- 
sidered in  connection  with  the  other  cir- 
cumstances, is  very  persuasive  against  the 
equity  and  justice  of  that  claim.  I  think 
they  fully  justified  the  court  below  in  dis- 
missing the  bill. 


For  these  reasons  I  am  of  the  opinion  the 
decree  should  be  affirmed. 

Decree  affirmed. 
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*Graeme  v.  Adams. 
March  Term,  1873,  Richmond. 


[14  Am.  Rep.  180.] 

I.  Contract— When  Usurious.*— A.  contracts  to  build 
for  G.  In  the  city  of  Richmond,  certain  houses,  ac- 
cordinar  to  a  plan  and  specifications,  for  the  sum  of 
164,700,  payable  in  annual  instalments  of  $12,000.  to 
bear  Interest  at  the  rate  of  $7  80 i>er  cent,  per  annam^ 
to  be  secured  by  deed  of  trust  on  the  property.  If 
the  interest  was  a  part  of  the  contract  price  of  the 
buildings,  the  contract  is  not  usurious.  If  It  was 
for  the  loan  of  money  or  other  thinar.  or  for  the 
forbearance  of  a  debt  due,  it  was  usurious. 

a.  New  Contract— When  Usurious.— A.  claims  that  he 
entered  into  another  subsequent  contract  with  G., 
which  was  to  bear  six  D«r  cent,  interest  If  the  first 
contract  was  usurious,  all  the  usury  included  in  it 
must  have  been  excluded  from  the  second,  or  it  is 
usurious. 

3.  Same— What  Necessary.- To  constitute  a  new  con- 
tract the  first  must  be  rescinded  and  set  aside  by 
the  parties  to  it  and  the  second  adopted  as  a  sub- 
stitute for  the  first,  with  the  intention  to  be  gov- 
erned thereafter  by  its  terms. 

4.  Same— When  Usurious.— The  price  under  which 
the  work  was  done  under  the  second  contract  was 
Just  as  much  arreater  than  that  provided  for  in  the 
first  as  the  difference  of  the  interest  on  that  first 
sum  at  six  and  $7  90 per  cent,  per  annum  for  the  whole 
time  of  the  credit  viz:  167,800;  and  when  the  work 
was  completed,  notes  payable,  as  agreed  on  in  the 
contract  were  taken,  bearinfir  six  per  cent.  Interest 
from  their  date  until  the  time  of  imyment  If  this 
addition  to  the  first  sum  contracted  for  was  for 
the  loan  of  money  or  lother  thinf,  or  for  the  for- 
bearance of  a  debt  due,  the  second  contract  is  usu- 
rious: but  if  it  was  not  for  such  loan  or  forbear- 
ance, it  was  not  usurious. 

5.  Forbearance— Definition  of.— Forbearance  in  the 
sense  of  the  statute  in  relation  to  usury,  is  the  sriv- 
inff  a  further  day  for  the  return  of  a  loan  when 
the  time  orlsrinally  agreed  on  is  passed ;  and  if  the 
rate  of  interest  agreed  on  for  such  forbearance  is 

over  six  per  cent,  per  annum,  it  is  usurious. 
226  *6-  Contract  —  Payable  in   Instalments— Tender 

of  Cash.— If  the  contract  for  the  price  of  the 
houses  was  payable  in  instalments  bearinar  inter- 
est that  contract  cannot  be  discharared  by  the  ten- 
der of  cash  at  the  time  when  the  buildinflrs  are 
completed.  A  debtor  has  no  rlarht  to  anticipate 
the  payment  of  a  debt  payable  at  a  future  day.  and 
bearing  interest  without  the  consent  of  the  cred- 
itor. 

The  case  is  fully  stated  by  Judge  Bouldin, 
in  his  opinion. 

Lyons  &  Sterne,  John  Howard  and  Mer- 
edith, for  the  appellant. 

Johnston  &  Williams,  and  Steger,  for  the 
appellees. 

*See  monographic  note  on  "Usury"  appended  to 
Coffman  v.  Miller,  S6  Gratt  OM:  also,  monofrraphic 
note  to  Fred  v.  Dixon,  87 Gratt  Ml.  on  "Interest" 
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BOULDIN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  of  the 
Chancery  court  of  the  city  of  Richmond, 
dissolving'  an  injunction  which  had  been 
awarded  the  testator  of  the  appellant,  and 
dismissing'  his  bill  with  costs. 

The  bill  charged  that  the  transaction 
therein  referred  to  was  usurious,  and  prayed 
that  the  question  might  be  tried  by  a  jury ; 
and,  on  motion  of  the  plaintiff,  a  jury  was 
empanelled  to  try  at  the  bar  of  the  court, 
**the  issue,  whether  the  transacticr.  it.  the 
said  bill  alleged  to  be  usurious  be  usurious 
or  no.  * '  The  trial  of  the  issue  was  regularly 
had  at  the  bar  of  the  court ;  and  on  the  21st 
day  of  November  1870  the  jury  rendered  a 
verdict  in  the  following  words:  *'We,  the 
jury,  find  that  the  transaction  in  said  bill 
alleged  is  not  usurious.  * '  On  the  jury  being 
polled,  one  of  the  jurors  said  that  the  ver- 
dict rendered  was  his  verdict,  **under  the 
instructions  of  the  court;'*  all  the  others 
as  respectively  called,  said  it  was  their  ver- 
dict. 

The  plaintiff  thereupon  moved  the  court 
to  set  aside  the  verdict,  and  order  a  new 
trial  of  the  issue ;  which  motion  was  con- 
tinued. On  a  subsequent  day,  to  wit :  on 
the  21st  of  December  1870,  the  court 
227  overruled  the  *motion  for  a  new  trial 
and  the  evidence  being  conflicting, 
refused  to  certify  the  facts  proved  on  the 
trial  of  the  issue;  to  which  opinion  and  ac- 
tion of  the  court  the  plaintiff  excepted. 

On  the  same  day  the  court,  approving  the 
verdict  of  the  jury,  entered  a  decree  dis- 
solving the  injunction  which  had  been 
awarded  in  the  cause,  and  dismissing  the 
plaintiff's  bill  with  costs,  and  from  that 
decree  Graeme  appealed  to  this  court. 

The  Chancery  court  having  refused,  and 
we  think  properly  refused,  to  certify  the 
facts  proved  on  the  trial  of  the  issue,  be- 
cause the  evidence  was  conflicting,  no 
question  of  fact  is  presented  for  the  consid- 
eration of  this  court.  We  cannot  enquire 
whether  the  finding  of  the  jury  is  Sustained 
by  the  evidence  or  not.  The  only  question 
before  us  is,  whether  the  Chancery  court  in 
giving  or  refusing  to  give  instructions  to 
the  jury,  or  in  opinions  expressed  in  the 
progress  of  the  trial,  erred  in  propounding 
the  law  of  the  case. 

It  is  contended  for  the  appellant,  that  the 
court  did  err : 

1.  In  refusing  to  give  the  instructions 
moved  by  appellant : 

2.  In  giving  other  and  different  instruc- 
tions in  lieu  thereof. 

The  questions  arose  as  follows: 
There  was  evidence  in  the  cause  showing, 
or  tending  to  show,  the  following  facts: 
That  in  July  1865,  an  agreement  was  entered 
into  between  John  Graeme  and  S.  H.  and  J. 
F.  Adams,  by  which  the  latter  agreed  to 
build  for  the  former  certain  houses  in  the 
city  of  Richmond,  according  to  plans  and 
speciflcations,  for  the  lumping  sum  of 
S54,700,  payable  in  annual  instalments  of 
$12,000,  to  bear  interest  at  the   rate  of  7  30 


per  cent,  per  annum,  and  to  be  secured 
228  by  a  deed  of  trust  on  the  *propcrty; 
that  afterwards,  to  wit,  on  the. 18th 
of  November  1865,  a  new  contract  was  en- 
tered into  between  the  parties,  by  which 
the  contract  price  of  the  buildine  wu 
changed  from  954,700  to  the  sum  of  &7,800, 
to  be  paid  in  like  annual  instalments  of 
$12,000,  but  bearing'  only  6  per  cent,  inter- 
est, instead  of  7  30;  that  the  sum  of  $3,100, 
the  difference  between  the  contract  price  of 
July  1865  and  that  of  November  1865,  was 
the  precise  amount  of  the  difference  between 
the  interest  on  the  first  contract  price  at 
7  30,  and  the  interest  on  the  same  sum  at  6 
per  cent. ;  that  in  the  progress  of  the  work, 
extra  work,  to  a  considerable  amount,  had 
been  done,  for  which  a  balance  of  ^,200 
was  claimed  as  unpaid,  in  addition  to  the 
contract  price;  that  on  a  final  settlement 
between  the  parties,  when  the  buildings 
were  completed,  the  Adams  claimed  of 
Graeme  $61,000;  that  Graeme  offered  to  settle 
at  the  lumping  sum  of  $60,000 ;  which  was 
promptly  accepted ;  that  the  sum  of  $57,800 
mentioned  in  the  contract  of  November  1865, 
and  the  balance  claimed  for  extra  work 
$2,200,  would  amount  to  the  exact  sum  of 
$60,000  offered  by  Graei^e  and  accepted  bj 
the  Adams ;  and  that  the  same  amount  would 
be  reached  by  taking  the  first  contract  price 
$54,700,  and  adding  thereto  $3,100,  the  dif- 
ference between  7  30  and  6  per  cent.,  and 
the  $2,200  claimed  for  extra  work. 

The  plaintiff's  counsel  then  asked  the 
court  to  instruct  the  jury  as  follows: 

**1.  If  from  the  evidence  the  jury  shall 
believe  that  the  defendant  contracted  to 
build  the  houses  of  the  plaintiff  upon  tenus 
of  credit,  the  payments  to  bear  interest  at 
the  rate  of  7  30  per  cent. ,  such-  contract  was 
usurious,  although  the  defendant  was  igno- 
rant at  ^he  time  that  it  was  usurious." 

**2.  If  the  defendants  set  up  a  new 
229 .  contract  subsequently  *made,  and  seek 
to  recover  upon  that  contract,  they 
must  prove  to  the  satisfaction  of  the  jnry, 
that  such  new  contract  was  made  and  ac- 
cepted by  both  parties;  and  that  all  the 
usury  in  the  first  contract  was  excluded 
from  it,  and  no  new  usurious  consideration 
included  in  it." 

''3.  That  if  the  defendant,  in  making 
the  new  contract,  knowingly  included  in  it 
any  sum  of  money  over  and  above  the  tme 
contract  price  of  the  work,  as  a  compensar 
tion  to  him  for  loss  of  interest,  then  the 
said  new  contract  is  usurious." 

*'4.  The  question  of  fraud  is  not  in  issue 
before  the  jury.  That  issue  is,  was  the 
transaction  usurious  or  not?  and  if  the  jury 
shall  be  of  opinion,  from  the  evidence,  that 
it  was  usurious,  then  it  is  void,  whether  it 
be  fraudulent  or  not." 

**5.  To  constitute  a  new  contract,  the 
jury  must  be  satisfied  that  the  first  contract 
was  abandoned  and  surrendered  by  the  par- 
ties thereto,  and  that  the  contract  of  the 
18th  of  November  1865  was  executed  and 
delivered  by  said  parties  as  a  substitute 
therefor.  But  if  the  jury  shall  believe  that 
said  contract  of  November  1865  was  intended 
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by  said  parties  to  be  a  modification  of  the 
first  contract,  and  made  to  assure  its  per- 
formance, then  it  is  not  a  new  contract." 

**6.  If  from  the  evidence  the  jury  shall 
believe  that  upon  the  final  settlement  of  the 
accounts  between  John  Graeme  and  S.  H. 
and  J.  F.  Adams,  the  balance  stated  was 
made  up  of  the  contract  price  for  the  work 
and  the  price  of  extra  work  done  by  the 
Adams,  (after  crediting  payments  for  extra 
work,)  and  a  sum  of  $3,100;  which  sum  was 
the  exact  amount  of  the  usurious  interest 
upon  the  contract  price  for  the  whole  term 
of  credit,  at  the  rate  of  7  30  per  cent,  per 
9.nnum,  and  for  the  balance  thus  ascer- 
tained,    the     said     Grseme    executed 

230  *his  negotiable  notes  with  interest  at 
the  rate  of  six  per  cent,    per  annum, 

then  the  transaction  was  usurious,  and  the 
jur^  must  find  for  the  plaintiff.*' 

**7.  A  loan  or  forbearance  of  money  to  be 
paid  at  a  future  day  for  more  than  six  per 
cent,  is  usurious;  and  if  therefore  the  jury 
shall  be  satisfied  by  the  evidence,  that  the 
defendants  charged  the  plaintiffs  more  than 
six  per  cent,  for  the  forbearance  of  .the  pay- 
ment of  the  buildings,  in  the  ,  manner  and 
to  the  extent  expressed  in  the  notes  which 
were  executed  by  the  plaintiff  to  the  de- 
fendants, then  the  transaction  is  usurious. ' ' 

The  defendants  then  moved  certain  in- 
structions, which  it  is  unnecessary  to  re- 
peat, as  no  question  arises  thereon. 

The  court  refused  to  give  the  instructions 
as  asked  for  by  the  parties  respectively, 
and  gave  the  following: 

**1.  If  from  the  evidence  the  jury  shall 
believe  that  the  defendants  contracted  to 
build  the  houses  of  the  complainant  Grseme 
upon  terms  of  credit,  the  pa3rments  to  bear 
interest  at  the  rate  of  7  30  per  cent. ,  in 
such  case  the  question  whether  such  con- 
tract was  usurious  or  not  usurious  will  de- 
pend on  the  further  question,  whether  the 
reservation  of  the  rate  of  7  30  per  cent,  was 
directly  or  indirectly  for  the  loan  or  for- 
bearance of  money  or  other  thing,  or 
whether  it  was  a  part  of  the  consideration 
for  buildinp;'   the  houses. 

**If  the  jurjr  believe  from  the  evidence 
that  it  was  for  the  loan  of  money  or  other 
thing,  directly  or  indirectly,  or  for  the  for- 
bearance of  a  debt  due,  then  such  contract 
was  usurious,  although  the  defendants  were 
ignorant  at  the  time  that  it  was  usurious. 

**On  the  other  hand,  if  they  believe  it 
was  part  of  the  consideration  for  building 
the  houses,  a  part  of  the  contract  price,  it 
was  not  usurious. 

'^2.  If  the  defendants  set  up  a  new  con- 
tract subsequently  made,  and  seek  to 

231  recover  on  that  contract,    they  *must 
prove  to  the   satisfaction  of  the  jury, 

that  such  new  contract  was  made  by  the 
complainant  and  accepted  by  the  defend- 
ants. And  if  the  jury  believe  that  the  first 
contract  was  usurious  they  must  be  also 
satisfied  that  all  the  usury  in  the  first  con- 
tract was  excluded  from  such  new  contract ; 
and  that  no  usurious  consideration  was  in- 
cluded in  such  new  contract." 
"3.  That  if  the  defendants,    in   making 


the  new  contract,  included  in  it  any  sum  of 
money  over  and  above  what  the  jury  shall 
find  to  have  been  the  amount  of  the  true 
contract  price  of  the  work,  and  that  the  sum 
so  included  in  such  new  contract,  was  in- 
tended to  be  a  compensation  to  them  for  the 
loss  of  interest  on  a  loan  or  for  the  forbear- 
ance of  a  debt  due,  and  that  the  interest 
for  such  loan  or  forbearance  was  at  a  greater 
rate  than  six  per  cent,  per  annum,  then 
such  new  contract  was  usurious. 

^*4.  The  question  of  fraud  is  not  in  the 
issue  before  the  jury;  that  issue  is,  was 
the  transaction  usurious  or  not?  If  the 
jury  shall  be  of  opinion  from  the  evidence 
that  it  was  usurious,  then  it  is  void,  whether 
it  be  fraudulent  or  not. 

*'S..  To  constitute  a  new  contract,  the  jury 
must  be  satisfied  that  the  first  contract  was 
rescinded  and  set  aside  by  the  parties 
thereto ;  and  that  the  contract  of  the  18th 
of  November  1865  was  executed  and  deliv- 
ered by  Graeme  and  Hunter  and  wife,  and 
accepted  by  the  defendants,  as  a  substitute 
therefor;  and  that  it  was  the  intention  of 
the  parties  to  be  governed  thereafter  by  the 
terms  of  the  said  second  contract. 

'*6.  If  from  the  evidence,  the  jury  shall 
believe  that  upon  the  final  settlement  of 
accounts  between  John  Graeme  and  8.  H. 
and  J.  F.  Adams,  the  balance  stated  was 
made  up  of  the  contract  price  for  the  work 
and  the  price  of  extra  work  done  by 
232  the  Adams,  ( after  *credi ting  payments 
for  the  extra  work,)  and  a  sum  of 
$3,100;  and  the  jury  shall  find  that  the  sum 
of  $3,100  was  the  exact  amount  of  interest 
upon  the  contract  price  for  the  whole  term 
of  the  credit,  at  the  rate  of  7  30  per  cent. 
per  annum ;  and  for  the  balance  thus  ascer- 
tained the  said  Graeme  executed  his  negoti- 
able notes  with  interest  at  the  rate  of  six 
per  cent,  per  annum ;  then,  if  the  jury  fur- 
ther believe  that  the  said  sum  of  $3,100  was 
for  interest  for  the  loan  of  money  or  other 
thing,  directly  or  indirectly,  or  for  the  for- 
bearance of  a  debt  due,  then  such  contract 
was  usurious ;  but  if  the  jury  believe  that 
said  sum  was  not  for  such  loan  or  forbear- 
ance, then   the   transaction   was  not  usuri- 


»> 


ous. 

And  then,  at  the  instance  of  the  plaintiff's 
counsel,  who  moved  the  court  to  explain  the 
meaning  of  the  word  forbearance,  as  used 
in  the  instructions,  the  court  gave  to  the 
jury  the  following  explanation: 

**The  Ircgislature  uses  two  words," 
'loan,'  'forbearance.'  It  did  not  use  those 
two  words  in  the  same  sense. 

''When  the  word  loan  was  used,  it  meant 
'a  delivery  of  something  to  another  for  his 
temporary  use,  which  he  is  to  return  to  its 
owner  at  the  expiration  of  his  term.'  '*A 
forbearance  is  the  giving  of  a  day  for  the 
return  of  the  loan ;  or,  more  properly,  sig- 
nifies the  giving  a  further  day  when  the 
time  originally  agreed  on  is  passed." 

"The  latter  clause  of  this  definition  is 
referred  to  as  more  clearly  indicating  what 
in  the  view  of  the  court ;  constitutes  a  for- 
bearance." "When  the  time  originally 
agreed   on   is   passed,    and   another  day  is 
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griven,  that  is  forbearance ;  and  if  the  rate 
of  interest  is  above  six  per  cent,  it  is 
usurious."  *' For  instance,  if  A.  lends  B. 
SlOO  for  three  months,  at  6  per  cent,  inter- 
est, that  is  a  lawful  loan ;  if  at  or  before 
the  time  the  $100  becomes  payable,  B.  can- 
not pay,   and   further   time  is  agreed 

233  on,  ^that  is  forbearance ;  and  if  more 
than  6  per  cent,  is   also  agreed  on,  it 

will  be  usurious  and  void." 

*'When  the  houses  were  completed  there 
was  a  present  debt  owing  by  Graeme  to  S. 
H.  and  J.  F.  Adams,  payable  at  a  further 
day.  There  was  no  debt  until  the  houses 
were  completed.  If  there  was  an  agreement 
to  give  a  further  day  after  the  time  origi- 
nally agreed  on  was  or  should  be  passed, 
then  if  more  than  legal  interest  was  charged 
it  was  usurious." 

"What  is  the  time  originally  agreed  on, 
and  whether  or  not  there  was  an  agreement 
for  a  further  day,  are  questions  of  fact  for 
the  jury." 

After  the  case  had  been  argued  and  sub- 
mitted to  the  jury,  one  of  the  jury  asked 
the  court  to  state  what  would  be  the  effect 
of  a  tender  of  the  money  by  the  plaintiff  to 
the  defendants  upon  the  completion  of  the 
buildings  erected  by  the  defendants  for  the 
plaintiff;  and  the  court  said: 

*'If  the  contract  for  the  price  of  the  houses 
was  payable  in  instalments  bearing  inter- 
est, that  contract  could  not  be  discharged 
by  the  tender  of  cash  at  the  time  when  the 
buildings  were  completed." 

To  all  of  which  opinions,  instructions  and 
action  of  the  court,  the  plaintiff  by  counsel 
excepted. 

It  is  insisted  for  the  appellant,  that  the 
Chancery  court  erred  in  refusing  to  give 
the  instructions  asked  for  by  his  counsel, 
and  in  giving  the  instructions  which  were 
given  by  the  court. 

The  instructions  thus  given  seem  to 
cover  the  whole  case ;  and  without  entering 
upon  a  critical  examination  of  the  several 
instructions  given  and  refused  by  the  court, 
which  we  deem  unnecessary,  we  are  of 
opinion,  that  the  instructions  correctly 
propounded  the  law  of  the  case,  and  that 
there  was  no  error  in  giving  them  in  lieu 
of  the  instructions  moved  by  the  plain- 
tiff. 

234  *Usury  can  only  attach  to  a  loan  of 
money;  or   to    the    forbearance    of  a 

debt.  It  is  well  settled  that  on  a  contract 
to  secure  the  price  or  value  of  work  and 
labor  done  or  to  be  done,  or  of  property 
sold,  the  contracting  parties  may  agree 
upon  one  price  if  cash  be  paid,  and  upon 
as  large  an  addition  to  the  cash  price  as 
may  suit  themselves,  if  credit  be  given; 
and  it  is  wholly  immaterial  whether  the 
enhanced  price  be  ascertained  by  the  simple 
addition  of  a  lumping  sum  to  the  cash  price, 
or  by  a  percentage  thereon.  In  neither 
case  is  the  transaction  usurious.  It  is 
neither  a  loan  or  the  forbearance  of  a  debt, 
but  simply  the  contract  price  of  work  and 
labor  done  or  property*  sold ;  and  the  differ- 
ence between  cash  and  credit  in  such  cases, 
whether  six,  ten   or  twenty  per  cent,  must 


be  left  exclusively  to  the  contract  of  the 
parties ;  and  no  amount  of  difference  fairly 
agreed  on  can  be  considered  illegal.  It  is 
confounding  subjects  and  terms  wholly  dis- 
similar and  distinct,  to  treat  such  contracts 
as  usurious,  as  coming  within  the  definition 
either  of  a  loan  of  money  or  other  thing, 
or  the  forbearance  of  a  debt. 

In  all  cases  where  property,  goods  or 
things  in  action,  and  the  like  are  bona  fide 
sold,  or  contracts  are  made  for  service,  in- 
stead of  for  money  or  other  thing  advanced, 
"the  courts  hold  that  usury  cannot  attach 
for  the  want  of  a  loan.  There  is,  in  such 
case,  no  element  of  a  loan,  nor  any  for- 
bearance of  a  debt,  in  the  sense  of  the  stat- 
ute. See  Tyler  on  Usury,  ch.  10,  11,  pp. 
110  to  143,  inclusive,  where  the  subject  is 
fully  treated,  and  all   the  authorities  cited. 

In  the  case  of  Beete  v.  Bid  good,  14  Bug. 
C.  Lr.  R.  8,  Ld.  Tenderton  refers  to  the  dis- 
tinction we  have  been  considering,  and 
says:  "The  agreement  was  founded  partly 
on  what  was  considered  its  price  if  paid 
for  at  a  future  day.  The  only  difl&culty  has 
been  occasioned  by  calling  the  difference 
between  ,  these  two  prices  interest; 
235  *but  it  is  our  duty  to  look  not  at  the 
form  and  words,  but  at  the  substance 
of  the  transaction."  And  he  held  the  con- 
tract legal  notwithstanding  the  increased 
price  given  for  the  credit  was  called  inter- 
est, and  exceeded  the  legal  rate.  This  ad- 
dition was  regarded  a  part  of  the  contract 
price. 

The  principle  thus  announced,  will  be 
found  to  be  fully  sustained  by  the  author- 
ities examined  and  cited  by  Mr.  Tyler  in 
his  recent  work  on  Usury,  ubi  sup. ;  and 
the  same  xnrinciple  has  been  recognized  by 
this  court  in  the  recent  case  of  Knaker  v. 
Shields,  20  Gratt.  377.  There  a  sum  of 
money  called  interest  was  added  to  the 
principal  of  the  deferred  instalments,  and 
bore  interest  when  due  as  a  part  of  the 
principal.  It  was  objected  to  as  illegal. 
The  objection  was  overruled,  and  the  court 
said:  "In  fact  the  interest  is  part  of  the 
purchase  money  of  the  land,  and  in  effect 
is  principal ;  being  thus  a  part  of  the  pur- 
chase money  of  the  land,  and  principal,  not 
interest,  no  amount  thus  bona  fide  added  as 

?rincipal  could  make  the  debt  usurious, 
^hat  addition  is,  and  of  necessity  must  be 
regulated  by  the  contract  of  the  parties, 
and  not  by  law.  For  the  same  principle 
see  5  Rob.  Prac,  p.  466-7,  and  cases  cited. 
In  Hogg  V.  Ruffner,  1  Black.  U.  S.  R.  115, 
118-19,  Justice  Grier  delivering  the  opinion 
of  the  court,  in  an  analagous  case,  says, 
after  referring  to  Crawford  v.  Johnson,  11 
Ind.  R.  258:  "But  it  is  manifest  that  if  A. 
propose  to  sell  to  B.  a  tract  of  land  for 
$10,000  cash,  or  for  $20,000  payable  in  ten 
annual  instalments,  and  if  B.  prefers  to 
pay  the  larger  sum  to  gain  time,  the  con- 
tract cannot  be  called  usurious.  A  vendor 
may  prefer  $100  in  hand  to  double  the  stun 
in  expectancy,  and  a  purchaser  may  prefer 
the  greater  price  with  the  longer  credit; 
and  one  who  will  not  distinguish  between 
things    that    differ,     may    say     with   ap- 
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236  parent  truth,  that  B.  pays  *a  hundred 
per   cent,   for  forbearance;  and   may 

assert  that  such  a  contract  is  usurious. 
But  whatever  truth  there  may  be  in  the 
premises,  the  conclusion  is  manifestly 
erroneous.  Such  a  contract  has  none  of  the 
characteristics  of  usury;  it  is  not  for  a 
loan  of  money  or  forbearance  of  a  debt. '  * 

We  think  the  instructions  of  the  court, 
touching  the  question  of  usury,  taken  as  a 
whole,  are  in  strict  accordance  with  the 
principles  announced,  and  there  is  no  error 
therein. 

But  the  appellant's  counsel  insist  that 
the  6th  instruction  of  the  court  is  erroneous, 
unintelligible,  and  calculated  to  mislead 
the  jury.  We  think  there  is  nothing  in 
that  instruction  of  which  the  appellant  has 
cause  to  complain.  It  was  based  on  evi- 
dence in  relation  to  the  final  settlement 
between  Graeme  and  the  Adams,  and  was 
given  as  a  substitute  for  the  6th  instruction 
asked  by  the  appellant;  and,  in  substance 
and  effect,  it  merely  left  it  to  the  jury  to 
determine  whether  the  $3,100  added  to  the 
original  contract  price  of  the  work  was 
usurious  interest,  or  a  part  of  the  contract 
price  of  the  btiildings.  In  giving  the  in- 
structions the  Chancery  court  used  almost 
identically  the  words  of  Judge  Grier  in 
Hogg  V.  Ruffner,  defining  usury.  He  says, 
p.  118:  **To  constitute  usury  there  must  be 
either  a  loan  and  a  taking  of  usurious  in- 
terest, or  the  taking  of  more  than  legal 
interest  for  the  forbearance  of  a  debt  or 
sum  of  money  due. ' ' 

The  instruction  says :  **If  the  jury  further 
believe  that  the  said  sum  of  $3,100  was  for 
interest  for  the  loan  of  money  or  other 
thing,  directly  or  indirectly,  or  for  the  for- 
bearance of  a  debt  due,  then  such  contract 
was  usurious. "  The  use  o'f  these  words,  **for 
the  forbearance  of  a  debt  due,"  it  is  con- 
tended, renders  the  instruction  ambiguous 
and  unintelligible,  and  therefore  erroneous, 
as  calculated  to  mislead  the  jury.     We 

237  have  seen  that  they  *are,  in  substance, 
and  almost  to  the  letter,  the  same  used 

by  Judge  Grier  in  defining  usury ;  and  we 
are  of  opinion,  as  applied  to  the  case  before 
the  court,  they  were  appropriate,  and  not 
calculated  to  mislead  the  jury. 

It  is  further  urged  that  the  court  below 
erred  in  saying  to  the  jury,  in  reply  to  a 
question  of  a  juror,  that  **If  the  price  of 
the  houses  were  payable  in  instalments 
bearing  interest,  that  contract  could  not  be 
discharged  by  the  tender  of  cash  at  the  time 
when  the  buildings  were  completed." 

The  opinion  thus  expressed  we  think  un- 
questionably correct.  A  debtor  has  no 
right  to  anticipate  the  payment  of  a  debt, 
payable  at  a  future  day,  and  bearing  inter- 
est, without  the  consent  of  the  creditor. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  complained  of;  and  that 
the  same  be  affirmed,  with  costs  to  the  ap- 
pellant. 

Decree  affirmed. 


238 


*Turpin  v.  Sledd's  Ex'or. 
March  Term.  1873,  Riclimond. 


I.  Action  of  DeM— Bond— Payable  in  **aold  or  Sliver/'— 

T.  execates  his  bond  to  S.  by  which  on  demand  he 
promises  to  pay  to  S.  In  crold  or  silver  or  the  equlv 
alent  thereof,  t2,4O0.    This  is  a   promise  to  pay 
$2,400  in   fiTold  or  silver  coin  or  the   equivalent 
thereof:  and  debt  may  be  maintained  upon  it. 

a.  Bond— Consideration— Usury.— The  bond  waA  dated 
in  May  1866,  and  the  consideration  proved  was  a 
debt  due  before  the  war  of  ancertain  amount,  and 
•1,670  in  United  States  currency  advanced  at  the 
date  of  the  bond,  when  this  currency  was  as  120 
1-8  for  flTold  and  121  for  silver.  As  it  does  not  ap- 
pear what  was  the  amount  of  the  ante-war  debt, 
usury  is  not  proved. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Powhatan  county,  brought  in  Sep- 
tember 1869,  by  James  V.  Sledd's  ex'or 
against  Thomas  J.  Turpin.  The  action 
was  founded  on  a  bond,  as  follows:  $2,400. 
On  demand,  for  value  received,  I  promise 
to  pay  to  James  V.  Sledd  or  his  assigns,  in 
gold  or  silver,  or  the  equivalent  thereof, 
the  sum  of  twenty-four  hundred  dollars; 
and  for  the  payment  of  which  I  bind  my- 
self, my  heirs,  ex'ors,  &c.,  firmly  by  these 
presents.  Witness,  my  hand  and  seal,  this 
8th  day  of  May  1866.  Thomas  J.  Turpin, 
(seal.)  The  declaration  claims  the  sum  of 
twenty-four  hundred  dollars,  with  legal  in- 
terest from  the  8th  of  May,  1866,  in  gold  or 
silver,  or  the  equivalent  thereof ;  and  it  sets 
out  the  bond  accurately. 

The  defendant  demurred  to  the  declara- 
tion ;  but  the  court  overruled  the^  demurrer ; 
and  he  then  filed  the  pleas  of  payment  and 
usury ;  on  which  issues  were  made  up. 
239  *On  the  trial  the  jury  found  spe- 
cially the  facts  of  the  execution  of  the 
bond  and  payment  of  interest  thereon  until 
the  8th  of  May  1868 ;  and  that  the  balance 
had  not  been  paid.  That  at  the  time  of  the 
execution  of  the  bond  the  defendant  was 
indebted  to  James  V.  Sledd,  the  obligee, 
for  a  balance  due  upon  a  debt  contracted 
some  time  before  the  war;  that  there  was 
no  evidence  as  to  what  was  the  amount  of 
that  indebtedness ;  that  at  the  time  of  the 
execution  of  the  bond  Sledd  lent  to  the  de- 
fendant a  further  sum  of  money,  amounting 
to  about  $1,670  in  United  States  treasury 
notes,  or  in  National  Bank  notes ;  and  that 
this  last  sum,  together  with  the  sum  due  as 
aforesaid,  made  the  consideration  of  the 
bond ;  and  the  value  of  said  notes  at  the 
time,  as  compared  with  gold  and  silver, 
was  gold  129%  and  silver  about  121.  If 
upon  these  facts  the  law  was  for  the  plain- 
tiff, then  they  found  for  the  plaintiff  the 
said  sum  of  $2,400,  with  interest  from  the 
8th  of  May  1868  till  paid ;  the  same  to  be 
paid  in  gold  or  silver  or  its  equivalent.  If 
the  law  be  for  defendant,  then,  &c. 

Upon  this  verdict  the  court  rendered  a 
judgment  in  favor  of  the  plaintiff,  that  he 
recover  against  the  defendant  the  sum  of 
twenty-four  hundred  dollars,  the  debt  in  the 
said  verdict  ascertained,  with  legal  interest 
thereon  from  the  8th  of   May  1868  till  paid, 
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and  his  costs.  And  thereupon  Turpin  ap- 
plied to  this  court  for  a  supersedeas ;  which 
was  allowed. 

Mosbjy  for  the  appellant. 

Tabb,  Page  &  Maury,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

The  court  is  of  opinion  that  the  bond  upon 
which  this  suit  was  brought,  is  an  obliga- 
tion to  pay  a  certain  sum,  that  is  2,400  dol- 
lars,   in    money,    that   is    to    say,    gold  or 

silver,  meaning  gold  or  silver  coin, 
240      not  bullion.     The  ^transaction  shows 

this:  It  was  not  a  sale  of  bullion,  but 
a  contract  to  pay  a  debt,  ascertained — 2,400 
dollars — Not  paper  dollars,  but  gold  or  sil- 
ver. In  this  obligation  **gold  or  silver,"  is 
evidently  named  as  the  standard  of  value, 
and  as  such,  gold  or  silver  coin  could  only 
have  been  meant.  For  whilst  the  obligor 
is  not  absolutely  required  to  pay  in  that 
coin,  he  is  absolutely  required  to  pay  that 
or  its  equivalent.  He  must  pay  2,400  dol- 
lars, gold  or  silver  being  the  standard.  He 
may  pay  it  in  either,  but  if  not  paid  in  one 
or  the  other,  he  may  pay  it  in  National 
Bank  notes,  or  other  currency,  in  an  amount 
equal  to  twenty-four  hundred  gold  dollars, 
or  silver  dollars,  at  his  option.  Such  being 
the  obligation  of  the  plaintiff  in  error,  it  is 
a  contract  for  a  sum  certain  in  money ;  and 
although  he  has  the  privilege  to  discharge 
it  with  an  equivalent  of^bank  notes  or  other 
inferior  currency,  debt  will  lie,  as  was  held 
by  this  court  in  Butcher  v.  Carlile,  12 
Gratt.  520.  The  court  is,  therefore,  of 
opinion  that  the  demurrer  was  properly 
overruled. 

Upon  the  second  assignment  of  errors, 
the  court  is  of  opinion  that  the  judgment 
of  the  court  below,  on  the  special  verdict, 
is  correct.  The  doctrine  is  well  settled, 
that  upon  the  plea  of  usury,  the  onus  lies 
upon  the  defendants.  The  statute  of  usury 
being  highly  penal,  strict  proof  is  required. 
Brockenbrough's  ez'ors  V.  Spindle's  adm'rs, 
17  Gratt.  p.  21.  In  this  case  the  defendant 
has  failed  to  show  that  the  consideration 
of  the  bond,  or  any  part  of  it,  is  usurious. 
And  the  defendant  in  error,  by  his  counsel, 
having  waived  any  right  he  may  have  to  a 
judgment  for  gold  or  its  equivalent ;  and 
having  withdrawn  his  assignment  of  error, 
that  the  court  below  did  not  render  such 
judgment,  the  court  is  of  opinion  that  there 
is  no  error  in  the  record  for  which  the 
judgment  should  be  reversed.  Let  it  be 
affirmed. 

Judgment  affirmed. 


241  ♦Perry  v.  Smoot  &  als. 

March  Term,  1873,  Ricliinond. 

Will— Investment  In  State  Bonds.*— S.  made  his  will 
In  1858,  and  died  in  July  1867.  He  firave  to  his 
daaffhters  S.  and  C  each  ten  thousand  dollars,  to 

♦See  principal  case  cited  in  Cooper  v.  Cooper,  77 
Va.  203. 


be  realized  out  of  his  estate  by  sale  or  othervise, 
as  early  as  practicable  after  his  decease;  and 
directed  his  executors  to  invest  the  said  legacies 
in  the  bonds  of  the  State  of  Virginia,  in  the  names 
of  S.  and  C.  The  residue  of  his  estate  he  gxvt  to 
his  two  sons,  who  were  his  partners  in  business, 
and  who  he  appointed  executors.  When  S.  died 
his  danarhter  C.  was  over  twenty -one  years  of  a«^e. 
and  capable  of  understanding  her  rights.  The 
executors  did  not  invest  the  910,000  left  to  her.  bat 
retained  it  in  their  hands  with  her  knowledge, 
and  as  they  aver,  by  express  asrreement  with  her, 
and  paid  her  the  interest  rerularly  upon  it  Held: 
In  the  condition  of  the  country  from  18fl7  to  1870,  the 
executors  were  well  justified  in  not  InvesUnff  the 
money  in  State  bonds. 

Charles  C.  Smoot  a  citizen  of  Alexandria 
died  in  July  1867,  leaving  a  will  which  was 
executed  in  1858.     For  years  before  the  date 
of  his  will  and  until   his  death   he  was  en- 
gaged   in  a  mercantile  business,  with  his 
two  sons  Charles  C.    Smoot,    jr. ,    and  John 
B.  Smoot  as  partners.     By  his  will  he  gave 
two  houses  and  lots  in    the  city  of  Alexan- 
dria to  his  daughter  Mary  Ann  the  wife  of 
John  Perry,  and  he  gave  to  his  two  unmar- 
ried  daughters,    Susannah    .^delaide,    and 
Catharine  Florence  Smoot,  each  the  sum  of 
ten  thousand  dollars,    to  be  realized  out  of 
his  estate  by  sale  or  otherwise,  as  early  as 
practicable  after  his  decease ;  and  he  directs 
his  executors  to  invest   the  said  legacies  in 
the  stock  or  bonds  of  the  State  of  Virginia, 
and   in    the    names  of  his  said  daughters 
Susannah    Adelaide    and     Catharine 
242      Florence  severally,  *which  said  lega- 
cies he  gave  to  his  said  two  daughters 
for  their  sole  and  separate  use  and  property, 
free  and  exempt  from  the  debts,  liabilities^ 
and  control  of  any  husband  either  of  them 
may  marry,  with  power  of  disposition  either 
in  their  life  time  or  by   last  will.     He  gave 
all  the  rest  of  his  estate,  both  real  and  per- 
sonal, to  his  two  sons  Charles  C.  and  John 
B.'  Smoot ;  and  he  appointed   them   his  ex- 
ecutors. 

In  1869  Catharine  Florence  Smoot  having 
married  Wm.  Perry,  a  suit  was  instituted 
by  them,  and  afterwards  in  the  name  of 
Catharine  Florence  by  her  next  friend, 
against  Charles  C.  and  John  B.  Smoot,  as 
executors  of  Charles  C.  Smoot  deceased; 
and  in  the  bill  it  was  charged  that  the  tes- 
tator left  an  estate  of  not  less  than  $150,000; 
that  the  investment  of  the  $10,000  left  the 
plaintiff  might  have  been  made  within  six 
months  after  his  death ;  but  the  executors 
had  chosen  to  retain-  the  money  in  their 
own  hands,  paying  her  simply  six  per  cent, 
interest  upon  it ;  that  in  failing  to  make 
the  investment  they  had  been  unfaithful  to 
the  trust  reposed  in  them,  and  had  greatly 
injured  the  plaintiff.  The  prayer  of  the 
bill  was  that  the  defendants  may  be  required 
to  purchase  for  the  plaintiff  as  much  State 
stock  as  might  have  been  purchased  with 
10,000,  at  the  time  the  investment  ought  to 
have  been  made,  and  for  general  relief. 

The  executors  answered  the  bill.  They 
say  that  the  estate  of  their  testator  was 
worth    about   $60,000,    instead   of  $150,000. 
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That  the  devise  to  Mary  Ann  Perry  and 
Susannah  Adelaide  who  had  married 
Thomas  Perry,  had  long  since  been  paid 
and  satisfied.  That  the  plaintiff  at  the 
death  of  their  testator  was  twenty -three 
years  of  age,  intelligent,  and  fully  informed 
of  her  rights ;  that  the  respondents  paid  her 
the  interest  on  the  $10,000  from  the  death 
of-  their  testator,  and  she  received  the 

243  *same   in   accordance   with  an  agree- 
ment between  them  to  that  effect.     It 

is  true  that  they  had  not  invested  the  $10,000 
as  directed  by  the  will ;  but  this  was  because 
the  plaintiff,  after  a  full  discussion  of  the 
subject,  shortly  after  the  testator's  death, 
determined  to  leave  it  in  the  hands  of  the 
respondents  on  legal  interest,  until  she 
should  require  it  to  be  otherwise  disposed  of 
or  invested ;  of  which  she  agreed  to  give 
them  reasonable  notice.  This  notice  came 
on  the  1st  of  April  1869  in  the  shape  of  a 
demand  from  her  husband  about  two  months 
after  his  marriage  with  the  plaintiff,  for 
the  payment  of  the  money  to  himself ;  and 
his  suit  was  brought  in  two  days  after  that 
demand.  They  deny  that  the  plaintiff  has 
been  injured  by  the  non-investment  of  the 
said  $10,000  in  Virginia  stock.  In  1858 
when  the  will  was  made.  State  stock  was 
considered  a  safe  and  profitable  investment ; 
but  in  1867  when  the  respondents  commenced 
executing  the  will,  they  did  not,  in  view  of 
the  great  changes  that  had  taken  place  since 
the  will  was  made,  and  of  the  depreciated 
and  unsettled  condition  of  such  stock,  feel 
authorized  to  invest  $10,000  in  such  unreli- 
able and  unprofitable  property;  and  they 
were  therefore  gratified  when  the  plaintiff, 
long  prior  to  her  marriage,  agreed  that  the 
said  money  should  remain  in  the  hands  of 
the  respondents  on  legal  interest.  How  it 
shall  be  invested  they  submit  to  the  court. 
In  August  1869  and  before  the  defendants 
had  filed  their  answer,  the  court  made  a 
decree  in  the  cause,  directing  a  commis- 
sioner to  settle  the  account  of  the  adminis- 
tration of  the  executors,  and  to  ascertain 
and  report  the  amount  of  property  of  every 
kind  that  came  into  their  hands,  with  the 
description  thereof;  the  earliest  practicable 
time  after  the  death  of  the  testator  at  which 
the  sum  of  $10,000  directed  by  the  will  to 
be  invested  in  Virginia  State  stocks,  for 
the  sole  and  separate  use  of  the  plaintiff, 
could  have  been   realized  out   of    the 

244  estate  *of  the  testator  by  sale  or  other- 
wise; the    market  value  of  Virginia 

State  stock  at  that  time ;  the  lowest  market 
value  of  said  stocks  at  any  time  between 
the  periods  at  which  the  said  $10,000  could 
have  been  realized  and  the  date  of  the  de- 
cree ;  and  what  would  have  been  the  present 
value  of  $10,000  worth  of  registered  stocks  of 
the  State  of  Virginia  if  the  same  had  been 
purchased  as  directed  by  the  will  of  the  tes- 
tator, and  what  amount  of  interest  would 
have  been  collectible  on  the  same  up  to  the 
date  of  the  decree. 

The  commissioner  reported  that  the 
estate  of  the  testator  consisted  at  his  death 
of  real  estate  $42,900,  of  bonds  of  the  State 
of  Virginia  and  other  stocks  $4,195  64,   and 


of  his  interest  in  the  partnership  $15,000 
=s$62,195  64;  that  the  $10,000  might  have 
been  realized  and  invested  within  six 
months  from  the  death  of  the  testator ;  that 
the  market  value  of  Virginia  State  stock 
at  the  end  of  six  months  from  the  testator's 
death,  was  thirty-seven  cents;  the  lowest 
value  up  to  the  time  of  the  decree  was 
thirty-six  cents ;  and  assuming  the  lowest 
value  as  the  proper  basis  of  the  settlement, 
he  ascertained  the  amount  of  principal 
which  the  $10,000  would  have  purchased,  at 
$27,  77  77;  or  in  United  States  currency 
$13,055  55,  the  interest  paid  by  the  State  on 
that  amount  at  $791  67,  and  the  interest 
placed  to  the  credit  of  the  bond  holders  at 
$1,583  33=$2,375.  And  rejecting  the  claim 
of  the  executors  for  a  credit  for  the  succes- 
sion tax  on  the  $10,000  of  $100,  he  stated 
their  account  with  the  plaintiff,  showing 
them  indebted  for  interest  $1,683  33,  after 
crediting  them  with  $975  of  interest  paid  by 
them  to  her. 

The  executors  excepted  to  the  report  for 
the  failure  to  credit  them  with  the  succes- 
sion tax,  and  for  fixing  the  amount  of  prin- 
cipal  due    the   plaintiff  at  $13,055  55    and 

interest  at  $1,683. 
245         *The  cause  came  on  to  be  heard  on 

the  14th  of  February  1870,  when  the 
court  sustained  the  said  exceptions  to  the 
commissioner's  report;  and  it  appearing 
from  a  statement  filed,  that  after  the  appli- 
cation of  such  credits  as  the  defendants  are 
entitled  to,  there  was  in  their  hands  the 
sum  of  $9,884  25  which  should  be  invested 
in  registered  stock  of  the  State  of  Virginia, 
it  was  decreed  that  they  should  make  said 
investment  in  the  name  of  the  plaintiff  for 
her  sole  and  separate  use,  free  from  the 
debts  and  control  of  her  husband,  and  that 
they  should  pay  to  her  the  balance  of  the 
interest  then  due  to  her,  to  wit,  $524  92, 
and  the  costs  of  suit  $57  42.  And  it  ap- 
pearing that  the  defendants  had  brought 
into  court  and  delivered  to  the  attorney  of 
the  plaintiff,  the  State  bonds,  and  paid  him 
the  money  as  directed  by  the  decree,  the 
same  was  made  a  final  decree  in  the  cause. 
From  this  decree  the  plaintiffs  applied  to 
this  court  for  an  appeal ;  which  was  allowed. 

Claughton,  for  the  appellant. 
Smoot,  for  the  appellees. 

STAPLES,  J.  The  testator,  Charles  C. 
Smoot,  died  in  the  city  of  Alexandria  on 
the  31st  of  July,  1867.  By  his  will,  bearing 
date  February  16th,  1858,  he  devised  to  his 
daughter  Mary  A.  Smoot,  certain  real  estate 
in  said  city;  to  his  daughters  Susannah  A. 
Smoot  and  Catharine  F.  Smoot  he  be- 
queathed the  sum  of  ten  thousand  dollars 
each,  to  be  realized  out  of  his  estate,  by 
sale  or  otherwise,  as  early  as  practicable 
after  his  decease ;  and  he  directed  his  exec- 
utors to  invest  said  legacies  in  the  stocks 
or  bonds  of  the  Commonwealth  of  Virginia. 
All  the  rest  of  his  estate,  real  and  personal, 
the  testator  devised  and  bequeathed  to  his 
sons  Charles  C.  Smoot  and  John  B.  Smoot, 
whom  he  appointed    his    executors.      The 


457 


23GRATT. 


Virginia  Rbports,  Annotated. 


246,  247,  248,  249 


246  *will    was   admitted    to  probate,  and 
the    executors    qualified    in    October 

1867.  The  legacy  to  Susannah  A.  Smoot 
has  been  paid  or  arranged  by  the  executors. 
The  whole  controversy  in  this  case  grows 
out  of  the  failure  of  the  executors  to  invest 
the  ten  thousand  dollars  given  to  Catharine 
F.  Smoot,  according  to  the  directions  of 
the  will. 

It  is  insisted  by  the  complainants,  that 
the  investment  ought  to  have  been  made  as 
soon  as  it  was  practicable  after  the  death 
of  the  testator ;  and  that  it  was  practicable 
so'3  to  do,  at  any  time  within  six  months 
after  that  period.  Not  having  made  the 
investment  at  the  time  they  should  have 
made  it,  the  executors  are  answerable  for 
any  loss  by  the  subsequent  rise  in  the  price 
of  the  stock.  It  is  certainly  true  that  where 
a  trustee  is  required  by  the  terms  of  the 
trust  to  invest  in  public  securities  funds  in 
his  possession,  and  instead  of  doing  so,  he 
appropriates  them  to  his  own  use,  or  other- 
wise, unreasonably  delays  the  investment, 
the  cestui  que  trust  has  the  option  of 
charging  him  with  the  principal  sum  and 
its  interest,  or  with  the  amount  of  stock  he 
might  have  purchased  with  the  money. 
And  the  same  rule  applies  to  an  executor, 
who  is  also  a  trustee,  but  having  fully  ad- 
ministered the  estate  retains  the  legacy  in 
his  possession,  not  as  assets  of  the  estate, 
but  as  trustee  of  the  legacy.  In  all  such 
cases  the  trustee  or  executor  is  regarded  as 
a  wrong  doer ;  and  as  such,  he  is  compelled 
to  place  the  injured  party  in  the  same  situ- 
ation he  would  have  been  in  if  the  wrong 
had  not  been  done.  But,  where  the  execu- 
tor has  received  no  funds  for  investment, 
and  is  required  to  raise  them  in  the  course 
of  his  administration,  there  can  be,  in  the 
nature  of  things,  no  iixed  rule  as  to  the 
time  within  which  the  trust  is  to  be  exe- 
cuted. The  farthest  the  courts  have  gone, 
is  to  say  that  the  investment  must  be  made 
within  a  reasonable  time.  What  is  a  rea- 
sonable   time   depends   upon    all   the 

247  ^circumstances  of  the  case.     In  one 
instance    a   year   from   the  testator's 

•death  was  considered  a  reasonable  time  for 
the  purchase  of  United  States  stock.  This 
rule  was  adopted  in  analogy  to  the  payment 
of  legacies.  In  another  case  the  same  period 
was  regarded  a  reasonable  time,  although 
the  trustees  were  directed  to  invest  in  the 
purchase  of  land  with  all  convenient  speed. 
Perry  on  Trusts,  462,  and  cases  there  cited ; 
Hill  on  Trustees  370-371.  And  under  our 
statutes  the  executor  is  not  compellable  to 
pay  any  legacy  given  by  the  will,  or  make 
distribution,  until  after  a  year  from  the 
day  of  his  qualification ;  and  even  then  he 
can  only  be  required  to  make  such  payment 
or  distribution  upon  being  secured  by  proper 
refunding  bonds. 

In  this  case  the  executors  qualified  in  Oc- 
tober 1867.  The  estate  which  came  into 
their  hands  is  estimated  by  complainants 
at  one  hundred  and  fifty  thousand  dollars. 
The  commissioner,  however,  reports  it  as 
of  the  value  of  sixty-two  thousand  dollars 
only.     It  consisted  of  real  estate  valued  at 


,  forty-two  thousand  dollars,  the  interest  of 
the  testator  in  an  unsettled  partnership 
amounting  to  fifteen  thousand  dollars,  and 
certain  stocks  and  securities  not  exceeding 
four  thousand  dollars.  From  such  sources 
the  executors  were  required  to  raise  the  large 
sum  of  twenty  thousand  dollars.  The  tes- 
tator was  well  aware  of  the  difficulties  they 
might  encounter  in  carrying  out  his  wishes. 
He  therefore  directed  that  the  legacies 
should  be  realized  out  of  his  estate,  not  im- 
mediately, but  by  a  sale  as  early  as  prac- 
ticable after  his  decease.  He  did  not  intend 
that  his  sons  should  sacrifice  the  property 
given  to  them  in  paying  the  legacies  to  the 
daughters.  He  no  doubt  had  entire  confid- 
ence in  the  integrity  and  sound  judgment 
of  the  former,  and  it  was  his  purpose  they 
should  exercise  a  fair  and  liberal  discretion 
in     carrying     out    his    instructions. 

248  *^I  think  that  discretion  has  not  been 
abused ;  and   that  the  executors  were 

well  justified  in  declining  to  make  the  in- 
vestment.     The     condition    of    the    State 
politically   and    financially    from    October 
1867,  to  January  1870,  when  the  decree  com- 
plained  of  was   rendered,    is    a   matter  of 
public   history.      The   reconstruction    acts 
passed  in   the  beginning  of  the  year  1867 
declared  that  no  legal  Governments  existed 
in  the  States  south.     Virginia   was  denom- 
inated Military  District  No.  1,  and  as  such 
was  placed  under  the   control  of  a  General 
of  the  Federal   Army ;  her  judicial,  execu- 
tive and  ministerial  officers  were  removed, 
and  their  places  occupied  by  Military  ap- 
pointees,   and   all   the  departments  of  the 
Government,    with   all   the  great  interests 
of  the  State,    political  and  financial,  sub- 
jected to  a  Military  denomination  acknowl- 
edging   no     constitutional    responsibility. 
How  long  this  state  of  things   was  to  con- 
tinue  no    one    could    foresee.       Reflecting 
men,  attentive  observers  of  the  times,  were 
profoundly  despondent  of  the  future.    They 
believed   the    termination    of  the  Military 
power  would  be-  followed  by  the  establish- 
ment of  a   civil  Government  greatly  more 
disastrous  to  the   prosperity  of  the  State^ 
Whether  these  fears  were  well  or  ill-founded, 
whether   they  would  have  been  realized  in 
any  event,  it  is  not  our  province  to  inquire. 
It    is  certain   that  this  condition  of  things 
exerted   a   most  depressing  influence  upon 
the    spirit  and  temper  of  the  people,  upon 
all  the  industrial  interests  of  the  State,  it? 
credit,  its  business  and   its  progress.    The 
effect  upon  the  credit  of  the  State  is  appar- 
ent from  a  single  fact  disclosed  by  this  re- 
cord,   that  in   1867  and    1868    State  bonds 
commanded  in  the  market  about  thirty-eight 
cents  in  the  dollar  only.     Capitalists  might 
purchase  such   securities  upon  speculation, 
but  few  would  regard  them   as  safe  and  ju- 
dicious investments.  The  executors  no 

249  doubt  acted  upon  these  views.     *They 
wisely  abstained  from  embarking  the 

fortune  of  their  sister  in  securities  which 
did  not  and  could  not  command  public  con- 
fidence, and  might  at  any  day  become 
utterly  worthless  in  the  commercial  world. 
All  the   circumstances  and   facts  of  the 
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case  tend  to  show  that  complainant 
throng^hout  was  informed  of  the  failure  of 
the  executors  to  make  the  investment.  She 
resided  in  the  same  town  with  them.  At 
the  death  of  the  testator  she  was  over 
twenty-one  years  of  age,  and  fully  compe- 
tent to  understand  her  rig-hts.  If  the  in- 
vestment had  been  made,  the  bonds  would 
have  been  in  her  possession,  and  the  inter- 
est collected  from  the  State  by  her  authority 
alone.  But  instead  of  this  she  receives 
from  the  executors  annually  a  sum  or  sums 
equal  to  the  yearly  interest  upon  the  amount 
of  her  legacj7.  She  received  the  payments 
without  objection  or  complaint,  although 
she  must  have  been  apprized  they  were 
made  by  the  executors  as  borrowers  of  the 
fund  due  her.  In  Byrchall  or  Bradfield,  6 
Mad.  R.  148,  cited  by  complainant's  coun- 
sel. Sir  John  Ireach  directed  an  enquiry  by 
a  commissioner  to  ascertain  whether  the 
legatees  were  informed  at  any  time  that  the 
executor  had  retained  the  legacy  in  his 
hands.  It  appeared  that  he  had  so  retained 
it  for  ten  years,  paying  interest  to  the  ces- 
tui que  trust  under  a  representation  that 
the  legacy  had  been  invested  according  to 
the  trusts.  Under  these  circumstances  the 
executor  was  required  to  furnish  the  stock 
which  might  have  been  purchased  when  the 
investment  ought  to  have  been  made.  It  is 
fair  to  presume  a  different  decision  would 
have  t>een  made,  if  it  had  appeared  that  the 
cestui  que  trust  had  accepted  the  interest 
knowing  the  funds  were  retained  by  the 
executor.  In  such  case  he  would  be  treated 
as  a  borrower  and  not  as  a  wropg  doer.  In 
this  case  there  is  nothing  to  impeach  the 
good  faith  of  the  executors.  Their  conduct 
throughout  evinced  a  desire  to  perform 
250  *the  duties  imposed  by  the  will,  with 
a  due  regard  to  the  interest  of  all  the 
legatees. 

For  these  reasons  I  am  of  the  opinion  the 
decree  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  STAPLES,  J. 

Decree  affirmed. 


251  *Hardy  v.  McCullough  &  als.* 

March  Term.  1878,  Riclimond. 

I.  CaM  at  Bar— Wharves.— S.  and  others  were  the 
owners  of  two  wharves  and  a  small  dock  between 
them,  frontlnar  on  Elizabeth  river  at  Norfolk; 
which  dock  was  used  In  connection  with  both 
wharves.  In  1861  they  sold  to  W.  the  eastern 
wharf  with  Its  appurtenances,  with  general  war- 
ranty, making  the  logging  on  the  west  line  of  the 
dock  the  boundary;  and  In  their  deed  they  cove- 
nant to  allow  W.  to  have  the  common  use  with 
themselves  or  their  tenants  of  the  said  dock  for 
the  purpose  of  landing  (roods  on  his  wharf  from 
vessels  or  boats  which  may  enter  therein,  as  lonar 
as  the  said  dock  and  adjolnlnsr  premises  are  owned 
by  them,  or  until  they  may  choose  to  fill  up  the 
dock.  W.  in  consideration  thereof,  hereby  under- 
taking to  clean  out  from   time  to  time,  the  said 

*Por  monographic  note  on  Baaementj,   see  end  of 


dock  at  his  own  expense.    In  March  1854  they  sell 
the  other  wharf  and  the  dock  to  B.    Hkld: 
I.  Same— Basements— Implication  of  Law.— If  there 
had  been  no  special  covenant  for  the  use  of  the 
dock  by  W.  the  riarht  to  use  it  in  connection  with 
and  for  the  benefit  of  the  wharf,  as  it  had  been 
openly  used  by  the  grantors,  would  have  passed 
to  the  ffrantee  by  implication  of  law,  as  an  ease- 
ment, or  as  part  of  the  property  granted. 
a.  Same— Same— Express  Contract.— But  in  the  face 
of  the  express  contract  for  the  use  of  the  dock,  no 
Implication  or  presumption  of  law  in  favor  of  a 
different  or  more  extended  use  of  the  dock  can 
arise. 
3.  Same— Wharves— Held  as  Private  Property.— The 
wharves  were  oriffinally  built  out  Into  Elizabeth 
river,  and  the  tide  ebbs  and  flows  into  the  dock; 
but  they  are  within  the  portwarden  line,  a  line 
drawn  alonsr  the  channel  of  Elizabeth  river,  un- 
der an  act  of  the  Qeneral  Assembly;  and  they 
were  built  so  loufir  since  that  no  persons  Uviuflr 
have  any  knowledare  of  the  time  when  they  were 
built,  and  they  have  always  been  held  as  private 
property :    Hkld  : 
252      *i.  Same  — 3ame— Title  of  Commonwealth- 
Waiver— Quaere.— Ou«r«;  If  any  title  which 
the  Commonwealth  miarht  at  an  earlier  period 
have  asserted  to  this  dock,  if  not  expressly 
surrendered,  has  not  been,  by  an  almost  irre- 
sistible implication,  waived  and  abandoned  in 
favor  of   those  claiming  to  be  the   owners 

thereof. 
a.  3ame— Same— Same— Same— Express  Contract.— 

In  the  absence  of  any  claim  by  the  Ck)mmon- 
wealth,  and  In  the  face  of  the  apparent  waiver 
and  abandonment  as  aforesaid,  W.  and  those 
claimiuflr  under  him  cannot  rely  upon  that  sup- 
posed title.  In  deroflration  of  the  express  con- 
tract of  W.  to  the  contrary. 

In  April  1851,  and  for  some  time  prior 
thereto,  John  Southg^ate,  Tazewell  Taylor, 
and  four  other  persons,  were  in  possession 
of  and  claiming  to  be  owners  thereof,  a  lot 
of  ground  lying  between  the  south  line  of 
what  is  now  Nevison  street,  and  Elizabeth 
river  at  Norfolk.  This  property  included 
two  wharfs  and  a  small  dock  lying  between 
them.  These  wharves  lay  within  what  is 
called  the  portwarden  line,  a  line  run  by 
authority  of  an  act  of  Assembly  along  the 
channel  of  Elizabeth  river,  upon  which 
wharves  were  forbid  to  encroach.  The  bot- 
tom of  the  dock  was  below  the  tide.  These 
wharves  and  dock  had  been  built  and  had 
been  held  as  private  property,  from  a  time 
before  the  memory  of  any  men  now  living. 

By  deed  bearing  date  the  1st  day  of  April 
1851,  "'ohn  Southgate,  Tazewell  Taylor  and 
the  other  owners  in  consideration  of  the 
sum  of  $12,000,  conveyed  to  Josiah  Wills, 
one  of  these  wharves  with  the  ground  from 
Nevison  street ;  with  appurtenances  to  the 
same  belonging :  the  line  separating  it  on 
the  East  from  the  other  property  owned  by 
the  grantors  being  described  as  follows: 
Beginning  on  South  side  of  the  street  pro- 
posed to  be  opened  and  designated  as  Nevi- 
son street,  at  a  point  which  extended 
Southerly,  strikes  the  logging  on  the 
West  side  of  the  small  dock  owned  by  the 
parties  of   the   first  part;  thence   running 


459 


23  GRATT. 


Virginia  Reports,  Annotated, 


263,  264.  266,  266 


Southerly  along  the  West  side  of  said 

253  ♦dock  and  to  the  channel  of  Elisabeth 
river;     thence    Westerly    along    said 

channel  &c.  And  by  a  subsequent  clause 
of  the  deed  the  said  parties  of  the  first  part 
**covenant  to  allow  said  Josiah  Wills  to 
have  the  common  use,  with  themselves,  or 
their  tenants,  of  the  dock  herein  first  men- 
tioned, for  the  purpose  of  landing  goods  on 
his  wharf  from  vessels  or  boats  which  may 
enter  therein,  as  long  as  the  said  dock  and 
adjoining  premises  are  owned  by  the  said 
parties  of  the  first  part,  or  until  they  may 
choose  to  fill  up  the  said  dock.  The  said 
Wills  in  consideration  thereof,  hereby  un- 
dertaking to  clean  out,  from  time  to  time, 
the  said  dock  at  his  own  expense." 

Wills  went  into  possession  of  his  wharf, 
and  the  dock  was  used  by  vessels  discharg- 
ing their  freight  and  passengers  on  his 
wharf;  and  this  continued  to  be  done  until 
the  commencement  of  the  late  war.  Wills 
died  in  1855,  and  the  wharf  passed  through 
several  successive  owners,  until  it  came  into 
the  possession  of  Thomas  A.  Hardy,  who 
had  purchased  one,  and  leased  the  other, 
moiety  thereof,  and  so  held  it,  when  the 
bill  in  this  case  was  filed. 

By  deed  bearing  date  the  23d  day  of  March 
1854,  Southgate,  Taylor  and  the  other 
owners  in  consideration  of  the  sum  of 
$18,000  conveyed  the  other  wharf  and  the 
dock  to  Ball,  Santos  and  Mellen,  calling  for 
the  line  described  in  their  deed  to  Wills. 
This  property  was  afterwards  sold  under  a 
deed  of  trust  given  by  subsequent  pur- 
chasers to  secure  a  part  of  the  purchase 
money,  and  was  purchased  by  John  M. 
Southgate  and  Tazewell  Taylor,  to  whom 
it  was  conveyed,  and  subsequently  the  same 
was  leased  to  A.  A.  McCuUough. 

In  1869  McCuUough   commenced   to  drive 

piles   along    the    west   line  of  the  dock,  to 

prevent    its   use   by  Hardy ;  and  thereupon 

Hardy    applied    by   bill  to  the  judge  of  the 

Corporation   court   of  Norfolk  for  an 

254  injunction    to    restrain    *him;  which 
was  granted.     In  his  original   bill  he 

claimed  that  under  the  conveyance  to  Wills, 
the  owner  of  his  wharf  was  entitled  to  the 
use  of  the  dock  as  an  easement  appurtenant 
thereto,  and  which  had  been  previously  so 
used;  and  also  that  the  covenant  in  the 
deed  was  under  the  statute  to  be  construed 
as  if  it  was  made  by  or  for  the  assigns  of 
the  respective  parties ;  and  therefore  he  was 
entitled  to  the  use  of  the  dock  under  the 
covenant.  In  an  amended  and  supplemental 
bill  he  set  up  the  further  ground,  that  the 
dock  extended  below  low-water  mark,  and 
was  a  part  of  Elizabeth  river,  a  naviagble 
stream ;  and  therefore  he  was  entitled  to 
the  free  use  of  it. 

McCuUough,  Taylor  and  the  other  owners 
answered,  denying  that  the  owners  of  the 
Wills  wharves  had  any  right  to  the  use  of 
the  dock,  either  on  the  ground  of  easement 
or  under  the  covenant;  but  on  the  contrary 
any  such  right  was  expressly  negatived  by 
the  covenant,  which  must  be  taken  as  ex- 
pressing the  intention  of  the  parties  to  the 
contract.     As  to  the  dock   extending   below 


low-water  mark,  that  was  true,  but  it  was 
within  the  portwarden  line,  and  had  been 
held  as  private  property  for  a  period  ex- 
tending t>eyond  the  memory  of  any  men 
living. 

The  cause  came  on  to  be  heard  on  the 
31st  of  January  1870,  when  the  court  dis- 
solved the  injunction  and  dismissed  the 
bill.  Whereupon  Hardy  applied  to  this  court 
for  an  appeal ;  which  was  aUowed. 

Scarburgh,  for  the  appellant. 
Milson,  for  the  appellees. 

BOULrDIN,  J.,  delivered  the  opinion  of 
the  court. 

On  the  1st  day  of  April  1851,    and  many 
years  prior  thereto,    John   South^te, 

255  Tazewell     Taj-lor   and    others,    *and 
those  under  whom  they  claimed,  were 

the  owners  in  fee  simple  of  certain  wharf 
property  in  the  city  of  Norfolk  on  the  waters 
of  Elizabeth  river,  on  the  north  side  thereof. 
In  this  property  and  claimed  by  said  owners 
as  part  thereof,  is  a  small  dock  opening  on 
the  South  into  the  main  channel  of  Eliza- 
beth river,  and  suppUed  by  the  waters 
thereof,  extending  back  into  the  property 
aforesaid  at  right  angles  to  said  channel, 
or  nearly  so,  and  surrounded  on  the  north, 
east  and  west  by  said  property.  There  are 
wharves  on  that  portion  of  the  property 
fronting  on  the  main  channel  of  Elizabeth 
river,  which  however  have  been  neglected, 
and  also  on  the  east  and  west  sides  of  the 
dock  aforesaid ;  and  when  all  the  property 
was  owned  by  the  said  Southgate  and  others 
and  their  grantors  this  dock  was  used  for 
the  common  benefit  of  the  wharves.  The 
tide  ebbs  and  flows  into  the  dock,  and  the 
whole  of  it  is  below  low-water  mark.  The 
wharf  property  around  the  dock  was  also 
originally  below  low- water  mark,  and  has 
been  filled  up  by  artificial  means;  but, 
when,  or  by  whom  does  not  appear.  No 
witness  examined  in  the  cause  seems  to 
have  known  or  heard  when  the  wharves  and 
dock  were  first  constructed;  and  as  far 
back  as  the  testimony  reaches  the  dock  ap- 
pears to  have  been  regarded  and  treated  as 
well  by  the  reputed  owners  as  by  the  State 
and  City  authorities  and  others,  as  private 
property.  The  entire  dock  is  within  and 
above  the  Port  Wardens'  line ;  and  as  stated 
above,  Southgate,  Taylor  and  others,  and 
their  predecessors  have  always  claimed  to 
own  it  in  fee  simple  as  a  private  dock. 

In  this  state  of  facts,  on  the  1st  day  of 
April  1851,  John  Southgate,  Tazewell  Tay- 
lor and  wife  and  the  other  owners  of  the 
property  aforesaid,  by  deed  of  that  date, 
conveyed  to  Josiah  Wills  a  portion  of  said 
wharf  property  particularly  described 

256  in  the  deed.     The  Eastern  ^boundary 
of   the   property   sold   is  described  as 

follows:  viz:  **Beginning  on  the  south  side 
of  the  street  proposed  to  be  opened  and 
designated  as  Nivison  street,  at  a  point 
which  extended  southerly,  strikes  the  log- 
ging on  the  west  side  of  the  smaU  dock 
owned    by    the    parties    of   the    first  part, 
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thence  running  southerly  along  the  west 
side  of  aaid  dock  and  to  the  channel  of 
Klizabeth  river,"  Ac,  Ac.  The  boundary 
then  extends  westwardly  along  the  channel 
of  Elizabeth  river,  thence  North  to  Nivison 
street,  thence  along  Nivison  street  to  the 
beginning;  making  the  western  side  of  the 
dock  the  eastern  boundary  of  the  property 
conveyed,  and  embracing  no  portion  of  the 
dock  within  its  limits.  The  property  within 
the  limits  aforesaid  with  its  a^i^urtenances, 
is  conveyed  to  Wills,  with  general  warranty, 
and  no  mention  is  made  of  the  dock  in  the 
granting  part  of  the  deed,  excepting  to 
refer  to  it  as  the  eastern  boundary  of  the 
property  sold,  and  to  describe  it  as  '* owned 
by  the  parties  of  the  first  part." 

But  immediately  following  the  grant  and 
warranty  is  a  special  covenant  in  the  fol- 
lowing words:  **And  the  said  parties  of  the 
first  part  hereby  convenant  to  allow  the  said 
Josiah  Wills  to  have  the  common  use  with 
themselves  or  their  tenants  of  the  dock 
herein  first  mentioned,  for  the  purpose  of 
landing  goods  on  his  wharf  from  vessels 
or  boats  which  may  enter  therein,  as  long 
as  the  said  dock  and  adjoining  premises  are 
owned  by  said  parties  of  the  first  part,  or 
until  they  may  choose  to  fill  up  the  said 
dock.  The  said  Wills,  in  consideration 
thereof,  hereby  undertaking  to  clean  out, 
from  time  to  time,  the  said  dock  at  his  own 
expense. ' ' 

On  the  23  day  of  March  1854,  Southgate, 
Taylor  and  others,  grantors  in  the  deed  to 
Wills,  ceased  to  own  the  residue  of  the 
property  first  mentioned,  including  said 
dock,  having  on  that  day  sold  and 
257  conveyed  the  same  *to  Robert  M.  Ball, 
A.  F.  Santos  and  John  Mellen  of  the 
City  of  Norfolk,  with  general  warranty, 
making  the  western  side  of  said  dock  their 
eastern  boundary,  and  thus  embracing 
within  the  grant  all  the  dock. 

The  appellant  claims  under  the  deed  to 
Wills,  the  appellees  under  the  deed  to  Ball, 
Santos  and  Melleti. 

The  appellant  and  those  under  whom  he 
claims,  seem  to  have  enjoyed  from  the  date 
of  the  deed  to  Wills,  down  to  the  date  of 
the  proceeding  sought  to  be  enjoined,  the 
common  use  of  the  dock  for  the  purpose  of 
landing  goods  on  their  wharf,  but  not  to 
charge  dockage.  The  appellees  had  the 
same  use  of  the  dock,  but  also  when  they 
thought  proper  to  charge  it,  received  dock- 
age from  all  vessels  entering  the  dock. 

In  February  1869  the  appellee,  McCul- 
lough, representing  in  his  own  right  and 
as  tenant  the  entire  interest  conveyed  to 
Ball,  Santos  and  Mellen,  by  the  deed  of  the 
23d  of  March  1854,  commenced  driving  piles 
in  said  dock  on  the  Western  side  thereof 
near  the  appellant's  wharf,  with  the  pur- 
pose of  erecting  thereon  a  fence  so  as  to 
exclude  the  appellant  from  the  further  use 
of  the  dock.  The  suit  below  was  instituted 
to  enjoin  this  proceeding  of  McCullough, 
the  plaintiff  claiming  in  his  original  bill 
under  the  deed  of  April  1,  1851,  to  Josiah 
Wills  alone.  The  injunction  was  awarded. 
In  the  course  of  the   proceeding   amended 


bills  were  filed,  in  one  of  which  the  title  of 
the  original  grantors,  Southgate,  Taylor 
and  others,  to  the  dock,  was  denied,  and 
the  right  of  the  State  thereto  was  asserted 
as  part  of  Klizabeth  river  below  low-water 
mark,  and  therefore  a  public  highway  open 
to  all  citizens  of  the  State.  On  final  hear- 
ing the  injunction  was  dissolved  and  the 
bill  dismissed  with  costs;  and  from  that 
decree    an    appeal    was   taken  by  Hardy  to 

this  court. 
258         *The  first  two  errors  assigned  run 

into  each  other,  and  will  be  consid- 
ered together.  They  are  that  the  injunction 
instead  of  being  dissolved^  should  have 
been  perpetuated. 

1.  Because,  *4f  the  dock  was  the  property 
of  the  grantors  in  the  deed  to  Josiah  Wills, 
then  that  deed  passed  to  Wills  the  right  to 
use  it  in  connection  with  his  wharf,  by 
way  of  easement  as  parcel  of  the  subject 
especially  granted." 

•  2.  Because,  ^^ The  right  to  use  the  dock 
passed  to  Wills,  also,  upon  the  principle 
that  where  the  owner  of  a  heritage  consist- 
ing of  two  parts,  grants  one  of  them,  the 
grant  will  by  implication  pass  all  those 
continuous  and  apparent  easements  which 
have  in  fact  been  used  by  the  owner  during 
the  unity  of  ownership  and  possession, 
though  they  have  no  legal  existence  as 
proper  technical  easements." 

In  considering  these  propositions  and 
their  application  to  the  case  at  bar,  the 
general  subject  of  easements  and  servitudes 
has  been  ably  and  elaborately  discussed  by 
the  counsel  on  botli  sides,  and  the  authori- 
ties on  the  questions  carefully  collected  and 
examined ;  but  as  the  same  subject  has  been 
very  recently  investigated,  (for  the  first 
time  I  believe,)  by  this  court,  in  the  case 
of  Scott  V.  Beutel,  reported  supra  1,  where 
the  same  authorities  were  reviewed,  we  will 
content  ourselves  by  a  reference  to  the  law 
in  such  cases  as  there  laid  down  by  the 
court.  It  was  a  case  coming  within  the 
class  referred  to  in  the  second  proposition 
of  the  appellant  above  stated ;  and  Judge 
Christian  delivering  the  unanimous  opinion 
of  court,  said : 

**The  owner  of  two  tenements  who  sells 
one  and  retains  the  other,  may  undoubtedly 
grant  the  right  of  drain  or  not  to  pass  with 
the  estate  conveyed,  or  may  reserve  such 
right  over  the  estate  conveyed  for  the 
259  benefit  *of  the  one  retained  as  he 
pleases.  It  is  generally  a  matter  of 
contract;  and  must  be  determined  by  the 
contract  of  the  parties.  Where  the  intention 
of  the  parties  is  not  expressed  in  terms,  the 
construction  of  the  contract  will  depend  on 
the  facts  of  each  particular  case. 

^'In  certain  cases,  by  implication  of  law, 
where  the  owner  of  two  tenements  has  so 
arranged  them  that**  one  derives  a  benefit 
from  the  other,  and  sells  one  of  them,  the 
purchaser  of  the  tenement  takes  it  with  all 
the  benefits  and  burdens  which  appear  at 
the  time  of  sale  to  belong  to  it,  as  between 
it  and  the  property  which  the  vendor  re- 
tains. The  parties  are  presumed  to  contract 
in  reference  to  the  condition  of  the  property 
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at  the  time  of  sale.  Washburne  on  Ease- 
ments, 2ded.  p.  76,  (Marg*.  49).  'But  whether 
the  estate  sold  be  the  dominant  or  servient 
estate,  it  is  well  settled  (by  numerous  cases 
in  England  and  in  the  States  of  the  Union) 
that  the  easement  or  other  incident  of  prop- 
erty in  order  to  pass  by  implication  must 
be  open,  visible,  apparent  and  continuous; 
and  it  seems  to  be  equally  well  settled  that 
where  the  servient  estate  is  granted  and  the 
dominant  reser\'ed,  the  easement  reserved  by 
implication  must  be,  not  only  one  that  is  ap- 
parent and  continuous  and  such  as  is  indi- 
cated by  the  condition  of  the  premises  at  the 
time  of  the  sale,  but  the  easement  claimed 
must  be  one  strictly  of  necessity,  so  that 
another  cannot  be  substituted  at  a  reasonable 
expense. ' '  Washburne  on  Easements,  2d  Ed. 
71-8,  and  cases  there  cited;  10  Allen  R. 
366;  7  Allen  R.  369;  2  Mete.  R.  234;  2  Cush. 
R.  327;  31  Law  J.  ch.  610;  2  Eq.  Cases  508; 
33  L.  J.  ch.  249 ;  and  Russell  v.  Harford,  Lr. 
R.  2  Eq.  507;  Scott  v.  Beutel,  supra  1. 

We  have  thus  stated  the  conclusions  of 
this  court,  in  the  case  of  Scott  v.  Beutel, 
at  greater  length,  perhaps,  than  is  neces- 
sary in  the  present  case.  We  under- 
260  stand  *from  that  decision,  that  the 
question  whether  an  easement  or  serv- 
itude will  be  created,  or  pass  as  incident 
to  or  part  of  the  property  granted,  is  a 
matter  of  contract,  and  must  of  course  de- 
pend on  the  intention  of  the  parties,  as 
expressed  in  the  contract.  If  thus  expressed, 
the  terms  of  the  contract  must  control  its 
construction.  When  not  thus  expressed,  the 
construction  will  be  controlled  by  the  use 
and  condition  of  the  property  at  the  time  of 
sale,  and  certain  implications  or  presump- 
tions of  law  arising  thereon.  But  these 
implications  or  presumptions  will  only  be 
applied  in  the  absence  of  an  express  con- 
tract on  the  subject  between  the  parties. 
Where  there  is  such  contract,  the  case  must 
be  governed  by  it  **upon  the  ground  of  con- 
vention, between  those  who  have  a  dispos- 
ing power. '  * 

To  apply  this  law  to  the  case  before  us, 
had  the  deed  to  Mills,  under  which  the  ap- 
pellant claims,  conveyed  the  wharf  property, 
with  its  appurtenances,  to  Wills,  with  gen- 
eral warranty,  with  no  reference  to  the 
terms  and  conditions  on  which  he  was  to 
use  the  dock,  we  are  of  opinion  on  the  facts 
proved  in  the  cause,  that  the  right  to  use 
the  dock  in  connection  with  and  for  the 
benefit  of  the  wharf,  as  it  had  been  openly 
used  by  the  grantors,  would  have  passed  to 
the  grantee  by  implication  of  law  as  an 
easement,  or  as  part  of  the  property  granted. 

But,  such  is  not  the  case.  There  is  no 
absence  here  of  an  express  contract  between 
the  parties  on  the  very  question ;  and  there 
is,  therefore,  no  room  for  implication  or 
presumption.  The  case  stands  *'upon  the 
ground  of  convention  between  those  who 
have  a  disposing  power.'*  And  about  the 
terms  and  effect  of  that  **  con  vent  ion'*  there 
is,  we  think,  no  room  for  discussion.  After 
making  the  western  side  of  the  dock  the 
eastern  boundary  of  the  property  conveyed, 
which  included  no  part  of  the  dock,  the 
parties,     to     preclude,       apparently,      the 


261  *very    argument   of  implication  and 
presumption   now  used,  go  on  to  say: 

^'And  the  said  parties  of  the  first  part 
hereby  covenant  to  allow  the  said  Josiah 
Wills  to  have  the  common  use  with  them- 
selves or  their  tenants  of  the  dock,  herein 
first  mentioned,  for  the  Durpose  of  landing 
goods  on  his  wharf  from  vessels  or  boats 
which  may  enter  therein,  as  long  as  the 
said  dock  and  adjoining  premises  are  owned 
by  the  parties  of  the  first  part,  or  until  they 
may  choose  to  fill  up  the  said  dock.**  And 
this  qualified  privilege  of  using  the  dock 
was  allowed  to  the  grantee,  not  in  consid- 
eration of  the  purchase  money  paid  for  the 
wharf  property  and  as  part  of  the  grant, 
but  in  consideration  of  the  following  stipu- 
lation expressly  entered  into  on  the  part  of 
said  Wills,  viz:  ''The  said  Wills,  in  consid- 
eration  thereof,  hereby  undertaking  to  clean 
out,  from  time  to  time,  the  said  dock,  at 
his  own  expense.*'  The  grantee  is  not  only 
confined  by  the  ''convention"  of  the  parties 
to  a  very  restricted  use  of  the  dock,  but 
he  is  made  to  pay  for  that  limited  use  a 
consideration  outside  the  consideration  for 
the  property.  In  the  face  of  such  express 
contract  the  court  is  of  opinion  that  no  im- 
plication or  presumption  of  law  in  favor  of 
a  different  and  more  extended  use  of  the 
dock  can  arise.  This  conclusion  is  in  direct 
accordance  with  the  general  doctrine  of  this 
court,  in  Scott  v.  Beutel,  and  is  not  in  con- 
flict with  the  cases  referred  to  by  the 
counsel  for  the  appellant.  Indeed  those 
cases  lead  to  the  same  result.  They  estab- 
lish the  principle,  that  whether  the  property 
or  easement  claimed  will  pass  or  not  depends 
"upon  the  intention  of  the  parties  collected 
from  the  instrument  and  explained  bv  ref- 
erence to  the  facts:**  Being,  in  substance, 
the  principle  laid  down  by  this  court,  in 
Scott  V.  Beutel.  In  one  of  the  cases.  United 
States  V.  Appleton,  1  Summer  R.  492,  502, 
Judge  story  says:  "The  general  rule  of 
law  is,  that  where  a  house  or  store  is 

262  conveyed  by  the  owner  *thereof ,  every 
thing  belonging  to  and  in  use  for  the 

house  or  store  as  an  incident  or  appurtenant, 
passes  by  the  grant.  It  is  implied  from 
the  nature  of  the  grant,  unless  it  contains 
some  restrictions,  that  the  grantee  shall 
possess  the  house  in  the  same  manner,  and 
with  the  same  beneficial  rights,  as  were 
then  in  use  and  belonged  to  it. ' '  If,  on  the 
other  hand,  the  grant  does  contain  restric- 
tions, the  irresistible  conclusion  from  the 
cases  is,  that  the  case  must  be  ruled  by  the 
express  restrictions — by  the  convention  of 
the  parties. 

We  are  of  opinion,  therefore,  that  by  the 
grant  to  Wills,  in  this  case,  no  general 
right  to  the  use  of  the  dock,  as  the  grantors 
had  used  it,  passed  to  him ;  that  the  extent 
of  his  right  under  the  grant  was  limited 
and  defined  by  the  express  terms  of  special 
covenant,  and  that  the  right  to  use  it  at  all, 
would  wholly  cease  whenever  his  grantors 
should  cease  to  own  the  dock  and  other 
property  of  which  it  was  claimed  to  be  part, 
or  when  they  should  think  proper  to  fill  it 
up. 

But  it  is  further  contended,  that  the  dock 
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is  not  private  property  at  all,  but  that  it  is 
a  part  of  Elizabeth  river,  below  low- water 
mark ;  and  is,  therefore,  the  property  of  the 
State  and  a  public  highway.  It  will  be 
observed  that  this  claim  is  not  preferred  by 
the  State  herself,  or  by  any  one  claiming' 
under  her  by  grant  or  otherwise.  Neither 
the  State,  nor  the  city  of  Norfolk,  nor  the 
citizens  of  either,  save  the  appellant  alone, 
seem  to  have  ever  at  any  time  set  up  such 
a  pretension.  On  the  contrar3'^,  the  State, 
the  cit3*  of  Norfolk,  and  the  citizens  of  each, 
have  uniformly  treated  them  as  private 
property,  from  a  time  whereof  the  memory 
of  men  now  living  runneth  not  to  the  con- 
trary. As  far  back  as  October  1705,  in  the 
4th  year  of  Queen  Anne,  it  was  enacted 
that  *'if  any  person  having  a  lott  in  town, 
upon  the  water  side,  will  build  out  into 

263  the  water  before  his  own  lott,  *for  the 
better   conveniency   of    landing    and 

shipping  off  goods,  such  persons  shall  have 
the  whole  benefit  of  such  building;  and  the 
land  so  built  upon  shall  be  reckoned  as  part 
of  his  own  lott,  and  it  shall  entirely  be  his 
as  the  lott  itself,  without  any  further  duty 
or  acknowledgment. "  3  Hen.  Stat,  at  L., 
p.  412,  ch.  42.  By  the  same  law,  Norfolk 
was  made  a  town.  P.  415.  How  soon  after 
the  passage  of  this  law  the  wharves  referred 
to  in  the  proceedings  were  constructed  does 
not  appear;  for,  as  we  have  seen,  no  living 
witness  can  testify  to  their  origin.  Mani- 
festly, however,  either  under  the  operation 
of  this  law,  or  some  other  law  or  custom 
recognized  by  the  State,  wharves  and  docks 
had  been  constructed  in  Norfolk  long  before 
the  year  1801,  which  were  recognized  by 
the  State  as  private  property ;  for,  on  the 
20th  January  1801,  an  act  was  passed  which 
recited  that  there  were  docks  and  wharves 
within  the  borough  of  Norfolk,  which  had 
or  might  become  ruinous  and  dangerous  to 
the  health  of  the  inhabitants ;  for  the  pre- 
vention whereof  the  1st  section  of  the  act 
provided:  "That  the  court  of  hustings  of 
the  said  borough  shall  be  and  they  are 
hereby  empowered,  at  a  court  to  be  held  in 
February  or  March  annually  to  appoint 
three  discreet  persons,  being  housekeepers, 
as  wardens  of  the  port,  for  the  purpose  of 
inspecting  the  said  docks  and  wharves,  who 
shall  take  an  oath  in  the  said  court  faith- 
fully and  impartially  to  execute  the  said 
office;  and  if  they,  or  9.ny  two  of  them, 
shall  be  of  opinion  that  any  dock  or  wharf 
is  a  nuisance,  they  shall  immediately  give 
notice  in  writing  to  the  owner  thereof,  re- 
quiring him  or  her  to  remove  such  nuisance, 
either  by  deepening  the  place  or  filling  it 
up,  allowing  a  reasonable  time  for  perform- 
inc:  the  same."  And  the  section  goes  on  to 
provide,  that  for  failure  to  comply  with  the 
portwardens'  direction,  the  party  shall  be 
punished  by  indictment  and  fine. 

264  *The  2d  section  provided,  that  if  the 
fine  should  prove  insufficient  to  remove 

the  nuisance,  **and  the  owner  of  the  place 
shall  not  contribute  to  remove  it,  like  pro- 
ceedings against  him  shall  be  repeated. 

The  3d   section   recites    that    '^owners  of 
lots  on  the  rivers  and  creeks  are  constantly 


extending  their  wharves  and  breastworks 
beyond  each  other,  whereby  navigation  is 
greatly  obstructed,  * '  and  requires  the  port- 
wardens  to  run  a  line  in  the  water  from  the 
east  to  the  west  end  of  said  borough,  and 
also  on  each  side  of  the  creeks,  so  as  to 
leave  a  pass- way  of  40  feet  at  least  beyond 
which  no  wharf  should  be  extended,  under 
a  penalty  of  $10,000.  2  Hen.  Stat,  at  Lar., 
New  Series,  ch.  48,  p.  282-3.  And  the  2d 
section  of  the  act  of  February  4th,  1818, 
entitled  **an  act  to  extend  the  jurisdiction 
and  enlarge  the  powers  of  the  corporation 
of  the  borough  of  Norfolk,"  authorizes  the 
corporation,  among  other  things,  to  provide 
for  the  "opening,  filling  and  cleaning 
docks.  * ' 

Under  and  by  virtue  of  these  laws  the 
vendors  of  Southgate,  Taylor  and  others, 
were  as  owners  of  the  dock  in  question, 
actually  ordered  by  the  proper  authorities 
of  the  corporation,  soon  after  their  purchase 
of  the  dock,  to  fill  up  a  portion  thereof ;  and 
under  that  order  they  filled  up  about  fifty 
feet  of  it. 

It  will  be  remembered,  also,  that  the  port- 
warden's  line  does  not  run  into  this  creek 
at  all,  as  it  is  required  to  be  run  into  creeks, 
but  runs  along  the  main  channel  of  Eliza- 
beth river  directly  across  the  mouth  of  the 
dock,  so  as  to  leave  the  entire  dock  within 
the  line. 

In  addition  to  all  this,  Wills  and  those 
claiming  under  him,  have  in  the  most  sol- 
emn form,  in  the  deed  under  which  they 
claim  the  wharf  property,  acknowledged 
the  dock  to  be  private  property,  and  to  be 
owned  by  their  grantors.  This  acknowl- 
edgment occurs  both  in  the  granting  part 
of  the  deed  and  in  the  special  covenant. 
265  *Under  such  circumstances  the  court 
is  inclined  to  the  opinion,  that  any 
title  which  the  commonwealth  may  at  an 
earlier  period  have  been  entitled  to  assert 
to  this  dock,  if  not  expressly  surrendered, 
has  been  by  an  almost  irresistible  implica- 
tion, waived  and  abandoned  in  favor  of 
those  claiming  to  be  owners  thereof. 

But,  however  that  might  be,  were  the 
commonwealth  a  party  claiming  the  dock, 
we  are  clearly  of  opinion,  in  the  absence  of 
such  claim,  and  in  the  face  of  the  apparent 
waiver  and  abandonment  aforesaid,  that 
the  appellant  cannot  rely  upon  that  supposed 
title  in  derogation  of  the  solemn  acknowl- 
edgment and  express  contract  of  his  grantor 
to  the  contrary. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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1   DEFINITION,   CHARACTERISTICS  AND   DISTINC 

TIONS. 
I.  Dclinltlon.— *'A  privilege  without  profit  which 
the  owner  of  one  tenement  has  a  right  to  enjoy  In 


respect  of  that  tenement  in  or  over  the  tenement 
of  another  person;  by  reason  whereof  the  latter  is 
obligred  to  suffer,  or  refrain  from  dolnff  sometiilnff 
on  his  own  tenement  for  the  advantaire  of  the 
former."  Stevenson  v.  Wallace,  27  Gratt  87;  Tardy 
V.  Creasy,  81  Va.  566:  Ooddard  on  Easements,  2. 

a.  Essential  Qualities— Two  Dtettnct  TenesMoAs.— 
There  must  be  two  distinct  and  separate  tenements, 
which  are  implied  in  the  existence  of  an  easement; 
the  one,  in  favor  of,  or  for  the  benefit  of  whidi,  it 
exists,  is  called  the  dominant  and  the  other,  over, 
or  upon  which  it  is  exercised,  is  called  the  serrient 
tenement  If  at  any  time  these  estates  are  united 
under  one  ownership  and  possession,  the  easement 
is  at  once  extinguished.  Washb.  E.  &  S.  p.  10  cited 
In  French  v.  Williams,  82  Va.  402. 

'*So  louff  as  two  parcels  of  land  belon^r  to  the  same 
person  there  can  be  no  easement  In  favor  of  one 
parcel,  or  servitude  upon  the  other,  for  a  man  can- 
not have  an  easement  over  his  own  land  and  of 
course  there  can  be  no  claim  by  prescription  to  the 
use  o^  an  easement  under  such  circumstances, 
because  there  can  be  no  adverse  user  or  possession.'* 
Scott  V.  Beutel,  83  Gratt  1;  Standiford  v.  Goudy.9 
W.  Va.  364. 

3.  Kinds  of  Easements. 

a.  Easements  Appurtenant. 

(i)  Broader  Meaning  of  "Appurteaant'*  Than  "Ap- 
pendant/*—The  word  "appurtenant"  has  a  broader 
meanluff  than  ''appendant"  not  belnsr  limited  to 
easements  acquired  by  prescription  In  Its  technical 
sense  but  Includluflr  rlffhts  founded  on  the  presump- 
tion of  a  ffrant  from'enjoyment  for  a  limited  period, 
or  from  necessity  or  on  an  express  grant  Standi- 
ford v.  Goudy,  6  W.  Va.  864. 

(a)  Presumption  In  Favor  of  Easemeats  Appurte- 
nant.—"A  way  Is  never  to  be  presumed  to  be  In 
gross  when  It  can  fairly  be  construed  to  be  appur- 
tenant to  land."  Washb.  E.  &  S.  p.  79.  cited  with 
approval  in  French  v.  Williams,  82  Va.  462. 

The  fact  that  a  well  was  placed  conveniently 
for  the  use  of  the  owners  of  the  lots  and  that 
it  Is  provided  that  the  easement  was  not  to  he 
disposed  of  apart  from  the  lots,  annexes  the  serv- 
itude to  the  respective  lots,  as  an  easement  appur- 
tenant   Warren  v.  Syme,  7  W.  Va.  474. 

b.  Basements  In  Qross— See  Easements  Appurte- 
nant wprcL 

c  Apparent  and  Continuous  Baseaieats.  —  Open 
ditches  are  such.  Sanderlin  v.  Baxter,  76  Va.  29B, 
44  Am.  Rep.  166. 

In  Scott  V.  Moore,  recently  decided,  the  court  held 
a  well  defined  alley  way  to  be  an  apparent  and  contin- 
uous easement  also,  though  It  had  been  contended 
that  a  mere  right  of  way  was  not  so.  Scott  v. 
Moore,  98  Va.  66B,  37  S.  E.  Rep.  842. 

4.  Rights  In  Nature  of  Basements  Distinguished. 

a.  Natural  Rights.— The  right  to  support  of  soil 
from  adjacent  soil  Is  a  natural  right  arising  a 
Jure  ncUurcR,  as  distinguished  from  the  easement 
of  support  of  buildings,  which  in  this  country  can 
be  obtained  by  grant  only,  express  or  implied. 
Tunstall  v.  Christian,  80  Va.  1 ;  Stevenson  v.  Wallace, 
27  Gratt  77:  Salamone  v.  Kelley.  80  Va.  86;  Steams 
V.  Richmond,  88  Va.  902, 14  S.  E.  Rep.  847. 

b.  Licenses.— A  provision  In  an  agreement  that  a 
partnership  should  have  the  exclusive  privilege  of 
worUng  any  ore  on  a  certain  tract  of  land.  Is  a 
mere  license  and  not  an  easement  Barksdale  r. 
Hairston,  81  Va.  764;  Hodgson  v.  Perkins,  84  Va.  7O0, 
5  S.  E.  Rep.  716. 
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c  CcMporeal  HerMMtaaieiit.-~A  conveyance  of  a 
tract  of  land  reservlnff  the  riffht  of  the  vendors 
to  raise  ore  from  a  bank  or  banks  on  said  tract  is 
the  reservation.of  a  corporeal  hereditament  and  not 
of  a  mere  easement  Lee  v.  Bumffardner,  86  Va. 
815.  10  S.  E.  Rep.  8,  and  cannot  pass  as  appurtenant 
to  a  conveyance  of  land.  Barksdale  v.  Parker,  87 
Va.  141, 12  &  E.  Rep.  844. 

d.  Distinction  Between  an  Bsseinettt  and  a  Personal 
Covenant.— A  conveyance  of  a  parcel  of  land  with 
covenant  by  the  arrantor  to  abstain  from  all  busi- 
ness on  remainder  of  tract  remaining  in  his  pos- 
session is  a  covenant  personal,  binding-  the  grantor, 
bnt  it  is  Dot  an  easement  Tardy  v.  Creasy,  81  Va. 
568w  LiXWis,  P..  dissented,  holding  that  it  was  an 
easement  the  court  saying:  "Besides  such  well 
known  easements  as  a  riffht  to  light  to  a  right  of 
way.  etc.,  attempts  have  been  made  to  establish  other 
easements  which  the  law  does  not  recognize  and  to 
annex  them  to  land;  but  the  law  will  not  permit  a 
landowner  to  create  easements  of  every  novel 
character  and  attach  them  to  the  soil.  And  al- 
though some  novel  riffht  has  been  granted  by  a 
landowner  to  another  person  which  may  be  valid 
and  binding^  upon  him  personally-  so  long  as  he  con- 
tinues owner  of  the  quoH  urviefU  tenemttU,  so  that  on 
disturbance,  he  may  be  sued  for  breach  of  covenant 
yet  if  such  rlffht  be  of  such  kind  that  the  law  does 
not  recoffulze  as  capable  of  being  annexed  to  the 
soil,  that  riffht  ffood  against  the  grantor,  is  void  as 
against  other  persons  than  the  grantor,  and  will 
not  entitle  the  grantee  to  sue  for  the  benefit  in  his 
own  name,  on  the  one  hand,  nor  annex  to  his  prem- 
ises the  burden  on  the  other."  Tardy  v.  Greasy,  81 
Va.  668.  See  also.  W.  Va.  Transp.  Co.  v.  Ohio  Riv. 
Pipe  Line  Co.,  n  W.  Va.  800. 

11.  CRBATION. 
I.  By  Express  Grant, 
a.  Oeoerally. 

(i)  Requisites  of  Qrant,  Deed.— The  right  of  drain- 
ace  through  the  lands  of  another  is  an  easement 
requirinir  for  Its  enjoyment  an  interest  In  such  lands 
which  cannot  be  conferred  except  by  deed  or  con- 
veyance in  writiuff.  Plfer  v.  Brown,  43  W.  Va.  412. 
87  S.  £.  Rep.  380.  See  also,  Powell  v.  Sims,  5  W. 
Va.1. 

Not  a  Conveyance  ol  the  Soil.— The  grant  of  a  right 
•61  way  is  not  a  conveyance  of  the  soil,  it  fflves 
merely  the  privilege  of  desisrlnating  a  convenient 
rl«rht  of  way.  Home  v.  Richards.  4  Call  441,2  Am. 
Dec.  574. 

(a)  Construction  of  Deed  of  Qrant 

When  Equivalent  to  a  Present  Qrant.— A  deed,  by 
which  the  owner  of  a  lot  on  which  a  well  is  situated 
binds  himself  that  the  other  parties  shall  forever 
have  the  use  of  the  said  well,  recognizinff  that  each 
of  the  parties  takes  an  interest  that  he  may  dispose 
of.  and  not  indicating  that  any  further  assurance  is 
contemplated,  is  to  be  construed  as  a  present  grant 
of  the  riffht  to  use  the  water.  Warren  v.  Syme,  7  W. 
Va.474. 

AdBisslbillty  of  Extrinsic  Evidence.— '^Intrinsic  cer- 
tainty, in  a  deed  relative  to  specific  property,  is  sim- 
ply i mpossible.  The  description  can  be  made  certain 
only  by  proof  or  recognition  of  the  identity  of  the 
subject  to  which  It  refers,  or  other  objects  or  things 
that  more  or  less  directly  and  distinctly,  indicate 
and  determine  it  And,  in  the  application  of  deeds 
and  documents  to  lands  and  lots,  extensive  latitude 
is  allowed  for  the  discovery  and  proof,  not  only  of 
visible  monuments  or  objects  mentioned,  but  of 


mathematical  lines  of  other  lands  and  lots,  and 
various  classes  of  facts  to  which  the  description  or 
BUffffestions  in  the  deed  apply."  Warren  v.  Syme,  7 
W.  Va.  474.  See  also,  French  v.  Williams,  82  Va.  482; 
Diffendal  v.  Va.,  etc.,  R.  Co.,  86  Va.  469,  10  S.  E.  Rep. 
580. 

Restraints  on  Alienation.— A  provision  in  a  deed 
that  the  grantee  of  the  easement  shall  not  dispose 
of  it  apart  from  the  property  to  which  it  is  annexed, 
is  not  an  objectionable  restraint  upon  alienation. 
Warren  v.  Syme,  7  W.  Va.  474. 

(a)  Parol  Qrants  and  Statute  of  Frauds— Estoppel. 

Oral  Agreements.— Where  one  conveys  a  tract  of 
land  to  another,  no  evidence  can  be  received  to  prove 
an  oral  aarreement  between  the  parties  that  a  private 
way  over  the  land  conveyed  should  exist  in  favor 
of  the  ffrantor.  Shaver  v.  Edgell  (W.  Va.),  37  S.  E. 
Rep.  664. 

Executed  Contracts.— "As  a  court  of  equity  will  take 
a  parol  contract  for  the  sale  of  lands  out  of  the 
statute  of  frauds,  where  It  is  partly  performed,  it 
will,  on  this  same  principle,  treat  an  executed  parol 
contract  for  an  easement  as  equivalent  to  a  grant 
under  seal,  where  the  parties  cannot  be  restored  to 
their  original  position."  Rindffe  v.  Baker,  WN.  Y. 
221,  cited  with  approval  in  Tufu  v.  Copen,  87  W.  Va. 
628,  16  S.  E.  Rep.  798.  Full  discussion  and  citations 
in  Brewluff  Co.  v.  Morton,  47  N.  J.  £q.  168. 

Equitable  Estoppel.— "A  mere  license  in  the  nature 
of  an  easement  may  be  acquired  in  any  way  by 
which  permission  can  be  understood  to  have  been 
given,  and  whether  there  is  any  writinflrin  existence 
to  prove  the  ffrant  or  not"  And  on  page 91  the  same 
author  says :  "In  addition  to  these  modes  of  acquir- 
iuff  licenses,  they  may  frequently  be  implied  from 
the  passive  acquiescence  of  the  grantor  in  the  act 
of  the  licensee;  but  In  many  instances,  when  the 
acquiescence  Ls  not  sufficient  or  of  such  a  character 
as  to  support  a  defense  of  leave  and  license  in  an 
action,  it  is  sufficient  to  entitle  the  (tuaai  licensee  to 
the  equitable  assistance  of  the  court  to  restrain 
Interference  with  the  enjoyment  of  the  privilege." 
Ooddard  on  Easements,  90, 91,  cited  v^th  approval  in 
Tufu  V.  Copen,  87  W.  Va.  683,  16  S.  £.  Rep.  708.  See 
in  ffeneral,  Trueheart  v.  Price,  2  Munf.  468. 

(4)  Disabilities,  Married  Women,  EqulUble  Estoppel. 

—Grant  of  an  easement  to  run  a  tramway  over 

defendant's  land  cannot  be  regarded  as  either  a 

sale  or  conveyance  of  said  tract  of  land  and  for  that 

reason  it  is  not  necessary  that  her  husband  should 

Join  her.    Tufto  v.  Copen,  87  W.  Va.  623,  16  S.  E.  Rep. 

798.    Equitable  estoppel  will  apply  in  the  last  case  to 

married  women  since  their  disability  in  such  cases 

j  has  been  removed  by  statute.    "A  married  woman 

.  Is  «tti  jurU  to  the  extent  of  the  enlarged  capacity  to 

,  act  conferred  by  statute,  and  may  be  estopped  by 

her  acts  and  declarations,  and  is  subject  to  all  the 

presumptions  which  the  law  Indulges  against  others 

with  full  capacity  to  act  for  themselves.    To  this 

extent  the    old   restrictions    of  the    doctrine   of 

estoppel,  as  applied  to  married  women,  are  not  in 

force,  because,  the  reason  of  the  rule  ceaslug  with 

j  the    removal  of   the  incapacity,   the  rule    falls." 

,  Bodine  v.  Kllleen,  58  N.  Y.  98,  cited  with  approval  in 

I  Tufts  V.  Copen,  37  W.  Va.  623,  16  S.  E.  Rep.  798. 

I     b.  Covenant  Operating  as  a  Qrant.— A  covenant  pur- 

;  porting  to  confer  an  exclusive  right  of  way  will 

operate  as  a  grant  of  a  right  of  way  but  not  an 

exclusive  one,  since  that  would  be  an  unreasonable 

restraint  of  trade  and  is  not  such  a  covenant  as 

runs  with  the  land.    W.  Va.  Transportation  Co.  v. 

.  Ohio  River  Pipe  Line  Co.,  22  W.  Va.  600,  46  Am.  Rep. 
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627;  Lucas  y.  Smlthfield,  C.  A,  H.  F.  Tnmpike  Ck>.,  86 
W.  Va.  437,  16  S.  £.  Rep.  182. 

c.  Reservation  In  Deed.— A  reservation  of  a  rlirlit  of 
way  over  leased  property  rives  the  right  of  selection 
of  the  way  to  the  lessor,  bnt  it  mast  be  exercised  in 
a  reasonable  manner.  McKell  v.  Collins  Colliery 
Co..  46  W.  Va.  686,  88  S.  £.  Rep.  766. 

a.  By  Implied  Qnmt 

a.  Appurtenant  Easements  Pass  with  the  Land.— 
Scott  V.  Moore,  98  Va.  668,  97  S.  £.  Rep.  842. 

Appurtenant  to  Every  Part  vi  Tenement.— It  is  well 
settled  that  where  land  is  granted  with  a  rlffht  of 
way  over  other  lands,  the  rlffht  is  appurtenant  to 
every  part  of  land  so  granted,  and  the  flrrantee  of 
any  part,  no  matter  how  small,  is  entitled  to  it; 
provided  it  impose  no  additional  burden  on  the 
servient  estate.  Henrie  v.  Johnson,  28  W.  Va.  190; 
Linkenhoker  v.  Gray  bill.  80  Va.  886. 

Transfer  to  Asslffnee.— The  transfer  of  property  to 
an  assignee  in  bankruptcy,  to  which  an  easement 
is  appurtenant  and  a  part  from  which  the  easement 
cannot  be  transferred,  implies  the  transfer  of  the 
easement  though  it  be  not  necessary  to  the  enjoy- 
ment of  the  property  nor  even,  at  the  time,  used  in 
connection  therewith.  Warren  v.  Syme,  7  W.  Va. 
474. 

Orant  of  Land  with  Appurtenances— Construction  of 
Statute.— "When  the  owner  of  two  tracts  of  land  has 
used  a  way  to  and  from  one,  over  the  other,  no  mat- 
ter how  lonff,  and  he  grants  the  former  tract  with- 
out mention  of  any  way,  unless  the  way  is  necessary 
to  the  enjoyment  of  the  tract  ffranted,  the  mere 
arrant  of  the  land  does  not  create  or  confer  a  way 
appendant,  appurtenant  or  in  gross." 

"The  statute  declaring  that  a  deed,  unless  an  excep- 
tion be  contained  in  It,  shall  be  construed  to  include 
appurtenances,  does  not  apply  to  the  creation  of 
easements,  but  to  the  transfer  of  those  already  ex- 
isting.*' Standiford  v.  Ooudy,  6  W.  Va.  867;  Warren 
V.  Syme,  7  W.  Va.  474. 

b.  5everance  of  Unity  of  Possession. 

(i)  Implied  Qrants  and  Implied  Reservations. 

(a)  Distinction  Recognized— Qrants  More  Liberally 
Construed.— The  court  in  Scott  v.  Beutel.  28  Gratt  7, 
says:  "In  certain  cases,  by  implication  of  law,  when 
one  owner  of  two  tenements  has  so  arranged  them 
,  that  one  derives  a  benefit  from  the  other,  and  sells 
one  of  them,  the  purchaser  of  the  tenement  sold 
takes  it  with  all  the  benefits  and  burdens  which  ap- 
pear at  the  time  of  sale  to  belong  to  it  as  between 
it  and  the  property  which  the  vendor  retains.  The 
parties  are  presumed  to  contract  in  reference  to  the 
condition  of  the  property  at  the  time  of  the  sale. 
Washburn  on  Easements  (2d  Ed.)  76,  mar.  49.  But 
whether  the  estate  sold  be  the  dominant  or  servient 
estate,  it  is  well  settled,  by  numerous  cases  in  Eng- 
land and  in  the  states  of  the  Union,  that  the  ease- 
ment or  other  incident  of  property,  in  order  to  pass 
by  implication,  must  be  open,  visible,  apparent  and 
continuous.  And  it  seems  to  be  equally  well  settled, 
that  where  the  servient  estate  is  granted,  and  the 
dominant  reserved,  the  easement  reserved  by  im- 
plication must  be,  not  only  one  that  is  apparent 
and  continuous,  and  such  as  is  Indicatediby  the  con- 
dition of  the  premises  at  the  time  of  the  sale,  but 
the  easement  claimed  must  be  one  strictly  of  neces- 
sity, so  that  another  cannot  be  substituted  at  a 
reasonable  expense."  Washburn  on  Easements 
(2d  Ed.)  71-82.  See  also.  Hardy  v.  McCuUough,  28 
Gratt  251;  Sanderlin  v.  Baxter,  76  Va.  899,  44  Am. 
Rep.  166;  Burwell  v.  Hobson,  12  Gratt  828,  66  Am. 
Dec  247;  Scott  v.  Moore,  96  Va.  608, 17  S.  E.  Rep.  842. 


The  grant  is  Implied  In  the  absence  of  express 
stipulations,  in  every  case  where  the  owner  of 
adjoining  houses,  or  of  houses  and  land,  seven  the 
property  by  sale:  for,  in  every  such  case,  righteto 
support  are  granted  by  implication  by  the  vendors 
and  purchasers  respectively  for  the  preservation  of 
the  buildings  belonging  to  each  other.  Goddard  on 
Easements,  154.  cited  with  approval  in  Stevenson  r.  ^ 
Wallace.  27  Gratt  T7. 

(b)  Support  of  Buildings.— The  right  to  support  for 
artificial  burdens  on  land  is  an  easement  and  can 
be  acquired  only  by  grant  express  or  implied,  bnt 
not  by  prescription  as  in  England.  The  English 
doctrine  of  "ancient  lights"  has  been  repudiated  ly 
American  courts,  as  not  adapted  to  our  surronnd- 
Ings.  Powell  V.  Sims,  5  W.  Va.  1.  In  Stevenson  t. 
Wallace.  27  Gratt  77,  there  are  expressions  in  the 
opinion,  indorsing  the  English  doctrine:  bat  the 
decision  was  not  necessarily  involved  and  the  con- 
trary is  now  settled  as  the  law  in  Virginia  by  Tun- 
stall  V.  Christian,  80  Va.  1.  See  Lile's  Notes  to  S 
Min.  Inst  (4th  Ed.)  16w 

BuiMlngs  Destroyed  by  Fire.— If  buildings  to  which 
such  right  of  support  has  already  attached  are 
destroyed  by  fire,  such  buildings,  when  restored, 
will  still  enjoy  such  right  Owner  of  servient  tene- 
ment when  grant  is  implied,  is  absolutely  liable  for 
any  damage  resulting  from  removal  of  support 
and  even  if  dominant  tenement  is  defectively 
constructed  it  is  only  a  question  for  the  lory  in 
mitigation  of  damages  and  not  a  bar  to  the  action. 
Stevenson  v.  Wallace,  27  Gratt  77. 

Such  right  of  support  Is  limited  to  the  condition  of 
things  at  the  time  of  the  grant  and  if  additional 
burdens  are  afterwards  placed  on  the  land  no  right 
of  support  can  be  acquired  for  them,  but  reasonable 
care  must  be  used  in  the  removal  of  the  support 
and  it  would  seem  that  reasonable  notice  would  be 
proper.    Tunstall  v.  Christian,  80  Va.  1. 

Extent  of  Liability  for  Removal  of  Support.— Any 

one  removing  soil  or  buildings,  a  right  to  support 
from  which  has  been  acquired  ah  above,-  is  abso- 
lutely liable  for  all  damage  resulting:  he  will  not 
even  be  excused  by  defective  construction  of  bnild- 
Ing  supported,  which  will  only  be  considered  in 
amount  of  damages.  Nor  can  he  evade  liability  by 
employing  a  competent  contractor  to  do  the  work. 
Stevenson  v.  Wallace,  27  Gratt  77. 

(c)  Rights  to  Light,  Air  and  View.— The  EngUah 
common-law  doctrine  of  "ancient  lights"  is  disap- 
proved of  as  unsuited  to  the  conditions  la  this 
country.  "The  prevailing  doctrine  here  would 
seem  to  be,  that  an  implied  grant  of  an  easement  of 
light  will  be  sustained  only  in  cases  of  real  and 
obvious  necessity,  and  will  be  denied  or  rejected  in 
cases  when  it  appears  that  the  owner  of  the  domi- 
nant estate  can.  at  a  reasonable  cost  and  expendi- 
ture, have  or  substitute  other  lights  to  his 
building,  so  Ithat  he  may  continue  to  have  the 
reasonable  enjoyment  of  the  same;  leaving  the 
owner  of  the  servient  estate  also  to  the  enjoyment 
of  his  own  property  free  from  the  restriction  and 
burden  that  would  otherwise  be  imposed  upon  it 
In  the  application  of  this  principle,  doubtless,  some 
embarrassment  will  sometimes  be  realised  in  de- 
termining the  degree  of  necessity  that  ought  to  be 
required  to  support  the  right  to  the  easement  and 
each  case  must  necessarily  be  settled  on  the  facts 
and  circumstances  surrounding  It"  Powell  v. 
Sims,  6  W.  Va.  1.  18  Am.  Rep.  089;  Cunningham  v. 
Dorsey,  8  W.  Va.  291:  Standiford  v.  Qoady,6W.Va. 
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Wt:  Stevenson  v.  Wallace,  27  Oratt  77.    See  Lile's 
Notes  to  8  Mln.  Inst  (4tli  Ed.)  13. 

(d)  Ways  by  Necessity,  Degrte  of  Necessity.— When 
a  man  grants  land  to  another  in  the  middle  of  land 
retained,  he  impliedly  fflyes  the  grantee  a  way  to 
come  at  it  across  the  laud  retained.  Boyd  v.  Wool- 
wine,  40  W.  Va.  282,  21  S.  E.  Rep.  lOSa  Also,  S  Va. 
Law  Reff.  G8C. 

When  a  party  sells  two  adjoininsr  tracts  of  land 
and  the  owner  of  one  can  have  access  to  the  public 
road  only  by  passinir  over  the  other  of  said  tracts, 
this  creates  a  rlffht  of  way  of  necessity.  Rofferson 
▼.  Shepherd,  S8  W.  Va.  907.  10  S.  E.  Rep.  682;  Wool- 
dridffe  ▼.  Coucrhlin,  46  W.  Va.  846.  88  S.  E.  Rep.  238. 

If  a  person  yoluntarlly  takes  a  conveyance  of 
land  which  is  surrounded  on  all  sides  by  lands  of 
his  grantors  and  others  he  can  enforce  this  right 
of  way  under  the  plea  of  necessity,  against  none  but 
his  grantor.  Linkenhoker  y.  Graybill,  80  Va.  886. 
See  also,  Uhl  v.  Ohio  River  R.  Co.  (W.  Va.),  84  S.  E. 
Rep.  084;  Shaver  v.  Edgell  (W.  Va.),  VT  S.  E.  Rep.  661; 
Bond  V.  Willis,  84  Va.  706,  6  S.  E.  Rep.  186;  Parrish  v. 
Parrish,  88  Va.  6S0.  14  S.  E.  Rep.  826;  Springer  v. 
Hclntire,  0  W.  Va.  106. 

Contractttsl  Riff  ht  of  Way  Supersedes  a  Former  Right 
of  Way.— When  a  man  buys  lands,  knowing  their 
position  with  regard  to  the  public  roads,  and  they 
have  a  right  of  way  over  a  third  party's  lands,  and 
contracts  with  his  grantors  for  a  right  of  way  over 
tMr  lands,  he  cannot  afterwards  abandon  his 
contractual  right  of  way  and  claim  the  old  right 
over  third  party's  lands.  Linkenhoker  v.  Gray  bill, 
80  Va.88& 

(e)  Easenieiit  of  Access.— As  to  rights  of  abutting 
lot  owners  to  access  to  the  streets,  see  Kehrer  v. 
Richmond  City.  81  Va.  745;  Page  v.  Belvin.  88  Va. 
986. 14  S.  E.  Rep.  848. 

(s)  Slmttltsneous  Allenatlon  of  Two  Parts  of  Same 
Estate.— If  an  estate,  part  of  which  enjoys  an  ease- 
ment in  the  other  is  simultaneously  conveyed  to 
different  persons,  they  will  be  presumed  to  have 
taken  the  parts  subject  to  such  burdens  or  benefits 
as  may  have  been  apparent  at  the  time  of  the  aliena- 
tion and  in  a  division  of  an  estate  such  obvious  bur- 
dens and  benefits  are  presumed  to  have  been  taken 
into  consideration.  Burwell  v.  Hobson,  12  Qratt 
8S;  Scott  V.  Moore,  08  Va.  668.  87  S.  E.  Rep.  842. 

(3)  Alienation  of  Dominant  or  Servlest  Estate,  Notice 
of  Bsjeaient. 

(a)  Where  Servient  Tenement  Is  Alienated.— "Where 

no  private  right  of  way  or  other  easement  is  re- 
served in  the  deed  itself,  and  the  purchaser  has  no 
notice  of  any  such  claim,  he  takes  the  property  with- 
out the  burthen  of  any  such  claim  either  from  the 
grantor  or  any  person  claiming  under  him.  Scott  v. 
Bentel,nGratt  1.  Where  the  deed  conveys  without 
reservation,  the  grantee  takes  all  conveyed  by  the 
deed  unincumbered,  unless  in  some  way  notice  is 
brought  home  to  him,  that  the  land  is  sold  subject 
to  the  encumbrance  of  some  easement  or  privilege 
in  another  person  or  in  the  public."  Patton  v. 
Qnarrier,  18  W.  Va.  447;  Deacons  v.  Doyle,  76  Va.  288; 
Diffendal  v.  Va.  Mid.  R.  Co.,  86  Va.  460, 10  S.  £.  Rep. 
S86:  Scott  V.  Moore,  08  Va.  668,  87  S.  E.  Rep.  842. 

(b)  Where  Both  Dominant  and  Servient  Tenements 
Are  AHeaated.— Where  a  part  of  a  tract  of  land  is 
conveyed  and  it  is  so  situated  that  vendee  is  entitled 
to  a  right  of  way  over  vendor's  land  ex  neessaitate, 
then  a  purchaser  at  an  execution  sale  of  vendor's 
remaining  property,  cannot  close  up  such  way. 
Bond  V.  Willis,  84  Va.  7M,  6  S.  E.  Rep.  186. 


Alienation  of  Dominant  Tenement.— Sanderlin  v. 
Baxter,  76  Va.  200;  Standiford  v.  Goudy,  6  W.  Va.  864; 
Henrie  v.  Johnson,  28  W.  Va.  100. 

c.  By  Prescription.— As  to  doctrine  of  "ancient 
lights"  and  rights  of  support  see  infra,  "Implied 
Grant" 

An  open  and  public  use  of  an  easement  for  more 
than  20  years,  unexplained,  will  be  presumed  to  be 
under  a  claim  of  right,  and  adverse,  and  plaintiff 
will  be  entitled  to  an  unobstructed  use  of  said  ease- 
ment Rogerson  v.  Shepherd,  88  W.  Va.  807. 10  S.  E. 
Rep.  682;  Lucas  v.  Smithfleld,  C.  &  H.  F.  Turnpike 
Co.,  86  W.  Va.  427, 16  S.  E.  Rep.  182;  Boyd  v.  Woolwine, 
40  W.  Va.  282,  21  S.  E.  Rep.  1020. 

Honest  uninterrupted  and  adverse  possession  for 
upwards  of  20  years,  gives  a  title  by  prescription  to 
an  easement  2  Min.  Inst  (4th  Ed.)  404,  quoted  with 
approval  in  Comett  v.  Rhudy,  80  Va.  710. 

A  right  may  thus  be  established  to  intercept  or 
pollute  water  to  the  injury  of  a  lower  proprietor. 
Comett  V.  Rhudy.  80  Va.  710. 

(i)  User  Must  Not  Be  by  License.— If  the  water  of  a 
stream  is  diverted  from  Its  usual  course  by  permis- 
sion no  right  can  arise  by  pre89ription,  since  the 
possession  is  not  adverse.  Coalter  v.  Hunter,  4 
Rand.  CO.  In  accord.  Stokes  v.  Upper  Appomattox 
Co.,  8  LeifiTh  818;  Gaines  v.  Merry  man.  06  Va.  660,  20 
S.  E.  Rep.  78& 

(a)  There  Most  Be  Acqalesceoce  In  User.— Enjoy- 
ment of  an  easement  for  the  statutory  period  of  10 
years  creates  a.  prima  facie  presumption  of  a  grant, 
but  it  must  be  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  land  and  not  denied  by  him. 
Wooldridge  v.  Coughlin,  46  W.  Va.  846.  88  S.  E.  Rep. 
283;  Field  v.  Brown,  24  Gratt  74;  Nichols  v.  Ay  lor.  7 
Leigh  646;  Cunningham  v.  Dorsey,  8  W.  Va.  208. 

(3)  Dlstinctioo  In  Presumption  from  User  for  "im- 
memorial Period'*  and  Statutory  Period.— User  for 
"immemorial  period"  produces  a  conclusive  pre- 
sumption of  a  grant,  but  user  for  statutory  period 
only  a  prima  facie  presumption,  which  may  be 
rebutted.  Wooldridge  v.  Coughlin,  46  W.  Va.  845,  88 
S.  E.  Rep.  283. 

(4)  Basements  in  Public  Ways.— "A  man  having 
enjoyed  the  easement  of  freedom  from  toll  for  46 
years,  peaceably,  notoriously,  adversely  and  contin- 
uously as  a  matter  of  right;  he  and  his  family,  his 
servants  and  his  tenants  (when  on  his  business)  are 
entitled  by  prescription  to  the  enjoyment  of  said 
easement  and  the  land  being  devised  to  his  son  and 
enjoyed  under  a  claim  of  right  by  him  for  10  years, 
he  Is  entitled  to  a  like  easement"  Lucas  v.  Smith- 
fleld, C.  &  H.  F.  Turnpike  Co.,  86  W.  Va.  427. 16  S.  E. 
Rep.  182. 

3.  By  Operation  of  Law. 

a.  By  Decree  of  Court -in  suits  for  partition,  the 
court  has  the  same  powers  over  easements  as  over 
the  land  itself.  It  may  assign  an  easement  appur- 
tenant to  an  entire  estate,  to  one  tenant  alone,  and 
it  may  create  easements  among  the  co-tenants  upon 
each  other's  parcels.  Henrie  v.  Johnson,  28  W.  Va. 
100.  See  also,  Springer  v.  Mclntire,  0  W.  Va.  106; 
Parrish  v.  Parrish.  88  Va.  620,  14  S.  E.  Rep.  825; 
Martin  v.  Martin,  05  Va.  26,  27  S.  E.  Rep.  810. 

Where  a  parol  partition  provided  for  a  right  of 
way  over  one  of  the  lots,  without  specifying  where 
it  should  be  located,  or  the  width  thereof,  a  decree, 
fixing  its  width  at  four  feet  and  its  location  at  the 
end  of  the  lot  did  not  prejudice  the  owner  of  the  lot. 
Fredrick  v.  Fredrick,  81  W.  Va.  566,  8  S.  E.  Rep.  805. 

In  assigning  dower  in  a  house,  the  court  may 
create  such  easements  in  passages,  stairways,  etc.. 
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as  may  be  essential  to  tbe  beneficial  enjoyment  of 
the  property  by  the  assiffnees  of  the  several  rooms. 
Parrish  v.  Parrlsh.  88  Va.  680,  14  S.  E.  Rep.  886. 

b.  In  Condemnation  Prooeodinffs.— Under  section  U 
of  chap.  42,  W.  Va.  Ck>de,  commissioners  may  make 
provision  for  the  construction  of  easements  npon 
property  which  has  been  condemned.  Railroad  Co. 
V.  Halstead.  7  W.  Va.  801. 

No  easement  is  acquired  In  land  which  has  been 
finally  and  validly  condemned  for  a  public  road  at 
the  application  of  a  party,  merely  by  an  agreement 
between  said  party  and  the  former  landowner  to 
submit  their  differences,  touching  the  public  road, 
to  arbitration.  N.  &  W.  R.  C3o.  v.  Rasnake.  90  Va.  170, 
17  S.  £.  Rep.  870. 

HI.  RIGHTS  AND  LIABIUTIBS  OP  THB  PARTIBS. 

I.  Additional  5ervltade«.— Where  a  telegraph  com- 
pany has  only  an  easement  of  a  riffht  of  way,  the 
erection  of  telegraph  poles  and  wires  constitutes  an 
additional  easement  and  entitles  the  owner  of  the 
fee  to  additional  compensation.  Western  Union 
Tel.  CJo.  V.  Williams,  86  Va.  flOfi,  11  S.  E.  Rep.  106. 

a.  User  Unconnected  with  Dominant  Tenement,  For- 
feiture.—Where,  iJnder  a  decree  of  court,  an  estate 
has  been  divided  up  Into  a  number  of  louand  rlffhts 
of  way  created  over  some  for  the  benefit  of  others, 
the  owner  of  the  dominant  tenement  will  have  the 
use  of  the  right  of  way  for  all  purposes  connected 
with  It:  but  he  cannot  further  burden  it  for  the 
benefit  of  other  tenements  which  are  entitled  to  no 
right  of  way  over  it.  But  such  claim  of  a  greater 
use  than  he  was  entitled  to  under  his  easement 
will  not  cause  a  forfeiture  of  such  right  as  he  has, 
but  only  gives  a  right  of  action  of  trespass  against 
him.  Springer  v.  Mclntire,  0  W.  Va.  106;  Shaver  v. 
Edgell  (W.  Va,),  87  S.  E.  Rep.  664. 

3.  Remedies. 

a.  Injonctlon. 

(I)  Qeneraily.— "Where  easements  or  servitudes 
are  annexed  by  grant,  convenant  or  otherwise  to 
private  estates,  the  due  enjoyment  of  them  will  be 
protected  against  encroachments  by  Inlunctlon." 
2  Story's  Bq.  S  027,  cited  in  Sanderlln  v.  Baxter,  76 
Va.  200.  44  Am.  Rep.  166.  See  also,  Berkeley  v.  Smith, 
«7  Gratt.  802;  Brooke  v.  Barton,  6  Munf.  806. 

(a)  Remedy  at  Law  inadequate. —Though  the  plain- 
tiff have  a  remedy  by  action  at  law.  If  it  is  inade- 
quate and  repeated  suits  would  not  compensate 
him,  the  Injury  Is  Irreparable  and  calls  for  a  pre- 
ventive remedy,  which  equity  alone  can  provide. 
Sanderlln  v.  Baxter,  76  Va.  200,  44  Am.  Rep.  166. 

(3)  Equity's  Function  to  Prevent  a  Threatened  In- 
Jury.— If  a  stream  has  been  diverted,  but  has  been 
restored  to  its  former  channel  before  recourse  is 
had  to  equity,  equity  has  no  jurisdiction,  but  the 
remedy  is  an  action  at  law  for  damages.  Coalter  v. 
Hunter,  4  Rand.  68;  Trueheart  v.  Price,  2  Munf.  468; 
Rogerson  v.  Shepherd,  83  W.  Va.  807,  10  S.  E.  Rep. 

682. 

(4)  Necessary  Alienations.— It  is  not  sufllcient  that 

a  bill  contain  general  allegations  of  Irreparable 
Injury;  the  facts  constituting  such  injury  must  be 
set  forth.  Cresap  v.  Kemble,  26  W.  Va.  60S.  But  if 
it  is  set  forth  that  occupants  of  land  can  have  no 
other  ingress  or  egress  except  over  defendant's 
land  and  that  the  defendant  has  obstructed  such 
way,  this  is  sufllcient.  Rogerson  v.  Shepherd.  38  W. 
Va.  8ar,  lO  S.  E.  Rep.  682.  See,  on  general  right  to 
injunction.  Lucas  v.  Smithfield,  C.  &  H.  P.  Turnpike 
Co..  86  W.  Va.  427, 15  S.  B.  Rep.  182;  Boyd  v.  Wool- 
wine.  40  W.  Va.  282. 21  S.  E.  Rep.  1020;  Woods  v.  Early. 


06  Va.  807.  28  S.  E.  Rep.  874;  Swltser  v.  McCulloch,  71 
Va.  777;  note,  6  Va.  Law  Reg.  101. 

(5)  Compenaatlon.— If  a  jnst  compensation  may  be 
made  to  the  plaintiffs  for  the  injury  done  to  their 
property  and  rights,  the  court  may  ascertain  and 
decree  such  compensation.  Berkeley  v.  Smith,  27 
Oratt  802. 

(6)  Time  to  Sue,  l.aches.--A  bill  for  specific  execa- 
tlon  of  a  contract  between  parceners  to  keep  open  a 
right  of  way  through  their  lands,  filed  nearly  20 
years  after  the  contract  was  made,  will  be  dlsmisied 
when  the  plaintiff  has  stood  by  and  allowed  tbe 
land  to  be  twice  sold  and  the  way  to  be  obstructed 
or  closed  for  years  and  the  alienees  had  no  notice 
of  his  claim;  since  It  has  become  too  stale,  and, if 
not  lost,  has  become  a  mere  personal  rlghL  McCne 
V.  Ralston,  0  Oratt  480. 

(7)  Want  of  Sufficient  Interest  in  tlie  EMeawrt.-If 
plaintiff's  Interest  in  the  easement  is  Inslgniflcint 
a  court  of  equity  will  not  interfere  in  his  behalf. 
McCue  V.  Ralston,  0  Gratt.  480. 

4.  Pleading. 

a.  Porm  of  Declaration.— The  form  of  declaration 
prescribed  by  Mr.  Chitty  and  approved  by  Mr.  Bob- 
Inson,  8  Chit  P.  C.  808-10;  8  Rob.  Pr.  706,  alleglnf 
generally  the  plaintiff's  right  and  the  defendant's 
violation  of  it  is  good.  Standlford  v.  Ooudy.  6  W. 
Va.864. 

b.  Alleffationa.— A  count  not  alleging  any  necessity 
for  a  way  over  tract  retained.  In  order  to  the  enjoy- 
ment of  the  tract  granted  or  any  fact  that  wonld 
imply  the  grant  of  such  a  way  or  any  express  grant 
is  bad.  A  demurrer  to  the  whole  declaration  shoold 
be  overruled  when  one  of  the  counts  is  good  and  tbe 
other  bad.  When  a  count  purports  to  sute  not 
merely  that  the  plaintiff  had  a  right  of  way,  bnt  to 
set  forth  the  facts  that  constitute  his  tiUe.lt  indi- 
cates negatively,  that,  if  these  facts  do  not  makehii 
right,  he  has  none.  Standlford  v.  Ooudy.  6  W.  Va. 
864. 

8.  Evidence. 

[tociaratlons  of  Persons  In  l>oseession  as  to  Title.— 
'In  regard  to  the  declarations  of  persons  in  posses- 
sion of  land,  explanatory  of  the  character  of  their 
possession,  there  has  been  some  difference  of  opin- 
ion, but  it  is  now  well  settled  that  declarations  In 
disparagement  of  the  title  of  the  declarant  are 
admissible  as  original  evidence.  Possession  is 
prima  fade  evidence  of  seisin  in  fee  simple,  and  the 
declaration  of  the  possessor  that  he  is  tenant  to 
another,  it  Is  said,  makes  most  strongly  against  hit 
own  interest,  and  therefore  is  admissible.  Bnt  no 
reason  is  perceived  why  every  declaration  accom- 
panying the  act  of  possession,  whether  in  disparage- 
ment of  the  claimant's  title  or  otherwise  qualifying 
his  possession.  If  made  In  good  faith,  should  not  be 
received  as  a  part  of  the  re«  geeta,  leaving  its  effect 
to  be  governed  by  other  rules  of  evidence."  Lucas 
V.  Smithfield,  C.  &  H.  P.  Turnpike  Co.,  86  W.  Va.  417. 
16  S.  E.  Rep.  182.  See  also,  McKell  v.  OoUins  CoU.  Go.. 
46  W.  Va.  626,  88  S.  E.  Rep.  766. 

6.  Appeal.— See  Fredrick  v.  Fredrick,  31  W.  Va. 
666,  8  S.  E.  Rep.  206. 

IV.  EXTINOUiSHnENT. 

I.  i>eed  Not  Necessary.— A  party  entitled  to  a  right 
of  way  or  other  mere  easement  in  land,  may  aban- 
don and  extinguish  such  right  by  acts  <»  vai$  and 
Without  deed  or  other  writing.  Vogeler  v.  Gelss.  M 
Md.  408,  cited  with  approval  in  Scott  v.  Moore,  88  Va 
668,  Zt  S.  E.  Rep.  842. 

a.  AiNindonoient  by  Acts  or  Dedaratloas  lucsiistl 
l>ie  with    Existence  of   Eaaenent.— In    Warren  r. 
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Syme,  7  W.  Va.  474,  It  is  held  that  in  order  to  const! 
tnte  abandonment  by  acts  or  declarations  incom- 
patible with  the  existence  of  an  easement,  one  of 
the  folio-wine*  combinations  of  fact  mnst  occur: 
Proof  of  act  or  declaration  of  owner  indicative  of 
renunciation  or  abandonment,  followed  by  non-user 
for  a  period  lonsr  enonffh  to  bar  an  action  of  eject- 
ment to  recover  possession  of  land,  which  period, 
when  the  defendant  is  not  under  disability,  is  ten 
years,  when  he  Is,  twenty  years.  Or  proof  of  a 
claim  by  the  owner  of  the  corporeal  estate  or  by 
another  in  his  stead,  known  to  the  owner  of  the 
easement  or  evinced  by  acts  that  in  the  exercise 
of  ordinary  vigilance  he  would  have  learned, 
followed  by  non-user  by  the  owner  of  easement  for 
such  period.  Or  an  act  or  declaration  of  the  owner 
of  the  easement,  clearly  demonstrative  of  actual 
abandonment,  that  In  fact  promotes  some  action 
on  the  part  of  another,  by  which,  if  the  easement 
were  not  held  to  be  determined,  the  latter  would 
be  seriously  Injured.  And  such  proof  may  con- 
clude the  extinguishment  of  the  easement,  but 
certainly  nothing  less  than  one  or  the  other  of 
these  combinations  of  facts  will  have  such  effect 
See  also,  Scott  v.  Moore,  96  Va.  068,  87  S.  E.  Rep. 
tiS;  Wooldrldge  v.  CauffhUn,  46  W.  Va.  346,  88  S.  E. 
Bep.  2S8. 

3.  Mere  Failure  to  Um  Not  Sufficient.— Mere  failure 
to  use  an  easement  unaccompanied  by  proof  of  an 
intention  on  the  part  of  the  owner  of  the  premises 
or  of  some  act  done  or  permitted  which  is  inconsist- 
ent with  the  future  enjoyment  of  the  right,  and 
which  clearly  indicates  an  intention  to  abandon  the 
easement,  is  not  sufficient  Scott  v.  Moore,  96  Va. 
668, 87  S.  *£.  Rep.  842. 

4.  Bqaltable  Estoppel.— Equitable  estoppel  is  the 
ground  upon  which  the  doctrine  of  abandonment  of 
easements  rests,  and  the  representation  or  conduct 
relied  on  must  have  been  Intended  to  Influence  the 
other  party  to  act  Scott  v.  Moore,  M  Va.  668,  87  S. 
B.  Rep.  842;  Warren  v.  Syme,  7  W.  Va.  474. 
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Hunter  v.  Johnston  &  als. 

March  Term,  1878,  Richmond. 

I.  Deed  of  Tnut— Two  Trustees— Sale  by  Ooe.— Deed  of 

trust  to  two  trustees  to  secure  debts,  empowers 
the  two,  or  either  of  them,  to  sell  upon  the  demand 
of  the  creditor.  If  one  of  the  trustees  refuses  to 
unite  in  the  sale,  the  other  may  make  a  valid  sale. 

a.  Sane— Trust  Property  Destroyed— Lien  lor  Improve- 
uMuta— Priority  of  Uans.— The  house  on  the  lot  in  a 
city  conveyed  In  trust  is  burned  down,  and  the 
grantor  in  the  deed  employs  workmen  to  build 
another  house,  upon  an  agreement  to  give  them  a 
lien  upon  the  lot  and  house  for  the  cost  of  the 
bulldlnff.  The  workmen  are  not  Informed  of 
the  first  lien,  until  they  have  nearly  completed  the 
work,  though  it  was  duly  recorded.  The  whole 
property  is  subject  to  satisfy  the  first  lien. 

3.  Statutes— Inapplicable  to  Case  at  Bar.*— The  act,  ch. 
t85k  s.  80-84,  "conceminir  the  action  of  ejectment'* 
and  the  act  ch.  186.  concerning  the  allowance  for 
improvements,  do  not  apply  to  this  case.  They  are 
confined  to  cases  of  ejectment  or  cases  in  which  a 

•Statute*— To  What  Applicable.— See  the  rule  laid 
down  in  the  third  headnote  sustained  In  Hum  v. 
Keller,  79  Va.  410,  and  Efflnger  v.  Hall.  81  Va.  107. 


decree  or  judgment'lis  rendered  against  any  de- 
fendant for  land. 

4.  Second  Deed  of  Trust— Ckmd  on  Title— Right  of  Trus- 
tees of  First  Deed  to  Sell.— Though  the  builders  have 
obtained  a  second  deed  of  trust  on  the  property, 
and  claim  that  only  the  value  of  the  lot  without  the 
house  should  be  applied  to  satisfy  the  first  lien, 
this  Is  not  such  a  cloud  on  the  title  as  forbade  the 
trustee  to  sell  under  the  first  deed;  especially  as 
the  grantor  in  the  deeds  had  obtained  an  injunc- 
tion to  a  sale  of  the  property  on  that  ground ;  which 
had  been  dissolved  before  the  advertisement  of 
the  second  sale. 

5.  How  Trustees  Should  Sell.— The  trustee  should  sell 
according  to  the  provisions  of  the  deed. 

6.  Improvements  on  Land  of  Another— When  Compen- 
sation Allowed.*— In  what  cases,  and  upon  what 
principles,  a  party  making  permanent  improve- 
ments upon  land,  which  belongs  to  another,  will 
be  allowed  compensation  therefor;  see  the  opinion 

of  JfoAcvrv,  P. 

267  *7.  Deed  of  Tru«tr>lnsnraBce  Policy.- A  vendor 
of  .a  house  and  lot  transfers  to  the  vendee 
an  insurance  policy  upon  the  house,  and  takes  a 
deed  of  trust  upon  the  house  and  lot  to  secure  the 
purchase  money.  The  house  is  afterwards  con- 
sumed by  fire.  The  debt  not  being  paid,  the  vendor 
is  not  bound  to  pursue  the  insurance  company,  but 
may  enforce  payment  by  sale  of  the  house  and  lot. 

8.  Separate  Bonds  lor  Interest— Bear  Interest  from 
What  Time.- Upon  a  sale  of  a  house  and  lot  upon 
credits  extendihg*  through  several  years,  separate 
bonds  are  taken  for  the  Interest  They  will  bear 
interest  from  the  time  they  fell  due. 

•Improvements  —  Compensation.  —  in  Wood  v. 
Krebbs,  88  Oratt  698,  the  court,  citing  the  principal 
case  as  authority  for  the  proposition,  said:  "As  a 
general  rule,  a  creditor,  who  records  his  deed  of 
trust,  or  dockets  his  judirment  has  done  all  he  is 
bound  to  do;  and  parties  dealing  v^th  the  property 
do  so  at  their  peril,  and  in  complete  subjection  to  the 
lien. "  See  adao,  foot-note  to  Wood  v.  Krebbs.  88  Oratt 
686,  for  a  collection  of  cases. 

In  Effinger  v.  Hall,  81  Va.  101,  the  court  citing  the 
principal  case,  said:  **It  is  a  general  rule  of  the  com- 
mon law, -subject  to  some  excepUoDS,  as  in  the  case 
of  fixtures,  that  everything  annexed  to  the  freehold 
becomes  a  part  thereof,  and  passes  with  the  recov- 
ery. Improvements  are  therefore  made  at  the 
occupant's  peril,  except  that  in  an  action  against 
him  by  the  riirhtful  owner  for  metne  profits;  the 
rule  has  been  so  far  modified,  independent  of  stat- 
utes, as  that  the  former  is  permitted  to  set-off 
against  the  plaintiff's  claim  the  value  of  his  Im- 
provements, but  not  in  any  case  to  exceed  the 
amount  of  the  rents  and  profits." 

In  Dawson  v.  Grow,  29  W.  Va.  886. 1 S.  E.  Rep.  566,  it 
is  said:  "Consequently,  where  the  owner  recovered 
his  land  In  ejectment  and  made  no  claim  for  rents 
and  profits,  the  bonajlde  adver§e  claimant  who  had 
been  ejected  could  in  no  manner  obtain  any  com- 
pensation for  improvements  made  while  he  was  in 
possession  of  the  land,  however  honest  and  reasona- 
ble his  belief  that  he  was  the  owner  at  the  time. 
Graeme  v.  Cullen,  28  Gratt  296." 

In  Hall  V.  Hall,  80  W.  Va.  784.  6  S.  E.  Rep.  362,  the 
court  citing  Dawson  v.  Grow,  29  W.  Va.  886,  1  S.  E. 
Rep.  666,  and  the  principal  case,  said:  "The  first 
inquiry  is,  do  the  facts  appearing  in  the  record 
entitle  the  appellee.  Moses  S.  Hall,  to  compensation 
for  any  of  the  Improvements  alleged  to  have  been 
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By  deed  bearing  date  the  ISth  of  E*ebruary 
1860,  John  Graeme,  of  the  city  of  Richmond, 
conveyed  to  Gustavus  A.  Myers  and  John 
Graeme,  jr. ,  a  certain  lot  of  land  in  the  city 
of  Richmond,  situated  on  the  south  side  of 
Main  street,  on  which  there  was  a  brick 
house,  and  bounded  by  the  same  boundaries 
as  when  Patrick  Cullen  purchased  the  same 
from  James  Talley,  on  the  23d  of  January 
1835;  in  trust  to  secure  to  Patrick  Cullen 
the  payment  of  the  sum  of  $22,200,  for  which 
the  said  Graeme  had  that  day  executed  and 
delivered  to  the  said  Patrick  Cullen  thirty 
writing's  obligatory  commonly  called  single 
bills,  by  which  he  promised  to  pay  to  said 
Cullen,  the  several  sums  of  money,  and  at 
the  times,  respectively  set  forth  and  speci- 
fied in  a  schedule  annexed  to  the  deed. 
These  single  bills  were  for  various  amounts 
and  their  times  of  payment  ran  from  1860 
to  1875. 

The  deed  provides  that  in  the  event  that 
default  be  made  in  the  payment  of  either 
of  the  above  mentioned  writings  obligatory 
as  they  become  due  and  payable,  then  the 
trustees,  or  either  of  them,  on  being  required 
so  to  do  by  the  said  Patrick  Cullen,  his 
executors,  administrators  or  assigns,  shall 
sell  the  property  hereby  conveyed.  And  it 
is  covenanted  and  agreed  between  the  par- 
ties aforesaid,  that  in  case  of  a  sale,  the 
same  shall  be  made  after  first  advertising 
the  time,  place  and  terms  thereof,  for  ten 
days  in  some  newspaper  published 
268  *in  the  city  of  Richmond,  and  upon 
the  following  terms,  to  wit :  For  cash 
as  to  so  much  of  the  proceeds,  as  may  be 
necessary  to  defray  the  expenses  of  exe- 
cuting this  trust,  the  fees  for  and  recording 
this  deed,  if  then  unpaid,  and  to  discharge 
the  amount  of  money  and  interest  then 
payable  upon  the  said  writings  obligatory ; 
and  if  at  the  time  of  such  sale  any  writing 
shall  not  have  become  due  and  payable,  and 
the  purchase  money  be  sufficient,  such  part 
or  parts  of  said  purchase  money  as  will  be 
sufficient  to  pay  off  and  discharge  such  re- 
maining writings  obligatory  shall  be  made 
payable  at  such  time  or  times  as  the  said 
writings  obligatory  will  become  due;  the 
same  to  be  properly  secured ;  and  for  any 
residue,  of  purchase  money  on  such  credit 
as  Graeme,  his  executors,  Ac,  should  direct. 


made  by  bim  upon  tbe  bouse  and  lot?  In  order  to 
entitle  him  to  sucb  compensation  it  must  be  sbown 
eitber  tbat  be  was  at  tbe  time  be  made  tbe  improve- 
ments a  bona  Jtde  occupant  and  bolder  of  tbe  prop- 
erty, or  tbat  tbe  improrements  were  made  by  bim 
under  sucb  circumstances  tbat  it  would  be  a  fraud 
upon  bis  riffbts  to  permit  tbe  owner  to  take  tbem 
witbout  compensation.  To  brinsr  tbe  appellee 
witbln  tbe  first  class,  it  must  appear  tbat  he  not  only 
believed  be  bad  a  ffood  title  to  tbe  premises  and 
made  tbe  improvements  in  rood  faith  under  tbat 
belief,  but  it  must  be  sbown  tbat  be  at  tbe  time  bad 
reasonable  arrounds  to  believe  bis  title  rood.  It  is 
sufldcient  to  defeat  bis  ri^bt  to  compensation  if  tbe 
title  under  which  be  claimed  appeared  upon  its  face 
to  be  defective:  in  other  words,  be  vrtll  not  be  en- 
titled to  compensation  if  be  bad  tbe  means  of  obtain- 
in«r  information  of  tbe  defect  in  bis  title/' 


or   on    his  failure  to  direct  as  the  trustees 
should  think  fit. 

This  deed  was  not  executed  by  tbe  trus- 
tees. It  was  recorded  in  the  clerk* s  office 
of  the  Hustings  court  of  the  city  of  Rich- 
mond on  the  acknowledgment  of  Graeme,  on 
the  21st  of  B*ebruary  1860. 

The  house  and  lot  conveyed  in  this  deed, 
had  been  sold  by  Cullen  to  Graeme,  and  the 
writings  obligatory  mentioned,  were  for 
the  purchase  money.  About  the  time  of  the 
conveyance  by  Cullen  to  Graeme,  Cullen  as- 
signed to  him  a  policy  of  insurance  on  tbe 
house. 

The  writings  obligatory  were  paid  by 
Graeme  as  they  fell  due,  up  to  the  year  1864. 
Those  that  fell  due  that  year  and  subse- 
quently were  not  paid ;  and  on  the  3d  of 
April  1865  the  house  was  burned  in  the  fire 
which  consumed  a  great  part  of  the  city. 

In  July  1865  John  Graeme  being  the  owner 
of  the  ground  extending  from  the  lot  con- 
veyed as  aforesaid,  to  Twelfth  street,  and 
running  back  on  that  street,  made  a  contract 
with  S.  H.  and  J.  F.  Adams,  of  Baltimore, 
for  the  building  of  three  tenements  on 
269  his  ground  on  *Main  street,  and  two 
to  front  on  Twelfth  street;  and  the 
agreement  seems  to  have  been  that  the  con- 
tract should  be  reduced  to  writing  and  placed 
on  record,  so  as  to  give  them  a  lien  on  tbe 
lot  and  buildings  for  the  price  of  building 
them.  This,  however,  was  not  done  until 
November,  for  the  reason  as  S.  H.  Adams 
states,  that  they  were  advised  by  their 
counsel,  that  the  clerk's  office  was  in  the 
possession  of  the  United  States  Military 
authorities,  and  therefore  it  could  not  be 
recorded.  In  November  they  had  been  in- 
formed of  the  deed  of  trust  held  by  Cullen, 
and  then  John  Graeme  and  James  Hunter 
and  Mary  his  wife,  who  was  the  daughter 
of  Graeme,  entered  into  an  agreement  in 
writing,  which  was  admitted  to  record,  by 
which  Graeme  covenanted  that  the  Adams 
should  have  a  lien  on  the  ground  and  the 
buildings  they  were  putting  up  for  Graeme ; 
and  Hunter  covenanted  that  they  should 
have  a  lien  on  certain  real  estate  of  his 
own,  for  the  cost  of  building  the  said 
houses ;  and  by  deed  bearing  date  the  15th 
of  March  1866,  and  duly  admitted  to  record 
on  the  17th,  Graeme  conveyed  to  Andrew 
Johnston  and  John  Graeme,  jr.,  the  ground 
and  buildings  aforesaid,  and  Hunter  and 
wife  conveyed  to  them  the  real  estate  men- 
tioned in  his  agreement,  in  trust,  to  secure 
to  S.  H.  Adams  for  himself  and  his  partner 
J.  F.  Adams,  the  payment  of  seven  negoti- 
able notes  bearing  date  the  15th  of  March 
1866,  with  interest  from  the  date,  executed 
by  Graeme  to  S.  H.  Adams,  payable  in  from 
one  to  six  years,  amounting  together  to 
$58,660.  The  first  of  these  notes,  which 
was  payable  in  one  year,  was  for  $9,450, 
and  the  second,  which  was  payable  in  eigh- 
teen months,  was  for  $5,525. 

The  trusts  of  the  deed  were  to  sell  if  and 
when  any  of  the  said  notes  were  not  paid; 
and  for  cash  for  expenses  of  executing  the 
trust,  and  to  discharge  all  principal  and 
interest    then    due,     and    upon     a    credit 
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270  for  such  sums  *and  at   such  times  as 
required    to   meet  the  other  notes  not 

then  due,  if  any,  and  the  surplus  if  any 
was  to  be  paid  as  Graeme  should  direct. 
And  it  was  provided  that  as  soon  as  the 
first  two  notes  were  fully  paid  Hunter  should 
be  entitled  to  have  and  receive  a  release  of 
the  property  which  he  conveyed  by  the  deed. 
By  another  deed  bearing  date  the  14th  of 
March  1867,  executed  by  Graeme,  Hunter 
and  wife,  the  trustees  and  S.  H.  Adams, 
reciting  the  sale  by  Graeme  to  Robert  A. 
Mayo,  of  a  part  of  the  property  conveyed 
by  him,  in  consideration  of  the  trustees  and 
Adams  uniting  in  a  conveyance  of  the  same 
to  Mayo,  Turner  and  wife  released  the  pro- 
vision in  his  favor  for  a  release  of  his  prop- 
erty on  the  payment  of  the  first  two  notes. 

By  the  direction  of  Cullen  the  trustees, 
Myers  and  John  Graeme,  jr.,  advertised  the 
property  embraced  in  the  deed  from  John 
Graeme  to  them  to  be  sold  on  the  7th  of 
March  1868  on  the  terms  of  the  deed.  The 
advertisement  set  out  the  several  writings 
obligatory  secured  by  the  deed,  then  stated 
the  several  bonds  then  due,  and  also  the 
bonds  which  were  yet  undue,  with  the 
amount  of  each  and  the  time  it  fell  due. 
The  amount  due  and  for  which  cash  was 
required  was  between  seven  and  eight  thou- 
sand dollars,  the  amount  to  fall  due  and  for 
which  a  credit  was  to  be  allowed,  was  $8,680, 
and  extended  from  August  1868  to  f^ebruary 
1875. 

To  enjoin  this  sale  John  Graeme  filed  his 
bill  in  the  Circuit  court  of  the  city  of  Rich- 
mond. The  grounds  on  which  the  injunction 
to  the  sale  was  asked,  was  that  the  building 
which  was  on  the  lot  when  Cullen  sold  it  to 
Graeme  had  been  burned,  and  the  new  build- 
ing put  upon  it  by  the  Adams  was  built 
under  an  agreement  that  gave  them  a  lien 
upon  it ;  and  that  Cullen  with  a  knowledge 
that  they  were  putting  up  the  building,  had 
not  given  them  any  notice  of  his  lien. 

271  The  plaintiff  insisted,  ^therefore,  that 
Cullen    was   entitled   to  a  lien  to   the 

value  of  the  ground,  and  that  the  Adams 
were  entitled  to  the  balance  of  the  price  at 
which  it  should  be  sold ;  and  that  the  prop- 
erty should  not  be  sold  until  this  question 
was  settled. 

The  injunction  was  refused  by  the  judge 
of  the  Circuit  court,  but  was  granted  by  a 
judge  of  the  court  of  Appeals.  This  in- 
junction was  dissolved  on  the  11th  of  April 
1868.  And  then  Cullen  directed  the  trustees 
to  proceed  to  sell  the  property  under  his  deed 
of  trust;  and  John  Graeme,  jr.,  declining  to 
unite  in  the  sale,  it  was  advertised  by  Gus- 
tavus  A.  Myers,  the  other  trustee,  to  be  sold 
on  the  terms  prescribed  in  the  deed,  and 
was  sold  on  the  22d  of  March  1868,  and  pur- 
chased by  S.  H.  Adams  for  himself  and  his 
partner,  at  the  price  of  $20,000.  To  this 
sale  John  Graeme,  jr. ,  objected  both  by  ad- 
vertisement in  the  newspaper  and  also  at 
the  sale. 

The  Adams  not  complying  with  the  terms 
of  the  sale,  Cullen,  in  June  1868,  filed  his 
bill  in  the  Circuit  court  of  the  city  of  Rich- 
mond, against  John  Graeme,    Gustavus   A. 


Myers,  John  Graeme,  jr.,  as  trustee  in  both 
deeds,  the  Adams,  Andrew  Johnston  and 
Mrs.  Hunter,  as  executrix  and  sole  devisee 
of  James  Hunter,  deceased,  setting  out  his 
deed  of  trust,  the  sale  by  Myers,  and  the 
purchase  by  the  Adams,  and  asking  for  a 
specific  execution  of  the  contract  of  purchase 
by  the  Adams. 

8.  H.  and  J.  F.  Adams  answered  the  bill. 
They  say  that  8.  H.  Adams  attended  the 
sale,  and  gave  notice  to  the  auctioneer  that 
they  had  a  claim  against  said  property,  and 
any  action  of  his  was  for  the  protection  of 
their  interest ;  and  that  they  did  not  mean 
to  compromise  the  same  by  such  action. 
They  admit  the  purchase  at  the  sale  made  by 
Myers,  for  twenty  thousand  dollars,  and 
that  the  purchaser  did  decline  to  comply 
with  the  terms  of  said  purchase,  until 

272  he  should  be  satisfied  upon  the  *8ub- 
ject  of  the   validity   of  the  sale  made 

by  Myers  as  sole  trustee,  and  also  until  the 
question  was  settled  between  the  ««aid  Cullen 
and  the  respondents,  as  to  the  priority  of 
their  respective  claims  upon  the  value  of 
the  buildings  which  they  had  erected  upon 
said  lot.  After  stating  the  facts  as  to  the 
refusal  of  the  trustee,  John  Graeme,  jr.,  to 
unite  in  the  sale,  and  the  burning  of  the 
house  on  the  3d  of  April,  they  said  that  on 
the  24th  of  July  1865,  they  entered  into  a 
contract  with  John  Graeme  to  furnish  all 
the  materials  and  labor,  and  build  the  houses 
on  Main  and  Twelfth  streets,  and  to  take 
security  for  their  reimbursement  by  instal- 
ments, upon  the  property,  with  the  im- 
provements so  to  be  made.  They  aver  that 
they  were  not  inforihed  by  the  said  Graeme 
nor  by  the  said  Cullen,  nor  by  any  body 
else,  that  Cullen  had  any  lien  or  claim 
whatsoever  upon  the  said  property  or  any 
part  of  it ;  and  they  had  no  suspicion  of 
such  a  lien,  nor  any  grounds  to  suspect  it. 
In  pursuance  of  this  contract  the  respond- 
ents went  on  to  furnish  the  labor,  materials 
and  money,  and  erected  the  house  upon  this 
lot,  and  upon  the  adjoining  property  afore- 
said, with  their  own  money  and  other  re- 
sources. The  fact  that  they  were  doing  so 
was  notorious.  The  site  of  the  property 
was  one  of  the  most  public,  and  its  value 
inferior  to  few  in  the  city;  and  it  was 
known  to  every  body  acquainted  with  the 
affairs  of  John  Graeme,  that  he  had  not  the 
means  himself  to  defray  the  costs  of  such 
improvements.  The  plaintiff  had  been  a 
resident  of  the  city  of  Richmond  for  many 
years,  and  if  he  was  not  a  resident  at  that 
time,  he  was  a  sojourner  therein  during  a 
considerable  part  of  the  year  1865,  and  at 
the  time  the  respondents  were  going  on 
with  said  improvements;  and  they  charge 
that  the  plaintiff  well  knew,  or  was  in- 
formed and  believed,  that  the  said  im- 
provements were  being  made  by  these 
respondents,    under   a   contract   with 

273  *Graeme,  and  that   the   funds  for  the 
same    were   in    fact   advanced  by  the 

respondents ;  or  if  he  was  not   informed   as 
to    the   precise    facts,    he   knew  or  was  in- 
formed of  enough  to   be   assured  that  some 
I  person  or  persons,  other  than  John  Graeme^ 
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was  engagfed  in  the  erection  of  said  im* 
provements,  and  was  advancing  the  funds 
for  that  purpose.  And  thej  insist  that  un- 
der these  circumstances  it  was  the  duty  of 
the  plaintiff  to  have  enquired  and  ascer- 
tained the  facts,  if  they  were  not  known  to 
him,  and  to  have  given  notice  of  his  alleged 
lien  and  claim  upon  the  property,  to  the 
person  engaged  in  making  such  improve- 
ments; and  not  making  such  enquiry  and 
giving  such  notice,  but  standing  by  and 
suppressing  the  fact  of  his  interest  in  the 
property,  he  will  be  regarded  in  law  as 
having  fraudulently  concealed*  the  same, 
and  he  will  be  postponed  in  the  enforcement 
of  his  lien  to  these  respondents,  to  the  ex- 
tent of  the  value  of  the  improvements 
erected  upon  said  lot  by  them. 

They  further  say,  that  before  they  had 
any  notice  or  suspicion  as  to  the  lien  of  the 
plaintiffs,  they  had  expended  upon  this  and 
the  adjoining  property  about  640,000;  that 
it  was  in  November  1865  when  they  received 
this  information,  when  John  Graeme  was 
about  to  enter  intp  the  agreement  with  these 
respondents,  which  was  to  be  duly  recorded 
in  order  to  give  them  a  lien  upon  the  prop- 
erty ;  and  the  reason  why  this  had  not  been 
done  at  the  commencement  of  the  work, 
was  that  the  office  of  the  Hustings  court  of 
the  city  was  then  in  the  possession  of  the 
Military  authorities  of  the  United  States; 
and  respondents  were  informed  and  believed 
that  no  agreement  could  then  be  so  recorded 
as  to  give  them  a  valid  lien  on  the  property. 

Mrs.  Hunter  in  her  own  right  and  as  ex- 
ecutrix of  James  Huntej-  deceased,  filed  her 
bill  in  the  same  court  against  CuUen,  the 
Adams,  John  Graeme  and  the  trustees 
274  *in  Cullen'sdeed,  in  which  she  insists 
upon  the  illegality  of  the  sale  made 
by  Mr.  Myers,  and  also  on  the  conduct  of 
Cullen  and  his  trustees  in  standing  by  and 
not  giving  notice  of  his  lien,  as  giving  the 
Adams  preference  over  him. 

The  depositions  of  Cullen  and  of  S.  H. 
Adams  were  taken.  That  of  Cullen,  so  far 
as  it  refers  to  the  last  point,  is  stated  by 
Judge  Moncure  in  his  opinion,  for  which 
see  other  facts  referred  to  by  him.  That 
of  Adams  is  in  accord  with  his  answer. 

On  the  14th  day  of  February  1871  the 
causes  came  on  to  be  heard  together,  when 
the  court  dismissed  Graeme's  bill  with  costs ; 
and  held  that  Cullen  was  entitled  as  aci'ainst 
the  Adams  to  specific  performance  of  their 
contract  of  purchase  under  the  sale  by  the 
trustee  Myers,  which  sale  was  confirmed ; 
and  that  he  was  entitled  to  have,  out  of  the 
purchase  money,  satisfaction  of  the  debts 
due  and  to  become  due  from  Graeme  to  Cul- 
len, and  secured  by  the  deed  aforesaid, 
without  abatement,  because  of  the  improve- 
ments put  upon  the  lot  by  Graeme  since  the 
said  deed  of  trust  was  executed  to  secure 
the  same ;  and  that  the  Messrs.  Adams  must 
be  postponed  to  said  Cullen.  It  was  there- 
fore decreed  accordingly;  interest  being 
charged  upon  all  the  writings  obligatory, 
from  the  time  they  fell  due,  whether  given 
for  the  principal  or  for  the  interest.  From 
this  decree   Mary  Hunter,  John  Graeme  and 


John  Graeme,  jr.,  applied  for,  and  obtained 
an  appeal  to  this  court. 

I^yons,    Meredith   and  John  Howard,  for 
the  appellants. 

Jones  Sl  Bouldin  and  Daniel,    for  the  ap- 
pellee. 

MONCUKE,  P.,  delivered  the  opinion  of 
the  court. 

The  two  main   questions  arising  in  this 
case  are,  first :  whether  the  ^e  made 

275  by   Gustavus   A.    Myers,   one  of  *the 
two  trustees  named  in  the  deed  of  trust 

of  the  15th  day  of  February  1860,  from  John 
Graeme  to  said  Myers  and  John  Graeme,  jr., 
for  the  benefit  of  Patrick  Cullen,  was  a 
valid  sale?  And  second :  whether  Cullen  is 
entitled  to  have  full  satisfaction  of  his  debt 
secured  by  that  deed,  out  of  the  proceeds  of 
that  sale,  before  S.  H.  Sl  J.  F.  Adams,  the 
builders  of  the  house  which  was  upon  the 
lot  of  ground  sold  at  the  time  of  the  sale, 
will  be  entitled  to  any  part  of  the  said  pro- 
ceeds on  account  of  the  debt  due  to  them 
by  said  Graeme  for  said  building?  These 
two  questions,  substantially,  in  the  above 
order,  were  considered  by  the  learned  judge 
of  the  court  below,  in  the  opinion  delivexed 
by  him  on  pronouncing  the  decree  appealed 
from  in  this  case,  and  were  discussed  by 
the  able  counsel  in  their  argument  of  the 
case  before  this  court.  We  will,  therefore, 
consider  the  same  questions,  and  in  the 
same  order,  in  our  examination  of  the  case. 
Other  questions  arise  in  the  case  which 
were  considered  in  the  court  below,  and 
were  argued  by  counsel  in  this  court,  and 
which  we  will  also  have  to  consider;  bat 
they  are  subordinate  and  collateral  to  the 
main  questions  aforesaid.  Proceeding, 
then,  to  consider  those  two  main  questions, 
we  will  enquire : 

First— Was  the   sale   made  by  Myers,  as 
aforesaid,  a  valid  sale? 

The  law  in  regard  to  the  power  of  one  of 
two  or  more  trustees,  named  in  the  instm- 
ment  creating  the  trust,  to  execute  the  trust 
severally,  is  very  plain,  and  is  familiar  to 
us  all.  Where  two  or  more  persons  are  an- 
thorized  to  execute  a  trust  or  power  jointly, 
of  course  they  are  not  authorized  to  execute 
it  severally,  unless  such  authority  be  also 
given  by  the  instrument  creating  the  tmst 
or  power.  That  instrument  being  the  only 
source  of  the  authority,  of  course  there  can 
be  no  authority  which  does  not  flow  from 
that  source.     L^ewin   on   Trusts,   266, 

276  *marg. ;  1  trom.  Dig.  249.     A  trust  or 
power  given  to  two  or  more,  is  joint 

only,  unless  words  be  added  making  it  sev- 
eral also.  But  while  one  or  two  or  more 
joint  trustees  cannot  execute  the  trust  sev- 
erally, it  is  perfectly  competent  for  the 
author  of  the  trust  to  empower  the  trustees 
to  act  severally,  as  well  as  jointly;  and  in 
that  case,  the  act  of  one  of  the  trustees,  in 
pursuance  of  the  trust,  is  just  as  valid  as  if 
he  only  had  been  appointed  to  execnte  it. 
The  law  on  this  branch  of  the  subject  is 
correctly   laid  down   in   the  opinion  of  the 
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court  below  and  the  authority  therein  cited. 
By  the  terms  of  the  instrument  creating  the 
tmst,  its  author  ''may  confide  the  execution 
of  the  trust  to  one  person  alone,  or  to  two 
or  more  jointly,  or  to  two  or  more  jointly 
and  severally;  and  in  the  latter  case,  one 
of  the  trustees  alone,  or  a  less  number  than 
the  -w^hole,  may  execute  the  trust  where  the 
deed  provides  that  less  than  the  whole 
number  may  act.  1  Ivom.  Dig.,  marg.  p. 
325.  When  there  are  several  trustees,  and 
there  is  no  provision  in  the  deed  that  a  less 
number  than  the  whole  may  act,  all  must 
act ;  because  it  is  an  office  of  personal  con- 
fidence, (I^ewin  262,)  and  in  such  case  the 
grantor  has  not  confided  in  any  one,  or  in 
any  number  less  than  the  whole.  But,  when 
the  deed  does  provide  that  a  less  number 
may  act,  it  is  a  clear  indication  that  the 
grantor  has  the  same  confidence  in  the  lesser 
number  that  he  has  in  the  whole ;  and  it 
follows,  that  in  such  case  it  is  competent 
for  a  leas  number  than  the  whole  to  execute 
the  trust."  The  case  of  Taylor  Sl  ux.  v. 
IHckinson,  Ac,  15  Iowa  R.,  483,  cited  by 
one  of  the  counsel  for  the  appellee  CuUen, 
bears  directly  on  this  branch  of  the  case, 
and  seems  to  be  a  correct  decision.  Then, 
the  question  in  regard  to  the  power  of  Myers 
to  act  severally  in  making  the  sale,  is  one 
of  construction  merely.     Does  the  deed  of 

trust  confer  such  power? 

277  *The   deed  was  executed  to  secure 

the  purchase  money,  or  part  of  the 
purchase  money,  of  the  lot  of  ground  thereby 
convej'ed,  which  it  seems,  on  the  same  day 
had  been  sold  and  conveyed  by  CuUen  to 
Qraeme.  The  amount  secured  by  the  deed 
was  $22,200,  for  which  Graeme  executed  and 
delivered  to  Cullen  thirty  writings  obliga- 
tory, for  different  sums  of  money,  payable 
at  different  times,  between  the  15th  day  of 
February  1860,  the  date  of  the  deed,  and 
the  15th  day  of  February  1875,  inclusive, 
according  to  schedule  annexed  to  the  deed. 
The  deed  provides,  that  in  the  event  that 
default  shall  be  made  in  the  payment  of 
either  of  the  above  mentioned  writings  ob- 
lig'atory  as  they  become  due  and  payable, 
then  the  trustees  or  either  of  them,  on  being 
required  so  to  do,  by  the  said  Patrick 
Cullen,  his  executors,  administrators  or 
assigns,  shall  sell  the  property  hereby  con- 
veyed."  Certainly  language  could  not  be 
plainer,  nor  more  unlimited  and  uncondi- 
tional, than  is  the  language  here  used  to 
empower  the  trustees,  severally  as  well  as 
jointly,  to  make  the  sale,  on  being  required 
so  to  do  as  aforesaid.  The  power  thus  given 
to  either  of  the  trustees  to  make  the  sale, 
is  not  a  conditional  power  to  make  it  only 
in  the  ^vent  of  the  death  of  the  other  trus- 
tee, or  of  his  non-residence  in  the  State,  or 
of  his  refusal  to  accept  the  trust,  but  it  is 
general  and  unconditional;  just  as  much 
so,  as  is  the  power  given  to  them  to  act 
jointly  in  the  matter.  How  then  can  it  be 
said,  that  Myers  had  not  power  to  make  the 
sale  severally  in  this  case?  Suppose  both 
of  the  trustees  had  signed  the  deed  of  trust, 
(though  neither  of  them  did,)  that  would 
have   been   the  most  express  and  binding 


acceptance  of  the  trust  which  the  trustees 
could  possibly  have  given ;  and  yet,  could 
it  have  been  contended  in  that  case,  that 
one  of  the  trustees  could  not  have  made  the 
sale  on  being   required  by   the   trust 

278  creditor  to  do  so,  notwithstanding  *the 
refusal  of  the  other  trustee  to  join  in 

making  it?  How  then  can  it  be  said  that 
by  joining  in  the  first  advertisement  of 
sale,  Gneme,  jr.,  accepted  the  trust,  and 
thereby  put  it  out  of  the  power  of  Myers, 
afterwards,  to  make  the  sale  severally, 
though  Graeme,  jr. ,  was  expressly  requested 
and  expressly  refused  to  join  in  making  it? 
Did  Graeme,  jr.'s  acceptance  of  the  trust, 
and  his  refusal  afterwards  to  join  in  mak- 
ing a  sale,  annul  that  portion  of  the  deed 
which  expressly  requires  either  of  the  trus- 
tees to  make  the  sale,  on  being  required  by 
the  trust  creditor  to  do  so?  It  may  be  true 
that  in  the  selection  of  the  trustee,  the  trust 
debtor  and  creditor  may  have  been  influ- 
enced, to  some  extent,  by  the  consideration, 
that  one  of  them  was  the  son  of  the  debtor, 
and  the  other  the  friend,  if  not  counsel  of 
the  creditor;  (though  it  seems  he  was  only 
such  counsel  in  drawing  the  deed,  and  not 
the  general  counsel;)  but  it  was  certainly 
not  intended  that  the  trustees  should  only 
act  together,  and  not  severally;  for  the 
deed  expressly  provides  otherwise.  The 
parties  were  friendly  at  the  time  of  the  ex- 
ecution of  the  deed,  and  did  not  anticipate 
any  difficulty  in  the  future.  But  the  debts 
to  be  secured  had  a  long  time  to  run,  cover- 
ing a  period  of  fifteen  years ;  and  the  par- 
ties could  not  know  what  would  turn  up  in 
the  meantime.  It  was  a  prudent  precaution, 
therefore,  in  the  trust  creditor  to  stipulate 
in  the  deed  for  a  right  to  require  the  trus- 
tees '  or  either  of  them  to  make  a  sale,  in 
the  event  of  a  default  by  the  debtor  in  mak- 
ing his  payments.  Before  all  the  debts 
became  payable,  the  parties,  debtor  and 
creditor,  might  become  inimical  to  each 
other,  (as  turned  out  to  be  the  case,)  and 
the  trustee,  who  is  a  son  of  the  debtor, 
might  naturally  take  sides  with  his  father, 
and  be  biased  in  his  favor;  and  might 
think  it  improper  to  join  in  making  a  sale, 
and  therefore  refuse  to  do  so.     In  such 

279  an    event,    it  was  *important  to  the 
creditor  to   have  the  right  to  require 

the  other  trustee  to  make  the  sale,  and  the 
right  was  accordingly  secured  to  him  by 
the  deed.  We  do  not  mean  to  say  that  this 
was  the  only  motive  for  inserting  that  pro- 
vision in  the  deed.  On  the  contrary,  there 
were  many  other  motives  for  its  insertion. 
But  this  may  have  been  one  of  the  motives, 
and  was  a  reasonable  one ;  and  at  all  events, 
such  a  state  of  things  presents  a  case  in 
which  either  of  the  trustees  may  be  required 
to  make  a  sale,  notwithstanding  the  refusal 
of  the  other  trustee  to  join  in  making  it, 
and  even  against  his  protest,  if  such  sale 
would  be  otherwise  proper.  We  do  not  mean 
to  say  that  one  of  the  trustees  might  have 
been  required  to  make  the  sale  alone,  if  the 
other  had  been  willing  to  join  him  in  mak- 
ing it.  It  is  unnecessary  to  decide  that 
question  in  this  case,  and  we  therefore  ex- 
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press  no  opinion  upon  it.  But  we  do  mean 
to  say,  that  if  one  refuse,  though  requested 
to  join  in  making*  a  sale,  no  matter  what 
may  be  the  motive  of  such  refusal,  the  other 
has  power  to  make  it ;  and  if  it  be  otherwise 
proper,  the  sale  will  be  valid.  In  this  case 
Graeme,  jr.,  was  requested  to  join  in  mak- 
ing the  sale ;  and  he  did  join  in  the  first 
advertisement ;  but  he  refused  to  join  in 
the  second.  After  being  made  trustee  in 
the  deed  for  the  benefit  of  CuUen,  he  ac- 
cepted another  trust  upon  the  same  property 
for  the  benefit  of  S.  H.  and  J.  F.  Adams. 
These  trusts  were,  in  his  opinion,  con- 
flicting, and  he  could  not  decide  between 
them,  **and  what  right,'*  enquires  the  peti- 
tion, **had  CuUen,  or  Myers  either,  to  re- 
quire him  to  assume  the  grave  responsibility 
of  so  doing?"  This  may  have  been  a  very 
good  reason  for  his  refusing  to  join  in 
making  the  sale  under  the  deed  for  the  ben- 
efit of  CuUen ;  but  it  was  at  least  as  good  a 
reason,  why  Myers  should  have  power  to 
make  the  sale  alone,  if  such  a  sale  would 
otherwise  be  proper. 

280  *Then  we  proceed  to  enquire,  whether 
the  sale  was  otherwise  proper ;  in  other 

words,  whether  it  is  valid,  notwithstanding 
the  fact  that  both  trustees  did  not  join  in 
making  it? 

The  sale  was  advertised  and  made  in 
strict  pursuance  of  the  terms  prescribed  by 
the  deed  of  trust.  There  was  no  uncertainty 
as  to  the  amount  due  on  account  of  the  trust 
debt  at  the  time  of  the  sale.  The  debtor 
had  made  default  in  the  payment  of  the 
instalment  which  became  payable  on  the 
15th  of  February  1864,  and  of  all  the  semi- 
annual instalments  which  became  payable 
afterwards,  down  to  the  time  of  the  sale  on 
the  22d  of  May,  1868,  and  had  paid  nothing 
on  account  of  the  principal  or  interest  of 
the  debt  during  all  that  period.  The  title 
to  the  property  was  perfect,  and  there  was 
no  cloud  whatever  over  it,  at  least  at  the 
time  of  the  execution  of  the  deed  of  trust. 
The  deed  was  duly  recorded  a  few  days  after 
its  date.  The  creditor  was  prevented  by 
the  stay  law  from  having  the  deed  of  trust 
enforced  by  a  sale  of  the  property,  until 
after  it  was  decided  by  this  court  in  Taylor 
V.  Stearns,  &c. ,  18  Gratt.  244,  that  so  much 
of  that  law  as  suspended  the  enforcement 
of  deed  of  trust  liens  was  unconstitutional ; 
which  decision  was  made  in  1868,  February 
19.  Shortly  thereafter,  the  sale  was  adver- 
tised and  made  as  aforesaid.  It  does  not 
appear,  and  is  not  pretended,  that  the  trus- 
tee did  not  use  every  means  in  his  power  to 
make  the  property  produce  the  highest  pos- 
sible price  at  the  sale.  On  what  ground, 
then,  can  it  be,  that  the  said  s%le  is  invalid? 

The  ground  on  which  the  appellants  insist 
that  it  is  invalid  is,  that  at  the  time  it  was 
made  there  was  a  pending  controversy  in 
regard  to  the  improvements  which  had  been 
constructed  upon  the  said  property  by  S. 
H.  and  J.  F.  Adams ;  that   is   to  say, 

281  whether    the   proceeds  *  which    might 
arise   from    the   said  sale,  on  account 

of  the  said  improvements,  would  be  properly 
applicable,  in   the   first   place,    to  the  pay- 


ment of  the  trust  debt  due  to  Cullen,  or  to 
the  payment  of  the  debt  due  to  the  Adams 
for  said  improvements ;  for  the  security  of 
which  latter  debt  a  subsequent  deed  of  trust 
on  the  said  property  had  been  executed  and 
recorded.  The  appellants  contend  that  this 
controversy,  in  itself,  (however  the  right 
may  be, )  was  such  a  cloud  over  the  title  as 
made  it  improper  in  the  trustee  to  make  the 
sale  until  the  said  cloud  was  removed;  and 
that  the  necessary  effect  of  making  the  sale, 
under  such  a  cloud,  was  to  produce  a  sacri- 
fice of  the  property.  We  will  now  enquire 
as  to  the  nature  of  this  supposed  cloud,  and 
as  to  its  probable  effect  upon  the  sale. 

The  question  now  to  be  considered  is,  not 
how  the  proceeds  of  the  sale  of  the  property 
ought  to  be  applied — that  will  be  the  subject 
of  our  next  enquiry — but  what  was  the 
nature  and  state  of  the  controversy  on  the 
subject  at  the  time  of  the  sale,  if  contro- 
versy it  could  be  called ;  and  whether  it  in- 
juriously affected  the  sale. 

It  is  manifest,    we    think,    that  when  the 
agreement  of  the   18th    of  November  1865, 
between    Graeme,    James    Hunter   and  the 
Adams,   providing  for  a  lien  to  be  given  to 
the   Adams  on   the  property    therein  men- 
tioned, to  secure  the  payment  of  the  cost 
of  the   improvements,    which  had  been  and 
were  expected  to  be  put  upon  the  said  prop- 
erty, all  of  the   parties  to   said   agreement 
believed  that  Cullen  would  have  a  prior  lien 
to  that  of   the   Adams,    not  only  on  the  lot 
of  ground  conveyed  by  the  deed  of  trust  for 
Cullen 's   benefit,    but   also  on  the  improve- 
ments   which   had   been,    or  might  be,  pat 
upon  that  ground,  as  aforesaid.     And  this 
belief,    no  doubt,    continued    down   to  the 
time  of  the  advertisement  of  the   property 
for   sale  by   Graeme,  jr.,  and   Myers, 
282      the  two  *tru9tees  under  the  said  deed 
of   trust.     But  afterwards   a    change 
seems  to  have   occurred  in  the  views  of  the 
said  parties.     That  change  in  the  views  of 
Graeme,    sr. ,    manifested   itself  by  the  bill 
which,  on  the  third  or  fourth  of  March  1868, 
just  three  or  four  days  before  the  day  fixed 
by  the  trustees  for  the  sale  of  the  property, 
was   presented    to  the  Judge  of  the  Circuit 
court  of  the  City  of  Richmond,  praying  for 
an    injunction    of   the   said   sale,  upon  the 
ground   of    the   alleged,    or  supposed,  prior 
lien   of    the   Adams   to   that   of  Cullen,  on 
the  improvements  aforesaid,    and  of  the  in- 
jurious effects  of  making  a  sale  of  the  prop- 
erty   under   such   a   supposed   cloud.      The 
injunction    prayed   for,   was  refused  by  the 
Judge    of   the    Circuit  court  on  the  4th  of 
March   1868,  but  was  granted  by  a  judge  of 
this   court  on   the  10th  of  March  1868,  and 
the    sale   advertised   to  be  made  on  the  7th 
day   of   the    same    month    was    not    made. 
Cullen  filed  his  answer  to  the  bill,  and  gave 
notice  to  Graeme  that  he  would,  on  the  28th 
of  the   same  month,  move  the  jud^e  of  the 
said  Circuit  court  to  dissolve  the  injunction: 
which  motion  was  accordingly  made.    And 
on  the  11th  day  of  April  1868,  to  which  day 
the   said   motion  was  continued  by  consent 
of   parties,    it   came  on  to  be  heard  by  the 
said  judge;  in  vacation,  on  the  original  bill, 
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the       answers    of    the    defendants    CuUen, 
Myers,  and  S.  H.  &  J.  f^.  Adams  to  the  said 
orig-inal  bill,    with    general    replication    to 
said  answers,  the  answer  of   the  defendant 
Mary  Hunter  on  that  day  filed,  the  amended 
and    supplemented  bill  (making^  said  Marj 
Hunter  a  defendant  to  the  suit, )  the  exhibits 
filed  and  the  depositions  of  witnesses,  and 
was     arg^ued    by   counsel:  On  consideration 
whereof,    the    said   Judg-e   in    vacation  ad- 
judg-ed,    ordered   and  decreed  that  the  said 
injunction    should    be,    and    the   same  was 
thereby   dissolved.     And  on   the  motion  of 
the     plaintiff   by   counsel,  ,who  represented 
that  he  desired  and  intended  to  present 
283        *a  petition  for  an  appeal  from  the  said 
decree,  it  was  further  ordered  that  the 
said    decree   be   suspended   for   thirty  days 
from    its  date,    to  enable   the   plaintiff   to 
present    such    petition.     No    such    petition 
ever    was   presented;    or,    at  all  events,  no 
sucli  appeal  ever  was  obtained.     After  the 
said    period   of  thirty  days  had  expired,  to 
wit :  on  the  12th   of   May   1868,    Myers,    as 
sole    acting*   trustee,    again   advertised   the 
property  for  sale,  in  pursuance  of  the  terms 
prescribed  by   the  deed  of  trust,  on  the  22d 
day  of  the  same  month.     Before  proceeding 
to    act    as   sole   trustee   in  advertising' and 
makini^  the  sale,  Myers,  on  the  11th  of  May 
1868,  sent  the  advertisement  to  his  co-trus- 
tee, Graeme,  jr.,  with  a  note  requesting  him 
to    sign    it.     The  latter  replied  by  a  note 
dated  on  the   same  day,  in   which  he  said: 
•*as  CO- trustee  alike  in  the  deed  from  John 
Graeme,    to  secure  Messrs.  S.  H.  and  J.  F. 
Adams,    and   in  the  deed  from  said  Graeme 
to    secure   Dr.   Cullen,  both  of  which  trusts 
I    have    accepted,   I  am  advised  by  counsel, 
that  under  the  circumstances,  it  would  not 
be    proper  or  safe  in  me  to  unite  with  you 
in    the    sale   of  the  house  erected  on  the  lot 
in  question   by   Messrs.  Adams,  to  pay  the 
debt  due  to  Dr.  Cullen,  or  to  consent  to  such 
sale  by  you,  my  co-trustee,   in  said  deed  to 
secure  Cullen.     I  therefore  notify  you  that  I 
can    not   consent  to  the  sale  proposed  to  be 
made,  the  advertisement  of  which  was  sub- 
mitted to  me   to-day,    and   shall   decline  to 
do  any  act  to  divest  the  title  in  me,  in  part, 
under  said  deed,  in  order  to   effectuate  the 
said    proposed   sale.     Any   epxenses,  costs, 
or  damages  that  may  be  incurred  by  reason 
of    an    attempt   to   make   such  sale  by  you, 
will  of  course   be  assumed  by  yourself,  and 
on  your  own  responsibility ;  and  such  a  sale 
would  be  regarded  by  me,  co- trustee  in  said 
several  deeds,  as  an  act  done  without  lawful 
authority,  and  therefore  null  and  void,  &c.'* 
The  writer  also  appended   to  the  said 
284      advertisement  of  *Myers  in  the  news- 
paper, a  notice  signed  by  himself,  in 
which    he   stated:  **I  have  notified   Mr.  G. 
A.  Myers,  under  the  advice  of  counsel,  that 
I  could  not  safely  consent  to  the  sale  above 
advertised  by  him  to  take   place   on  the  22d 
instant,    and   that   such    sale   would  be  re- 
garded by  me  as  illegal,  and   therefore  null 
and  void.'*     It  seems  also   that  he  attended 
the  sale,  and  then  and  there  gave  a  similar 
notice,  and  that  he  had  been  notified  by  his 
sister,    Mrs.    Mary   Hunter,   executrix  and 


sole  devisee  of  James  Hunter,  '^not  to  unite 
in  such  a  sale ;  that  she  would  regard  the 
same  as  a  null  and  void  act,  so  far  as  it 
affected  her  rights ;  and  that  she  would  hold 
him  personally  responsible  for  any  damage 
that  might  accrue  to  her  by  reason  of  his 
uniting  in  or  giving  any  countenance  to 
such  a  sale."  Myers,  however,  made  the 
sale,  according  to  his  advertisement ;  and 
Q.  H.  &  J.  F.  Adams,  being  the  highest 
bidders,  became  the  purchasers  at  the  price 
of  twenty  thousand  dollars.  It  does  not 
appear  that  that  was  not  an  adequate  price 
for  the  property  at  that  time,  on  the  terms 
on  which  it  was  sold ;  which  were  the  terms 
prescribed  by  the  deed  of  trust.  Real  estate 
in  Richmond  had  considerably  fallen  in 
market  value,  since  1865  and  '6,  and  it  was 
uncertain  whether  there  would  not  be  a  still 
further  fall  therein.  The  property  might 
have  produced  more  if  sold  on  different 
terms;  or  rather  if  a  less  amount  of  cash 
had  been  required ;  but  it  certainly  does  not 
appear,  nor  is  there  any  evidence  in  the 
case,  that  more  could  have  been  gotten  for 
it  on  the  same  terms.  The  trustee  properly 
sold  it  on  the  terms  prescribed  by  the  deed, 
which  he  had  no  right  to  vary.  The  amount 
of  the  cash  payment  required  was  quite 
large,  but  it  was  made  so  by  the  long  con- 
tinued default  of  the  debtor,  which  accum- 
ulated the  amount  in  arrear.     But  still,  the 

terms  were  favorable  in  regard  to  the 
285      portion    of   the   purchase  money  *re- 

quired  to  meet  the  instalments  of  the 
debt  which  had  not  become  payable,  and 
which  were  to  run  to  B*cbrua^  1875,  nearly 
seven  years  after  the  sale.  Then  was  this 
sale  valid,  under  these  circumstances? 

We  are  of  opinion  it  was.  There  was  no 
cloud  over  the  title  at  the  time  of  the  salci 
The  only  controversy  which  then  existed, 
if  any,  was  as  to  the  application  of  the 
proceeds  of  the  sale.  The  injunction  of  the 
sale  which  had  been  granted  by  a  judge  of 
this  court  after  having  been  refused  by  the 
Judge  of  the  Circuit  court,  had  been  dis- 
solved by  the  latter,  and  no  appeal  had  been 
taken  from  the  order  of  dissolution.  There 
was  then  no  impediment  in  the  way  of  a 
sale,  and  no  reason  for  believing  that  a 
fair  sale  could  not  be  made,  at  as  full  a 
price  as  could  be  obtained  for  such  property, 
at  that  time  and  on  the  terms  prescribed  by 
the  deed.  There  had  been  no  decree  dis- 
missing the  injunction  suit  after  the  in- 
junction was  dissolved,  and  it  was  a  pend- 
ing suit  at  the  time  of  the  sale;  but  it  was 
pending  only  for  the  purpose,  if  any,  of 
having  the  proceeds  of  the  sale  applied  ac- 
cording to  the  respective  rights  of  the 
claimants,  as  they  might  thereafter  be  de- 
termined by  the  court.  Graeme's  suit 
against  Cullen  (the  injunction  suit)  was  the 
only  one  of  the  four  suits  in  which  the  de- 
cree appealed  from  was  rendered,  which 
had  been  brought,  or,  at  least,  in  which  a 
bill  had  then  been  filed ;  and  the  injunction 
awarded  in  that  suit  had  been  dissolved. 
To  be  sure,  it  seems  that  Mary  Hunter,  ex- 
ecutrix and  sole  devisee  of  James  Hunter, 
on  the  very  day    on   which   the  injunction 
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was  dissolved,  sued  out  the  subpoena  which 
was  the  commencement  of  the  suit  of 
**Hunter  v.  Johnston,  Ac,"  which  was  one 
of  the  said  four  suits ;  but  no  bill  was  filed 
in  the  suit  until  the  7th  day  of  September, 
1868,  nearly  four  months  after  the  sale.  If 
the  property  did  not  in   fact,  produce 

286  a  full  *price,  it  was  owing-,  doubtless, 
to   the    means    used    by    the    debtor 

Graeme,'  sr. ,  his  son,  one  of  the  trustees, 
Graeme,  jr.,  and  his  daughter  Mary  Hunter, 
to  prevent  the  other  trustee  Myers  from 
making  a  sale,  after  the  court,  by  dissolving 
the  injunction  had  decided  that  there  was 
no  impediment  in  the  way.  It  was  their 
duty  then  to  do  every  thing  in  their  power 
to  promote  a  good  sale ;  and  it  was  their 
interest  also,  except  so  far  as  it  may  have 
been  more  to  the  interest  of  Graeme,  the 
debtor,  to  postpone  the  sale  as  long  as  pos- 
sible, in  order  that  he  might,  in  the  mean- 
time, continue  to  receive  and  enjoy  the 
rents  of  the  property.  If  the  sale  was  in- 
jured by  the  course  pursued  by  them,  they, 
surely,  have  no  just  cause  to  complain.  See 
Ford  V.  Heron,  4  Munf.  316,  cited  by  one 
of  the  counsel  for  CuUen.  The  Messrs. 
Adams  do  not  complain.  But  the  property 
sold  for  a  fair  price,  considering  the  time 
at  and  the  terms  on  which  it  was  sold.  The 
Messrs.  Adams  in  their  answer  to  Mrs. 
Hunter's  bill,  deny  that  the  sale  was  made 
under  such  circumstances  of  difficulty  and 
cloud  as  to  title,  that  fair  competition  for 
it,  at  its  real  value  in  the  market,  was  ex- 
cluded.*' And  they  **aver,  on  the  contrary, 
that  the  price  bid  for  the  said  property  by 
them,  and  at  which  the  said  propertv  was 
struck  off  to  them,  as  the  highest  bidders 
therefor,  was,  in  fact,  the  full  market  value 
of  the  said  property,  supposing  the  title  to 
be  conveyed  to  be  a  full  and  complete  title 
in  fee  simple,  without  any  cloud  or  difficulty 
whatever."  And  they  say  they  were  in- 
duced to  offer  a  full  price  for  the  same,  in 
order  to  save  themselves,  as  far  as  possible, 
from  loss ;  and  relying  upon  the  judgment 
of  the  court  to  make  such  distribution  of 
the  purchase  money  as  should  be  consistent 
with  their  rights  and  those  of  the  said  Pat- 
rick CuUen."  And  Mrs.  Hunter  herself,  in 
her  answer  to  Cullen's  bill  for  the  ap- 

287  pointment  of  a  receiver,  in  •CuUen  v. 
Graeme,    one    of   the   said  four  suits, 

manifests  her  willingness  and  indeed  sug- 
gests that  the  purchase  money  should  be 
paid  into  bank  to  the  credit  of  the  cause, 
which  she  is  advised,  it  would  be  entirely 
competent  for  the  court  to  do,  and  respect- 
fully suggests  that  it  ought  to  do;  and  then 
a  conveyance  may  be  made  to  the  pur- 
chaser. ' '  Thus  showing  that  the  real  con- 
troversy on  her  part,  was  not  as  to  the 
propriety  or  fairness  of  the  sale  or  the  ad- 
equacy of  the  price,  but  as  to  the  proper 
application  of  the  proceeds.  We  can  readily 
see  how  the  existence  of  a  controversy  be- 
tween CuUen  and  the  Adams  as  to  the 
proper  application  of  the  proceeds,  might 
enhance  the  price  of  the  property  at  the 
sale,  by  producing  a  competition  between 
these  parties  as  bidders.     This  case  is  very 


different  from  the  cases  cited  by  the  counael 
for  the  appellants  to  show,  tiiat  property 
should  not  be  sold  by  a  trustee  while  there 
is  a  cloud  over  the  title.  The  difference 
will  readily  appear  by  a  comparison  of  the 
circumstances  of  this  case  with  those  which 
existed  in  them.  The  cases  referred  to  are 
Rossett  V.  Fisher,  11  Gratt.  498;  and  Roberts 
V.  Roberts,  13  Id.  639.  We  proceed  now  to 
enquire : 

Secondly — Is  CuUen  entitled  to  have  foil 
satisfaction  of  the  balance  due  to  him  by 
Graeme,  out  of  the  proceeds  of  the  sale  of 
the  said  lot  of  ground  with  the  building- 
thereon,  before  S.  H.  and  J.  F.  Adams  will 
be  entitled  to  any  part  of  the  said  proceeds 
on  account  of  the  balance  due  to  them  bj 
Graeme  for  said  building. 

It  is  a  general  rule  of  law,  that  the  owner 
of   land   owns  every  thing  annexed  to  it 
Cujus  est  solum,  ejus  est  usque   ad  caelum, 
is  a  well  established  and  familiar  maxim  of 
the  law.     To  this  general  rule,  there  seems, 
originally,  to  have  been   few  or  no  excep- 
tions.    But  there  are  now  many  exceptions 
to  it,  as  well  established  as  the  rule  itself; 
though  there  is  some  uncertainty,  and 
288   .  'apparent  conflict  in  the  cases,  as  to 
the  extent  of  some  of  these  exceptions; 
and   it   is  sometimes  difficult  to  determine 
whether  a  particular  case  comes  within  any 
of   them.     Most  of  these  exceptions  arise 
under  the  law  in  regard  to  what  are  called 
** fixtures;"  which  law  has  undergone  great 
change  in  modern  times,    as   trade  has  in- 
creased and  its  necessities  and  conveniences 
have   required   a   modification   of  the  law. 
The  decision  of  Lrord  EUenborough  in  Klwes 
V.  Maw,  3  East's  R.  38,  is  a  celebrated  case 
on  this  subject.     He  considers  it  under  three 
heads:  1st,    as  between  heir  and  executor; 
2dly,    as  between   executors  of  tenant  for 
life   or   in   tail,    and   the  remainderman  or 
reversioner ;  and  3dly,  as   between  landlord 
and  tenant.     This  case   may   be  found  in  2 
Smith's  I^eading  Cases  p.  117   top   and  228 
marg. ;  and    in   it   and  the  notes  appended 
thereto  both  by  the  English  and  American 
publishers   of  that   valuable   work,   aU  the 
authorities  having  any  material  bearing  on 
the  subject  are  referred  to.    These  authori- 
ties show  how  carefully   the  law  in  regard 
to  these  exceptions,  guards  the  inheritance 
against  injury  by   the  removal  of  fixtures, 
even   where  they  are  annexed  by  a  tenant 
for  the  purpose  of  trade ;  in  which  case  the 
right  of  such   removal   is   most  favored  by 
the   law.     The    removal   must    be   effected 
during   the   possession   of  the   tenant  and 
without  any  substantial  injury   to  the  free- 
hold.    But    it   is  unnecessary   to  comment 
further  on  the  cases  which  relate  to  the  law 
of  fixtures,  as  that  law  has  no  direct  appli- 
cation to  this  case.     The   building^  erected 
by  the  Adams,  on   the  lot  of  ground  con- 
veyed by    the  deed   of  trust,  to  secure  the 
debt  due  by  Graeme   to  CuUen,  is  certainly 
not  a  fixture,  within  the   meaning  of  that 
law;  and   if  the  parties,   Graeme   and  the 
Adams,  or  CuUen   and   the     Adams,    stood 
towards  each  other  in  the  relation  of  land- 
lord  and   tenant,    the    Adams  would   not 
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289       not  have  a  rig-ht  to  remove  the  *build- 
ing  without  the  consent  of  Graeme  and 
Cullen*  according  to  any  of  the  authorities 
in  regB.rd  to  fixtures.    Indeed  no  such  right 
is  claimed  in  this  case.     The  right  claimed 
here  by  the  Adams  is,  to  have  so  much  of  the 
proceeds  of  the  sale  aforesaid  as  arose  from 
the    building  applied,   in  the  first  place,  to 
the    payment   of   the  debt  due  to  them  for 
erecting^  the  said  building ;  upon  the  ground, 
first,    that  they   contracted   to  do  the  work 
without  any  knowledge  of  the  existence  of 
the  deed  of  trust  for  CuUen's  benefit,    and 
on  the   terms  that  the    price  of   the   work 
should  be  secured  to  them   by  a  lien  on  the 
said  lot  when  the  building   should  be  com- 
pleted ;  and  also  upon  the  ground,  secondly, 
that  CuUen  was  aware  that  they  were  doing 
the  work,  relying  on  such  security,  and  yet 
failed  to  inform   them   of   his  deed ;  and  so 
was  g'uilty  of  a  fraud,  by   reason   of  which 
his    lien    will  be  postponed   by   a  court  of 
equity  to  theirs.     Now,    let  us   see  whether 
these    two  grounds,    or  either  of  them,  be 
sufficient  to  sustain  their  claim. 

But  before  we  consider  them   separately, 
we    will   make   some   general  observations 
which    apply   to  them  both.     And  first — all 
building-s  and  other  improvements  and  fix- 
tures put  upon  mortgag-ed   premises  by  the 
mortgagor,  after  the  execution  of  the  mort- 
grag^e,    become  a   part  of  the  freehold,  and 
enure  as  such   to   the   benefit  of  the  mortr 
grag-ee.     There  are  a  great  many  authorities 
on  this  subject,  but  no  conflict  among  them. 
All    affirm    or   recog-nize  the  principle  just 
stated.      It    is,    perhaps,    no    where    more 
clearly  stated  than  by  Chief  Justice  Shaw, 
in  the  case  of  Butler's   adm'r   v.    Page,    7 
Mete.    R.    40,    referred  to  in  the  opinion  of 
the  chancellor  in  this  case:  *^A11  buildings 
erected,    and  fixtures  placed  on  mortgaged 
premises,    by    the    mortg^agor,"    says    the 
Chief  Justice,  ^*must  be  regarded    as   per- 
manently annexed  to  the   freehold ;  they  go 
to  enhance  the  value  of  the  estate,  and 
290      will,    therefore,  *enure   to  the  benefit 
of  the   mortgag^ee,    so   far  as  they  in- 
crease his  security  for  his  debt ;  and  to  the 
same    extent,    they   enhance    the   value   of 
the  equity  of  redemption,  and  thereby  enure 
to  the  benefit  of   the   mortgagor.     Win  slow 
V.    Merchants   Ins.    Co.,  4    Mete.    R.    306. 
There   is   no  necessity  to  adopt  any  liberal 
rule    in    reg'ard    to   fixtures   to   enable   the 
mort^ag'or   to  remove  what  he  has  erected 
at  his  own  expense ;  because  he  has  the  full 
benefit   of  all  such  improvements  when  he 
regains  the  estate  by  redemption,  which  he 
may    do   simply   by  payment  of  his  actual 
debt.     The  general  rtde  of  the  common  law, 
therefore,  that  what  is  fixed  to  the  freehold 
becomes  part  of  the  realty,  and  passes  with 
it,    has   its   full  effect   in  regard  to  thing's 
erected  on  the  land   by   an  owner  who  sub- 
sequently mortg'ages  the  land,    and  also  in 
reg^ard  to   things  erected  by  the  mortgagor 
after   the  mortg^age.     It  was  argued  that  a 
mortg'ag'or    in    possession   is  tenant  to  the 
mortgag^ee,    and  the  authorities  were  cited 
to   show   that  temporary  building's  erected 
by  a  tenant  at  his  own  expense  may  be  re- 


moved. This  we  think  is  founded  on  a 
fallacy."  Nobody  ever  contended  that  per- 
manent buildings,  erected  by  the  mortgragor, 
or  at  his  expense,  could  be  removed  by  him, 
or  that  the  mortg-agee  could  be  compelled  to 
account  for  them,  or  the  proceeds  of  the 
sale  of  them,  at  least  until  the  mortgage 
debt  was  fully  paid.  The  counsel  for  the 
appellants  admit  the  correctness  of  this 
principle.  And  they  do  not  deny,  but  in 
effect  admit,  the  correctness  of  what  is 
further  said  by  the  chancellor  on  this  sub- 
ject, (which  is  undoubtedly  true,)  that 
^^ there  is  no  difference  in  this  respect  be- 
tween a  deed  of  trust  and  a  mortgag'e,  but 
the  principle  is  equally  applicable  to  both. 
2dly :  It  will  be  observed,  that  on  the  2l8t 
day  of  f^ebruary  1860,  just  six  days  after 
the  date  of  the  deed  of  trust  for  CuUen's  ben- 
efit, it  was  duly  recorded  in  the  office 

291  of  the  court  of  Hustings  for  *the  city 
of  Richmond,  the  place  prescribed  by 

law  for  that  purpose ;  and  Cullen  thus  did 
every  thing  required  of  him  by  law  to  give 
public  notice  of  his  lien  upon  the  land. 
3dly :  It  will  be  observed,  that  there  was  no 
time,  at  or  after  the  commencement  of  the 
building  on  the  land  by  S.  H.  and  J.  F. 
Adams,  when  they  could  not  have  seen  the 
deed  of  trust  by  enquiring-  at  the  said  office, 
which  was  situated  only  a  few  hundred 
yards  from  said  land;  and  yet  they  made 
no  such  enquiry,  until  after  the  work  had 
been  more  than  half  done.  They  did  not 
even  enquire  of  Graeme,  nor  any  body  else, 
whether  there  was  any  lien  upon  the  land ; 
nor  did  Graeme  give  them  any,  the  slightest, 
information  on  that  subject.  They  seem 
to  have  dealt  with  him  in  perfect  confidence 
in  his  ability  and  willingness  to  make  good 
his  engagements ;  and  he  seems  not  to  have 
doubted,  that  the  property,  subject  to  the 
prior  liens  upon  it,  would  be  ample  security 
for  the  cost  of  the  improvements  about  to 
be  erected  on  the  land.  The  high  price  of 
such  property  in  Richmond  at  that  time, 
and  the  prospect  of  its  continued  increase 
in  value,  afforded  a  just  foundation  for 
such  an  opinion.  4thly :  It  will  be  observed, 
that  until  after  the  improvements  were 
completed,  not  a  word  was  said  to  Cullen 
about  them,  either  by  Graeme,  or  by  8.  H. 
and  J.  F.  Adams,  or  by  any  body  else ;  and 
even  after  the  Adams'  were  informed  of  the 
existence  of  Cullen 's  lien,  they  did  not  go 
to  him  to  have  any  negotiation  about  the 
continuance  of  the  work,  but  went  to  Graeme 
and  demanded  of  him  further  security,  in 
consequence  of  that  prior  lien ;  and  accord- 
ingly, such  further  security  was  given,  by 
a  lien  on  additional  property  of  Graeme, 
and  by  Hunter  and  wife;  the  son-in-law 
and  daughter  of  Graeme  joining  him  in  the 
conveyance  of  their  property  as  such  secur- 
ity. The  parties  concerned  thus  admitting, 
by  acts  if  not  by  words,  that  Cullen 's 

292  lien  *was  prior  and  paramount  to  that 
of  the  Adams  on  the  property  con- 
veyed by  the  deed  of  trust,  including  all 
the  improvements  thereon.  And  it  does  not 
appear  that  there  was  ever  any  claim  or 
pretension  to  the  contrary,    until  after  the 
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trustees  named  in  that  deed  had  advertised 
a  sale  of  the  property  in  pursuance  thereof ; 
and  then  a  bill  of  injunction  was  filed  by 
Graeme  as  aforesaid.  Sth:  It  will  be  ob- 
served, that  notwithstanding^  the  destruction 
by  fire,  of  the  buildings  which  stood  upon 
the  land  when  the  deed  of  trust  was  exe- 
cuted, and  until  the  3d  of  April  1865,  such 
was  the  favorable  location  of  the  ground, 
and  such  was  the  high  market  value  of  the 
property  for  one  or  two  years  after  the  war, 
that  it  could  have  been  sold  for  enough, 
during  that  period,  without  any  improve- 
ments thereon,  to  have  paid  the  balance  of 
the  debt  due  to  Cullen.  He  would  have  had 
it  sold  under  the  deed  of  trust,  but  was  pre- 
vented from  doing  so  by  the  stay  law. 
Graeme  could  have  sold  it  if  he  would,  not- 
withstanding the  stay  law,  but  he  would 
not ;  and  preferred  to  have  a  new  building 
erected  thereon  and  take  the  chances  of 
deriving  greater  benefit  from  the  property, 
in  that  way.  In  November  1865,  Cullen 
sold  his  own  lot  on  the  same  square  at  a 
price  which  Goddin  regarded  (**all  things 
considered,*')  as  the  highest  sale  ever  made 
in  Richmond.  Under  all  these  circum- 
stances, the  parties  must  stand  upon  their 
legal  rights ;  Cullen  on  the  one  side ;  and 
Graeme,  Mrs.  Hunter  and  the  Adams  on 
the  other;  and  the  law  must  determine 
whether  Cullen  is  entitled  to  the  priority 
which  he  claims  for  his  lien,  as  well  in 
regard  to  the  improvements  on  the  land  as 
in  regard  to  the  land  itself.  And  now  we 
address  ourselves  to  the  several  considera- 
tions of  the  two  grounds  relied  on  as  afore- 
said, to  show  that  Cullen  is  not  entitled  to 
such  priority,  at  least  in  regard  to  the  im- 
provements. And, 
293  *First,  as  to  the  ground  that  the 
Adams,  without  any  actual  knowl- 
edge of  Cullen's  lien,  contracted  to  erect 
the  building,  upon  an  understanding  or 
agreement  with  Graeme  that  a  lien  should 
be  given  on  the  ground  and  improvements 
for  the  cost  of  the  work,  and  that  the  greater 
part  of  the  work  was  done  before  they  had 
such  knowledge. 

We  have  seen  that  the  general  rule  of  the 
common  law  is,  that  all  buildings  and  other 
fixtures  annexed  to  the  freehold  become  part 
of  it,  and  enure  to  the  benefit  of  those  who 
are  entitled  to  it ;  and  that  this  rule  applies 
to  property  subject  to  a  deed  of  trust  or 
mortgage.  Now,  any  exceptions  which  may 
be  set  up  to  this  rule,  either  under  any 
statute  or  under  any  established  principle 
of  law  or  equity,  must  be  clearly  made  out 
by  the  party  who  seeks  to  have  the  benefit 
of  them.  If  the  building  had  been  erected 
in  this  case  under  a  contract  with  Cullen, 
or  under  a  license  from  him,  there  would 
have  been  no  doubt  that  his  lien  would  have 
been  postponed  to  the  lien  for  the  cost  of 
the  building.  But  such  was  clearly  not  the 
case,  and  no  such  fact  is  pretended. 

The  statute  law  gives  a  lien  or  claim  for 
improvements  against  the  owner  of  the  land 
on  which  they  are  made,  in  certain  cases 
and  under  certain  circumstances.  The  Code, 
ch.    119,    p.   567^   gives   what  is  called  the 


^'mechanic's  lien,  on  buildings  in  towns." 
The  2d  section  provides,  that  *  'If  a  person 
owning,  or  having  interest  in  land,  in  a 
city  or  town,  shall,  by  writing  signed  by 
him,  contract  with  another,  to  pay  him 
money  for  erecting  or  repairing  any  build- 
ing, Ac. ,  on  such  land,  there  shall  be  a  lien 
for  such  money  on  the  whole  interest  of  the 
said  person  in  such  land,  from  the  time  that 
the  said  writing  is  duly  admitted  t6  record 
in  the  county  or  corporation  whereir>the 
said  land  lies.  But  the  said  lien  shall  not 
be  in  force  more  than  six  months  from 

294  the   time    when   the    money,    or  *thc 
last   instalment  of  the   money  to  be 

paid  under  such  contract  shall  become  pay- 
able, unless  a  suit  in  equity  to  enforce  the 
lien  shall  have  been  commenced  within  the 
said  six  months.  If  in  such  suit  the  lien 
be  established,  the  court  shall  order  a  sale 
of  such  interest  in  the  said  land,  to  satisfy 
the  money  which  ought  to  be  paid  under 
such  contract."  It  is  not  pretended  that 
there  is  any  lien  in  this  case  under  that 
statute.  Some  of  its  most  important  provi- 
sions were  not  complied  with,  and  indeed 
were  not  intended  to  be  complied  with,  as 
the  parties  had  not  that  statute  in  their 
view,  and  had  no  idea  of  stipulating  for 
a  lien  under  it.  There  was  no  contract  in 
writing  for  a  lien  until  after  the  builders 
were  informed  of  Cullen's  deed  of  trust; 
and  the  contract  then  entered  into  never 
was  recorded  at  all,  though  such  lien  can 
only  take  effect  **from  the  time  that  the 
said  writing  is  duly  admitted  to  record." 
But,  what  is  most  significant  and  instruc- 
tive in  this  statute  is,  that  it  confines  the 
right  to  give  such  a  lien  only  to  the  interest 
of  the  person  who  contracts  with  another 
to  pay  him  money  for  erecting  or  repairing 
any  building,  and  does  not  authorize  a  lien 
to  be  given  on  the  interest  of  others  in  the 
land,  although  they  may  be  much  more  in- 
terested therein  than  the  party  who  has  the 
building  erected  or  repaired.  Therefore, 
Graeme  had  no  right,  under  the  statute,  to 
bind  Cullen's  interest  in  the  land,  even  if 
he  had  intended  to  do  so ;  which  he  did  not. 
The  only  other  statute  law  which  gives  a 
lien  for  improvements,  is  that  to  be  found 
in  ch.  135  of  the  Code,  concerning  the  action 
of  ejectment  {{  30-34,  p.  612 ;  and  in  ch.  136 
concerning  * 'allowance  for  improvements," 
p.  613-616.  This  latter  chapter,  which  em- 
braces all  the  material  provisions  of  the  two 
relating  to  the  subject  we  are  now  consider- 
ing, introduced  a  new  principle  into  the 
law  of  Virginia,  and  was  taken  by  the 

295  revisers  and  the  *joint  committee  of 
revision  in  framing  the  Code,  sub- 
stantially from  the  revised  statutes  of  New 
York  and  Massachusetts:  See  Code,  p.  613, 
note.  But  they  do  not  apply  to  this  case. 
They  are  confined  to  cases  of  ejectment,  or 
cases  in  which  a  decree  or  judgment  is 
rendered  against  any  d^endant  for  land. 
And  ch.  136,  {  1,  provides  that  such  defend- 
ant may,  at  any  time  before  the  ezecntion 
of  the  decree  or  judgment,  present  a  peti- 
tion to  the  court  rendering  such  decree  or 
judgment,    stating  that  he  or  those  under 
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wHotn  he  claims,  while   holding   the   prem- 
ises   under  a  title  believed  by  him  or  them 
to  t>e  gfood,  have  made  permanent  improve- 
ments thereon,    and   praying   that   he  may 
be    allowed   for  the   same,    over  and  above 
the  value  of  the  use  and  occupation  of  such 
land ;  and  thereupon    the  court  may,  if  sat- 
isfied of  the  probable  truth  of  the  allegation, 
suspend    the   execution   of  the  judgment  or 
decree,    and   empanel   a  jury  to   assess  the 
damag'es  of  the  plaintiff  and  the  allowances 
to  the  defendant  for  such   improvements." 
Subsequent   sections  of  the  chapter  give  a 
lien  on  the  land   to   the  defendant  for  any 
balance  due  to  him  on  account  of  such  im- 
provements; and  also   give  to  the  plaintiff, 
in  such  a  case,  a  right  to  have  the  value  of 
his  estate  in  the  premises,    without  the  im- 
provements,   ascertained,    and    to   elect   to 
relinquish  his  said  estate  to  the  defendant, 
at  the  value  so  ascertained,  instead  of  pay- 
ing"  him  the  balance   aforesaid.     But   these 
statutes  have  no   application    to   this   case, 
and  apply  only  to  a  case  against  a  defend- 
ant for  land  which   he   bona   fide  claims  as 
owner  thereof,  under  a  title  believed  by  him 
to  be  good,  and  on  which   he  has  made  im- 
provements  under  such   belief.     Here    the 
building  was  not  erected  by  a  person  in  pos- 
session of  the  land  claiming  it  under  a  title 
believed  by  him  to  be  good ;  but  was  erected 
by  a  person  not  in  possession,  nor  claiming 
any  title  to  the  land,    who  erected   it 
296      under  a  contract  made  *with  Graeme, 
who   could  set   up   no  claim  against 
Cullen,  for  whose  benefit  he  had  conveyed 
the  land,    by  deed  of  trust  duly  admitted  to 
record.     But  the  9th   section   of  ch.  136  ex- 
pressly    declares    that    *  ^nothing    in    this 
chapter  nor  any  thing  in  the  135th  chapter, 
concerning  rents,  profits  and  improvements, 
shall  extend  or  apply  to  any  suit  brought  by 
a     mortgagee,    or    his    heirs    or    assigns, 
against  a  mortgagor  or  his   heirs  and  as- 
signs, for  the   recovery  of  the    mortgaged 
premises."     We  think,  therefore,  that  these 
chapters  can  afford  no  ground  for  the  claim 
of  priority  of  lien   asserted   in  this  case  by 
or  for  the  Adams. 

There  being  nothing  in  the  statute  law  to 
sustain  the  claim,  let  us  now  see  if  there  be 
any  established  principle  of  law  or  equity 
which  can  sustain  it. 

Lf  there  be  any  such  it  must  be  found  laid 
down  in  Story's  Eq.  Ju.  {{  385-390;  or  in  2 
Id.  H  799  a,  799  b,  and  1237  and  1238 ;  all  of 
which  sections  were  cited  and  much  relied 
on  by  the  counsel  for  the  appellants.  The 
sections  cited  from  1  Story's  Eq.  relate  to 
the  ground  of  fraud,  which  will  be  consid- 
ered presently.  Those  cited  from  2  Id. 
relate  to  the  ground  we  are  now  consider- 
ing. In  i  799  a,  it  is  said,  that  '4f  a  plain- 
tiff in  equity  seeks  the  aid  of  the  court  to 
enforce  his  title  against  an  innocent  person, 
who  has  made  improvements  on  land,  sup- 
posing himself  to  be  the  absolute  owner, 
that  aid  will  be  given  to  him  only  upon  the 
terms  that  he  shall  make  due  compensation 
to  such  innocent  person,  to  the  extent  of 
the  benefits  which  will  be  received  from 
these   improvements."    In   {   779  b.,  after 


referring  to  the  more  liberal  rule  of  the 
civil  law  in  favor  of  a  bona  fide  possessor 
of  land,  whose  title  is  defective,  and  who 
claims  compensation  for  improvements 
made  by  him  upon  the  land  in  good  faith 
against    the   true   owner,    who  asserts  his 

title  to  it,  the  writer  says:  **But 
297      courts   of  equity  *seem    not    to   have 

gone  to  this  extent,  but  to  have  con- 
fined themselves  simply  to  the  administra- 
tion of  the  equity  cases  where  their  aid  has 
been  invoked  by  the  true  owner  in  support 
of  his  equitable  claims.  They  have  never 
enforced,  in  a  direct  suit  by  the  bona  fide 
possessor,  his  claim  to  meliorations  of  the 
property  from  which  he  has  been  evicted 
by  the  true  owner."  To  the  same  effect 
are  {{  1237  and  1238 ;  and  in  the  latter  it  is 
said:  ^^In  all  cases  of  thi%  sort,  however, 
the  doctrine  proceeds  upon  the  ground, 
either  that  there  is  some  fraud,  or  that  the 
aid  of  a  court  of  equity  is  required ;  for  if 
a  party  can  recover  the  estate  at  law,  a 
court  of  equity  will  not,  unless  there  is 
some  fraud,  relieve  a  purchaser  or  bona  fide 
possessor  on  account  of  money  laid  out  in 
repairs  and  improvements."  What  is  said 
in  regard  to  fraud  will  be  noticed  presently. 
In  regard  to  the  rest  of  what  is  said  in  these 
sections,  we  think  that  nothing  can  be 
found  therein  to  sustain  the  claim  of  the 
appellants.  These  sections  relate  to  im- 
provements made  by  a  bona  fide  purchaser 
or  possessor  of  the  land  on  which  they  are 
made  for  his  own  use.  Here  the  building 
was  erected  by  persons  who  were  neither 
purchasers  nor  possessors  of  the  land,  and 
not  for  their  own  use,  but  for  the  use  of 
another,  who  was  in  possession  of  the  land 
as  an  apparent  owner,  and  with  whom  a 
contract  was  made  by  them  for  the  erection 
of  the  building.  Relief  is  afforded  under 
these  sections  only  upon  the  principle  (ex- 
cept in  cases  of  fraud)  that  he  who  asks 
equity  must  do  equity.  Here  there  is  no 
room  for  the  application  of  that  principle. 
Cullen  does  not  ask  equity,  in  the  sense  of 
this  principle.  His  trustee  was  clothed 
with  the  legal  title,  and  might  have  recov- 
ered possession  of  the  land  at  law,  if  it  had 
been  held  adversely  to  him ;  but  it  was  not. 

He  was  virtually  in  possession  when 
296      he  made  the  sale,  *and  the  purchasers 

had  no  equity  which  they  could  claim 
against  him  in  the  sense  of  the  said  prin- 
ciple. 

In  Putnam  v.  Ritchie,  6  Paige's  R.  390, 
referred  to  in  a  note  to  {  799  b,  supra.  Chan- 
cellor Walworth  said:  **This  principle  of 
natural  equity  is  constantly  acted  upon  in 
this  court,  where  the  legal  title  is  in  one 
person,  who  has  made  the  improvements  in 
good  faith,  and  where  the  equitable  title  is 
in  another,  who  is  obliged  to  resort  to  this 
court  for  relief.  The  court  in  such  cases 
acts  upon  the  principle,  that  the  party  who 
comes  here,  as  a  complainant,  to  ask  equity, 
must  himself  be  willing  to  do  what  is  equi- 
table. I  have  not,  however,  been  able  to 
find  any  case,  either  in  this  country  or  in 
England,  wherein  the  court  of  Chancery 
has  assumed  jurisdiction  to  give  relief  to  a 
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complainant  who  has  made  improvements 
upon  land,  the  legal  title  to  which  was  in 
the  defendant ;  where  there  has  been  neither 
fraud  nor  acquiescence  on  the  part  of  the 
latter,  after  he  had  knowledge  of  his  legal 
rights.  I  do  not,  therefore,  feel  myself  au- 
thorized to  introduce  a  new  principle  into 
the  law  of  this  court  without  the  sanction 
of  the  I/Cgislature,  which  principle,  in  its 
application  to  future  cases,  might  be  pro- 
ductive of  more  injury  than  benefit." 

On  the  other  hand,  Judge  Story,  in  Bright 
V.  Boyd,  1  Story  R.  478,  494,  a  case  very 
much  relied  on  by  the  counsel  for  the  ap- 
pellants in  this  case,  said:  *'The  other 
question  as  to  the  right  of  the  purchaser, 
bona  fide  and  for  a  valuable  consideration, 
to  compensation  for  permanent  improve- 
ments made  upon  the  estate,  which  have 
greatly  enhanced  its  value,  under  a  title 
which  turns  out  defective,  he  having  no 
notice  of  the  defect,  is  one  upon  which, 
looking  to  the  authorities,  I  should  be  in- 
clined to  pause.'*  *'I  am  aware  that  the 
doctrine  has  not,  as  yet,  been  carried  to 
such   an   extent   in    our  courts  of  equity." 

After  stating  the  instances  in  which 
299      relief  is  *afforded   to  a  defendant  for 

such  improvements,  upon  the  maxim 
that  he  who  seeks  equity  must  do  equity, 
he  further  said:  '^But  it  has  been  supposed 
that  courts  of  equity  do  not  and  ought  not 
to  go  further,  and  to  grant  active  relief  in 
favor  of  such  a  bona  fide  possessor,  making 
premanent  meliorations  and  improvements, 
by  sustaining  a  bill,  brought  by  him 
therefor,  against  the  true  owner,  after  he 
has  recovered  the  premises  at  law.  I  find 
that  Mr.  Chancellor  Walworth  in  Putnam 
V.  Richie  (cited  supra)  entertained  this 
opinion ;  admitting,  at  the  same  time,  that 
he  could  find  no  case  in  England  or  Amer- 
ica where  the  point  had  been  expressed  or 
decided  either  way.  Now  if  there  be  no 
authority  against  the  doctrine,  I  confess 
that  I  should  be  most  reluctant  to  be  the 
first  judge  to  lead  to  such  a  decision.  It 
appears  to  me,  speaking  with  all  deference 
to  other  opinions,  that  the  denial  of  all  such 
compensation  to  such  bona  fide  purchaser 
in  such  a  case,  where  he  has  manifestly 
added  to  the  permanent  value  of  an  estate 
by  his  meliorations  and  improvements, 
without  the  slightest  suspicion  of  any  in- 
firmity in  his  own  title,  is  contrary  to  the 
first  principles  of  equity."  The  court  ac- 
cordingly, in  that  case,  which  was  one  of 
extraordinary  hardship,  gave  such  active 
relief  to  a  bona  fide  purchaser,  suing  for 
the  same  against  the  owner  who  had  re- 
covered the  estate  in  an  action  at  law 
against  the  purchaser.  See  the  same  case 
in  2  Story's  R.  p.  60S.  **This,"  said  the 
Judge,  '*is  the  clear  result  of  the  Roman 
law ;  and  it  has  the  most  persuasive  equity, 
and  I  may  add  common  sense  and  common 
justice  for  its  foundation.  The  Betterment 
Acts  (as  they  are  commonly  called)  of  the 
States  of  Massachusetts  and  Maine  and  of 
some  other  States,  are  founded  upon  the  like 
equity,  and  were  manifestly  intended  to 
support   it,  even    in    suits   at    law   for  the 


300  recovery  of  the  estate. "  This  ^deci- 
sion of  Judge  Story  seems  to  be  con- 
trary to  what  is  laid  down  by  him  as  law  in  2 
Story's  Eq.  Ju.  {  1238,  already  referred  to, 
and  we  are  not  aware  that  it  has  been  f<^- 
lowed  in  any  subsequent  case.  We  do  not 
mean  to  say,  however,  that  it  would  not  be 
followed ;  especially  in  this  State,  in  which 
the  provision  of  the  Betterment  Acts,  or 
some  of  them,  seem  to  have  been  substan- 
tially copied  in  chapters  135  and  136  of  the 
Code.  But  we  express  no  opinion  upon  that 
question,  because  it  is  unnecessary  to  the 
decision  of  this  case. 

If  the  decision  in  Bright  v.  Boyd  correctly 
expounds  the  law,  it  does  not  govern  this 
case.  The  two  cases  are  very  different,  as 
perhaps  plainly  appears  from  what  has  al- 
ready been  said.  There  the  party  who 
made  the  improvements  was  in  possession 
of  the  estate  as  bona  fide  purchaser  claim- 
ing title  to  it,  and  having  no  notice  of  any 
defect  in  his  title.  Here  the  party  who 
erected  the  building  on  the  lapd  subject  to 
CuUen's  deed  of  trust,  was  not  in  possession 
of  the  land,  and  claimed  no  title  to  it.  He 
claims  to  have  erected  the  building  upon 
an  understanding  or  agreement  with  Graeme, 
the  mortgagor,  as  he  may  be  called,  that 
the  cost  of  the  building  should  be  secured 
by  a  lien  on  the  land  when  the  building 
should  be  completed,  and  that  until  the 
greater  part  of  the  work  was  done,  the 
builder  had  no  knowledge  of  Cullen's  lien. 
Was  he  not  bound,  like  any  other  party 
contracting  for  a  lien  on  real  estate,  to 
search  the  record  to  ascertain  whether  there 
were  any  prior  liens  upon  the  estate?  Sup- 
pose he  had  loaned  money  to  Graeme,  and 
taken  a  deed  of  trust  on  the  estate  to  secure 
the  loan,  not  having  actual  notice  of  the 
prior  lien  of  CuUen,  though  duly  recorded ; 
would  not  his  lien  have  been  subordinate 
to  Cullen's  lien?  Can  it  make  any  differ- 
ence that  the  debt  for  the  security  of  which 
he  contracted  to  take  a  lien,  was  a  debt 

301  due    for   work    and   labor  *done   and 
materials   found,    and   not  for  money 

loaned?  He  does  not  claim  a  lien  upon  the 
ground  that  the  mere  erection  of  the  build- 
ing by  him  at  the  request  of  Graeme  entitled 
him  to  such  lien.  Suppose  that,  having 
perfect  confidence  in  Graeme's  ability  and 
willingness  to  pay  for  the  building,  he  had 
erected  it  upon  the  personal  credit  of  Graeme ; 
could  he  then  have  claimed  to  be  entitled  to 
a  lien  upon  the  land  or  the  building,  even 
as  against  Graeme,  much  less  as  against 
CuUen,  who  had  a  prior  duly  recorded  lien 
on  the  land,  and  who  had  made  no  contract 
or  request  in  regard  to  the  building**  Cer- 
tainly not.  And  this  shows  that  a  lien  for 
the  cost  of  the  building  in  such  a  case  mast 
spring,  not  from  any  vague  idea  that  when- 
ever a  house  is  put  by  one  man  upon  an- 
other's land  there  is  an  equitable  lien  upon 
the  house  for  the  cost  of  building  it,  but 
from  the  contract  and  consent  of  the  parties 
concerned,  as  was  said  by  the  Supreme  court 
in  Kutler  v.  Smith,  2  Wall.  U.  S.  R.  491: 
* 'The  well  settled  rule  is  that  such  erections 
as  this  become  a  part  of  the  land,  as  each 


480 


23  QRATT. 


GRigMH  V.  Ctn^IyKN. 


302,  303,  304 


stone  and  brick  are  added  to  the  structure. 
The  only  exceptions  to  this  rule  are,  the 
class  of  fixtures  already  adverted  to,  and 
sucH  rig^hts  as  may  grow  out  of  express 
contract. ' ' 

Here  then  is  a  contest  for  priority  between 
two  lienors,  Cullen  and  the  Adams,  each 
of  them  claiming  under  a  contract  which 
the  law  requires  to  be  recorded.  The 
Adams'  was  not  recorded,  and  moreover 
was  entered  into  by  them  with  full  knowl- 
edg-e  of  the  existence  of  Cullen's  lien; 
which  knowledge  of  itself,  without  the 
registration  of  that  lien,  would  have  given 
it  priority.  Can  there  be  a  doubt  as  to 
Cullen 's  right  of  priority  in  this  case?  We 
clearly  think  not;  unless  he  has  postponed 
that  right  by  fraudulent  conduct  on  his 
part-  And  we  will  therefore  now  con- 
sider : 

302  *Secondly :  As  to  the   ground  relied 
on  by  the  appellants,  that  Cullen  was 

aware  that  the  Adams  were  doing  the 
work,  relying  for  their  security  on  a  lien 
to  be  given  on  the  lot,  and  yet  failed  to  in- 
form them  of  his  deed  of  trust ;  and  so  was 
guilty  of  a  fraud,  by  reason  of  which  his 
lien  will  be  postponed  by  a  court  of  equity 
to  theirs. 

There  can  be  no  difficulty  about  the  law 
w^hich  is  to  govern  this  question.  The  only 
difficulty  which  can  arise  upon  it  must  be 
at>out  the  facts.  Th^  law  is  correctly  laid 
down  in  1  Story's  Ekl-  Ju.  {{  385-390,  before 
referred  to ;  and  that  part  of  the  law  which 
especially  applies  to  this  case,  may  be 
found  in  {{  385,  388,  389  and  390.  Thus  in 
\  385,  it  is  said :  '*In  many  cases  a  man  may 
innocently  be  silent ;  for  as  has  often  been 
observed,  aliud  est  tacere,  aliud  celare. 
But  in  other  cases  a  man  is  bound  to  speak 
out ;  and  his  very  silence  becomes  as  ex- 
pressive as  if  he  had  openly  consented  to 
what  is  said  or  done,  and  had  become  a 
party  to  the  transaction.  Thus,  if  a  man, 
having  a  title  to  an  estate,  which  is  offered 
for  sale,  and  knowing  his  title,  stands  by 
and  encourages  the  sale,  or  does  not  forbid 
it,  and  thereby  another  person  is  induced 
to  purchase  the  estate,  under  the  supposition 
that  the  title  is  good,  the  former  so  stand- 
ing" by,  and  being  silent,  will  be  bound  by 
the  sale ;  and  neither  he  nor  his  privies  will 
"be  at  liberty  to  dispute  the  validity  of  the 
purchase."  **So  if  a  party  having  a  title 
to  an  estate,  should  stand  by,  and  allow  an 
innocent  purchaser  to  expend  money  upon 
the  estate,  without  giving  him  notice,  he 
would  not  be  permitted  by  a  court  of  equity 
to  assert  that  title  against  such  purchaser, 
at  least  not  without  fully  indemnifying  him 
for  all  his  expenditures.'*  In  {  388,  it  is 
said:  '* Another  case,  illustrative  of  the 
same  doctrine,  may  be  put,  arising  from 
the     expenditure     of     money     upon 

303  ^another  man's  estate,  through  inad- 
vertence or  a  mistake   of  title ;  as  for 

instance,  if  a  man,  supposing  he  has  an 
absolute  title  to  an  estate,  should  build  upon 
the  land,  with  the  knowledge  of  the  true 
owner,  who  should  stand  by  and  suffer  the 
erections  to  proceed,    without    giving   any 


notice  of  his  own  claim,  he  would  not  be 
permitted  to  avail  himself  of  such  improve- 
ments, without  paying  a  full  compensation 
therefor ;  for  in  conscience  he  was  bound  to 
disclose  the  defect  of  title  to  the  builder." 
And  in  {  390,  it  is  said:  *^A  more  common 
case  illustrative  of  the  same  doctrine,  is 
where  a  person,  having  an  encumbrance 
or  security  upon  an  estate,  suffers  the  owner 
to  procure  additional  money  upon  the  estate 
by  way  of  lien  or  mortgage,  concealing  his 
prior  encumbrance  or  security.  In  such  a 
case  he  will  be  postponed  to  the  second  en- 
cumbrancer ;  for  it  would  be  inequitable  to 
allow  him  to  profit  by  his  own  wrong  in 
concealing  his  claim,  and  thus  lending  en- 
couragement to  the  new  loan." 

This  being  the  law  bearing  upon  this 
part  of  the  case,  let  us  now  see  what  is  the 
charge  of  fraud,  and  what  is  the  evidence 
relied  on  to  sustain  the  charge. 

Substantially  the  charge  is  this:  that 
Cullen  saw  the  building  while  it  was  being 
constructed  by  the  Adams;  that  he  knew 
Graeme  had  no  means  of  paying  for  the 
building,  or  securing  such  payment,  but  by 
giving  a  lien  on  the  lot;  that  he  gave  no 
notice  of  his  deed  of  trust  to  the  builders, 
as  it  was  his  duty  to  do,  but  on  the  contrary 
purposely  remained  silent  on  the  subject, 
in  order,  as  is  plainly  implied,  if  not  ex- 
pressly charged,  that  the  builders,  in  igno- 
rance of  his  prior  lien,  might  proceed  to 
complete  the  building,  and  thus  increase 
and  perfect  his  security.  If  this  charge  had 
been  proved  by  the  evidence,  the  complain- 
ants might  have  made  good  their  ground  of 
fraud,  though  it  is  unnecessary  to 
304  decide  *that  question  in  this  case, 
and  we  do  not  mean  to  do  so. 

But  what  is  the  evidence?  There  is  none 
whatever  on  the  subject,  but  that  of  Cullen 
himself.  The  building  was  commenced  in 
June  or  July  1865.  Cullen  testifies  on  the 
subject  as  follows: 

3d  question  by  counsel  for  defendants,  on 
his  examination  in  chief.  ^' Where  were 
you  in  the  summer  of  the  year  1865? 

Ans.  I  was  in  Richmond  until  the  12th 
day  of  June,  and  was  in  extremely  bad 
health  for  a  month  previously  to  that  date. 
On  that  day  I  left  for  New  York,  having 
been  carried  on  board  the  steam  vessel,  and 
remained  in  New  York  until  the  30th  day 
of  the  following  September. 

4th  question  by  same.  When  did  it  first 
come  to  your  knowledge  that  a  house  was 
going  up  on  the  lot  in  question  in  this  suit 
— I  mean  the  lot  you  have  spoken  of  as  sold 
by  you  to  Mr.  Graeme? 

Ans.  I  can't  positively  say ;  but  I  suppose 
I  saw  it  when  it  was  visible — that  is.  when 
the  building  was  some  height  above  the 
level  of  the  street.  Being  still  in  feeble 
health,  I  was  not  as  much  about  the  city  as 
was  my  wont,  for  some  weeks  after  my  ar- 
rival; and  also  having  been  engaged  in 
the  repairing  of  a  house  in  which  I  then 
lived,  with  the  intention  of  selling  it; 
which  I  afterwards  did. 

5th  question  by  same.  In  what   way   did 
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you  come  to  the  knowledge  that  the  Messrs. 
Adams  had  any  interest  in  the  lot? 

Ans.  The  iirst  knowledge  I  had  of  it,  or 
of  the  Messrs.  Adams,  was  communicated 
to  me  by  my  nephew.  Dr.  Dorsey  Cullen, 
whom  I  met  on  the  Main  street  of  Richmond 
some  four  weeks  after  my  arrival ;  the  pre- 
cise  time,    at  this  distance  of  time,  I 

305  cannot  determine.    *He  informed  me 
that   he  had   just  parted  with  a  Mr. 

Adams,  of  Baltimore,  who  stated  to  him 
that  he  was  putting  up  houses  for  Mr. 
Graeme,  and  that  he  understood  that  I  had 
a  lien  on  one  of  the  lots,  and  that  he  should 
like  to  know  what  I  would  take  for  the  bonds 
that  were  given  to  secure  said  lien. 

6th  question.  What  were  your  relations 
with  Mr.  John  Graeme,  sr.? 

Answer.  I  had  no  intercourse  with  Graeme, 
directly  or  indirectly,  from   Februar3'  1864. 

7th  question.  Were  you  on  good  or  bad 
terms  with  him? 

Answer.  In  consequence  of  a  nefarious 
attempt  to  rob  me  of  my  property,  by  ap- 
plying in  the  aforesaid  month  of  February 
1864  to  the  confederate  court  to  confiscate 
it,  of  course  I  was  not  on  good  terms  with 
him. 

10th  by  same.  What  knowledge  had  you 
of  the  terms  on  which  the  Messrs.  Adams 
were  building  the  house  on  the  said  lot? 

Answer.  None  whatever.  I  did  not  know 
one  of  the  Messrs.  Adams  till  the  month 
of  May  last  (1868)  I  was  introduced  to  one  of 
them,  whose  name  I  do  not  know. 

1st  question  on  cross-examination  by 
counsel  for  S.  H.  and  J.  F.  Adams.  When 
it  came  to  your  knowledge  that  the  Messrs. 
Adams  were  building  houses  upon  Mr. 
Graeme's  property,  did  you  acquaint  them, 
or  any  person  acting  for  them,  with  the 
existence  of  your  lien  upon  a  part  of  the 
property? 

Answer.  I  did  not  think  it  necessary,  in- 
asmuch as  I  relied  upon  my  lien  to  secure 
my  debt.  I  came  to  Richmond  for  the  pur- 
pose of  winding  up  my  affairs  and  request- 
ing a  sale  of  the  lot,  but  I  found  the  stay 
law  interposed  and  prevented  its  sale. 

306  *2d  question  by  same.  You  say  that 
you   did   not   think   it   necessary;  do 

you  mean  to  be  understood  that  you  did  not 
in  fact  take  any  steps  to  acquaint  the  Messrs. 
Adams  with  the  existence  of  your  lien  upon 
the  said  property? 

Answer.  I  did  not ;  because  I  was  under 
the  impression  they  already  knew  it,  from 
the  statement  made  to  my  nephew ;  being 
the  first  time  I  knew  of  any  lien,  and 
thereby  ascertaining  that  he  was  aware  of 
my  lien,  I  did  not  think  it  necessary.  I 
will  here  remark  that  I  believe  the  build- 
ings were  very  near  completion  at  that 
time. 

7th  by  same.  Did  you  have  any  informa- 
tion until  you  returned  to  Richmond  in  the 
September  following  1865,)  that  any  build- 
ing was  going  up  on  said  lot? 

Answer.  None  whatever;  I  expected  on 
my  return  to  have  the  lot  sold  by  virtue  of 
my  lien. 

9th  by  same.  Was  not  your  trustee   and 


counsel,  Mr.  Myers,  a  resident  of  Richmond 
during  the  summer  and  fall  of  1865? 

Answer.  Mr.  Myers  was,  I  believe,  here 
in  1865;  I  am  not  Mr.  Myers'  keeper.  He 
was  my  trustee,  but  not  my  counsel  in  that 
case;  not  having  any  occasion  for  law 
advice  in  it.  Nor  was  Mr.  Myers  my  gen- 
eral attorney ;  having  no  power  to  act  for 
me  in  any  case  without  specific  directions." 

This  is  the  evidence.  Does  it  sustain  the 
charge  of  fraud?  We  think  it  clearly  does 
not.  There  ought  to  be  strong  proof  to 
sustain  a  charge  of  fraud.  We  do  not  think 
the  evidence  in  this  case  warrants  even  a 
suspicion  of  fraud  on  the  part  of  Cullen. 
He  knew  nothing  of  the  building  until  the 
greater  part  of  it  was  completed.  He  knew 
nothing  of  the  arrangement  which  Gneme 
had  made  for  its  construction,  nor  that  the 
Messrs.  Adams   had   any   thing  to  do 

307  with  it,  until   after  *they   were  fully 
apprised   of  his   prior  lien.     He  had 

caused  that  lien  to  be  duly  recorded,  and 
had  good  reason  to  believe,  and  no  doubt 
did  believe,  if  he  thought  at  all  on  the  sub- 
ject, that  any  person  who  might  contract 
with  Graeme  for  the  erection  of  the  building 
upon  the  faith  of  a  lien  to  be  taken  on  the 
property  to  secure  the  payment  of  the  price 
of  the  work,  would  use  the  obvious  and 
necessary  precaution  to  examine  the  record, 
to  see  if  there  were  any  prior  liens  on 
the  property;  which  could  so  readily  be 
done.  He  might  well  have  taken  it  for 
granted^  and  no  doubt  did,  if  he  thought 
at  all  on  the  subject,  that  Graeme,  whose 
duty  it  was  to  do  so,  had  fully  informed 
the  contractor  for  the  work  of  the  prior  lien 
on  the  property,  if  it  was  intended  to  give 
such  contractor  also  a  lien  on  the  property 
for  his  security.  Groddin  proves  that  when 
Graeme  entered  upon  the  erection  of  the 
building,  the  lot  could  have  been  sold  for 
about  enough  to  have  paid  the  whole  balance 
then  due  Cullen;  and  that  he  regarded 
Graeme  as  a  gentleman  of  undoubt^  sol- 
vency and  of  excellent  credit.  The  Messrs. 
Adams  might  have  been  willing,  so  far  as 
Cullen  knew,  to  do  the  work  on  the  credit 
of  Graeme's  interest  in  the  property  and  on 
the  personal  credit  of  Graeme,  or  even  on 
the  latter  alone.  It  is  not  uncommon  for 
work  of  this  kind,  as  well  as  any  other,  to 
be  done  on  personal  credit  only.  It  was 
not  incumbent  on  Cullen  to  enquire  into 
this  matter,  when  he  had  no  suspicion,  and 
no  ground  for  suspicion,  on  the  subject. 
He  had  done  his  whole  duty  in  the  matter 
bj'  putting  his  deed  of  trust  on  record,  where 
all  concerned  could  easily  see  it.  It  is  a 
thing  of  every  day  occurrence  that  a  mort- 
gagor improves  the  mortgaged  premises, 
and  that  the  improvement  enures  to  the 
benefit,  as  well  of  the  mortgagee  as  of  the 
mortgagor.  Such  improvements  are  rarely 
made   by   the  mortgagor's  own  hand, 

308  but  generally  *by  the  hands  of  others 
employed   by    him   for  that  purpose. 

Whether  made  by  one  or  the  other,  they  are 
his  improvements;  that  is,  in  effect,  made 
by  him.  And  when  the  mortgagor  sees 
such  improvements  going  on,   he  may  well 
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believe,  in  the  absence  of  evidence  to  the 
contrary,  that  the  mortgagor  is  making 
them,  whether  by  his  own  hand  or  the  hands 
of  others,  on  his  own  personal  credit.  The 
case  is  different  where  a  man  is  in  posses- 
sion of  another's  land,  claiming  it  as  his 
own,  and  erecting  valuable  improvements 
upon  it  with  the  knowledge  of  the  real 
owner.  In  such  a  case  the  owner  knows 
that  the  man  is  acting  under  a  mistake, 
and  it  is  his  duty  to  give  notice  of  his  title. 
If  he  stand  silently  by,  and  permit  the 
party  to  go  on  with  the  work  under  such 
mistake,  it  will  be  a  fraud  in  him,  and 
create  an  equitable  estoppel  against  him. 

But  we  deem  it  unnecessary  to  say  any 
thing  more  on  this  subject,  and  are  of  opin- 
ion that  the  ground  of  fraud  relied  on  by 
the  appellants  has  not  been  sustained. 

Only  one  or  two  more  points  remain  to  be 
noticed;  and  upon  them  little  will  be  said. 

One  of  them  is,  that  there  was  a  policy 
of  insurance  existing  upon  the  house  which 
stood  upon  the  lot  when  the  deed  of  trust 
for  Cullen's  benefit  was  executed,  and  which 
was  burned  down  by  the  great  fire  of  the  3d 
of  April  1865 ;  that  the  insurance  company 
is  liable  for  the  loss;  that  the  liability  is 
covered  by  the  deed  of  trust ;  and  that  Cul- 
len  is  bound  to  have  that  liability  enforced, 
before  he  can  subject  the  proceeds  of  the 
sale  of  the  lot  to  the  "payment  of  his  debt. 
In  other  words,  he  is  regarded  by  the  coun- 
sel for  the  appellants,  as  the  assignee  of 
that  claim,  and  as  bound  to  use  diligence 
in  endeavoring  to  recover  it.  We  do  not 
think  that  such  is  the  case.  It  is  altogether 
uncertain  whether  any  liability  at  all 
309  exists  on  that  policy  to  *any  body. 
The  policy  was  transferred  by  Cullen 
to  Graeme  in  1860,  about  the  time  of  the 
execution  of  the  deed  by  which  the  property 
was  conveyed  by  the  former  to  the  latter. 
It  is  not  mentioned  in  the  deed  of  trust,  and 
seems  to  have  remained  in  the  possession 
of  Graeme  ever  since  it  was  first  transferred 
to  him.  Indeed,  it  appears  that  Graeme  has 
actually  instituted  suit  upon  it  to  enforce 
the  supposed  liability  aforesaid.  At  all 
events,  conceding  that  the  liability  exists, 
and  that  it  is  virtually  assigned  by  the  deed 
of  trust,  it  is  a  mere  collateral  security ;  and 
there  is  no  obligation  on  Cullen  to  embark 
in  an  expensive  and  protracted  litigation 
to  enforce  it  before  he  can  have  the  property 
conveyed  by  the  deed  of  trust  sold,  and  the 
proceeds  of  sale  applied  to  the  payment  of 
his  debt,  in  pursuance  of  the  terms  of  the 
deed.  If  such  liability  exists,  it  can  be 
enforced  by  Graeme  or  his  assigns,  as  they 
may  be  advised. 

Another,  and  the  only  remaining  point, 
is,  that  by  the  decree  appealed  from,  com- 
pound interest,  on  a  considerable  portion 
of  Cullen's  debt,  is  allowed.  It  is  said 
**that  interest  is  allowed  on  bonds  given  for 
interest,  and  on  bonds  past  due,  including 
principal  and  interest  on  their  face."  The 
court  is  of  opinion  that  there  is  no  error 
in  the  decree  in  this  respect — at  least  to 
the  prejudice  of  the  appellants.  And  we  do 
not  understand  the  appellees  as  complaining 


of  such  error.  See  Kraher  v.  Shields,  20 
Gratt.  377-398;  and  Graeme  v.  Adams,  23 
Gratt.  225,  decided  during  the  present  term. 
Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from,  and  that  it  ought  to  be  affirmed. 

Decree  affirmed. 


310  *Bower  &  als.  v.  McCormick  &  ats.* 

March  Term,  1878,  Bichmond. 

I.  BstoppeU—On  What  Potttided— Purpose.*— AH  es- 
toppels, whether  estoppels  at  common  law,  or 
equitable  estoppels,  are  founded  upon  the  sreat 
principles  of  morality  and  public  policy.  Their 
purpose  is  to  prevent  that  which  deals  in  duplicity 
and  inconsistency,  and  to  establish  some  evidence 
as  so  conclusive  a  test  of  truth  that  it  shall  not 
be  gainsaid.  But  estoppels,  whether  leffal  or 
equitable,  are  not  to  be  extended  by  construction. 

a.  Deed— Reference  to  Previous  Deed —Mistake— How 
5liown.— A  mistake  in  the  recitals  of  a  deed,  refer. 
ring  to  a  previous  deed  of  marriage  settlement 
between  the  srantors,  may.  in  equity,  be  shown  by 
the  grantees,  by  introducing  in  evidence  the  deed 
referred  to  in  the  recitals. 

3.  dame— Same— Proof  of  Latter  Deed.— What  is  sulll- 
cient  proof  that  the  deed  offered  in  evidence  is  the 
deed  referred  to  in  the  recitals:  see  opinion  of 
the  court 

4.  Estoppel— Admitted  State  of  Pacts.— Where  it  can 
be  collected  from  the  deed,  that  the  parties  to  it 
have  agreed  upon  a  certain  admitted  state  of  facts, 
as  the  basis  on  which  they  contract,  the  statement 
of  these  facts,  thougrh  but  in  the  way  of  recital, 
shall  estop  the  parties  to  aver  the  contrary. 

a.  Recital  In  Deed  -Bstoppel.— When  a  recital  in  a 
deed  is  intended  to  be  a  statement  which  all  the 
parties  to  a  deed  have  mutually  admitted  to  be 
true,  it  is  an  estoppel  upon  all.  But  where  it  is 
intended  to  be  the  statement  of  one  party  only,  the 
estoppel  is  confined  to  that  party;  and  the  inten- 
tion is  to  be  gathered  from  the  deed. 

6.   Same— Statements  of  the  Orantors.— When  the 

recitals  in  the  deed  refer  to  what  the  grrantors 
have  done,  or  intend  to  do.  amongr  themselves,  and 
in  which  the  grrantees  have  no  part  or  interest,  and 
the  wording  of  the  recitals  indicate  that  the 
scrivener  did  not  have  the  recited  deed  before 
him:  and  there  is  no  evidence  that  the  grantees 
knew  any  thingr  of  the  recited  deed  except  as 
recited:  these  recitals  will  be  intended  to  be  the 
statement  of  the  grantors  only. 

311  "7-  Same— When  All   Parties  Bound.— A  mere 

recital  in  a  deed  does  not  conclude  all  the 
parties:  there  must  be  a  direct  affirmation,  so  in- 
tended by  all  the  parties,  in  order  to  bind  all. 
And  this  intention  may  be  grathered  from  the 
whole  instrument 

This  was  a  suit  in  equity,  in  the  Circuit 
court  of  Loudoun  county,  brought  in  Feb- 
ruary 1868,  by  Edward  L.  Bower  and  his 
wife  and  others  against  Francis  McCormick 
and  Hannah  Taylor,  to  recover  a  tract  of 
land  in  that  county. 

The  case  is  fully  stated  by  Judge  Chris- 
tian, in  his  opinion. 

•For  monographic  note  on  B«toppel,  see  end  of  case. 
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J.  R.  Tucker  and  J.  C.  &  J.  W.  Green, 
for  the  appellants. 

R.  Y.  Conrad  &  Son,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Loudoun  county.  The 
plaintiffs  in  the  court  below,  who  are  the 
appellants  in  this  court,  are  the  children 
and  the  grand-children  of  George  W.  Carter 
and  Mary  B.  his  wife,  who  was  Mary  B. 
Wormlev.  They  seek  to  recover  a  tract  of 
land,  held  by  the  defendants,  which  the 
plaintiffs  claimed  was  settled  upon  their 
mother  by  a  certain  ante-nuptial  deed,  exe- 
cuted in  the  year  1812,  which  conferred 
upon  their  mother  a  life  estate  in  said  land, 
with  remainder  in  fee  to  the  children  of  the 
marriage. 

Mrs.  Carter  died  in  December  in  the  year 
1865,  and  in  March  1868  the  bill  of  the 
plaintiffs  was  filed  in  the  clerk's  office  of 
the  Circuit  court  of  Loudoun.  It  is  neces- 
sary to  refer  somewhat  in  detail  to  the 
allegations  in  the  bill.  It  alleges  that  in 
August  1810,  '*a  division  of  the  real  estate 
derived  from  John  Wormlev**  (the  father  of 
said  Mary  B.  Carter)  **was  made  be- 
312  tween  his  *said  children  and  widow, 
whereby  along  with  other  property, 
three  hundred  acres,  part  of  the  Cool  Spring 
tract,  was  allotted  to  the  said  Mary  B. 
Wormley,  subject  to  the  life  estate  therein 
of  her  said  mother ;  the  said  Mary  Wormley, 
the  mother  and  guardian  of  the  said  Mary 
B.  Wormley,  giving  her  consent  to  said 
division,  and  executing  deeds  of  partition 
on  behalf  of  her  ward ;  which  partition  has 
ever  since  oeen  acquiesced  in  by  all  the 
parties.*  *  *  That  in  the  year  1812,  the 
said  Mary  B.  Wormley  being  still  under 
the  age  of  twenty -one  years,  and  a  mar- 
riage being  about  to  be  solemnized  between 
the  said  Mary  B.  Wormley  and  George  W. 
Carter,  a  deed  of  marriage  settlement  was 
duly  executed,  whereby  the  said  Mary  B. 
Wormley,  with  the  consent  of  the  said  George 
W.  Carter  and  Mary  Wormley  her  mother 
and  guardian,  conveyed  all  her  property, 
real  and  personal,  including  the  said  three 
hundred  acres  of  land,  in  strict  marriage 
settlement,  to  the  said  Mary  Wormley,  in 
trust  for  the  said  Mary  B.  during  her  life, 
and  after  her  death  for  the  benefit  of  her 
children  by  the  said  George  W.  Carter ;  and 
in  case  she  died  without  children,  for  the 
benefit  of  (her  brothers)  Hugh  W.  Wormley 
and  John  C.  Wormley.  Shortly  after  the 
execution  of  said  deed  of  marriage  settle- 
ment, the  marriage  between  the  said  George 
W.  Carter  and  Mary  B.  Wormley  was  duly 
solemnized." 

The  bill  further  alleges  that  **no  copy  of 
said  deed  of  marriage  settlement  is  filed, 
because  it  was  never  recorded ;  nor  is  said 
original  deed  of  marriage  settlement  filed; 
because,  after  the  said  marriage,  it  was 
destroyed  with  the  privity  and  by  the  pro- 
curement of  David  Castleman,  jr.,  and 
Charles  McCormick,  purchasers  of  said  tract 


of   three   hundred   acres,  as  hereinafter  set 
out.     But  said  Castleman  and  McCor- 

313  mick  had  full  notice  of  the  *existence 
and  contents  of  said  deed  of  marriage 

settlement,'  as  will  presently  be  shown." 

Then  follows  the  allegation  ''that  some 
time  after  the  said  marriage  the  said  Cas- 
tleman and  McCormick  procured  the  said 
Geo.  W.  Carter  and  Mary  B.  his  wife,  and 
the  said  Mary  Wormley,  in  her  own  right, 
and  as  trustee  aforesaid,  and  Hugh  W. 
Wormley,  to  enter  into  written  articles  of 
agreement,  bearing  date  the  13th  day  of 
September  1813,  for  the  sale  to  them  (Cas- 
tleman and  McCormick)  of  the  said  three 
hundred  acres  of  land;  ♦  *  ♦  ♦  that 
this  agreement  set  out  at  ^ength  the  manner 
in  which  the  said  Mary  B.  acquired  title  to 
said  three  hundred  acres  of  land  in  fee 
simple,  subject  to  the  life  estate  therein  of 
her  said  mother ;  as  also  the  existence  and 
contents  of  said  ante-nuptial  deed  of  mar- 
riage settlement.  »  ♦  *  ♦  jt  also  sets 
out  an  agreement  between  all  the  parties 
thereto,  that  the  said  marriage  settlement 
should  be  annulled,  rescinded,  and  rendered 
void;  and  that  the  said  George  W.  Carter 
and  his  wife  should  enter  into  another  mar- 
riage contract,  whereby  her  estate  should 
be  settled  upon  her  and  him  during  their 
joint  lives,  with  remainder  to  their  chil- 
dren ;  and  upon  failure  of  issue,  to  such 
uses  as  she  by  her  will  should  appoint ;  that 
the  said  tract  of  three  hundred  acres  of  land 
should  be  sold  by  the  said  Mary  WormleVt 
Geo.  W.  Carter  and  Mary  B.  his  wife;  and 
in  lieu  thereof  the  said  George  W.  Carter 
should  settle  the  lands  he  had  acquired  from 
his  father,  Charles  Carter,  lying  in  the 
county  of  Culpeper,  in  the  manner  agreed 
upon  in  relation  to  the  estate  of  the  said 
Mary  B.  Carter.  By  the  said  articles  it 
was  further  agreed,  that  the  said  Mary 
Wormley,  in  her  own  right,  and  as  trustee 
as  aforesaid,  should  execute  a  deed,  con- 
veying said  three  hundred  acres  of  land  to 
Castleman  and  McCormick,  with  general 
warranty   of   title   of  her   life  estate 

314  therein,  *and  a  warranty  against  all 
claim    under   said    original    deed   of 

marriage  settlement ;  and  that  George  W. 
Carter  and  Mary  B.  his  wife,  should  join 
in  said  deed,  with  a  general  warranty  of 
the  remainder  in  fee  simple;  and  should 
also  give  or  procure  approved  real  security 
for  the  title  to  be  conveyed  by  them.  **  That 
under  this  agreement,  Castleman  and  Mc- 
Cormick were  to  pay  forty-one  dollars  per 
acre,  upon  certain  credits,  and  certain  parts 
of  which  were  to  be  paid  to  Mary  Wormley, 
for  her  life  estate.  That  in  execution  of 
this  agreement,  the  land  was  conveyed  by 
deed  executed  by  Mary  Wormley  in  her  own 
right  and  as  trustee,  Geo.  W.  Carter  and 
Mary  B.,  his  wife,  together  with  Hugh 
and  John  C.  Wormley,  and  was  duly  re- 
corded, and  Castleman  and  McCormick  pnt 
in  possession  of  the  land. 

The  bill,  after  .  charging  that  the  lands 
acquired  from  Charles  Carter,  lying  in  Cul- 
peper county,  were  never  settled  upon  Mrs. 
Carter,  and  no  other  real  or  personal  estate, 
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in  lieu  of  the  three  hundred  acres  conveyed 
to  Oastleman  and  McCormlck,  alleg'es  that 
*^Ca.stienian  and  McCormick  well  knew  of 
the  existence  and  terms  of  said  original 
deed  of  marriage  settlement,  and  that  the)' 
procured,  or  at  least  were  privy  to  its  de- 
struction;" and  that  the  said  agreement 
and  deed  above  referred  to,  were  in  fraud 
of  the  rights  of  the  plaintiffs.''  The  bill 
further  alleging,  that  in  a  division  of  prop- 
erty held  in  partnership  by  Castleman  and 
McCormick,  the  said  three  hundred  acres, 
known  as  Cool  Spring,  was  allotted  to  Mc- 
Cormick, and  upon  his  death  was  divided 
between  his  devisees,  Francis  McCormick 
and  Hannah  Taylor,  who  are  now  in  pos- 
session of  said  three  hundred  acres;  then 
insists  ''that  the  said  Francis  McCormick 
and  Hannah  Taylor  are  trustees,  holding 
the  legal  title  for  the  benefit  of  complain- 
ants ;  and  that  they  are  chargeable  with  the 
rents  and  profits  of  said  land,  since  the 

315  death  of  the  *said   Mary  B.  Carter.*' 
And  the  prayer  of   the   bill  is,  **that 

they  may  respectivly  be  decreed  to  account 
for  the  rents  and  profits  of  said  land  in 
their  possession  since  the  death  of  the  said 
Mary  B.  Carter;  and  that  they  may  be 
decreed  to  convey  to  complainants  the  legal 
title,  and  surrender  the  possession  of  said 
three  hundred  acres  of  land.'*  Then  fol- 
lo^ivs  the  usual  prayer  for  general  relief, 
&c. 

This  bill  is  answered  by  Francis  McCor- 
midc  and  Hannah  Taylor,  the  defendants. 
They  both  deny  all  the  material  allegations 
of  the  plaintiffs'  bill,  and  call  for  strict 
proof  of  the  same.  They  deny  the  existence 
of  the  ante-nuptial  deed  of  settlement,  as 
set  up  in  the  bill,  and  call  for  its  production. 
They  deny  that  Castleman  and  McCormick 
cither  procured  or  were  privy  to  the  annull- 
ing"  or  destruction  of  any  deed  of  marriage 
settlement  between  George  W.  Carter  and 
Mary  B.  Carter.  They  affirm  that  Castle- 
man and  McCormick  paid  full  value  for  the 
land,  (the  three  hundred  acres  called  Cool 
Spring,)  and  that  it  had  been  in  their  pos- 
session and  the  devisees  of  McCormick,  for 
the  period  of  fifty-five  years,  their  title  un- 
questioned, and  that  they  never  heard  of 
any  claim  being  set  up  by  complainants, 
or  any  one  else,  until  a  short  time  before 
the  institution  of  this  suit.  They  affirm 
that  whatever  may  have  been  the  character 
of  the  settlement  referred  to  in  the  recital 
of  the  deed  conveying  **Cool  Spring"  to 
Castleman  and  McCormick,  the  agreement 
set  forth  in  that  recital  to  substitute  another 
tract  of  land  in  lieu  of  this  tract,  which 
w^as  to  be  settled  on  Mrs.  Mary  B.  Carter, 
was  carried  out,  by  the  conveyance  to  trus- 
tees of  a  tract  of  land  in  Culpeper ;  and  they 
file  deeds  to  show  that  this  was  done  as  far 
back  as  the  year  1813 ;  and  that  Mrs.  Carter 
and  the  complainants  had  enjoyed  the  ben- 
efits of  this  conveyance. 

316  *They  claim   the   benefit  of  all  the 
equities  arising  in  favor  of  purchasers 

who  have  paid  full  value,  and  who  have 
had  quiet  and  uninterrupted  possession  un- 
der claim  of  title  for  upwards  of  fifty  years. 


The  answer  of  Hannah  Taylor,  disclosing 
the  fact  that  a  part  of  the  three  hundred 
acres  in  controvresy  had  been  conveyed  by 
her  to  Eliza  Tucker,  made  it  necessary  for 
the  complainants  to  file  an  amended  bill, 
making  new  parties. 

The  answer  of  Francis  McCormick  to  the 
amended  bill  brings  into  the  case,  for  the 
first  time,  a  new  and  important  fact,  upon 
which  the  decision  of  the  case  must  in  a 
large  degree  turn.  In  that  answer  are  the 
following  statements,  supported  by  the  re- 
cord evidence  filed  therewith.  ^'Respondent 
is  gratified  in  the  opportunity  offered  by 
the  filing  of  this  amended  bill,  to  present 
in  the  cause  some  additional  facts,  of  which 
he  was  entirely  ignorant  and  unsuspicious 
at  the  time  of  filing  his  former  answer, 
which  have  come  to  his  knowledge  recently 
by  mere  accident,  in  the  following  manner. 
Having  become  the  owner  of  the  mansion 
house  upon  the  '*Cool  Spring"  place,  after 
the  death  of  his  late  brother  Cyrus,  but 
being  settled  elsewhere,  respondent  has 
never  resided  there ;  but  has  had  it  occupied 
by  tenants.  *  *  *  It  was  formerly  the 
residence  of  the  Wormley  family,  after- 
wards of  Castleman  and  McCormick;  and 
after  the  death  of  the  former,  of  Charles 
McCormick,  up  to  the  period  of  his  death. 
«  ♦  »  ♦  ^  short  time  ago,  about  the 
last  days  of  August  1868,  the  Messrs. 
McDonald,  with  their  sisters,  being  about 
to  remove  from  the  place,  upon  the  ex- 
piration of  their  tenancy,  some  old  papers 
were  found  put  away  in  a  barrel;  and 
one  of  the  family,  Mr.  Marshall  Mc- 
Donald, (now  married  to  a  daughter  of 
respondent,)  undertook  to  look  over  them. 
In  so  doing,  he  discovered  some  relat- 
317  ing  to  the  subject  of  this  suit,  *and 
particularly  one  supposed  to  be  the  last 
** marriage  contract."  *  *  ♦  *  Upon  ex- 
amination the  supposed  marriage  contract 
was  found  to  be  a  copy  from  the  office  of 
the  clerk  of  Frederick  county,  (in  which 
county  the  said  land  laid,)  in  the  hand- 
writing of  the  late  Thomas  A.  Tidball,  late 
clerk ;  but  it  seems  only  partly  proved,  al- 
though spread  in  full  upon  the  proper  record 
books  Of  said  office.  It  also  appears  (as 
respondent  is  advised)  of  no  effect  whatever, 
because  never  signed  or  executed  by  the 
alleged  grantor,  Mary  B.  Wormley,  but 
only  signed  bj*  her  mother,  Mary  Wormley, 
and  the  intended  husband,  Mr.  Carter.  It 
further  appears  by  the  paper,  that  it  was 
prepared  and  executed  and  witnessed  and 
probably  left  with  the  clerk,  all  in  Win- 
chester, sixteen  miles  distant  from  **Cool 
Spring,"  where  the  intended  bride  was 
living,  on  the  very  day  (as  complainants' 
evidence  shows)  she  was  married  at  *'Cool 
Spring;"  a  fact  well  nigh  conclusive  that 
siie  never  saw  the  paper.  With  this  answer 
was  filed  a  copy  of  the  marriage  settlement 
executed  by  Geo.  W.  Carter  and  Mary 
Wormley,  but  not  by  Mary  B.  Wormley,  the 
intended  bride ;  and  also  the  original  arti- 
cles of  agreement  executed  by  the  above 
named  parties  with  the  said  Castleman  and 
McCormick,  and  the  original  deed  executed 
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by  the  same  parties  in  pursuance  of  that 
agreement,  conveying  the  **Cool  Spring*' 
tract  to  Castleman  and  McCormick. 

It  was  proved  that  the  exhibit  of  the 
**marriage  contract**  filed  was  a  copy  taken 
from  the  public  records  of  the  county  of 
Frederick,  which  had  been  recorded,  though 
only  partly  proven.  It  was  also  proved, 
that  after  long  search  among  a  great  mass 
of  papers,  in  an  upper  room  of  the  clerk's 
office,  the  original  paper  was  found.  That 
one  reason  why  this  search  was  made  was 
because  it  **was  conjectured"  by  one  of 
the  counsel,  that  the  latter  signature, 
**Mary    Wormlcy,"    would   be    found 

318  *written    on    the   original    **Mary  B. 
Wormley;"  but  the  original  proved  to 

be  correctly  copied  on  the  record  book,  and 
the  name  of  Mary  B.  Wormley  was  not 
signed  to  the  original,  as  it  was  not  to  the 
copy. 

It  was  further  proved  that  the  original 
paper  was  in  the  handwriting  of  Archibald 
Magill,  a  lawyer,  and  that  he  and  William 
Davidson  and  Samuel  Kercheval,  who  wit- 
nessed the  paper,  all  resided  in  the  town  of 
Winchester,  the  latter  being  a  law  student 
in  Mr.  Magill's  office;  and  it  was  also 
proved  that  Cool  Spring,  the  residence  of 
Mary  B.  Wormley,  was  distant  sixteen  miles 
from  Winchester. 

It  was  also  proved  that  the  article  of 
agreement  above  referred  to,  and  the  deed 
made  in  pursuance  thereof,  which  conveyed 
the  land  in  controversy  to  Castleman  and 
McCormick,  were  both  in  the  handwriting 
of  Henry  St.  George  Tucker,  at  that  time 
a  practicing  lawyer  residing  in  Winchester, 
and  afterwards  for  many  years  the  distin- 
guished and  learned  president  of  this  court. 

It  is  also  proved  that  the  marriage  con- 
tract executed  by  George  W.  Carter  and 
Mary  Wormley,  attested  by  Magill,  David- 
son and  Kercheval,  all  of  whx>m  lived  in 
Winchester,  bears  date  the  same  day  on 
which  Carter  and  Mary  B.  Wormley  were 
married ;  and  there  is  proof  strongly,  if  not 
conclusively,  tending  to  show  that  Mary  B. 
Wormley  remained  at  Cool  Spring,  while 
Carter  and  Mrs.  Mary  Wormley  went  to 
Winchester,  and  brought  from  thence  with 
them  the  minister  who  was  to  perform  the 
ceremony. 

At  the  October  term  1868,  the  cause  came 
on  to  be  heard,  upon  the  bill,  the  amended 
bill,  the  answers  thereto,  the  exhibits  filed 
and  the  depositions  of  witnesses,  and  the 
arguments  of  counsel;  and  thereupon  the 
said  Circuit  court  of  Loudoun  entered  its 
decree  dismissing  the  plaintiffs*  bills  with 
costs.  From  this  decree  an  appeal  was  al- 
lowed to  this  court. 

319  *If  the  plaintiffs  can  maintain  their 
claim  to  recover  from   the  defendants 

the  land  in  controversy,  it  must  rest  solely 
on  certain  recitals  contained  in  the  agree- 
ment made  with  Castleman  and  McCormick, 
above  referred  to,  and  also  in  the  deed 
made  in  pursuance  of  that  agreement,  con- 
vej'ing  the  land  in  controversy,  to  those 
parties.  The  only  deed  of  settlement  pro- 
duced is  the  deed  of  the  3d  of  October  1812 ; 


and  outside  of  the  recitals  contained  in  the 
post-nuptial  contract  and  deed  referred  to, 
there  is  not  a  particle  of  proof  that  any 
other  ante-nuptial  settlement  ever  existed. 
It  is  conceded  that  the  deed  of  settlement 
of  the  3d  of  October  1812  is  a  mere  nullity. 
It  was  never  signed  by  Mary  B.  Wormley; 
nor  did  it  purport  to  be  the  deed  of  the 
mother  as  guardian  of  the  daughter,  bat 
only  in  her  character  as  trustee  constituted 
by  this  same  deed,  and  reserving  her  in- 
dividual life  estate  in  the  three  hundred 
acres  conveyed. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellants,  in  the  elaborate  and  able 
arguments   addressed    to    this    court,   that 
Castleman  and  McCormick  are  estopped  by 
the  recitals  in  the  agreement  and  the  deed 
executed  in  pursuance  thereof,  from  denying 
the   existence   of   the   ante- nuptial  deed  of 
settlement    recited  in    said  agreement  and 
deed ;  and  that  they,  being  parties  thereto, 
cannot  set  up  or  rely  upon  the  deed  of  mar- 
riage settlement  produced   by   the  appellee, 
Francis   McCormick,    as   the   true  deed  of 
marriage  settlement.    It  becomes  important, 
therefore,  to  notice  particularly  the  charac- 
ter, scope  and  effect  of  these  recitals,  so  as 
to  determine  whether,  According  to  the  set- 
tled  rules  governing  estoppels,  they  are  of 
such  a  character  as   to  preclude   the  appel- 
lees from  showing  the  real  and  true  nature 
of  the  marriage  settlement,  or  that  no  deed 
of  marriage  settlement  was  ever  perfected. 
In  the  articles  of  agreement  referred 
320      to,  to  which  *Castleman   and  McCor- 
mick were  parties,  they  being  articles 
of  agreement  * 'between   Mrs.   Mary  Worm- 
ley,  in  her  own  right,  of  the  first  part ;  the 
said    Mrs.    Mary   Wormley,    as    trustee  for 
her  daughter  Mary  B.  Carter,  of  the  second 
part ;  George    W.    Carter  and   Mary  B.  his 
wife,  of  the  third  part ;  John    C.    Wormley 
and  Hugh  W.    Wormley   of  the  fourth  part; 
and  David   Castleman   and  Charles  McCor- 
mick of  the  fifth  part,  there  are  the  following 
recitals:  ''And  whereas,  upon  the  proposed 
marriage  of  the  said  George  W.  Carter  and 
the  said  Mary  B.  Wormley,  all  her  property 
was  by  them   conveyed   in   strict  marriage 
settlement,  to  the   said  Mary,    her   mother, 
in    trust,    in   substance   as  follows:  that  is 
to  say,  for  the  said  Mary  B.  during  her  life, 
and  after   her  death  for  the  benefit  of  her 
children    by    the    said    George    W.    Carter; 
and  in  case  she  die   without  issue,  for  the 
benefit    of   the   said   Hugh  W.  and  John  C. 
Wormley.** 

In  the  deed  between  the  said  parties,  ex- 
ecuted in  pursuance  of  said  agreement,  is 
contained  the  following  recital:  "And 
whereas  a  marriage  some  time  since  being 
about  to  be  had  and  solemnized  between 
the  said  Geo.  Washington  Carter  and  Mary 
B.  his  present  wife,  then  Mary  B.  Wormley, 
and  who  at  that  time  was  under  the  age  of 
twenty-one  years,  a  certain  marriage  con- 
tract and  settlement  was  made  and  entered 
into  between  the  said  George  Washington 
Carter  and  the  said  Mary  B.  Wormley,  now 
wife  of  the  said  George  W.  Carter,  and  the 
said  Mary  Wormley,  her  mother,  whereby. 
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among^  other  thing^s,  the  said  George  and 
Mary  B.,  his  intended  wife,  conveyed  and 
transferred  all  the  title  and  interest  of  the 
said  Mary  B.,  in  the  said  trac^  of  three 
hundred  acres,  together  with  other  prop- 
erty, to  the  said  Mary  Wormley  her  mother, 
upon  certain  trusts  in  the  said  settlement 
set  forth  and  declared;  and  among  other 
things,  in  trust  for  the  use  of  the  said 
321  Mary  B.  and  the  children  of  the  *said 
Mary  B. ;  and  in  case  the  said  Mary 
B.  should  depart  this  life  without  children, 
then  to  the  use  and  interest  of  John  C. 
Wormley  and  Hugh  W.  Wormley  and  their 
heirs. ' ' 

The  claim  of  the  plaintiffs  (enforced  by 
much  ingenuity  and  learning  of  their  able 
counsel)  is  this:  that  the  defendants  in 
possession  hold  the  land  in  controversy  un- 
der Castleman  and  McCormick,  who  were 
parties  to  an  agreement  and  deed,  both  of 
which  recited  an  ante-nuptial  deed  of  set- 
tlement, by  which  the  land  sold  to  them 
was  settled  upon  the  mother  of  the  plain- 
tiffs, (Mary  B.  Carter),  during  her  life, 
with  remainder  in  fee  to  her  children  ;  and 
that  being  parties  to  that  deed  they  took 
the  land  subject  to  the  provisions  of  said 
marriage  settiement,  so  recited;  and  that 
they  are  therefore  estopped,  either  from 
shoirving  that  no  such  marriage  settlement 
was  ever  executed,  or  that  the  real  and  true 
marriage  settlement  was  different  from  the 
one  recited,  and  was  never  executed  by  Mary 
B.  Carter. 

The  doctrine  of  estoppel,  once  tortured  into 
a  variety  of  absurd  refinements,  has,  in  a 
great  measure,  been  reduced  to  consonancy 
with  common  sense  and  justice.  In  the 
language  of  Judge  Gaston,  in  Jones  v. 
Sassee,  1  Dev.  A  Bat.  R.  464,  ** all  estoppels, 
w^hether  estoppels  at  common  law  or  equi- 
table estoppels,  are  founded  upon  the  great 
principles  of  morality  and  public  policy. 
Their  purpose  is  to  prevent  that  which 
deals  in  duplicity  and  inconsistency,  and 
to  establish  some  evidence  as  so  conclusive 
a  test  of  truth,  that  it  shall  not  be  gainsaid. 
But  as  the  effect  of  an  estoppel  may  be  to 
shut  out  the  real  truth  by  its  artificial  rep- 
resentative estoppels  whether  legal  or  equi- 
table, are  not  to  be  extended  by  construction. 
Xo  man  is  to  be  precluded  from  showing 
the  truth  of  his  claim  or  defence  unless  it  be 
forbidden  by  a  positive  rule  of  law." 
322  *There  is  certainly  no  positive  rule 

of  law  growing  out  of  the  doctrine  of 
estoppel,  that  would  prevent  either  party  to 
this  deed  of  September  1813,  or  those  claim- 
ing under  either  party,  to  offer  in  evidence 
the  deed  of  marriage  settlement  referred  to 
in  that  deed;  and  if  it  can  be  shown  that 
the  deed  of  settlement  of  October  3d  is  the 
deed  referred  to  in  the  recitals,  though  by 
mistake  inaccurately  described,  that  deed 
may  be  offered  in  evidence.  Whatever  may 
be  the  effect  at  law  of  such  a  recital  as  the 
one  relied  upon,  it  is  clear  that  in  equity 
the  party  may  show  that  the  recital  was  a 
mistake,  and  set  up  the  true  deed  intended 
to  be  referred  to.  In  a  recent  Bnglish  case 
decided  in  1868,  it  was  held  that  a  party  to 


a  deed  is  not  estopped  in  equity  from  aver- 
ring against,  or  offering  evidence  to  con- 
trovert, a  recital  therein  contrary  to  the 
fact  which  has  been  introduced  into  the  deed 
by  mistake  of  fact,  and  not  through  fraud 
or  deception  on  his  part.  In  deliverin^i:  his 
opinion  in  this  case,  L/ord  Romilly,  M.  R., 
said:  * 'There  was  simply  a  mistake  of  fact 
common  to  all  the  parties ;  and  under  these 
circumstances  I  am  inclined  to  think  there 
would  be  no  estoppel  at  law,  and  certainly 
there  is  none  in  equity.  Although  an  ex- 
ecutor may  execute  a  solemn  deed  saying : 
'*I  have  paid  all  the  legacy  duty  on  certain 
bequests,"  amounting  to  a  sum  named, 
still,  if  he  shows  clearly  that  there  is  a 
mistake  in  the  amount,  and  there  is  no 
fraud  or  deception  in  the  case,  I  am  of  the 
opinion  that  in  equity  he  is  entitled  to  re- 
cover any  further  sum  which  he  may  have 
been  properly  called  on  to  pay.'*  Brooke 
V.  Haynes,    6   Eq.  Cases,  L.  R.  1868,  p.  24. 

In  Stoughton  v.  Lynch,  2  John  Ch.  R. 
209,  it  was  held  that  a  recital  in  a  deed 
founded  on  a  mistake  and  untrue  in  fact,  will 
not  be  allowed  to  operate  by  way  of  estoppel 
to  exclude  the  truth  satisfactorily  shown  to 

the  court. 
323  *In  the  case  before  us  it  is  easy  to 
show  that  the  unperfected  deed  of 
marriage  settlement  of  the  3d  of  October 
1812,  is  the  deed  of  settlement  referred  to 
in  the  recitals  contained  in  the  deed  of 
September  1813,  conveying  ths  land  in  con- 
troversy to  Castleman  and  McCormick ;  and 
that  this  was  the  only  attempt  at  a  mar- 
riage settlement  made  by  the  parties. 

But  it  is  objected  by  one  of  the  learned 
counsel  for  the  appellants,  that  the  deed 
produced,  known  as  the  Winchester  deed,  is 
not  properly  proved  in  the  cause.  This 
objection  was  not  taken  in  the  court  below ; 
but  the  deed  was  received  and  acted  upon, 
by  the  court  and  the  parties,  as  a  paper 
properly  received  in  evidence.  The  objec- 
tion to  its  reception  in  evidence  is  made  for 
the  first  time  in  this  court. 

We  are  of  opinion  that  the  deed  produced 
is  sufficiently  proved  for  the  purposes  for 
which  it  is  used.  1st :  There  is  found  upon 
the  records  of  the  clerk's  office  of  Frederick 
county  a  deed  signed  by  George  W.  Carter 
and  Mary  Wormley,  purporting  to  be  a  deed 
of  marriage  settlement  between  Geo.  W. 
Carter,  Mary  B.  Wormley  and  Mary  Worm- 
ley,  but  signed  only  by  George  W.  Carter 
and  Mary  Wormley.  2d:  This  deed  was 
partly  proven  only ;  but  it  is  conclusively 
shown  that  this  deed  is  a  copy  of  the  origi- 
nal deed  which  was  found  among  loose 
papers  in  the  said  clerk's  office;  and  that 
the  original  is  the  same  as  that  recorded, 
and  is  in  the  handwriting  of  Mr.  Magill, 
and  witnessed  by  Kercheval  and  Davidson, 
the  witnesses  to  the  recorded  deed.  The 
evidence  of  Gibbons,  the  clerk,  of  S.  C. 
Moore,  who  found  the  original,  and  the 
affidavit  of  Sherrard,  all  of  which  was  re- 
ceived without  objection  in  the  court  below, 
are,  we  think,  amply  sufficient  testimony 
upon  which  to  found  the  introduction  of  the 
deed   relied    on.     Regarding  the    deed   as 


487 


23  GRATT. 


Virginia  Reports,  Annotated. 


324,  325,  326,  827 


324  properly    in  the    case,    *e8pecially  as 
its  introduction    was   not  objected  to, 

we  are  constrained  to  say,  that  the  proof 
is  overwhelming  to  show  that  the  deed  pro- 
duced by  the  defendant,  McCormick,  was 
the  deed  referred  to  in  the  recitals  relied 
upon  by  the  plaintiffs,  and  that  no  other 
deed  of  marriage  settlement  was  ever  exe- 
cuted. 

1st :  This  is  the  only  deed  produced.  2d: 
This  deed  answers  the  general  description  of 
the  deed  referred  to  in  the  recitals  relied 
upon  by  the  appellants.  The  recital  in  the 
deed  to  Castleman  and  McCormick  refers  to 
a  deed  of  settlement  made  on  the  eve  of  the 
proposed  marriage  of  Geo.  W.  Carter  and 
Mary  B.  Wormley.  The  deed  produced  bears 
date  the  very  day  of  the  marriage.  The 
parties  recited  as  such  are  named  as  parties 
to  the  deed  produced.  The  property  is  the 
same;  the  limitations  if  not  technically  the 
same,  bear  a  close  resemblance,  and  the 
ultimate  remainders  are  the  same.  Both  in 
the  recitals  and  the  deed  produced,  the 
property  is  settled  upon  Mrs.  Carter  during 
her  life,  with  remainder  in  fee  to  her  chil- 
dren ;  and  if  she  died  without  issue,  then 
in  remainder  over  to  her  brothers.  It  is 
true  the  deed  produced  was  never  signed  by 
Mrs.  Carter;  and  it  is  therefore  insisted  that 
this  is  not  the  deed  referred  to  in  the  re- 
citals. The  contract  recites :  *  *  And  whereas 
upon  the  proposed  marriage  of  the  said 
George  W.  Carter  and  the  said  Mary  B. 
Wormley,  all  her  property  was  by  them  con- 
veyed in  strict  marriage  settlement,**  &c. 
The  deed  recites  a  certain  marriage  con- 
tract and  settlement  entered  into  between 
the  same  parties,  * 'whereby  the  said  George 
and  Mary  B.,  his  intended  wife,  convej'ed 
and  transferred  all  the  title  and  interest 
of  the  said  Mary  B.  in  the  said  tract  of 
three  hundred  acres,  with  other  property, 
to  the  said  Mary  Wormley,  her  mother, 
upon  certain  trusts,'*  &c.  It  is  said  that 
the   deed    produced    is    not   the   deed 

325  *referred  to,  because  Mrs.    Carter  did 
not  execute  it,  and  it  could  not  be  said, 

as  in  the  recitals,  that  she,  with  her  hus- 
band, conveyed  the  property.  But  the  deed 
produced,  known  as  the  Winchester  deed, 
upon  its  face  purported  to  be  a  deed  between 
Mary  B.  Wormley  of  the  first  part  and  the 
other  parties;  though  she  did  not  in  fact 
sign  it. 

It  may  fairly  be  presumed,  from  the  fact 
that  the  recitals  in  the  deed  and  the  recitals 
in  the  articles  of  agreement  are  not  the 
same  in  words,  if  indeed  they  are  of  the 
same  legal  effect,  and  the  use  also  of 
the  words  **in  substance,'*  **upon  certain 
trusts,**  **among  other  things,"  that  the 
draughtsman  of  the  deed  of  the  13th  of 
September  1813  did  not  have  before  him 
the  deed  of  marriage  settlement  referred  to 
in  the  recitals ;  but  it  is  most  probable  that 
the  supposed  «ettlement  was  described  in 
the  absence  of  any  writing  or  memorandum, 
but  merely  from  the  recollection  of  the 
terms  of  settlement  by  the  particular  mem- 
bers of  the  Wormley  family^  present  at  that 
settlement,  who  alone  could  know  any 
thing  about  it. 


The  general  description  in  the  recitals, 
not  purporting  to  be  literal  or  accurate  as 
if  taken  from  a  paper  before  the  draughts- 
man at  the  time,  showing  many  points  of 
resemblance  to  the  deed  produced,  and  the 
failure  to  produce  or  prove  the  existence  of 
another,  creates  of  itself  a  strong  presump- 
tion that  this  deed  is  the  deed  of  settlement 
referred  to  and  recited  in  the  deed  of  Sep- 
tember 13th,  1813.  The  appellants  can  only 
maintain  their  claim  upon  the  theory  that 
there  was  another  and  perfected  deed  of 
settlement.  If  there  was,  when  was  it  exe- 
cuted? Before  the  Winchester  deed?  If  so, 
why  was  it  not  put  upon  record?  Why  is  it 
not  referred  to  in  the  deed  produced?  Why, 
indeed,  was  the  imperfect  settlement  made 
and  put  upon  record  at  all,  if  before  that 
time  a  perfect  deed  of  settlement  had 

326  already   been  *executed?    It   is  dear 
from    all    the   circumstances  that  no 

deed  of  marriage  settlement  was  executed 
before  the  Winchester  deed  of  October  3d, 
1812. 

Was  any  deed  of  ante-nuptial  settlement 
executed  after  that?  That  there  was,  is 
almost  a  moral  impossibility.  The  3d  day 
of  October  1812,  was  the  very  day  of  the  mar- 
riage. The  deed  of  settlement  was  written, 
signed  and  witnessed  in  Winchester;  a  dis- 
tance of  16  miles  from  the  intended  bride* s 
residence.  It  is  proved  that  she  was  not  in 
Winchester  on  that  day,  where  the  deed  was 
written,  signed  by  Geo,  W.  Carter  and 
Mary  Wormley,  and  witnessed.  That  it 
was  written  and  executed  on  the  day  it 
purports  to  be,  and  that  there  was  no  time 
to  execute  another,  is  conclusively  proved 
from  the  memorandum  attached  to  the  deed. 
That  memorandum  has  reference  to  the 
conveyance  upon  the  same  trust  declared  in 
this  deed,  of  a  certain  tract  of  land  in  the 
county  of  Lancaster  containing  six  hundred 
acres.  In  the  body  of  that  memorandum  is 
the  following  statement:  ^'It  was  intended 
to  have  been  in  the  body  of  the  deed,  but 
by  mistake  not  mentioned  to  the  drawer, 
and  the  parties  cannot  delay  until  another 
be  drawn." 

All  these  circumstances  show  conclu- 
sively, that  no  other  deed  of  marriage  set- 
tlement was  or  could  have  been  executed  on 
that  day,  before  the  marriage,  which  oc- 
curred on  the  evening  of  the  same  day.  If 
there  was,  why  is  it  not  produced?  Why 
was  it  not  recorded?  Why  was  the  perfected 
deed  of  settlement  suffered  to  remain  unre- 
corded, while  an  imperfect  settlement  ♦^- 
mained  upon  record? 

Now  it  must  be  borne  in  mind  that  there 
is  not  in  the  record  any  proof,  or  shadow 
of  proof,  that  any  other  pre-nuptial  settle- 
ment was  ever  made,  or  was  ever  heard  of, 
except  as  such  is  established  by  the  recitals 
in  certain  deeds  and  articles  of  agree- 

327  ment  referred  to.     The  ^plaintiffs  rest 
their  whole  case  upon    these  recitals, 

and  insist  that  they  must  be  taken  as  true, 
and  that  the  defendants  are  estopped  from 
denying  them.  It  has  been  already  shown 
that  the  recitals  must  refer  to  the  Winches- 
ter deed,  and  that  there  was  no  other;  and 
that  these  being  the  same   parties,    and  the 
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same  property,  and  the  same  ultimate  re- 
mainders, that  the  deed  is  sufificiently  iden- 
tifiecl  as  the  deed  referred  to ;  and  that  the 
only  material  discrepancy  of  description  is 
the  fact  that  the  deed  produced  was  not  ex- 
ecuted bv  Mrs.  Carter,  while  the  recitals 
declare  (not  in  terms)  that  she  executed 
the  deed,  but  that  she,  with  her  husband, 
conveyed  the  property  upon  certain  trusts. 
And  we  have  seen  that  upon  reason  and 
authority,  a  recital  in  a  deed  founded  on  a 
mistake,  and  untrue  in  fact,  will  not  be 
alioi^ed  to  operate  by  way  of  estoppel  to 
exclude  the  truth  satisfactorily  shown  to 
the  court. 

But  we  come  now  to  consider  the  question 
hotv  far  Castleman  and  McCormick,  and 
those  under  whom  they  claim,  are  to  be 
bound  by  the  recitals  referred  to.  They 
are  grantees  in  a  deed  in  which  there  pre 
numerous  recitals  of  facts  within  the  knowl- 
ediiire  of  the  g-rantors  only.  There  is  not  a 
particle  of  proof  in  the  record  that  Castle- 
man or  McCormick  ever  knew  of  the  exist- 
ence of  any  contract,  or  deed  of  settlement, 
except  at  the  date  of  the  papers  to  which 
they  were  parties ;  and  which  they  derived 
from  the  grantors. 

The  general  rule,  as  often  stated,  that 
parties  and  privies  are  estopped  from  deny- 
ing* the  recitals  in  a  deed,  when  taken  in 
its  broad  and  literal  sense,  is  not  altogether 
accurate. 

The    rule    properly    understood  and  more 
accurately   stated,   is    this:    where    it    can 
t>e     collected     from    the     deed     that     the 
parties    to   it  have   agreed   upon  a  certain 
admitted  state  of  facts,    as  the   basis 
328       on  which    they    contract,  'the    state- 
ment of  these  facts,  though  but  in  the 
way  of  recitals,    shall   estop   the  parties  to 
aver  the  contrary.     See  Toney  v.  Raincock, 
7  Com.  B.  336 ;  Stoughell  v.  Buck,  68  Eng. 
C.  Lr.  R.  786;  Borst  v.    Corey,    16  Barb.  R. 
136. 

In  Stoughell  v.  Buck,  it  was  held,  that 
** where  a  recital  is  intended  to  be  a  state- 
ment which  all  the  parties  to  a  deed  have 
mutually  admitted  to  be  true,  it  is  an  estop- 
pel upon  all.  But  where  it  is  intended  to 
be  the  statement  of  one  party  only,  the 
estoppel  is  confined  to  that  party ;  and  the 
intention  is  to  be  gathered  from  construing 
the  instrument."  l/ooking  to  the  deed  to 
Castleman  and  McCormick,  and  in  the  ab- 
sence of  any  proof,  it  is  evident,  upon  a 
fair  construction  of  the  deed  itself,  that  the 
recital  of  the  existence  of  a  marriage  set- 
tlement between  the  grantors,  was  a  recital 
of  facts  within  the  knowledge  of  the  grant- 
ors, and  in  which  they  alone  had  an  inter- 
est. And  so,  too,  the  recital  that  it  was 
the  purpose  of  the  parties  to  annul  and 
render  void  the  ante-nuptial  settlement  and 
substitute  another,  conveying  in  lieu  thereof 
other  property  upon  the  same  trusts,  referred 
to  a  matter  in  which  the  grantors  alone 
were  interested,  and  to  which  the  grantees 
were  not  and  could  not  be  parties,  and  in 
which  they  had  no  interest.  This  is  the 
fair  construction  to  be  gathered  from  the 
whole   deed ;  and   the  recital  relied  upon  is 


not  to  be  taken  as  the  admission  or  affirma- 
tion of  all  the  parties,  but  only  of  the 
grantors. 

A  mere  recital  does  not  conclude  all  the 
parties;  there  must  be  a  direct  affirmation 
so  intended  by  all  the  parties,  in  order  to 
bind  all ;  and  this  intention  may  be  gath- 
ered from  the  whole  instrument. 

It  was  held  in  Borst  v.  Corey  (supra)  that 

**mere  recital  never  concludes  a  party :  there 

must  be  a  direct  affirmation.     A  recital  b3*^ 

A.  and  B.  will  not  estop  or  furnish  evidence 

against  C,  even  though  the  latter  be 

329  a  *party  to  the  instrument  containing 
the  recital ;  provided   the  recital  does 

not  purport  to  be  of  any  fact  within  his 
knowledge,  but  relates  to  transactions  be- 
tween the  other  parties.'*  This  case  is  one 
directly  in  point.  The  recital  in  the  deed 
signed  by  Corey,  as  well  as  the  other  par- 
ties, was  in  reference  (as  in  the  case  before 
us)  to  a  marriage  settlement  entered  into 
by  the  grantors.  The  recital  was  in  these 
words:  ** Whereas,  a  marriage  has  lately 
been  solemnized  between  said  Martin  and 
Rachel,  and  it  having  been  agreed  before 
said  marriage  between  said  parties  thereto, 
that  the  sum  of  thirteen  hundred  dollars, 
the  gross  amount  of  the  said  Rachel's  right 
of  dower  in  the  real  estate  of  her  said  former 
husband,  now  deceased,  shall  be  secured  to 
her  separate  use,  in  the  manner  hereinafter 
mentioned,"  Ac.  Corey  signed  this  deed; 
but  it  was  held  he  was  not  estopped  for 
showing  that  there  was  no  valid  ante-nup- 
tial settlement.  The  court  says:  **This 
recital  does  not  purport  to  be  of  any  fact 
within  the  knowledge  of  the  said  Corey, 
nor  does  he  affirm  the  truth  of  it  in  any 
respect.  It  is  language  applicable  only  to 
the  other  two  parties,  and  is  probably  obli- 
gatory on  them.  So  far  from  being  an 
estoppel,  the  recital  is  not  even  evidence, 
as  against  Corey,  of  the  fact  therein  re- 
cited. There  being  no  evidence  of  an  ante- 
nuptial agreement,  Core3'  had  the  right  to 
apply  the  funds  to  the  payment  of  Borst *s 
honest  debts,  rather  than  apply  them  to  a 
bond  and  warrant  of  attorney  given  in  trust 
for  his  wife.** 

The  principles  settled  in  this  case,  and 
others  above  referred  to,  apply  with  peculiar 
force  to  the  case  before  us.  The  recital  in 
this  case  was  of  a  fact  of  which  the  gran- 
tees had  no  knowledge,  and  in  which  they 
had  no  interest ;  but  of  facts  in  which  the 
grantors  were  alone  interested  and  pecu- 
liarly within  their  knowledge.  Upon  a  true 
construction   of   the    recitals    in    the 

330  instruments  relied  *upon,    we   are  of 
opinion  that  there  was  no  such  solemn 

admission  or  distinct  affirmation  by  the 
grantors  as  will  operate  as  an  estoppel  upon 
them. 

And  we  are  further  of  opinion  upon  the 
evidence,  that  there  never  was  but  one  deed 
of  marriage  settlement,  and  that  was  the 
imperfect  deed  not  executed  by  Mrs.  Carter, 
known  in  the  record  as  the  Winchester  deed ; 
and  that  that  was  the  deed  referred  to  in 
the  recitals,  though  by  mistake  described 
as  a  deed  by  which   Mrs.    Carter,    with  her 
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husband,  conveyed  the  land  in  controversy ; 
when,  in  point  of  fact,  she  had  never  signed 
it.  This  mistake  of  recital  may  be  shown ; 
and  the  parties,  most  certainly  the  grantees, 
are  not  precluded  from  showing  the  true 
deed,  and  only  deed  of  settlement. 

It  would  be  carrying  the  doctrine  of  es- 
toppel to  an  absurd  extent,  and  would  be  a 
monstrous  perversion  of  justice,  to  hold 
that  a  court  of  equity  is  bound  to  set  up  a 
false  and  fictitious  deed,  merely  because  it 
had  been  inserted  in  the  recitals  of  a  deed, 
against  the  real  and  true  deed,  proven  to 
be  the  only  one  in  existence ;  and  that,  too, 
against  purchasers  for  full  value,  who  have 
been  in  possession  of  the  property  for  up- 
wards of  fifty  years. 

We  are  not  willing  to  carry  the  doctrine 
of  estoppel,  which  is  founded  upon  the 
principles  of  morality  and  public  policy,  to 
that  extent.     The  decree   must  be  affirmed. 

Decree  affirmed. 


ESTOPPEL. 

I.  Definition  and  General  Nature. 

n.  Estoppel  by  Record. 

A.  In  GeneraL 

B.  Estoppel  by  Jndrments  or  Decrees. 

1.  As  between  Parties  and  Privies. 

a.  In  General. 

b.  Second  Suit  on  Same  Claim— i?««  JwUcata. 

2.  As  Affecting  Strangers. 

C.  Admissibility  of  Parol  Evidence, 
in.  Estoppel  by  Deed. 

A.  Grounds  of  Estoppel  in  General. 

1.  Recitals  in  Deeds. 

2.  Recitals  in  Mortfiraffes. 
8.  Recitals  in  Bonds. 

4.  Covenants. 

B.  Effect  of  Invalid  Deeds. 

C.  Estoppel  affainst  Estoppel. 

D.  Persons  Affected  by  Estoppel. 

E.  Operation  as  to  After-Acquired  Title. 

IV.  EstoppeHn  i\>fo. 

A.  General  Nature  and  Essentials. 

B.  Misrepresentation  or  Concealment  of  Facts. 

1.  In  General. 

2.  Acquiescence,  Silence  and  Neffliffence. 

a.  In  General. 

b.  Permitting  Sale  of  Property. 

c.  Permitting  Improvements  or  Expenditures. 

d.  Assent  to  or  Ratification  of  Acts  of  Others. 

e.  Assent  to  or  Participation  in  Judicial  Pro- 

ceedings. 

f.  Acceptance  of  Benefits. 

«.  Where  Surety  in  Bond  Estopped  to  Set  Up 
Defence. 
8.  The  Intent  or  Design. 

4.  Knowledge  of  Facts  or  TlUc. 

5.  Reliance  upon  Act  or  Representation. 

C.  Acceptance  of  Conveyance  or  Possession. 

D.  Estoppel  in  Insurance  Contracts. 
£.  Estoppel  in  Contracts  of  Agency. 

F.  Estoppel  in  Partnership  Contracts. 

G.  Estoppel  in  Contracts  of  Municipal  Corpora- 
tions. 

H.  Estoppel  in  Contracts  of  Private  Corporations. 
I.  Pleading  and  Evidence. 


V.  Inconsistent  Positions. 

A.  Effect  in  Same  Proceedings. 

B.  Effect  on  Appeal. 

C.  Effect  in  Another  Suit 

1.  DEFINITION  AND  OBNBRAL  NATURE. 

"An  estoppel  is  that  which  prevents  one  from 
shewing  the  truth  in  defence  of  his  righU;  call  it 
by  what  name  we  will.  It  is  that  which  shuts  oattbe 
evidence  of  the  actual  truth  of  the  case.  For  this 
reason,  estoppels  have  ever  been  held  to  be  'repnr- 
nant  to  reason,  and  odlus  in  law.'  They  are  toler- 
ated In  a  very  few  cases,  and  only  from  abaolnte 
necessity.  Even  in  these  cases.  Judges  have  for 
ages  been  astute  to  unshackle  the  estopped  by  every 
means  in  their  power."  Whits.  J.,  in  Baker ▼. 
Preston.  Gilmer  aoo. 

AH  estoppels,  whether  estoppels  at  common  lav. 
or  equitable  estoppels,  are  founded  upon  the  great 
principles  of  morality  and  public  policy.  Their  pur* 
pose  is  to  prevent  that  which  deals  in  duplicity  aad 
inconsistency,  and  to  establish  some  evidence  asm 
conclusive  a  test  of  truth  that  it  shall  not  be  gain* 
said.  But  estoppels,  whether  legal  or  equitable,  are 
not  to  be  extended  by  construction.  Bower  v.  Mc- 
cormick, 28  Gratt  8ia 

It  is  of  the  essence  of  an  estoppel  that  the  act  re- 
lied upon  as  such  should  have  been  inJuriooB  and 
prejudicial  to  him  who  relies  upon  it  as  an  estop- 
pel.   Smith  V.  Powell,  96  Va.  481, 86  S.  E.  Rep.  S2t 

riiist  Be  Certain.— "According  to  Coke,  an  estoppel 
must  be  'certain  to  every  intent*;  and  if  upon  tbe 
face  of  a  record,  anything  is  left  to  conjecture  as  to 
what  was  necessarily  involved  and  decided,  there 
is  no  estoppel  in  it  when  pleaded,  and  nothing  con- 
clusive in  it  when  offered  as  evidence.**  Cbrisman 
V.  Harman.  90  GratL  494.  See  also.  Boiling  v. 
Petersburg,  8  Rand.  588;  Taylor  v.  Cussen,  90  Va.  4& 
17  S.  E.  Rep.  721. 

**The  doctrine  of  estoppel  is  never  applied,  in  any 
of  its  branches,  upon  an  uncertain  and  speculative 
state  of  facts."  Bargamin  v.  Clarke.  90  GratL  544; 
Repass  v.  Richmond  (decided  June  97,  1901),  90  Va.— . 

Must  Be  Reciprocal.— "Estoppel  must  be  reciprocal 
and  mutual,  and  is  founded  upon  the  idea  that  the 
acts  of  the  party  estopped  must  result  in  injury  to 
the  other  party,  and  generally  that  it  would  be  a 
fttmd  if  the  right  asserted  be  maintained."  Mon- 
tague V.  Massey,  76  Va.  807.  See  also.  Boiling  v. 
Petersburg,  8  Rand.  5(18. 

Does  Not  Apply  between  State  and  Cltliea.— No  ques- 
tion of  estoppel  can  arise  between  a  citizen  and  tlte 
state  owing  him  money  for  services  rendered. 
Montague  v.  Massey,  76  Va.  807. 

The  doctrine  of  estoppel  is  not  applicable  to  the 
commonwealth  in  a  criminal  prosecution.  Tbe 
maxim,  '*No  one  shall  be  twice  put  in  Jeopardy  for 
the  same  offence,**  rests  upon  technical  notions  of 
Jeopardy,  and  not  upon  the  principle  of  re*  fwHeatt. 
But  the  doctrine  of  estoppel  has  been  held  applica* 
ble  to  the  accused.    Justice  v.  Com.,  81  Va.  909. 

II.  E5TOPPEL  BY  RECORD. 

A.  Id  Qeneral.— The  record  of  a  court  imparts  such 
absolute  verity  that,  as  a  general  rule,  no  person 
against  whom  it  is  producible  is  allowed  in  collate 
eral  proceedings  to  aver  or  prove  as  error  in  fact  a 
matter  contrary  thereto.  11  Am.  &  Sng.  Enc-  La* 
(9d  Ed.)  889.  As  to  the  conclusiveness  of  Judgments 
in  general,  see  Cox  v.  Thomas,  9  Oratt.  812;  Ballard 
V.  Thomas,  19  Gratt  14;  Cline  v.  Catron,  8  Oratt 
878;  Lancaster    v.  Wilson,  97  Gratt  084:  Witbert 
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V.  Fuller.  80  Gratt  647;  Nulton  v.  Isaacs*  80 
Gratt.  73Q:  Gray  t.  Stnart,  38  Gratt  851 ;  Neale 
T.  Utz,  75  Va.  480;  Pennybacker  v.  Swltzer,  76  Va. 
671:  ^Woodhouse  v.  FlUbates,  77  Va.  817;  Pannill 
▼.  Calloway,  78  Va.  887;  Wllcher  v.  Robertson,  78  Va. 
002;  Perkins  V.  Lane,  88  Va.  50;  Gresham  v.  Swell,  86 
Va.  1,  6  S.  £.  Rep.  700;  Blanton  v.  Carroll,  86  Va.  580, 
10  S.  E.  Rep.  389:  Hall  v.  Hall,  12  W.  Va.  18;  Leach  v. 
Bnckner,  19  W.  Va.  86;  McMillan  v.  Hickman,  85  W. 
Va-  718,  14  S.  E.  Rep.  281;  Burner  v.  Hevener.  84  W. 
Va.  774.  12  S.  E.  Rep.  861. 

No  one  can  be  estopped  by  any  record  unless  it 
be  shown  that  he  was  a  party  to  it,  and  this  should 
be  sbown  by  the  record  itself.  Randolph  v.  Lonir- 
dale  Iron  Co.,  84  Va.  467,  5  S.  £.  Rep.  80;  Chrisman 
T.  Harman,  89  Gratt  494. 

B.  Estoppel  by  Judffnieats  or  Decrees. 

I.  As  between  Parties  and  Privies. 

m.  In  Qeneral.— A  Judgment  or  decree  necessarily 
afflrminff  the  existence  of  any  fact  is  conclusive 
upon  the  parties  or  their  privies,  whenever  the  ex- 
istence of  that  fact  is  affain  in  issue  between  them, 
not  only  when  the  subject  matter  is  the  same,  but 
when  the  point  comes  incidentally  in  question  In 
relation  to  a  different  matter,  in  the  same  or  any 
other  court  except  on  appeal,  writ  of  error,  or  other 
proceeding  provided  for  its  revision.  C.  A  O.  Ry. 
Co.  V.  Rison.  99  Va.  --.  87  S.  £.  Rep.  880,  6  Va.  Law 
Reff.  665;  Shelton  v.  Barbour,  2  Wash.  64:  Preston  v. 
Harvey,  2  Hen.  &  M.  68.  See  also,  Chrisman  v.  Har- 
man.  80  Gratt  494;  Blackwell  v.  Braffff,  78  Va.  5S9. 

It  is  essential  to  an  estoppel  by  record  that  the 
identical  question  upon  which  it  is  invoked  was  in 
Issne  in  the  former  proceeding.  "There  must  be  an 
identity  of  issues,  and  by  this  is  meant  that  the 
issue  raised  in  the  second  suit  upon  which  the  evi- 
dential force  of  the  former  judsrment  is  to  be 
directed,  must  be  identical  with  the  issue,  or  one 
of  the  Issues,  raised  and  determined  in  the  first  ac- 
tion.'* C.  &  O.  Ry.  Co.  V.  Rison,  99  Va.  — ,  87  S.  E.  Rep. 
880,  6  Va.  Law  Reff.  665. 

But  it  is  not  necessary  to  the  conclusiveness  of 
the  former  judsrment  that  the  issue  should  have 
been  taken  upon  the  precise  point  which  it  is  pro- 
posed to  controvert  in  the  collateral  action.  It  is 
sufficient  if  that  point  was  essential  to  the  former 
Judirment  Every  point  which  has  been  specifically 
decided,  or  by  necessary  implication  an  issue 
which  must  have  been  decided,  in  order  to  support 
the  judgment  or  decree,  is  concluded.  The  estoppel 
is  not  confined  to  the  Judgment  but  extends  to  all 
facts  involved  in  it  as  necessary  steps  or  the 
ffround-work  upon  which  it  must  have  been 
founded.  It  is  accordable  to  reason  back  from  the 
judgrment  to  the  basis  upon  which  it  rests,  upon  the 
obvious  principle  that  when  a  conclusion  is  indis- 
putable, and  could  have  been  drawn  only  from 
certain  premises,  the  premises  are  equally  indis- 
putable with  the  conclusion.  Diehl  v.  Marchant  87 
Va.  447,  12  S.  E  Rep.  803. 

The  general  rule  with  respect  to  the  conclusive- 
ness of  a  verdict  and  judgment  in  a  former  suit 
between  the  same  parties,  when  the  judgment  is 
used  in  pleadiuff  as  an  estoppel,  or  is  relied  upon  as 
evidence,  is  substantially  this:  that,  to  render  the 
judgment  conclusive,  it  must  appear  by  the  record 
of  the  prior  suit  that  the  particular  matter  souffht 
to  be  concluded  was  necessarily  tried  or  deter- 
mined, that  is,  that  the  verdict  could  not  have  been 
rendered  without  deciding  that  matter;  or  it  must 
be  shown  by  extrinsic  evidence  consistent  with  the 
record,  that  the  verdict  and  Judgment  necessarily 


involved  the  consideration  and  determination  of 
the  matter.    Withers  v.  Sims,  80  Va.  660. 

"It  is  undoubtedly  settled  law  that  a  judgment  of 
a  court  of  competent  jurisdiction  upon  a  question 
directly  involved  in  one  suit  is  conclusive  as  to  that 
question  in  another  suit  between  the  same  parties. 
But  to  this  operation  of  the  Judgment  it  must 
appear,  either  upon  the  face  of  the  record  or  be 
shown  by  extrinsic  evidence,  that  the  precise  ques- 
tion was  raised  and  determined  in  the  former  suit 
If*  there  be  any  uncertainty  on  this  head  in  the 
record,  as  for  example,  if  it  appear  that  several 
distinct  matters  may  have  been  litigated,  upon  one 
or  more  of  which  the  Judgment  was  rendered,  the 
whole  subject-matter  of  the  action  will  be  at  larffe 
and  open  to  a  new  contention,  unless  the  uncertainty 
be  removed  by  extrinsic  evidence  showing  the  pre- 
cise point  involved  and  determined.  To  apply  the 
Judgment  and  give  effect  to  the  adjudication  actu- 
ally made,  when  the  record  leaves  the  matter  in 
doubt  such '  evidence  is  admissible.  •  •  •  •  • 
Accordiuff  to  Coke,  an  estoppel  must  be  'certain  to 
every  intent:'  and  if  upon  the  face  of  a  record,  any- 
thing is  left  to  conjecture  as  to  what  was  necessarily 
Involved  and  decided,  there  is  no  estoppel  in  it  when 
pleaded,  and  nothing  conclusive  in  it  when  offered 
as  evidence."  Chrisman  v.  Barman,  29  Gratt  494; 
Withers  v.  Sims,  80  Va.  651.  See  also,  Corprewv. 
Corprew,  84  Va.  599,  5  S.  E.  Rep.  796;  McComb  v. 
Lobdell,  82  Gratt  185;  Tilson  v.  Davis.  82  Gratt  98. 

A  suit  in  chancery  and  decree  therein,  can  neither 
be  pleaded  in  bar,  nor  given  in  evidence,  in  an  action 
at  law  between  the  same  parties,  unless  the  very 
same  matter  of  controversy  was  involved  in  both 
suits,  and  unless  the  court  of  chancery  had  compe- 
tent Jurisdiction  to  decide  the  matter.  Pleasants  v. 
Clements,  8  Leiffh  474. 

Two  actions  on  the  case  are  brouffht  in  the  same 
court  at  the  same  time,  by  the  same  plain  tiff  acrainst 
the  same  defendant  The  same  act  of  defendant  is 
charged  as  the  cause  of  the  damage  in  each  case: 
but  the  damage  in  one  case  is  chargred  to  be  to  the 
plaintiff's  land,  and  in  the  other  to  the  crops  ffrown 
and  growlnff  upon  it  The  case  as  to  the  crops  is  the 
first  tried,  and  the  evidence  is  as  to  the  crops,  and 
there  is  a  verdict  and  Judgrment  for  the  defendant. 
This  verdict  and  Judgment  cannot  be  s^t  up  as  an 
estoppel  to  the  plaintiffs  in  the  other  action  for 
damagres  to  the  land.  Southside  R.  Co.  v.  Daniel,  20 
Gratt  344. 

Where  Administrator  Estopped  to  Deny  Assets.— If  a 
Judgment  be  rendered  against  an  administrator  for 
a  debt  of  his  intestate,  and,  after  his  death,  an 
action  of  debt  sugrgestingr  a  devattavU  to  have  been 
committed  by  him  in  his  lifetime,  be  brougrht 
affainst  his  administrator,  such  defendant  is  es- 
topped, by  the  Judgrment,  from  pleadingr  that  no 
assets  of  the  estate  of  the  original  intestate  ever 
came  to  the  hands  of  the  said  original  administrator. 
Eppes  V.  Smith,  4  Munf.  466. 

Where  Matter  In  First  Action  Not  Submitted  to  Jury. 
—Where  the  matters  Involved  In  a  second  action 
were  not  submitted  to  the  Jury  on  the  trial  of  the 
first  action,  or  if  submitted  could  not  have  been 
legrally  adjudicated  by  them,  no  question  of  estoppel 
can  arise.    Allebaugrh  v.  Coakley,  75  Va.  628. 

No  Estoppel  by  Mere  Order  of  Court.— In  an  action 
by  a  contractor  agrainst  a  county  for  the  price 
agreed  to  be  paid  for  buildingr  a  Jail,  the  defendant 
pleaded  that  the  building  was  not  completed  In  time 
and  that  the  material  and  work  were  defective  so 
that  it  was  unsafe  for  the  use  intended.    The  plain- 
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tiff  offered  in  evidence  an  order  of  court  showing 
that  commissioners  had  been  appointed  to  examine 
the  bnildlnff  and  that  their  report  that  It  had  been 
constructed  pursuant  to  contract  had  been  accepted. 
Held,  that,  such  order  notbeluff  a  judsrment,  there 
was  no  estoppel.  Carroll  County  v.  Collier,  22  Gratt. 
302. 

Will  Rejected  In  County  Court  Cannot  Bo  Offered  for 
Probate  In  Circuit  Court.— Where  a  paper  was  pro- 
pounded for  probate  to  the  county  court  of  C„  as 
the  will  of  B.,  and  was  rejected  on  the  irround  that 
B.  was  Incompetent  to  make  a  will,  and,  afterwards, 
the  paper  was  propounded  for  probate  to  the  circuit 
court  of  C,  and  that  court,  with  knowledfire  that  it 
had  been  rejected  in  the  county  court  admitted  It  to 
probate,  the  sentence  of  the  county  court  Is  conclu- 
sive asralnst  the  will,  and  the  sentence  of  the  circuit 
court  Is  a  nullity.    Ballow  v.  Hudson,  13  Gratt.  672. 

Creditor  Confessing  Judgment  Estopped  to  Set  Up 
Conflicting  Claim.— A  creditor  of  a  decedent  accept- 
Inir  from  the  administrator  a  confession  of  judg- 
ment when  assets.  Is  thereby  estopped  at  law  from 
alleflrinsr  that  the  administrator  at  the  time  of  the 
judgment  had  assets  applicable  to  the  demand. 
Dupuy  v.  Southgrates.  11  Leigh  92. 

A  creditor  of  a  decedent,  by  specialty,  after 
acceptinsT  from  the  administrator  a  confession  of 
judgment  when  assets,  flled  a  bill  in  equity  asrainst 
the  administrator  for  a  discovery  and  account. 
Upon  takinfiT  the  account  it  appeared  that  at  the 
time  of  the  judsrment  there  were  assets  in  the  hands 
of  the  administrator,  which  he  afterwards  applied 
in  discharge  of  another  specialty,  on  which  he  was 
bound  as  the  Indorseror  assimior  thereof.  Hdd, 
under  such  circumstances,  the  technical  estoppel 
would  avail  in  equity  as  a  defence  asrainst  the  cred- 
itor's claim.    Dupuy  v.  Southsrates,  11  Leifirh  92. 

E>ecree  Dischararln;  Bankrupt  Conclusive  upon  Cred- 
itors.—A  decree  dlscharsriner  a  bankrupt  from  his 
debts  under  the  act  of  congrress  of  Ausrust  19th,  1841, 
is  conclusive  upon  all  his  creditors  in  all  suits  which 
may  be  brought  airalnst  him  in  any  court,  except 
where  the  discharsre  Is  impeached  for  some  fraud 
or  wilful  concealment  by  the  bankrupt  of  his  prop- 
erty, or  rlfirhts  of  property,  contrary  to  the  provisions 
of  that  act    Tichenor  v.  Allen,  18  Gratt  15. 

Dismissed  Bill  Conclusive  upon  Issues  Therein.— A 
bill  in  equity  havlngr  been  dismissed  generally 
without  a  reservation  of  any  risrht  of  the  plaintiff  to 
sue  thereafter.  Is  conclusive  between  the  parties 
and  those  claiming  under  them  upon  all  the  Issues 
made  up  in  the  cause.  Taylor  v.  Yarbroufirh,  13 
Gratt  183. 

b.  Second  Suit  on  Same  Claim  -Res  Judicata.— "There 
is  a  marked  difference  between  the  effect  of  a  judgr- 
ment  as  a  bar  or  estoppel  against  the  prosecution 
of  a  second  suit  upon  the  same  claim  or  demand, 
and  Its  effect  as  an  estoppel  in  another  suit  between 
the  same  parties,  or  their  privies,  upon  a  different 
claim  or  cause  of  action.  In  the  former  case  the 
judgrment  or  decree,  if  rendered  upon  the  merits, 
constitutes  an  absolute  bar  to  a  subsequent  suit 
All  those  matters  which  were  offered  and  received, 
or  which  mifirht  have  been  offered,  to  sustain  the 
particular  claim  or  demand  litigated  in  the  prior 
suit,  and  those  matters  of  defense  which  were  pre- 
sented, or  which  mlffhthave  been  Introduced,  under 
the  Issue  to  defeat  such  claim,  are  concluded  by 
the  judfirmentor  decree  In  the  former  suit  Crom- 
well V.  Sac  Co.,  94  U.  S.  351;  Davis  v.  Brown.  Id.  428; 
Withers'  Adm'r  v.  Sims,  80  Va.  661.  But  in  order 
that  a  judgment  or  decree  may  constitute  a  bar  to 


another  suit  it  must  be  rendered  in  a  proceeding" 
between  the  same  parties  or  their  privies,  smd  the 
point  of  controversy  must  be  the  same  in  both  cases, 
and  be  determined  on  its  merits.  Hughes  v.  U.  S.,  4 
Wall.  236;  Cromwell  v.  Sac  Co.,  tupra;  Russell  v. 
Place,  94  U.  S.  606;  Chrlsman's  Adm'x  v.  Harman, 
29 Gratt  494;  and  Withers'  Adm'r  v.  Sim^ supra:' 
Miller  v.  Wills,  95  Va.  887,  28  S.  E.  Rep.  387. 

A  plea  of  res  Judicata  is  good  only  when  the  causes 
of  action  are  the  same.  It  is  otherwise  with  a  plea 
of  estoppel  by  a  former  verdict  C  &  O.  Ry.  Ca  v. 
Rison,  99  Va.  —  37  S.  E.  Rep.  820,  6  Va.  Law  Reg.  685. 
The  doctrine  of  res  Judicata  applies  to  all  matters, 
which  existed  at  the  time  of  giving  the  judgmentor 
rendering  the  decree,  and  which  the  party  had  the 
opportunity  of  bringing  before  the  court  Shenan- 
doah VaUey  R.  Co.  v.  Griffith.  76  Va.  913;  BlackwcU 
V.  Bragg,  78  Va.  529;  Fishburne  v.  Ferguson,  85  Va. 
821.  7  S.  E.  Rep.  361;  Simpson  v.  Dugger,  88  Va.  961. 14 
S.  E.  Rep.  760;  Roller  v.  Pitman.  98  Va.  618,  36  S.  E. 
Rep.  987. 

Judgment  having  been  recovered  against  a  deputy 
sheriff,  he  applied  for  and  obtained  an  injuncUoa 
on  the  grounds  that  he  had  been  Induced  to  confess 
the  judgment  upon  the  agreement  of  the  high 
sheriff  that  the  account  should  be  settled  by  persons 
named;  and  the  execution  should  only  issue  for  the 
amount  if  any,  found  due  from  the  deputy,  and 
that  In  fact  nothing  was  due,  and  in  breach  of  this 
agreement  execution  had  been  sued  out  on  the  judg- 
ment At  the  hearing,  the  Injunction  was  dissolTed 
and  the  bill  dismissed:  and  this  decree  was  affirmed 
on  appeal.  The  deputy  was  held  to  be  estopped 
from  proceeding  by  bill  in  equity  against  the 
justices  of  the  county  to  recover  the  amount  he  had 
paid  to  the  county  creditors  above  what  he  had 
collected  from  the  county  levies.  Lee  County  Jus- 
tices V.  Pulkerson,  21  Gratt  182. 

a.  As  Affecting  Strangers.- Where  the  court  of  ap- 
peals, with  all  the  parties  before  It  held  that  a  bond 
was  valid,  though  executed  after  the  time  pre- 
scribed  In  a  private  act  of  assembly,  such  judgment 
concludes  the  question,  though  the  decree  of  the 
court  below  was  reversed  because  the  proceeding 
was  by  petition  instead  of  by  bill.  Corbell  t. 
Zeluff,  12  Gratt  226. 

A  surety  on  an  Injunction  bond  for  the  second 
endorser  of  a  negotiable  note,  who  has  been  com- 
pelled to  pay  said  note.  Is  not  barred  from  recourse 
against  the  first  endorser  to  recover  the  amount  so 
paid  by  the  fact  that  In  a  suit  in  equity  brongbt 
by  the  holder  of  such  note  against  the  maker  and 
endorsers,  a  decree  was  rendered  in  favor  of  tbe 
first  endorser.    Nor  is  the  surety  barred  of  such  re 
course  by  the  fact  that  in  another  suit  in  equity 
brought  by  the  second  endorser  to  establish  tbe 
liability  to  him  of  the  first  endorser,  the  bill  m 
dismissed  upon  answer  and  demurrer,  there  beinf 
set  out  several  causes  of  demurrer,  of  which  sonc 
went  to  the  merits  of  the  controversy,  and  others 
did  not  and  it  not  appearing  for  what  cause  the  bill 
was  dismissed.    Chrlsman  v.  Harman,  S9  Gratt  ^ 
One  of  the  distributees  of  B.  sues  D.  as  executor  of 
A.  his  former  guardian,  for  her  share  of  B.'s  moiety 
of  the  slaves,  and  recovers  decree  in  chancery  ior 
value  of  share,  but  no  legal  representative  of  B.  Is 
i»arty  to  that  suit ;  and  this  recovery  and  payment 
of  amount  recovered,  are  alleged  as  breach  of  con- 
dition of  C.'s  indemnifying  bond,   in   an   action 
thereon  against  C's  surety.    Held,  it  is  a  breicb 
thereof;  and  defendant  cannot,  in  this  action,  con- 
test the  regularity  of  the  decree  in  chancery,  o^ 
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take  advantage  of  any  error  in  It;  neither  can  he 
plead  tliat  D.  was  never  the  execntor  of  A.    Lamb 
T.  Harrison,  2  Leifh  5fi&. 
Effect  off  Decree   upon  Helr«  Not  Party  Thereto.— 

Where,  upon  the  death  of  a  party  to  a  snlt  in  equity 
to  recover  land,  the  suit  is  revived  asrainst  his 
administrator,  but  not  asrainst  his  heirs,  and  a  de- 
cree is  obtained,  such  decree  is  not  conclusive  as  to 
tlie  beirs  upon  the  principle  which  binds  parties  to 
a  cause.    Early  v.  Garland,  IS  Gratt.  1. 

Erroneous  Decree  Unquestionable  in  Collateral  Pro- 
ceedings.—A  decree  erroneous  in  Itself,  or  collusive 
between  the  parties  to  it,  cannot  be  examined  into 
in  a  collateral  proceeding:  but  it  is  conclusive  upon 
the  matters  thereby  adjudicated  until  set  aside  in 
some  proceeding  for  the  purpose.  Where  a  sale  of 
land  has  been  niade  under  such  decree,'  the  title ' 
passes.    Baylor  v.  Dejarnette,  18  Gratt  1S2. 

Appointment  of  Commissioner  Unquestionable  in 
ColUitemI  Proceedings.— A  commissioner  of  the  reve- 
nue under  $7  of  the  act  of  1807,  in  relation  to  the 
assessment  of  taxes  on  licenses,  appointed  an  assist- 
ant commissioner,  and  the  appointment  was  ap- 
proved by  the  proper  court.  Held,  that  the  question 
whether  the  facts  existed  which  authorized  the 
commissioner  to  appoint  an  assistant  could  not  be 
raised  in  a  collateral  proceeding.  Com.  v.  Byrne,  20 
Gratt.  166. 

Where  Former  Judgment  Set  Up  in  Evidence.— A 
former  judgment  set  up  by  plea  is  conclusive,  but 
if  only  relied  on  in  evidence,  the  Jury  are  not 
estopped  by  it,  but  must  find  their  verdict  upon  the 
whole  evidence  in  the  case,  and  may  find  against 
the  former  Judgment.  C  &>0.  Ry.  Co.  v.  Rison,  99 
Va.  — ,  87  S.  E.  Rep.  820,  6  Va.  Law  Reg.  666. 

Judicial  Admissions.- See  <f^a,  Inconsistent  Posi- 
tions. 

C.  Admissibility  of  Parol  Evidence.— Except  for  the 
purpose  of  Identifying  the  subject-matter  to  which 
a  verdict  and  judgment  apply,  parol  evidence  is 
inadmissible.  The  record  must  speak  for  Itself 
when  it  is  pleaded  as  an  estoppeL  The  record  alone 
can  be  looked  to  for  the  purpose  of  showing  what 
the  issues  were.  C  &  O.  Ry.  Co.  v.  Rlson,  99  Va.  — , 
87  S.  E.  Rep.  320,  6  Va.  Law  Reg.  666. 

Where  the  record  of  a  court  appears  on  its  face 
to  have  been  regularly  signed  by  the  judge  who 
presided  at  the  trial  of  a  cause,  parol  evidence  is 
not  admissible  to  show  that  the  proceedings  had 
not  been  read  in  court,  and  that  the  record  was  not 
signed  by  the  judge  until  some  days  after  the 
adjournment  of  the  court  for  the  term.  Quinn  v. 
Com.,  20  Gratt.  188. 

Where,  in  case  of  a  decree  of  a  court  of  competent 
Jurisdiction,  the  record  declares  that  notice  has 
been  given,  such  declaration  cannot  be  contradicted 
by  extraneous  proof.  Wilcher  v.  Robertson.  78  Va. 
610:  Marrow  v.  Brinkley.  86  Va.  66.  6  S.  E.  Rep.  606. 

To  Show  Real  Issue  In  Former  5ult.— Where  Judg- 
ment or  decree  is  relied  on  as  estopi>el,  and  plead- 
ings and  proceedings  in  former  suit  leave  It  doubtful 
what  was  the  issue,  or  state  of  facts  whereon  the 
judgment  or  decree  was  rendered,  parol  evidence  is 
admissible  In  a  subsequent  suit  to  show  what  was 
actually  in  issue  and  determined  by  the  former 
suit    Withers  v.  Sims,  80  Va.  661. 

To  Show  Former  Suit  Did  Not  Relate  to  Same  Trans- 
action.—Whenever  a  former  judgment  is  relied  on 
as  a  bar,  whether  by  pleading  or  In  evidence,  it  is 
competent  for  the  plaintiff  to  show  by  parol  evi- 
dence that  it  did  not  relate  to  the  same  property  or 
transaction  in  controversy,  and   the  question  of 


identity  thus  raised  is  a  matter  of  fact  to  be  decided 
upon  the  evidence,  if  the  record  is  itself  silent  And 
so  if  the  cause  of  action  is  divisible  or  the  pleadings 
involve  two  distinct  propositions,  it  is  competent  to 
show  that  only  one  of  them  was  submitted  to  and 
passed  upon  by  the  Jury.  Allebaugh  v.  Coakley,  76 
Va.  687. 

III.  ESTOPPEL  BY  DEED. 

A.  Qrounds  of  Estoppel  In  General. 

I.  Recitals  In  Deeds.— A  trust  deed  to  secure  credit- 
ors reciting  the  amount  of  the  debts  due  to  the 
different  creditors  Is  not  conclusive,  even  as  against 
the  grantor  and  his  administrator,  of  the  amount 
of  the  respective  debts.  Griffin  v.  Macaulay,  7  Gratt. 
476. 

Where  it  can  be  collected  from  a  deed  that  the 
parties  thereto  have  agreed  upon  a  certain  admitted 
state  of  facts  as  the  basts  on  which  they  contract 
the  statement  of  these  facts,  though  but  in  the  way 
of  recital,  will  estop  the  parties  from  averring  the 
contrary.  But  a  mere  recital  in  a  deed  does  not 
conclude  all  the  parties.  There  must  be  a  direct 
affirmation,  so  intended  by  all  the  parties,  in  order 
to  bind  all:  and  this  intention  may  be  gathered 
from  the  whole  Instrument.  Bower  v.  McCormlck, 
28  Gratt  810. 

When  the  recitals  In  the  deed  refer  to  what  the 
grantors  have  done,  or  Intend  to  do,  among  them- 
selves, and  in  which  the  grantees  have  no  part  or 
Interest,  and  the  wording  of  the  recitals  indicate 
that  the  scrivener  did  not  have  the  recited  deed 
before  him  and  there  is  no  evidence  that  the  gran- 
tees knew  anything  of  the  recited  deed  except  as 
recited,  these  recitals  will  be  Intended  to  be  the 
statement  of  the  grantors  only.  Bower  v.  McCor- 
mlck, 28  Gratt  810. 

A  mistake  in  the  recitals  of  a  deed,  referring  to  a 
previous  deed  of  marriage  settlement  between  the 
grantors,  may.  In  equity,  be  shown  by  the  grantees, 
by  introducing  in  evidence  the  deed  referred  to  in 
the  recitals.    Bower  v.  McCormlck,  28  Gratt  810. 

Recitals  In  deeds  do  not  operate  as  estoppels  in 
favor  of  strangers  who  have  not  acted  on  or  been 
misled  by  them;  and  formal  statements  and  admis- 
sions, unacted  upon,  are  not  conclusive.  McCuUongh 
V.  Dashiell,  78  Va.  634. 

Recital  of  Payment.— The  acknowledgment  by  the 
grantor  in  a  deed  of  conveyance  of  the  receipt  of  the 
purchase  money  does  not  estop  him  from  proving 
that  it  has  not  been  received.  Wilson  v.  Shelton,  9 
Leigh  842:  Radcllff  v,  High,  2  Rob.  271. 

Description  of  Land— Sale  of  Lots  by  Map.— The  sale 
of  lots  according  to  a  map  vests  In  the  purchasers 
the  right  to  use  the  streets  appearing  on  such  map, 
and  the  right  so  vested  cannot  be  defeated  by  the 
act  of  the  vendor,  because,  by  the  sale  under  such 
circumstances,  he  is  estopped  to  deny  or  impeach 
rights  thus  acquired.  Such  an  estoppel,  however, 
operates  only  in  favor  of  him  who  has  been  misled 
to  his  injury,  and  he  alone  can  set  it  up.  It  does  not 
operate  in  favor  of  a  city  or  county  which  has  ac- 
quired no  rights  thereunder.  Norfolk  v.  Notting- 
ham, 96  Va.  84,  80  S.  E.  Rep.  444. 

a.  Recitals  In  Mortgages.— A  trust  deed  to  secure 
creditors  recited  a  debt  which  was  described  as  the 
balance  due  on  a  judgment  to  W.,  "rendered  in  the 
United  States  District  Court,  held  at  Charleston. 
Kanawha  County,  in  the  spring  of  1866,  the  said 
balance  being  now  about  $2,000."  W.  filed  a  bill  to 
enforce  his  judgment  and  the  defendants  alleged  a 
want  of  notice  by  reason  of  Its  not  being  docketed. 
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and  also  that  they  had  no  actual  notice  of  It.  Held, 
that  the  tmstee  and  trust  creditors  claiming  the 
benefit  of  the  trust  were  estopped  by  the  recital  of 
the  deed  from  averrinsrawant  of  notice  of  the  Judsr- 
ment  at  the  time  of  the  execution  of  the  deed.  Coal 
River  NaT.  CJo.  v.  Webb,  8  W.  Va.  438. 

3.  Recitals  in  Bonds.— N.  UvinsT  in  Virginia  brought 
two  suits  in  South  Carolina,  and  B.  livinsr  there 
became  his  security  for  costs.  N.  executed  to  B.  a 
bond  with  sureties  living  in  Virginia,  with  condition 
to  indemnify  him  against  injury  for  having  entered 
into  the  undertakinar  as  surety  for  the  said  costs. 
In  an  action  by  B.  acainst  N.  and  his  sureties,  the 
records  of  the  suit  brousrht  by  N.  in  South  Carolina 
were  offered  in  evidence  by  B.  and  were  objected  to 
on  the  srround  that  they  showed  that  B.  had  not 
become  the  surety  at  the  date  of  the  bond  of  N.  and 
his  sureties  to  him.  I/eld,  that  as  the  defendants  did 
not  show  thatB.  was  surety  for  N.  for  costs  in  other 
cases,  their  bond  must  be  held  to  refer  to  these 
suits,  and  they  are  estopped  by  their  bond  from 
denying  that  B.  was  the  surety  of  N.  at  the  time  of 
its  execution.    Cordle  v.  Burch,  10  Gratt  480. 

A  bond  executed  pursuant  to  an  order  made  in  a 
chancery  suit  reauirinff  Its  execution,  as  a  condi- 
tion precedent  to  the  enjoyment  of  certain  rlffhts, 
does  not  derive  its  efficiency  from  the  order.  The 
liability  of  the  obligors  is  determined  by  the  bond 
alone,  and  not  by  the  order.  The  obllarors  are  es- 
topped to  deny  the  recitals  of  the  bond,  even  if  they 
were  in  conflict  with  record,  and  a  plea  of  mU  Ud 
record  is  Inapplicable.  Blankenship  v.  Ely,  98  Va. 
850,  86  S.  £.  Rep.  484. 

Where  the  official  bond  of  the  cashier  of  a  bank 
was  conditioned  for  the  faithful  performance  of 
the  duties  of  the  said  office,  "which  may  be  pre- 
scribed by  the  board  of  directors,"  it  was  held  that 
the  cashier,  by  the  performance  of  certain  duties 
in  his  office  of  cashier,  was  estopped  to  ddny  that 
they  had  been  prescribed  by  the  board.  Durkln  v. 
Exchange  Bank.  2  Pat  &H.  877. 

There  is  no  exception  to  the  rule  that  the  fair  and 
voluntary  execution  of  a  sealed  Instrument  Is  con- 
clusive, asrainst  all  who  seal  it,  of  everything  ad- 
mitted In  IL    Hoke  v.  Hoke.  8  W.  Va.  661. 

Office  of  Principal  or  of  Obligee.— Where  persons 
become  the  sureties  of  a  deputy  sheriff  by  execut- 
ing his  bond  Jointly  with  him,  they  are  estopped  to 
deny  that  he  is  the  deputy  and  that  the  person 
named  therein  as  such  is  the  sheriff.  Cox  v. 
Thomas,  9  Gratt.  818. 

The  sureties  of  a  deputy  in  his  bond  to  the  high 
sheriff  for  the  faithful  discharge  of  his  duties  are 
estopped  to  deny  that  their  principal  was  a  deputy, 
unless  the  bond  is  invalid.    Cecil  v.  Early,  IQ  Gratt 

196. 

M.  was  elected  sheriff  of  S.  In  1854  and  gave  bond 
as  such.  In  July,  1856,  he  gave  bond  under  the  act 
of  March  15.  1856,  extending  the  time  for  which 
sheriffs  should  hold  office  to  Jan.  1,  1857.  In  May, 
1856,  he  was  re-elected  sheriff  for  a  regular  term  of 
two  years  commencing  Jan.  1,  1867,  but  he  did  not 
give  his  official  bond  under  that  election  within  60 
days  after  his  election,  nor  until  Jan.  18, 1867,  when 
it  was  executed  by  himself  and  his  sureties.  This 
bond,  reciting  his  election  for  two  years  from  Jan. 
1, 18OT,  was  acknowledged  and  recorded,  and  he  was 
permitted  by  the  court  to  qualify  and  act  as  sheriff. 
Held,  that  the  sureties  of  M..  in  his  last  bond  were 
estopped  by  its  recitals  from  denying  that  M.  was 
sheriff,  and  that  the  bond  was  binding  on  them. 
Montelth  v.  Com.,  15  Gratt  173. 


Where  a  bond  is  executed  to  the  obligee  **as 
executor,"  the  obligor  Is  estopped  to  deny  that  the 
obligee  Is  such  executor.  Hoke  v.  Hoke,  8  W.  Va. 
561. 

Recognition  of  Judicial  Proceedings.— In  an  action  of 
debt  on  an  injunction  bond,  the  obligors  are  es- 
topped to  deny  that  there  is  such  a  Judgment  as 
that  which  the  bond  describes,  or  that  the  Injnnc 
tion  has  been  awarded.  Bank  v.  Fleshman.  8  W. 
Va.  817. 

Where  an  appellant  by  attorney  gives  bond  recit- 
ing that  a  Bupertedeas  has  been  allowed,  he  is  es- 
topped to  deny  that  the  superudeae  issued.  B.  ft  O. 
R.  Co.  V.  Vanderwarker,  19  W.  Va.  265. 

In  a  suit  by  a  honajtde  holder  before  maturity  for 
value  and  without  notice  brought  on  county 
bonds  Issued  in  aid  of  the  contructlon  of  a  railroad, 
the  county  is  estopped  by  the  certificate  of  the 
proper  officers,  appearing  on  the  face  of  the  bond, 
to  the  effect  that  all  the  conditions  precedent  to 
the  issuing  of  such  bonds  have  been  fully  per- 
formed, from  setting  up  any  irregularities  of  the 
proceedings  antecedent  to  the  preparation,  execu- 
tion and  issuance  of  the  bonds.  Pickens  Township 
V.  Post  5  Va.  Law  Reg.  789. 

Parties  who  voluntarily  enter  into  a  forthcoming 
bond  are  estopped  from  all  Inquiry  into  the  regu- 
larity and  validity  of  the  levy  of  the  writ  of  JUri 
faciat  upon  which  the  bond  was  taken.  Shaw  t. 
McCuUough,  8  W.  Va.  860. 

4.  Covenants.— Where  the  purchaser  at  a  Judicial 
sale  of  lands,  who  was  a  party  to  the  admlnisua- 
tion  proceedings,  assumes  the  payment  of  a  lien 
thereon  and  retains  of  the  purchase  price  so  much 
as  "is  equal  to  that  debt  including  interest  to  this 
time,"  covenanting  to  keep  the  first  parties,  the 
estate,  and  all  persons  claiming  thereunder,  harm- 
less by  reason  of  such  debt  he  is  estopped  from 
afterwards  asserting  that  he  did  not  retain  enough. 
Menefee  v.  Marge  (Va.),  4  S.  E.  Rep.  786u 

M.  died  seised  of  two  tracts  of  land,  known  re- 
spectively as  Tanner  and  Walker  tracts.  He  left 
nine  heirs.  Two  of  them  sold  their  Interest  In  the 
Tanner  tract  with  covenants  of  general  warranty. 
Subsequently  the  two  tracts  were  partitioned,  and 
the  whole  of  the  Interest  of  one  of  these  grantors 
was  set  apart  to  her  In  the  Tanner  tract  and  the 
whole  share  of  the  other  in  the  Walker  tract  The 
purchaser  took  possession  of  the  share  of  the  one 
in  the  Tanner  tract;  whereupon  she  brought  suit 
to  recover  out  of  that  interest  a  parcel  equal  In 
value  to  her  ninth  Interest  in  the  Walker  tract 
Held,  that  she  was  estopped  from  any  claim  in  the 
Tanner  tract  by  her  covenant  of  general  warranty. 
Mitchell  V.  Petty,  2  W.  Va.  470.  98  Am.  Dec.  777. 

In  an  action  for  breach  of  warranty  of  title  to 
land,  where  the  deed  recites  that  '^Immediate  pos- 
session is  delivered"  and  the  declaration  avers  no 
eviction,  the  covenantee  is  not  thereby  estopped  to 
deny  that  he  got  possession.  Sheffey  v.  Gardiner. 
79  Va.  818. 

By  deed  with  covenants  of  general  warranty,  an 
heir  apparent  may  estop  herself  from  afterwards 
claiming  her  Inheritance.  Such  estoppel  extends 
to  her  heirs.  Buford  v.  Adair,  48  W.  Va.  811. 87  S.  E. 
Rep.  86a 

Effect  of  Grantor's  Discharf  e  in  Bankrafrtcy.— A  dis- 
charge in  bankruptcy  releases  the  warrantor  from 
liability  for  covenants  broken,  but  does  not  affect 
the  estoppel  as  to  after-acquired  property,  because 
the  covenant  runs  with  the  land.  Gregory  r. 
Peoples,  80  Va.  866. 
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Effect  of  Partition  Deed  withoat  Warranty.-Tlie 
heirs  of  an  estate  partitioned  tbe  land  by  deeds. 
Tbe  deed  to  one  of  the  heirs  and  her  husband  read: 
**The  parties  of  the  first  part  do  ^rant,  relinquish, 
and  release  unto  the  parties  of  the  second  part,  and 
to  tbe  heirs  of  the  female  party  of  the  second  part" 
etc.  The  deed  contained  no  warranty.  Similar 
deeds  were  made  to  the  other  heirs.  No  other  con- 
sideration passed.  The  wife  died  without  hayluff 
had  children.  J7«M,  that  there  was  no  estoppel 
rro'winff  out  of  the  deed  to  preclude  the  heirs  of  the 
wife  from  asserting  their  claim  arainst  the  hus- 
band. Yancey  v.  Radford,  86  Va.  688,  10  S.  E.  Rep. 
972. 

Effect  of  Coveaant  of  Ancestor  as  againjt  Heir.— 

Where  a  husband  conveys  the  property  of  his 
wife  with  warranty  ag'ainst  the  claims  of  himself 
and  his  heirs,  his  children,  derlvinff  title  from 
their  mother,  will  not  be  affected  by  the  warranty. 
Urqnhart  v.  Clarke,  2  Rand.  549. 

Coatracts— Performance— Hindrance.— A  covenantor 
Is  excused  from  perf ormins-  his  part  of  an  asree- 
ment  when  the  other  party  hinders  the  perform- 
ance. And  when  so  hindered,  the  covenantee  will 
be  eatopped  from  setting  up  the  default  of  the  cov- 
enantor.   Younff  V.  Ellis,  91  Va.  297,  21  S.  £.  Rep.  480. 

B.  Effect  of  Invalid  Deeds. 

Where  Deed  Not  Acknowledged— Validity  as  between 
Parties. — A  person  who  signs,  seals,  and  delivers  an 
instrument  as  his  deed,  will  never  be  heard  to  Ques- 
tion Its  validity,  upon  the  ground  that  it  was  not 
acknowledged  by  him,  nor  proved  at  the  time  of  the 
delivery.  It  is  the  sealing  and  delivery  that  gives 
efficacy  to  the  deed:  not  proof  of  its  execution. 
And  this  principle  applies  to  all  bonds,  whether 
executed  by  public  officers  or  private  persons,  un- 
less there  is  a  statute  making  the  acknowledgment, 
or  proof  In  court  essential  to  the  validity  of  the 
instrument.  Board  of  Sup.  of  Wash.  Co.  v.  Dunn. 
ZX  Oratt.  600.  See  also.  State  v.  Proudfoot,  88  W. 
Va.  786.  18  S.  E.  Rep.  949. 

A  deed  not  acknowledged  or  not  certified  accord- 
ing to  law,  though  actually  admitted  to  record,  can- 
not be  read  in  evidence  as  a  recorded  deed,  but  as 
between  the  parties  it  is  valid.    Raines  v.  Walker, 

77  Va.  98. 

SaaM— Conclusiveness  of  Clerk's  Certificate.— A  cer- 
tificate of  a  clerk  endorsed  on  a  deed  that  it  was 
exhibited  in  his  office,  acknowledged  and  admitted 
to  record,  is  conclusive  of  the  fact  and  is  not  open 
to  contradiction.    Carper  v.  McDowell,  6  Oratt  2VL 

Where  the  clerk's  office  of  a  county  court  with  all 
the  records  therein  was  consumed  by  fire  and  a 
paper  purporting  to  be  an  official  copy  of  a  will  of 
record  In  that  office,  and  to  be  certified  by  a  former 
clerk  of  the  court,  was  admitted  under  the  act  of 
Feb.  19,  1840,  the  act  of  the  clerk  in  admitting  the 
paper  to  record  is  conclusive  upon  the  question 
whether  the  paper  is  what  it  purports  to  be;  and 
evidence  to  prove  that  the  copy  was  not  certified  by 
the  clerk  whose  name  is  affixed  to  the  certificate  is 
inadmissible  in  a  collateral  action.  Taliaferro  v. 
Pryor,  12  Oratt  277. 

Admission  to  Record— Direction  Not  to  Record— Sec- 
ond Deed  on  Same  Property.— A  deed  of  trust  to  se- 
core  a  debt  was  duly  admitted  to  record  by  the 
proper  clerk  and  so  endorsed  by  the  clerk,  and  the 
creditor  secured  was  notified  of  that  fact  by  his  at- 
torney, but  before  it  was  actually  engrossed  on  the 
deed  book  the  attorney  Instructed  the  clerk  not  to 
record  it  till  further  ord  ered.  Ten  days  before  such 
further  order  was  given,  a  second  deed  of  trust  on 


the  same  property,  securing  a  different  creditor,  was 
duly  recorded.  After  the  first  deed  was  recorded, 
the  date  of  the  former  endorsement  was  erased, 
and  the  date  of  its  actual  record  was  endorsed 
thereon,  and  it  was  forwarded  to  the  creditor  se- 
cured. A  year  or  more  after  the  first  deed,  with 
the  endorsements  thereon,  was  delivered  to  the 
creditor  secured  thereby,  the  creditor  secured  by 
the  second  deed  assigned  his  debt  to  a  third  party 
for  value  received  of  him.  The  creditor  secured 
by  tbe  first  deed  took  no  steps,  prior  to  said  assign- 
ment to  have  the  date  of  the  recordation  of  his 
deed  corrected.  Held,  the  endorsement  on  the 
first  deed  of  trust  was  notice  to  the  creditor  secured 
of  the  date  when  his  deed  purported  to  have  been 
admitted  to  record,  and,  having  taken  no  steps  to 
have  the  record  corrected,  he  is  estopped  to  assert 
his  lien  as  against  the  assignees  of  the  debt  secured 
by  the  second  deed,  and  they  take  priority  over  him. 
Mercantile  Co-Operative  Bank  v.  Brown,  96  Va.  614, 
32  S.  E.  Rep.  64,  4  Va.  Law  Reg.  837. 

Deed  Affected  with  Fraud.— Where  a  commissioner 
has  been  induced  to  execute  a  deed  of  conveyance 
by  the  purchaser's  fraud  or  wilful  misrepresenta- 
tion, or  by  misrepresentation  upon  an  honest  mis- 
take of  fact  as  to  the  payment  of  the  purchase 
money,  the  purchaser  cannot  rely  on  the  deed  as  an 
estoppel,  but  may  be  proceeded  against  to  have  the 
deed  annulled  and  the  property  subjected  to  sale. 
WllUams  V.  Blakey,  76  Va.  264. 

A  married  woman  Is  not  estopped  from  claiming 
as  against  her  husband's  creditors,  a  resulting  trust 
in  land  paid  for  by  her  father  and  intended  to  be 
hers,  but  deeded  to  the  husband  by  his  collusion 
with  the  grantor,  by  reason  of  the  failure  of  her 
father  and  herself  to  take  positive  action  during  his 
lifetime,  if  she  did  not  then  know  how  the  title  stood, 
nor  what  her  father's  intentions  were,  and  did 
assert  her  title  before  it  was  assailed.  Steagall  v. 
SteagalL  90  Va.  78,  17  S.  E.  Rep.  766. 

C.  Estoppel  against  Estoppel.- A  reciUl  in  a  bond 
that  it  was  given  to  secure  a  loan  of  money  does  not 
estop  the  obligor  from  pleading  and  proving  that 
the  consideration  was  Confederate  treasury  notes. 
Calf  ee  v.  Burgess,  8  W.  Va.  274. 

D.  and  wife  conveyed  the  wife's  realty  in  N.  city 
and  N.  county  to  L.  In  trust  to  secure  two  notes  to 
M..  to  whom  D.  was  also  indebted  in  open  account. 
Subsequently  D.  and  wife  conveyed  the  N.  county 
realty  to  A.,  receiving  in  payment  cash  which  was 
paid  on  the  notes  and  certain  notes  which  were 
applied  on  the  open  accotmt  I^  and  M.  releasing  the 
N.  county  realty  to  A.  by  deed  reciting  that  the 
two  notes,  to  secure  which  said  realty  had  been 
conveyed  in  trust  had  been  paid— D.  and  wife  not 
being  parties  to  the  release.  By  M.'s  order  L.  adver- 
tised N.  city  realty  for  sale  to  pay  the  balance  of 
the  trust  debt  D.  and  wife  enjoined.  Held,  that 
the  intention  being  to  recite  that  the  two  notes  were 
paid  aiioad  the  N.  county  property  and  its  purchaser 
A.,  the  recital  can  be  deemed  an  estoppel  for  that 
purpose  only.    McCuUough  v.  Dashlell.  78  Va.  634. 

In  an  action  of  ejectment  a  man  is  estopped  to  set 
up  his  own  possession  for  twenty  years  against  his 
own  deed  given  within  that  time.  Duval  v.  Bibb,  3 
Call  362. 

Sale  of  Land— Growing  Trees— Knowledge  of  Sale  to 
Another.— A  purchaser  of  real  estate  who  has  full 
knowledge  at  the  time  of  his  purchase  that  his 
vendor  has  sold  certain  trees  growing  on  the  land 
and  conveyed  them  to  the  purchaser,  and  who  there- 
after accepts  from  his  vendor  a  deed  with  covenant 
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of  general  warranty  and  for  quiet  enjoyment  and 
pays  the  cash  payment  for  the  land,  and  executes 
his  notes  for  deferred  payments,  and  pays  one  of 
the  notes  and  part  of  another,  cannot,  after  the 
lapse  of  five  years,  claim  an  abatement  for  the  value 
of  the  trees.  Southwest  Va.  M.  Co.  v.  Chase,  96  Va. 
BO,  27  S.  E.  Rep.  82ft. 

D.  Persons  Affected  by  Estoppel.— Formal  state- 
ments and  admissions,  which  were  perhaps  looked 
upon  as  unimportant  when  made,  and  by  which  no 
one  was  even  deceived,  are  not  conclusive.  And,  as 
estoppels  are  founded  on  intention,  they  will  be 
limited  by  it  and  will  not  extend  to  objects  that  the 
parties  cannot  reasonably  be  supposed  to  have  had 
in  view.  A  recital  may  consequently  be  an  estoppel 
for  some  purposes  and  not  for  others.  The  estoppel 
of  a  deed  will  be  limited  to  suits  based  upon  it  or 
Krowlngr  out  of  the  transaction  in  which  it  was  exe- 
cuted, and  will  not  extend  to  a  collateral  action, 
where  the  cause  is  different,  althousrh  the  subject- 
matter  may  be  the  same.    McCullouffh  v.  Dashiell, 

78  Va.  6M. 

Where  a  recital  in  a  deed  is  intended  to  be  a  state- 
ment which  all  the  parties  to  the  deed  have  mutually 
admitted  to  be  true,  it  is  an  estoppel  upon  all.  But 
where  it  is  intended  to  be  the  statement  of  one 
party  only,  the  estoppel  is  confined  ta  that  party: 
and  the  intention  is  to  be  srathered  from  the  deed. 
Bower  v.  McCormick,  28  Gratt  310. 

Qrantors  and  Privies.— A  srrantor  in  a  deed  of 
trust  cannot  impeach  or  disparasre  his  own  title  to 
prevent  a  sale  under  such  trust.  Martin  v.  Kester, 
46  W.  Va.  438,  33  S.  E.  Rep.  288. 

Where  a  person  holdinff  a  contlnirent  interest 
executes  a  deed  for  personal  property,  he  is 
estopped  to  deny  the  passinsr  of  his  interest  by  such 
deed.    Dewinar  v.  Button  (W.   Va.),  87  S.  E.  Rep.  670. 

Cancellation  of  Deed— Laches— Estoppel  of  Orantor. 
—Where  a  deed  is  executed  and  placed  in  the  hands 
of  depositary  to  be  held  subject  to  the  joint  order 
of  the  ffrantor  and  srrantee,  and  the  grantee  has 
possession  of  the  property  by  Its  agent,  who  surrep 
titiously  obtains  such  deed  and  places  it  on  record, 
and  then  conveys  the  property  to  an  innocent 
holder  for  value,  and  places  him  in  possession 
thereof,  and  a  period  of  seven  months  is  permitted 
to  elapse  before  the  original  grantor  makes  inquiry 
about  the  deed  or  property,  and  then  permits  the 
fraudulent  agent  to  escape  without  arrest,  a  court 
of  equity  will  refuse  to  cancel  such  deed  and 
restore  the  property  to  such  grantor,  but  will  hold 
him  estopped  from  setting  up  title  to  such  property, 
as  against  the  innocent  purchaser.  McConnell  v. 
Rowland  (W.  Va.),  37  S.  E.  Rep.  686. 

Privies  of  Qrantor.~A  purchaser  from  a  person 
who  has  previously  conveyed  the  estate  to  a  trustee 
by  deed  duly  recorded  is  estopped  at  law,  though 
not  in  equity,  from  impugning,  on  the  ground  of 
fraud,  a  deed  regularly  executed  by  the  trustee  to 
a  purchaser  from  such  trustee.  Taylor  v.  King,  6 
Munf.  358,  8  Am.  Dec.  746. 

Where  a  testator  empowers  his  executors  to  make 
conveyances  of  lands,  which  he  sold  but  did  not  con- 
vey in  his  lifetime;— until  the  power  is  executed, 
the  lands  descend  to  the  heir;  but  a  conveyance  from 
him  as  one  of  the  executors,  would  operate  as  an 
estoppel  against  him.  should  he  claim  as  heir.  Shaw 
V.  Clements,  1  Call  429. 

Qrantees.— Under  W.  Va.  Code  1891,  ch.  68,  S  2,  pro- 
viding that,  unless  the  contract  of  sale  expressly 
provide  otherwise,  "every  survey,  whether  original 
or  not,  shall  be  made  by  horizontal  measurements,'*  | 


it  was  held  that,  where  a  deed  was  lodged  in  the 
clerk's  office  and  recorded,  the  purchaser,  after 
taking  it  out  and  discovering  that  the  quantity  of 
land  was  ascertained  by  surface  measuremenu  was 
not  estopped  to  demand  a  horizontal  measurement, 
when  he  at  once  informed  the  vendor  that  he  would 
not  accept  a  surface  measurement.  Bartlett  v. 
BarUett.  37  W.  Va.  235,  16  S.  E.  Rep.  45a 

V.  executed  a  deed  by  which  he  conveyed  to  A.  and 
I.  his  lands,  on  the  consideration  that  they  should 
pay  his  debts  and  should  pay  him  toOOa  year  for  his 
life.  A.  and  I.  did  not  execute  the  deed,  but  they 
accepted  it  and  took  possession  and  held  the  lands. 
Held,  that  they  were  personally  liable  for  the  debts 
of  V.    Vanmeter  v.  Vanmeters,  3  Gratt.  148. 

A  grantee  in  a  deed  who  has  released  all  Interest 
In  the  property  conveyed,  in  consideration  of  the 
conveyance  to  her  of  other  property  by  the  grantor, 
which  last  mentioned  conveyance  was  made  on  con- 
dition that  she  should  execute  such  release,  cannot 
thereafter  assert  any  title  or  interest  under  the  first 
mentioned  deed.  Townsend  v.  Outten,  95  Va.  531 9 
S.  E.  Rep.  968. 

B.  Operation  as  to  After-Acquired  Title. 

Where  Conveyance  Contains  Covenant  of  General 
Warranty.- Where  a  person  conveys  land  with  gen- 
eral warranty  whereof  he  has  not  the  title  at  the 
time,  but  afterwards  acquires  it.  such  acquisition 
enures  to  the  benefit  of  the  grantee,  because  the 
grantor  is  estopped  to  deny,  against  the  terms  of  his 
own  warranty,  that  he  had  the  title.  Burtners  v. 
Keran,  24  Gratt  42;  Raines  v.  Walker.  77  Va  92: 
Baugh  V.  Walker,  77  Va.  99;  Gregory  v.  Peoples,  80 
Va.  866;  Young  v.  Young,  89  Va.  675.  17  S.  E.  Rep.  «7a 
See  also,  Doswell  v.  Buchanan,  8  Leigh  365;  Mitchell 
v.  Petty,  2  W.  Va.  470.  98  Am.  Dec.  777. 

Conveyances  under  the  statute  of  uses  only  pass 
such  estate  as  the  grantor  had  at  the  time;  the  war- 
ranty merely  serving  as  a  remedy,  or  operating  to 
estop  the  grantor  from  denying  the  ownership  of 
the  estate  at  the  time  the  conveyance  was  exe- 
cuted.   Burtners  v.  Keran.  24  Gratt.  4S. 

Where  one  having  only  the  equitable  title,  conveys 
the  land  with  general  warranty;  then  is  discharged 
in  bankruptcy:  and  afterwards,  with  another^s 
money,  buys  the  land,  at  a  resale  thereof  for  the 
unpaid  purchase  money,  and  obtains  to  himself  a 
conveyance  thereof  such  title  does  not  enure  to  his 
grantee,  and  he  is  not  estopped  to  deny  he  had  the 
title,  because  a  trust  resulted  in  favor  of  him  whose 
money  bought  the  land.  Gregory  v.  Peoples.  80  Va 
356. 

3«nw— Such  Conveyance  Does  Not  Operate  as  ActnsI 
Transfer— An  estoppel  by  general  warranty  in  ^ 
conveyance  does  not  operate  actually  to  transfer 
the  estate  subsequently  acquired.  Burtners  v. 
Keran,  24  Gratt  42. 

Where  Conveyance  Contains  Covenants  of  Special 
Warranty.— H.  executed  a  deed  to  W.  by  which  he 
sold  all  his  claim  in  and  to  a  certain  piece  of  land 
called  the  C.  place,  which  was  conveyed  to  C  by  H.. 
sr.;  which  deed  contained  the  following  clause: 
"And  the  said  H.,  for  himself  and  his  heirs,  the  said 
right,  as  It  was  vested  In  H.,  sr..  to  the  said  W.  and 
his  heirs,  against  himself  and  his  heirs,  will  warrant 
and  defend.  It  is  fully  understood,  that  if  said  title 
should  prove  insufficient  in  law  or  equity,  the  said 
W..  and  his  heirs,  are  to  have  no  recourse,  he  know- 
ing the  whole  circumstances.**  HelA,  that  E.  was 
not  estopped  from  purchasing  another  adversary 
title  to  said  land,  and  setting  It  up  against  his 
vendee.    W3^n  v.  Harman,  5  Gratt.  IW. 
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If  at  the  time  of  tlie  execution  of  a  ffrant  or  bar- 
gain and  sale  of  land,  with  covenant  of  special  war- 
ranty, tlie  title  to  the  land  be  in  a  third  person,  not 
because  of  any  act  or  default  of  the  covenantor,  and 
the  covenantor  himself  afterwards  acquires  the 
title  to  the  land,  the  title  does  not.  by  reason  of 
the  special  warranty,  vest  in  the  covenantee,  and 
the  covenantor  is  not  estopped  to  assert  it  or  to 
rrant  it  to  another.  W.  M.  &  M.  Co.  v.  Peytona  C 
C.  Co..  8  W.  Va.  40(1. 

^Vfaere  Coaveyaace  Recites  That  Qrantor  Is  SeUcd  of 
a  PartlcoJar  Estate.— A  ffrantor  is  estopped  to  claim 
a  title  snbseqnently  acquired  not  only  where  he  has 
conveyed  with  a  warranty,  but  also  where  the  deed 
of  conveyance  recites,  or  affirms,  expressly  or  im- 
pliedly, that  the  irrantor  is  seised  of  a  particular  es- 
tate which  the  deed  purports  to  convey,  and  upon 
the  faitli  of  which  the  bargain  is  made.  Townsend 
V.  Ontten,  96  Va.  68A,  28  S.  E.  Rep.  958. 

"Wliere  a  conveyance  recites  or  affirms,  expressly 
•or  impliedly,  that  the  grantor  is  seised  of  a  particu- 
lar estate  which  it  purports  to  convey,  he  will  be 
estopped  to  deny  that  such  estate  passed,  althousrh 
the  deed  contains  no  covenant  of  warranty  at  all. 
And  sacb  grantor  is  therefore  estopped  from  set- 
ting np  an  after-acquired  title  to  the  estate  thereby 
conveyed.  Reynolds  v.  Cook.  88  Va.  817,  8  S.  B.  Rep. 
710,  5  Am.  St.  Rep.  317. 

SAne—narrtod  Wooian  Uniting  with  Trustee  to  Coa- 
vey  Equitable  Separate  Estate.— A  grantor  of  land, 
who  lias  conveyed  with  a  warranty  or  covenant  of 
tlQe  is  estopped  from  setting  up  an  after-acquired 
title  ag'ainst  his  grantee,  and,  although  there  is  no 
warranty,  the  grantor  will  be  estopped  from  assert- 
ing an  after-acquired  title  against  his  vendee  where 
the  deed  of  conveyance  recites  or  affirms  that  the 
grantor  is  seised  of  a  particular  estate  which  the 
deed  purports  to  convey  and  upon  the  faith  of  which 
the  sale  was  made.  But  this  doctrine  does  not  ap- 
ply to  a  married  woman  holding  an  equitable  sepa- 
rate estate,  who  unites  with  her  trustee  merely  for 
the  purpose  of  showing  that  the  trustee  was  mak- 
ins*  the  conveyance  with  her  knowledge  and  by  her 
direction,  and  who  makes  no  warranty  or  other  cov- 
enant of  title,  nor  any  averment  or  affirmation  that 
she  was  seised  of  or  entitled  to  a  particular  estate 
in  tlie  land  which  the  deed  purports  to  convey. 
Vye  ▼.  Liovitt,  98  Va.  710,  24  S.  E.  Rep.  846,  2  Va.  Law 

ReR.  29. 

in^taere  Coaveyance  Contains  No  Covenant  of  War- 
ranty.—H..  having  onb'  an  equitable  estate  in  land, 
conveyed  the  same  without^warranty  to  M.  and  F. 
in  trust  to  secure  a  debt  to  B.  This  deed  of  trust 
was  duly  recorded.  Afterwards,  H.  acquired  the 
le^al  title  and  sold  the  land  to  D.  with  warranty. 
Bei4i,  that  as  H.  did  not  have  the  legal  title  at  the 
time  he  executed  the  deed  of  trust,  and  as  it  con- 
tained no  warranty,  the  legal  estate  subsequently 
acquired  by  H.  did  not  enure  to  the  trustees  to 
secure  the  debt  to  B.  Doswell  v.  Buchanan,  3 
L«ei4f  h  965,  38  Am.  Dec  280. 

VThere  a  party  sells  and  conveys,  without  war- 
ranty, a  particular  claim  or  title  to  land,  he  is  not 
tliereby  estopped  from  purchasing  a  superior  ad- 
verse or  outsUndlng  title  and  holding  the  land 
under  such  superior  title  against  the  grantee  of 
sucli  particular  claim  or  title,  where  there  was  no 
fraud  or  concealment  In  the  sale  of  said  particular 
claim.  An  estoppel  is  never  extended  beyond  what 
Is  called  for  by  the  plain  import  of  the  terms  em- 
ployed by  the  grantor  in  the  conveyance.  Kent  v. 
Watson,  23  W.  Va.  861. 


A  bargain  and  sale  of  land  intended  under  the 
statute  to  operate  as  a  present  conveyance  or 
transfer  is  not  an  assertion  of  title  that  will  estop 
the  bargainor,  his  heirs  or  assignees,  from  subse- 
quent assertion  of  an  after-acquired  title,  and  does 
not  Imply  a  covenant  of  warranty.  W.  M.  &  M.  Co. 
V.  Peytona  C.  C.  Co.,  8  W.  Va  406. 

A  party  verbally  contracted   to  purchase  land 

from  a  commissioner  authorized  to  sell,  subject  to 

the  approval  of  the  court,  and  entered  upon  and 

improved  the  land;  but  the  sale  was  never  reported. 

and  no  part  of  the  purchase  price  was  paid.    He 

afterwards,  by  a  written  contract  without  warranty, 

sold  his  improvements  to  a  third  person,  stating 

that  the  title  was  outstanding,  but  not  referring  to 

his  verbal  purchase.    More  than  10  years  afterwards. 

he  purchased  the  land  by  a  written  contract  from 

the  commissioner.    Held,  that  he  was  not  estopped 

from    asserting    this    latter    claim    agsviust    the 

assignee  of  the  person  to  whom  he  sold  his  claim, 

there  having  been  no  covenant  of  warranty  and 

no  concealment  on  his  part    Kent  v.  Watson,  22  W. 

Va.661. 

IV.  ESTOPPEL  IN  PAIS. 

A.  Qeneral  Nature  and  Essentials.— An  estoppel  in 
pttU  Is  one  that  arises  from  the  acts,  conduct  or  dec- 
larations of  a  person,  whereby  he  designedly  induces 
another  to  alter  his  position  injuriously  to  himself. 
It  is  founded  on  fraud.  But  the  acts,  etc.,  alleged 
as  such  estoppel  must  be  executed,  and  not  merely 
executory.  Rorer  Iron  Co.  v.  Trout,  83  Va.  897,  3  S. 
£.  Rep.  718. 

"After  a  review  and  careful  analysis  of  the  Eng- 
lish and  American  cases,  Mr.  Blgelow,  in  his  able 
book  on  Estoppel,  p.  487,  deduces  the  rule,  'that  all 
of  the  following  elements  must  be  present  in  order 
to  an  estoppel  by  conduct:  1.  There  must  have  been 
a  representation  or  concealment  of  material  facts; 
2.  The  representation  must  have  been  made  with 
knowledge  of  the  facts;  8.  The  party  to  whom  it  was 
made  must  have  been  ignorant  of  the  truth  of  the 
matter;  4.  It  must  have  been  with  the  Intention  that 
the  other  party  should    act  upon  it;  6.  The  other 
party  must  have  been  Induced  to  act  upon  it*    In 
explanation  of  these  essential  and  indispensable 
elements  of  an   estoppel,  the«ame  author  states, 
that  the  representation  must  generally  be  a  state- 
ment of  facts,  and  that  it  can  rarely  happen  that 
the  statement  of  a  legal  proposition  will  conclude 
the  party  making  it  from  denying  its  correctness, 
except  when  It  is  understood  to  mean  nothing  but 
a  simple  statement  of  fact.    The  rule  in  this  regard 
is,  that  when  the  statement  or  conduct  Is  not  re- 
solvable into  a  statement  of  fact,  as  distinguished 
from  a  statement  of  law,  the  party  making  it  is  not 
bound.    The  representation  must.  In  all  ordinary 
cases,  have  reference  to  a  present  or  past  state  of 
things;  for  If  it  be  concerning  something  in  the 
future.  It  must  generally  be  either  a  mere  state- 
ment of  an  intention  or  opinion.    The  intent  of  a 
party,  however  positive  and  fixed,  is  necessarily 
uncertain  as  to  its  fulfillment,  and  must  depend  on 
contingencies,  and  be  subject  to  change  and  modi- 
fication by  subsequent  events  and  circumstances. 
A  person  cannot  be  bound  by  any  rule  of  morality 
or  good  faith  not  to  change  his  Intention.    Howard 
V.  Hudson,  2  El.  &  B.  1;  Plumer  v.  Lord,  9  Allen 
456.    Certainty  is  essential  to  all  estopi>els.    The  rep- 
resentation must,  therefore,  be  plain,  and  not  be  a 
mere  matter  of  inference  or  opinion.    Belle  of  Sea, 
30  Wall.  421 ;  Johnson  v.  Owen,  83  Iowa  512;  Lawrence 
University  v.  Smith,  82  Wis.  587.   The  representation 
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most  be  false  or  untrue:  that  Is,  it  must  be  amis- 
representation  and  different  from  that  sousrht  to 
be  established  on  the  trial;  for,  if  it  is  true,  there 
can  be  no  fault  or  ground  for  an  estoppel.  The 
very  essence  of  the  doctrine  Is,  that  the  party  shall 
not  be  allowed  to  prove  a  state  of  thinffs  different 
or  in  conflict  with  his  previous  representations  or 
conduct"  Sktdsb,  J.,  in  Mason  v.  Harper's  Ferry 
Bridffe  Ck}.,  28  W.  Va.  690.  Mr.  Bifirelow's  statement 
as  to  the  elements  of  an  estoppel  is  quoted  with 
approval  in  Taylor  v.  Cussen,  00  Va.  40, 17  S.  E.  Rep. 
781. 

Elemeiit  of  Pruid  or  Deceit— The  statements,  acts, 
or  acquiescence  of  the  owner  or  claimant  of  land, 
are  generally  evidence  against  him,  under  all  the 
circumstances,  more  or  less  forcible.  But,  unless 
they  are  vitiated  by  actual  fraud,  or  culpable  neffli- 
irence  tantamount  to  actual  fraud,  and  are  relied 
on  by  another  as  the  foundation  of  a  material  ac- 
tion or  Acquiescence,  they  do  not  estop  the  owner 
of  the  land  from  assertinsr  and  provinsr  his  title  or 
boundary.  W.  M.  &  M.  CJo.  v.  Peytona  C.  C.  C5o.,  8  W. 
Va.406. 

Whenever  an  act  is  done  or  a  statement  is  made 
by  a  party  which  cannot  be  contradicted  without 
fraud  on  his  part  and  injury  to  the  other  party, 
whose  conduct  has  been  influenced  by  the  act  or 
admission,  the  character  of  estoppel  will  attach  to 
what  would  otherwise  be  a  mere  matter  of  evi- 
dence. Repass  v.  Richmond  (decided  June  87, 1001), 
00  Va.  — . 

A  vendor's  lien  may  be  reserved  on  the  face  of  a 
deed  conveyiuff  an  equitable  as  well  as  a  leffal 
estate,  and,  in  the  absence  of  fraud  or  injustice, 
the  vendor  may  take  a  reconveyance  of  the  prop- 
erty conveyed  in  discharge  of  the  balance  of  the 
purchase  price.  If,  however,  such  reconveyance  be 
set  aside,  the  vendor's  lien,  In  the  absence  of  such 
fraud  or  injustice,  will  be  revived  and  enforced  for 
the  benefit  of  the  vendor.  The  doctrine  of  e8toik>pel 
has  no  application  to  such  a  case.  Diuffus  v.  Minne- 
apolis Imp.  Co.,  06  Va.  72r7. 87  S.  E.  Rep.  868. 

Estoppel  riust  Be  Mutual.— Where  the  plaintiff,  as 
mayor  and  as  a  member  of  the  common  council, 
assisted  in  securlnsr  the  erection  of  wharves  on  land 
owned  by  him,  he  was  not  thereby  estopped  from 
asserting  title  to  such  land,  since  an  estoppel  must 
be  mutual,  and  there  was  nothinsr  in  the  plaintiff's 
acts  to  bind  the  city.  Bollinir  v.  Mayor,  etc.,  of 
Petersbursr,  8  Rand.  568. 

riust  Be  Certain.— Every  estoppel,  since  it  con- 
cludes a  man  to  allesre  the  truth,  must  be  certain  to 
every  intent,  and'not  to  be  taken  by  argument  or 
inference.  Vanbibber  v.  Beirne.  6  W.  Va.  168; 
Lorentz  v.  Lorentz,  14  W.  Va.  800;  Taylor  v.  Cussen. 
00  Va.  40,  17  S.  E.  Rep.  721;  Bollinff  v.  Petersburar,  8 
Rand.  563. 

The  doctrine  of  estoppel  will  not  be  applied,  where 
it  rests  upon  the  ground  of  fraud,  upon  an  uncer- 
tain or  speculative  state  of  facts.  Repass  v.  Rich- 
mond (decided  June  27, 1001),  00  Va.  — ;  Barfiramln  v. 
Clarke,  20  Gratt  544. 

Act  Relied  on  Must  Be  Prejudicial.— It  is  of  the 
essence  of  an  estoppel  that  the  act  relied  upon  as 
such  should  have  been  injurious  and  prejudicial  to 
him  who  relies  upon  it  as  an  estoppel.  Smith  v. 
Powell.  08  Va.  481,  86  S.  E.  Rep.  522:  Repass  v.  Rich- 
mond (decided  June  27.  1001),  00  Va.  — . 

Where  the  plaintiff  repudiates  the  acceptance  of  a 
note  by  his  attorney  in  satisfaction  of  a  decree,  he 
is  not  estopped  from  enforcinfir  the  decree  on  the 
ground  that  the  defendants  were  prevented  by  such 


acceptance  from  taking  an  appeaL    ^mlth  v.  Powell 
06  Va.  481,  86  S.  £.  Rep.  688. 

Void  Contract  Caaoot  Create  an  Estoppel.— A  con- 
tract that  is  void  as  against  public  policy  cannot 
create  an  estoppel.  Tate  v.  Building  Aas'n.  07  Va. 
74,  88  S.  E.  Rep.  882. 

Does  Not  Apply  against  State.— No  question  of 
estoppel  can  arise  between  a  citizen  and  the  state 
owing  him  money  for  services  rendered.  Montacne 
V.  Massey,  76  Va.  307. 

Equity  the  Proper  Porum.— A  court  of  equity  la  the 
proper  forum  in  which  to  assert  an  equitable  estop- 
pel. Hanly  v.  Watterson,  80  W.  Va.  214, 10  S.  £.  Rep. 
586. 

The  mere  fact  that  the  maker  of  a  note  secured  by 
deed  of  trust  on  land  left  in  the  hands  of  a  par- 
chaser,  to  whom  he  had  sold  the  Land,  sufficient 
funds  to  pay  all  the  liens  thereon,  is  no  defence  to 
an  action  by  the  holder  of  the  note,  or  his  assignee, 
against  the  maker,  thereof.  Nor  is  such  assignee 
estopped  to  deny  payment  out  of  such  funds  by  the 
fact  that  he  was  attorney  for  the  purchaser,  and 
examined  the  title  to  the  land  for  him  before  the 
purchase  was  completed.  Flick  v.  Stauffer.  97  Va, 
640,  84  S.  E.  Rep.  476. 

A  court  of  equity  will  not  consider  whether,  if  a 
widow  accepts  the  dower  assigned  her  and  surren- 
ders possession  of  her  husband's  real  estate  to  thote 
claiming  to  be  his  heirs,  she  is  thereby  estopped 
from  claiming  that  she  is  his  sole  heir  and  as  snch 
entitled  to  all  his  real  estate,  or  the  effect  on  such 
estoppel,  if  it  be  one,  of  her  acts  being  done  under  a 
misapprehension  of  the  facts  or  of  the  law.  Tbeae 
questions  properly  arise  in  an  action  at  law.  Jones 
V.  Fox,  80  W.  Va.  87a 

B.,  Misrepresentation  or  Coaoeaiinent  of  Pacts. 

I.  In  Oeneral.— A  party  who  by  his  acts,  declara^ 
tions,  or  admissions,  or  by  failure  to  act  or  speak 
under  circumstances  when  he  should  do  so,  either 
designedly  or  with  wilful  disregard  of  the  interests 
of  others,  induces  or  misleads  another  to  conduct  or 
dealings  which  he  would  not  have  entered  upon  bnt 
for  this  misleading  influence,  will  not  be  alloved 
afterwards  to  come  in  and  assert  his  right  to  the 
detriment  of  the  person  so  misled.  That  would  be  a 
fraud.  Norfolk  &  W.  R.  Ck).  v.  Perdue.  40  W.  Va.  44t 
21  S.  E.  Rep.  756. 

Where  one,  by  words  or  conduct,  IntenUonally 
causes  another  to  believe  in  the  existence  of  a  cer- 
tain state  of  things,  or  such  words  or  conduct  are  of 
such  nature  as  he  has  reason  to  believe  will  cause 
him  to  so  believe,  and  such  other,  not  knowing  to 
the  contrary,  acts  tUereon,  the  former  will  be 
estopped  from  averring  or  claiming  under  a  differ- 
ent state  of  things,  then  existing  and  known  to  him. 
to  the  pre  j  udice  of  the  other  party.  Bates  v.  Swiger. 
40  W.  Va.  420,  21  S.  E.  Rep.  ffli- 

"A  man  to  whom  a  particular  and  distinct  repre- 
sentation has  been  made  is  entitled  to  rely  on  the 
representation,  and  need  not  make  any  further 
inquiry."  "No  man  can  complain  that  another  has 
relied  too  implicitly  on  the  truth  of  what  he  him- 
self stated."  Brown  v.  Rice,  26  Gratt  474;  Ander- 
son V.  Phlegar,  08  Va.  415,  26  S.  E.  Rep.  107. 

Measure  of  Estoppel.— The  measure  of  the  operation 
of  an  estoppel  is  the  extent  of  the  representation 
made  by  one  party  and  acted  on  by  the  other.  The 
estoppel  is  commensurate  with  the  thing  repre- 
sented, and  operates  to  put  the  party  entitled  to  its 
benefit  in  the  same  position  as  if  the  thing  repre- 
sented were  true.  Anderson  v.  Phlegar.  08  Va.  41& 
26  S.  E.  Rep.  107. 
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ReqaMte  Certainty  ••  to  Evidence.— As  frand  is  not 
presumed,  but,  when  charged,  must  be  strictly 
proven,  the  authorities  uniformly  hold  that  the 
evidence  to  establish  an  estoppel  by  conduct  must 
be  clear,  precise  and  unequivocal.  BolUnfir  v.  Mayor 
of  Petersburg.  8  Rand.  66S;  Taylor  v.  Cussen,  90  Va. 
40.  17  S.  E.  Rep.  721 ;  Vanblbber  v.  Beirne,  6  W.  Va. 
108;  Lorentz  v.  Lorentz,  14  W.  Va.  809. 

Statenents  of  Opinion.— A  representation,  to  work 
an  estoppel,  in  all  ordinary  cases  must  have  refer- 
ence to  a  present  or  past  state  of  thinsrs.  not  to  a 
future  matter  or  the  expression  of  a  mere  intention, 
or  opinion.  Mason  v.  Harper's  Ferry  Bridge  Co.,  28 
W.  Va.  689.  See  also,  Garber  v.  Bresee,  96  Va.  644,  83 
S.  £.  Rep.  89. 

Representations  indndnir  Conveyance  of  Property.— 
One  owninfiT  or  having  any  interest  in  or  charge 
upon  land,*knowlnff  that  another  is  about  to  purchase 
it,  who  declares  to  such  other  person  that  he  has  no 
interest  in  the  land,  and  that  the  one  proposinsr  to 
sell  has  the  absolute  riffbt  to  the  land,  cannot  set  up 
any  ownership,  interest,  or  charsre,  then  existlnsr, 
hOHtile  to  the  risrht  acquired  by  such  purchaser. 
Bates  V.  Swirer.  40  W.  Va.  420,  21  S.  £.  Rep.  874.  See 
also.  Bodkin  v.  Arnold.  45  li^  Va.  90,  80  S.  E.  Rep.  164. 

Representations  Inducing:  Allowance  of  Credit.  — A 
irrantor  in  a  deed,  releasing  an  exlstlnfir  lien  on  land 
in  favor  of  a  debt  to  be  secured  by  a  deed  of  trust 
thereon,  who  recites  in  his  deed  of  release  that  his 
mother  has  become  the  purchaser  of  a  life  estate  in 
the  land,  and  that  he  has  acquired  a  lien  on  such 
life  estate  by  virtue  of  having  paid  a  part  of  the 
purchase  money. therefor  as  surety  for  his  mother. 
Is  estopped  by  the  recital  of  his  deed  from  asserting, 
as  against  th^  trust  creditor,  that  he,  and  not  his 
mother,  was  the  purchaser  of  said  life  estate.  It  is 
immaterial  that  the  records  would  show  who  the 
purchaser  was.  Havlnsr  represented  that  his  mother 
was  the  purchaser,  and  his  representations  havinsr 
been  acted  on  by  the  trust  creditor,  it  must  be  taken 
as  true.  Anderson  v.  Phlesrar,  98  Va.  415,  25  S.  E.  Rep. 
107. 

A.  applied  to  B.  for  a  loan  of  money  upon  the  secur- 
ity of  a  mortcag'e  of  slaves  then  held  by  A.,  and  B^ 
being-  doubtful  as  to  A.'s  title  to  the  slaves  and 
apprehensive  thatC.  had  some  title  to  them,  applied 
to  C.  to  know  whether  he  had  such  claim,  explain- 
iniT  his  reason  for  the  inquiry;  upon  which,  C 
Informed  him  that  he  had  no  right  to  the  slaves. 
being  at  the  time  apprised  of  all  the  facts  on  which 
his  right,  if  any  he  had,  depended.  B.  loaned  the 
money,  and  took  the  mortgage  of  the  slaves.  Held, 
that  C.  cannot  be  allowed,  in  equity,  to  assert  the 
rigrbt  he  had  disclaimed  against  the  mortgagee. 
Dickenson  v.  Davis,  2  Leigh  401. 

The  fact  that  a  husband  negotiated  a  loan  with 
which  to  improve  his  wife's  separate  estate  will  not 
estop  him  from  asserting  the  invalidity  of  a  deed  of 
trust,  executed  by  her  to  secure  the  loan,  on  the 
ground  that  he  did  not  join  therein,  where  he  was 
not  guilty  of  any  fraud  or  misrepresentation  in 
neirotlating  the  loan.  Taylor  v.  Cussen,  90  Va.  40,  17 
S.  E.  Rep.  721. 

A  wife  is  not  estopped  to  set  up  a  resulting  trust  In 
land,  the  title  to  which  is  in  her  husband's  name. 
unless  credit  was  knowingly  extended  to  her  hus- 
band because  of  such  apparent  ownership.  Stand- 
ard Mercantile  Co.  v.  Ellis  (W.  Va.).  87  S.  E.  Rep.  598. 

Representation  as  to  Validity  of  Notes  or  Bonds.— 
Where  the  maker  of  a  promissory  note  tells  a  pro- 
spective purchaser  thereof  that  there  is  no  defense 
to  the  note,  he  is  estopped  from  setting  up  any 


defense  in  a  suit  by  such  purchaser.  Davis  v. 
Thomas,  5  Lteigh  1. 

A  wife  refused  to  unite  with  her  husband  in  a  con- 
veyance of  land,  unless  one  of  the  four  equal  pur- 
chase money  bonds  should  be  given  her  in  lieu  of 
dower.  This  being  agreed  to,  she  asked  if  the  clause 
against  transfer  would  keep  her  out  of  the  money. 
She  was  told  in  the  vendee's  presence,  and  with  his 
acquiescence,  that  it  would  not,  and  that  the  other 
bonds  were  ample  to  pay  all  liens  and  leave  her  the 
bond.  Thus  assured,  she  executed  the  conveyance, 
and  the  bond  was  assigned  to  her.  Afterwards,  the 
vendee  refused  to  pay  her  the  bond,  saying  that  he 
had  used  all  the  purchase  money  to  pay  the  encum« 
brances,  and  that  the  bond  was  not  transferable. 
Held,  that  the  vendee  was  estopped  from  making 
such  defense.  Nicholas  v.  Austin,  82  Va.  817,  1  S.  E. 
Rep.  182. 

Where,  after  notice  of  assignment,  the  debtor  ex- 
pressly or  impliedly  promises  to  pay  the  debt,  he  is 
estopped  from  setting  up  any  defense  against  the 
assignor.  Feazle  v.Dillard,5Lelgh80.  Mere  silence 
will  not  operate  such  estoppel.  Stebbins  v.  Bruce, 
80  Va.  889. 

a.  Acquiescence,  5llence  and  Negligence. 

a.  In  Oeneral.- "Silence,  where  it  is  so  Intended,  or 
where  it  has  that  effect  to  mislead  a  party,  to  his 
disadvantage,  and  to  the  other  party's  advantage, 
is  an  equitable  estoppel;  and  passive  acquiescence 
estops  equally  with  active  interference.  He  who  is 
silent  when  conscience  requires  him  to  speak  shall 
be  debarred  from  speaking  when  conscience  re- 
quires him  to  be  silent."  Nicholas  v.  Austin,  82  Va. 
824,  1  S.  E.  Rep.  182;  Anderson  v.  Phlegar,  98  Va. 
415,  25  S.  E.  Rep.  107. 

Silent  acquiescence,  misleading  a  party  to  his 
disadvantage,  works  an  equitable  estoppel.  Nich- 
olas V.  Austin,  82  Va.  817, 1  S.  E.  Rep.  182. 

Even  where  the  evidence  is  sufficient  to  establish 
fraud  on  the  part  of  the  vendor,  the  vendees 
may  be  estopped  by  their  acquiescence,  by  the 
lapse  of  time  and  other  circumstances  from  setting 
up  such  defence.   Smith  v.  Henkel,  81  Va.  524. 

When  a  party,  with  full  knowledge,  or  at  least 
with  sufficient  notice  or  means  of  knowledge,  of  his 
rights,  and  of  all  material  circumstances  of  the 
case,  freely  and  advisedly  does  anything  which 
amounts  to  the  recognition  of  a  transaction,  or  acts 
in  a  manner  inconsistent  with  its  repudiation,  or 
freely  and  advisedly  abstains  for  a  considerable 
length  of  time  from  impeaching  it,  there  is  acquies- 
cence, and  the  transaction,  although  originally 
Impeachable,  becomes  unimpeachable  in  equity. 
Mann  v.  Peck.  45  W.  Va.  18,  SO  S.  E.  Rep.  206. 

Failure  to  Assert  Title  or  Right.- Where  a  father 
purchases  a  tract  of  land  in  the  name  of  his  son, 
and  in  the  written  contract  the  vendor  is  required 
upon  the  payment  of  the  purchase  n^oney  to  convey 
the  land  to  the  son,  and  the  father  pays  the  pur- 
chase price,  the  son  is  not  estopped  to  compel  con. 
veyance  to  himself  by  the  fact  that  he  was  silent  as 
to  his  claim  for  many  years,  during  which  time  he 
occupied  the  land  under  a  deed  of  trust  to  his  wife 
and  children.    Lorentz  v.  Lorentz,  14  W.  Va.  809. 

The  owner  of  land  is  not  estopped  to  claim  title 
thereto  by  the  fact  that  he  kept  silence  while  his 
title  was  disparaged  in  his  presence,  the  disparag- 
ing remarks  not  being  addressed  to  him.  Fry  v. 
Stowers,  92  Va.  18, 22  S.  E.  Rep.  600. 

b.  Permitting  Sale  of  Property.— if  the  owner  of 
real  estate,  whether  he  has  the  legal  title  in  him  or 
not,  permit  such  real  estate  to  be  sold,  in  his  pres- 
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ence,  by  one  wlio  claims  lie  has  full  power  and 
authority  to  dispose  of  the  same.  It  thereby  becomes 
his  duty  to  assert  his  claim  then,  and  if  he  does  not, 
but  stands  by  and  permits  an  innocent  purchaser 
to  buy  such  land,  he  Is  estopped  thereafter  from 
claimlufiT  such  land  of  such  Innocent  purchaser  on 
the  ffround  that  the  person  of  whom  he  purchased 
had  no  authority  to  sell  such  land.  Stone  y.  Tyree. 
80  W.  Va,  687.  6  S.  E.  Rep.  878;  Euirle  T.  Bums,  5  Call 
463. 

A  purchaser  at  a  judicial  sale  becomes  a  quoH 
party  to  the  suit.  If  he  stands  silent  and  suffers  to 
be  confirmed. without  objection,  the  sale  to  himself, 
and  also  a  sale  to  another,  and  makes  no  complaint 
until  the  land  last  referred  to  has  been  conveyed 
for  value  to  a  third  party,  he  Is  not  entitled  to  be 
heard  a8l:lns-  for  the  correction  of  an  alleged  mis- 
take; certainly  he  would  be  estopped  owxid  such 
third  party.    Shirley  v.  Rice,  79  Va.  44*. 

Where  land  is  sold  at  public  auction,  and  a  third 
person  makes  a  declaration  in  the  hearluff  of  the 
vendor  and  the  bidders,  that  he  is  a^ent  for  persons 
havluff  a  claim  to  part  of  the  land,  but  that  an 
agreement  has  been  made  between  him  and  the 
vendor,  by  which  the  purchaser  shall  not  be  injured 
by  the  conflictinff  claims,  and  the  vendor  remains 
silent,  he  shall  be  bound  by  such  declaration. 
Allen  V.  Winston.  1  Rand.  66. 

By  articles  of  agreement  under  seal.  S.  sold  to  H. 
a  lot  of  land  of  which,  at  the  time,  H.  was  in  posses- 
sion as  tenant  of  S.  Sometime  afterwards,  H. 
Informed  S.  that  he  could  not  pay  for  the  lot  but  that 
P.  was  willluff  to  take  it  at  the  same  price.  S. 
thereupon,  with  the  consent  and  at  the  request  of 
H.,  conveyed  the  lot  to  P.  Held,  that  the  sale  to  P. 
having  been  at  the  instance  of  H.,  and  with  his 
concurrence,  even  if  the  contract  could  not  be 
rescinded  by  a  subseauent  parol  agreement  H.  would 
be  estopped  in  equity,  by  his  own  acts,  from  set- 
ting up  the  written  contract  Phelps  v.  Seely,  » 
Qratt.  578. 

c.  Permitting  Improvemeats  or  Bxpenditnres.— 
Where  a  party,  who  claims  to  be  the  owner  of  a 
tract  of  land  has  notice  of  the  fact  that  a  railroad 
company  is  excavating  a  tunnel  through  a  moun- 
tain located  on  said  land,  under  claim  of  title  thereto, 
remains  silent  asto  his  ownership  of  the  land,  with 
full  knowledge  of  his  right,  and  assists  in  the  con- 
struction of  said  tunnel  from  its  commencement 
until  Its  completion,  and  the  railroad  is  constructed 
through  the  same,  without  asserting  any  claim  to 
the  land  through  which  the  tunnel  passes,  and  then 
institutes  an  action  for  damages  against  the  rail- 
road company  for  taking  his  land,  he  will  be 
estopped  from  recovering  in  said  action,  and  may 
be  enjoined  from  further  prosecuting  such  action 
for  damages.  Norfolk  A  W.  R.  Co.  v.  Perdue.  40  W. 
Va-  442,  21  S.  E.  R6p.  756.  See  also.  Tufts  v.  Copen. 
87  W.  Va.  683.  16  S.  E.  Rep.  798, 

If  one  claiming  sole  right  to  another's  land  spends 
money  in  improving  or  operating  upon  it,  though 
Ignorant  of  that  other's  right,  the  mere  silence  of 
that  other  will  not  estop  him  from  asserting  his 
title.  He  need  not  seek  the  other  to  tell  him  of  his 
right,  or  speak  at  all.  unless  placed  in  such  a  situa- 
tion as  calls  upon  him  to  declare  his  right.  Wil- 
liamson V.  Jones,  48  W.  Va.  662.  27  S.  E.  Rep.  411. 

Where  land  has  been  reserved  and  "dedicated"  to 
some  public  charitable  or  pious  use.  an  estoppel 
arises  precluding  the  owner  from  revoking  the 
dedication;  especially  is  such  dedication  Irrevoca- 


ble where  it  was  created  by  agreement   Benn  t. 
Hatcher.  81  Va.  £& 

Where  property  in  a  town  is  set  apart  for  pablic 
use,  and  is  enjoyed  as  such,  and  private  and  pabllc 
rights  are  acquired  with  reference  to  it  and  to  its 
enjoyment  the  law  presumes  an  acceptance  on  the 
part  of  the  public  as  will  operate  an  estoppel  is 
paii,  and  preclude  the  owner  from  revoking  the 
dedication.  Harris  v.  Com.,  20  Oratt  8SS.  See. 
it^/ira.  Estoppel  ii^  Contracts  of  Municipal  Corpora- 
tions. 

d.  Assent  to  or  Rntlflcntlon  of  Acts  of  Otberf.-A 
party  having  an  option  to  purchase  the  timber 
growing  upon  a  tract  of  land,  which  is  not  limited 
as  to  time  by  his  agreement  may  by  his  own  acti 
and  by  acquiescence  in  the  acts  of  another  in  cot- 
ting  and  removing  such  timber,  and  by  assisting  in 
the  removal  of  the  same,  pointing  out  the  timber  to 
the  men  engaged  in  cutting  it  and  raising  no  objec- 
tion to  the  disposal  of  such  timber  by  the  party 
asserting  an  adverse  claim  thereto,  estop  himself 
from  asserting  any  claim  under  his  option.  Hanlj 
V.  Watterson,  89  W.  Va.  214, 19  .S.  E.  Rep.  586. 

Where  a  vendee,  knowing  that  the  contract  cin- 
not  immediately  be  carried  out  by  the  vendor,  ud 
that  it  is  a  nullity  as  to  him.  goes  on  for  years  act- 
ing as  if  It  were  a  valid  contract  he  is  estopped  to 
deny  the  validity  thereof.  Dodson  v.  Hays.  2B  W. 
Va.  577,  8  S.  E.  Rep.  415. 

Where  the  terms  of  a  contract  were  not  clear  as 
to  whether  royalties  on  ore  were  to  be  computed 
when  the  ore  was  wet  or  dry,  the  acceptance  by  the 
mine  owner  for  seven  years  of  settlement  on  a  dry 
weight  with  full  knowledge  of  the  facts,  estops  him 
to  claim  a  different  construction.  American  Maa- 
ganese  Co.  v.  Virginia  Manganese  Co.,  91  Va.  271  SI  S. 
E.  Rep.  466. 

Executor  Borrowing  Jloncy— Acquiescence  of  Lsfs^ 
tees.— An  executor  borrowed  money  of  his  wife  to 
pay  the  debts  of  the  estate.  The  testator's  widow 
urged  the  wife  to  loan  the  money,  and  the  widow, 
the  executor,  and  his  wife  all  understood  that  the 
wife  should  be  reimbursed  from  the  estate.  A  lega- 
tee testified  that  there  had  been  frequent  familr 
conferences  between  the  legatees,  and  that  it  was 
agreed  to  borrow  money  to  pay  the  estate  debts, 
butother  legatees  testified  that  they  had  heard  the 
matter  spoken  of.  but  only  in  a  general  way.  Hdi, 
not  sufficient  to  show  an  acquiescence  of  the  legatees 
which  would  estop  them  from  objecting  to  the  pay- 
ment of  the  money  so  loaned.  Robertson  v  Breck- 
inridge, 98  Va.  669.  87  S.  E.  Rep.  8. 

e.  Assent  to  or  Partidpotlon  In  Judicial  Procsediais. 
—Where  a  court  having  jurisdiction  of  plaintiffs' 
ancestor's  estate  and  person,  orders  sale  of  latter*s 
property  to  satisfy  his  Indebtedness,  and  the  record 
shows  that  plaintiffs  appeared  and  were  made  par- 
ties, and  that  they  acquiesced  in  the  sale  and  took 
no  steps  to  avoid  It  for  thirteen  years,  knowing  that 
the  purchasers  had  sold  property,  such  plalntiib 
cannot  annul  the  sale  on  the  ground  that  they  were 
never  summoned  or  appeared  in  the  cause:  and 
where  it  appears  that  the  attorney  for  plaintiffs' 
ancestor  was  authorised  to  represent  him  in  such 
suit,  and  that  plaintiffs  were  aware  of  such  facts 
and  did  not  after  their  ancestor's  death,  revoke  or 
question  his  authority  pending  said  suit  such  pLain- 
tiffs,  after  such  sale  has  been  made,  are  estopped 
from  denying  the  said  attorney's  authority  to  repre> 
sent  them  in  said  suit  Marrow  v.  Brinkley,  85  Va.  8& 
6  S.  E.  Rep.  605.  See  also,  Robertson  v.  Tapscott  81 
Va.  688,  where  a  person  was  held  to  be  estopped  to 
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deny  that  be  was  the  purchaser  at.  a  jndiciail  sale, 
after  his  acqnlescence  in  the  proceedings  treatinir 
hlmassnch. 

A  creditor  agreed  to  accept  less  than  the  amotint 
due  from  his  debtors  in  satisfaction  of  his  debt.  He 
then  assigned  the  entire  debt  Of  this  assiffnment 
the  debtors  had  notice.  They  permitted  a  decree 
to  be  entered  arainst  them  for  the  entire  debt 
Hdd^  that  the  debtors  are  estopped  from  falling  back 
upon  the  compromise  and  release.  Smith  t.  Chil- 
ton, 84  Va.  840.  6  S.  E.  Rep.  148. 

Althoufirh  an  appeal  once  allowed  cannot  be  regn- 
lary  dismissed  from  the  appellate  court  except  in 
the  mode  prescribed  by  the  statute,  the  party 
obtaining  it  may.  by  his  express  consent  or  by 
acts  indicating  such  consent  estop  himself  from 
objecting  the  pendency  thereof,  and  may  by  such 
acts  or  consent  with  the  concurrence  of  the  adverse 
party,  restore  the  Jurisdiction  of  the  court  below. 
Fairfax  v.  Muse,  4  Munf.  1S4. 

Although  the  answer  of  an  infant  defendant  over 
fourteen  years  of  affe  to  a  bill  for  the  sale  of  lands  in 
which  she  has  an  Interest  was  in  fact  neither  signed 
nor  sworn  to  by  her,  yet  where  the  record  shows 
an  answer  both  signed  and  sworn  to  by  her,  and 
she  has  full  knowledge  of  all  the  proceedings  in  the 
suit  for  the  sale  of  the  lands,  and  fully  consents  to 
a  decree  for  the  sale,  and  is  reffularly  proceeded 
against  as  an  infant  on  the  record,  and  the  sale  is 
not  made  until  eighteen  months  after  she  becomes 
of  a^e,  and  she  makes  no  objection  to  a  confirmation 
of  the  sale,  of  which  she  has  full  knowledge,  and 
about  which  she  is  consulted,  such  Infant  will  there- 
after be  estopped  from  setting'  up  aralnst  a  bona 
Ade  purchaser  of  said  land  for  value  the  fact  that 
she  had  not  signed  and  sworn  to  her  answer.  Lan- 
caster V.  Barton,  92  Va.  016,  94  S.  E.  Rep.  951. 

A  party  may  be  concluded  by  his  acquiescence  in 
a  decree  affecting  his  rltrhts  made  in  the  progress  of 
the  catise,  under  which  decree  he  takes  a  part  of  the 
fund  affected  by  it  and  makes  no  objection  to  it 
until  after  the  final  decree  in  the  cause  made 
twenty-two  years  after  it  Burton  v.  Brown,  2S 
Gratt  1. 

The  mere  lapse  of  ten  years  will  not  estop  a  party 
to  a  pending  suit  from  filing  a  petition  to  rehear  an 
interlocutory  decree  in  the  suit  Todd  v.  McFall,  90 
Va.  7&4,  82  &  E.  Rep.  473. 

Where  a  suit  in  equity  is  brought  in  the  names  of 
several  heirs,  all  bavins'  the  same  interest  if  one  of 
them  Is  dead  at  the  time  the  suit  is  brought  in  his 
name,  and  his  heirs,  or  their  a^ent  are  conversant 
of  the  fact  that  the  suit  is  so  brought  and  make  no 
objection,  but  Intend  to  claim  the  benefit  of  the 
decree,  they  will  be  bound  by  the  decree  dismissing 
the  bill.    Dogsett  v.  Helm,  17  Gratt  90. 

f.  Acceptance  of  Benefits.— In  June,  ISOO,  a  hotel  com- 
pany borrowed  110,000  to  complete  their  building, 
which  sum  was  secured  by  a  deed  of  trust  on  the 
property.  Afterwards  they  employed  W.,  a  builder, 
to  complete  the  building,  contracting  to  flfive  him  a 
deed  of  trust  upon  it  subject  to  the  first  lien,  to 
secure  any  balance  due  him  on  its  completion.  The 
company,  out  of  the  money  borrowed,  paid  W.  28,000, 
and  when  the  work  was  completed  there  was  due 
him  iS,791.50.  He  bad  recorded  the  contract  to 
secure  the  mechanic*s  lien,  and  on  the  Ist  of  Jan- 
uary, 1897  the  company  conveyed  the  property,  sub- 
ject to  the  lien  of  the  first  deed,  in  trust  to  secure 
said  balance.  Hdd,  that  W.  was  estopped  from 
claiming  against  the  deed  of  trust  executed  to  secure 


the  return  of  the  money  loaned.  Wroten  v.  Armat, 
81  Gratt.  288. 

A  party  who  leases  the  river  bank  in  front  of  his 
land  to  another  for  the  use  of  a  boom  to  be  operated 
in  the  river  opposite  said  land,  and  who,  after  the 
boom  is  constructed,  receives  rent  year  after 
year,  from  the  boom  company  for  said  land  without 
protest  is  estopped  from  objecting  to  the  manner 
in  which  the  boom  is  constructed.  Rogers  v.  Coal 
River  Boom  A,  Driving  Co.,  30  W.  Va.  272, 19  S.  E.  Rep. 
401.  See  Miller  v.  Hare,  48  W.  Va.  047,  28  S.  E.  Rep. 
722. 

About  a  year  before  his  death,  a  father  put  each 
of  his  four  children  into  possession  of  a  tract  of 
land,  but  did  not  convey  it  By  his  will  he  gave 
each  child  the  property  in  his  or  her  possession.  In 
a  codicil  to  his  will  he  stated  that  he  was  the  guard- 
ian of  his  children  and  required  that  each  of  them 
should  execute  a  receipt  for  all  claims  against  him  as 
guardian  before  they  should  be  entitled  to  receive 
their  portion  under  the  will.  The  children  contin- 
ued in  possession  of  said  property  for  a  number  of 
years,  but  did  not  give  the  required  receipt  Held, 
that  they  were  estopped  to  demand  a  settlement  of 
their  guardian's  accounts.  Lewis  v.  Overby,  81 
Gratt  001. 

A  legatee  who  is  also  heir  of  the  testator  is  not  es- 
topped by  accepting  payment  of  the  legacy  from 
attacking  the  validity  of  the  residuary  clause  of  the 
will,  when  the  provisions  of  the  will  are  such  as 
neither  require  an  election  on  his  part,  nor  amount 
to  a  condition  annexed  to  the  legacy.  Fifield  v.  Van 
Wyck,  04  Va.  667,  27  S.  E.  Rep.  440.  As  to  estoppel  of 
a  beneficiary  under  a  will  to  question  act  of  testator, 
see  Hughes  v.  Wilson  (Va.),  24  S.  E.  Rep.  240. 

An  injunction  was  obtained  by  a  ferry  owner  re- 
straining a  bridge  company  from  operating  a  toll 
bridge  near  his  ferry  until  damages  should  be  as- 
certained and  paid.  While  the  Injunction  was  In 
force,  the  company,  In  consideration  of  the  ferry 
owner  dismissing  his  injunction,  agreed  to  pay  him 
ajMTctf^muntil  the  damages  were  ascertained  and 
paid.  The  decree  fixing  the  damages  directed  that 
the  company  should  either  pay  the  damages  and  let 
the  injunction  be  dissolved,  or  refuse  to  pay  them 
and  not  use  the  bridge.  The  damages  were  not 
paid,  but  under  the  aforesaid  agreement  the  bridge 
was  kept  open  and  the  per  diem  paid  until  after  no- 
tice by  the  ferry  owner  informing  the  company  of 
the  decree,  and  stating  that  it  must  elect  to  pay  the 
damages  or  close  the  bridge.  Some  time  thereafter, 
the  company  closed  the  bridge,  and  refused  longer 
to  pay  the  iMT  diem.  Held,  that  the  notice  did  not  es- 
top the  ferry  owner  to  sue  for  the  per  diem  after 
the  company  closed  the  bridge,  and  until  it  paid  the 
damages.  Mason  v.  Harper's  Ferry  Bridge  Co..  28 
W.  Va.  089. 

A  Party  Who  Has  Enjoyed  the  Benefit  of  a  Bond 
Cannot  Question  Its  Validity.— Where  a  forthcoming 
bond  has  been  voluntarily  entered  into,  and  the 
party  executing  the  same  has  enjoyed  the  benefit  of 
said  bond  by  retaining  In  his  possession  the  prop- 
erty levied  upon  under  a  distress  warrant  he  can- 
not in  an  action  of  debt  on  the  bond,  declare  that  it 
was  invalid.  Hall  v.  Wadsworth,  86  W.  Va.  876,  14  S. 
E.  Rep.  4. 

Quardlan  De  Pacto  Estopped  to  Deny  Quardlanshlp. 
—Where  a  guardian  de  facto  receives  the  money  of 
an  infant  and  used  It  he  is  estopped  to  deny  that  he 
received  it  as  guardian.  Martin  v.  Fielder,  82  Va. 
466. 

Agreement  to  Waive  Statute  of  Limitations.- If  an 
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belr,  in  consideration  of  concessions  made  him  by  the 
other  heirs  and  administratrix*  airree  not  to  object 
to  payment  by  her  of  Just  claims  presented  by  an- 
other heir,  thoofirh  barred  by  the  statute  of  limita- 
tions, he  will  be  estopped  from  exceptlnir  to  her 
account  on  the  ground  that  she  improperly  paid 
them.  Radford  v.  Fowlkes,  85  Va.  8d0,  8  S.  £.  Rep. 
817. 

Aflrreement  to  Accept  Payment  in  Confederate  iloney. 
—A  judgment  creditor  agreed  to  accept  payment  of 
his  debt  in  Confederate  money,  so  as  to  enable  his 
debtor  to  sell  his  land,  extinffnish  the  lien  thereon< 
and  make  a  srood  title  to  the  purchaser.  The  debtor 
immediately  sold  and  conveyed  his  land,  accepting 
such  depreciated  currency  in  payment  therefor. 
Held,  that  the  ag'reement  was  bindinff  on  the  cred< 
itor.    PoafiTue  ▼.  Sprirsrs,  21  Gratt  2S0. 

Estoppel  to  Question  Validity  of  Act  by  One  Acoept- 
Ing  Benefits  Thereunder.— No  irrevocable  privlleire 
is  acquirable  under  act  March  4th,  1884,  S  0,  as  the 
rififhtof  revocation  is  expressly  therein  reserved 
to  the  legislature.  Whether  said  act  be  constitu- 
tional or  not,  a  party,  who  has  taken  the  benefit 
thereof  and  claimed  under  it  in  his  bill,  is  estopped 
from  contestinfiT  its  validity.  Purcell  v.  Conrad,  84 
Va.  567.  5  S.  E.  Rep.  546. 

A  county  court  laid  the  county  levy  and  directed 
the  sheriff  to  pay  certain  claims  upon  the  county 
out  of  it,  and  the  sheriff,  having  received  the  com- 
missioner's books,  collected  the  levy  as  far  as  pos- 
sible, and  returned  a  list  of  insolvents.  Upon  a 
motion  by  one  of  the  creditors  of  the  county,  whose 
claim  was  directed  to  be  paid  out  of  the  levy,  asrainst 
the  sheriff  and  his  sureties  to  recover  the  amount, 
it  was  held  that  the  defendants  could  not  object 
that  the  county  court' was  not  legally  constituted  to 
be  authorized  to  pay  the  levy  when  it  was  doi^e;  nor 
that  the  commissioner's  book  was  Irregnl^ly  made 
out,  and  not  properly  authenticated.  Cook  v. 
Hays,  9  Gratt  142. 

Z.  Where  Surety  in  Bond  Estopped  to  Set  Up  De- 
fence.—Where  the  official  bond  of  an  executor  was 
made  payable  to  four  Justices,  one  of  whom  was 
not  a  member  of  the  court  at  the  time,  the  surety 
havlnff  executed  the  bond  is  estopped  from  plead- 
insT  that  it  is  not  his  bond  because  so  executed. 
Franklin  v.  Depriest,  18  Gratt.  257. 

Where  an  injunction  bond  has  beensiflmed,  sealed 
and  acknowledfired  by  the  obliffors  in  the  presence 
of  the  court,  and  has  been  accepted  and  acted  on 
as  their  bond,  the  oblisrors  are  estopped  to  deny 
that  the  penalty  of  the  bond  conforms  to  the  direc- 
tion of  the  Judffe  who  awarded  the  injunction. 
Harman  v.  Howe,  27  Gratt  070.  See  Wray  v.  Daven- 
port, 79  Va.  19. 

The  record  of  the  county  court  states  that  F.  a 
sheriff  who  had  been  required  to  give  a  new  bond, 
"this  day  appeared  in  court  and  executed  and  ac- 
knowledged such  new  bond,  and  the  security  thereto 
beintr  considered  sufficient  by  the  court,  the  same  is 
ordered  td  be  certified."  In  the  absence  of  fraud, 
this  record  is  conclusive  that  the  bond  was  properly 
executed;  and  evidence  will  not  be  admitted  to 
contradict  it  Vaufhn  v.  Com.,  17  Gratt  880.  See 
also,  Calwell  v.  Com.,  17  Gratt  891. 

Upon  a  motion  by  a  hlsrh  sheriff  airainst  a  deputy 
and  his  sureties,  they  file  a  special  plea;  and  the 
plaintiff  replies  specially,  and  relies  on  the  facts 
therein  stated  and  especially  on  the  bond  as  an 
estoppel ;  though  the  replication  has  not  the  peculiar 
commencement  and  conclusion  of  a  pleadinsr  by 
way  of  estoppel.    Beld,   that  a  demurrer  to  the 


replication  should  not  be  sustained.   Cecil  v.  Early, 
10  Gratt  198. 

3.  The  Intent  or  Design.- In  order  to  create  an 
equitable  estoppel,  or  an  estoppel  based  on  a  party's 
conduct  it  must  be  shown  by  the  party  claiming' 
the  benefit  of  the  estoppel  that  he  was  ignorant  of 
the  truth  In  regard  to  the  misrepresentations  made, 
and  that  he  was  permissibly  ignorant  thereof. 
Furthermore,  the  representation  made  must  have 
been  made  with  the  intention,  either  actually  or 
reasonably  to  be  Inferred  by  the  person  to  whom  it 
was  made,  that  it  should  be  acted  on.  In  the  caie  in 
Judgment  neither  of  these  requisites  exists,  and  the 
appellant  is  not  estopped  to  set  up  her  vendor's 
lien  as  affainst  the  appellees.  The  amount  due  the 
appellant  was  a  part  of  the  original  purchase  price 
of  Land  for  which  a  vendor's  lien  was  reserved.  It 
has  never  been  paid,  and  the  conduct  of  the  appel- 
lant has  not  been  such  as  to  estop  her  from  asaert- 
ing  her  lien.  Jordan  v.  Bnena  Vista  Co.,  96  Va.  96. 
18  S.  E.  Rep.  821.  8  Va.  Law  Reg.  8SS. 

Abandonment  of  easements  by  matters  in  pais  is 
founded  upon  the  doctrine  of  estoppel,  but  to  estab- 
lish such  estoppel  it  is  necessary  that  the  represen- 
tation or  conduct  relied  upon  as  such  should  have 
been  intended  to  influence  the  other  party  to  act: 
and,  if  there  was  no  such  intention,  the  estoppel  is 
not  made  out  Scott  v.  Moore,  98  Va.  008.  S7  S.  E. 
Rep.  848. 

4.  Knowledire  of  Pacts  or  Title.— It  may  be  stated  as 
a  general  rule  that  it  Is  essential  to  the  application 
of  the  principle  of  equitable  estoppel  that  the  party 
claiming  to  have  been  influenced  by  the  conduct  or 
declarations  of  another  to  his  injury,  was  himself 
not  only  destitute  of  knowledge  of  the  state  of  the 
facts,  but  was  also  destitute  of  any  convenient  and 
available  means  of  acquiring  such  knowledge;  and 
that  where  the  facts  are  known  to  both  parties,  or 
both  have  the  same  means  of  ascertaining  the 
truth,  there  can  be  no  estoppeL  Taylor  v.  Cussen, 
90  Va.  40,  17  S.  £.  Rep.  721.  See  Jordan  v.  Bnena 
VisU  Co.,  96  Va.  285.  28  S.  E.  Rep.  821. 

Actual  notice  of  the  truth  of  facts  represented  or 
concealed  is  not  necessary  to  an  equitable  estoppel. 
Mercantile  Co-Operative  Bank  v.  Brown,  90  Va.  014, 
82  S.  E.  Rep.  04. 

It  is  the  duty  of  a  purchaser  of  real  estate  to  look 
to  the  title  papers  under  which  he  buys.  He  is 
charged  with  notice  of  all  that  the  records  disclose 
affecting  his  title,  and  also  of  all  to  which  the  knowl- 
edge there  acquired  would  have  led  him.  Means 
of  knowledge  with  the  duty  of  using  them,  are, 
in  equity,  equivalent  to  knowledge  itself.  In  the 
absence  of  fraud  or  deception,  where  the  same 
means  and  opportunities  of  tracing  the  title  to  real 
estate  are  equally  open  to  both  parties,  the  doctrine 
of  equitable  estoppel  does  not  apply.  Jameson  v. 
Rixey,  94  Va.  842,  20  S.  E.  Rep.  801. 

One  of  the  requisites  necessary  to  create  an  equi- 
table estoppel,  or  an  estoppel  based  upon  a  party^ 
conduct  is  that  the  party  who  claims  the  benefit  of 
the  estoppel  must  show  that  he  was  ignorant  of  the 
truth  in  reg'ard  to  the  misrepresentation  made; 
and  must  have  been  permissibly  ignorant  thereof. 
Jordan  v.  Buena  Vista  Co.,  95  Va.  28&,  28  S.  E.  Bep. 
881. 

If  a  purchaser  has  knowledsre  of  any  fact  or 
circumstances  sufficient  to  put  him  upon  enquiry 
as  to  the  existence  of  som^  right  or  title  in  conflict 
with  that  which  he  is  about  to  purchase,  and 
makes  the  enquiry  suggested  by  such  fact  or 
circumstances,   and  anything*  detrimental  to  the 
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zifflit  lie  is  about  to  acquire  is  concealed  or  with- 
held from  him,  he  cannot  afterwards  be  charged 
wltli  notice  of  it,  or  be  affected  by  an  undisclosed 
encumbrance  or  latent  equity.  In  the  case  in  ]udfir- 
ment  the  vendor  of  real  estate  who  had  not  con- 
veyed the  leffal  title,  also  held  an  unrecorded  deed 
of  trust  from  his  vendee  on  the  same  land  for 
money  advanced  to  him.  Upon  enquiry  by  a  pro- 
posed purchaser  as  to  what  was  necessary  for  the 
vendee  to  do  to  acquire  title  he  disclosed  the  bal- 
ance of  purchase  money  due  but  said  nothiuir  about 
the  unrecorded  deed  of  trust.  Under  these  circum- 
stances the  vendor  is  estopped  to*  assert  his  deed 
of  trust  affainst  the  purchaser  from  the  vendee. 
Kelly  ▼.  Falrmount  Lfand  Co.,  07  Va.  237.  89  S.  E. 
Bep.  50& 

A  vendor,  who  Ivas  contracted  to  deliver  a  good 
and  sufficient  deed  to  land,  and  who  knows  that  he 
has  not  the  leiral  title  thereto,  and  cannot  make  such 
deed,  cannot  complain  of  the  failure  of  the  vendee 
to  notify  him  of  objections  thereto.  He  cannot 
deny  knowledge  of  the  condition  of  his  own  title. 
Newberry  v.  French,  96  Va.  479,  86  S.  E.  Rep.  519,  0 
Va.  Law  Reir.  85& 

The  mistaken  view  of  a  testatrix  that  her  mar- 
rlace  subsequent  to  the  execution  of  her  will  was 
not  a  revocation  thereof,  does  not  estop  her  heirs 
from  claiming  that  the  will  was  revoked  under  Va. 
Code.  S  2617.  Hale  v.  Hale,  90  Va.  728, 19  S.  £.  Bep.  789. 

The  complainants  in  a  suit  to  cancel  a  lease  on  the 
ffronnd  of  fraud  promised  to  dismiss  their  suit  in 
consideration  of  an  order  for  160.  The  suit,  however, 
was  not  dismissed,  but  was  merely  continued  to  the 
next  term.  And  the  order  for  860  was  not  presented 
or  paid,  but  was  returned  unpaid:  and  thus  the 
acrreement  was  not  executed.  Held,  that  the  com- 
plainants were  not  estopped  by  such  agreement 
from  prosecutinff  their  claim,  althousrh  one  of  the 
defendants  had  expended  money  relyiuff  on  the 
information  that  the  suit  had  been  settled,  it  not 
appearing  that  his  information  as  to  the  dismissal 
of  the  suit  came  from  the  complainants,  since,  hav- 
ing notice  of  the  existence  of  the  suit,  he  was  bound 
to  know  its  termination.  Borer  Iron  Co.  v.  Trout,  88 
Va.  887,  2  S.  £.  Rep.  718,  6  Am.  St.  Rep.  285. 

A  sale  of  land  to  satisfy  Judgments  was  confirmed, 
half  the  purchase  money  paid,  and  a  writ  of  posses- 
sion awarded.  Two  sons  of  the  former  owner,  15 
months  after  the  sale,  filed  a  bill,  claiming  portions 
of  the  land  under  oral  contracts  with  their  father, 
accompanied  by  full  payment  and  possession,  and 
conveyances  made  durinff  the  proceedings  under 
which  the  sale  was  made.  The  only  direct  testimony 
proving  the  sale  was  complainants'  own.  which  was 
materially  contradicted  by  written  evidence.  They 
pretended  to  have  paid  a  portion  of  the  money  to 
the  assiirnee  in  bankruptcy  of  their  father,  but 
neither  the  assiirnee's  nor  the  father's  testimony 
was  taken.  One  of  the  sons  was  a  defendant  to  the 
suits  in  which  the  sale  was  had,  and  present  at  the 
sale,  but  never  set  up  any  claim  to  the  land,  and 
the  father  admitted  ownership  in  his  answer.  Both 
complainants  were  in  the  vicinity  pendinfir  these 
proceedings,  and  must  have  known  of  them.  Held, 
tkat  this  evidence  would  not  sustain  the  bilL  McGee 
V.  Johnson.  86  Va.  101, 7  S.  E.  Bep.  874. 

8.  RelUuice  upoa  Act  or  RoprMeiitetioii.—No  con- 
cealment or  misrepresentation  can  have  the  effect 
of  barrtuff  the  riirhts  of  a  party,  unless  another  per- 
son is  thereby  induced  to  part  with  his  money,  or 
unless  it  be  so  gross  as  to  amount  to  fraud.  Stuart 
T.  Luddington,  1  Band.  408,  10  Am.  Dec.  560.    See 


Bepassv.  Bichmond  (decided  June  27, 1901),  99  Va  — . 

To  bind  one  by  estoppel  in  paii  from  statement  or 
conduct,  he  must  have  stated,  or  led  another  to 
believe  in,  something  as  a  fact,  and  that  other 
must  be  ignorant  of  the  contrary,  and  must  rely  on 
it,  and  act  to  his  injury  differently  from  what  he 
would  have  done  but  for  such  statement  or  conduct. 
Bettman  v.  Harness,  42  W.  Va  488,  26  S.  E.  Bep.  271. 

The  mere  statement  of  an  appellant  to  an  appel- 
lee that  he  did  not  intend  to  or  would  not  appeal 
does  not  prevent  an  appeal,  unless  there  was  a  con- 
sideration for  the  statement,  or  the  appellee  has 
acted  on  it  to  his  prejudice.  Southern  By.  Co.  v. 
aienn,  96  Va  809. 86  S.  E.  Bep.  896, 6  Va  Law  Beg.  822. 

C.  Acceptance  of  Conveyance  or  PoMMSIon. 
Estoppel   to   Deny  Title  from   Common   Soorce.— 

Where  the  plaintiff  and  defendant  claim  title  from 
the  same  source,  neither  can  question  its  vailidity. 
Boiling  V.  Teel,  76  Va  487. 

Estoppel  of  Tenant  to  Deny  Landlord*s  Title.~ln  an 
action  by  a  landlord  against  his  tenant,  whether 
the  action  be  debt  assumpsit,  covenant,  or  unlawful 
detainer,  where  neither  fraud  nor  mistake  is  shown 
in  the  procurement  of  the  lease,  no  proof  of  title  is 
required  by  the  landlord,  for  in  such  case  the  tenant 
is  estopped  from  denying  the  title  of  his  landlord. 
Voss  V.  King.  88  W.  Va  007. 18  S.  B.  Bep.  708. 

Where  a  person  claiming  title  to  land  takes  a 
lease  of  the  same  land  under  a  different  title,  in  the 
absence  of  fraud  or  mistake,  he  is  estopped  to  deny 
his  landlord's  title  or  possession.  Bodkin  v.  Arnold, 
46  W.  Va.  90.  80  S.  E.  Bep.  164. 

The  general  rule  that  a  tenant  cannot  deny  his 
landlord's  title  is  not  affected  by  the  fact  that  the 
tenant  is  in  actual  possession  under  a  contract  of 
purchase  at  the  time  he  accepts  the  lease.  Jordan 
V.  Katz.  89  Va  086.  16  S.  E.  Bep.  866;  Locke  v. 
Frasher.  79  Va.  409;  Emerlck  v.  Tavener,  9  Oratt. 
290,  66  Am.  Dec.  217. 

Estoppel  of  Trustee  to  Deny  Title  of  Benefidary.— 
The  acceptance  of  a  trust  estops  the  trustee  to  deny 
the  title  of  his  beneficiary.  Morris  v.  Morris  (W. 
Va.),  87  S.  E.  Bep.  570. 

D.  Estoppel  In  Insurance  Contracts.— Where  an  in- 
surance company  clothes  a  person  with  apparent 
authority  to  deliver  policies  and  receive  premiums, 
it  is  estopped,  after  the  policy  is  delivered  to  an 
innocent  holder,  to  set  up  the  defence  that  the 
agent  acted  without  written  authority.  Wythe- 
ville  Ins.,  etc.,  Co.  v.  Telger,  90  Va.  277, 18  S.  E.  Bep. 
196.  As  to  the  liability  of  insurer  for  acts  of  agents 
and  their  clerks,  see  Ooode  v.  Oa.  Home  Ins.  Co.,  92 
Va  892, 23  S.  E.  Bep.  744.  As  to  estoppel  of  executor 
of  insured  to  deny  right  of  Insurance  company  to 
indemnify  itself  against  judgments  recovered 
against  him  as  garnishee,  from  the  amount  of  the 
policy,  see  Spooner  v.  Hllblsh,  92  Va.  338,  28  S.  E. 
Bep.  751.  As  to  estoppel  in  insurance  contracts,  see 
generally,  monographic  note  on  "Insurance"  ap- 
pended to  Mutual,  etc.,  Soc.  v.  Holt,  29  Oratt.  612; 
McLean  v.  Piedmont,  etc..  Life  Ins.  Co.,  29  Oratt. 
861. 

When  Knowledge  of  Agent  Binds  Company.— Where 
the  agent  of  an  insurance  company  knows  the  real 
condition  of  the  risk,  his  knowledge  is  imputable 
to  the  principal  and  estops  him  from  setting  up  any 
warranty  inconsistent  therewith.  Morotock  Ins. 
Co.  V.  Pankey,  91  Va  260,  21  S.  E.  Bep.  487;  Lynch- 
burg Fire  Ins.  Co.  v.  West,  76  Va  575;  Wythevllle 
Ins.  Co.  V.  Stultz,  87  Va  029, 18  S.  E.  Bep.  77;  Manhat- 
tan Fire  Ins.  Co.  v.  WeiU,  28  Oratt  889.  See  Wooddy 
V.  Old  Dominion  Ins.  Co.,  81  Oratt  862.    See  espe- 
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cially.  monoffrapblc  note  on"  Insurance"  appended 
to  Assurance  Society  v.  Holt,  29  Qratt  612. 

Facts  relating  to  the  risk,  communicated  to  the 
asrent  of  an  insurance  company  before  or  at  the 
time  of  issuin£r  the  policy,  bind  the  company, 
whether  communicated  to  it  by  such  acent  or  not, 
unless  it  is  shown  that  special  limitations  on  the 
powers  of  the  asrent  were  known  to  the  assured. 
Mutual  Fire  Ins.  CJo.  v.  Ward.  06  Va.  281,  28  S.  E.  Rep. 
209;  Farmers*,  etc.,  Ins.  Ass'n  v.  Williams,  96  Va.  248, 
28  S.  £.  Rep.  214.  See  also,  McCall  v.  Ins.  Co.,  9  W. 
Va.287. 

Where  the  company's  affent  inspected  the  prop- 
erty, was  as  well  informed  as  to  its  cost  as  the  in- 
sured, and  concurred  in  her  estimate  and  inserted 
it  in  the  application,  the  company  is  estopped  to  set 
up  that  the  insured  exaffirerated  the  cost  of  the 
property.  Va.  F.  &  M.  Ins.  Co.  v.  Saunders,  86  Va. 
969,  11  S.  E.  Rep.  704. 

Where  an  incumbrance  on  the  property  was 
mentioned  to  the  acent  of  an  insurance  company  at 
the  time  of  the  application,  and  he  Informed  the 
insured  that  it  was  too  small  to  note  in  the  applica- 
tion, the  company  is  estopped  to  set  up  such  incum- 
brance as  a  defense  to  an  action  on  the  policy. 
Qeorffia  Home  Ins.  Oo.  v.  Ooode,  96  Va.  761,  80  S.  E. 
Rep.  866. 

NotwithstandiniT  the  provision  in  an  insurance 
policy  which  avoids  the  policy  if  there  be  "other 
insurance**  on  the  property,  unless  it  be  made 
known  to  the  company  and  endorsed  on  the  policy 
or  otherwise  acknowledged  in  writlnff,  if  the  exist- 
ence of  such  "other  insurance*'  was  communicated 
to  a  sreneral  a^ent  of  the  company,  the  company  is 
estopped  to  enforce  the  forfeiture,  although  the 
asrent  may  have  neirlected  to  communicate  his 
knowledge  to  the  company,  and  the  company  was 
in  iffnorance  of  the  fact  at  the  time  the  policy  was 
issued,  unless  the  limitation  upon  the  agent's  powers 
was  in  some  way  brought  home  to  the  assured. 
Mutual  Fire  Ins.  Co.  v.  Ward.  96  Va.  281,  28  S.  £.  Rep. 
209. 

Waiver  of  Condition.— Conditions  inserted  in  poli- 
cies of  ilre  insurance  for  the  benefit  of  Insurers 
may  be  waived  by  them,  and  so  may  forfeitures 
incurred,  and  such  waiver  may  be  in  writing,  or  by 
parol,  or  by  the  acts,  declarations,  or  course  of 
deailing  by  the  insurer  with  the  knowledge  of  the 
facts  constituting  the  breach,  and  when  so  waived 
the  insurer  will  be  estopped  from  setting  up  such 
conditions  or  forfeitures  as  defence,  when  sued  for 
subsequent  loss.  Qeorgla  Home  Ins.  Co.  v.  Kinnier, 
28  Qratt  88;  Morotock  Ins.  Co.  v.  Pankey,  91  Va.  280, 
21  S.  £.  Rep.  487. 

Where  a  policy  provides  for  suit  within  six  months 
after  loss,  and  there  is  a  promise  within  such  time 
to  pay  the  policy,  it  is  a  waiver  of  the  limitation 
and  estops  the  company  from  pleading  it  Gallo- 
way V.  Standard  Fire  Ins.  Co.,  45  W.  Va.  287.  81  S.  E. 
Rep.  969.  As  to  waiver  of  defects  or  informalities  in 
the  notice  and  proof  of  loss,  see  especially,  mono- 
graphic note  on  "Insurance"  appended  to  Mutual 
Assur.  Soc.  V.  Holt  29  Oratt  612. 

Payment  of  Premiums  and  AsteMments.— in  an 
action  on  a  policy  in  a  mutual  life  insurance  com- 
pany, which,  according  to  its  terms,  has  become 
forfeited,  by  reason  of  failure  to  pay  assessments, 
tf  the  plaintiff  relies  upon  a  waiver  of  such  forfei- 
ture, or  upon  an  estoppel  to  assert  it  it  is  not  suffi- 
cient in  order  to  overcome  such  forfeiture,  to  show 
former  indulgence  to  the  insured,  when  it  appears 
that  he  knew  when  his  assessments  fell  due  that' 


his  policy  stood  forfeited  for  failure  to  pay,  and 
that  his  restoration  to  membership  was  granted  as 
a  favor  to  him,  upon  a  proper  certificate  of  unim- 
paired health;  nor  is  it  sufilcient  to  show  former 
indulgence  to  other  members  of  which  plaintiff's 
intestate  had  no  knowledge.  Easley  v.  Valley  Mnt 
L.  Ass'n,  91  Va.  161.  21  S.  £.  Rep.  286. 

Where  a  policy  of  insurance  has  not  been  deliv- 
ered, and  the  blank  in  the  application  for  the 
amount  of  the  premium  has  not  been  filled,  there  Is 
no  such  acknowledgment  of  the  receipt  of  the  pre- 
mium as  will  estop  the  company  from  showing  by 
parol  evidence  that  the  premium  has  not  been  paid, 
or  the  payment  waived.  Mutual  Life  Ins.  Co.  v. 
Oliver,  96  Va.  446,  28  S.  E.  Rep.  604. 

Instructions.— It  is  not  error  to  refuse  to  girt  in- 
structions offered,  where  those  given  by  the  court 
clearly  and  plainly  announce  the  law.  And.  in  a 
motion  on  policy  of  insurance  to  recover  for  tbe  loss 
of  property  destroyed  by  fire,  it  is  not  error  to  so 
instruct  the  jury  as  to  permit  them  to  take  into  con- 
sideration all  the  dealings  of  the  parties,  the  knowl- 
edge of  the  insurer  of  the  character  of  the  property 
and  its  use,  both  at  the  time  of  the  Issuance  of  the 
policy  and  afterwards,  so  as  to  enable  them  to  deter- 
mine whether  or  not  the  insurer  became  estopped 
from  setting  up  the  breach  of  the  contract  relied  on 
as  a  defense.  Morotock  Ins.  Ca  v.  Pankey.  91  Va. 
260.  21  S.  E.  Rep.  487. 

Pleading  and  Evidence.— Estoppel  may  be  given  in 
evidence  by  the  plaintiff  only  when  the  defense  is 
the  general  issue.  When  defense  is  by  special  plea, 
matter  of  estoppel  must  be  set  up  in  special  replica- 
tion. Hayes  v.  Va.  Mutual  Protection  Ass*n.  76  Va. 
22& 

Where    Parol    Bvldence    Admissible.— Where   the 

agent  in  preparing  the  application  or  policy  fails  to 
follow  the  correct  descriptions  of  the  assured,  or 
where  he  uses  his  superior  knowledge  to  mislead 
the  assured  as  to  the  true  import  of  the  contract 
parol  evidence  is  admissible,  not  to  contradict  the 
writing,  but  to  prevent  its  use  as  equitable  estoppel 
Lynchburg  Fire  Ins.  Co.  v.  West  76  Va.  975. 

In  actions  upon  insurance  policies  It  is  permissible 
to  show  by  parol  evidence  that  representations, 
as  written  in  the  application  for  the  insurance, 
ought  not  to  be  used  against  the  assured  upon  tbe 
ground  of  equitable  estoppel.  Va.  F.  A  M.  Ins.  Oo. 
V.  Ooode,  96  Va.  762,  80  S.  E.  Rep.  870. 

B.  Estoppel  In  Contracts  of  Asency.— A  person 
accepting  the  benefits  of  a  contract  procured  by 
false  representations  cannot  repudiate  the  agency 
of  the  person  procuring  the  contract  Om^ens  v. 
Boyd  Land,  etc.,  Co.,  96  Va.  B60, 28  S.  E.  Rep.  050. 

As  between  principal  and  his  agent  a  traveling 
salesman,  if  a  current  account  be  rendered,  and  the 
agent  receiving  it  retains  it  beyond  such  time  as  is 
reasonable,  under  the  circumstances,  and  accord- 
ing to  the  usage  of  the  business,  for  examining  and 
returning  it,  without  communicating  any  ob]ecti<ms, 
he  is  considered  to  acquiesce  in  its  correctness, 
and  he  becomes  bound  by  it  as  an  account  stated. 
On  the  contrary,  if.  within  such  reasonable  time, 
he  calls  on  the  other  party  to  explain  it  or  objects 
to  such  account,  he  is  not  so  bound.  Shrewsbury  v. 
Tuf  ti,  41  W.  Va.  212,  28  S.  £.  Rep.  602. 

If  an  agent  notifies  his  principal  of  unauthorised 
acts  committed  by  himself,  the  principal,  to  escape 
responsibility  therefor,  must  promptly  repudiate 
the  same  before  the  rights  of  third  parties  are 
affected:  otherwise,  he  will  be  estopped  to  deny 
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that  sucli  acts  of  such  asrent  were  authorized. 
DewiniT  ▼.  Button  (W.  Va.).  87  S.  E.  Bep.  970. 

A  principal  who  holds  a  lien  on  real  estate  which 
has  been  purchased  by  one  who  has  assumed  the 
payment  of  the  lien  is  not  bound  by  the  undis- 
closed statements  of  an  asrent  acting  beyond  the 
scope  of  his  affency,  made  to  such  purchaser  before 
his  purchase,  as  to  the  amount  of  the  balance  due 
on  the  lien.  and.  in  a  suit  by  the  purchaser  against 
the  principal,  to  enjoin  the  enforcement  of  the 
lien,  a  mere  prayer  in  the  answer  of  the  principal 
for  a  personal  decree  airainst  the  purchaser  for  any 
balance  that  may  remain  after  exhausting  the  real 
estate,  does  not  operate  by  estoppel  or  otherwise 
to  prevent  the  principal  from  denyiuir  the  asrency. 
Day  T.  Buildlnff  Association,  96  Va.  484,  81  S.  £.  Bep. 
MK. 

As  to  estoppel  in  contracts  of  asrency,  see  srener- 
ally,  monosrraphlc  note  on  '*Airencies"  appended  to 
Silliman  v.  Fredericksburg,  etc.,  B.  Co.,  27  Gratt. 
119. 

P.  Estoppel  In  Partnership  Contracts.— Where  part- 
ners make  a  ralid  settlement  of  their  partnership 
transactions,  they  are  concluded  by  such  settlement 
as  to  any  matters  embraced  therein.  Foster  v. 
Bison,  17  GratL  8S1.  See  s-enerally,  monographic 
note  on  ^'Partnerships.'* 

O.  Bstoppel  In  Contracts  of  Mnniclpal  Corporations. 
—The  airents.  officers,  or  governing  body  of  a 
municipal  corporation  or  a  county,  cannot  bind  the 
corporation  or  county  by  a  contract  which  is  be- 
yond the  scope  of  its  powers.  Such  contracts  are 
fUtra  vires  and  void,  and,  in  actions  thereon,  the 
want  of  power  to  execute  is  a  complete  defense, 
and  the  county  or  corporation  is  not  estopped  from 
setting  it  up.  Alleghany  y.  Parrish,  98  Va.  615,  25  S. 
£.  Bep.  882.  See  generally,  monogranhlc  note  on 
"Municipal  Ck>rporations**  appended  to  Danville  v. 
Pace,  SSOratt.  1. 

The  books  kept  by  the  treasurer  are  conclusive 
evidence  of  the  balance  actually  in  the  treasury  at 
any  given  time,  both  against  the  treasurer,  and 
his  sureties,  without  being  pleaded  as  an  estoppel. 
Baker  v.  Preston,  Gilmer  2a5b 

The  fact  that  a  suit  to  enjoin  the  collection  of 
municipal  taxes  is  brought  against  a  town,  on  the 
ground  that  it  has  forfeited  its  charter,  does  not 
admit  that  the  charter  is  not  forft.ited.  Hornbrook 
V.  Town  of  Elm  Grove,  40  W.  Va.  548,  81  S.  E.  Bep. 
851. 

Dedication  to  the  Public— Bstoppel  to  Deny.— Where 
property  in  a  town  is  set  apart  for  public  use,  and 
is  enjoyed  as  such,  and  private  and  public  rights 
are  acquired  with  reference  to  it  and  to  its  enjoy- 
ment, the  law  presumes  an  acceptance  as  will 
operate  as  an  estoppel  in  pais,  and  preclude  the 
owner  from  revoking  the  dedication.  Harris  v. 
Com..  20  GratL  888;  Bichmond  v.  Stokes.  81  GratL 
718:  Bnntin  v.  Danville.  98  Va.  200.  24  S.  E.  Bep.  880; 
Norfolk  V.  Nottingham,  96  Va.  84.  80  S.  E.  Bep.  444; 
Balston  V.  Town  of  Weston,  46  W.  Va.  544,  88  S.  E. 
Bep.  826;  see  monographic  note  on  "Municipal  Cor- 
porations*' appended  to  Danville  v.  Pace,  25  Gratt. 
1.    See  also,  Benn  v.  Hatcher,  81  Va.  25. 

H.  Bstoppel  In  Contracts  of  Private  Corporations.— A 

corporation  may  contract  with  one  of  its  stockhold- 
ers as  with  a  stranger.  There  is  nothing  in  the 
mere  relation  of  stockholder  to  a  corporation 
which  will  estop  the  stockholder  from  asserting 
any  claim  aguinst  the  corporation  which  he  might 
under  similar  circumstances,   assert  against  an 


individuaL    Biggs  v.  EUiston,  08  Va.  404.   85  S.  E. 
Bep.  118. 

Where  a  vendor's  lien  exists  on  the  real  estate  of 
a  corporation,  represented  by  a  past  due  note,  and 
the  stockholders  agree  with  the  creditors  of  the 
corporation,  that  if  the  latter  shall  give  the  corpora- 
tion further  time,  the  corporation  will  satisfy  the 
vendor's  lien,  and  convey  its  property  free  from 
liens,  in  trust,  to  secure  those  creditors,  and  one  of 
the  stockholders  satishes  the  lien  and  takes  an 
assignment  thereof  to  himself,  he  is  estopped  from 
claiming  the  lien  as  his  own  property,  and  an 
assignee  from  him  without  notice,  if  the  note  be  past 
due,  or  an  assignee  from  him  with  notice,  if  the  note 
be  not  past  due.  stands  in  no  better  position  than 
his  assignor;  and  the  trust  deed  lien  of  the  creditors 
has  precedence.  Hardy  v.  Norfolk  Mfg.  Co..  80  Va. 
404. 

To  the  extent  of  his  stock,  each  stockholder  is 
liable  individually  for  the  debts  of  the  corporation. 
Where  a  stockholder  pays  a  debt  of  the  corporation 
and  takes  an  assignment  thereof  Xp  himself,  he  can- 
not^evive  the  debt  by  assigning  it  to  a  third  party. 
Hardy  v.  Norfolk  Mfg.  Co..  80  Va.  404.  See  mono- 
graphic note  on  "Stock  and  Stockholders"  appended 
to  Osborne  v.  Osborne.  24  Gratt.  892. 

As  to  what  Judgment  recovered  by  a  corporation 
will  operate  as  an  estoppel  to  allege  the  previous 
extinction  of  such  corporation,  see  May  v.  State 
Bank  of  N.  C,  2  Bob.  66. 

1.  PioadlngandEvldencs.— Matter  of  estoppel  may  be 
given  in  evidence  by  the  plaintiff  only  when  the 
defence  is  the  general  issue.  When  the  defence  is 
by  special  plea,  matter  of  estoppel  must  be  set  up  in 
special  replication.  Davis  v.  Thomas.  5  Leigh  1; 
Carroll  Co.  v.  Collier,  28  Gratt  802;  Hayes  v.  Va. 
Mutual  Protection  Ass'n,  76  Va.  225.  See  also,  Des- 
pard  V.  County  of  Pleasants,  28  W.  Va.  824;  Long  v. 
Campbell,  87  W.  Va.  665, 17  S.  E.  Bep.  197. 

Waiver  of  Errors  and  Objections.— A  submission  to 
arbitration  is  a  waiver  of  objections  to  previous 
proceedings  in  the  cause.  Ligon  v.  Ford,  5Munf. 
10. 

Where  a  decree  is  entered  for  less  than  the  party 
claims,  receiving  payment  of  the  sum  so  decreed  is 
not  a  waiver  of  errors,  nor  does  it  estop  him  from 
appealing  from  the  decree  as  to  sums  not  allowed. 
Southern  By.  Co.  v.  Glenn,  96  Va.  809,  86  S.  E.  Bep. 
895,  6  Va.  Law  Beg.  222. 

In  an  action  of  debt  on  a  bond,  the  defendant 
pleaded  that  the  bond  was  obtained  by  false  sug- 
gestions and  representations  by  the  plaintiff  "as 
per  preamble  in  the  said  bond."  The  plaintiff 
Joined  issue  as  to  the  fact  which  issue  was  found 
against  him  by  the  Jury.  Held,  that  the  plaintiff, 
by  Joining  issue  and  not  demurring,  had  waived 
any  estoppel  which  he  might  have  had  to  such  plea. 
Chew  V.  Moffett  6  Munf.  120. 

A  decree  was  entered  in  favor  of  the  plaintiff  for 
less  than  he  claimed,  and  the  defendant  procured 
a  suspension  of  the  decree  with  a  view  to  appeal. 
Before  the  appeal  was  had,  the  plaintiff  accepted 
from  the  defendant  satisfaction  of  the  decree,  but 
without  any  agreement  as  to  the  appeal.  Held,  that 
the  acceptance  of  such  satisfaction  was  not  a  release 
or  waiver  of  errors  by  the  plaintiff,  and  did  not 
estop  him  from  appealing  from  the  decree.  Morriss 
V.  Garland,  78  Va.  215. 

When  Parol  Evidence  Admissible.- Where  the  pur- 
chaser of  a  single  bill  claims  that  before  purchas- 
ing the  same,  he  informed  the  maker  of  his 
intention,  and  such  maker  replied  it  was  all  right 
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and  that  he  would  as  soon  pay  him  as  the  oriflrlnal 
payee,  which  is  denied  by  the  maker,  snch  claim 
must  be  sustained  by  a  preponderance  of  testimony 
to  constitute  an  estoppel.  Heavner  v.  Morgan,  41 
W.  Va.  428,  28  S.  E.  Rep.  874. 

Parol  evidence  to  establish  a  case  of  equitable 
estoppel,  and  upon  that  to  recover  in  ejectment,  is 
inadmissible.    Suttle  v.  R.  F.  A  P.  R.  Ck).,  76  Va.  284. 

A  party  to  instruments  in  writinfir,  in  the  absence 
of  all  pretence  of  fraud,  is  estopped  from  provinir 
that  he  did  not  read  the  instruments  before  execut- 
ing them,  and  thus  by  parol  obviate  the  effect  of 
written  evidence.  So.  Mut  Ins.  Co.  v.  Yates,  180ratt. 
686;  Ware  v.  Starkey,  80  Va.  192. 

Where  leiral  title  is  vested  in  a  person,  no  mere 
parol  disclaimer  can  divest  that  title.  A  disclaimer 
of  a  freehold  can  only  be  by  deed  or  in  a  court  of 
record.  Suttle  v.  R.  F.  &  P.  R.  CJo..  76  Va.  284;  Bryan 
V.  Hyre,  1  Rob.  M. 

V.  INCONSI5TENT  POSITIONS. 

A.  Effect  la  Same  Proceedings.  —  A  party  cannot 
assume  successive  positions  in  the  course  of  a  suit  or 
series  of  suits  in  reference  to  the  same  fact  or  state 
of  facts  which  are  inconsistent  with  each  other  and 
mutually  contradictory.  Having  assumed  one  posi- 
tion, he  and  his  privies  are  thereafter  estopped  from 
assuming  a  conflicting  position  touching  the  same 
subject-matter.  In  the  case  at  bar,  those  under 
whom  the  defendant  in  error  claims  having  hereto- 
fore recovered  damages  for  unlawfully  erecting  a 
dam,  he  is  now  estopped  from  recovering  damages 
for  failure  to  keep  in  repair  the  same  dam.  C.  & 
O.  Ry.  Co.  V.  Rlson,  W  Va.  — .  87  S.  E.  Rep.  890,  0  Va. 
Law  Reg.  666. 

Where  the  defendant  relies  on  an  Inquisition  and 
Judgment  of  the  court  authorising  the  construction 
of  a  mill  dam  as  the  grounds  of  his  defense,  he  can- 
not deny  the  ownership  of  the  land  by  the  applicant 
for  the  miU.    Calhoun  v.  Palmer,  8  Gratt.  88. 

Admissions  of  Statement  In  Pleading.— A  party  who 
files  a  petition  in  a  cause  praying  to  be  admitted  as 
a  party  defendant,  and  in  his  petition  admits  a  fact 
cannot  thereafter,  when  so  admitted,  deny  that  fact 
in  his  answer  to  the  bill.  McClanahan  v.  Hockman. 
96  Va.  892,  81  S.  E.  Rep.  516, 

The  fact  of  incorporation  of  a  company  or  the  ex- 
istence of  any  other  fact,  cannot  be  called  in  ques- 
tion by  a  party  who  has  alleged  that  fact  in  his 
pleading,  or  expressly  admitted  it  in  the  facts  agreed 
in  the  case.  National  Building,  etc.,  Ass*n  v.  Ash- 
worth,  91  Va.  706,  22  S.  £.  Rep.  621,  1  Va.  Law  Reg. 
519. 

Defendants  in  a  suit  in  chancery  who  deny  in 
their  answer  that  they  are  bound  by  a  personal  de- 
cree rendered  against  them  on  a  bond  in  a  foreclos- 
ure suit  in  another  state,  cannot  afterwards  claim 
that  the  bond  was  merged  in  the  decree  the  validity 
of  which  they  deny.  They  must  be  held  to  the  de- 
fences set  up  in  their  pleadings.  Tatum  v.  Ballard, 
94  Va.  870.  26  S.  E.  Rep.  871. 

Instructions.— After  verdict,  a  party  cannot  avail 
himself  of  an  erroneous  instruction  when  he  has 
asked  for  an  instruction  containing  the  same  error. 
After  inviting  the  court  to  commit  error,  he  cannot 
have  the  verdict  set  aside  for  the  error  into  which 
the  court  has  been  thus  misled.  Richmond  Trac- 
tion Co.  V.  Hildebrand,  96  Va.  22,  84  S.  E.  Rep.  888; 
Home  Ins.  Co.  v.  Slbert  96  Va.  408,  81  S.  £.  Rep.  619; 
Kimball  v.  Friend,  95  Va.  125,  27  S.  £.  Rep.  901. 

B.  Effect  on  Appeal.— Where  an  Instruction  has 
been  asked  for  by  a  party,  and  is  modified  by  the 


court  so  as  to  confirm  exactly  to  another  instmctlon 
asked  for  by  such  party  and  given  by  the  court,  be 
cannot  be  heard  in  the  appellate  court  to  object  to 
the  modification  which  thus  conforms  to  what  he 
has  asked  for  and  obtained.  B.  &  O.  R  Co.  ▼.  Few, 
94  Va.  82,  26  S.  E.  Rep.  406. 

One  is  estopped  to  deny  in  appellate  court  that  an 
injunction  was  providently  awarded,  or  that  the 
bond  was  proper  in  form  and  substance,  where  be 
has  sued  out  and  maintained  the  injunction  for  a 
long  time,  given  the  bond,  and  kept  and  used  the 
property.    Wray  v.  Davenport  79  Va.  19. 

C.  Effect  In  Another  Suit— A  person  who  relies  on 
an  adjudication  as  an  estoppel  cannot  dispute  the 
truth  of  a  material  fact  upon  which  such  adjudica- 
tion is  predicated.  Buford  v.  Adair,  48  W.  Va.  211, 
27  S.  E.  Rep.  980. 

The  vendee  of  property  sold  under  decree  in  a 
creditors'  suit  against  D.  had  notice  of  a  suit  set- 
ting up  the  claim  of  D.'s  children  thereto  in  the 
right  of  their  deceased  mother.  The  property  wa3 
deeded  to  such  vendee,  though  knocked  off  to  the 
insolvent  and,  as  he  had  asserted  title  as  the  actual 
purchaser  in  the  children's  suit  he  was  held  to  he 
estopped  to  deny  that  he  was  such  purchaser.  Simp- 
son V.  Dugger,  88  Va.  968, 14  S.  E.  Rep.  760l 

In  a  suit  in  chancery,  though  the  defendants  are 
in  default  the  record  of  proceedings  in  another 
suit  inUr  aU04  is  not  competent  evidence  against 
them.    Frazier  v.  Frazier,  2  Leigh  642. 

Where  the  assignment  of  a  chose  in  action  is 
absolute  in  its  terms,  and  Judgment  has  been  ob- 
tained thereon  in  the  name  of  the  assignor,  for  the 
benefit  of  the  assignee,  which  Judgment  has  subse- 
quently been  declared  void  in  a  suit  brought  by  the 
assignee  to  enforce  the  collection  of  said  Judgment 
out  of  the  lands  of  Judgment  debtor,  the  assignor  of 
the  debt  is  bound  by  the  decree  against  his  assignee, 
and  is  estopped  from  setting  up  said  Judgment  as  a 
lien  on  the  lands  of  his  Judgment  debtor,  even 
though  said  assignment  was  merely  a  collateral 
security  for  a  debt  or  Intended  to  carry  only  a  par- 
tial interest  The  assignor  and  assignee  are  at 
least  privies  In  the  transaction,  and  the  question  of 
the  lien  of  said  Judgment  is  ret  Judicata.  Cox  t. 
Crockett  92  Va.  60,  22  S.  E.  Rep.  84a 

A  party  to  a  suit  who  claims  title  adverse  to  a 
former  adjudication  of  the  court  by  which  he  Is  not 
bound,  cannot  rely  on  such  adjudication  as  an 
estoppel  against  parties  to  such  former  suit  An 
estoppel,  to  be  binding,  must  be  mutuaL  Buford  v. 
Adair,  48  W.  Va.  211,  27  S.  E.  Rep.  260. 

Admissions  or5tatenents  In  Pleadings.— Where  the 
defendants  in  a  suit  claim  under  a  third  person, 
they  are  not  estopped  by  statements  in  the  answer 
of  such  third  person  in  another  suit  as  such  sute- 
ments  have  only  the  effect  of  admissions  not  made 
in  the  pleadings  In  the  cause.  Tabb  v.  Cabell,  17 
Gratt.  16a 

A  tenant  obtained  an  injunction  to  restrain  a 
trespass  and  declared  in  his  bill  that  the  defendant 
was  a  sole  trespasser,  and  afterwards  brought  his 
action  against  his  landlord  for  committing  the 
trespass  and  dispossessing  him  of  the  property  he 
claimed  to  have  leased  from  him.  ITdd,  that  a  plea 
of  estoppel  in  the  second  action  to  deny  what  he 
claimed  in  the  first  was  properly  rejected.  Bob- 
recht  V.  Marling,  29  W.  Va.  766, 2  S.  E.  Rep.  817. 

A  conveyance  of  land  was  made  upon  considera- 
tion that  the  grantee  pay  the  grantor's  debt  and 
the  grantee  subsequently  conveyed  a  portion  to  the 
grantor's  mother  in  satisfaction  of  one  of  said 


506 


28  OR  ATT. 


Lbonard  V,  Hbkderson. 


331,  332,  333 


debts.  F.  and  Q..  creditors  of  the  grantor,  filed  a 
petition  in  ban^nptcy  to  set  aside  the  conveyance 
as  fraudulent.  A  compromise  was  made,  wherein 
tlie  bankruptcy  proceedings  were  abandoned,  and 
the  erantor^s  mother  ffare  her  notes,  with  the  land 
conveyed  to  her  as  security,  to  pay  certain  of  her 
sons*  debts.  Afterwards  another  creditor  sued, 
and  tbe  trust  property  was  sold  under  decree  of 
court  to  satisfy  his  debt,  and  F.  became  one  of  the 
purchasers.  Held,  in  an  action  by  another  creditor 
to  set  aside  all  these  conveyances  as  in  fraud  of 
creditors,  that  the  allegations  of  fraud  in  the  bank- 
ruptcy proceedings  instituted  by  F.  did  not  estop 
him  from  maintaininsr  that  he  was  an  Innocent  pur- 
chaser.   Fenn  v.  Penn,  88  Va.  801, 18  S.  E.  Rep.  707. 

A  party  in  a  suit  will  not  be  estopped  from  setting 
up  a  defence  on  the  ffround  that  it  is  inconsistent 
with  the  defence  he  made  in  another  suit  by  other 
plaintlfCs,  unless  the  fact  of  such  inconsistency 
distinctly  appears.  Nor  is  the  Jude^ment  in  the  first 
suit,  or  the  opinion  of  the  Judffe  in  it  competent 
evidence  for  the  plaintiffs  in  the  second  suit,  to 
show  the  nature  of  the  title  set  up  in  it  by  the 
defendants.    Barramin  v.  Clarke,  80  Oratt.  544. 

Where,  in  a  suit  by  a  depositor  ag'ainst  a  bank  to 
recover  a  balance  alleired  to  be  due,  the  plaintiff 
stated  that  the  suit  was  for  the  benefit  of  certain 
other  parties,  and  he  recovered  Judgment,  such 
statement  did  not  estop  him  from  claiming  the 
funds  in  a  subsequent  suit  in  which  the  bank  en- 
deavored to  set  off  against  the  balance  a  debt  due 
from  the  others,  the  depositor  explaining  that  what 
he  meant  was  that  In  case  he  failed  to  recover  the 
alleged  balance,  the  other  parties  would  be  liable 
for  it  to  him,  and  it  appearing  that  the  debt  due  the 
bank  had  been  contracted  prior  to  the  statement 
Nolting  V.  National  Bank  of  Virginia  (Va.).  87  S.  E. 
Bep.  804. 
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'Leonard  v.  Henderson. 

March  Term,  1878,  Richmond. 


I.  BJectHMnt  for  Rent— Saving  In  Pavor  of  Infanta, 
etc,  inapplicable.— The  saving  in  favor  of  infants, 
married  women  or  insane  persons  in  the  86th  sec- 
tion of  ch.  186  of  the  Oode,  in  relation  to  actions  of 
ejectment  does  not  apply  to  actions  of  ejectment 
brought  by  the  lessee  to  recover  possession  of  the 
leased  premises,  which  had  been  recovered  by  the 
landlord  under  the  10th  section  of*  ch.  188  of 
the  Oode. 

a.  Same— Same-Case  at  Bar.— H.  the  owner  of  a 
ground  rent  in  fee  secured  upon  a  lot  of  ground 
owned  in  fee  by  L.,  brought  ejectment  against  V., 
the  tenant  in  possession,  to  recover  the  lot  for  the 
failure  of  L.  to  pay  the  rent;  and  there  was  a 
Judgment  by  default  in  favor  of  H..  who  proved 
by  his  own  testimony  that  the  rent  was  due;  and 
there  was  no  sufficient  distress  upon  the  premises; 
and  H.  was  put  into  possession  of  the  premises. 
At  this  time  It.  was  an  infant  under  twenty-one 
years  of  age.  After  one  year  from  the  time  H. 
was  put  into  possession,  but  within  five  years 
after  L.  came  of  age,  he  brought  ejectment 
against  H.  to  recover  the  lot    Hkld: 

I.  Same    Same— Lessee  Barred  In  Twelve  Months.— 

li.  is  barred  by  the  statute,  ch.  188,  s.  17,  and 
cannot  recover. 

a.  Saao—Deteadaat— Tenant  In  Possession.— Though 
I4.  was  not  a  party  to  the  action  of  H.,  yet  V.,  the 


tenant  in  possession,  was,  and  that  under  s.  10 
of  ch.  188.  is  sufficient  And  the  proof  by  H 
was  sufficient 

In  April  1866  John  Leonard  broug^ht  his 
action  of  ejectment  in  the  Circuit  court  of 
Alexandria  county,  ag'ainst  Daniel  Carson, 
to  recover  a  lot  of  ground  in  the  city  of  Al- 
exandria; and  Willis  Henderson  made  him- 
self a  defendant  and  pleaded  '*not  guilty;" 
on  which  plea  issue  was  made  up. 

Upon  the  trial  of  the  cause  it  appeared 
both  the  plaintiff  and   the   defendant 

332  Henderson  claimed  under  a  deed  *ex- 
ecuted    in    October     1795,    by    which 

George  Coryell  and  wife  conveyed  to  Leon- 
ard Doutcher  the  lot  of  ground  in  question, 
reserving  a  perpetual  ground  rent  of  three 
pounds  twelve  shillings  current  money  of 
Virginia,  with  right  of  distress,  and  of 
forfeiture  and  re-entry  for  the  failure  to 
pay  the  rent  for  thirty  days  after  it  fell  due, 
and  no  effects  upon  the  premises  out  of 
which  the  rent  could  be  made.  Leonard 
had  become  the  owner  of  the  lot,  and  Hen- 
derson of  the  ground  rent. 

In  1855  Henderson  brought  his  action  of 
ejectment  in  the  Circuit  court  of  Alexandria 
county  against  Thomas  Valentine  to  recover 
the  said  lot.  Valentine  appeared  and  pleaded 
not  guilty ;  bttt  in  May  1856,  when  the  cause 
came  on  to  be  tried  he  withdrew  his  plea, 
and  the  record  says,  it  appearing  by  afiS- 
davit  that  the  rent  claimed  in  the  declara- 
tion was  due,  and  that  no  sufiScient  distress 
was  upon  the  premises,  the  court  rendered 
a  judgment  that  the  plaintiff  recover  pos- 
session of  the  lot,  with  costs.  In  July  1856, 
an  execution  was  issued  upon  this  judg- 
ment, directing  the  sheriff  to  put  Hender- 
son in  possession  of  the  lot ;  and  the  return 
of  the  sheriff  shows  that  this  was  done  on 
the  28th  of  July  1856. 

It  was  a  fact  ag^reed  in  the  case  that  at 
the  time  Henderson  instituted  his  action 
against  Valentine,  Leonard  was  under  the 
disability  of  infancy ;  and  that  he  instituted 
this  action  within  five  years  after  the  re- 
moval of  such  disability. 

After  the  evidence  had  been  introduced 
Henderson  moved  the  court  to  instruct  the 
jury  as  follows:  If  the  jury  believe  from 
the  evidence,  that  the  defendant  had  a  right 
of  re-entry  on  the  premises,  in  the  plaintiff's 
declaration  mentioned  and  described,  by 
reason  of  any  rent  issuing  thereout  being  in 
arrear;  or  by  reason  of  any  covenant  or 
condition  recovered  a  judgment  for  said 
premises,  and  had  execution  therefor, 

333  and  that  the  plaintiff  *or  other  person 
for  him,  did  not  pay  the  rent  in  arrear 

with  interests  and  costs,  nor  file  a  bill  in 
equity  for  relief  against  such  forfeiture, 
within  twelve  calendar  months  after  such 
execution  executed,  then  the  said  plaintiff 
is  barred  of  all  right,  in  law  or  equity,  to 
be  restored  to  the  said  premises,  and  can- 
not recover  in  this  action. 

The  court  refused  to  g'ive  the  instruction, 
and  the  plaintiff  excepted.  The  jury  there- 
upon found  a  verdict  for  the  plaintiff,  and 
that  he  was  entitled  to  the  premises  in  fee 
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simple ;  and  the  court   rendered  a  judg'ment 
accordingfly. 

Upon  the  petition  of  Henderson  he  was 
allowed  a  supersedeas  to  the  District  court 
of  Appeals,  at  Fredericksburg ;  where  the 
judgment  of  the  Circuit  court  was  reversed ; 
and  a  new  trial  of  the  cause  was  directed. 
And  then  Leonard  applied  to  this  court  for 
a  supersedeas ;  which  was  allowed. 

A.  &  C.  E.  Stuart,  and  C.  E.  Stuart,  jr., 
for  the  appellant. 

Lawrence  B.  Taylor,  for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

A  brief  statement  of  the  facts  of  this  case 
is  necessary  to  a  proper  understanding  of 
the  questions  to  be  decided.  In  the  year 
1795  George  Coryell  conveyed  to  Leonard 
Doutcher  a  lot  of  ground  contiguous  to  the 
Town  of  Alexandria,  reserving  an  annual 
rent  of  £3  12  shillings  current  money  of 
Virginia,  with  covenants  of  distress  and 
re-entry  for  non-payment.  In  the  year  18S5 
John  Leonard  had  become  the  owner  of  this 
lot  and  Willis  Henderson  the  owner  of  the 
rent.  How  these  parties  respectively  be- 
came so  entitled,  does  not  appear;  but  the 
fact  is  conceded.  In  January  of  the  same 
year  Henderson  filed  his  declaration  in 
334  ejectment  in  the  Circuit  *court  of  Al- 
exandria county  to  recover  the  lot  in 
question.  The  declaration  was  served  upon 
Thomas  Valentine  the  tenant  in  possession. 
He  appeared  and  pleaded ;  but  subsequently, 
at  the  May  term,  1856,  withdrew  his  plea. 
Henderson  having  made  affidavit  that  the 
rent  claimed  in  the  declaration  waa  in 
arrear,  and  no  sufficient  distress  on  the 
premises,  judgment  was  rendered  in  his 
favor;  execution  was  issued,  and  he  was 
placed  in  possession  in  July  1856.  He  re- 
mained in  possession  without  interruption 
until  the  year  1866 ;  when  the  present  action 
of  ejectment  was  brought  against  him  by 
Leonard  the  former  owner,  to  recover  back 
the  lot  in  question.  Leonard  claims  that 
in  1856  (and  the  fact  is  admitted,)  upon  the 
trial  of  the  first  ejectment,  he  was  an  in- 
fant, and  consequently  the  verdict  and 
judgment  in  that  case  cannot  bar  his  re- 
covery in  this,  nor  affect  his  right  of  prop- 
erty. In  support  of  this  view,  he  relies 
upon  the  36th  section  of  chapter  135  of  the 
Code  of  1849,  which  provides  that  a  judg- 
ment recovered  under  that  chapter  against 
an  infant,  a  married  woman,  or  insane 
person,  shall  be  no  bar  to  an  action  com- 
menced within  five  years  after  the  removal 
of  such  disability.  Does  this  section  apply 
to  the  case?  To  determine  that,  we  must 
advert  briefly  to  the  common  law  doctrines 
upon  the  subject  of  rent,  and  the  modifica- 
tion of  those  doctrines  as  effected  by  our 
statutes. 

At  common  law,  when  there  is  a  condition 
of  re-entry  reserved  for  rent  in  arrear,  the 
lessor,  upon  breach  of  the  condition,  may 
re-enter  and  re-occupy  the  demised  premises. 
Such    re-entry,  however,    was    always   at- 


tended with  great  particularity  and  many 
inconveniences.  A  formal  demand  of  the 
exact  rent  due  must  have  beeii  made — ^madeit 
a  convenient  time  before  sunset  on  the  day, 
and  at  the  place  stipulated  by  the  parties; 
and,  if  noplace  was. appointed,  at  the 

335  most  notorious  place  on  *the  premises. 
And  this  demand  must  have  been  ac- 
tually made,  though  the  possession  was 
vacant,  and  no  one  was  present  to  make  the 
payment.  These  requisites  being  complied 
with,  if  the  tenant  failed  to  pay  the  rent  in 
arrear,  the  forfeiture  was  complete:  the 
lessor  might  re-enter  at  once,  and  bring  his 
ejectment  to  obtain  the  actual  possession. 
1  Lomax  Digest,  Marg.  593 ;  Duppa  v.  Mayo, 
1  Wms.  Saund.  R.  2^. 

The  courts  of  common  law,  however,  often 
stayed  the  proceedings  in  the  action  of 
ejectment,  and  relieved  the  tenant  from  the 
forfeiture  upon  his  bringing  into  comt 
before  the  lessor  obtained  possession,  the 
rent  in  arrear,  and  making  compensation 
to  the  latter  for  all  the  damage  he  had  sus- 
tained. Courts  of  equity,  also  acting  upon 
the  idea  that  the  clause  of  re-entry  was 
inserted  mainly  for  the  landlord's  security, 
and  that  it  was  against  conscience  to  allow 
him  to  pervert  it  to  a  different  purpose, 
usually  granted  the  tenant  the  necessary 
relief,  upon  his  satisfying  the  rent  and 
paying  all  the  costs  incurred.  This  right 
of  the  tenant  was  without  limitation.  It 
continued  as  long  as  he  was  in  a  condition 
to  offer  the  landlord  satisfactory  indemnity. 
Taylor,  Landlord  and  Tenants,  495 ;  Bowser 
V.  Colby,  1  Hare's  R.  '109;  Atkins  v.  Chil- 
son,  11  Mete.  R.  112. 

These  doctrines  of  the  common  law  gave 
rise  to  statutes  in  England,  and  most  of 
the  American  States,  regulating  the  rights 
of  landlords  and  tenants  in  this  class  of 
cases.  The  provisions  contained  in  chapter 
138,  Code  of  1849,  relating  to  this  subject, 
are  taken  from  the  revised  statutes  of  New 
York,  which  are  transcripts  of  the  English 
statutes.  The  16th  section  of  that  chapter 
provides,  that  any  person  having  a  right 
of  re-entry,  by  reason  of  any  rent  being  in 
arrear,  may  serve  a  declaration  in  ejectment 
on  the  tenant  in  possession ;  or  if  the  pos- 
session be  vacant,  by  affixing  the  dec- 

336  laration   at  *any   notorious   place  on 
the  premises,    which-  service  shall  be 

in  lieu  of  a  demand  and  re-entry ;  and  upon 
proof  that  the  rent  claimed  was  due,  and  no 
sufficient  distress  on  the  premises,  and  also 
that  the  plaintiff  had  power  thereupon  to 
re-enter,  he  shall  recover  judgment  and 
have  execution  for  said  land.  The  I7th 
section  provides,  * 'should  the  defendant,  or 
other  person  for  him,  not  pay  the  rent  io 
arrear,  with  interest  and  costs,  nor  file  a 
bill  in  equity  for  relief  against  such  for- 
feiture, within  twelve  calendar  months 
after  execution  executed,  he  shall  be  barred 
of  all  right  in  law  or  equity  to  be  restored 
to  such  lands  or  tenements." 

It  will  be  perceived  that  these  sections 
make  a  material  change  of  the  common 
law  rules,  and  the  practice  of  the  courts. 
They  substitute  the  service  of  a  declaration 


508 


23  GRATT. 


Lbonard.z/.  Hbndbrson. 


337,  338, 339 


in    ejectment  on   the  tenant  in  possession, 
for  a  formal  demand  of  the  rent  and  a  re- 
entry ;  and  thus  relieve  the  landlord  of  many 
embarrassments  attending*   the   exercise  of 
that  rig^ht.     They  deprive  the  tenant  of  all 
claim    to   relief  in  courts  of  law  or  equity, 
unless  his  application  is  made  within  twelve 
months  after  execution  executed.     They  are 
applicable,    not  only  to  rents  arising  upon 
leases  for  life  or  years,  but  to  conveyances 
in  fee,  with  clauses  of  distress  and  re-entry. 
Van  Rensselaer  v.   Ball,  19  New  York,  100. 
In   Hutchings  v.    Lewis,    1  Burr.  R.  614, 
Ttord   Mansfield   said:  **The    true    end  and 
professed  intention   of  the    act  of   Parlia- 
ment was  to  take  off  from  the  landlord  the 
inconvenience     of    his   continuing    always 
liable    to  an    uncertainty    of    possession," 
*'from   its  remaining   in   the  power  of  the 
tenant  to  offer  him   a  compensation   at  any 
time,  in  order  to   found   an  application  for 
relief    in   equity,    and   to  limit  and  confine 
the  tenant  to  six  calendar  months  after  ex- 
ecution executed  for  his  doing  this ;  or  else 
that  the  landlord  should  from  thence- 
337      forth  hold  the  ^demised  premises  dis- 
charged from  the  lease. '  *     It  is  fair  to 
presume  that  the  Legislature   had  the  same 
object    in   view   in   incorporatinjz*   into  our 
Code    the    provisions   herein    berore    cited. 
If,  however,  the   construction   sought  to  be 
g'iven    to    the   36th   section   of  chap.  135  be 
correct;  if   the   saving   in    that  section,  in 
favor    of    infants    and    others,    applies   to 
ejectments  brought  under  chapter  138,  it  is 
apparent  that  the  landlord  is  thereby  placed 
in  a  worse  condition  than  at  common   law. 
Although   the  rent  may  have  been  long  in 
arrear,  and  no  distress  on  the  premises,  the 
tenant  of  an   infant    (under  this  construc- 
tion)   may,    after    the   lapse  of  more  than 
twenty  years,  bring  his  ejectment,    and  be 
restored  to  the  land,  without  compensating 
the    landlord   for  his  damage  or  losses  sus- 
tained, or  even  paying   the  rent  in  arrear. 
In  the   case  of  married  women  and  persons 
insane,  who  are  also  embraced  by  that  sec- 
tion,   such   recovery   mig'ht  be  had  without 
any  terms  imposed,   even  after  the  lapse  of 
fifty  years.    This  goes  far  beyond  the  prac- 
tice of  courts  of  law  or  equity   in  any  case. 
These  courts,  as  has  been  seen,   only  inter- 
posed   in  behalf  of  the    tenant,    upon  the 
terms   of   his  satisfying  the  rent  due  and 
any  damages  sustained   by    his   omission. 
The  error  of  this  construction   is  the  more 
palpable    when    it    is   considered    that  the 
landlord,    instead   of   his  ejectment,    may, 
under  our^statutes,  still  resort  to  his  remedy 
by   actual   re-entry.     A    certificate   of   the 
facts  is  required  to  be  returned  to  the  proper 
clerk's   ofiice,    and  publication   made   in  a 
newspaper.     After  this  is  done,  if  the  ten- 
ant, or  some  one  for  him,  does   not  pay  the 
rent     and    costs    within     twelve    calendar 
months,  he  is  forever  barred  of  all  claim  to 
the  land  in  law  or  equity.     In  the  event  the 
landlord  adopts  this  remedy,  as  he  certainly 
may,  where  the  possession  is  vacant,  what 
becomes  of  the  rights  of  the  infant?    Where 
is    the   exception  in  his  favor?    It  is 
338      certainly  not  to  be  *found  in  the  36th 


section  already  cited.  That  section  only 
applies  to  judgments  recovered  against 
infants,  married  women,  and  persons  non 
compos  mentis.  There  is  no  saving  in  their 
favor  in  any  of  the  statutes,  in  case  of 
mere  entry  by  the  landlord.  And  we  are 
brought  to  the  conclusion  that  the  judgment 
of  a  competent  court  is  of  no  effect  against 
the  infant,  while  the  mere  private  act  of 
the  landlord  is  conclusive  of  his  rights. 

The  36th   section,    so  much  relied  on  by 
the   plaintiff   in    error,    is  taken  from  the 
provisions   found   in   the    Revised   Code  of 
1819,  upon  the   subject  of    Writs   of  Right. 
That    section,    as   it   now  stands  in  chap. 
135,  Code  of  1849,  applies  only  to  judg'ments 
in  ejectment  brought  under  that  chapter  as 
a    substitute  for  the  Writ  of  Right  and  the 
former  action   of   ejectment.     The   various 
provisions  of  chapter  138  in  respect  *^to  re- 
entry, ' '  contained  all  the  statutory   law  on 
that  subject.     They  were  intended   to  em- 
brace   fully    the   rights    and    remedies    of 
landlords   and    tenants.      As   they    impose 
limitations  without  any  saving  or  exception, 
the  presumption  is,  that  none  was  intended. 
And  this  upon  the  principle  that  when  the 
matter  is  regulated   by   statute,  the  limita- 
tion   will   run  even  ag'ainst  infants,  except 
where  they  are  specially  exempted  from  its 
operation.      General    words    of    a    statute 
must  receive   a  general  construction;  and 
unless  there   can    be   found  in  the  statute 
itself   some   ground   for  restraining^   it,   it 
cannot   be  restrained  by  arbitrary  addition 
or   retrenchment.     It    was  declared  by  Sir 
Eardley    Wilmot,    in   the    House  of  Lords, 
that  infants,  like   other  persons,    would  be 
barred  by  an  act  for  limiting  suits  at  law, 
if  there  was  no  saving  clause  in  their  favor. 
The    same   doctrine    is  recognized  by   the 
American   authorities.     Angell  on  Lrimita- 
tion,  sec.  194 ;  Taylor  on   Infancy  A  Cover- 
ture, p.  160-162,  U  109-113. 
339         *It  may  be  conceded,  however,  that 
the   judgment   in    the  first  ejectment 
is  not  an    absolute  bar  to  an  action  by  the 
infant  within  the  prescribed  period.     Still, 
it   does   not     necessarily    follow   that    the 
plaintiff  is  entitled  to  recover  in  this  case. 
If  the  rent  was  in  arrear,    and  no  sufficient 
distress   on  the  premises,    the   grantor,  or 
those  claiming  under,    had   the  right  to  re- 
enter and   re-occupy    the   premises   by   the 
express  provisions  of  the  deed.     This  right 
could   not   be    affected,    or  in  any  manner 
restricted,  because   in  the   course  of  events 
an  infant  acquired  title  to  the  property.     If 
a  feoffment  be  made,   reserving  rent  with  a 
condition  of  re-entry  in  default  of  payment, 
if  the  person  entitled   under  the   feoffment 
be    an    infant   and   fail   to  pay,  his  laches 
will  bar  him.     Coke   Utt.    246   b.     And   so 
the  grantee  of  an   estate,    subject  to  a  con- 
dition,   is   bound   to  perform  it,  though  an 
infant  or  feme   covert.     4   Kent  Com.  125 ; 
Griffin  v.  Griffin,  1  Sch.  A  Lref.  R.  362.     It 
is  clear,    then,    that  infancy  alone  will  not 
prevent  a  forfeiture   of  the  estate.     And  if 
in  such  case  the  landlord   re-enter  and  re- 
occupy  the  premises,    or  obtain   possession 
under  ejectment,  all  his  proceedings  being 
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regular,  that  possession  will  avail  him  as 
effectually  as  thoug-h  an  adult  were  the 
claimant.  The  only  question,  then,  is  as 
to  the  regularity  of  the  proceedings  in  the 
first  ejectment. 

It  is  objected,  first,  that  the  declaration 
was  not  served  upon  the  real  owner,  but 
upon  a  person  having  no  connection  or 
privity  with  him ;  and  that  no  guardian 
ad  litem  was  appointed  for  the  infant.  It 
is  sufficient  to  say,  the  statute  provides 
that  the  declaration  may  be  served  upon 
the  tenant  in  possession.  No  other  mode 
of  service  is  prescribed  where  the  premises 
are  occupied,  and  none  other  would  be  reg- 
ular. No  notice  is  required  to  be  given  to 
the  owner.  The  plaintiff  is  not  authorized 
to  bring  him  before  the  court,  and  as 

340  a   necessary   consequence,  *can  have 
no  guardian   ad  litem   appointed   for 

him,  though  an  infant. 

It  is  also  objected,  there  was  no  sufficient 
proof  of  any  rent  in  arrear.  The  statute 
provides  that  in  case  of  judgment  by  de- 
fault, the  plaintiff  may  prove  by  his  own 
affidavit  that  the  rent  claimed  was  due,  and 
no  sufficient  distress  upon  the  premises. 
This  judgment  is  substantially  a  judgment 
by  default;  the  defendant  having  with- 
drawn his  plea.  The  affidavit  of  the  plain- 
tiff states  that  the  rent  was  in  arrear  for 
seven  years,  the  amount  due ;  and  that  at 
no  time  since  it  was  in  arrear  could  any 
sufficient  distress,  to  make  any  part  of  the 
rent,  be  found  on  the  premises.  In  Jackson 
V.  Wilson,  3  John  Cas.  295,  the  court  said : 
It  would  presume  the  first  judgment  regu- 
lar, and  that  every  thing  necessary  to  en- 
title the  landlord  to  recover,  had  been 
performed.  It  would  consider  the  necessary 
affidavit  as  having  been  filed ;  or  if  other- 
wise, that  all  the  requisites  attending  an 
actual  entry  at  common  law  were  previously 
complied  with.  In  the  present  case  it  is 
not  necessary  to  rely  upon  any  such  pre- 
sumption, as  the  proceedings  in  the  first 
ejectment  appear  to  have  been  in  strict 
compliance  with  the  statute.  The  defend- 
ant's instruction  does  not  assume  that  the 
judgment  in  that  case  is  conclusive.  It 
asks  the  court  to  tell  the  jury,  if  they  be- 
lieved the  defendant  had  a  right  of  re-entry 
into  the  premises,  by  reason  of  any  rent 
being  in  arrear,  thnt  the  defendant  recov- 
ered a  judgment  for  said  premises,  and  had 
execution  therefor,  and  that  the  plaintiff, 
or  other  person  for  him,  did  not  pay  the 
rent  in  arrear,  nor  file  a  bill  in  equity  for 
relief  within  twelve  months,  the  plaintiff 
is  barred  of  all  right  in  law  or  equity  to  be 
restored  to  the  premises;  and  could  not  re- 
cover. The  instruction  substantially  fol- 
lows the  language  of  the  statute.  There  is 
no  valid  reason,  as  the  record  is  now 

341  presented,    why    it   should  *not  have 
been  given,  unless  the  infancy  of  the 

plaintiff  protected  him.  This,  I  have  al- 
ready attempted  to  show,  does  not  relieve 
the  tenant  or  grantee  of  the  obligation  to 
pay  the  rent  according  to  the  contract;  nor 
does  it  impair  the  force  and  effect  of  a 
judgment  in   ejectment  fairly  recovered  by 


reason  of  its  non-payment.  I  am,  there- 
fore, of  opinion,  the  judgment  of  the  FHs- 
trict  court  was  right,  and  must  be  affirmed. 

Judgment  of  the  District  court  affirmed. 


342 
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March  Term.  1878,  Richmond. 


I.  Gate  at  Bar— Bill  for  DI«covcry— Avennents  lB«rfll- 
dent.— W.  executor  of  M.  flies  a  bill  affalnst  6.  in 
which  he  says  that  his  testator  in  his  ilfetime 
owned  a  number  of  bonds  or  notes  amounting  to 
about  $4,000,  which  were  drawn  payable  to  bim. 
and  were  in  his  possession  a  few  days  before  bis 
death.  That  after  his  death  they  were  in  the 
possession  or  under  the  control  of  said  O..  and 
were  not  assigned  to  him;  and  that  G.  gave  no 
consideration  for  them.  The  averments  do  not 
make  a  case  against  G.,  and  do  not  entitle  the 
plaintiff  to  any  discovery  or  relief  against  blm. 

a.  Same— Same— Answer  Denies  Allegations  of  Bll^— 
Latter  Most  Bo  Proved.— The  bill  further  alleges 
that  the  bonds.  &c.,  were  the  property  of  M.  at  his 
death,  and  became  assets  of  said  estate  wbicb 
should  come  to  plaintiffs*  hands:  that  he  is  enti- 
tled to  know  what  bonds  of  said  M.  said  G.  holds, 
and  to  recover  them  for  the  said  M.*s  estate.  And 
he  calls  for  a  full  answer.  G.  answers  and  denies 
that  he  had  in  his  possession  or  under  his  control, 
at  the  time  of  M.*s  death,  or  at  any  time  since, 
any  bonds  which  were  at  his  death  his  property, 
or  to  which  plaintiff  as  hts  executor  or  otherwise 
had  any  right,  title  or  interest.  These  ayermente 
of  the  bill  are  facts,  and  necessary  to  sustain  it 
and  being  positively  denied  by  the  answer,  mnst 
be  proved. 

3.  Same— Same  — Same  — Whole  Answer  Taken  To- 
gether.—The  defendant,  having  denied  the  allega- 
tions of  the  bill,  proceeds  to  state  that  the  bonds 
were  the  property  of  M.  and  were  given  to  him  by 
M.,  and  when  and  how  it  was  done.  The  whole 
statement  must  be  taken  together  as  his  answer. 


*Antwer  in  Chancery.— See  monographic  noU 
appended  to  Tate  v.  Vance,  S7  Gratt.  571;  /ool-nol^  to 
Corbin  v.  Mills,  19  Gratt  488. 

Qlfts—PosMMion— Inter  Vivoo— Mortis  Cmbso.— In 
Yancey  v.  Field,  85  Va.  768,  8  S.  E.  Rep.  721.  the 
court  said:  **In  Lee  v.  Boak.  11  Gratt  18S,  the  gift 
was  held  good,  because  there  the  bonds  and  other 
evidences  of  the  debts  forgiven  in  that  case  were 
actually  delivered  by  the  donor  to  the  donee:  and 
so  in  Morrison  v.  Grubb,  83  Gratt  812,  where  the 
donor  delivered  to  the  donee  a  pocket-book  contain- 
ing the  bonds  in  question,  saying,  'Here,  Joe.  take 
this,  take  it  home  with  you  and  keep  it':  these 
words  being  construed  as  importing  a  gift,  although 
the  word  'give'  was  not  used.'* 

See  also,  Thomas  v.  Lewis,  89  Va.  79, 15  S.  E.  Rep. 
889,  which  cites  Lee  v.  Boak,  11  Gratt  182,  as  author- 
ity for  the  proposition  that  all  valid  gifts,  except 
by  will,  must  be  attended  by  delivery  of  possession; 
and  which  cites  Lee  v.  Boak,  11  Gratt  182^  and  also 
the  principal  case,  as  authority  for  the  proposition 
that  as  far  as  the  delivery  of  possession  is  concerned 
there  is  no  distinction  to  be  made  between  donations 
inter  vivoM  and  mortis  eauta,  but  that  the  same  kind 
of  delivery  of  possession  which  is  necessary  to 
make  good  the  one  is  necessary  to  make  rood  the 
other. 
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In  March  1860  Archibald  J.  Wightman 
and  Joseph  Wig^htman,  executors  of  Joseph 
Morrison,  deceased,  filed  their  bill  in  the 
Circuit  court  of  Loudoun  county  against 
Jos.  P.  Grubb,  in  which,  after  stating  the 
death  of  said  Morrison  in  March  1856,  his 
will,  and  their  qualification  as  his  execu- 
tors, they  charge   that   their    testator 

343  *owned     a    considerable    number    of 
bonds  which  he  had  in  his  possession 

within  a  few  days  of  his  death,  and  that 
after  his  death  they  were  found  to  be  in  the 
possession  of  a  certain  Joseph  P.  Grubb, 
who  still  retains  them.  That  with  the  ex- 
ception of  a  few  of  the  bonds  they  are  un- 
able to  ascertain  from  the  defendant,  or  in 
any  other  way,  any  account  thereof.  They 
charge,  however,  that  there  are  now,  or 
have  been,  since  the  death  of  said  Morrison, 
about  $4,000  worth  of  bonds  in  the  said 
Grubb 's  possession,  d^-awn  by  the  obligors 
therein,  payable  to  said  Morrison,  and  that 
Grubb  has  no  assignment  and  gave  no  con- 
sideration for  them.  They  claim  the  said 
bonds  as  of  the  estate  of  said  Morrison ; 
that  the  same  was  the  property  of  said 
Morrison  at  his  death,  and  became  assets 
of  said  estate  which  should  come  to  their 
hands.  And  making  said  Grubb  defendant 
they  call  upon  him  to  answer  specifically  as 
if  each  allegation  of  the  bill  were  the  sub- 
ject of  a  special  interrogatory;  and  they 
pray  that  he  may  be  compelled  to  produce 
with  his  answer  all  the  bonds  in  his  posses- 
sion payable  to  the  late  Joseph  Morrison ; 
and  that  the  court  will  decree  the  delivery 
of  them  to  the  plaintiffs ;  and  for  general 
relief. 

Grubb  answered  the  bill.  He  says:  That 
he  had  not  in  his  possession,  or  under  his 
control,  at  the  time  of  the  death  of  the  said 
Joseph  Morrison,  or  at  any  time  since  his 
death,  any  bonds  which  were  at  the  death 
of  said  Joseph  Morrison  his  property,  or 
to  which  the  complainants  as  his  executors 
or  in  any  other  character  have  any  right, 
title  or  interest.  It  is  true  Joseph  Morrison 
died  on  the  8th  of  March  1856,  having  made 
his  will ;  by  which  it  will  be  seen  he  gave 
to  the  complainants  a  large  portion  of  his 
estate,  worth,  as  respondent  charges,  from 
eight  to  ten  thousand  dollars  at  least.  They 
were  his  nephews,  as  was  the  respondent, 
and  as  he  avers  his  favorite  nephew ; 

344  and   yet  nothing   is   left  *him  by  the 
will.     He  says  he  had  rendered  many 

services  to  his  uncle  Joseph  Morrison,  and 
it  was  hip  declared  intention  long  before 
his  death  to  make  a  provision  in  his  life- 
time for  respondent  to  an  amount  something 
like  equal  to  that  which  by  his  will  he  made 
to  each  of  the  complainants.  He  at  one 
time  authorized  a  neighbor  of  his  to  pur- 
chase for  respondent  a  tract  of  land  adjoin- 
ing the  lot  on  which  respondent  lived,  at  a 
cost  of  about  $4,000,  but  the  negotiation 
was  not  closed  because  the  owner  declined 
selling  at  that  time. 

A  very  short  time  before  his  death,  and 
when  satisfied  he  had  but  a  short  time  to 
live,  he  requested  one  of  his  neighbours 
who  was   with  him,  to  overlook  one  of  his 


drawers  and  hand  him  a  tin  box ;  he  un- 
locked the  box  and  took  out  a  bundle  of 
papers,  and  requested  his  neighbour  to  select 
from  it  the  bonds  and  notes  which  were  in 
it ;  which  he  did,  and  handed  them  to  Morri- 
son, who  then  handed  to  him  his  pocket-book 
and  the  same  notes  he  had  handed  to  him, 
and  told  his  neighbour  to  put  the  notes  in 
his  pocket-book ;  which  was  done,  and  the 
pocket-book  with  its  contents  was  handed 
back  to  Morrison,  who  put  it  in  the  tin  box 
and  locked  it  up,  saying  I  will  keep  them 
till  Joe  Grubbs  comes,  and  then  I  will  give 
them  to  him. 

Joseph  Morrison  died  on  Saturday.  On 
the  Saturday  preceding  he  had  a  severe 
hemorrhage.  On  the  Tuesday  before  his 
death  respondent  paid  him  a  visit.  He  re- 
mained until  late  in  the  evening,  and  just 
before  he  left  him  his  uncle  unlocked  his 
drawer  and  took  out  of  it  the  pocket-book 
into  which  the  bonds  and  notes  had  been 
put  as  above  stated,  and  handed  it  to  re- 
spondent, saying  as  he  did  so,  '^here  Joe, 
take  this,  take  it  home  with  you,  and  keep 
it.*'  Respondent  did  not  open  the  book 
until  he  arrived  at  home,  when  he  opened 
it  in  the  presence  of  his  family,  when  he 
found  it  contained  bonds  and  notes  in- 
cluding interest  to  about  the  amount 
345  *of  $4,000.  He  declines  to  produce 
and  file  the  bonds  unless  expressly 
ordered  by  the  court  so  to  do. 

The  plaintiffs  excepted  to  the  answer, 
because  the  bonds  were  not  produced  with 
it ;  and  2d :  Because  it  does  not  furnish  any 
description  of  them  or  any  discovery  of  the 
several  bonds,  the  amounts  and  obligors  in 
each,  or  to  whom  they  are  severally  paya- 
ble. They  also  filed  an  amended  bill ;  but 
the  allegations  as  to  the  bonds  seem  to  be 
about  the  same  as  in  the  original  bill. 

The  court  sustained  the  exceptions  to  the 
answer;  and  the  defendant  thereupon  an- 
swered, setting  out  a  description  of  the 
bonds,  and  brought  them  into  court. 

Many  witnesses  were  examined  by  both 
the  plaintiffs  and  defendant.  The  defend- 
ant introduced  the  evidence  of  Joseph  R. 
Moore,  the  neighbour  referred  to  in  his  an- 
swer, who  stated  what  occurred  between 
Joseph  Morrison  and  himself,  as  it  is  stated 
in  the  answer.  There  is  some  other  evi- 
dence which  goes  to  show  a  purpose  on  the 
part  of  Morrison  to  give  some  bonds  to  the 
defendant ;  and  there  is  proof  of  his  having 
authorized  the  purchase  of  a  piece  of  land 
with  the  intention  to  give  it  to  the  defend- 
ant. 

The  plaintiffs  introduced  a  number  of 
witnesses  to  show  by  circumstances,  that 
the  statement  of  the  answer,  and  of  Moore 
should  not  be  credited;  but  it  is  impossible 
to  give  them ;  and  they  were  met  on  the 
part  of  the  defendant,  by  other  witnesses  to 
disprove  the  plaintiff's  conclusions. 

The  cause  came  on  to  be  heanS  on  the  9th 
day  of  March  1868,  when  the  court  dismissed 
the  bill;  but  without  costs.  And  the  ex- 
ecutors thereupon  applied  to  this  court  for 
an  appeal;  which  was  allowed. 
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346  *M.  Harrison,  for  the  appellants. 

Hun  ton  and  R.   T.    Scott,    for   the 
appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

Joseph  Morrison  was  the  owner  of  a 
considerable  real  estate,  which  he  disposed 
of  by  will,  and  appointed  appellants  his 
executors,  whom  he  made  also  devisees,  and 
his  residuary  legatees.  They  filed  their 
bill,  and  afterwards  an  amended  bill,  in 
the  Circuit  court  of  Loudoun  county,  against 
Joseph  P.  Grubb,  the  appellee,  in  which 
they  allege  that  their  testator  in  his  life- 
time owned  a  number  of  bonds  or  notes 
amounting  to  about  $4,000,  which  were 
drawn  payable  to  him,  and  were  in  his  pos- 
session a  few  days  before  his  death.  That 
they  were,  after  his  death,  in  the  possession 
or  under  the  control  of  said  Grubb,  and 
were  not  assigned  to  him ;  and  that  he  gave 
no  consideration  for  them. 

Thus  far  the  bills  do  not  make  a  case 
against  the  appellee.  The  averments  do 
not  show  them  entitled  to  any  discovery  or 
relief  against  him.  Interest  in  the  subject 
of  the  suit,  or  a  right  in  the  thing  de- 
manded, are  essentially  necessary  to  sustain 
a  bill ;  and  if  they  are  not  fully  shown  by 
the  bill  itself  the  defendant  may  demur. 
Mitford*s  Eq.  Plead,  top  p.  177,  Library 
Edition.  It  might  be  true  that  the  decedent, 
in  his  lifetime,  was  the  owner  of  bonds 
which  he  had  in  his  possession  a  few  days 
before  his  death ;  and  that  those  bonds  came 
into  the  possession  of  the  defendant  without 
assignment,  and  that  he  paid  no  considera- 
tion for  them ;  all  of  which  may  be  true, 
and  not  incompatible  with  his  right  of 
property  in  them.  Indeed,  he  having  the 
possession  without  the  imputation  of  any 
fraud  or  unfairness  in  its  procurement,  it 
is  prima  facie  evidence  of  his  right  of 
property.     The  bills  do  not,  therefore, 

347  thus  far  upon  *their  face,  show  a  right 
in  the  plaintiffs  to  the   possession  of 

the  bonds  in  question,  or  a  right  to  call 
upon  the  defendant  concerning  them;  and 
without  further  averments  they  are  conse- 
quently demurrable.  But  they  do  allege 
further,  that  they  **were  the  property  of 
said  Morrison  at  his  death,  and  became 
assets  of  said  estate  which  should  come  to 
their  hands."  And  they  allege  that  they 
^'are  entitled  to  know  what  bonds  of  said 
Morrison  said  Grubb  holds,  and  to  recover 
them  for  the  said  Morrison's  estate."  And 
they  call  upon  the  defendant  to  answer  their 
bill  as  specifically  as  if  each  allegation 
were  the  subject  of  special  interrogator^' : 
And  their  prayer  is  that  he  be  compelled  to 
produce  with  his  answer  all  the  bonds  in  his 
possession  payable  to  the  late  Josph  Mor- 
rison ;  and  that  the  court  may  decree  the 
delivery  of  said  bonds  to  them;  and  for 
general  relief. 

The  defendant,  in  his  answer,  denied  that 
he  had  in  his  possession,  or  under  his  con- 
trol, at  the  time  of  Joseph  Morrison's  death, 
or   at   any  time  since  his  death,  any  bonds 


which  were  at  his  death  his  property,  or  to 
which  the  complainants,  as  his  executors, 
or  in  any  other  character,  have  any  right, 
title  or  interest.  This  is  a  positive  denial 
of,  and  directly  responsive  to  the  last  al- 
legation above  mentioned,  as  contained  in 
the  bill.  And  it  is  a  material  allegation; 
so  material  that  without  it  the  bill  would 
have  been  demurrable. 

But  it  is  contended  that  it  is  not  an  al- 
legation of  a  fact,  but  only  an  inference  of 
law  from  the  facts  previously  alleged.  But 
we  have  seen  that  the  facts  previously  al- 
leged do  not  justify  such  an  inference  of 
law.  If  it  had  been  alleged  only  as  an  in- 
ference of  law,  it  would  have  raised  this 
question  of  law,  whether,  upon  the  facts 
alleged,  the  bonds  were  the  property  of  the 
decedent   at   his  death,    and   became 

348  assets  to  which  his  executors  *were 
entitled?  And  in  that  case,  for  rea- 
sons before  given,  we  think  the  bill  would 
have  been  demurrable.  But  we  do  not  re- 
gard it  as  merely  the  allegatioil  of  an  in- 
ference of  law  from  the  facts  before  alleged, 
but  as  a  distinct  substantive  allegation, 
that  the  bonds  were  the  property  of  the 
decedent  at  his  death,  and  that  his  executors 
were  entitled  to  them  as  assets.  And  the 
facts  before  averred  are  relied  on  as  tending 
to  sustain  that  allegation.  But  they  are 
not  sufficient  of  themselves.  There  is  an 
important  link  in  the  chain  wanting;  the 
averment  that  the  appellee  did  not  acquire 
the  title  or  beneficial  interest  in  these  bonds, 
by  the  transfer  and  delivery  to  him  by  the 
decedent  in  his  lifetime.  That  deficiency 
is  not  supplied  by  the  averments,  that  they 
were  *'not  assigned  to  him,  and  that  ''he 
gave  no  consideration  for  them,"  because 
the  right  might  have  passed,  as  well  by 
transfer  and  delivery,  as  by  assignment, 
and  by  gift  as  well  as  by  sale.  But  the 
defect  we  think  is  supplied  by  the  general 
averment  under  consideration,  which  nega- 
tives the  idea  that  they  passed  by  gift  or 
otherwise  to  the  appellee,  by  the  act  of  the 
decedent  in  his  lifetime. 

The  allegation  in  the  bill  that  the  bonds 
in  question  were  the  property  of  the  dece- 
dent at  the  time  of  his  death,  is  not  only  an 
averment  of  the  inference  of  law,  but  it 
includes  all  the  facts  necessary  to  such  an 
inference.  It  is  in  fact  an  averment  that 
the  decedent  did  no  act  in  his  lifetime,  by 
which  his  right  of  property  in  said  bonds 
was  extinguished,  or  transferred  to  the  de- 
fendant by  gift  or  otherwise.  And  this 
allegation  is  positively  denied  by  the  an- 
swer. And  whilst  it  admits  that  the  dece- 
dent was  the  owner  of  the  bonds  and  had 
possession  of  them  until  a  few  days  before 
his  death,  it  says  uno  flatu  that  he  trans- 
ferred and  delivered  them  to  him  shortly 
before  his  death,  as  a  gift.     We  think 

349  the  *whole  should  be  taken  tog^ether 
as  the  answer  of  the  defendant,  re- 
sponsive to  the  allegations  of  the  bill ;  just 
as  if  evidence  had  been  offered  to  prove  that 
the  defendant  had  admitted  that  he  had  the 
bonds  in  possession,  by  gift  from  the  de- 
cedent shortly  before  his  death.     It  would 
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be  improper  to  allow  the  first  part  of  his 
declaration  as  to  the  possession,  and  to  ex- 
clude the  latter  part  as  to  the  means  by 
which  he  obtained  it.  Fletcher  &  al.  v. 
Froggr^tt,  2  Car.  &  Payne,  568;  Randle  v. 
Blackburn,  5  Taunt,  245 ;  Blount  v.  Burrow, 
1  Vesey,  jr.,  R.  546;  Hill  v.  Chapman,  2 
Bro.  ch,  C.  612 ;  Tate  v.  Hillbut,  4  Bro.  ch. 
C.  286. 

The  answer  also,  in  confirmation  of  its 
direct  responses  to  the  allegations  of  the 
bill,  avers  affirmatively  what  occurred  be- 
tween decedent  and  others  bearing-  on  the 
subject  of  the  gift,  and  the  fact  of  his  hav- 
ing possession  of  the  bonds  being  known 
to  others  before  the  death  of  decedent ;  also 
that  he  and  the  plain tijffs  were  equally  near 
of  kin  to  decedent,  being  his  nephews ;  that 
he  was  his  favorite  nephew;  and  that  de- 
cedent had  some  time  previous  to  this  gift, 
authorized  a  friend  to  purchase  a  tract  of 
land  for  him,  at  a  cost  of  about  the  amount 
of  said  bonds,  who  failed  to  effect  the  pur- 
chase in  consequence  of  the  owner  declining 
to  sell ;  and  that  it  was  the  purpose  of  his 
uncle  to  give  him  what  he  intended  to  give 
him,  in  his  lifetime ;  and  to  give  to  plain- 
tiffs by  his  will  what  he  intended  for  them ; 
and  that  his  bequests  to  each  of  them  were 
at  least  equal  in  value  to  the  bonds  he  gave 
to  him. 

The  court  is  of  opinion,  that  the  weight 
of  the  testimony  is  in  support  of  these 
affirmative  allegations,  and  that  it  is  cor- 
roborative of  so  much  of  the  answer  as  is 
responsive  to  the  allegations  of  the  bill; 
and  that  the  answer  is  evidence  so  far  as  it 
is  responsive,  though  the  bill  is  not  a  pure 
bill  of  discovery;  and  according  to 
350  the  *well  established  rule,  so  far  as  it 
is  responsive,  it  is  to  be  taken  as  true, 
unless  it  be  contradicted  by  two  witnesses, 
or  one  witness  and  ^corroborat  g  circu  m- 
stances.  Fant  v.  Miller  &  Mayhew,  17 
Gratt.  187. 

But  if  the  answer  is  not  so  responsive  to 
the  bill,  as  to  throw  upon  the  plaintiffs  the 
onus  of  disproving  the  statement  in  the 
answer  that  the  bonds  were  delivered  to 
the  defendant  by  the  decedent  in  his  life- 
time as  a  gift,  by  two  witnesses,  or  by  one 
witness  and  corroborating  circumstances, 
it  at  least  traverses  the  allegation  of  the 
bill,  that  the  said  bonds  were  the  property 
of  the  decedent  at  his  death,  and  are  assets 
of  his  estate  belonging  to  the  plaintiffs. 
And  the  defendant  having  possession  of 
them  under  a  claim  of  ownership,  (it  is  not 
material  that  it  should  be  bv  donatio  causa 
mortis,  if  it  is  inter  vivos, }  which  posses- 
sion he  is  proved  to  have  had  before  the 
death  of  decedent,  and  no  fraud  or  unfair- 
ness being  shown  or  alleged  in  the  procure- 
ment of  the  possession,  the  onus  is  upon 
the  plaintiffs  to  prove  their  allegation  that 
they  were  the  property  of  the  decedent  at 
his  death ;  which  we  think,  in  this  case,  is 
not  proved  by  showing  by  the  admission  of 
the  defendant  or  otherwise,  that  they  were 
property  of  decedent  several  days  before 
his  death.  The  admission  that  they  were 
the  property  of  the  decedent  several  days 


before  his  death,  cannot  be  taken  to  be  an 
admission  of  the  allegation  of  the  bill  that 
they  were  the  property  of  the  decedent  at 
his  death,  because* it  is  accompanied  with 
the  declaration  of  the  defendant,  that  they 
were  afterwards,  in  the  lifetime  of  the  de- 
cedent, delivered  to  him  as  a  gift.  And  it 
matters  not  whether  it  was  a  gift,  causa 
mortis  or  inter  vivos. 

The  statement  in  the  answer  that  the  said 
bonds  were  delivered  to  the  defendant  by 
decedent  as  a  gift  is  supported,  we  think, 
by    the  preponderance  of  evidence  in    the 

record.  Although  in  delivering  the 
351      pocket-book   containing    *the    bonds, 

to  the  defendant,  he  did  not  use  the 
word  **jrive,"  but  according  to  the  aver- 
ment of  the  answer  accompanied  the  deliv- 
ery with  these  words:  **Here  Joe,  take  this, 
take  it  home  with  you,  and  keep  it,"  we 
are  clearly  of  opinion  that  these  words, 
taken  in  connection  with  the  other  evidence 
of  the  previous  acts  and  declarations  of  in- 
tention by  the  decedent,  and  surrounding 
circumstances,  must  be  interpreted  to  im- 
port a  gift.  Upon  the  whole,  we  are  of 
opinion  that  there  is  no  error  in  the  decree 
of  the  Circuit  court  to  the  prejudice  of  the 
appellants. 

Decree  affirmed. 


352       *Dobson  v.  Culpepper  &  Wife.* 
March  Term,  1878,  Riclimond. 

CMC  at  Bar— Sale  of  Wife's  Land— UnUwful  Detainer. 

— C.  and  wife  sell  her  land  to  D.,  but  do  not  con- 
vey it  to  him.  D.  fails  to  comply  with  his  con- 
tract; and  C.  and  wife  convey  the  land  to  O. 
the  son  of  Cs  wife;  and  then  C.  and  wife  brinfir 
unlawful  detainer  affainst  D.  to  recover  the  land. 
Hxld: 

I.  Same— Same— Same— Defense. —If  D.  had  complied 
with  his  contract,  so  that  he  was  entitled  to  a 
conveyance,  he  miffht  have  set  up  the  defense 
under  the  statute  In  this  proceeding. 

a.  Same— Same— Same— Same.— Thouffh  D.  cannot 
question  the  title  of  C.  and  wife  as  at  the  time  of 

*Por  ^monoi^apblc  note  on  Unlawful  Detainer,  see 
end  of  case. 

Appellate  Court— Demurrer  to  Bvldence.  —  Back- 
house V.  Selden,  20  Qratt.  68K,  citins^  the  principal 
case  as  authority,  said,  "The  whole  matter  of  fact 
and  law  in  this  case  having  been  submitted  to 
the  court,  neither  party  requirinir  a  jury,  and 
the  Judsrment  of  the  court  helnir  upon  the  evi- 
dence which  is  certified  in  the  bill  of  exceptions 
as  all  the  evidence  in  the  cause,  the  bill  of  excep- 
tions must  be  regarded  as  a  demurrer  to  the 
evidence,  by  the  plaintiff  in  error."  See  also,  Ran- 
dolph V.  Lonffdale  Iron  Co.,  84  Va.  459,  5  S.  £.  Rep. 
80;  Weiss  v.  Hobbs,  84  Va.  490.  5  S.  E.  Rep.  307;  foot- 
note to  Backhouse  v.  Selden,  20  Qratt.  566.  But  see 
monographic  note  on  "Bills  of  Exceptions**  appended 
to  Stoneman  v.  Ck>m.,  35  Grate  887,  where  the  above 
laid  down  principle  is  placed  under  the  exceptions 
to  the  old  rule  in  Virfflnia  when  the  evidence  was 
certified.  This  has  now  become  the  statutory  rule 
in  Virginia  (Va.  CJode  1887,  %  3484). 
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tbe  sale,  he  may  show  in  his  defense  that  they 
had  since  conveyed  the  land  to  Q. 
3.  Same— 5«me— Same— in  Whose  Name,— By  their 
conveyance  to  Q,  C.  and  wife  lost  their  right  to 
recover  the  land  from  D. :  and  the  action  should 
have  been  in  the  name  of  G.;  and  D.  could  not 
question  the  title  of  G. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  the  court. 

Seawell,  for  the  appellant. 

Godwin  &  Crocker,  for  the  appellees. 

MONCURE,  P. ,  delivered  the   opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Gloucester  county, 
affirming  a  judgment  of  the  county  court  of 
said  county,  in  favor  of  the  plaintiffs 
against  the  defendant  in  that  court,  in  an- 
action  of  unlawful  detainer,  to  recover 
possession  of  a  tract  of  land  lying  in  said 
county.  The  case  was  tried  upon  the  gen- 
eral issue ;  and  the  parties,  by  consent, 
353  entered  of  record,  *waived  the  right 
to  have  a  jury;  and  thereupon  the 
whole  matter  of  law  and  fact  was  heard 
and  determined,  and  judgment  given  by 
the  court.  No  exception  appears  by  the 
record  to  have  been  taken  to  the  said  judg- 
ment, or  to  any  ruling  of  the  court  in  the 
progress  of  the  trial.  There  is  copied,  after 
the  judgment  of  the  county  court,  in  the 
transcript  of  the  record,  what  is  certified 
by  the  clerk  to  be  **the  evidence  adduced 
upon  the  trial  of  the  foregoing  case;*'  but 
it  is  not  made  a  part  of  the  record  by  any 
order  or  act  of  the  court ;  and  unless  it  can 
be  considered  as  made  a  part  of  the  record 
by  consent  of  the  parties,  there  is  certainly 
nothing  in  the  case  that  can  show  any  error 
in  the  judgment,  and  it  must,  of  necessity, 
be  affirmed.  But  in  the  petition  to  this 
court  for  a  supersedeas  to  the  judgment  of 
the  Circuit  court,  it  is  said  that,  **when  the 
county  court  rendered  its  judgment  neither 
of  the  counsel  for  plaintiffs  or  defendant 
being  present,  no  statement  of  the  evidence 
heard  at  the  trial  was  certified  by  the  court. 
But  a  statement  of  all  the  evidence  offered 
at  the  trial  was  written  out  by  the  counsel 
for  the  plaintiffs,  signed  by  him,  the  coun- 
sel for  Dobson,  and  the  judge  of  the  court, 
and  presented  and  used  by  the  parties  at 
the  hearing  before  the  Circuit  oourt,  and  is 
now  with  the  record  of  the  case,  as  used 
before  the  Circuit  court."  And  in  the  ar- 
gument of  the  case  before  this  court,  no 
objection  was  made  to  the  correctness  of 
what  is  said  in  tbe  petition  as  aforesaid, 
but  the  said  statement  of  the  evidence  was 
treated  by  the  counsel  on  both  sides  as 
being  properly  a  part  of  the  record.  How- 
ever Irregular  this  may  be,  we  must,  there- 
fore, consider  the  case,  as  if  a  bill  of  ex- 
ceptions had  been  taken  to  the  judgment 
of  the  County  court,  and  the  said  evidence 
had  been  set  out  and  certified  in  said  bill. 
So  considering  the  case,  we  have  now  to 
enquire,  whether  there  be  any  error  in  the 
judgment. 


354  *Before  we  enter   upon   this  enquiry 
we  will  notice   an   agreement  sign^ 

by  the  parties  by  their  counsel,  and  placed 
by  them,  with  their  notes  of  argument,  in 
the  hands  of  the  court  to  be  acted  upon  as 
we  might  think  proper.     That  agreement  is 
in  these  words:  **We  the  undersigned  coun- 
sel for  appellant  and   appellees,    in  Dobson 
V.  Culpepper   &    wife,    agree   and   request, 
that  in  the  event  the  court  shall  reverse  the 
decision   of   the    Circuit    court    below,   on 
the  point  that  the  action  is  brought  by  the 
wrong    parties,    the   court   shall   decide  all 
the  points  in   the    case   upon    the  merits  of 
the    case.      We     do   this    from    the    fact, 
that  the  subject   matter   is  small,  and  that 
the  pecuniary   circumstances  of  our  clients 
are  such   as    to   illy   afford  farther  costs  in 
the  premises."     We  will   comply  with  this 
request;  but  in  doing  so  will   first  consider 
the  case  upon  the  merits ;  that  is,   whether 
the    defendant    in    the    court   below,   who 
is  the  plaintiff  in   error   here,    Dobson,   is 
entitled  to  the  possession  of  the  property  in 
controversy;  and    if    not,    then,    secondly, 
whether  the  plaintiffs  in   the  court  below, 
who  are  the  defendants  in  error  here,  Cul- 
pepper and  wife,  are  entitled  to  such  pos- 
session,   or  rather   were   so  entitled  when 
the  action  was  brought.     If  Dobson  be  not 
so  entitled,  then  Culpepper  and  wife,  with 
whom    or   with   one   of  whom,    Culpepper, 
Dobson    made   a  contract   to   purchase  the 
land  in  controversy,  on  the  28th  day  of  De- 
cember 1860,  are  entitled,   unless  they  lost 
their  title  by  reason  of  the  deed  of  gift  made 
by  them  for  the  land  to  Walter  T.    Simcoe, 
dated  the  31st  day  of  August  1869,  and  con- 
stituting a  part  of  the  evidence  in  the  case; 
the   said   Dobson   contending   that  if  he  is 
not  entitled,  then  the   said   Simcoe  is  en- 
titled  by   virtue  of  the   said  deed  of  gift, 
and  not  the  said  Culpepper  and  wife.    Then 
we  proceed  to  enquire : 
f^irst :  Is  the  said  Dobson  entitled  to  the 
possession  of  the  said  land"^ 

355  *On  the  28th  day  of  December  1860, 
Dobson  contracted  with  Culpepper  to 

purchase  the  said  land  of  them  at  the  price 
of  $275,  of  which  the  sum  of  S80  was  pay- 
able in  cash,  and  the  balance,  $195,  twelve 
months  after  date ;  and  on  the  same  day, 
Culpepper  and  wife  executed  a  receipt  to 
Dobson  for  the  $80,  the  cash  payment,  and 
for  his  note  at  twelve  months  for  the  said 
balance  of  $195;  about  the  same  time,  it 
seems,  Dobson  received  possession  of  the 
land,  and  has  been  in  possession  of  it  ever 
since,  but  has  never  received  any  deed  for 
it.  Culpepper  and  wife,  not  having,  as  he 
says,  received  any  part  of  the  purchase 
money  from  Dobson  for  the  land,  not  even 
the  cash  payment  of  $80,  made  a  formal 
demand  upon  him  for  possession,  in  July 
1870,  which  possession  he,  Dobson,  refused 
to  deliver,  and  he  has  held  the  land  ad- 
versely" to  the  claim  of  Culpepper  and  wife 
ever  since.  On  the  1st  day  of  April  1872, 
they  brought  this  action  of  unlawful  de- 
tainer against  him  for  the  land. 

There  can  be  no  doubt,  and  it  is  not  con- 
troverted, but  indeed  admitted,  by  the  conn- 
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ael  for  Dobson,  that  either  Culpepper  and 
wife  or  their  donee  Simcoe  are  entitled  to 
recover  the  said  land  of  him  in  an  action 
of  unlawful  detainer,  unless  at  the  time  of 
the  bringing*  of  such  action  there  had  been 
such  payment  or  performance  of  what  was 
contracted  to  be  paid  or  performed  on  the 
part  of  the  vendee,  as  would  in  equity  en- 
title him,  or  those  claiming  under  him,  to 
a  conveyance  of  the  legal  title  of  such  land 
from  the  vendors,  or  those  claiming  under 
them,  without  condition,  according  to  the 
Code  of  1860,  chapter  135,  section  20.  That 
provision  of  the  Code  is  contained  in  the 
chapter  concerning  the  action  of  ejectment ; 
but  it  is  not  confined  to  that  action,  either 
in  its  literal  terms,  or  its  substantial  mean- 
ing. It  applies,  as  well  to  the  action  of 
unlawful  detainer,  as  to  the  action  of  eject- 
ment, which  are  concurrent  remedies  in 
such   a    case   as   this.      Williamson, 

356  *tru8tee,  v.  Paxton,  trustee,  18  Gratt. 
475,  505.     A  vendor  of  land  who  had 

put  the  purchaser  in  possession,  whilst  the 
contract  remains  executory  has  the  legal 
title  as  to  such  purchaser;  and  unless  the, 
said  provision  of  the  Code  apply  to  the  case, 
may  demand  possession  of  the  purchaser, 
and  recover  it  of  him  by  an  action  of  eject- 
ment or  unlawful  detainer ;  at  least,  unless, 
since  the  date  of  the  purchase,  the  interest 
of  the  vendor  in  the  land  has  terminated, 
or  been  transferred  by  him  to  another. 
That  the  vendor  may  recover  possession  of 
the  land  in  an  action  of  ejectment  in  such 
a  case  is  clearly  shown  by  the  case  Burnett 
V.  Caldwell,  9  Wall.  U.  S.  R.  290 ;  and  the 
case  just  cited  from  18  Gratt. ,  shows  that 
there  is  no  difference  between  ejectment 
and  unlawful  detainer  in  this  respect. 
Whether  such  subsequent  transfer  would 
destroy  the  right  of  such  recovery  by  the 
vendor  himself,  is  a  question  to  be  hereafter 
considered. 

But  it  is  contended  in  behalf  of  Dobson 
in  this  case,  that  there  has  been  such 
payment  or  performance,  or  at  least  a  ten- 
der or  offer  of  such  payment  or  perform- 
ance, of  what  was  contracted  to  be  paid 
or  performed  on  his  part,  as  would,  in 
equity,  entitle  him  to  a  conveyance  of  the 
legal  title  of  the  land  from  the  vendors  or 
those  claiming  under  them  without  condi- 
tion ;  and  that  therefore  there  can,  accord- 
ing to  the  aforesaid  provision  of  the  Code, 
be  no  recovery  of  the  land  against  him  at 
law  any  more  than  in  equity,  by  the  vend- 
ors or  any  claiming  under  them.  On  the 
other  hand  it  is  contended  by  Culpepper 
and  wife  that  no  part  of  the  purchase  money 
has  ever,  in  fact,  been  paid  by  Dobson. 
How  stands  the  case  upon  the  record? 

If  we  regard  this  case  as  upon    evidence 

embodied   in    a   bill   of  exceptions  to   the 

judgment   of  the  court  below,  which  is  the 

most  favorable  view  that  can  be  taken  of  it 

for  the  plaintiff  in  error,  Dobson,  we 

357  must  consider  it  *as  upon  a  demurrer 
by  him  to  the  evidence ;  and  so  must 

regard  as  true  all  the  evidence  that  is 
against  him,  and  disregard  all  the  evidence 
that  is  in  conflict  therewith.     In  that  view 


of  the  case,  we  must  regard  as  true  the 
evidence  of  Culpepper  himself,  who  proves 
that  not  a  dollar  of  the  purchase  money  has 
ever  been  paid,  but  on  the  contrary  that 
Dobson  yet  owes  him,  in  addition  to  the 
purchase  money  of  the  land,  (considering 
the  contract  as  still  in  force,)  $70,  the 
amount  of  two  notes  of  Dobson  which  were 
transferred  to  him.  He  says:  *^The  under- 
standing of  all  the  parties  to  the  contract 
was,  that  Mr.  Dobson  was  to  pay  for  the 
tract  of  land  in  twelve  months ;  and  if  he 
failed  to  pay  for  it  in  twelve  months,  he 
was  to  be  considered  a  renter  from  the  ex- 
piration of  the  twelve  months,  at  the  sum 
of  $40  per  year.  He,  the  witness,  further 
says  that  no  money  was  paid  to  him  or  his 
wife  by  Dobson,  at  the  time  of  the  pur- 
chase ;  that  he  and  his  wife  agreed  to  take  a 
lot  of  furniture  valued  at  $125,  in  part  pay- 
ment of  the  purchase  money,  which  said 
lot  of  furniture  was  to  be  delivered  to  them 
in  a  few  days,  but  has  never  been  delivered. 
According  to  this  evidence,  Dobson  is  not 
only  not  entitled  to  the  land  in  law  or 
equity,  but  is  largely  indebted  to  Culpepper 
and  wife  for  rents  and  otherwise. 

But  even  if  we  regard  the  evidence  of 
Dobson  himself,  which  is  directly  in  con- 
flict with  the  evidence  of  Culpepper,  and 
with  other  evidence  in  the  case,  it  certainly 
does  not  show  full  payment  of  the  purchase 
money,  or  even  payi^ent.  of  any  part  of  it, 
except  the  cash  payment  of  the  $80  men- 
tioned in  the  receipt,  and  $75  which  he  says 
he  let  Mrs.  Culpepper  have  in  1864,  while 
her  husband  was  from  home,  and  in  the 
Confederate  lines.  This  $75  was  no  doubt 
Confederate  money,  and  worth  little  or 
nothing.  The  witness  further  says,  that 
he  had  become  security  for  the  plain- 
358  tiff,  Z.  Culpepper,  in  a  bond  *to  Mrs. 
Williamson,  on  which  bond  a  judgment 
was  recovered  on  the  15th  of  January  1866, 
for  $137  with  interest  from  the  29th  day  of 
April  1861  till  paid,  and  costs  $6  72 ;  that 
he  would  not  pay  the  whole  of  the  purchase 
money  for  the  tenement  in  controversy, 
while  that  judgment  was  unpaid ;  but  he  had 
offered,  if  plaintiffs  would  consent  for  him 
to  settle  the  judgment  out  of  what  he  owed 
for  **Cuba,"  he  would  pay  the  balance; 
which  offer,  plaintiffs  refused  to  accept. 
That  he,  the  defendant,  had  agreed  to  let 
plaintiffs  have  some  furniture^  but  before 
he  could  deliver  it,  the  war  commenced,  and 
thereby  he  was  prevented  from  delivering 
it.  The  defendant  further  stated  on  cross 
examination,  that  after  the  5th  of  March 
1869,  the  date  of  a  certain  deed  made  by 
him,  he  became  an  involuntary  bankrupt ; 
that  he  did  not  name  the  tenement  in  con- 
troversy in  the  schedule  of  property  rendered 
by  him  in  the  court  of  bankruptcy ;  that 
his  assignee  in  bankruptcy  had  not  claimed 
the  said  tenement ;  and  that  he,  the  defend- 
ant, had  received  a  discharge  under  the 
bankrupt  law  of  the  United  States.  The 
defendant  does  not  pretend  that  he  evei* 
paid  a  dollar  of  the  debt  for  which  he  says 
he  became  bound  as  surety  as  aforesaid; 
and    having    received    his    discharge  as  a 
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bankrupt,  he  can  never  have  it  to  pay.  His 
omission  of  any  reference  to  the  land  in  his 
schedule,  seems  to  be  a  disclaimer  by  him 
of  any  interest  therein.  This  evidence  of 
the  defendant,  if  taken  alone  and  fully 
credited,  would  certainly  make  out  no  title 
in  him,  in  law  or  eqjuity,  to  the  land,  and 
shows  that  he  would  be  found  to  be  indebted 
to  the  plaintiffs  on  a  settlement  of  all  ac- 
counts between  them  in  regard  to  the  land. 
The  other  evidence  in  the  case  tends 
rather  to  support  the  evidence  of  Culpepper 
than  that  of  Dobson,  and  to  show  that  noth- 
ing was  ever  paid  by  Dobson  for  the 

359  land  *but  $75  in  Confederate  money, 
worth  little  or  nothing,   and  perhaps 

two  bottles  of  brandy,  which  he  let  Mrs. 
Culpepper  have  in  1864,  during  the  absence 
of  her  husband.  John  T.  Daniels,  who 
wrote  and  witnessed  the  contract,  says  he 
saw  no  money  pass ;  and  from  the  evidence 
of  John  S.  Stubbs,  the  counsel  for  Dobson, 
it  appears  probable  that  the  $80  mentioned 
in  the  receipt  as  having  been  paid,  was  not 
in  fact  paid,  but  was  intended  to  be  paid  in 
furniture,  which  Dobson  himself  admits 
was  never  delivered. 

The  merits  of  this  case,  therefore,  are 
clearly  against  the  plaintiff  in  error,  Dob- 
son, who  has  no  titles  to  the  land  in  law  or 
equity.  And  the  only  remaining  question 
is,  whether  this  action  was  brought  by  the 
wrong  parties,  in  beiyg  brought  b3'  Cul- 
pepper and  wife,  the  vendors  of  Dobson, 
instead  of  being  brought  by  Simcoe,  their 
donee. 

We  have  no  doubt  but  that  this  action 
was  brought,  as  it  certainly  was  prosecuted, 
with  the  knowledge  and  perhaps  the  assent, 
and  for  the  benefit  of  Simcoe.  He  was  a 
witness  for  the  plaintiffs  in  the  action, 
gave  testimony  in  support  of  their  claim, 
and  set  up  none  for  himself.  It  is  not  pre- 
tended by  Dobson  that  he  ever  paid  any 
rent  to  Simcoe  for  the  land,  or  that  Simcoe 
ever  claimed  any  rent  of  him.  Under  these 
circumstances  we  would  be '  very  glad  to  be 
able  to  affirm  the  judgments  of  the  County 
and  Circuit  courts  in  this  case,  instead  of 
reversing  them  upon  a  mere  technicality, 
when  the  merits  of  the  case  are  so  clearly 
against  the  plaintiff  in  error.  But  we  must 
follow  the  law,  whithersoever  it  goeth,  and 
even  though  it  lead  us  to  apparent  injustice 
and  hardship.  What,  then,  is  the  law  on 
the  subject? 

There  is  no  rule  of  law  better  settled  than 

that  a    tenant    is  estopped   from  disputing 

his  landlord's  title;  and   as  a  general  rule, 

he  is  bound  to  surrender  possession  at 

360  *the  end  of  his  term   to   his  landlord. 
No  matter  how  destitute   of  title  the 

landlord  may  be,  or  how  clear  the  title  of  a 
stranger  may  be  in  the  land,  the  tenant 
cannot  deny  the  title  of  the  former,  nor 
affirm  that  of  the  latter,  in  his  defence  to 
the  landlord's  action  for  the  land.  No 
reference  to  authority  on  this  subject  can 
\)e  necessary.  The  same  principle  applies 
to  the  relation  of  vendor  and  vendee.  The 
latter  is  estopped  from  denying  the  title  of 
the    former  in   an  action  at  law  to  recover 


possession  of  the  subject  of  the  sale.  This 
principle  is  not  denied,  nor  is  its  applica- 
tion to  the  case  of  vendor  and  vendee ;  and 
it  would  be  very  clear  in  this  case  that  if 
the  plaintiff  in  error  be  not  entitled  to  the 
land,  the  defendants  in  error  are  entitled 
to  recover  it  of  him  in  this  action,  unless 
they  are  deprived  of  that  right  by  means 
of  the  deed  of  gift  to  Simcoe,  before  men- 
tioned. The  question  is  not,  whether  that 
deed  confers  .a  right  of  action  on  Simcoe, 
to  recover  possession  of  the  land,  but 
whether  it  takes  away  the  right  of  Simcoe's 
donors  to  recover  such  possession.  Two 
persons  may  each  have  a  right  to  recover 
possession  of  the  same  land.  The  lessor 
always  has  a  right  to  recover  it  of  his  lessee, 
at  the  end  of  the  term,  even  though  the 
lessor  has  not  a  shadow  of  title.  But  that 
does  not  affect  the  right  of  the  real  owner  to 
recover  it.  If  the  real  owner  recovers  it  of 
the  lessee,  before  the  lessor  does,  that  re- 
covery of  course  discharges  the  lessee  from 
the  lessor's  right  of  action. 

But  the  question  is,  whether  this  right 
of  the  lessor  or  vendor  to  recover  possession 
of  the  property  does  not  cease  when  he  con- 
veys away  his  title  to  another?  Whether 
the  estoppel  of  the  lessee  or  vendee,  to  set 
up  title  in  a  stranger,  as  a  defence  to  the 
action  of  the  lessor  or  vendor,  applies  to 
the  title  of  a  person  to  whom  the  lessor  or 
vendor  may  have  conveyed  his  interest  in 
the  subject,  after  making  the  lease  or  con- 
tract of  sale. 
361  *Although  a   tenant  ' 'cannot  show 

that  his  lessor  had  no  title  to  the 
premises  when  the  tenancy  commenced,  he 
may  show  that  the  landlord  holds  in  viola- 
tion of  the  laws  of  the  State,  or  that  his 
interest  has  since  expired,  or  that  he  has 
sold  and  conveyed  the  land,  or  that  he  has 
been  evicted  by  title  paramount ;  and  that, 
therefore,  he  has  no  ri^ht  to  bring  the  suit." 
Thus  is  the  law  laid  down  in  Taylor's 
Landlord  and  Tenant,  {  707 ;  and  the  au- 
thorities cited  in  the  notes  to  that  section 
fully  sustain  the  author.  See  also  Adams 
on  Kjectment,  ed.  of  1854,  p.  315,  marg. 
276,  and  notes.  In  3  Saund.  Rep.  p.  418,  it 
is  said  in  note  c,  that  ^'the  rule  is  now 
settled,  that  though  the  tenant  cannot  deny 
that  the  person  by  whom  he  was  let  into 
possession  had  title  at  that  time,  he  may 
show  that  such  title  is  determined." 
Gravenor  v.  Woodhouse,  1  Bing.  38,  8  £ng. 
C.  Lr.  R.  235 ;  Hopcraft  v.  Keys,  9  Bing. 
613,  23  E^ng.  C.  L.  R.  399;  Doe  v.  Edwards, 
5  B.  &  Ad.  1065,  27  Eng.  C.  L.  R.  268.  In 
the  last  case  it  was  held  by  the  court  of 
King's  Bench,  that  *4n  ejectment  by  a 
landlord  for  forfeiture,  it  is  a  good  defence 
that  the  landlord,  after  the  execution  of  the 
lease,  conveyed  away  his  title  to  the  prem- 
ises by  a  mortgage;  although  it  be  not 
shown  that  any  interest  in  the  mortga.ge  is 
in  arrear,  or  that  the  mortgagee  has  made 
any  claim,  or  otherwise  enforced  his  rights 
as  against  either  landlord  or  tenant." 
Patterson,  J.,  said :  My  brother  Parke  thinks 
that  the  tenant  was  entitled  to  make  this 
defence,   because,    in  doing  so,  he  did  not 
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set  np  any  thing-  adverse  to  the  right  of  his 
landlord  to  grant  the  lease,  but  merely 
showed  that  he  had  parted  with  his  title 
subsequently.  See  Pope  v.  Biggr^f  9  B.  & 
C.  245,  17Eng.  C.  L.  R.  368.  AndDenman, 
C.  J.,  said:  **We  agree  with  my  Brother 
Parke,  that  he  (the  lessor)  cannot,  after 
this,    recover  for  a  forfeiture.''     See 

362  also  Sybum's  lessee   v.    Slade,  *4  T. 
R.  682 ;  16  Eng.  C.   L.  R.  409 ;  Doe  v. 

Barton,  11  Ad.  A  El.  307,  39  Eng.  C.  L.  R. 
97;  Downs  v.  Cooper,  2  Ad.  &  El.  N.  S. 
256,  42  Eng.  C.  £.  R.  663;  and  Doe  v. 
Watson,  2  Stark  R.  230,  3  Eng.  C.  L.  R. 
328.  In  this  last  case,  Irord  EHenborough, 
C.  J.,  allowed  the  defendant  in  ejectment 
to  show  that  his  landlord,  pending  the 
term,  sold  his  interest  in  the  premises ;  his 
lordship  saying  that  the  defence  was  not 
inconsistent  with  the  admission  of  the 
landlord's  title  by  the  defendant,  during 
the  time  for  which  he  paid  rent.  This  de- 
cision seems  to  be  rather  adverse  to  an- 
other nisi  prius  decision  of  the  same  judge, 
made  eight  years  before ;  Balls  v.  Westwood, 
2  Camp.  11 ;  in  which  very  strong  language 
was  used  by  him,  in  denying  the  right  of  a 
tenant  to  dispute  the  title  of  his  landlord. 
But  that  case  must  stand  upon  its  peculiar 
circumstances,  if  it  can  stand  at  all,  and 
certainly  can  be  of  little  weight  against 
the  uniform  current  of  authority  in  favor 
of  the  right  of  the  tenant  to  show  that  his 
landlord's  title  has  expired,  or  been  con- 
veyed away  by  him  since  the  date  of  the 
lease.  The  American  authorities  run  in 
the  same  channel  with  the  English  on  this 
subject.  1  A.  K.  Marshall  99,  1  K'y  Rep. 
73;  Binney  v.  Chapman,  5  Pick.  R.  124; 
Jackson  v.  Johnson,  5  Cow.  R.  75;  Jackson 
V.  Rowland,  6  Wend.  R.  666;  Den  v.  Ash- 
more,  2  Zabriskie's  R.  261 ;  and  Tilghman, 
Ac.  v.  Little,  13  111.  R.  239,  are  some  of  the 
cases.  There  seems  to  be  no  conflict  among 
them.  We  have  no  direct  decision  of  this 
court  on  the  subject ;  but  in  Miller  v.  Wil- 
liams, 15  Gratt.  213-219,  the  law  was  ad- 
mitted to  be  as  above  stated,  and  some  of 
the  authorities  were  cited  in  support  of  it. 
If  the  defendant,  in  the  court  below,  can 
be  considered  as  having  been  in  adverse 
possession  of  the  land,  when  the  deed  was 
made  by  the  plaintiffs  to  Simcoe,  still  that 
deed  was  operative  under  the   Code, 

363  ch.  116,   I  5,  *and  transferred. to  him 
their  right  of  entry  and  action.     Car- 

rington  v.  Goddin,  13  Gratt.  587,  600. 

We  are,  therefore,  brought  to  the  con- 
clusion, reluctantly  so  far  as  this  case  is 
concerned,  that  it  is  a  competent  defence 
for  the  defendant  in  this  case  to  show,  that 
since  his  contract  of  purchase  from  the 
plaintiffs,  they  have  conveyed  the  land  in 
controversy,  by  deed  of  gift  to  Simcoe,  the 
son  of  the  female  plaintiff,  and  that  this 
action  ought  to  have  been  in  his  name  in- 
stead of  theirs.  On  principle,  the  authori- 
ties referred  to  seem  to  be  sound.  The 
lessee  or  vendee  does  not  dispute  the  title 
of  his  lessor  or  vendor,  in  showing  that  the 
former  has  conveyed  his  title  to  another 
since  the  lease  or  the  contract  of  sale ;  but 


thereby  rather  confirms  that  title.  The 
benefit  of  the  estoppel  created  by  the  lease 
or  the  contract  of  sale,  is  not  destroyed, 
but  merely  transferred  b^^  the  lessor's  or 
vendor's  own  act  from  him  to  his  assignee ; 
and  the  lessee  or  vendee  can  thereafter  no 
more  dispute  the  title  of  such  assignee  than 
he  could  before  dispute  the  title  of  the  lessor 
or  vendor.  The  former  flows  from  the  lat- 
ter, and  is  in  effect  the  same  title.  The 
principle  is,  that  to  maintain  ejectment  or 
unlawful  detainer  for  land,  the  plaintiff 
must  have  the  legal  title  to  the  possession 
of  the  land.  Where  the  relation  of  landlord 
and  tenant,  or  vendor  and  vendee  exists 
between  the  parties,  the  defendant  is  es- 
topped from  denying  the  plaintiff's  title, 
which  stands  in  the  stead  of  proof  of  such 
title,  indeed  conclusive  proof  of  it.  But 
when  the  lessor  or  vendor,  after  the  lease 
or  Contract  of  sale,  conveys  his  title  to  an- 
other, he  loses  the  benefit  of  the  estoppel, 
or  rather  transfers  it  to  his  assignee.  In 
the  language  of  Lord  Denman  in  Downs 
V.  Cooper,  supra,  he  is  estopped  by  his 
conveyance  from  claiming  the  benefit  of 
the  estoppel  arising  from  the  lease  or  con- 
tract of  sale.  There  is  no  necessity 
364  for  an  attornment  to  perfect  *the  right 
of  the  assignee  in  such  case.  It  is 
rendered  unnecessary  in  England  by  the 
statute  of  11  Geo.  II.  c.  19,  and  in  this 
State  by  the  Code,  ch.  138,  |  3,  p.  617. 

We  are  therefore  of  opinion  that  the 
judgments  of  the  Circuit  and  County  courts 
are  both  erroneous,  and  must  be  reversed 
and  annulled,  and  judgment  rendered  in 
lieu  thereof,  for  the  plaintiff  in  error. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  merits  of  this  case  are  against  the 
plaintiff  in  error,  who  is  not  entitled  to  the 
land  in  controversy  nor  the  possession 
thereof.  But  the  court  is  further  of  opin- 
ion, that  this  action  was  brought  by,  or  in 
the  names  of  the  wrong  parties;  having 
been  brought  in  the  names  of  the  defend- 
ants in  error,  Culpepper  and  wife,  instead 
of  the  name  of  Walter  T.  Simcoe,  to  whom 
they  conveyed  the  said  land  by  deed  dated 
the  31st  day  of  August  1869,  and  copied  in 
the  record,  and  who  thereby  became  entitled 
to  the  said  land  and  the  possession  thereof, 
and  to  sue  for  and  recover  the  same  in  his 
name. 

Therefore  it  is  considered  by  the  court, 
that  the  said  judgments  of  the  said  Circuit 
and  county  courts  are  erroneous,  and  that 
the  same  be  reversed  and  annulled,  and  that 
the  plaintiff  in  error  recover  against  the 
defendants  in  error  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  writs  of 
supersedeas  here  and  in  the  said  Circuit 
court.  And  this  court  proceeding  to  render 
such  judgment  as  the  said  county  court 
ought  to  have  rendered,  it  is  further  con- 
sidered by  the  court  upon  the  whole  matter 
of  law  and  fact,  that  the  said  defendants 
in  error  take  nothing  by  their  bill,  but  for 
their   false  clamor  be   in   mercy,  &c. ;  and 
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that  the  plain tifF  in  error  g^o  thereof 
365      ^without  day  and  recover  against  the 

defendants  in  error  his  coats  by  him 
about  his  defence  in  the  said  county  court 
expended,  which  is  ordered  to  be  certified 
to  the  said  Circuit  court  of  Gloucester 
county. 

Judgment  reversed. 


UNLAWFUL  DBTAINBR. 

I.  Nature  of  the  Action  of  Unlawful  Detainer. 

n.  Forcible  Entry. 

HI.  Wbo  May  Brinff  tbe  Action. 

IV.  Statute  of  LimiUtions. 

V.  Summons. 

VI.  Evidence. 

VII.  Notice  and  Demand. 
VIIL  Formal  Defects. 
IX.  Courts. 

t.  NATURE  OF  THE  ACTION   OP   UNLAWFUL 

DETAINER. 

The  remedy  for  an  unlawful  or  forcible  entry  was 
designed  to  protect  the  actual  possession,  whether 
riirhtf ul  or  wrongful,  against  unlawful  invasion,  and 
to  afford  summary  redress  and  restitution.  The 
entry  of  the  owner  is  unlawful,  if  forcible;  and  the 
entry  of  any  other  person  is  unlawful,  whether 
forcible  or  not.  If  the  defendant  enter  unlawfully, 
the  plaintiff  is  entitled  to  recover  without  any 
regard  to  the  question  of  his  riirht  of  possession. 
Olinirer  v.  Shepherd.  IS  Qratt  471;  Moore  v.  Douir- 
lass.  14  W.  Va.  73S;  Davis  v.  Mayo.  82  Va.  97;  Fore  v. 
Campbell,  82  Va.  812, 1 S.  E.  Rep.  180;  Mears  v.  Dexter, 
86  Va.  828.  11  S.  E.  Bep.  538. 

The  action  of  unlawful  detainer  does  not  try  title. 
Even  the  owner  cannot  by  this  form  of  action 
recover  against  a  person  riffhtfally  in  possession 
thouffh  such  person  may  have  no  title  or  claim  of 
any  kind  to  the  land.  Hays  v.  Altizer,  24  W.  Va.  506; 
Oliuffer  V.  Shepherd,  12  Qratt.  462;  Emerick  v. 
Tavener.  9  Qratt.  228:  Davis  v.  Mayo.  82  Va.  97;  Van 
Qunden  v.  Kane.  88  Va.  591.  14  S.  E.  Rep.  384. 

One  In  possession  of  land  under  bona  Jtde  claim  of 
title,  never  having  abandoned  such  possession,  may 
recover  in  an  action  of  unlawful  entry  and  detainer 
affainst  the  owner  who  enters  without  the  consent 
of  the  party  in  possession.  Mitchell  v.  Carder,  21  W. 
Va.  277. 

PoMcssloo.— In  order  to  maintain  the  action  of 
unlawful  entry  or  detainer,  it  is  essential  that  the 
plaintiff  shall  have  actual  possession  or  the  riffht  to 
the  possession,  and  that  defendant  should  be  a 
wronffdoer;  but  where  he  has  the  riirht  it  is  not 
essential  that  he  should  also  have  the  actual  or 
physical  possession,  the  pedis  posteuio,  at  the  time 
the  unlawful  entry  is  made  by  defendant.  Storrs 
V.  Felck,  24  W.  Va.  606;  Duff  v.  Good,  24  W.  Va.  682: 
Chancey  v.  Smith,  25  W.  Va.  407. 

Constructive  Possession.— Actual  possession  under 
a  bona  Jlde  claim  of  the  whole  and  color  of  title 
thereto,  is  possession  of  the  whole,  or  so  much 
thereof  as  is  not  in  the  actual  possession  of  others. 
Moore  v.  Doufflass,  14  W.  Va.  732;  Oltuffer  v.  Shep- 
herd, 12  Qratt.  478;  Hays  v.  Altizer,  24  W.  Va.  506; 
Duff  V.  Qood,  24  W.  Va,  682. 

When  RIffbt  of  Possession  Depends  upon  Title.— The 
Code  Va.  1860,  ch.  184.  S  1.  ffives  the  remedy  of  unlaw- 
ful detainer  where  there  has  been  an  unlawful 
entry  upon  land,  or  where  the  entry  having  been 


lawful,  retains  possession  unlawfully  for  a  term 
less  than  three  years:  and  this  action  is  allowed 
though  the  riffht  of  possession  may  depend  alto- 
gether upon  the  validity  of  the  title  under  which 
defendant  claims.  Corbett  v.  Nutt,  18  Qratt.  aM-648. 
Possession— Several  Claimants.— Only  one  claimant 
can  have  possession,  and  if  defendant  is  in  posses- 
sion, plaintiff  could  only  acquire  possession  expelling 
defendant  or  by  defendant's  abandonment  of  pos- 
session. Mitchell  V.  Carder.  21  W.  Va.  277;  Ha3's  t. 
Altizer,  24  W.  Va.  505. 

U.  PORCIBLB  ENTRY. 

A  forcible  entry,  under  our  statute  gixing  cItU 
redress  by  summary  proceedings,  is  precisely  what 
would  constitute  a  forcible  entry  for  which  at  com- 
mon law  a  party  miirht  be  punished  criminally.  It 
therefore  lies  when  a  party  enters  on  land  in  the 
possession  of  another,  and,  either  by  his  bebavior 
or  speech,  ffives  those  who  are  in  possession  just 
cause  to  fear  he  will  do  them  some  bodily  barm  if 
they  do  not  give  way  to  him;  whenever  the  entry  is 
"with  strong  hand  or  multitude  of  people."  Frank- 
lin V.  Qeho,  80  W.  Va.  27.  3  S.  £.  Rep.  168;  Pauley  t. 
Chapman,  2  Rob.  286. 

Actual  Porce.— To  sustain  a  complaint  for  forcible 
entry,  the  force  must  be  actual,  not  constmctlTe: 
otherwise  the  remedy  given  for  an  unlawful  entry 
would  be  unnecessary.    Pauley  v.  Chapman,  t  Bobu 


IIL  WHO  nAY  BRINQ  THE  ACTION. 

In  an  action  of  unlawful  entry  the  plaintiff  must 
show  that  the  defendant's  entry  was  unlawful  and 
that  he  unlawfully  withholds  the  possession.  In 
such  case  defendant  may  show  a  right  of  entry  at 
the  trial,  but  in  cases  of  forcible  entry,  he  is  pre- 
cluded from  so  doing.  Pauley  v.  Chapman,  2  Rob. 
287;  Power  v.  Tazewells,  25  Qratt.  790:  Hurst  t. 
Dulany,  84  Va.  701,  5  S.  £.  Rep.  809:  Kincheloe  t. 
Tracewells,  11  Qratt.  687;  Thomas  v.  Hukill.  34  W. 
Va.  886,  12  S.  £.  Rep.  622. 

Trustee.— The  trustee  of  a  married  woman  in  whom 
her  property  is  vested  to  her  sole  and  separate  use. 
may  maintain  the  action  of  unlawful  detainer 
against  the  lessee  of  her  husband,  he  having-  no 
power  to  make  such  lease  without  the  consent  of  the 
trustee.    Pannill  v.  Coles,  81  Va.  380. 

Remainderman.— A  remainderman  may  recover  in 
an  action  of  unlawful  detainer  land  conveyed  by 
the  life  tenant  to  a  third  party  provided  he  himself 
did  not  join  In  the  grant  Such  action  may  be 
brought  within  three  years  from  the  death  of  the 
life  tenant    Hope  v.  N.  &  W.  R.  Co.,  79  Va.  288. 

Municipal  Corporation.— The  city  of  Norfolk  is  the 
owner  of  the  ground  which  she  has  not  disposed  of, 
covered  by  water,  lying  between  Parker  street  and 
the  portwarden's  line,  both  as  riparian  proprietor 
and  as  having  had  long  possession  thereof:  and  the 
city  may  maintain  an  action  of  unlawful  entry  and 
detainer,  against  any  intruder  upon  said  water  lots. 
See  Alex.,  etc,  Ry.  Co.  v.  Faunce.  81  Qratt  761.  and 
note,  citing  the  principal  case;  also,  Barre  v.  Flem- 
ings. 29  W.  Va.  819,  1  S.  E.  Rep.  785:  Ravenswood  v. 
Flemings,  22  W.  Va.  64,  in  both  of  which  cases  the 
principal  case  is  cited  with  approval.  The  principal 
case  is  also  cited  by  Mb.  Justigb  Qrat  in  Shively 
V.  Bowlby,  14  Sup.  Ct  Rep.  567, 168  U.  S.  1.  See  mono- 
graphic note  on  "'Municipal  Corporations"  appended 
to  Town  of  Danville  v.  Pace.  85  Qratt  1. 

Party  Who  Has  No  Interest.— One  who  has  sold  to 
another  a  tract  of  land  on  condition  and  has  after- 
wards conveyed  such  tract  to  a  third  party,  cannot. 
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on  failure  to  perforin  the  condition,  maintain  the 
action  of  unlawful  detainer  for  t>osBe88ion  of  that 
tract  in  his  own  name.  Dobson  v.  Culpepper,  28 
Gratt.  358w 

Landlord  and  Tenant.-- As  a  general  rule  a  tenant  is 
not  allowed  to  question  his  landlord's  title:  and  this 
Is  true  though  the  tenant  is  in  actual  possession  at 
the  time  he  accepts  the  lease.  Voss  v.  King,  88  W. 
Va.  007. 18  S.  E.  Rep.  762:  Mar  met  Co.  ▼.  Archibald, 
87  W.  Va.  778, 17  S.  E.  Rep.  899:  Emerick  v.  Tavener, 
9  OratL  280:  Locke  t.  Frasher,  79  Va.  409:  Allen  v. 
Paul,  24  Gratt.  882:  Campbell  ▼.  Fetterman,  80  W. 
Va.a96. 

Same— Praad.— But  a  person  in  possession  of  land 
and  claiming  title  to  it,  who  is  by  fraud  or  mistake 
Induced  to  believe  that  another  has  a  better  riffht 
to  it,  and  to  take  a  lease  from  him,  may  set  up  such 
fraud  or  mistake  and  show  that  he  has  rood  title. 
Alderson  v.  Miller.  16  Gratt.  279;  Locke  v.  Frasher, 
79  Va.  409;  Turpin  ▼.  Saunders,  88 Gratt.  87:  Suttle  ▼. 
R.  F.,  etc.,  R.  Co.,  76  Va.  289. 

Vender— Contract  Executory. —The  vendee  in  an 
executory  contract,  having  a  mere  equitable  riffht. 
cannot  maintain  an  action  of  unlawful  detainer 
against  his  vendor.  His  remedy  at  law  is  an  action 
for  damages.    Hawkins  v.  Wilson.  1  W.  Va.  117. 

A  vendee  in  an  executory  contract  who  was  not  in 
possession  at  the  time  of  the  alleged  unlawful  entry, 
cannot  maintain  the  action  of  unlawful  entry  and 
detainer  against  his  vendor  or  his  vendor's  alienee. 
Supervisors  v.  Ellison,  8  W.  Va.  808. 

Vendor— Contract  Executory.— The  provision  of  the 
Va.  Code  1887  that  "A  vendor,  or  any  claiming  under 
him,  shall  not,  at  law  any  more  than  in  equity, 
recover  against  a  vendee,  or  those  claiming  under 
him.  lands  sold  by  such  vendor  to  such  vendee,  when 
there  is  a  writing,  stating  the  purchase  and  the 
terms  thereof,  signed  by  the  vendor  or  his  arent, 
and  there  has  been  such  payment  or  performance 
of  what  was  contracted  to  be  paid  or  performed  on 
the  part  of  the  vendee,  as  would  in  equity  entitle 
him.  or  those  claiming  under  him,  to  a  conveyance 
of  the  lesral  title  of  such  land  from  the  vendor,  or 
those  claiming  under  him,  without  condition."  Va. 
Code  (1887),  ch.  124. 1 2741,  is  held  to  apply  as  well  to 
an  action  of  unlawful  detainer  as  to  an  action  of 
ejectment  Dobson  v.  Culpepper,  28  Gratt  866:  Sut- 
tle V.  R.  F..etc.,  R.  Co.,  76  Va.  284;  Nelson  v.  Triplett 
81  Va.  236;  McClunff  v.  Echols,  6  W.  Va.  204:  Gas  Go. 
V.  Wheelin^r.  8  W.  Va.  880:  Code  W.  Va.  1899,  ch.  90,  p. 
749. 

Defendant  in  unlawful  detainer  was  put  in  posses* 
sion  under  a  written  contract  of  sale  with  general 
warranty.  Defendant  had  paid  part  of  the  pur- 
chase price  but  plaintiff  could  not  give  s^ood  title 
because  of  certain  incumbrances  outstanding. 
Plaintiff  served  notice  on  defendant  to  deliver  pos- 
session, ffeld,  plaintiff  could  not  have  maintained 
an  action  on  contract  for  the  unpaid  purchase 
money  and  a  fortiori  not  for  unlawful  detainer. 
Rosenberffer  v.  Bowen,  84  Va.  676.  6  S.  E.  Rep.  699. 

Mortffaffor.— The  provision  of  the  Va.  Code  1887 
that  "The  payment  of  the  whole  sum,  or  the  per- 
formance of  the  whole  duty,  or  the  accomplishment 
of  the  whole  purpose,  which  any  mor tirade  or  deed 
of  trust  may  have  been  made  to  secure  or  effect 
shall  prevent  the  ffrantee,  or  his  heirs,  from  recov- 
erinsr  at  law,  by  virtue  of  such  mort^are  or  deed  of 
trust  property  thereby  conveyed,  wherever  the 
defendant  would  in  equity  be  entitled  to  a  decree, 
revestlnsr  the  leral  title  in  him,  without  condition." 
Va.  Code  (1887).  ch.  124,  S  2742,  applies  to  an  action  of 


unlawful  detainer.    Davis  v.  Tev's.  3  Gratt.   288; 
Faulkner  v.  Brockenbrouffh,  4  Rand.  246. 

IV.  STATUTE  OP  UMITATIONS. 

If  defendant  has  held  adverse  possession  of  the 
land  in  controversy  for  more  than  two  years  pre- 
vious to  the  brinfflnff  of  the  action,  the  action  of 
unlawful  detainer  cannot  be  maintained,  and  in  the 
absence  of  evidence  to  the  contrary  the  holding  Is 
presumed  adverse.    Hays  v.  Altizer,  24  W.  Va.  606. 

It  is  incumbent  on  the  plaintiff  in  an  action  of 
unlawful  detainer  to  show  that  the  defendant  has 
not  vnlawfuUy  held  possession  for  three  years  or 
more  before  the  date  of  the  summons.  Pettit  v. 
Cowherd,  88  Va.  2^  1  S.  E.  Rep.  892;  Fore  v.  Camp- 
bell, 82  Va.  812,  1  S.  E.  Rep.  180:  Williamson  v. 
Pazton,  18  Gratt  602;  Allen  v.  Paul,  24  Gratt  882. 

V.  SUMMONS. 

Return.  -Under  ch.  170  of  the  Code  of  1860  and  ch. 
186  of  the  same  Code  a  summons  in  unlawful 
detainer  should  be  returnable  to  the  court  and  not 
to  the  rules.  Gorman  v.  Steed,  1  W.  Va.  1:  Gas  Co. 
V.  Wheeling,  7  W,  Va.  22. 

A  writ  of  unlawful  detainer  returnable  to  the 
"next  term"  of  a  circuit  court  after  its  date,  not  to 
the  first  day  of  the  next  term,  was  held  sufficient 
Gas  CJo.  V.  Wheelin^r.  7  W.  Va.  22;  Hare  v.  Niblo,  4 
Leiffh  889. 

In  an  action  of  unlawful  detainer  the  writ  need 
not  state  at  what  place  in  the  county  the  court  to 
which  the  writ  is  returnable,  will  be  held.  Cun- 
ningham V.  Sayre,  21  W.  Va.  440. 

Service.— On  warrant  of  unlawful  detainer  when 
the  warrant  is  served  on  only  one  of  two  defendants 
the  plaintiff  may  proceed  against  him  alone.  Har- 
man  v.  Odell,  6  Gratt  207. 

Description  of  Premises.— The  summons,  in  an 
action  of  unlawful  detainer,  dhould  so  describe  the 
premises  that  their  locality  may  be  ascertained  and 
the  premises  Identified  with  reasonable  certainty, 
haviuff  in  view  the  delivery  of  possession  thereof 
from  such  description.  Board  of  Education  v. 
Crawford,  14  W.  Va.  790;  Allen  v.  Gibson,  4  Rand.  468; 
Gtorman  v.  Steed,  1  W.  Va.  1 ;  Hawley  v.  Twyman,  24 
Gratt  616:  Turbervllle  v.  Lonff,  8  H.  &  M.  814:  Simp- 
kins  V.  White,  48  W.  Va.  126.  27  S.  E.  Rep.  861. 

VI.  EVIDENCE. 

Extent  of  Possession.— A  deed  under  which  plain- 
tiff claims,  thouffh  it  be  voidable  or  even  void,  may 
be  admitted  In  evidence  to  show  the  extent  of  plain- 
tiff's claim  in  order  to  determine  the  extent  of  his 
possession.  Olins^erv.  Shepherd,  12 Gratt  462;  Cales 
V.  Miller,  8  Gratt  6:  Hassler  v.  King,  9  Gratt  120; 
Harrison  v.  Mlddleton,  11  Gratt  627. 

Nature  of  Possession— Parol  Lease.— On  trial  of  a 
writ  of  unlawful  detainer,  if  defendant  sets  up  title 
in  himself,  plaintiff  may  show  that  defendant  en- 
tered by  virtue  of  a  parol  lease  from  himself,  al- 
though such  lease  was  to  continue  more  than  one 
year.    Adams  v.  Martin,  8  Gratt  107. 

Notice.— In  an  action  of  unlawful  detainer  where 
defendant  admits  plaintiff's  title,  a  notice  to  defend- 
ant to  quit  the  premises  is  proper  evidence  on  behalf 
of  plaintiff.    Zink  v.  Wilson,  8  W.  Va.  608. 

Husband  and  Wife.— In  an  action  of  unlawful 
detainer  airainst  a  wife,  her  husband  is  incompetent 
to  testify  thouffh  it  appeared  that  he  was  not  with- 
holding the  premises.  The  common-law  disability 
is  unchanired  here.    Farley  v.  TiUar,  81  Va.  276. 

Evidence— Judgment— Another  Action.— In  an  action 
of  trespass  on  the  case  for  unlawful  distress,  it 
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appeared  tbat  the  rent  distrained  for  was  payable 
monthly.  Held,  a  Judgment  in  unlawful  detainer 
rendered  three  months  before  sach  distress  and 
another  rendered  two  months  after,  were  not  evi- 
dence to  show  that  no  rent  was  due  at  the  time  of 
the  distress.  Flshbume  v.  Enffledove,  91  Va.  648,  22 
S.  E.  Rep.  354. 

VU.  NOTICE  AND  DEMAND. 

A  vendor  in  an  executory  contract  for  the  sale  of 
land  put  the  vendee  in  possession,  it  belnff  part  of 
the  contract  that  if  certain  conditions  were  not  per- 
formed the  contract  should  not  take  effect  but  that 
in  such  case  the  vendee  should  hold  as  tenant  for 
one  year.  Held,  that  on  failure  to  perform  the 
condition,  the  vendor  miirht  maintain  the  action  of 
unlawful  detainer  without  notice  to  quit,  it  appear- 
inff  that  the  tenant  was  not  a  tenant  from  year  to 
year,  but  a  tenant  by  sufferance.  The  court  said  in 
this  case,  "If  any  demand  and  refusal  were  neces- 
sary to  determine  any  riffht  of  possession  of  defend- 
ant there  had  been  such  demand  and  refusaL"  Ch. 
18S,  S  20,  Va^.  Code  1800  did  not  apply  in  this  case. 
Williamson  v.  Paxton,  18  Oratt.  47B.  See  Twyman  v. 
Hawley,  24  Qratt  618;  2  Mln.  Inst,  p.  208:  Allen  v. 
BarUett  20  W.  Va.  40;  Voss  v.  King,  88  W.  Va.  007. 18 
S.  E.  Rep.  702. 

Where  a  lease  provides  that  the  same  shall  termi- 
nate and  cease  whenever  the  lessee,  from  any  cause, 
ceases  to  work  for  the  lessor,  and  it  appears  that  the 
lessee  had  ceased  to  work  for  the  lessor  before  the 
action  was  commenced,  said  lessee  is  not  entitled  to 
notice  to  quit  Marmet  Co.  v.  Archibald,  87  W.  Va. 
778,  17  S.  E.  Rep.  200. 

If  defendant  holds  land  not  adversely  but  under 
the  plaintiff,  notice  to  quit  or  demand  of  possession 
must  be  shown  before  the  action  of  unlawful 
detainer  can  be  maintained.  Bowyer  v.  Seymour, 
18  W.  Va.  12;  Hays  v.  Altlzer,24  W.  Va.  606;  William- 
son V.  Paxton,  18  Qratt  606;  Pettlt  v.  Cowherd,  88  Va. 
26,  1  S.  E.  Rep.  802;  Johnston  v.  Hargrove,  81  Va.  118: 
Jones  v^  Temple,  87  Va.  210, 12  S.  E.  Rep.  404. 

Where  a  lease  for  years  contains  a  clause  of 
forfeiture  for  breach  of  its  covenUnt  to  pay  rent  or 
other  covenant  but  no  clause  of  re-entry  for  such 
forfeiture,  demand  and  re-entry  is  not  the  only 
mode  by  which  the  landlord  may  enforce  the  forfei- 
ture; he  may  do  so  by  making-  a  new  lease,  to 
another  person.  In  such  case  the  second  lessee  may, 
Hfler  notice,  maintain  unlawful  detainer  against  the 
first  lessee  in  possession.  Guffey  v.  Huklll,  84  W.  Va. 
40, 11  S.  E.  Rep.  764. 

Dlsdalaier.— A  lessee  who  disclaims  to  hold  of  his 
lessor  is  liable  to  an  action  of  unlawful  detainer 
without  notice  to  quit  Emerick  v.  Tavener,  0  Oratt 
220:  Allen  v.  Paul.  24  Qratt  882;  Voss  v.  King,  88  W. 
Va.  007.  18  S.  E.  Rep.  702. 

A  person  who.  while  in  the  possession  of  land, 
accepts  a  lease  therefor  from  one  claiming  to  be  the 
owner,  may,  after  his  term  expires,  by  'disclaimer 
and  notice  to  such  person,  terminate  his  tenancy: 
and  he  will  not.  in  such  case,  be  required  to  surren- 
der the  possession  before  he  will  be  allowed  to  set 
up  an  adverse  title  in  himself,  or  a  third  person. 
Voss  V.  King,  88  W.  Va.  286,  10  S.  E.  Rep.  402. 

If  a  tenant  takes  a  secret  lease  or  conveyance  for 
the  land  from  a  third  party,  claiming  to  be  the 
owner,  without  the  knowledge  of  his  landlord,  the 
character  of  his  possession  will  not  be  changed. 
Voss  V.  King,  88  W.  Va.  286.  10  S.  £.  Rep.  402. 
VIII.  FORMAL  DEFECTS. 

In  unlawful  detainer  before  a  Justice,  or  on  its 


appeal,  a  verdict,  on  full  trial  on  the  merits  will  not 
be  set  aside  because  there  was  no  plea  and  issue. 
The  statute  puts  in  a  plea  of  not  ffullty.  Simpklna 
V.  White,  43  W.  Va.  126.  27  S.  E.  Rep.  861. 

Fallura  to  RIe  •  Plea.— In  an  action  of  unlawfal 
detainer  defendant  appears;  but  though  the  case  is 
continued  for  years,  he  does  not  file  any  plea.  The 
cause  is  proceeded  in  precisely  as  if  there  was  a  plea 
filed— the  Jury  are  sworn  to  try  the  issue  joined,  and 
the  defendant  makes  full  defense.  Defendant  can- 
not in  the  appellate  court  take  advantage  of  his  own 
failure  to  file  a  plea.  Bartley  v.  McKinney.  28  Qratt 
750;  Frazler  v.  Va.  Military  Inst.  81  Va.  68;  Olinger 
V.  Shepherd,  12  Qratt  402. 

Sabstltutlon  of  Real  Party  In  loterest.— When  In  an 
action  of  unlawful  detainer  the  lessor  is,  on  his  own 
motion,  substituted  for  the  lessee  as  defendant  it  Is 
no  objection  to  the  Judgment  for  plaintiff  that 
def  endaiit  was  not  in  actual  possession.  Van  Qunden 
V.  Kane.  88  Va.  501.  14  S.  E.  Rep.  884. 

Issue.— Where  the  case  appears  to  have  been 
decided  on  (he  merits,  it  Is  immaterial  that  the  Jury 
was  sworn  to  "try  the  issue  Joined"  instead  of  belnff 
sworn  "to  try  whether  the  defendant  unlawfully 
withholds  the  premises  In  controversy."  Chancey 
V.  Smith.  26  W.  Va.  404;  Todd  v.  Qates.  20  W.  Va.  464: 
Qrlflle  V.  McCoy,  8  W.  Va.  201;  Huffman  v.  Aldenon, 
0  W.  Va.  017;  Southside  R.  Co.  v.  Danlet  20  Oratt.  844. 

Non-Jolnder.—One  joint  tenant  or  tenant  in  com- 
mon may,  in  an  action  of  unlawfal  detainer,  re- 
cover the  possession  of  the  whole  land,  without 
joining  his  co-tenant  in  the  action.  Voss  v.  Klne. 
88  W.  Va.  886.  10  S.  E.  Rep.  408. 

Verdict.— In  an  action  of  unlawful  or  forcible 
entry  and  detainer,  a  verdict  finding'  that  the 
defendant  unlawfully  withkoUU  from  the  plaintiff 
the  land  in  the  summons  described,  is  sufficient 
and  a  judgment  may  be  properly  entered  upon  It 
Franklin  v.  Qeho.  80  W.  Va.  27.  8  S.  I:.  Rep.  188: 
Gtorman  V.  Steed,  1  W.  Va.  1;  Mann  v.  Bryant  IS 
W.  Va.  610. 

In  W.  Va.  a  verdict  "We  the  Jury  find  for  the 
plaintiff  the  premises  in  the  summons  mentioned" 
Is  held  to  be  sufllclent  Lawson  v.  Dalton,  18  W.  Va. 
706;  Mann  v.  Bryant  12  W.  Va.  510.  See  in  general. 
Code  Va.  1887,  {{  8260,  8200,  8272L 

IX.  COURTS. 

Equity.— A  court  of  equity,  without  prejudice  to 
the  title  of  either  party,  will  enjoin  an  attempt  to 
reverse  a  judg'ment  on  a  writ  of  forcible  entry  in 
which  a  second  writ  of  restitution  has  been  granted, 
the  first  haviuff  been  destroyed  without  fault  of 
plaintiff  in  equity.    Ashby  v.  Kirer.  Qilmer  168. 

Justice's  Court— Under  the  act  of  Jan.  8.  1884.  p.  70. 
when  on  trial  of  an  action  of  unlawful  detainer,  the 
justices  summoned  to  form  a  court  fall  to  meet 
and  no  court  is  formed  on  the  day  appointed,  such 
failure  does  not  operate  to  discontinue  the  cause 
but  the  same  stands  adjourned  until  the  next  regu- 
lar court  of  the  county  or  corporation.  Mann  v. 
Qwinn,  8  Qratt  66. 

Removal.— The  action  of  unlawful  detainer  under 
the  Vlrfflnia  statute  is  a  eivU  action,  which  by 
virtue  of  the  act  of  March  28.  1848,  may  be  removed 
to  the  circuit  court  on  motion  without  notice,  after 
it  shall  have  remained  undecided  in  the  county 
court  for  the  period  of  one  year  or  upwards. 
Kincheloe  v.  Tracewells.  11  Qratt  608;  Harrison  v. 
Mlddleton.  11  Qratt  627. 

On  the  trial  of  a  warrant  issued  by  a  Jostice  in 
unlawful  detainer,  if  answer  of  title  is  filed  by  the 
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defendant  settlns^  forth  therein  the  facts  showlns^ 
that  such  title  will  come  in  qnestion  on  the  trial 
thereof,  which  answer  shall  be  properly  verified  by 
his  affidavit  or  that  of  his  a^ent  or  attorney,  if  the 
Justice  be  of  opinion  that  the  facts  therein  stated 
show  that  the  title  of  real  property  will  so  come  in 
qnestion  he  shall  dismiss  the  action  at  the  costs  of 
the  plaintiff,  unless  the  plaintiff  or  his  affent  or 
attorney  shall  file  an  affidavit  denyins^  the  truth  of 
such  facte.  Watson  v.  Watson,  46  W.  Va.  290,  81  S. 
E.  Rep.  080;  Huffhes  v.  Mount,  28  W.  Va.  180. 

Revival.— When  either  plaintiff  or  defendant  in  an 
action  ol  unlawful  detainer  dies  pendinsr  an  appeal 
the  action  cannot  be  revived.  Chapman  v.  Dunlap, 
4aratt  86:  Moran  v.  Eldridffe,  2  W.  Va.  674. 

Under  W.  Va.  Ck>de  1899,  ch.  127.  S  2,  this  action  is 
held  to  survive  whether  the  death  be  that  of  plain- 
tiff or  defendant.  Cunningham  v.  Sayre,  21  W.  Va. 
44a 

Appeal— Jurisdictional  Amount.— The  constitutional 
provision  that  the  court  of  appeals  shall  have  juris- 
diction of  cases  involving  "the  title  or  boundaries 
of  land'*  without  regard  to  the  amount  in  contro- 
versy includes  cases  of  unlawful  detainer;  for 
I>ofise88ion  is  an  element  necessary  to  make  up  com- 
plete title  to  land.  Pannill  v.  Coles,  81  Va.  880; 
Gorman  v.  Steed,  1  W.  Va.  1;  Rathbone,  etc.,  Co.  v. 
Ranch,  6  W.  Va.  79;  Const  Va.,  Art  VI,  1 2. 

New  TrtaU.— In  proceedings  under  the  act  of 
assembly  concerning-  forcible  entries  and  detainers, 
if  a  verdict  be  rendered  for  the  plaintiff,  anew  trial 
may  be  granted  by  the  court  to  the  defendant;  and 
upon  the  dissolution  of  the  court  the  plaintiff  must 
proceed  de  novo.  Hammock  v.  Wilson,  2  Va.  Cas. 
821  (1822). 

Verdict  of  Competent  Court— Va.  Code,  1887,  {2721. 
iMTovldes  that  a  indffment  in  an  action  of  unlawful 
detainer  shall  not  "bar  any  action  of  trespass  or 
ejectment  between  the  same  parties,  nor  shall  any 
tmch  Judgment  or  verdict  be  conclusive,  in  any  such 
fntnre  action,  of  the  facts  therein  found."  Morris 
V.  Deane,  04  Va.  672,  27  S.  E.  Rep.  488;  Harrison  v. 
Hanson,  95  Va.  60S,  29  S.  E.  Rep.  420;  Almond  v.  Wil- 
son, 75  Va.  613;  Code  W.  Va.  1899,  ch.  89,  p.  746.  See 
monographic  note  on  "Dower"  appended  to  Davis 
V.  Davis,  85  Gratt  687;  monoflrraphic  noU  on 
"Adversarv  Possession"  appended  to  NowUn  v. 
Reynolds,  25  Gratt  187;  W.  Va.  Code  1899,  ch.  65,  S  10; 
W.  Va.  Code  1899,  ch.  60,  p.  492,  ch.  60,  p.  608,  ch.  89,  p. 
746:  Va.  Code  1887.  ch.  128;  Supp.  1900,  S  2716;  Va.  Code 
1887, 1 2412;  Report  of  Rev.  1849,  p.  547  and  noU. 
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*B«nn6tt  V.  Claiborne  &  als. 

March  Term,  1878,  Richmond. 


I.  Onardlane— Expendltnree— Case  at  Bar.— D  qualified 
as  gnardian  of  C,  in  Augilst  1868,  and  acted  as 
such  until  his  death  In  April  1861.  His  executor 
W  acted  as  guardian  of  C  until  April  1862,  and  had 
the  account  of  D  settled,  showing^  due  from  him  to 
C  $4,188.08;  for  which  sum  W  g-ave  his  bond  to  B, 
who  qualified  as  guardian  of  C  in  April  1862;  and 
afterwards  paid  B,  at  different  times,  $2,551.  B 
ceased  to  act  as  gnardian  of  C  in  December  1868, 
when  S  became  guardian.  The  income  of  the 
estate  of  C  In  the  hands  of  the  guardians  was  not 
equal  to  the  expenditures  upon  her;  but  her 
whole  income,  including  that  in  the  hands  of  her 
father's  ex'ors,  durlnsr  the  whole  period  of  the 
cuardlanship,  was   equal  to  her   expenses;  and 


these  were  only  suitable  to  her  estate  and  condi- 
tion in  life.    Held: 

I.  Same— 5ame-Scalinff.— The  estate  of  D  is  to  be 
charged  with  the  amount  found  due  from  him; 
and  credited  for  the  money  paid  by  his  ex*or  W 
at  its  scaled  value. 
a.  Same  — Same— Same.— B  having  received  the 
amount  of  an  ante-war  bond,  and  paid  ante- war 
expenses  of  C  incurred  durlng^  the  guardian- 
ship of  D,  these  payments  to  the  amount  of  said 
bond  are  not  to  be  scaled ;  but  all  other  disburse- 
ments of  B  are  to  be  scaled. 
3.  Same— Same— Income  of  Ward  Liable.— The  STuard- 
ians  are  entitled  to  have  the  whole  income  of  C 
applied  to  pay  their  expenditures  upon  her. 

In  December  1866  Ellen  A.  Claiborne  iiled 
her  bill  in  the  Circuit  court  of  Pittsylvania 
county,  in  which  she  set  out,  that  in  1858 
Lreonard  Claiborne,  her  father,  died;  she 
beingr  then  an  infant  of  every  tender  years : 
That  David  H.  Clark  was  appointed  her 
guardian   at  the   August  term  1858  of   the 

County   court     of    Pittsylvania,    and 
367      ^continued    to   act   as  such  until  his 

death:    That  he  left  a  will,  by  which 
he  appointed  John  W.  Wilson  his  executor : 
That  on  the  21st  of  April  1862  Coleman  D. 
Bennett   was  appointed   her  guardian,  and 
acted  as  such   until   December  1863,    when 
he     relinquished     the     guardianship,    and 
Samuel  D.  Drewry  was  appointed,  and  acted 
until   the   plaintiff   arrived  at  the   age  of 
twenty-one  years.     She  says  that  no  one  of 
these  guardians  has.  returned  an  inventory 
of  her  estate :    That  Clark  settled  but  two 
accounts  of  his  guardianship ;  and  after  his 
death,    and    during    the    minority    of    the 
plaintiff,    Wilson    undertook  to   render   an 
account  of  Clark's  and  his  own  transactions 
as  guardian ;  which  she  insists  is  erroneous, 
and  should  not  have  been  confirmed.    The 
balance  found  due   to  the  plaintiff   on  this 
settlement,  of  $4,133.96,  was  never  paid  by 
said  Wilson  to   Bennett,    but  was  in  some 
way  so  arranged  between   them  as   to  have 
that  appearance.     She,  therefore,  objects  to 
the  allowance  of  said   credit   to  Wilson,  as 
executor   of    David    H.     Clark.      That    in 
Clark's   settlement  of  his   account   of  1859 
he  is  credited  with  expenses  of  the  plaintiff 
beyond  her  income,  which  she  is  advised  is 
illegal ;  and  she  objects  to  the  same  for  that 
reason.     She   also   objects   to  the  account 
settled   in    1860   on    several  grounds.     She 
says  that  Bennett  has   settled   no   account ; 
and  she  is  utterly  in  the  dark  as  to  his  pro- 
ceedings; but   judges,    from   the  charge  of 
$4,133.96  made  as  so   much   money  received 
by  him  from  said  Wilson,  as  ex'or  of  Clark, 
that  some  arrangement   was  made  between 
them,   by  which,    without   paying   money, 
the  indebtedness  of  Clark  was    transferred 
to  Bennett.     She   is  advised  that  nothing 
short  of  paying  what   was   due   her   by  the 
first  to  the  second  guardian,  can  discharge 
the  former,  though  it  may  subject  the  second 
guardian  to  her ;  and  as  to  both,  she  insists 
on  such  relief  and  responsibility  as  the  law 

imposes  on  them. 

368         *On  the  surrender  of  said  Bennett  as 
guardian    as    aforesaid,    Samuel    H. 
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Drewry  was  appointed;  and  he  has  failed 
to  render  any  account,  or  return  any  in- 
ventory as  such  g-uardian ;  and  she  is  ut- 
terly unacquainted  with  his  proceedings. 
How  far  he  may  have  settled,  if  at  all, 
with  Bennett;  how  much  money  he  may 
have  received,  if  any,  from  him,  she  knows 
not ;  certain  it  is,  that  the  transactions  of 
said  Clark  and  his  executor  Wilson,  Bennett 
and  Drewry,  are  so  blended  and  dependent 
one  upon  another,  that  without  an  investi- 
gation of  the  transactions  of  ail  of  them 
she  cannot  obtain  her  rights  or  show  what 
they  are.  And  making  Wilson,  in  his  own 
rig-ht  and  as  executor  of  Clark,  Bennett, 
Drewry,  and  the  sureties  of  the  several 
g'uardians  parties,  she  prays  for  a  settle- 
ment of  the  accounts;  that  each  of  them 
may  show  what  he  has  received  of  her 
estate,  and  how  he  has  disposed  of  it,  and 
that  any  balance  due  to  her  may  be  decreed 
in  her  favor ;  and  for  general  relief. 

Wilson  and  Bennett  answered  separately, 
Bennett  not  until  May  1868,  and  the  bill 
was  taken  for  confessed  as  to  Drewry  and 
the  sureties.  Wilson  insisted  that  though 
the  income  of  the  ward's  estate  was  not 
sufficient  in  the  first  year  of  Clark's  guard- 
ianship, to  meet  the  expenses  of  his  ward, 
yet  up  to  the  death  of  Clark,  which  occurred 
on  the  23d  of  April  1861,  her  income  was 
sufficient  to  cover  the  expense  incurred  dur- 
ing the  whole  period  of  guardianship,  and 
he  was  entitled  so  to  apply  it.  He  said 
that  after  Clark's  death  he  had  his  account 
settled  by  a  commissioner,  and  this  account 
was  con^rmed  by  the  court ;  and  upon  this 
settlement  there  was  due  to  the  ward  from 
his  testator  $3,756  50  of  principal  and  $24606 
profit,  up  to  the  4th  of  October  1861,  which 
amount  with  the  interest  thereon  to  the 
21st  of  April  1862  amounted  to  $4,133.96; 
and  for  this  amount  he,  (Wilson,)  ac- 
369  counted  with  C.  D.  Bennett,  *who  had 
before  that  time  qualified  as  guardian 
of  the  plaintiff;  and  on  that  day,  the  21st 
of  April  1862,  he  executed  his  bond  to  Ben- 
nett for  that  amount,  and  sometime  after- 
wards he  paid  to  Bennett  $2,500  of  said 
amount. 

Bennett  says  he  qualified  as  guardian  of 
the  plaintiff  on  the  21st  of  April  1862,  and 
acted  as  such  until  December  1863.  He  in- 
sists that  the  expenditures  upon  the  plain- 
tiff were  not  more  than  became  her  estate 
and  her  condition  in  life,  and  not  more  than 
the  income  of  her  whole  estate,  some  of 
which  was  in  the  hands  of  the  executors  of 
her  father;  and  that  the  whole  income  for 
the  whole  period  of  her  wardship  was  to  be 
applied,  if  necessary,  to  her  expenditures 
during  the  same  period. 

As  to  the  sura  of  $4,133.98  referred  to  in 
the  bill,  as  the  amount  turned  over  by  Wil- 
son, the  executor  of  Clark,  the  former  guard- 
ian of  the  plaintiff,  it  is  true  respondent 
gave  Wilson  a  receipt  for  that  amount,  and 
it  is  also  true  the  whole  amount  was  not 
then  paid  to  him;  but  the  sum  of  $2,551.11 
has  been  paid.  The  receipt  was  given  for 
the  whole  amount,  to  facilitate  a  settlement 
between  the  parties,  and  for  no  other  reason ; 


and  he  submits  to  the  court  the  question, 
whether  the  estate  of  Clark,  or  both,  shall 
be  responsible  to  the  plaintiff  for  the 
amount.  Said  Wilson  is  responsible  to  re- 
spondent on  his  bond. 

He  further  says,  there  is  filed  among  the 
vouchers  sundry  bonds  taken  by  David  B. 
Clark,  the  plaintiff's  former  guardian, 
from  her  mother  and  brothers,  all  of  which 
are  believed  to  be  solvent,  and  they  all  come 
within  the  stay  law.  He  did  not  suppose 
the  plaintiff  desired  her  mother  and  brothers 
to  be  sued  on  said  bonds ;  and  he  is  willing 
they  shall  be  delivered  over  to  her. 

370  *At  the  May   term,    1867,    the  court 
made  a  decree  directing  commissioner 

Neal  to  take  an  account  of  the  several 
guardianships,  and  make  report  thereof  to 
the  court. 

The  commissioner  returned  his  report, 
by  which  he  made  Clark  debtor  to  the 
plaintiff  on  the  21st  of  April  1861,  of  prin- 
cipal and  profit,  aggregated  $4,237.81.  This 
sum  was  carried  into  Wilson's  account,  and 
he  is  charged  with  it  and  credited  by  the 
amount  of  his  bond  to  Bennett  for 
$4,133  96,  and  he  is  made  debtor  of  princi- 
pal $103.83,  and  creditor  of  profite  $36.81. 

The  commissioner  reported  Bennett  to  be 
indebted  to  his  ward  on  the  21st  of  Decem- 
ber 1863,  when  his  guardianship  terminated, 
in  the  sum  of  $4,854.62;  reduced  by  a  pay- 
ment to  Drewry  of  $3,000,  leaving  due  from 
him  $1,854.62;  and  Drewry  to  be  debtor  on 
the  24th  of  December  1865  of  $124.11,  and 
creditor  on  the  account  of  profits  $104.39. 

The  commissioner  further  reported  that 
the  expenditures  for  the  plaintiff  were  not 
more  than  her  income  in  the  hands  of  the 
executors  of  her  father  and  her  guardian, 
during  the  time  that  Bennett  was  her 
guardian,  and  that  they  were  suitable  to 
her  estate  and  condition  in  life.  To  this 
report  Bennett  filed  five  exceptions: 

1st.  Because  on  the  14th  page  of  the  ac- 
count there  is  an  error  in  the  addition  of 
his  credits  of  $200— $781  should  be  $981. 

2d.  Because  he  is  not  allowed  interest  on 
the  sums  paid  by  him  for  plaintiff  for  taxes 
and  clerk's  tickets. 

3d.  Because  the  commissioner  has  not 
credited  the  defendant  with  the  sum  of  $40 
paid  on  the  4th  of  January  1864,  Confed- 
erate tax  on  the  property  of  the  plaintiff, 
assessed  whilst  the  plaintiff  was  guardian, 
and    has   not   credited    him    with  the 

371  further  sum  of  $76.00,  her  *tax  account 
for  the  year  1864 ;  nor  with  the  stamps 

on  bonds  sued  on,  $1.00. 

4th.  Because  he  has  scaled  a  balance 
found  due  said  defendant  December  21,  1863, 
of  $879.45,  down  to  $348  63  cts.,  contrary  to 
the  act  of  1865-66,  when  part  of  that  bal- 
ance had  been  paid  by  defendant  to  satisfy 
debts  contracted  by  D.  A.  Clark,  her  former 
guardian,  before  the  war. 

5th.  Because  the  commissioner  has 
charged  said  defendant  with  the  following 
bonds,  to  wit:  Wm.  C.  &  Thos.  P.  Clai- 
borne's bond  for  $205  54,  with  interest; 
bond  of  same  for  $50  with  interest ;  Mrs. 
Lr.    W.    Claiborne's   bond   for  $138  90  with 
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interest;  Bettie  Claiborne's  bond  for  $138  90 
with  interest;  when  all  said  bonds  are 
solvent  and  all  under  the  stay  law,  and  all 
executed  to  her  former  guardian,  and  all 
due  from  the  mother,  brothers  and  sisters 
of  the  plaintiff;  and  all  of  said  bonds  were 
tendered  to  the  plaintiff  before  the  commis- 
sioner, and  she  agreed  to  take  her  mother's 
bond,  and  not  have  it  sued  on. 
As   to    the   first  exception,    the   error  is 

§lain.  The  second  need  not  be  noticed, 
'he  receipts  show  the  payment  of  the  taxes 
referred  to  in  the  third  exception,  and  that 
they  were  for  taxes  of  1863,  though  paid  in 
1864.  Upon  the  fourth  exception  the  account 
shows  that  the  payments  made  by  the 
guardian  for  the  expenses  of  his  ward  were 
scaled ;  of  these  payments  upwards  of  $400 
were  for  expenses  incurred  whilst  Clark 
was  the  guaitlian,  and  due  in  1860  and  1861 ; 
and  Bennett  received  during  the  period  of 
his  guardianship,  the  amount  of  the  bond 
of  P.  T.  Harvey,  $249  75. 

The  bonds  mentioned  in  the  fifth  excep- 
tion, were  as  stated  in  the  exception,  except 
that  it  may  be  doubtful  whether  since  the 
war  the  brothers  and  sisters  are  able  to  pay. 
They  were  all  subject  to  the  stay  law ; 
372  but  the  ^commissioner  thought  the 
guardian  should  have  brought  suits 
upon  the  bonds  and  obtained  judgments, 
which  would  have  been  liens  upon  the  real 
estate  of  the  obligors. 

The  cause  came  on  to  be  heard  on  the  9th 
of  June  1868,  when  the  court  sustained  the 
third  and  fifth  exceptions  of  Bennett  to  the 
report  of  commissioner  Neal ;  and  having 
a  statement  made  according  to  his  views, 
made  a  decree  against  Wilson,  exeuctor  of 
Clark,  for  the  sum  of  $763  49,  with  interest 
from  the  21st  of  April  1862 ;  against  Bennett 
for  $3,963  83  with  interest  from  the  21st  of 
December  1863;  and  against  the  defendant 
Drewry,  for  $19  72. 

In  the  statement  made  out  by  the  order 
of  the  court,  the  amount  of  the  bond  of 
Wilson  to  Bennett  is  not  charged  to  Clark 
or  Wilson,  but  is  charged  to  Bennett ;  and 
the  $3,000  paid  by  Bennett  to  Drewry,  is 
Credited  to  Bennett  and  charged  to  Drewry 
at  its  scaled  value  in  gold,  and  fixed  at 
$139  48. 

From  this  decree  Bennett  applied  to  a 
judge  of  this  court  for  an  appeal,  which 
was  allowed. 

Ould  Sl  Carrington,  for  the  appellant. 

Marshall,  Jones  &  Bouldin,  and  Crump, 
for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion,  that  the  execution 
of  the  bond  for  |4,133  98  cents,  by  John 
W.  Wilson,  executor  of  David  H.  Clark,  to 
C.  D.  Bennett,  the  second  guardian,  does 
not  discharge  the  estate  of  said  Clark  from 
its  primary  liability  to  the  appellee,  for  so 
much  of  her  estate  as  was  received  by  said 
Clark  as  guardian.  And  it  appearing  that 
the  said  David  H.  Clark  departed  this  life 


on   the   23d  of   April    1861;  that  John  W. 
Wilson  qualified  as    his  executor,  and 

373  as  such  was  guardian  *in   fact  of  the 
said  appellee,    until   the  qualification 

of  the  appellant,  on  the  21st  of  April  1862 ; 
and  that  the  estate  of  said  Clark  was  in- 
debted to  his  said  ward  in  the  sum  of 
$4,237  81  cents;  and  that  the  disbursements 
made  by  his  executor  for  her  benefit,  from 
the  death  of  the  decedent  to  the  ilst  of 
April  1862,  exceeded  the  profits  which  came 
into  the  hands  of  the  said  executor  by  the 
sum  of  $36  81  cents ;  the  court  is  of  opinion, 
that  the  estate  of  David  H.  Clark,  on  the 
21st  day  of  April  1862,  was  liable  to  the 
said  appellee  for  the  said  sum  of  $4,237  81, 
less  the  sum  of  $36  81  aforesaid,  balance 
due  the  executor  on  profit  account. 

And  it  appearing  further,  from  the  an- 
swers of  both  said  Wilson  and  Bennett, 
that  the  former  paid  to  the  latter,  upon  the 
bond  aforesaid,  the  sum  of  $2,551  11  cents, 
at  different  periods,  in  Confederate  cur- 
rency, the  court  is  of  opinion,  that  the  said 
appellee,  Ellen  A.  Claiborne,  is  entitled  to 
a  decree  against  the  estate  of  David  H. 
Clark,  for  the  said  sum  of  $4,237  81,  less 
the  sum  of  $36  81,  with  interest  from  the 
21st  of  April  1862  till  paid,  subject  to  a 
credit  for  the  sum  of  $2,551  11  at  its  scaled 
value,  at  the  dates  of  payment. 

The  court  is  further  of  opinion,  that  the 
appellant,  in  the  re-statement  of  his  guard- 
ianship account  should  be  debited  with  the 
sum  so  to  be  credited  as  aforesaid,  to 
the  estate  of  David  H.  Clark,  and  with  the 
scaled  value  of  all  monies  received  by  him, 
except  the  sum  of  $249  75,  D.  T.  Harvey's 
bond  and  the  interest  he  received  thereon, 
being  a  land  bond  executed  to  his  prede- 
cessor, D.  H.  Clark ;  he  should  be  charged 
with  the  face  thereof,  and  should  be  credited 
by  only  the  scaled  value  of  the  disburse- 
ments made  b3^  him,  including  the  amount 
paid  by  him  to  S.  D.  Drewry,  his  successor, 
except  to  the  amount  of  the  principal  and 
interest  he  collected  on  said  bond,  and 

374  to  that  extent  should   be  credited  *for 
his  disbursements  without  scaling ;  it 

appearing  that  he  paid  off  old  debts  without 
scaling,  exceeding  that  amount.  The  bal- 
ance struck  will  show  the  state  of  the  ac- 
count between  the  appellant  and  his  ward. 
The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  sustaining  appellant's 
exceptions  No.  3  and  5,  to  report  of  com- 
missioner G.  D.  Neal ;  and  that  the  appel- 
lant should  be  allowed  to  discharge  his 
liability  for  the  bonds  referred  to  in  said 
5th  exception,  by  bringing  them  into  court 
and  filing  them  with  the  papers  in  the 
cause,  to  be  turned  over  to  the  appellee, 
Ellen  A.  Claiborne.  The  court  is  also  of 
opinion,  that  as  the  expenditures  for  the 
ward  by  her  guardian  Bennett,  and  the  ex- 
ecutor Wilson  did  not  exceed  the  aggregate 
of  her  income  from  the  whole  of  her  etsate, 
and  were  not  greater  than  her  station  in 
life,  and  her  estate  justified,  the  said 
guardians  are  entitled  to  be  credited  for  said 
disbursements.  Foreman  v.  Murray  &  wife, 
7  Leigh  412. 
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But  the  court  is  of  opinion  that  there  is 
error  in  the  decree,  in  not  sustaining  the 
first  exception  of  appellant  to  said  commis- 
sioner's report,  in  crediting*  him  for  $200 
less  than  he  was  entitled  to;  which  seems 
to  be  an  error  in  addition,  and  is  not  likely 
to  occur  in  remodelling  the  account. 

There  is  no  exception  to  the  statement  of 
the  guardianship  account  of  Samuel  D. 
Drewry :  and  there  is  no  error  in  the  decree 
against  him.  It  is  considered  therefore,  by 
the  court,  that  the  decree  of  the  Circuit 
court,  so  far  as  it  is  in  conformity  with 
the  principles  herein  declared,  be  affirmed; 
and  so  far  as  it  is  not  in  conformity  thereto, 
be  reversed  and  annulled;  and  that  the  ap- 
pellee, John  W.'  Wilson,  executor  of  D.  H. 
Clark,  out  of  the  assets  in  his  hands  to  be 
administered,  pay  to  the  appellant  his  costs 
in  prosecuting  his  appeal  here ;  and  that 
the  cause  be  remanded  to  the  Circuit 
375  court  of  Pittsylvania  *county,  with 
instructions  to  recommit  the  guard- 
ianship account  of  C.  D.  Bennett  to  a 
commissioner  thereof,  to  be.  restated,  in 
conformity  with  the  principles  herein  de- 
clared; and  for  further  proceedings  to  be 
had  therein. 

Decree  reversed. 


376    *Whitehead's  AdmVv.  Whitehead  & 
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March  Term,  187S,  Richmond. 

I.  Conmlttloners  in  Ctaancery  Statute— Authority  ol 
County  Court.— The  provisions  of  s.  16,  ch.  182,  Code 
of  1860,  prescriblnff  what  shall  be  done  by  a  com- 
missioner In  settllnff  the  acconnts  of  fldnciaries, 
apply  to  the  report,  reralar  or  special,  mentioned 
in  1 84,  of  the  same  chapter ;  and  therefore,  under 
this  {  84,  a  Ck>nnty  court  is  not  authorized  to  make 
any  order  for  Investlng^  or  loaning  out  the  money 
or  funds  therein  referred  to,  unless  the  commis- 
sioner has  previously  conformed  to  the  provisions 
of  S  16,  by  postlnff  the  notice  as  therein  required. 

a.  Same— Same— Motion.— If  in  such  a  case,  the  order 
is  made  by  the  County  court,  without  the  rei)ort 
required  by  the  statute,  the  County  court  has  juris- 
diction on  the  motion  of  the  parties  whose  money 
is  invested,  upon  notice  to  the  other  party,  to 
annul  the  order. 

At  the  November  term  1863  of  the  County 
court  of  Pittsylvania,  on  the  motion  of 
Sally  A.,  Emily  R.  and  Pincy  Whitehead, 
by  Wm.  C.  Tate,  their  next  friend,  it  was 
ordered  that  John  D.  Glenn,  administrator 
of  A.  J.  Whitehead,  deceased,  be  summoned 
to  appear  at  the  next  term  of  the  court,  to 
show  cause,  if  any  he  can,  why  the  order 
made  at  the  last  term  of  the  court,  author- 
izing said  administrator  to  deposit  in  the 
Pittsylvania  Savings  Bank  the  balance  due 
them  from  A.  J.  Whitehead,  their  late 
guardian,  should  not  be  set  aside. 

The  order  of  court  referred  to  was  made 
at    the    October    term   of    the    court,    and 

*Por  monoirraphic  note  on  Commissioners  In  Chan- 
cery, see  end  off  case. 


reciting  that  A.  J.  Whitehead,  guardian  of 
Sally  A.,  Pincy  and  Emily  R.  Whitehead, 
having  died ;  and  it  appearing  to  the  court, 
from  the  report  of  commissioner  Banks, 
377  that  there  is  a  balance  in  *the  hands 
of  the  said  A.  J.  Whitehead  due  the 
said  wards,  on  the  18th  of  August  1862,  to 
the  said  Sally  A.,  of  $1,782.00  of  principal 
and  $87.26  of  profit;  to  the  said  Pincy  of 
$1,782  of  principal  and  $223.99  of  profit;  and 
to  the  said  Emily  R.  of  $1,782  of  principal 
and  $2%.  28  of  profit,  on  the  motion  of  John 
D.  Glenn,  administrator  of  said  A.  J.  White- 
head, deceased,  the  court  doth  author  ze 
said  administrator  to  deposit  in  the  Pitt- 
sylvania Savings  Bank  said  sums  of  monej, 
with  interest  thereon ;  that  he  take  a  certifi- 
cate of  deposit  thereof  in  the  name  of 
each  ward,  and  file  the  same  in  the  clerk's 
oflSce  with  the  clerk  of  this  court. 

The  motion,  of  which  notice  was  duly 
served  on  Glenn,  came  on  to  be  heard  at 
the  January  term  of  the  court,  when  it  was 
overruled,  with  costs.  The  plaintiffs  there- 
upon applied  to  the  judge  of  the  Circuit 
court  of  Pittsylvania  for  a  supersedeas  to 
the  judgment ;  which  was  allows. 

In  the  Circuit  court  it  was  agreed  by  the 
parties,    that   the   report  of  commissioner 
Banks,   and   the   order  directing   it   to  be 
recorded,  made  at  the  December  term  of  the 
court,    should   be   considered  a  part  of  the 
record ;  and  the  cause  came  on  to  be  heard 
on  the  6th  day  of  June  1867,  when  the  court 
held  that  the  judgment  of  the  County  court 
was   erroneous,    because  the   order  of  the 
County  court  of  the October  1863,  au- 
thorizing the  defendant  in  error  to  deposit 
the  money  therein   mentioned   in   the  Pitt- 
sylvania Savings  Bank,  to  the  cred*t  of  the 
plaintiffs  in  error,  (if  such   an  order  could 
be  made  at  any  time,)  was   premature,  and 
made  before  the  court  had  any  jurisdiction 
to  make  any  order  in   respect   to    said   ac- 
counts, the  same  not  having  been  returned 
to  the  clerk  or  the  clerk's  office  at  that  time. 
Therefore,  the  judgment  was  reversed,  with 
costs,  and  the  order  aforesaid  of  the  County 
court,    made  at  the  October  term  1863,  was 
rescinded     and    annulled.       To    tbil 
37^      judgment  Whitehead's  *adm'r,  applied 
to  this  court  for  a  supersedeas,  which 
was  allowed. 

Although  the  statements  made  by  the 
commissioner  bring  down  the  accounts  to 
August  1862,  they  show  that  all  the  moneys 
with  which  he  is  charged,  except  the  inter- 
est, were  in  the  guardian's  hands  in  May 
1859.  The  first  item  in  each  account  is  a 
charge  of  $1,517.17  of  principal,  balance 
due  ward  per  account  settled  and  recorded, 
as  of  the  20th  of  April  1859 ;  and  under  date 
of  May  1st  of  the  same  year,  there  is  the 
additional  charge  of  $264.83,  proceeds  of  the 
sale  of  slaves  in  which  the  wards  had  an 
interest.  All  the  other  items  of  the  ac- 
counts, after  that  date,  are  charges  of  in- 
terest on  the  previous  items  on  one  side, 
and  payments  for  wards  on  the  other. 

The  report   of  the   commissioner  accom- 
panying  the   statement    of   the    accounts, 
I  bears   date   at  its  commencement,  October 
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17th,  1863.  It  states  that  Glenn  had  on  the 
4th  of  September  1863,  exhibited  before  the 
commissioner  a  statement  of  all  money 
which  A..  J.  Whitehead,  as  guprdian,  or  he 
as  his  executor,  had  received  and  disbursed, 
or  become  chargeable  with,  together  with 
his  vouchers,  from  the  time  of  said  White- 
head's last  settlement  up  to  the  I7th  of  Oc- 
tober 1863.  That  this  guardian  was  included 
in  the  list  of  fiduciaries,  &c.,  which  list 
was  posted  at  the  front  door  of  the  court 
house  of  the  county,  on  the  first  day  of  Oc- 
tober court  1863 ;  and  on  the  date  of  this 
report,  (ten  days  having  elapsed  since  the 
said  account  was  mentioned  in  said  list,) 
made  up  and  completed  the  foregoing  ac- 
counts of  A.  J.  Whitehead,  as  guardian  as 
aforesaid ;  and  on  the  18th  of  August  1862 

found  a  balance  of ,  stating  the  amounts 

in  the  account.  All  of  which  amounts,  to- 
gether with  the  interest  which  has  accrued 
thereon  since  the  18th  of  August,  was 
deposited  in  the  Pittsylvania  Savings 
379  Bank,  by  *an  order  of  Pittsylvania 
County  court,  made  at  its  October 
term  1863,  after  deducting  tax  accounts  and 
commissioner's  ticlcets. 

This  report  was  endorsed  by  the  clerk  as 
filed  on  the  9th  of  November  1863 ;  and  at 
the  December  term  of  the  County  court,  an 
order  was  made,  reciting  that  the  account 
having  been  returned  to  the  clerk's  office 
one  month,  and  no  exceptions  filed  to  the 
same,  it  was  examined  by  the  court  and 
confirmed. 

It  is  very  obvious  that  all  of  this  report 
was  not  written,  and  that  it  was  not  signed 
by  the  commissioner,  when  the  order  of 
court  was  made.  The  statement  of  the  ac- 
counts was  made  out  on  the  17th  of  October ; 
the  Court  met  on  the  19th,  when  this  state- 
ment (not  the  report)  was  presented  to  the 
court;  and  the  order  for  the  deposit  of 
the  money  was  made  on  the  22d.  Such  is 
the  statement  of  R.  Carter,  the  clerk 
of  the  commissioner,  whose  affidavit  is  filed 
in  the  case,  though  it  does  not  appear  to 
have  been  made  a  part  of  the  record.  Cer- 
tainly the  term  of  the  court  commenced  on 
the  19th. 

Dabney,  Barksdale,  Ould  &  Carrington, 
for  the  appellant. 

Grattan,  for  the  appellees. 

ST  APICES,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  16th  sec- 
tion of  chap.  132,  Code  of  1860,  requires  a 
commissioner  in  chancery,  on  the  first  day 
of  any  County  court,  to  post  at  the  front 
door  of  the  court-house  a  list  of  those  fidu- 
ciaries whose  accounts  are  before  him  for 
settlement ;  stating  the  names  of  such  fidu- 
ciaries, the  nature  of  their  accounts, 
whether  as  personal  representative,  guard- 
ian, curator,  committee  or  trustee;  and  the 
names  of  their  decedents,  or  of  the  persons 

for  whom  they  are  guardians,  curators 
380      *or  committees,  or  under  whose  deed 

or  other  instrument  of  trust  they  are 
acting. 


These  provisions  are  manifestly  intended 
for  the  |>rotection  of  persons  interested  in 
the  subject  matter  of  such  accounts;  and 
they  apply  to  the  report,  regular  or  special, 
mentioned  in  the  24th  section  of  the  same 
chapter;  and  consequently,  under  the  last 
named  section  a  County  court  is  not  author- 
ized to  make  any  order  for  investing  or 
loaning  out  the  money  or  funds  therein 
referred  to,  unless  the  commissioner  has 
previously  conformed  to  the  provisions  of 
the  16th  section,  by  posting  the  notice  as 
therein  required. 

The  settlement  and  report  of  commissioner 
Banks  constitute  a  part  of  the  record  in  this 
case,  by  agreement  of  the  parties  in  the 
Circuit  court.  They  purport  to  have  been 
made  out  and  completed  before  the  com- 
mencement of  the  October  term  of  the  court ; 
but  it  is  very  manifest  that  this  was  not 
the  fact.  It  is  possible  the  settlement  had 
progressed  far  enough  to  ascertain  what 
was  due  the  wards  respectively.  The  ac- 
counts were,  no  doubt,  taken  in  this  incom- 
plete state  to  the  court-house,  at  the  instance 
of  the  administrator;  and  upon  some  verbal 
representation  of  the  sums  probably  due  the 
wards,  the  order  for  the  deposit  was  ob- 
tained. This  being  done  the  papers  were 
returned  to  the  commissioner;  the  settle- 
ment then  completed,  and  filed  in  the  clerk's 
office  nearly  a  month  afterwards.  There 
was  neither  a  regular  nor  a  special  report, 
such  as  is  contemplated  by  the  statute. 

It  is  very  obvious  the  notice  was  not 
posted  until  the  very  day  the  order  was 
obtained;  nor  was  any  information  given 
to  the  wards,  or  to  any  one  for  them,  that 
an  application  would  be  made  for  such 
order.  The  failure  to  post  the  notice  until 
the  October  term,  notwithstanding  the  ac- 
counts were  before  the  commissioner 
381  long  anterior  *to  the  September  court ; 
and  the  hot  haste  in  obtaining  the 
order  the  same  day  the  notice  was  posted, 
plainly  evince  a  purpose  to  keep  the  wards 
and  their  friends  ignorant  of  the  whole 
proceeding.  The  report  did  not  show  any 
money  in  the  hands  of  the  administrator  of 
the  guardian,  belonging  to  the  wards.  It 
did  show  a  balance  of  principal  due  each  of 
them,  amounting  to  fifteen  hundred  and 
seventeen  dollars  and  17  cts.  by  account  set- 
tled and  recorded  as  early  as  April  1859; 
and  in  addition  thereto  the  interest  that  had 
accrued  since  the  date  of  the  settlement. 
This  principal  had  been  appropriated  and 
never  accounted  for  by  the  guardian.  This 
liability  continued  until  September  1863, 
when  the  administrator  of  the  guardian 
is  seized  with  a  desire  to  have  a  settlement 
of  his  accounts.  At  that  period  Confederate 
Treasury  notes  constituted  the  sole  circu- 
lating medium  of  the  country.  And  it  is 
impossible  not  to  see,  that  the  whole  object 
of  this  action  was  to  relieve  the  estate  of 
the  guardian,  or  the  administrator  himself, 
of  a  debt,  every  dollar  of  which  was  justly 
due  in  coin  or  its  equivalent,  by  a  deposit 
in  a  depreciated  currency,  under  the  sup- 
posed sanction  of  the  County  court.  A  pro- 
ceeding of  this  sort,  affecting  the  rights  of 
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infants,  does  not  commend  itself  to  the 
favorable  consideration  of  this  court*  An 
order  thus  irregularly  made  cannot  be  re- 
garded a^  an  adjudication  of  the  rights  of 
the  infants.  As  they  were  not  parties  to 
the  proceeding  in  any  form,  they  can  of 
course  take  no  appeal  therefrom.  Their 
only  remedy  is  a  motion  to  set  aside  such 
order  as  improperly  made.  In  Rollins  v. 
Patterson,  6  L/eigh  457,  the  County  court, 
without  any  of  the  proceedings  required  by 
the  statute  concerning  roads,  made  an  order 
summarily  on  motion,  for  an  alteration  of 
a  public  road.  It  was  held,  that  the  court, 
at  a  subsequent  term,  at  the  instance  of  a 
party  aggrieved,  and  on  hearing  of 
382  *the  party  on  whose  motion  the  alter- 
ation was  made,  might  set  aside  the 
order  for  the  alteration,  and  re-establish 
the  road.  The  same  principles  justify  the 
rescission  of  the  order  in  this  case.  What 
effect  such  rescission  may  have  upon  the 
rights  of  the  parties,  this  court  is  not  now 
called  on  to  decide.  The  defendants  in 
error  are  entitled  to  have  it  removed  out  of 
their  way,  with  a  view  to  the  prosecution 
of  such  claim  as  they  may  have  against 
the  estate  of  their  former  guardian. 

The  judgment  of  the   Circuit  court  must, 
therefore,  be  affirmed. 

Judgment  affirmed. 
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I  I.  ORDER  OP  RBPBRBNCB. 

A.  Authority  to  riake  Order.— A  special  commis- 
sioner api)ointed  to  make  sale  of  lands  by  a  decree, 
who  makes  the  sale  and  takes  bonds  payable  to 
himself  as  commissioner,  has  no  authority  to  collect 
or  sue  on  said  bonds  unless  specially  appointed,  or 
directed,  by  the  court  to  do  so.  And  when  he  is  so 
authorized  and  brlnsrs  a  suit  to  enforce  the  payment 
of  such  bonds  he  must  aver  in  his  bill  that  he  hu 
been  so  appointed  and  authorized  to  sue  and  collect 
said  bonds.  If  he  fails  to  make  such  averment  and 
show  such  rlffht  to  sue,  his  bill  will  be  dismissed. 
Blair  V.  Core,  90  W.  Va.  ?66:  Clarke  v.  ShankUn,  84 
W.  Va.82. 

Commissioners  appointed  by  a  court  of  equity  to 
sell  lands,  make  the  sale  and  take  bonds  for  the 
purchase  money,  made  payable  to  themselves;  and 
before  the  money  is  paid  the  commissioners  are 
removed  and  others  are  appointed.  The  last  com- 
missioners are  entitled  to  sue  at  law  on  the  bonds. 
in  the  names  of  the  first  to  whom  the  bonds  were 
made  payable.  Clarksons  v.  Doddridcre.  U  Gratt 
42;  Lewis  v.  Glenn,  84  Va.  977. 6  &  E.  Rep.  866;  Trip- 
le tt  V.  Goff,  83  Va.  785.  3  S.  E.  Rep.  525;  Sansston  v. 
Gordon,  22  Gratt  764. 

The  unauthorized  act  of  a  commissioner,  in  pass- 
ing upon  a  matter  not  referred  to  him.  cannot  pre- 
clude one.  injured  by  his  so  doinff,  from  aaaertlnir 
his  rlffhts,  even  though  the  court  at  the  succeeding 
term,  confirm  the  report  of  the  commissioner. 
Ware  v.  Starkey.  80  Va.  107;  White  v.  Drew.  9  W. 
Va.  696. 

Order  in  Vacation.— When  there  is  no  complaint  of 
want  of  notice  nor  any  averment  that  any  objection 
was  made  to  the  order  of  reference,  and'  the  jud^e 
has  the  bill  and  exhibits  before  him  which  make 
out  a  prima  fade  case  for  inquiry,  the  Judge  has, 
under  the  statute.  Acts  1888-84,  p.  150.  and  Acts  18B4-6^ 
p.  67,  authority  to  order  an  account  by  a  commis- 
sioner.   Moore  v.  Bruce.  85  Va.  148.  7  S.  E.  Bepw  19&. 

Cesser  off  Authority.— The  powers  of  commissioners 
appointed  to  execute  a  decree  of  a  court  of  chancery, 
cease  when  the  court  by  which  they  are  appointed. 
is  abolished,  or  ceases  to  exist  M*Lauf  hlin  v. 
Janney.  6  Gratt  609. 

Time  for  Bxecutlon  off  Order.— When  an  order  is 
made  for  an  account  to  be  taken  before  a  commis- 
sioner of  the  court,  or  before  auditors  to  be  agreed 
upon  by  the  parties,  it  must  be  taken  with  all  con- 
venient speed;  and  unless  a  report  be  made  there- 
upon within  twelve  months  from  the  date  of  the 
order,  the  benefit  thereof  will  be  lost  to  the  party 
who  obtained  it  unless  for  good  cause  to  be  shown 
to  the  court.  Anonymous,  4  H.  &  M.  410;  Danger- 
field  V.  Claiborne,  4  H.  &  M.  809. 

The  repeal  of  a  law  authorizing  a  reference  to  a 
commissioner  for  the  settlement  of  an  account 
revokes  the  authority  of  the  commissioner  to  make 
such  account;  and  In  such  case  the  court  has  no 
authority  to  act  upon  and  sustain  exceptions  to  the 
commissioner's  report  State  v.  Brookover.  23  W. 
Va.  214. 

Noo-Resident  Commissiooers.— The  court  cannot 
appoint  commissioners  to  make  up  an  account  oW 
of  the  $tat(,  except  by  consent  of  parties.  Anderson 
V.  Gest,  2  H.  &  M.  26. 

B.  When  Order  of  Reference  Improper. 

Interest.— When  the  record  does  not  show  that  a 
party  has  any  interest  in  the  suit  or  the  subject-mat- 
ter thereof,  it  is  irregular  and  error,  for  a  court, 
ui)on  his  motion,  to  order  a  commissioner  to  ascer- 
tain and  report  whether  the  consideration  of  a  deed 
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was  confederate  money  or  good  money:  or  wbetber 
the  consideration  of  a  deed  was  leral  or  illeffal.  Hen- 
derson V.  Alderson.  7  W.  Va.  217;  Sturm  v.  Fleming. 
26  W.  Va.  58;  Reid  v.  Staart,  13  W.  Va.  S8ft-854;  Handy 
V.  Scott,  86  W.  Va.  710;  Hurt  v.  West,  87  Va.  78,  12  S. 
E.  Rep.  141 :  Feamster  v.  Withrow,  9  W.  Va.  296. 

Time  off  Order  of  Reference.— When  defendant's 
demurrer  to  tlie  plaintiff's  bill  has  been  overruled, 
and  leave  is  firiven  to  defendant  to  file  an  answer  in 
tbirty  days,  no  order  of  reference  can  be  properly 
made  until  tbe  expiration  of  that  time.  Neely  v. 
Jones.  16  W.  Va.  686;  Pecks  ▼.  Chambers,  8  W.  Va.  210- 
215:  Moreland  v.  Metz,  24  W.  Va.  180. 

Purpose  of  Order— Evidence.— An  order  of  reference 
should  not  be  made  solely  to  enable  the  parties  to 
take  depositions.  The  cause  should  be  so  far  devel- 
oped by  the  pleadings  and  the  proofs  as  to  show  the 
propriety  of  an  order  of  account,  and  the  extent  to 
which  it  should  go.  First  Nat  Bank  v.  Parsons,  42 
W.  Va.  187,  24  S.  £.  Rep.  866;  Sadler  v.  Whitehurst.  83 
Va.  60. 1  S.  E.  Rep.  410;  Neely  v.  Jones,  16  W.  Va.  626; 
Lee  V.  Pnlkerson,  21  Gratt.  182;  Allen  v.  Smith,  1 
Leiffh  2S2:  Neal  v.  Buffln^rton,  42  W.  Va.  331,  26  S.  E. 
Rep.  178;  Poa«re  v.  Willson,  2  Leiffh  490;  Watkins  v. 
Youuff,  81  Gratt.  84;  Bait,  etc.,  Co.  v.  Williams,  94  Va. 
422,  26  S.  E.  Rep.  841;  Llvey  v.  Win  ton.  80  W.  Va.  564, 
4  S.  £.  Rep.  451;  Neely  v.  Jones,  16  W.  Va.  626;  Ar- 
buckle  V.  McClanahan,  6  W.  Va.  106. 

Unless  by  the  prayer  of  the  bill  for  an  account  and 
discovery  of  assets,  or  some  petition  or  special 
application  to  the  court  by  the  plaintiff,  or  defense 
by  a  defendant,  showing  that  such  account  is 
required  by  the  parties,  or  some  of  them,  no  such 
account  ouffht  to  be  decreed;  but  when  the  cause  is, 
in  other  respects,  ready,  the  court  should  proceed, 
at  once,  to  a  decree  <fo  borUt,  etc.  Cocke  v.  Harrison, 
8  Rand.  900. 

Qoestloa  of  Title— Question  of  Law.— Bill  in  county 
court,  by  vendor  against  vendee,  for  specific  execu- 
tion of  agreement  for  sale  and  purchase  of  land; 
vendor  inslstinfir  he  has  a  good  title  to  convey,  and 
vendee  that  title  is  defective,  and  both  parties  by  the 
pleadings  referring  the  question  (which  is  a  question 
of  law  on  the  construction  of  a  will)  to  the  court; 
and  the  cause  is  brought  to  hearing  by  consent 
neither  party  asking  a  reference  of  the  title  to  a 
commissioner.  Held,  in  such  case,  the  court  ought 
not  to  refer  the  title  to  a  commissioner,  nor.  if  title 
be  defective,  to  give  vendor  time  to  perfect  it  but 
should  proceed  to  decide  the  question.  Jackson  v. 
Ligon.  8  Leigh  174  [161] ;  Goddin  v.  Vaughn.  14  Gratt 
128. 

C.  Wiien  Order  of  Reference  DItcretiooary.— When  in 

a  particular  case  the  court  has  not  enough  before  it 
to  determine  from  the  pleadings  and  proofs,  or  from 
the  pleadings  alone,  whether  the  transaction  be 
tainted  with  usury  or  not  it  may  do  so  by  reference 
to  a  commissioner.  The  court  is  not  bound  to  direct 
an  issue  for  a  Jury;  in  its  sound  discretion  and  for 
convenience  it  may  do  so.  but  if  it  considers  an  issue 
unnecessary,  and  deems  it  proper  that  the  case 
should  go  to  a  commissioner  instead  of  a  jury,  it  may 
so  direct  Rohrer  v.  Travers,  11 W.  Va.  154;  Grigsby 
V.  Weaver,  5  Leigh  107;  Samuel  v.  Marshall,  8  Leigh 
507;  Stannard  v.  Graves,  2  Call  810  [869] ;  Beverley  v. 
Walden,  20  Gratt  147.  See  monographic  note  on 
'Usury*  appended  to  Coffman  v.  Miller,  26  Gratt  668. 
The  circuit  court  may  state  an  account  in  a  chan- 
cery cause  without  an  order  of  reference  to  a 
commissioner,  if  there  is  sufficient  data  and  evidence 
in  the  cause  to  enable  it  to  properly  do  so.    Darby  v. 


Gilligan,  48  W.  Va.  785,  28  S.  E.  Rep.  787;  Dorr  v.    • 
Dewing,  88  W.  Va.  466,  16  S.  E.  Rep.  93. 

Amount  of  Interest  Due.— When  the  liability  of  a 
trustee  is  fixed,  and  tbe  only  question  for  considera- 
tion is  the  amount  of  Interest  with  which  he  ought 
to  be  charged,  the  court  may  proceed  to  determine 
that  question  without  reference  to  commissioner. 
Cogbill  V.  Boyd,  79  Va.  8. 

Nature  of  Contract— Confederate  Money.— The  court 
may  refer  a  case  to  a  commissioner,  to  enquire 
whether  the  contract  was  made  with  reference  to 
confederate  money  as  a  standard  of-  value,  or 
whether  the  notes  were  to  be  paid  in  currency  of  the 
time  when  they  fell  due.  Kraker  v.  Shields.  20Gratt. 
8T7;  Pairo  ^.  Bethell,  75  Va.  825;  Puryear  v.  Cabell, 
24  Gratt  268;  Dyerle  v.  Stair,  28  Gratt  802;  Jackson 
V.  Jones,  9  W.  Va.  1. 

Taxes— Improvements.— In  a  bill  for  specific  per- 
formance the  chancellor  may  order  an  account  to 
ascertain,  for  the  benefit  of  defendants,  the  amount 
of  taxes  they  have  paid,  and  the  value  of  their 
improvements,  as  well  as  rents  and  profits.  Allen 
V.  Smith,  1  Leigh  277  [262] ;  Stuart  v.  White,  25  Gratt 
800. 

Legacy-Assets— Sufficiency  ot— When.  In  a  suit  for 
a  legacy,  the  answer  of  defendant  executor  admits 
a  sufficiency  of  assets  in  his  possession  to  pay  all 
debts  and  legacies,  the  court  may  require  the  pay- 
ment of  the  legacy  without  ordering  an  account 
McRae  V.  Brooks,  6  Munf.  157;  Sharpe  v.  Rockwood, 
78  Va.  88. 

It  is  error  to  decree  that  an  administrator  d«  bonis 
non  shall  pay  a  debt  of  his  testator  out  of  the  assets 
in  his  hands,  upon  an  admission  in  his  answer  that 
there  are  debts  due  the  estate  uncollected  more  than 
sufficient  to  pay  all  the  debts.  Kent  v.  Cloyd,  80 
Gratt  56& 

Liens  Fixed  by  Decree.— When  a  decree  of  the  court 
ascertains  the  liens  and  fixes  their  priority,  it  is  not 
necessary  to  refer  the  cause  to  commissioners  for 
that  purpose.  Bock  v.  Bock,  24  W.  Va.  600;  Anderson 
V.  Nagle,  12  W.  Va.  98;  Smith  v.  Patton,  12  W.  Va.  541. 

D.  When  Order  of  Reference  Necessary. 

Title— Question  of  Pact.— Where  a  doubt  arises  as  to 
the  title,  or  where  the  defendant  asks  for  a  reference 
of  the  question  of  title  to  a  commissioner  to  be 
reported  on,  it  is  proper  to  so  refer  the  cause,  and 
upon  such  application,  should  the  court  refuse  to 
refer  the  question  to  a  commissioner,  it  would  be 
error.    Middleton  v.  Selby,  19  W.  Va.  174. 

Where  a  bill  in  equity  is  exhibited  by  the  vendor 
of  land,  against  the  purchaser  for  specific  perform- 
ance, if  the  purchaser  object  to  the  title,  and  it 
appear  doubtful  whether  the  plaintiff  can  make 
such  a  title  as  would  authorize  a  decree  for  specific 
performance,  or  other  relief,  on  giving  bond,  to 
guard  against  remote  or  improbable  contingencies^ 
the  title  ought  of  course,  to  be  referred  to  a  com- 
missioner, to  be  examined  and  reported  upon. 
Beverley  v.  Lawson,  8  Munf.  817;  Goddin  v.  Vaughn, 
14  Gratt  128;  Thomas  v.  Davidson,  76  Va.  848. 

Mutual  Accounts.— A  court  of  chancery  ought  not 
to  decide  upon  accounts  mutuaJly  existing  and  con- 
troverted between  the  parties,  without  referring 
such  accounts  to  a  commissioner  or  commissioners 
to  report  thereupon.    Bland  v.  Wyatt  1  H.  &  M.  648. 

Priority  of  Liens.— Decree  to  sell  lands  to  enforce 
liens,  without  first  by  account  taken,  ascertainlDg 
amounts  and  priorities  of  all  encumbrances  thereon 
is  premature  and  erroneous.  Hoge  v.  Junkin.  79  Va. 
280;  Muller  v.  Stone,  84  Va.  834.  6  S.  E.  Rep.  228; 
Alexander  v.  Howe,  85  Va.  196,  7  S.  £.  Rep.  248;  Dii- 
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lard  ▼.  Krlse,  M  Va.  410, 10  S.  E.  Rep.  430:  Fidelity 
Loan,  etc..  Co.  ▼.  Dennis,  98  Va.  607,  S6  S.  E.  Rep.  546: 
Horton  v.  Bond,  28  Oratt  815:  Cole  y.  McRae,  6  Rand. 
644:  Hartman  v.  Evans,  88  W.  Va.  679,  18  S.  E.  Rep. 
810;  Schultz  V.  Hansbrouffli,  88  Qratt  667;  White  ▼. 
Mecb.  Bldff.  Ass'n,  22  Gratt.  288.  and  noU\  Smith  v. 
Flint,  6  Oratt  40:  Lipscombe  v.  Rogers.  20  Qratt.  668; 
Moran  y.  Brent,  25  Qratt  104;  Simmons  v.  Lyles,  27 
Qratt  922;  Smootv.  Newberry,  8  W.  Va.400;  Marlinff 
V.  Robrecht  18  W.  Va.  440;  White  v.  Drew,  9  W.  Va. 
695:  Walker  v.  Summers.  9  W.  Va.  688;  Neely  ▼. 
Jones,  16  W.  Va.  686;  Stray er  ▼.  Lonff,  88  Va.  716,  8  S. 
E.  Rep.  872:  Anderson  v.  Nasrle,  12  W.  Va.  98;  Rohrer 
V.  Travers,  11  W.  Va.  146. 

Crsditor's  BUI.— An  order  of  reference  on '  the 
fUlnff  of  a  creditor's  bill  operates  a  suspension  of 
all  other  pendinff  suits,  and  this  order  may  be  made 
in  the  first  cause  ready  for  hearing,  although  it  is 
not  the  first  suit  brought;  and  if  a  creditor  with 
knowledge  that  there  has  been  a  decree  for  an 
account  in  another  creditor*s  suit  brings  a  sepa- 
rate suit  for  his  own  claim  he  will  be  compelled  to 
pay  the  costs.  Laldley  ▼.  Kline,  28  W.  Va.  671:  Kent 
V.  Cloyd,  80  Qratt  665:  Stephenson  v.  Tavemers,  9 
Qratt  898. 

OamMlnff  Tnuuactloiw.— Thouffh  the  pleadings  do 
not  show  that  the  transactions  soufirht  to  be  settled 
and  adjusted,  arose  out  of  a  partnership  for  ram- 
blinff,  yet  if  this  appears  from  the  evidence  taken 
before  the  commissioner  who  was  directed  to  settle 
the  accounts,  it  is  proper  for  the  court  to  recommit 
the  accounts,  and  direct  an  enquiry  into  the  consid- 
eration on  which  the  claims  of  the  parties  are 
founded.  Watson  t.  Fletcher,  7  Qratt  1.  See 
monographic  note  on  "Qamlng"  appended  to  Neal  v. 
Commonwealth,  22  Qratt  917. 

Decree  affainst  Executor.— In  a  suit  in  equity  against 
executors,  it  is  not  regular  to  enter  a  decree  to  be 
levied  of  the  goods  of  the  testator,  without  any 
account    M'Rae  v.  Bates.  4  H.  &  M.  490. 

Afcertelo  Damages  — Equity.— When  a  court  of 
equity  once  properly  acquires  Jurisdiction  in  a 
cause  it  is  competent  for  the  court  to  do  complete 
Justice  between  the  parties:  and  as  ancillary  to 
that  purpose,  it  may  ascertain  damages  sustained 
by  the  defendant  either  by  an  enquiry  made  by  a 
master  or  by  Jury  upon  an  issue  Quantum  damniA- 
eatut  to  be  tried  at  its  own  bar.  Nagle  v.  Newton, 
22  Qratt  825:  Stearns  v.  Beckham.  81  Qratt  421. 

In  an  order  of  reference  to  the  commissioner  to 
take  an  account  between  the  parties,  all  accounts 
between  them  ought  to  be  settled.  Harris  v.  Magee, 
8CaU488[60e]. 

E.  Obiects  off  Order  of  Reference.— The  value  and 
profits  of  land  being  in  the  nature  of  damages, 
ought  to  be  ascertained  by  a  Jury,  and  not  by  com- 
missioners. Eustace  v.  Qasklns,  1  Wash.  280  [188] 
(1798) :  Cooke  v  Wise.  8  H.  &  M.  495  (1809). 

It  is  not  error  in  a  court  of  equity  to  direct  com- 
missioners instead  of  a  Jury,  to  state  and  rei)ort  an 
account  of  the  profits  of  land.  Roberts  v.  Stanton, 
2  Munf.  129  (1811) ;  Kennedy  v.  Baylor.  1  Wash.  [163] 
205  (1798) :  Newman  v.  Chapman,  2  Rand.  98  (1828) ; 
Kraker  v.  Shields,  20  Qratt  394  (1871) ;  Tabb  v.  Boyd. 
4  Call  469  (1800). 

It  being  proper  to  direct  an  account  to  ascertain 
what  Is  due  to  the  purchaser  for  moneys  paid  by 
him  in  part  of  the  purchase  money,  it  is  proper  also 
to  direct  an  account  of  rents  and  profits  of  the 
land  while  in  his  possession:  and  if  on  such  account 
it  appear  that  there  is  a  balance  due  to  the  defend- 


ant, it  is  proper  to  decree  such  balance  to  him. 
Payne  v.  Qraves,  5  Leigh  609. 

A  valuation,  by  commissioners  legally  appointed, 
of  property  decreed  to  be  sold,  ought  not  to  be  set 
aside  for  the  purpose  of  producing  a  sale,  anless  it 
appear  that  they  clearly  acted  under  a  mistake,  or 
were  influenced  by  some  misconduct  of  the  party 
interested  to  prevent  such  sale.  Spencer  v  Carter. 
4  H.  &  M.  402. 

P.  Orders  Ancillary  to  Order  of  Refereooe.— In  refer- 
ring the  case  to  a  commissioner  for  a  resettlement 
of  the  accounts,  it  was  competent  for  the  court  and 
was  in  accordance  with  the  established  practice,  to 
instruct  the  commissioner  as  to  the  principles  upon 
which  the  account  should  be  made  up.  Cogbill  v. 
Boyd,  79  Va.  8. 

CoflnnUstouer's  Bond.- A  decree  directing  a  sale  of 
land  by  a  commissioner  should  require  such  cchd- 
missioner,  before  he  collects  any  money,  to  give  bond 
and  security.  Blair  v.  Core,  20  W.  Va.  909:  Lyttle  v. 
CoBad,  21  W.  Va.  184;  Donahue  v.  Fackler,  21  W.  Va. 
124;  M'Allister  v.  Bodkin,  76  Va.  815;  Hess  v.  Rader. 
26  Qratt  746:  Thompson  v.  Brooke,  76  Va.  160;  Cooper 
V.  Dougherty,  85  Va.  848, 7  S.  E.  Rep.  887;  Finney  v. 
Edwards,  75  Va.  44;  Tyler  v.  Toms,  76  Va.  116;  Eggle- 
ton  V.  Dinsmore,  84  Va.  866, 6  S.  E.  Rep.  146. 

But  this  requirement  is  for  the  benefit  of  thoae 
entitled  to  the  proceeds,  and  they  may  waive  their 
right  to  demand  such  bond.  Lee  v.  Swepson.  76  Va. 
178;  Southwest  Va.,  etc.,  Co.  v.  Chase,  95  Va.  60,27S.]S. 
Rep.  896;  See  also,  Ayers  v.  Hite,  97  Va.  466,  84  S.  E- 
Rep.  44. 

Bxaninatloa  on  Oath.— A  court  of  chancery  may 
direct  the  reference  of  a  case  to  a  master,  with 
authority  to  examine  the  defendants  on  oath:  and 
such  examination  will  have  the  effect  of  an  answer. 
Templeman  v.  Fauntleroy,  8  Rand.  484. 

Partnership  Accounts.- When  partnership  accounti 
are  referred  to  a  commissioner,  the  court  will  rule 
the  parties  to  produce  before  him  any  books  and 
papers  which  may  relate  to  the  partnership,  but 
will  direct  the  commissioner  to  disregard  such  parti 
as  relate  to  the  private  affairs  of  either  party. 
Calloway  v.  Tate,  1  Hen.  &  Munf.  9. 

Shorthand  Reporters.— Neither  the  circuit  coorts 
nor  the  Judges  thereof  are  authorized,  under  the 
statute  providing  for  the  employment  of  shorthand 
reporters  in  said  courts,  to  employ  or  authorise  the 
employment  of  said  reporters  before  commissioners 
in  executing  the  orders  or  decrees  of  reference  of 
such  courts.  Weigand  v.  Alliance  Supply  Co.,  44  W. 
Va.  188,  28  S.  E.  Rep.  808. 

II.  WHO  MAY  BE  A  COMMISSIONBR. 

An  attorney  employed  in  a  cause  is  not  a  compe- 
tent commissioner  to  take  an  account  ordered  in  the 
cause.  Bowers  v.  Bowers,  29  Qratt  607;  Dillard  v. 
Krise,  86  Va.  410, 10  S.  E.  Rep.  480;  Davis  v.  Beazley. 
76  Va.  491;  Smith  v.  Mayo.  88  Va.  910,  5  S.  E.  Rep.  S78; 
Flndley  v.  Smith,  42  W.  Va.  299,  26  S.  E.  RepL  870; 
Shlpman  v.  Fletcher,  91  Va.  481,  29  S.  E.  Bep.  468; 
Fayette  Land  Co.  v.  L.  &  N.  R.  Co.  OS  Va.  274, 21  &  £. 
Rep.  1016. 

One  who  is  creditor  and  party  in  a  salt  Is  Incom- 
petent to  be  a  commissioner  in  the  cause.  Dillard 
V.  Krise,  86  Va.  414,  10  S.  E.  Rep.  480;  Etter  v.  Scott 
90  Va.  762, 19  S.  E.  Rep.  776. 

III.  PROCBBDINQSBBPORB  COMMISSIONBR. 

Depositions.— In  taking  an  account  the  comml** 
sioner  may  take  the  depositions  of  witnesses  to 
enable  him  to  act  upon  the  subject  under  his  gen- 
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eral  notice,  and  a  special  notice  Is  not  necessary. 
Miller  V.  Cox.  88  W.  Va.  747,  18  S.  E.  Rep.  960;  Mc- 
Candlish  v.  Edloe,  8  Gratt.  880;  Coffman  ▼.  Sans- 
ston.  SI  GratL  283;  Carter  y.  Cnttlnff,  6  Munf.  228; 
Martin  y.  South  Salem  Land  Co..  04  Va.  88.  28  S.  £. 
Rep.  501.  See  monotrraphic  note  on  "Depositions" 
appended  to  Field  y.  Brown,  24  Oratt  74. 

Report— Additional  Bvideiice.~Tlioaffh  the  master 
has  adjourned  the  taking  of  deposition  tins  die,  and 
has  eyen  made  up  his  report*  if  he  has  not  returned 
it  he  may.  for  reasons  satisfactory  to  him,  proceed 
to  take  further  testimony.  Atwood  y.  Shen.  Val. 
R.  Cou.  86  Va.  068,  0  S.  £.  Rep.  748. 

According  to  the  settled  doctrine  of  this  court, 
when  an  account  of  the  transactions  of  a  fiduciary 
has  been  ordered  upon  a  proper  bill,  if  additional 
objections  to  the  settled  ex  parte  accounts  are  dis- 
coyered  in  the  progress  of  the  cause,  in  order  to 
saye  the  expense  and  delay  of  an  amended  bill,  the 
plaintiff  is  i>ermitted  to  present  the  matter  before 
the  commissioner,  with  proper  specifications,  in 
writing,  and  the  defendant  is  allowed  to  meet  it  by 
affldaylt,  which  has  the  same  weiffht  as  would  be 
ffiyen  to  an  answer  in  chancery.  Dayis  y.  Morriss. 
76  Va.  84;  Chapman  y.  Shepherd.  24  Oratt  877. 

In  Anderson  y.  Anderson,  4  H.  &  M.  475,  it  was 
held  tbat  under  the  particular  circumstances  of 
that  case  a  creditor  should  be  allowed  to  proye  his 
debt  before  the  commissioner,  upon  fllinff  his  bill 
for  that  purpose,  before  the  cause,  as  to  him,  was 
set  for  hearing  in  the  regular  course  of  the  court 

Continuances.  —  A  commissioner  properly  has 
much  latitude  of  discretion  in  flxantiuff  continu- 
ances of  proceedings  before  him;  and  the  court 
whose  order  he  is  executing  will  not  oyermle  his 
action  in  that  respect,  unless  it  be  plainly  errone- 
ous. Still  less  will  an  appellate  court  reyerse  a 
decree  for  that  cause.  Fant  y.  Miller,  17  Oratt  187. 
See  monographic  note  on  "Continuances"  appended 
to  Harman  y.  Howe,  27  Oratt  676. 

Sale  by  Only  One  Commissioner.— When  two  com- 
missioners are  appointed  by  a  decree  of  a  court  of 
equity  to  sell  land,  a  sale  by  one  only  is  irregular. 
Gross  y.  Pearcy.  2  Pat  &  H.  483. 

CraditA  Allowed  by  Commissioner.— In  making  up 
his  report  the  master  commissioner  should  credit  a 
debtor  with  negotiable  notes  giyen  as  a  credit  upon 
a  debt  and  not  returned  to  the  maker.  Gibson  y. 
Burgess,  82  Va.  650. 

Peco  off  Commissioner.— In  the  case  of  Cabell  y. 
Cabell.  4  H.  &  M.  436,  the  commissioners  appointed 
to  diyide  lands  under  decree  of  court  were  allowed 
flye  dollars  per  day  for  their  seryices. 

IV.  RJBTURNS  BY  COMni55IONeR. 

A.  Retttrn  of  Report— When  a  cause  is  referred  to 
a  commissioner  merely  as  a  conyenient  mode  of 
bringing'  before  the  court  the  necessary  eyidence 
upon  which  a  deciee  of  sale  is  to  be  based,  the 
report  is  not  of  the  kind  required  by  the  statute  to 
be  returned  ten  days  before  hearing.  The  court  in 
such  case  acts  upon  the  eyidence  and  not  upon  the 
findings  of  the  commissioner.  Lancaster  y.  Barton, 
08  Va.  020.  24  S.  £.  Rep.  251 ;  Va.  Code  1887.  S  3825. 

It  is  important  that  the  master  commissioner  to 
whom  causes  are  referred  should  furnish  the  court 
with  a  finding  of  facts  qualifying  It  with  such  doubts 
as  he  may  feel;  but  neyertheless.  giylng  the  court 
his  inclination  one  way  or  the  other.  Crim  y.  Post 
41  W.  Va.  807.  28  S.  E.  Rep.  613. 

When  Retam  node.— Report  of  commissioner  need 
not  lie  oyer  until  next  term  after  that  to  which  it  is 


returned,  when  it  is  admitted  that  neither  party 
means  to  except  to  it  Chew  y.  Beyerly.  4  H.  &  Bl 
400. 

Under  the  act  of  March  0th.  1836.  which  required 
that  a  commissioner's  report  should  be  returned 
thirty  days  preeedtng  the  term  at  which  the  cause 
was  to  be  heard,  it  was  held  error  to  pronounce  a 
final  decree  upon  a  report  not  so  returned.  Gray  y* 
Dickenson,  4  Gratt  87. 

At  the  revisal  of  1860  the  time  was  changed  to  ten 
days  and  that  reyisal  dispensed  with  the  necessity 
of  returning  the  report  before  the  commencement 
of  the  term.  Hughes  y.  Haryey.  76  Va.  806;  Strange 
y.  Strange,  76  V  a.  242. 

B.  Return  of  Bvidenoe.— The  eyidence  taken  before 
a  commissioner  in  chancery,  and  upon  which  he 
bases  his  report  does  not  become  a  part  of  such 
report  unless  exceptions  are  taken  during  the  period 
when  the  report  lies  in  his  ofllce.  and  he  has  sent  up 
the  eyidence  upon  which  the  exceptions  are  based; 
or  he  may.  of  his  own  motion,  where  he  has  a  doubt 
as  to  the  weight  of  testimony  upon  a  particular 
point  send  up  the  eyidence  upon  that  point;  but,  in 
either  eyent  the  commissioner  himself  must  certify 
that  he  has  sent  up  the  eyidence  in  such  manner  as 
to  make  it  manifest  by  the  report  itself  that  the 
eyidence  has  been  sent  up.  But  any  party  may 
except  to  such  report  at  the  first  term  of  the  court 
to  which  it  is  returned,  or,  by  leaye  of  court  after 
said  term:  and  there  can  be  no  doubt  that  the  court 
may.  on  its  own  advice,  or  on  motion  of  a  party, 
direct  the  evidence  to  be  sent  up;  but  this  is  a  mat- 
ter within  its  own  discretion,  and  the  appellate  court 
will  not  interfere  with  its  exercise  of  such  discretion 
unless  it  plainly  appear  that  manifest  injustice  and 
injury  have  resulted.  Arnold  y.  Slaughter,  86  W. 
Va.  580. 15  S.  E.  Rep.  260;  Thompson  y.  Catlett  24  W. 
Va.  584;  Lynch  y.  Henry,  85  W.  Va.  416;  Chapman  y. 
McMillan,  27  W.  Va.  220:  Anderson  y.  Caraway,  27  W. 
Va.  885:  Holt  y.  Taylor,  48  W.  Va.  158,  27  S.  E.  Rep. 
820;  Williams  y.  C)ark.  08  Va.  600,  25  S.  E.  R«p.  1018; 
Ward  y.  Ward.  40  W.  Va.  611,  21  S.  E.  Rep.  746u 

When  a  question  of  fact  is  referred  to  a  commis- 
sioner, and  no  exception  is  taken  to  his  report  while 
it  remains  in  his  hands,  he  need  not  return  the  evi- 
dence VLVon  which  it  is  based,  in  the  absence  of  any 
direction  or  request  by  a  party  interested,  so  to  do. 
Bowden  v.  Parrish,  86  Va.  67, 0  S.  E.  Rep.  616:  Bowers 
y.  Bowers,  20  Gratt  701;  Harper  v.  McVeigh,  82  Va, 
751. 1  S.  E.  Rep.  108;  Saunders  v.  Prunty.  80  Va.  028, 
17  S.  £.  Rep.  281 ;  Robinson  y.  Allen,  a?  Va.  721,  8  S.  E. 
Rep.  835:  Maddock  v.  Skinker.  08  Va.  470,  25  S.  E.  Rep. 
535;  WilliamH  y.  Clark.  08  Va.  600,  26  S.  E.  Rep.  1013; 
Lynch  y.  Henry,  25  W.  Va.  418:  Sims  y.  Tyrer,  06  Va. 
5,  26  S.  £.  Rep.  508;  Thompson  y.  Catlett  24  W.  Va.  524. 

If  such  report  be  excepted  to  within  the  10  days 
after  completion  during  which  it  lies  in  the  com- 
missioner's office  for  examination,  the  commissioner 
must  return  the  exceptions,  with  such  remarks 
thereon  as  he  thinks  proper,  and  the  evidence  relat- 
ing to  the  exceptions,  and  such  evidence  will  be  con- 
sidered on  the  hearing  of  such  exceptions;  but  if  no 
exceptions  be  filed  within  those  10  days,  the  eyidence 
on  which  the  commissioner  acted  is  not  required  to 
be  returned  by  him,  and  forms  no  part  of  the  report, 
and  will  not  be  considered  on  the  hearing  of  any 
exceptions  that  may  be  afterwards  taken  to  the 
report  unless  made  a  part  of  the  report  by  the 
report  Itself,  or  unless  it  be  brought  up  by  order  of 
the  court  Kester  y.  Lyon.  40  W.  Va.  161,  20  S.  £. 
Rep.  084. 
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Where  exception  Is  taken  to  a  commissioner's 
report  before  the  commissioner,  within  10  days  after 
its  completion.  It  is  his  duty  to  certify  the  exceptions 
and  evidence  before  him  relating  to  the  exceptions, 
with  snch  remarks  as  he  may  see  proper  to  make, 
in  order  that  the  exceptions  may  be  heard  by  the 
court  upon  such  evidence.  He  should  so  certify  the 
evidence  as  to  show  it  to  be  the  evidence  sent  up. 
Ward  V.  Ward,  40  W.  Va.  611,  21  S.  E.  Rep.  747. 

Where  a  cause  is  referred  to  a  commissioner,  and 
exceptions  are  filed  to  the  commissioner's  report,  in 
pursuance  of  section  7  of  chapter  8  of  the  Acts  of 
1886,  the  commissioner  shall,  with  his  report,  return 
the  evidence  filed  In  the  case,  including  all  the  evi- 
dence taken  upon  the  execution  of  the  reference; 
and  it  will  be  presumed  such  commissioner  per- 
formed his  duty  In  this  regard.  Central  City  Brick 
Oo.  V.  Norfolk  &  W.  R.  Co.,  44  W.  Va.  286,  28  S.  E.  Rep. 
926. 

C.  Return  of  Decrees  and  Orders.— It  Is  the  duty  of 
the  commissioner  to  return  the  decrees,  orders, 
and  notices  under  which  he  acted,  in  order  that  the 
court  may  see  that  they  have  been  properly  exe- 
cuted. Holt  V.  Holt,  87  W.  Va.  806,  16  S.  E.  Rep. 
676. 

D.  Certlflaite  of  Peeis.— Where  a  report  of  a  com- 
missioner, under  an  order  or  decree  of  reference  Is 
returned,  it  is  the  duty  of  the  court,  when  called  to 
Its  attention,  to  see  that  the  certificate  under  oath, 
of  the  fees  and  time  employed  of  the  commissioner, 
as  required  by  section  6,  ch.  187,  Is  annexed  thereto, 
and  that  no  fees  be  allowed  or  paid  thereon  until 
such  certificate  is  made.  Welffand  v.  Alliance  Sup- 
ply Co.,  44  W.  Va.  188,  28  S.  E.  Rep.  808. 

V.  BXCBPTIONS  TO  REPORT. 

A.  When  No  Exception  Necessary.— A  commission- 
er's report,  if  erroneous  upon  its  face,  may  be 
objected  to  at  the  hearing  of  the  cause  though  no 
exception  be  previously  filed;  and  also  in  the  appel- 
late court  thouffh  no  exception  appear  to  have  been 
taken  in  the  court  below;  but,  without  such  excep- 
tion, it  cannot  be  impeached  on  trrounds,  and  in 
relation  to  subjects,  which  may  be  affected  by 
extraneous  testimony.  White  v.  Johnson.  2  Munf. 
286;  Kanawha  Val.  Bank  v.  Wilson.  26  W.  Va.  244; 
Nutt  V.  Summers,  78  Va.  164;  Cookus  v.  Peyton, 
1  Gratt  481-452;  French  v.  Townes.  10  Qratt  618; 
Ward  V.  Ward.  40  W.  Va.  611,  21  S.  E.  Rep.  747; 
McCleary  v.  Grantham,  20  W.  Va.  801.  11  S.  E.  Rep. 
040;  Hyman  v.  Smith.  10  W.  Va.  296;  Offle  v.  Adams, 
12  W.  Va.  216;  B.  &  O.  R.  Co.  v.  Vanderwerker,  44  W. 
Va.  220,  28  S.  E.  Rep.  829:  Chapman  v.  Shepherd,  24 
Gratt  877;  McDonald  v.  Hurst  86  Va.  886. 11  S.  E.  Rep. 
636:  Smith  v.  Profltt  82  Va.  882, 1  S.  E.  Rep.  67;  Hal- 
comb  V.  Innls,  4  Call  864;  Cralle  v.  Cralle,  84  Va.  196, 
6  S.  E.  Rep.  12;  Neely  v.  Jones,  16  W.  Va.  626;  Reltz 
V.  Bennett  6  W.  Va.  417;  Boggs  v.  Johnson.  9  W.  Va. 
484:  Jameson  v.  Myles.  7  W.  Va.  81 1 ;  Laidley  v.  Kline, 
8  W.  Va.  218;  Saunders  v.  Qriggs,  81  Va,  506;  McCarty 
V.  Chalfant,  14  W.  Va.  631;  McClaskey  v.  O'Brien.  16 
W.  Va.  791 :  Maddock  v.  Sklnker.  98  Va.  479.  26  S.  E. 
Rep.  685;  Livesay  v.  Feamster,  21  W.  Va.  99;  Griffin 
V.  Macaulay.  7  Gratt  504:  Campbell  v.  White.  14  W. 
Va.  122;  Kester  v.  Lyon,  40  W.  Va.  161,  20  S.  E.  Rep. 
988;  Woody ard  v.  Polsley.  14  W.  Va.  212;  Morrison 
V.  Householder.  79  Va.  627;  Hlldreth  v.  Turner.  89 
Va.  858.  17  S.  E.  Rep.  471;  Sandy  v.  Randall.  20  W. 
Va.  244;  Button  v.  Lockrldffe.  22  W.  Va.  178;  Evans 
▼.  Shroyer,  22  W.  Va.  582;  Thompson  v.  Catlett  24 
W.  Va.  624-641;  Shen.  Val.  Bank  v.  Shirley,  26  W.  Va. 
668;  Chapman  v.  McMillan,  27  W.  Va.  220:  Kyle  v. 


Conrad,  26  W.  Va.  760;  CuUop  v.  Leonard,  97  Va  86. 
88  S.  E.  Rep.  611. 

The  at  parte  settlements  of  an  executor  are  saffl- 
ciently  Impeached  by  the  alleffations  of  the  bill 
when  the  errors  complained  of  are  apparent  on  tbe 
face  of  the  accounts.  McCormick  v.  WrUrbt  n 
Va.  624. 

A  settlement  of  an  executor's  administratioii 
account  certified  by  commissioners  on  a  day  gnlse- 
Quent  to  his  death,  and  not  appearing  to  have  been 
made  in  his  lifetime  with  notice  to  himself,  nor. 
after  his  death,  with  notice  to  his  executor,  is  erro- 
neous, and  ouffht  not  to  be  received  as  the  ground 
of  a  decree  against  his  estate.  Boyd  v.  Kaufmans. 
6  Munf.  46. 

Where  the  court  hears  the  cause,  as  well  as  tbe 
report  of  the  commis8ioner.,as  upon  the  depositions 
taken  in  the  cause  Ioubt  after  his  report  was  filed, 
and  sustains  an  exception  to  the  report  as  to  which 
he  could  not  decide  without  looking  Into  the  deposi- 
tion taken  in  the  cause  after  the  report  had  been 
filed,  and,  as  to  such  matter,  decrees  aeainst  the 
report  when  the  same  depositions  show  that  on 
another  issue  as  to  the  amounts  due  on  the  demand 
set  up  in  the  cross-bill,  the  plaintiff  in  the  orifinal 
bill  should  have  larffe  credits,  which  the  court 
refuses,  because  it  would  be  against  the  finding  of 
the  commissioner,  when  it  appears  it  was  improper 
to  have  referred  the  cause  to  a  commissioner,  and 
no  exception  was  made  by  the  plaintiff  to  the  report 
and  it  appears  the  court  has  not  considered  the 
depositions  as  to  both  issues,  but  only  one.  this  Is 
error,  for  which  the  decree  will  be  reversed.  Lirej 
V.  Win  ton,  80  W.  Va.  664. 4  S.  E.  Rep.  461. 

Usury.— Though  it  appears  from  the  face  of  the 
commissioner's  report  that  usurious  interest  was 
allowed,  yet  if  no  exception  was  taken,  the  appellate 
court  will  not  for  that  cause  alone,  reverse  the 
decision.  Hansucker  v.  Walker,  76  Va.  7531  See 
monographic  noU  on  "Usury"  appended  to  Ooffman 
V.  MiUer.  26  Gratt  698. 

Error  Apparent  on  Record— How  Shown.— To  show 
such  error  on  the  face  of  a  report  in  the  absence  of 
such  exceptions  as  brinir  before  the  court  the  evi- 
dence before  the  commissioner,  recourse  may  be 
had  to  the  pleadings  and  exhibits  therewith,  pro- 
vided it  be  impossible  that  the  alleged  error  conld 
not  have  been  affected  by  extrinsic  evidence. 
Kester  v.  Lyon,  40  W.  Va.  161.  SO  S.  E.  Repu  964. 

A  commissioner's  report  is  based  upon  the  evi- 
dence of  papers  filed  in  the  cause;  and  there  Is  no 
exception  to  the  report  The  papers  not  being 
competent  evidence  of  the  facts  recited  in  them, 
the  court  may  disregard  the  report  and  decide  the 
case  upon  the  competent  testimony,  and  against  the 
report  James  River,  etc,  Co.  v.  Littlejohn,  18 
Gratt.  54. 

B.  When  Exception  Nece^wy.— Reports  not  ex- 
cepted to  in  the  lower  court  cannot  be  impeached 
before  the  appellate  court  in  relation  to  matters 
which  may  be  affected  by  extraneous  testimony. 
Liberty  Sav.  Bank  v.  Campbell,  75  Va.  584;  Brewis 
V.  Lawson,  76  Va.  86;  Wimbish  v.  Rawlins.  76  V a.  48: 
Universal  L.  Ins.  Co.  v.  Binford,  76  Va.  108:  Morrison 
V.  Householder,  79  Va.  627;  Ashby  v.  Bell,  80  Va.  811: 
Nickels  v.  Kane.  82  Va.  809;  McComb  v.  Donald.  82 
Va.  903;  Cralle  v.  Cralle,  84  Va.  198,  6  S.  E.  Rep.  IS: 
Robinson  v.  Allen.  86  Va.  721,  8  &  E.  Repw  885:  White 
V.  Johnson,  2  Munf.  286;  Evans  v.  Shroyer,  22  W.  Va. 
584;  Estill  v.  McClintlc,  11  W.  Va.  889;  Sandy  v.  Ran- 
dall. 20  W.  Va.  244;  Simmons  v.  Simmons,  S8  Qratt 
461;  Cole  v.  Cole.  28  Gratt  866;  Peters  v.  Neville.  M 
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Oratt  S49:  Chapman  v.  Sbepberd,  £4  Oratt  S77;  Coff- 
man  ▼.  Sanffston,  21  Gratt  283:  Shipman  v.  Fletcher, 
91  Va.  473MOO,  22  S.  £.  Rep.  468;  Johnson  v.  Yoonff,  20 
.  W.  Va.  614;  Lee  Co.  Justices  v.  Fulkerson.  21  Oratt. 
182;  Penn  v.  Spencer,  17  Oratt  86;  Llvesay  v.  Peam- 
ster,  21  W.  Va.  100;  Hyman  v.  Smith,  10  W.  Va.  298; 
Wyatt  y.  Thompson,  10  W.  Va.  646;  Offle  v.  Adams, 
12  W.  Va.  216;  Arm  en  trout  ▼.  Shafer.  89  Va.  569, 16  S. 
E.  Rep.  726;  Crockett  v.  Sexton.  29  Oratt  46;  Corey  v. 
Moore,  86  Va.  721, 11  S.  E.Rep.  114;  Robinett  v.  Robi- 
nett,  92  Va.  128, 22  S.  £.  Rep.  866;  Perkins  v.  Saunders, 
2  H.  &  M.  420;  Baldwin  ▼.  Baldwin.  76  Va.  868;  Winston 
y.  Johnson.  2  Munf.  906;  Marshall  y.  Frlsbie,  1  Munf. 
247:  Kester  y.  Lyon,  40  W.  Va.  161,  20  S.  £.  Rep.  988; 
Mann  v.  Peck,  46  W.  Va.  18,  80  S.  E.  Rep.  206;  Jackson 
y.  Jones,  9  W.  Va.  1;  Morriss  y.  Oarland,  78  Va.  216; 
Hamsberffer  y.  Cochran,  82  Va.  727,  1  S.  E.  Rep.  120; 
Vance  y.  Kirk,  20  W.  Va.  344, 1  S.  E.  Rep.  717;  Hill  y. 
Bowyer.  18  Oratt  864;  McCarty  y.  Chalfant,  14  W.  Va. 
581:  Chapman  y.  R.  Co.,  18  W.  Va.  185;  Reitz  y.  Ben- 
nett 6  W.  Va.  417;  Saunders  y.  Prunty,  89  Va.  921,  17 
S.  E.  Rep.  281;  Ward  y.  Ward,  21  W.  Va.  262;  Eyansy. 
Shroyer,  22  W.  Va.  664;  Miller  y.  Holcombe,  9  Oratt 
666:  Arnold  y.  Casner,  22  W.  Va.  444;  Bilmyer  y. 
Sherman,  28  W.  Va.  666;  Maddock  y.  Skinker,  93  Va. 
479,  25  a  E.  Rep.  686;  Beckwlth  y.  Butler,  1  Wash.  286 
[224] ;  Hurt  y.  Jones.  75  Va.  841 :  Shen.  Val.  Bank  y. 
Shirley,  26  W.  Va.  668;  Steptoe  y.  Read,  19  Oratt  1: 
Campbell  y.  White,  14  W.  Va.  122;  Conrad  y.  Buck,  21 
W.  Va.  896;  Lynch  y.  Henry,  26  W.  Va.  418;  Foreman 
y.  Murray,  7  Leiffh  412;  Williams  y.  Stonestreet,  3 
Rand.  662;  Kyle  y.  Conrad,  26  W.  Va.  778,  4  Min.  Inst 
(2d  Ed.)  1886-1287,  and  cases  cited.  Atwood  y.  Shen. 
VaL  Ry.  Co.,  86  Va.  966.  9  S.  E.  Rep.  748;  McCall  y. 
Peachy,  8  Munf.  295:  Lee  y.  Stuart  2  Lelffh  86  [79] : 
Wilson  T.  Wilson,  98  Va.  546,  85  S.  E.  Rep.  696. 

When  an  exception  to  a  commissioner's  report  is 
based  on  lesal  grounds,  founded  on  the  pleading 
and  exhibits  alone,  such  report  will  be  taken  as  con- 
dnsiye  as  to  any  flndiuff  that  miffht  be  affected  by 
extraneous  eyidence.  In  the  absence  of  exception 
on  this  ground,  it  wlU  be  presumed  that  such  com- 
missioner had  before  him  sufficient  extraneous  eyi- 
dence to  sustain  his  finding'.  Oay  y.  Lockridffe,  48 
W.  Va.  967,  27  S.  E.  Rep.  806. 

While  the  court  as  to  the  report  of  its  commis- 
sioners, possesses  the  absolute  power  of  reylew,  it  is 
the  practice  to  accept  the  rex>ort  as  prima  facU  cor- 
rect and  to  adopt  it  unless  there  is  dissatisfaction 
with  the  report  and  the  dissatisfaction  is  expressed 
in  the  form  of  exception  filed  thereto.  Shipman  y. 
Fletcher,  91  Va.  478,  22  S.  E.  Rep.  466;  Cralle  y.  Cralle, 
84  Va.  196,  6  S.  E.  Rep.  12;  Maddock  y.  Skinker,  98  Va. 
479,  2i  S.  E.  Rep.  53S. 

When  a  commissioner,  to  whom  a  case  is  referred 
for  the  purpose,  reports  the  existence  of  certain 
facts,  and  there  is  no  exception  thereto,  such  facts 
will  be  accepted  as  fully  established  in  the  further 
progress  of  the  suit  Righter  y.  Riley,  42  W.  Va.  688, 
26  S.  E:.  Rep.  867. 

Failure  to  Allow  Credits.— After  two  references 
before  commissioners  appointed  by  the  county 
court  to  settle  an  administration  account  and  one 
reference  to  a  commissioner  of  the  high  court  of 
chancery,  no  exception,  for  the  want  of  credits,  will 
be  allowed  here,  which  was  not  made  at  one  of  those 
examinations.    Jones  y.  Watson,  8  Call  222. 

Want  off  Vouctaer.-HDbjections  for  want  of  proof  of 
any  youcher,  on  which  a  commissioner  founds  an 
item  in  his  account  must  generally  be  made  before 
the  commissioner  himself;  in  which  case,  if  such 
proof  be  not  supplied.  It  may  be  called  for  at  the 


hearing;  but  in  no  other  instance,  unless  for  good 
cause  shown,  and  upon  one  month's  preyious  notice. 
Read  y.  Winston,  4  H.  &  M.  460. 

Extortionate  Foe.— In  the  absence  of  exception, 
because  of  extortionate  fee.  in  the  court  below,  the 
commissioner,  haying  made  affldayit  as  to  the  num- 
ber of  hours  employed,  is  entitled  under  ch.  180,  S  8, 
Code  1873.  to  charge  at  the  rate  of  one  dollar  per  hour 
employed  diligently  in  work.  Shipman  y.  Fletcher, 
88  Va.  349,  2  S.  E.  Rep.  198. 

Fellure  to  Take  Evidence.— If  a  cause  has  been 
referred  to  a  commissioner,  and  ample  opportunity 
has  been  giyen  to  both  parties  to  introduce  their 
witnesses,  and  the  commissioner  hsls  made  his 
report  and  cause  is  ready  for  hearing,  a  deposition 
afterwards  taken  as  to  a  controyerted  matter  in  the 
report  ought  generally  to  be  disregarded  by  the 
court  Buster  y.  Holland,  27  W.  Va.  587;  Richardson 
y.  Duble.  88  Oratt.  730. 

Recommitment— Exception.— Items  or  matters  ex- 
cepted to  in  the  report  of  a  commissioner,  which  by 
the  Courtis  recommitted,  will  not  be  open  to  judicial 
inyestigation  in  acting  upon  the  report  made  upon 
such  recommitment  unless  such  items  or  matters 
are  excepted  to  in  the  latter  report  Hooper  y. 
Hooper,  29  W.  Va.  276,  1  S.  E.  Rep.  280;  Findley  y. 
Findley.  42  W.  Va.  872,  26  S.  E.  Rep.  488;  Kee  y.  Kee. 
2  Oratt  116;  Morrison  y.  Householder,  79  Va.  632; 
Shen.  Val.  Bank  y.  Shirley,  26  W.  Va.  568;  Carskadon 
y.  Minke,  26  W.  Va.  729. 

When  a  question  of  law  arising  upon  an  exception 
to  commissioner's  report  has  been  decided  by  the 
court,  it  is  not  necessary,  eyen  if  it  would  be  proper, 
to  except  to  the  subsequent  reports  of  the  commis- 
sioner on  the  same  ground.  Southern  Ry.  Co.  y. 
Olenn,  98  Va.  818,  86  S.  E.  Rep.  896. 

I.  Time  off  Exception— Statute.— Under  section  7,  ch 
8,  Acts  1896,  if  a  decree  is  entered  on  a  commissioner's 
report  before  the  term  next  after  the  term  at  which 
the  same  was  filed,  such  decree  Is  so  entered  at  the 
risk  of  a  party  excepting  and  showing  error  within 
the  time  giyen  by  statute.  Kanawha  Coal  Co.  y. 
Ballard  &  Welch  Coal  Co.,  48  W.  Va.  721,  29  S.  £.  Rep. 
614;  Findley  y.  Smith,  42  W.  Va.  299,  26  S.  £.  Rep.  370. 

Tine  of  Exception— Continuance.— A  suit  is  not  to  be 
continued  on  the  ground  of  exceptions  to  a  commis- 
sioner's report,  unless  they  were  filed  thirty  days 
before  the  term,  and  good  cause  be  shown  ;  but  the 
court  will  receiye  such  exceptions  at  any  time, 
proyided  the  hearing  of  the  cause  be  not  thereby 
delayed.  Johnson  y.  White,  1  H.  &M.  201.  See  mono- 
graphic noU  on  "Continuances"  appended  to  Harman 
y.  Howe,  27  Oratt  676;  Wyatt  y.  Thompson,  10 
W.  Va.  646. 

Time  of  Exception— Interlocutory  Decree.- So  long 
as  the  case  remains,  or  is  retained  on  the  docket, 
the  court  may  receiye  exceptions  to  commissioner's 
report  eyen  after  its  conflrmatipn,  if  it  be  clearly 
shown  that  if  carried  out,  the  report  wlU  work 
injustice.  Daily  y.  Warren,  80  Va.  517;  Wooding  y. 
Bradley,  76  Va.  614. 

There  is  no  rule  of  law  or  practice  which  would 
forbid  or  preyent  a  court  so  long  as  it  retained  a 
cause  under  its  consideration,  from  receiylng  and 
entertaining  an  exception  to  a  commissioner's 
report,  eyen  after  the  same  had  been  confirmed,  if 
it  should  be  clearly  shown  that  the  report  if  carried 
out,  would  be  productiye  bf  injustice  and  wrong. 
Wooding  y.  Bradley,  76  Va.  616:  Nelson  y.  Kownslar. 
79  Va.  487;  Corey  y.  Moore,  86  Va.  736, 11  S.  £.  Rep.  114. 

Though  no  exception  has  been  taken  to  a  commis- 
sioner's report  it  is  well  settled  that  whether  an 
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interlocutory  decree  conflrmlnff  such  report  shall 
l)e  modi  fled  or  wholly  set  aside  or  not,  is  generally 
a  matter  resting  in  the  sound  discretion  of  the 
chancellor,  to  be  exercised  according  to  the  partic- 
ular circumstances  of  each  case.  Newberry  v. 
Stuart,  86  Va.  966.  11  S.  E.  Rep.  880;  Armstrouff  v. 
Pitts,  18  Gratt  236;  Woodln^rv.  Bradley,  76Va.  614; 
Nelson  ▼.  Kownslar,  79  Va.  468. 

a.  Form  of  Bxcefytloo.— An  exception  to  a  commis- 
sioner's report  should  point  out  clearly  the  errors 
for  which  the  exception  is  taken.  Otherwise  the 
appellate  court  will  presume  the  report  to  have  been 
correctly  made.  Ck)fEman  v.  Sanirston,  21  Gratt.  26S; 
Moore  v.  Bruce,  85  Va.  189,  7  S.  E.  Rep.  196;  Doufflas 
V.  Spoor,  89  Va.  279, 16  S.  E.  Rep.  550;  Fairfax  v.  Muse, 

4  Munf.  124;  Nickels  v.  Kane,  82  Va.  809;  Crisllp  v. 
Cain,  19  W.  Va.  438:  Chapman  v.  McMillan,  27  W.  Va. 
220;  Anderson  ▼.  Caraway,  27  W.  Va.  886;  Kester  v. 
Lyon,  40  W.  Va.  161.  20  S.  E.  Rep.  988;  HarUey  v. 
Roffe.  12  W.  Va.  401 ;  Green  v.  Thompson,  84  Va.  876, 

5  S.  E.  Rep.  507. 

3.  Nature  off  Bxception.-Oenerally,  exceptions  to 
the  report  of  master  commissioners  partake  of  the 
nature  of  special  demurrers,  and,  if  the  report  is 
erroneous,  the  party  complainiuff  of  the  report  or 
excepting  thereto  must  point  out  the  errors  in  his 
exceptions  with  reasonable  certainty,  so  as  to  direct 
the  mind  of  the  court  to  them.  When  he  does  so, 
the  parts  not  excepted  to  are  admitted  to  be  cor- 
rect, not  only  as  regards  the  principles,  but  also  as 
relates  to  the  evidence,  on  which  they  are  founded. 
Stewart  V.  Stewart,  40  W.  Va.  66,  20  S.  E.  Rep.  862; 
Kester  v.  Lyon,  40  W.  Va.  161,  20  S.  E.  Rep.  983; 
Crisllp  V.  Cain,  19  W.  Va.  488;  McCarty  v.  Chalfant, 
14  W.  Va.  681;  Chapman  v.  P.  &  S.  R.  Co.,  18  W.  Va. 
184;  Chapman  v.  McMillan,  27  W.  Va.  220;  Roblnett 
V.  Roblnett  (Va.),  19  S.  E.  Rep.  845. 

A  report  of  a  commissioner,  unless  excepted  to  in 
time,  will  be  presumed  to  be  correct,  not  only  as  to 
the  principles  of  the  account,  but  as  to  the  evidence 
also.  Keck  v.  Allender,  37  W.  Va.  201,  16  S.  E.  Rep. 
620;  Stewart  v.  Stewart,  40  W.  Va.  86.  20  S.  E.  Rep. 
862;  Kester  v.  Lyon.  40  W.  Va.  161,  20  S.  E.  Rep.  983; 
Ward  V.  Ward.  40  W.  Va.  611.  21 S.  E.  Rep.  747;  B.  & 
O.  R.  Co.  V.  Vanderwerker,  44  W.  Va.  229, 28  S.  E.  Rep. 

829. 

4.  Waiver  of  Exception.— Where  a  party  files  ex- 
ceptions to  a  commissioner's  rei)ort  within  the  10 
days  which  the  same  is  required  by  statute  to  be 
held  by  the  commissioners  before  filinsr,  and  asks 
leave  to  file  other  exceptions  during  the  term  before 
the  submission  of  the  cause,  and  does  so  file  such 
other  exceptions,  he  must  be  held  to  have  waived 
his  rlRht  to  except  because  the  report  was  not  held 
full  10  days  before  filing.  Smith  v.  Brown,  44  W. 
Va.  342,  30  S.  E.  Rep.  160;  Mann  v.  Peck,  45  W.  Va. 
18,  80  S.  E.  Rep.  206. 

One  defendant,  F.,  files  an  exception  to  the  com- 
missioner's report;  which  is  relied  on  by  R., 
another  defendant;  but  at  the  hearing  in  the  court 
below,  this  exception  is  waived.  The  exception 
having  been  waived,  R.  cannot  rely  upon  it  in  the 
appellafeft  court    Robertson  v.  Trigg,  32  Gratt.  76. 

An  administrator  having  waived  his  exceptions 
to  the  commissioner's  report,  under  the  erroneous 
impression  that  the  report  would  be  sustained,  and 
the  case  then  finally  disposed  of,  may  withdraw  his 
waiver,  and  renew  his  exceptions.    Hannah  v.  Boyd. 

25  Gratt.  092. 

5.  Bxceptlon— Immaterial  Error.— The  failure  of  the 

lower  court  to  pass  upon  exceptions  to  the  report 
of  a  commissioner  when  such  exceptions  are  obvi- 


ously not  well  taken  is  not  an  error  for  which  the 
appellate  court  will  reverse  the  decree.  Bristol 
Iron,  etc.,  Co.  v.  Thomas,  98  Va.  306.  25  S.  £.  Rep.  110; 
Harman  v.  Steams,  95  Va.  68.  27  S.  E.  Rep.  001;  Va., 
etc.,  Co.  V.  Fields,  94  Va.  102,  26  S.  E.  Rep.  428;  Moore 
V.  Bruce,  85  Va.  180,  7  S.  E.  Rep.  195. 

The  commissioner  for  settling  the  accounts  of  the 
parties,  says  in  his  report,— *'The  complainants  will 
hereafter  render  an  account  of  a  remnant  of  the 
business  still  left  In  their  hands."  There  are  excep- 
tions by  both  parties  to  the  accounts  as  stated;  but 
the  court  overrules  them  all,  confirms  the  report 
and  makes  a  final  decree  in  favor  of  the  defend- 
ant It  being  not  probable  that  the  further  account 
referred  to  by  the  commissioner,  will  lessen  the 
amount  due  the  defendant,  if  there  be  no  other 
error,  the  appellate  court  may  amend  the  decree 
by  providing  for  the  further  account,  and  afllrm  it 
Graham  v.  Pierce.  19  Gratt  28. 

Vi.  WEIOHT  OP  REPORT. 

A.  Ex  Parte  Accounts.— The  idea  that  the  ex  parU 
accounts  can,  in  any  case,  have  anything  to  do  with 
the  operation  of  the  statute  of  limitations  is 
founded  upon  a  total  misapprehension.  These 
settlements  have  no  sort  of  analogy  to  stated  ac- 
counts between  individuals.  Whatever  efficacy 
they  may  have  as  evidence  rests  solely  upon 
the  long  established  practice  and  usace  of  the 
country  and  upon  the  supposed  Integrity  of  the 
tribunal  appointed  by  law  for  the  ad]  ustment  of  such 
matters;  whereas  a  stated  account  is  founded  upon 
a  supposed  adjustment  between  the  parties  them- 
jselves.    Leake  v.  Leake,  76  Va.  808. 

The  rule,  that  administration  accounts,  audited 
ex  parte  by  commissioners  appointed  by  the  proper 
court  returned  to  the  court  and  recorded,  are  to  be 
taken  as  prima  facie  correct,  liable  to  be  surcharged 
and  falsified,  upon  proof  adduced,  by  any  party 
Interested,  rests  not  on  the  ground  that  such  audited 
accounts  stand  on  the  same  footing  as  stated  ac- 
counts between  parties,  but  mainly,  on  the  long 
established  practice  of  the  country,  and  on  the  sup- 
posed Integrity  of  the  tribunal  provided  by  law  for 
the  adjustment  thereof.  Newton  v.  Poole,  IS  Leigh 
112  ;  Carter  v.  Edmonds,  80  Va.  58  ;  Leake  v.  Leake. 
75  Va.  792;  Green  v.  Thompson,  84  Va.  392,  5  S.  E.  Rep. 
507;  Radford  v.  Fowlkes.  %  Va.  841.  8  S.  £.  Rep.  817: 
Peale  v.  Hickle,  9  Gratt  445;  Chapman  v.  Shepherd. 
24  Gratt  389;  Wyllle  v.  Venable,  4  Mnnf.  370:  Ship- 
man  V.  Fletcher,  91  Va.  478,  22  S.  E.  Rep.  458;  Leach 
V.  Buckner.  19  W.  Va.  45;  Shugart  v.  Thompson.  10 
Leigh  434;  Anderson  v.  Fox,  2  H.  &  M.  260:  Preston  v. 
Gressom,  4  Munf.  110:  Wimbish  v.  Rawlins,  76  Va. 
48;  Holt  V.  Taylor.  48  W.  Va.  158.  27  S.  E.  Rep.  SSI; 
Hurt  V,  West  87  Va.  78,  12  S.  E.  Rep.  141 ;  Blackwell  v. 
Bragg.  78  Va.  520:  Atwell  v.  Milton,  4  H.  &  M.  SSS: 
Corbin  v.  Mills,  16  Gratt  488,  sjid  fbot-note. 

The  settlement  of  an  administration  account  under 
an  ex  parte  order  of  the  court  which  granted  admlni»- 
tratlon,  ia  prima  facie  evidence  in  favor  of  the  admln<- 
istrator  against  creditors  of  decedent  Shearman 
V.  Christian,  9  Leigh  571. 

Where,  in  an  ex Dar^«  settlement  by  commissioners, 
of  an  executor's  accounts,  the  commissioners 
improperly  omit  to  state  an  interest  account  and 
charge  the  executor  with  interest  that  is  cause  for 
surcharging  and  falsifying  the  account  Burwell 
V.  Anderson.  8  Leigh  376  [348] ;  Anderson  v.  Burwell, 
6  Gratt  405. 

B.  Question  of  Pact— Weight  of  Report 

I.  Old  Rule.- When  a  question  of  fact  is  referred 
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to  a  commissioner,  depending-  npon  the  testimony 
of  witnesses,  conflicting  in  their  statements  and 
differln^r  in  their  recollection,  the  court  must  of 
necessity  adopt  his  report,  unless  in  a  case  of  pal- 
pable error  or  mistake.  Bowers  v.  Bowers,  89  Gratt 
aOT;  Porter  v.  Young,  86  Va.  49,  6  S.  E.  Rep.  618; 
Stlmpson  V.  Bishop,  82  Va.  190;  Maffarlty  v.  Shipman, 
82  Va.  781:  Robinson  v.  Allen,  86  Va  721.  8  S.  £.  Rep. 
836;  Maffarlty  v.  Succop.  90  Va.  663,  19  S.  E.  Rep.  260; 
Jones  y.  Degge,  8f  Va.  690,  6  S.  E.  Rep.  799;  Moore  v. 
Butler,  90  Va.  686,  19  S.  E.  Rep.  880;  Armen trout  v. 
Shafer,  89  Va.  669,  16  S.  E.  Rep.  726:  Clinch  River 
Min.  Co.  V.  Harrison,  91  Va.  182.  21  S.  E.  Rep.  660; 
Porter  v.  Christian,  88  Va.  780, 14  S.  E.  Rep.  188;  Bow- 
d^n  V.  Parrish,  86  Va.  67,  9  S.  E.  Rep.  616;  Gay  v. 
Lockxidire,  48  W.  Va.  267,  27  S.  E.  Rep.  806;  Stuart  ▼. 
Hendricks,  80  Va.  601;  Douglas  v.  Spoor,  89  Va.  279, 
16  S.  E.  Rep.  660:  Boyd  v.  Gunnison,  14  W.  Va.  1; 
Graham  v.  Graham,  21  W.  Va.  702;  Handy  v.  Scott, 
26  W.  Va.  710;  Reger  v.  O'Neal,  88  W.  Va.  159,  10  S. 
E.  Rep.  876. 

Where  questions  purely  of  fact  are  referred  to  a 
commissioner  to  be  reported  on,  his  flndinffs  will  be 
given  great  weight,  and  should  be  sustained  unless 
It  plainly  appears  that  they  are  not  warranted  bv 
any  reatonabU  view  of  the  evidence:  and  this  rule 
operates  with  peculiar  force  In  the  appellate  court, 
when  the  findings  of  the  commissioner  have  been 
approved  and  sustained  by  the  decree  of  the  inferior 
court.  Fry  v.  Feamster,  86  W.  Va.  454,  16  S.  E.  Rep. 
258;  Reger  v.  O'Neal,  33  W.  Va  169, 10  S.  E.  Rep.  875; 
Broderlck  v.  Broderick,  28  W.  Va.  878;  Moore  v. 
Ligon,  80  W.  Va.  146,  8  S.  £.  Rep.  672;  Handy  v.  Scott, 
26  W.  Va.  710. 

Where  questions  purely  of  fact  are  referred  to 
a  commissioner,  his  finding  will  be  given  great 
weight,  though  not  as  conclusive  as  the  verdict  of  a 
jury,  and  should  be  sustained,  unless  it  is  contrary 
to  law.  or  not  warranted  dy  any  reaeonabU  view  of 
the  evidence.  This  rule  operates  with  peculiar  force 
in  an  appellate  court,  when  the  findings  of  a  com- 
missioner have  been  approved  by  the  court  below. 
Hail  V.  Hall,  80  W.  Va.  779,  6  S.  E.  Rep.  260;  Hullngs 
V.  Hullngs,  88  W.  Va.   861,  18  S.  E.  Rep.  627. 

a.  nodificatlon  of  Rule  In  West  Virginia.— It  is  a  set- 
tled rule  of  law  that  when  questions  of  fact  are  sub- 
mitted to  a  commissioner,  his  findings  upon  such 
facts  should  be  sustained  unless  the  court  is  eatieJUd 
from  the  evidence  that  such  findings  are  erroneous. 
Graham  v.  Graham,  21  W.  Va.  702;  Boyd  &  Co.  v. 
Gunnison  &  Co.,  14  W.  Va.  1:  McGulre  v.  Wright,  18 
W.  Va.  507. 

Every  presumption  is  in  favor  of  the  correctness 
of  the  decision  of  a  master,  and  it  is  not  usual,  to 
reject  his  findings,  unless,  upon  examination,  such 
findings  are  found  to  be  unsupported  or  defective  in 
some  essential  particular.  Hartman  v.  Evans,  38  W. 
Va.  669,  18  S.  E.  Rep.  813. 

When  questions  purely  of  fact  are  referred  to  a 
commissioner  to  be  reported  upon,  the  findings  of 
the  commissioner,  while  not  as  conclusive  as  the 
verdict  of  a  jury,  will  be  given  great  weight,  and 
should  be  sustained  unless  it  plainly  appears  that 
they  are  not  warranted  by  the  evidence.  This  rule 
operates  with  peculiar  force  in  an  appellate  court, 
where  the  findings  of  the  commissioner  have  been 
approved  and  sustained  by  the  decree  of  the  inferior 
court.    Stewart  v.  Stewart,  40  W.  Va.  66, 20  S.  E.  Rep. 


Where  questions  of  fact  are  submitted  to  a  com- 
missioner in  chancery,  his  findings  of  such  facts 
should  be  sustained,  unless  the  court  is  satisfied 


from  the  evidence  before  the  commissioner  that 
such  findings  are  erroneous,  though  such  report  is 
not  entitled  to  as  much  weight  as  the  verdict  of  a 
Jury.    Holt  v.  Taylor,  48  W.  Va  168,  27  S.  E.  Rep.  320. 

A  special  commissioner  appointed  by  the  court 
with  consent  of  the  parties  is  not  an  arbitrator,  but 
his  report  is  subject  to  review  by  the  court  as  in  the 
case  of  a  general  commission.  Crisllp  v.  Cain,  19 
W.  Va.48a 

3.  riodlfflcatlon  of  Rule  In  Virginia.— The  court  of 
equity  cannot  abdicate  its  authority  or  powers,  nor 
confide  or  surrender  absolutely  to  any  one  the  per- 
formance of  any  of  its  judicial  functions.  It  may 
rightfully  avail  itself  of  the  assistance  of  commis- 
sioners in  the  proper  preparation  for  judicial  deter- 
mination of  the  many  complicated  matters  upon 
which  its  judgment  is  invoked,  but  in  it  resides  the 
authority,  and  to  it  solely  belongs  the  resi)onslbility, 
to  adjudicate  them.  The  work  of  its  commissioners 
is  subject  to  its  review  and  the  court  is  in  no  wise 
precluded  from  making  such  review  by  the  findings 
or  conclusions  of  the  commissioner.  There  is  no 
propriety,  therefore,  in  holding  that,  where  the 
evidence  is  confiictlng,  the  report  of  a  commissioner 
in  chancery  is  entitled  to  the  same  weight  and 
should  be  given  the  same  effect  as  the  verdict  of  a 
jury;  for  on  motion  for  a  new  trial,  the  verdict  of  a 
jury  would  not  be  set  aside  merely  because  the 
court  on  consideration  of  the  evidence  would  have 
come  to  a  different  conclusion.  Shipman  v. 
Fletcher.  91  Va.  473,  22  S.  E.  Rep.  458. 

When  the  commissioner  has  seen  and  examined 
the  witnesses,  and  the  testimony  is  conflicting,  and 
his  conclusions  are  clearly  supported  by  competent 
and  unimpeached  witnesses,  the  court  will  not  set 
aside  or  disturb  his  report,  unless  the  weight  of  the 
testimony  which  is  contrary  to  his  conclusions  is 
such,  on  account  of  the  number  of  the  witnesses  and 
nature  of  the  evidence,  as  to  make  U  clear  that  the 
commissioner  has  erred:  and  this  rule  applies  a 
fortiori  in  the  appellate  court  when  the  report  of  the 
commissioner  has  been  confirmed  in  the  lower 
court  Shipman  v.  Fletcher,  91  Va  478,  22  S.  E.  Rep. 
458;  Douglas  v.  Spoor,  80  Va.  279,  16  S.  E.  Rep.  560; 
Smith  V.  Smith,  92  Va.  700,  24  S.  E.  Rep.  S80.  The 
rule  as  laid  down  in  these  cases  considerably 
modifies  the  rule  stated  in  the  case  of  Bowers  v. 
Bowers,  29  Gratt  697,  and  followed  by  a  long  line  of 
decisions. 

C.  Weight  of  Report  In  Appellate  Court.— In  consid- 
ering a  commissioner's  report  the  aappelkUe  court 
win  presume  it  to  have  been  correctly  made  and 
upon  the  proper  authority  unless  the  contrary  shall 
appear.  Coffman  v.  Sangston.  21  Gratt  268;  Wills  v. 
Dunn,  6  Gratt  384;  Simmons  v.  Simmons,  33  Gratt. 
461;  McCandlish  v.  Edloe,  8  Gratt  880:  Strange  v. 
Strange,  76  Va.  240:  Alderson  v.  Henderson,  6  W.  Va. 
182;  Reitzv.  Bennett  6W.  Va.  417;  Conrad  v.  Buck, 
21  W.  Va.  896:  Steptoe  v.  Read.  19  Gratt  1;  Sims  v. 
Tyrer.  96  Va  6,  26  S.  E.  Rep.  608;  Triplett  v.  Wood- 
ward, 96  Va.  187,  85  S.  E.  Rep.  456. 

When  the  testimony  is  voluminous,  and  the  ac- 
counts in  great  confusion,  and  the  report  confirmed 
by  the  lower  court,  the  appellate  court  will  not  inter- 
fere unless  in  case  of  palpable  error.  Stuart  v. 
Hendricks,  80  Va.  601;  Stlmpson  v.  Bishop,  82  Va.  204. 

VII.  RBCOMMITMBNT. 

A  report  made  while  a  cause  stood  dismissed,  and 
before  it  was  reinstated,  will  be  recommitted.  Wil- 
liamson V.  Childress,  4  H.  &  M.  449. 

A.  Unauthorized  Report.— A   commissioner   must 
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not  8ro  beyond  the  matter  referred  to  Mm,  and  If  he 
does  so  his  report  so  far  as  refers  to  that  matter  is  a 
nullity.  It  has  been  decided  that  in  such  a  case  the 
proper  course  is  not  to  except  to  the  master's  report, 
but,  before  it  is  confirmed,  to  apply  to  the  court  that 
it  may  be  referred  back  to  the  commissioner  to 
review  his  report,  but  that.  If  no  such  application  is 
made,  and  the  report  should  be  affirmed,  the  court 
win  pay  no  attention  to  it,  except  so  far  as  it  is 
warranted  by  the  decree.  Ware  v.  Starkey,  80  Va. 
191 :    White  v.  Drew,  9  W.  Va.  695. 

B.  Omiftsions—Report  Entire.— Where  the  erldence 
taken  tends  to  show  that  defendant  is  entitled  to 
certain  credits  on  plaintiff's  claim,  and  the  cause  is 
referred  to  a  commissioner  to  take  and  state  an 
account,  he  should  be  requiired  to  pass  upon  such 
items  of  credit  Gapen  v.  Qapen.  41  W.  Va.  422,  28  S. 
E.  Rep.  579. 

In  a  suit  in  equity  for  an  account,  brought  by  one 
partner  arainst  the  other  after  the  termination  of 
the  partnership,  both  partners,  defendant  as  well  as 
plaintiff,  are  regarded  as  actors,  and  the  accounts 
must  be  stated  by  the  commissioner,  and  the  rights 
of  the  several  partners  must  be  finally  passed  on  by 
the  court  as  if  each  partner  were  a  plaintiff  filing  a 
bill  affainst  his  co-partner.  Hyre  ▼.  Lambert,  97 
W.  Va.  26.  16  S.  E.  Rep.  447. 

Palinre  to  Include  All  Debts^RecommiJslon.— The 
commissioner  who  was  directed  to  take  an  account 
of  the  debts  of  S  and  their  priorities,  and  of  the 
lands  of  S  and  to  whom  and  when  aliened,  after 
statlnff  certain  judgments,  and  debts  secured  by 
specific  liens,  reports  that  the  debts  secured  by  the 
deed  to  L  were  not  presented  before « him,  and  he 
does  not  report  them.  Held,  the  report  should  be 
recommitted  to  the  commissioner  to  take  an  account 
of  said  debts ;  and  it  is  error  to  make  a  decree  for  the 
sale  of  the  lands  of  S  before  this  account  was  taken. 
Schultz  V.  HansbroufiTh,  83  Gratt  667. 

Omissions—Procedure.— Where  a  reference  directs 
the  commissioner  to  report  upon  a  matter,  and  he 
does  not,  the  court  should  recommit  the  report, 
without  exception.  Kiuff  v.  Burdett,  44  W.  Va.  561, 
29  S.  E.  Rep.  1010;  Shlpman  v.  Fletcher,  88  Va.  349,  2 
S.  E.  Rep.  198;  White  v.  Drew,  9  W.  Va.  695;  Bank  v. 
Wilson,  25  W.  Va.  242;  Jones  v.  Byrne,  94  Va.  761.  27 
S.  B.  Rep.  591. 

If  a  commissioner  fails  entirely  to  make  any 
report  with  reference  to  a  matter  referred  to  him, 
the  court  should  refer  this  matter  to  him  airain,  to 
be  reported  upon,  and  this  should  be  done  though  no 
one  except  to  such  report  No  one's  riffht  can  be 
regarded  as  abandoned  or  prejudiced  by  his  failure 
to  except  to  such  report  because  of  such  failure. 
Chllds  v.  Hurd,  82  W.  Va.  66,  9  S.  E.  Rep.  868. 

C.  Other  Causes  for  Recommisslon. 

Want  of  Notice.— A  settlement  (by  commissioners 
appointed  by  the  court  of  chancery)  of  an  adminis- 
tration account  without  notice  to  the  legatees  or 
distributees,  is  affainst  the  constant  course  of  the 
court,  and  must  be  set  aside,  and  the  report  recom- 
mitted.   Campbell  v.  Winston,  2  H.  &  M.  10. 

Intricate  Accounts.— When  a  commissioner  to  whom 
a  cause  is  referred  to  settle  larffe  and  intricate 
matters  of  account,  containinfir  many  contested 
items,  returns  a  report  showinar  only  an  afffirreffation 
of  items  in  accordance  with  his  conclusions,  and  the 
report  is  excepted  to  for  this  reason,  and  the  circuit 
court  overrules  such  exceptions  and  confirms  the 
report  on  appeal,  this  court  will  reverse  the  decree 
of  confirmation,  and  remand  the  cause,  that  a 
proper  itemized  statement  of  such  accounts  may  be 


made.    Dewing  v.  Button,  40  W.  Va.  621,  21  S.  E.  Rep. 
780. 

Defective  Report— Recofamission.— If,  in  any  case, 
the  court  is  not  satisfied  with  the  report  of  a  com- 
missioner In  reffard  to  matters  not  excepted  to 
which  miffhtbe  affected  by  evidence  aliunde,  instead 
of  remodeling  the  account  on  its  own  estimate  of  the 
evidence  it  should  recommit  the  report,  with 
instructions  indicating  its  opinion,  so  that  the 
respective  parties  miffht  have  an  opportunity  of 
meeting  any  objection  thus  suffffested.  Baltimore 
&  O.  R.  Oo.  V.  Vanderwerker,  44  W.  Va.  229,  28  S.  E. 
Rep.  881 ;  Ward  v.  Ward,  21  W.  Va.  262. 

Defective  Report— Reconmlssloa— New  Evidence.- 
Where  an  exception  to  a  commissioner's  report  is 
correctly  sustained  by  the  court  upon  the  evidence 
produced,  yet  if  there  is  ffood  reason  to  beUere  that 
other  evidence  mlffht  be  produced,  which  woald 
fflve  the  case  a  different  result  and  that  such  evi- 
dence has  been  withheld,  in  consequence  of  the 
commissioner's  having  allowed  the  item,  the  court 
of  chancery  ouffht  not  to  pronounce  a  final  decree, 
but  to  recommit  the  account  for  further  evidence 
and  enquiry.    Williams  v.  Donaffhe.  1  Rand.  800. 

Defective  Report— Appellato  Court.  — When,  upon 
exception  to  a  commissioner's  report  he  certifies  all 
the  evidence  upon  which  the  report  is  based,  and 
his  report  is  confirmed  by  the  lower  court  and  the 
evidence  upon  which  it  is  based  made  a  part  of  the 
record,  the  appellate  court  if  satisfied  that  the  evi- 
dence is  insufficient  to  sustain  the  flndinirs  of  the 
commissioner,  will  reverse  the  decree  confirming 
said  report  with  directions  to  recommit  the  account 
in  order  that  further  testimony  may  be  taken. 
Holt  V.  Taylor,  48  W.  Va.  158,  27  S.  E.  Rep.  820:  WU- 
liams  V.  Clark.  98  Va.  690,  25  S.  E.  Rep.  1018. 

Want  of  Evidence.— In  a  suit  by  distributees  a^ralnst 
an  administrator,  the  accounts  having  been  re- 
ferred, a  report  is  returned  before  the  defendant's 
evidence  is  filed.  He  excepts  to  the  report  and  files 
an  affidavit  showing  a  sufficient  excuse  for  not 
sooner  taking  his  evidence,  and  asks  for  a  recom- 
mitment of  the  report  Under  these  circumstances, 
thouffh  the  testimony  may  sustain  the  defendant 
as  to  the  subject  of  controversy,  it  would  not  be 
proper  to  dismiss  the  bill.  Thomas  v.  Dawson,  9 
Gratt  531. 

New  Reference  by  Consent.— DurinflT  the  pendency 
of  a  suit  in  chancery,  a  settlement  of  accounts  be- 
tween the  parties  having  been  made,  and  reported 
to  the  court  but  afterwards,  by  mutual  consent  a 
new  order  of  reference  beinff  made,  the  commis- 
sion was  not  precluded  from  ezamininff  the  ac- 
counts flrenerally,  and  correcting  any  error  therein: 
especially,  as  it  appeared  that  the  party  who  was 
benefited  by  such  error,  had  torn  hisownsiirnature. 
and  that  of  the  other  party  from  the  settlement 
Todd  V.  Bowyer,  1  Munf .  447. 

D.  Motion  to  Recommit— Procedure  Reoomiiiasloo— 
Second  Report— Perm.— If  there  has  been  a  previous 
account,  the  commissioner  shall  not  copy  it  into 
his  report  but  taking-  it  as  the  basis  of  his,  correct 
the  errors  and  supply  the  defects  thereof  by  an 
additional  statement  Holt  v.  Holt  37  W.  Va.  S06, 
16  S.  E.  Rep.  675;  Nelson  v.  Kownslar.  79  Va.  468. 

Motion  to  Recommit— Credits.— On  a  motion  to  re- 
commit the  report  of  a  commissioner  in  chancery, 
if  the  previous  nefflect  or  contumacy,  of  the  party 
render  it  proper  to  overrule  his  motion,  so  far  as  It 
ffoes  to  open  the  accounts  anew:  he  may,  neverthe- 
less, be  permitted  to  show  himself  entitled  to  credits 
not  considered  by  the  commissioner,  if  it  appear 
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probable,  from  the  eyldence  in  support  of  tbe  mo- 
tion, that  be  is  entitled  to  such  credits.  Snickers  v. 
Dorsey,  2  Mnnf.  506:  Grantbam  t.  Lncas,  S4  W.  Va. 


B.  Motion  to  Recommit— Appeal. 

Rcconnisslon— Appeal— Procedure.— An  appeal  by 
one  party  from  a  decree  oyermlinffsome  exceptions 
to  commissioner's  report,  and  sustainlnff  otbers,  and 
recommitting  the  report,  brinffs  np  the  wbole  cause; 
and  tbe  decree  of  the  court  of  appeals  afflrmtnff  the 
decree  of  tbe  court  below,  concludes  all  questions 
previously  decided,  whether  in  favor  of  the  appel- 
lants or  appellees.    Burton  v.  Brown,  22  Gratt.  16. 

Order  of  Recommlsslon— Appeal.— A  decree  which 
sustains  certain  exceptions  to  a  commissioner's  re- 
port, and  recommits  the  cause  to  the  same  or 
another  commissioner,  is  not  an  appealable  decree 
because  it  does  not  settle  all  the  principles  of  the 
cause.  HIU  v.  Als,  27  W.  Va.  215;  Laidley  v.  KUne, 
21  W.  Va.  21;  Hooper  v.  Hooper,  29  W.  Va.  276, 1  S.  E. 

Rep.  290L 

VIII.  IN  QBNBRAL. 

Creditor— Sale  of  Land— Petition.— Heirs  residing* 
out  of  the  state,  having  instituted  a  suit  for  a  sale 
of  land  descended  to  them,  and  the  same  having 
been  sold,  and  the  proceeds  being  in  the  hands  of  a 
commissioner  directed  by  the  court  to  collect  them ; 
a  creditor  of  the  ancestor  seekinff  to  subject  these 
proceeds  to  the  payment  of  his  debt,  should  apply 
by  petition  to  the  court  to  be  made  a  party  in  the 
cause,  and  to  have  the  fund  applied  by  proceedings 
in  that  cause  to  the  payment  of  his  debt  Carrinflrton 
V.  Didier,  8  Oratt.  26a 

Conmlsaloaer— Notes— Taxation.— Notes  in  the  pos- 
session of  a  commissioner,  which  were  executed  for 
the  purchase  price  of  property  sold  under  a  decree 
of  court  are  not  subject  to  taxation  and  should  not 
be  listed  under  Act  of  March  4,  1806  (Acts  1896-6.  ch. 
706,  p.  778).  Fulkerson  v.  Treasurer  of  Bristol,  96  Va. 
1,27S.  E.  Rep.  815. 

Commissioner's  Liability  —  Confederate  Money.  — A 
commissioner  who,  under  the  direction  of  the  court, 
collects  and  disburses  confederate  money,  and,  by 
order  of  the  court,  retains  the  balance,  which  is  in 
controversy  between  disputing  lien  holders,  until 
the  riffbts  of  the  parties  are  litigated,  cannot  be 
held  personally  liable  for  any  loss  that  may  be  in- 
curred in  consequence  of  the  fund  perishinff  on  his 
hands,  by  the  result  of  the  late  civil  war.  Davis  v. 
Barman.  21  Gratt.  194:  Biyers  v.  Zetelle,  21  Gratt 
760;  Reynolds  v.  Pettyjohn,  79  Va.  881 ;  Williams  v. 
Skinker.  26  Gratt  521;  Vaiden  v.  Stubblefleld.  28 
Gratt  158.  162:  McVeigh  v.  Bank.  26  Gratt  201;  Mead 
V.  Jones,  24  Gratt  868;  Barton  v.  Ridffeway,  92  Va. 
171,  28  S.  £.  Rep.  226;  Fug^ate  v.  Honaker,  22  Gratt 
418:  Hale  v.  Wall,  22  Gratt  485;  Cooper  v.  Cooper,  77 
Va.  204:  Parsley  v.  Martin,  77  Va.  883;  Cogblll  v,  Boyd, 
T7Va.459. 

Settlement  of  Accounts— Presence  of  Legatees.— Ex- 
ecutor's adcounts  are  audited  before  commissioners 
of  the  county  court  the  leg'atees  beinff  present  at 
such  settlement  thereof:  these  accounts  are  re- 
turned to  the  court  approved  and  recorded.  B«ld, 
the  presence  of  the  lesratees  at  the  settlement  is  no 
objection  to  a  bill  in  chancery  to  surcharge  and 
falsify  the  accounts  so  settled.  Garrett  v.  Carr,  8 
Leigh  407:  Garrett  v.  Carr,  1  Rob.  196.  See  mono- 
graphic noU  on  "Interest"  appended  to  Fred  v. 
Dixon.  27  Oratt  541:  Anderson  v.  Thompson,  11  Leigh 
4B6:  Strother  v.  Hull,  28  Gratt  668.  See  mono- 
graphic noU  on  "Estoppel"  appended  to  Bower  v. 
McCormlck.  28  Gratt  810. 


Creditor's  BUI -Statute  of  LImiUtions— West  Vir- 
ginia.—A  bill  filed  by  a  single  creditor  to  enforce  the 
payment  of  his  debt  against  the  administrator  and 
heirs  of  a  decedent  although  not  in  form  a  cred- 
itor's bill,  will  become  such  from  the  time  the 
court  makes  an  order  referring  the  cause  to  a  com- 
missioner to  take  an  account  of  the  debts  of  the  de- 
cedent and  the  statute  of  limitations  will  cease  to  run 
against  any  creditors  of  the  decedent  whether  he 
is  a  formal  party  to  the  suit  or  not  from  the  date  of 
such  order  of  reference.  Laidley  v.  Kline,  28  W.  Va. 
570;  Woodyard  v.  Polsley,  14  W.  Va.  211. 

Creditor's -Bill— SUtute  of  Limitations— Virginia.— it 
is  sometimes  broadly  stated  that  the  order  for  an 
account  of  liens  suspends  the  running  of  the  statute 
against  all  lien  creditors.  But  no  authority  is  cited, 
and  in  our  investigation  we  have  found  no  case 
whicb  holds  that  the  order  for  an  account  will  pre- 
vent t^he  running  of  the  statute  against  the  demand 
of  a  creditor  who  did  not  assert  his  demand  in  the 
suit  On  the  contrary,  the  authorities  show  that 
the  rule  only  applies  to  such  creditors  as  come  in 
under  the  decree,  or  otherwise  become  parties  to 
the  suit  and  that  as  to  all  others  the  statute  con- 
tinues to  run.  Callaway  v.  Webster,  7  Va.  Law  Reg 
40  (May.  1901). 

Statute  of  Limitations  —  Equity.  —  Though  the 
statute  of  limitations  does  not  usually  bar  a  suit 
in  equity  for  an  aceaurU,  yet  a  great  lapse  of  time 
showing  laches  on  the  part  of  the  plaintiff  may 
prevent  a  recovery  at  th^  bar  of  that  tribunal. 
Carr  v.  Chapman,  5  Leigh  176  [164];  Harrison  v. 
Gibson,  28  Gratt  212,  and  note;  Foster  v.  Rlson,  17 
Gratt  881 ;  Caruthers  v.  Trustees  of  Lexington,  12 
Leigh  685  [618] ;  Green  v.  Thompson,  84  Va.  896, 5S.E. 
Rep.  607;  Castleman  v.  Dorsey.  78  Va.  849;  Hatcher 
V.  Hall,  77  Va.  578;  Morrison  v.  Householder.  79  Va. 
627;  Coles  v.  Ballard,  78  Va.  149;  Perkins  v.  Lane,  88 
Va.  tt;  Gibboney  v.  Kent  82  Va.  888;  Turner  v. 
Dillard,  82  Va.  689;  Chapman  v.  Persinger,  87  Va. 
586, 18  S.  £.  Rep.  549;  Shugart  v.  Thompson,  10  Leigh 
484.  See  Va.  Code  1887,  H  8608-8606:  W.  Va.  Code  1899, 
ch.  141,  pp.  941-942;  Lewis  v.  Rosier.  19  W.  Va.  61.  See 
monographic  note  on  "Depositions"  appended  to 
Field  V.  Brown,  24  Gratt  74.  See  monographic  note 
on  "Issue  Out  of  Chancery"  appended  to  Lavell  v. 
Gold.  26  Gratt  473.  and  on  "Bills  of  Exception" 
appended  to  Stoneman  v.  Com..  25  Gratt  887. 
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Myers  v.  Ould  &  Carrington  &  als. 
March  Term,  1878,  Richmond. 

I.  Contract  for  Work— Payable  In  Note«— Conditions.— 

M.  employs  S.  to  build  a  house,  and  he  is  to  pay 
for  it  in  ten  notes  of  85,000  each,  payable  at  differ- 
ent periods,  to  be  delivered  by  M  to  S  when  R  shall 
say  he  is  entitled  to  them.  One  note  to  be  first 
delivered,  then  two  at  the  same  time,  when  the 
work  has  advanced  to  a  certain  stage,  Ac.  If  S 
should  fail  to  carry  on  the  work  to  completion, 
any  notes  not  delivered  should  be  forfeited  to  M. 
The  first  note  is  properly  issued.  Before  S  is 
entitled  to  receive  the  next  two,  M,  at  the  request 
of  S,  delivered  him  one  of  them:  S  having  done 
more  work  than  the  amount  of  that  note;  and  S 
soon  after  receiving  the  last  note,  abandons  the 
work.    HsiiD: 

I.  3ame— Same— Accommodation  Notes.  —  Though 
the  note  was  given  by  M  to  S  for  his  accommo-' 
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dation.  before  he  was  bonnd  to  deliver  it,  yet  it 
is  Dot  an  accommodation  note  in  the  leffal  sense, 
but  is  upon  a  valuable  consideration ;  and  M  has 
no  equity  on  this  sround,  either  asrainst  S  or  the 
holder  of  the  note  for  value,  to  have  the  note 
delivered  up  to  him. 

a.  Bill  In  Equity— No  Damaffe  Alleged— No  Relief.— M 

not  haviner  alleged  in  his  bill  damage  by  the 
failure  of  S  to  complete  the  work  by  the  time 
prescribed,  he  cannot  have  relief  on  that  ground. 

3.  Contract- Provision  off  Forfeiture— Qiuere.— The 

parties  in  this  case  having  provided  in  the  con- 
tract the  forfeiture  of  S  for  the  failure  to  com- 
plete the  work,  oiuere  if  Mis  entitled  to  any  other 
compensation. 

a.  Equity— No  Decree  In  Favor  of  Plaintiff- Decree  be- 
tween Co-Defendants.*— M  flies  his  bill  against  S  and 
his  assignee  of  the  second  note  delivered  to  S,  and 
attaching  creditors  of  S,  who  had  served  their 
attachments  on  M,  to  have  the  note  delivered  up 
to  him,  upon  the  ground  that  it  was  without  con- 
>8ideration,  and  was  procured  by  misrepresenta- 
tion  and   fraudulent  assurances:   and   the 
384      court  *holding  that  he  has  failed  to  sustain 
the  grounds  of  relief  he  states,  and  that  his 
bill  should  be  dismissed,  cannot  go  on  to  make  a 
decree  in  the  cause  between  the  assignee  and  the 
attaching  creditors. 

3.  Same— Same— Same.— There  cannot  be  a  decree 
between  co-defendants,  in  a  cause  where  there  is 
no  decree  in  favour  of  the  plaintiff. 

On  the  6th  of  February  1866  Solomon  A. 
Myera,  of  the  city  of  Richmond,  entered 
into  a  contract  under  seal  with  Samuel 
Strong",  of  Washington  city,  whereby  Strong 
undertook  to  build  for  Myers,  on  a  desig- 
nated lot  in  Richmond,  a  house  containing 
two  tenements  complete  in  all  its  parts,  of 
the  best  materials,  according  to  a  specified 
plan,  for  the  sum  of  fifty  thousand  dollars, 

^Equity- No  Decree  la  Favor  of  Plaintiff— Decree 
between  Co-Defendants.— The  proposition  laid  down 
in  the  second  and  third  headnotes,  that  there  can- 
not be  a  decree  between  <lD-defendant8,  in  a  cause 
where  there  is  no  decree  in  favor  of  the  plaintiff, 
seems  to  be  a  well  established  rule  of  law. 

The  principal  case  was  expressly  sustained  as  to 
this  point  in  Hansford  v.  Ck)al  Co..  22  W.  Va.  76:  Wat- 
son V.  Wigginton,  28  W.  Va.  808:  Western  Lunatic 
Asylum  v.  Miller,  29  W.  Va.  882, 1  S.  E.  Rep.  740;  Rad- 
cliff  V.  Corrothers,  83  W.  Va.  604,  US.  £.  Rep.  232: 
Kinports  v.  Rawson,  86  W.  Va.  248, 15  S.  E.  Rep.  68. 

Indeed,  even  when  there  is  a  decree  for  the  plain- 
tiff, the  courts  will  be  very  chary  of  decreeing 
between  co-defendants,  and,  as  time  advances,  the 
tendency  seems  to  Increase  the  indisposition  to 
make  such  decrees  because  it  is  not  equity  to  delay 
the  plaintiff  his  relief  while  the  defendants  litigate 
rights  foreign  to  his  claim  and  immaterial  to  the 
point  in  issue,  and  for  the  even  stronger  reason, 
that  there  is  often  no  opportunity  for  one  defendant 
.to  state  his  own  case  in  his  answer  as  against  his  co- 
defendant  See  Qlenn  v.  Clark.  21  Gratt  39;  Hub- 
bard V.  Goodwin,  8  Leigh  492:  Blair  v.  Thompson,  11 
Gratt  445. 

The  general  rule  is  that  to  decree  between  defend- 
ants "the  case  must  be  made  out  by  evidence  aris- 
ing from  the  pleadings  and  proofs  between  plaintiffs 
And    defendants."    Templeman   v.   Fauntleroy,   8 


said  house  to  be  fully  completed  and  finished 
and  the  key  to  be  given  by  said  Strong  to 
Myers,  on  or  before  the  1st  of  August  1866. 
The  contract  provided  for  an  alteration  of 
the  plan  at  the  instance  of  Myers,  and  the 
mode  by  which  the  consequence  of  such  al- 
terations should  be  adjusted.  And  it  was 
agreed  that  in  the  payment  of  the  said  sum 
of  $50,000,  Myers  should  execute  ten  negoti- 
able notes  of  $5,000  each,  payable  to  Strong 
or  his  order,  respectively  on  the  1st  day  of 
August  1867,  68,  69,  70,  71,  72,  73,  74,  75  and 
1876,  and  each  note  to  bear  six  per  cent,  per 
annum  interest  from  the  1st  of  August  1866; 
and  Myers  was  to  deliver  the  said  notes  to 
Strong  in  the  manner  and  at  the  time  speci- 
fied as  follows:  the  note  due  at  the  earliest 
period  was  first  to  be  delivered  to  Strong; 
the  note  due  at  the  longest  period  was  the 
second  to  be  delivered ;  and  so  on  alternately 
till  they  were  all  delivered,  in  accordance 
with  the  conditions  after  expressed,  viz: 
Myers  shall  deliver  to  Strong,  the  first  note 
whenever  in  the  opinion  of  Richard  Reins 
of  Richmond,  he  has  done  sufficient  work 
upon    the   said   building  to  have  earned  it; 

and  Reins  was  thereby  appointed  by 
385      both    parties   to   the    *agTeement,    to 

give  the  said  opinion  or  decision; 
when  the  walls  of  the  first  or  main  story 
are  up,  the  iron  front  and  joists,  Ac,  com- 
plete thereon,  ready  for  the  walls  of  the 
second  story  to  go  up,  two  others  of  the 
said  notes  shall  be  delivered  to  the  said 
Strong ;  and  as  each  succeeding  story  is  up, 
and  ready  for  the  walls  of  the  story  abov^e 
to  be  commenced,  another  of  said  notes 
shall  be  delivered;  and  in  like  manner 
others  of  them  shall  be  delivered  until  the 
fourth  or  last  story  is  up  and  the  roof  on 
and  completed,  so  that  by  or  at  that  time 
the  said  Strong  shall  have   received   six  of 

Rand.  442.  When  such  a  case  is  made  out,  "a  court 
of  equity  is  entitled  to  make  a  decree  between 
the  defendants,  and  is  bound  to  do  so.  The  defend- 
ant chargeable  has  a  right  to  insist  that  he  shall  not 
be  liable  to  be  made  a  defendant  in  another  suit  for 
the  same  matter  which  may  be  then  decided  between 
him  and  his  co-defendant  And  the  co-defendant 
may  insist  that  he  shall  not  be  obliged  to  institute 
another  suit  for  a  matter  which  may  be  tben  ad- 
justed between  the  defendants."  Blair  v.  Thompeion. 
11  Gratt  446. 

But  decrees  between  co-defendants  must  be  di»- 
tinguished  from  decrees  in  favor  of  the  plaintiff 
against  one  defendant  upon  a  proper  case  made 
against  him.  For  example,  "Roberts  v.  Jordana.  8 
Munf.  488,  was  an  injunction  to  a  judgment  obtained 
by  the  assignee  of  a  bond  against  the  obliiror.  upon 
the  allegation  of  payments  to  the  oblig-ee  and 
assignor.  This  court  directed  the  injunction  to  be 
made  perpetual  as  to  such  sum  only  as  had  been 
paid  to  the  assignor  before  notice  of  the  assignment; 
but  gave  the  plaintiff  a  decree  over  against  the 
obligee  and  assignor  for  any  sums  received  by  the 
latter  after  notice  of  the  assignment  as  soon  aa 
the  plaintiff  should  have  paid  the  Judgment  This 
was  not  a  decree  between  co-defendants,  bat  in 
favor  of  the  plaintiff  against  one  of  the  defendants 
for  money  Improperly  received  by  him  on  a  note  he 
had  assigned  to  a  tbird  person. "  Blair  v.  Thompson, 
11  Gratt  447. 
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the  said  notes,  in  value  $30,000.  And  the 
other  four  notes  were  to  be  delivered  at  such 
times  as  Richard  Reins  should  direct,  look- 
ing to  the  progress  of  the  work ;  so  that  on 
the  completion  of  the  building-  by  Strong, 
there  should  not  be  more  than  two  of  the 
said  notes  to  be  delivered  to  Strong,  and 
they  to  be  delivered  at  the  time  when  the 
said  house  was  completed.       * 

And  it  was  further  agreed,  that  if  Strong 
should  unreasonably  delay  the  construction 
of  said  house,  which  fact  was  to  be  decided 
by  arbitrators  chosen  as  specified,  whenever 
Myers  should  desire  it ;  or  should  Strong, 
from  any  cause,  fail  or  refuse  to  carry  out 
his  part  of  the  agreement  to  the  full  and 
entire  completion  of  the  said  house,  then, 
and  in  either  event,  any  notes  that  may  not 
have  been  delivered  to  the  said  Strong, 
shall  be  forfeited  by  him  to  the  said  Myers, 
&c.,  &c.  And  in  conclusion  it  was  agreed 
that  Myers  should,  when  requested  by 
Strong,  from  time  to  time,  convey  to  two 
trustees  the  said  lot,  with  the  building 
thereon  to  be  erected,  to  secure  to  Strong 
the  payments  of  the  said  notes,  as  they 
should  be  respectively  delivered  to  him, 
and  become  due  and  payable  according  to 
the  stipulations  of  this  agreement. 
386  This  contract  was  duly  admitted  *to 
record  in  the  Hustings  court  of  the 
city  of  Richmond. 

On  the  23d  of  April  1866  Samuel  Strong 
assigned  and  transferred  to  his  brother 
Jacob  Strong,  of  New  York,  all  his  rights 
and  interest  under  the  contract  with  Myers, 
and  authorized  him  to  perform  all  the  acts, 
and  secure  all  the  benefits,  which  Samuel 
Strong  was  or  might  be  entitled  to  under 
the  same.  And  on  the  25th  of  June  follow- 
ing, Myers  gave  notice  through  the  mail, 
to  both  Samuel  and  Jacob  Strong,  that  the 
contract  was  not  assignable ;  and  that  he 
would  not  permit  Jacob  Strong  to  do  the 
work.  He,  therefore,  considered  the  con- 
tract as  abandoned  by  Samuel  Strong. 

In  May  1867  Solomon  Myers  filed  his  bill 
in  the  Circuit  court  of  the  city  of  Rich- 
mond, in  which  he  set  out  the  contract  be- 
tween himself  and  Samuel  Strong,  the 
assignment  by  the  latter  to  Jacob  Strong, 
and  his  own  notes  to  them ;  and  said  that 
the  first  note  was  delivered  by  him  to 
Strong,  when  the  same  became  due  and 
payable  under  the  contract ;  and  a  deed  of 
trust  to  secure  the  same  was  executed  and 
delivered  to  B.  R.  Wellford  and  Robert 
Ould,  trustees,  and  was  on  record  in  the 
clerk's  oflFice  of  the  Hustings  court  of  the 
city  of  Richmond.  What  disposition  has 
been  made  of  that  note  by  said  Strong, 
plaintiff  does  not  know,  but  from  circum- 
stances, he  believes  and  charges  that  it  is 
still  held  by  Strong,  or  some  fraudulent 
assignee  from  him,  who,  when  discovered, 
he  prays  may  be  made  a  party  defendant. 

He  refers  to  the  provision  of  the  contract 
which  provides,  that  upon  the  failure  or 
refusal  of  Strong  to  carry  out  his  part  of 
the  agreement  to  the  full  and  entire  com- 
pletion of  the  said  house,  any  notes  that 
may  not  have  been  delivered  to  Strong  shall 


be    forfeited   by   him  to  Myers;  and  says, 

that  before  Strong,  under  his  contract,  was 

entitled  to  demand   of  him  any  other 

387  note  than  the  *one  above  referred  to, 
he    voluntarily    abandoned    his    said 

contract  by  a  formal  assignment  thereof  to 
Jacob  Strong,  on  the  2M  of  April  1866; 
which  was  recorded  on  the  16th  of  May  fol- 
lowing: That  said  assignment  was  made 
without  consultation  with  him,  and  he  had 
no  knowledge  thereof  until  sometime  after 
it  was  recorded:  That  Jacob  Strong  has 
never,  to  his  knowledge,  assumed  to  act 
thereunder,  or  attempted  to  prosecute  said 
work :  That  on  or  about  the  28th  of  May 
1866  all  work  upon  the  said  building  ceased, 
as  plaintiff  then  understood  and  believed, 
in  consequence  of  action  had  by  the  cred- 
itors of  Samuel  Strong  against  him,  attach- 
ing all  his  property  known  to  be  accessible 
in  the  city  of  Richmona,  and  all  supposed 
debtors  of  said  Strong,  the  plaintiff  among 
others;  and  plaintiff,  by  notice  to  said 
Strong,  declared  the  said  contract  to  be 
abandoned. 

He  further  says,  that  prior  to  these  oc- 
currences, or  plaintiff's  knowledge  of  them, 
to  wit :  on  the  11th  day  of  April  1866,  Strong 
applied  to  him  to  deliver  to  him  his  note 
for  a  second  instalment  of  the  money  cov- 
enanted to  be  paid  for  the  said  buildings,  to 
enable  him,  as  was  alleged,  to  raise  money 
to  assist  in  said  work.  Plaintiff  was  con- 
fessedly under  no  obligation  to  give  such 
note,  but  believing  that  Strong  designed 
in  good  faith  to  carry  on  the  work,  the 
plaintiff  gave  a  note  for  the  sum  of  $8,000, 
being  $5,000  and  ten  years'  interest  thereon, 
at  the  rate  of  six  per  cent,  per  annum,  pay- 
able on  the  1st  of  August  1876;  and  to 
secure  the  same,  executed  another  deed  on 
the  premises  to  the  said  Wellford  and  Ould, 
as  trustees,  which  has  been  admitted  to 
record  in  the  Hustings  court  of  Richmond. 
But  this  note  was  executed  and  delivered  to 
Samuel  Strong,  and  accepted  by  him,  purely 
as  a  •  matter  of  accommodation,  upon  the 
promise  and  agreement  that  the  work  re- 
quired under  his  contract,  which  .was  the 
only  consideration  therefor,  should  be 

388  thereafter    *faithfully    executed;    as 
will  fully   appear  from  the  recitals  in 

the  deed  of  trust.  And  he  further  says, 
that  Strong  has  not  prosecuted  the  work 
upon  the  said  building  so  far  as  to  entitle 
him,  under  his  contract,  to  any  other  than 
the  first  note ;  and  that  the  second  note  was 
obtained  from  the  plaintiff  by  misrepresen- 
tation and  upon  false  assurances;  that 
plaintiff  has  not  received  any  legal  consid- 
eration therefor;  and  that  he  is  not  bound 
to  pay  the  same  to  Strong  or  any  other  par- 
ties holding  it,  unless  they  can  show  that 
they  paid  for  the  same  a  valuable  consid- 
eration, and  had  no  notice  of  the  circum- 
stances above  recited.  He  is  informed  that 
the  second  note  was  deposited  by  Strong 
with  the  First  National  Bank  of  Richmond, 
as  collateral  security  for  certain  liabilities 
which  have  been  since  satisfied;  and  that 
the  bank  holds  said  note,  not  as  proprietor 
thereof,  but  to  satisfy  the  claims  of  certain 
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creditors  of  Strong,  who  have  served  their 
attachments  upon  the  said  bank  as  a  debtor 
of  Strong:  these  are  Bartlett  A  Robins  and 
Catharine  Thomas,  administratrix  of  Archi- 
bald Thomas ;  and  a  claim  of  Robert  Ould  & 
Isaac  H.  Carrington,  lawyers  and  partners 
under  the  firm  of  Ould  &  Carrintgon,  who, 
as  plaintiff  is  informed,  claim  as  assignees 
of  said  Samuel  Strong,  a  right  to  the  said 
note,  as  a  security  for  a  debt  due  them  by 
Strong,  and  have  given  notice  of  that  as- 
signment to  the  bank. 

The  bill  further  states,  that  at  the  time 
Strong  abandoned  the  work  on  the  building 
he  left  on  the  premises  certain  materials  he 
had  provided  for  said  building,  a  list  of 
which  is  filed,  the  entire  value  of  which  did 
not  exceed  a  few  hundred  dollars:  That 
plaintiff  is  a  defendant  as  surety  of  Strong, 
in  a  suit  brought  against  them  and  one 
Wm.  Webster,  by  How,  Knox  &  Co. ,  claim- 
ing several  thousand  dollars :  that  many  of 
the  creditors  of  Strong  had  instituted 

389  suits  against  him,   and  some  had  *re- 
covered  judgments;  and   in   some  of 

said  suits  the  plaintiff  has  been  charged  to 
be  liable  as  a  debtor  of  Strong,  and  he  has 
been  summoned  to  appear  as  garnishee  in 
the  Circuit  court  of  the  city  of  Richmond, 
to  disclose  all  his  indebtedness  to  the  said 
Strong.  And,  in  consequence  of  the  prem- 
ises, he  is  subject  to  harassment  and  ex- 
pense, and  subjected  to  hazard  of  g^reat 
pecuniary  loss,  unless  protected  by  the 
peculiar  powers  of  a  court  of  equity.  He 
claims  to  be  entitled  to  retain  in  his  pos- 
session the  property  before  mentioned,  until 
his  liability  as  surety  for  Strong  in  the 
pending  suit  of  How,  Knox  &  Co.  shall  be 
determined;  and  he  also  claims,  that  if  the 
first  note  herein  referred  to,  be  now  held  by 
Strong,  it  shall  be  retained  in  the  power  of 
the  court,  and  not  pass  into  the  hands  of 
any  other  party  until  the  said  liability  shall 
be  determined.  And  making  Samuel  Strong, 
the  First  National  Bank  of  Richmond,  Ould 
&  Carrington,  and  the  creditors  of  Strong 
who  had  attached  the  second  note  in  the 
bank,  and  those  who  had  summoned  the 
plaintiff  as  garnishee,  and  Wellford  &  Ould, 
the  trustees  in  the  deed  to  secure  it,  parties 
defendants,  he  prayed  that  the  bank  should 
be  restrained  from  delivering  the  note  then 
in  their  custody  to  any  other  party;  that 
Strong  should  be  required  to  produce  the 
first  note,  or  disclose  to  the  court  in  whose 
possession  it  is,  and  whether  it  is  held  for 
his  benefit  in  any  particular;  and  if  so, 
that  it  be  retained  to  await  the  determina- 
tion of  the  suit  of  How,  Knox  &  Co.  in  the 
Hustings  court  against  the  plaintiff  and 
others;  that  the  trustees,  Wellford  &  Ould, 
be  ordered  to  execute  a  release  of  the  deed 
of  trust  aforesaid ;  and  that  the  other  de- 
fendants be  restrained  and  enjoined  from 
prosecuting  any  claim  against  the  plaintiff 
as  an  alleged  debtor  of  said  Strong ;  and 
for  general  relief. 

Ould   answered   the   bill.     He  says 

390  that   he   and  his  ^partners,  Isaac  H. 
Carrington,    are  the   holders  and  pro- 
prietors  of  the   note  for  $8,000,  in  the  bill 


mentioned,  subject  to  the  rights  of  the  First 
National  Bank  of  Richmond,  which  holds, 
or  did  hold,  it  as  a  pledge  for  the  payment 
of  a  certain  debt ;  and  that  Ould  &  Carring- 
ton are  bona  fide  holders  of  the  said  note 
for  value ;  that  they  obtained  the  said  note 
from  Samuel  Strong  on  the  8th  of  Jnne 
1866 ;  that  sai{^  Strong  was  at  the  time  the 
holder  of  the  note,  subject  to  the  rights  of 
the  bank ;  that  Ould  &  Carrington  accepted 
said  note  in  payment  and  satisfaction  of  a 
debt  of  $2,300  due  from  Strong  to  them ; 
that  at  the  time  they  received  the  note  from 
Strong  it  was  endorsed  in  blank ;  and  the 
defendant,  and  he  believes  the  said  Car- 
rington, was  wholly  ignorant  of  any  failure 
of  consideration  or  any  other  defence  or 
equity,  as  between  the  plaintiff  and  Strong, 
which  would  have  invalidated  the  note  or 
any  part  thereof,  in  the  hands  of  Strong, 
or  even  that  the  said  note  was  given  to 
Strong  by  way  of  accommodation  or  antici- 
pation. He  denies  that  he,  or  as  he  believes 
Carrington,  had  any  reason  to  believe  that 
Strong  had  not  done  all  that  was  necessary 
to  entitle  him  to  the  note ;  denies  all  knowl- 
edge of  the  contents  of  the  deed  of  trust 
given  to  secure  it,  and  that  in  fact  it  had 
never  been  delivered  to  or  seen  by  him,  at 
the  time  the  said  note  was  transferred  by 
the  said  Strong. 

The  defendant  further  says,  that  as  to  the 
matter  of  inadequacy  or  failure  of  consid- 
eration for  the  said  note,  he  has  been  in- 
formed by  Richard  Reins,  to  whose  decision 
Myers  and  Strong  submitted  themselves  by 
the  contract,  that  Strong  has  expended  both 
labor  and  materials  upon  the  said  building, 
in  addition  to  such  as  were  to  be  expended 
before  he  should  demand  the  first  of  said 
notes,  to  the  value  of  the  note  of  which 
Ould  &  Carrington  are  the  holders; 
and  that  he  has  expended  further 
391  *work,  labour  and  materials  sufficient 
to  entitle  him  to  demand  the  third 
note  which  the  plaintiff  covenanted  to  de- 
liver; all  which  defendant  believes  to  be 
the  facts. 

The  defendant  further  says,  that  on  the 
8th  of  June  1866  he  gave  notice  to  the  bank, 
of  the  transfer  of  the  note  to  himself  and 
his  partner,  and  delivered  to  the  said  bank 
the  written  order  of  Strong  to  deliver  the 
note  to  the  defendant.  And  he  was  in- 
formed by  the  president  of  the  bank  that 
the  market  value  of  the  note  was  about 
$2,000 ;  and  the  defendant  for  himself  and 
the  said  Carrington  proffers  to  relinquish 
all  his  interest  in  the  said  note,  and  to  sur- 
render the  same  for  the  said  sum   of  $2,300. 

And  he  further  says,  that  although  he 
was  aware  that  suits  had  been  instituted 
and  attachments  sued  out  against  Strong, 
at  the  time  he  became  one  of  the  holders 
of  the  note,  yet  that  he  had  no  actual 
knowledge  at  that  time,  that  any  attach- 
ment had  been  laid  in  the  hands  of  the 
plaintiff,  the  maker  of  said  note,  or  that 
any  attachment  had  been  served  on  the  said 
bank  for  the  purpose  of  affecting  said  note ; 
and  the  note  being  negotiable  and  current 
at   the  time  he  became  a  holder  thereof. 
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actual  notice  of  said  attachments,  if  any 
had  at  that  time  been  served  upon  the 
plaintiff  and  said  bank,  would  not  have 
invalidated  the  title  of  the  defendant. 

He  says  Carrington  does  not  join  with 
him  in  his  answer,  because  he  is  in  a  dis- 
tant part  of  the  State.  In  February  1867 
Carrington  filed  his  answer;  which  agrees 
substantially  with  that  of  Mr.  Ould. 

Bartlett  &  Robins  and  Thomas'  adm'x 
answered  the  bill.  Bartlett  and  Robins  say, 
that  on  the  26th  of  May  1866  they  sued  out 
an  attachment  on  their  claim  against 
Strong,  and  on  the  31st  it  was  served  on 
Myers,  and  he  was  summoned  as  garnishee ; 
and  they  afterwards  obtained  a  judgment 
against  Strong  in  said  suit  for|3,200, 

392  *with  interest  and  costs.     They  insist 
that  at  the  time  of  the  service  of  their 

attachment,  Myers  was  indebted  to  Strong 
to  the  amount  of  the  note  in  the  bill  men- 
tioned. And  they  say  that  Ould  and  Car- 
rington were  counsel  and  law  agents  of 
Strong,  and  well  knew  the  claim,  and  of 
the  proceedings  of  these  respondents,  and 
examined  the  papers  on  which  these  pi^o- 
ceedings  were  taken  before  the  time  of  the 
alleged  assignment  to  them  of  the  said  note 
of  Myers ;  and  they  cannot  claim  to  be  as- 
signees without  notice.  On  the  13th  of 
June  they  served  their  attachment  on  the 
First  National  Bank  of  Richmond.  And 
they  insist  that  said  note  and  the  debt  by 
it  represented  were  then  subject  to  their 
liens. 

Thomas'  adm'x  says,  that  on  the  31st  of 
May  1866  she  sued  out  of  the  clerk's  office 
of  the  Hustings  court  of  the  City  of  Rich- 
mond, a  capias  ad  respondendum  against 
Strong  for  a  debt  of  $1,575,  upon  which  she 
had  since  obtained  a  judgment ;  and  all  of 
it  is  still  due  except  $575 ;  that  Strong  was 
arrested  under  said  capias  on  the  same  day, 
and  was  discharged  from  custody  by  sur- 
rendering to  this  respondent,  all  his  estate 
of  every  sort  and  description ;  among  other 
things  the  note  of  $8,000  mentioned  in  the 
bill,  although  not  expressly  named  in  the 
schedule ;  and  not  named  as  she  believes, 
because  he  had,  whilst  in  custody  as  afore- 
said, executed  to  his  counsel,  Ould  A  Car- 
rington, an  assignment  of  the  said  note; 
which  assignment  she  is  advised  is  void  in 
law :  That  on  the  13th  of  June  she  sued  out 
an  attachment  in  her  suit,  and  had  it  served 
on  the  First  National  Bank  of  Richmond, 
on  that  day ;  and  she  was  then  informed  by 
H.  6.  Fant,  the  president  of  the  bank,  that 
he  held  the  said  note  of  $8,000  as  the  prop- 
erty of  Strong ;  and  that  he  knew  of  no  lien 
upon  it  of  any  sort,  or  of  no  assignment  of 
the  same,  except  a  small  claim  of  about 
$400,    which   must   be   paid  the  bank 

393  before  the  note  *could  be  surrendered. 
She    insists    the    note    still    was    the 

property  of  Strong,  and  was  so  at  the  date 
of  her  capias  and  attachment,  and  that 
under  these  she  had  a  lien  upon  it  from  the 
date  of  their  service. 

The  bank  answered  by  its  president,  H. 
G.  Fant.  He  said  the  note  for  $8,000  was 
endorsed  in   blank  by    Strong   to  the  bank 


as  a  security  for  $4,000  advanced  to  him  by 
the  bank.  That  on  the  8th  of  June  1866, 
Messrs.  Ould  &  Carrington  presented  to  the 
bank  an  order  from  Strong,  directing  the 
delivery  of  the  note  to  them ;  that  about  the 
time  of  the  receipt  of  this  order  divers  at- 
tachments were  served  upon  the  bank,  at 
the  instance  of  creditors  of  Strong;  and 
respondent,  not  knowing  his  legal  duty  in 
the  premises,  with  the  advice  and  consent 
of  Messrs.  Ould  &  Carrington,  retained, 
and  still  retaiub  possession  of  said  note; 
though,  unless  otherwise  ordered  by  the 
court,  he  will  deliver  the  note  to  them. 
Respondent  admits  the  debt  for  which  the 
note  was  pledged  is  now  extinguished. 
He  denies  all  notice  of  the  equities  set  up 
by  the  plaintiif  in  his  bill,  and  avers  he 
was  a  bona  fide  holder  thereof  for  value. 

There  were  answers  of  other  attaching 
creditors,  showing  the  dates  of  the  service 
of  their  attachments. 

Strong,  in  his  answer,  insists  that  by  the 
terms  and  intent  of  the  contract,  he  could 
be  held  onl3*  to  forfeit  compensation  for  the 
labour  and  material  expended  on  said  build- 
ing, for  which  Myers  had  not  executed  his 
negotiable  notes.  He  admits  that  the  sec- 
ond note  was  delivered  to  him  a  short  time 
before  he  could  have  demanded  the  same 
under  the  letter  of  said  contract ;  but  he 
denies,  as  utterly  false,  the  allegation  that 
the  said  note  was  executed  by  Myers  or  ac- 
cepted by  respondent  purely  as  a  matter  of 
accommodation,  or  that  it  was  obtained  by 
misrepresentation  or  false  assurances  on 
his  part.  He  avers  that  Myers  re- 
394  ceived  the  fullest  consideration  *for 
both  the  notes  he  had  executed  and 
delivered  under  the  contract,  and  that  re- 
spondent had  expended  labour  and  material 
on  said  building  at  least  sufficient  to  entitle 
him  to  demand,  under  the  strict  letter  of 
the  contract,  a  third  note  from  complainant. 
He  admits  he  pledged  the  note  to  the  bank 
as  security  for  $4,000  he  then  borrowed  from 
the  bank.  He  denies  that  Ould  &  Carring- 
ton took  the  note  as  collateral  security  for 
their  demand  against  him  for  professional 
services ;  and  avers  that  the  same  was  given 
and  received  by  them  in  absolute  payment 
of  the  debt  due  them,  amounting  to  $2,300. 
Respondent  does  not  know  who  is  the  holder 
of  the  first  note  delivered  to  him  by  Myers ; 
nor,  as  he  is  advised,  is  it  material  for  him 
to  know,  as  plaintiff,  in  his  bill,  admits 
that  your  respondent  was  entitled  to  said 
note  under  their  contract. 

The  answers  of  Ould,  Carrington,  Bartlett 
&  Robins,  and  Thomas'  adm'x  were  filed 
before  the  judge  acted  on  the  motion  for  an 
injunction ;  and  it  was  granted  on  the  11th 
of  May  1867. 

In  the  progress  of  the  cause,  though  it 
does  not  appear  when,  Myers  filed  an 
amended  and  supplemental  bill.  In  it,  after 
purporting  to  set  out  the  averments  of  the 
original  bill,  he  says,  that  at  the  time  of 
filing  it,  he  was  not  aware  of  the  exact 
nature  and  extent  of  the  claim  set  up  by 
Ould  &  Carrington  to  the  note  for  $8,000, 
but  supposed  they   claimed   it   as  collateral 
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security  for  their  account  against  Strong ; 
but  he  is  now  informed  that  they  claim  to 
be  the  owners  of  the  note.  In  their  answer 
to  the  plaintiff's  original  bill,  they  claim 
that  the  said  note  was  transferred  to  an^ 
accepted  by  them  as  satisfaction  of  a  pro- 
fessional account  against  Strong  for  serv- 
ices rendered  as  counsel,  amounting  to  not 
more  than  $2,500.  And  he  charges  that 
their  claim,  as  set  forth  by  themselves  in 
their   said   answer,    grows  out   of   a 

395  *contract     between    themselves    and 
Strong,  which  was  palpably  usurious, 

and  therefore  null  and  void.  In  legal  effect 
it  was  a  loan  or  forbearance  by.  Ould  & 
Carrington,  of  not  more  than  $2,500,  for  less 
than  ten  years,  in  consideration  of  a  certain 
return  of  the  principal  and  $5,500  of  inter- 
est. For  the  forbearance  of  their  claim  of 
$2,500  they  obtained  plaintiff's  note,  with 
Strong  as  endorser,  for  $8,000,  a  discount 
of  twenty-two  per  cent,  per  annum. 

Plaintiff  further  charges,  that  Ould  A 
Carrington,  at  the  time  they  accepted  an 
assignment  of  the  note  from  Strong,  had 
full  knowledge  of  facts  set  forth  in  this  and 
the  original  bill,  which  had  intercepted 
Strong's  control  of  the  note ;  and  also  of 
attachments  which  had  been  sued  out 
against  the  estate  of  Strong,  and  duly  served 
upon  the  plaintiff. 

Ould  &  Carrington  are  the  only  parties 
made  to  the  amended  bill;  and  they  are 
called  upon  to  answer,  except  as  to  the 
charge  of  usury,  which  plaintiff  proposes 
to  prove  independent  of  an  answer  from 
them.  And  the  prayer  of  the  bill  is  for  the 
relief  prayed  in  the  original  bill,  and  for 
general  relief. 

Ould  &  Carrington  answered  the  amended 
bill.  They  deny,  that  the  transfer  by  Strong 
to  them,  of  the  note  for  $8,000,  was  usuri- 
ous, or  that  Strong's  endorsement  on  the 
note  was  intended  to  make  him  liable  to 
them.  It  was  put  there  when  deposited 
with  the  bank,  with  the  sole  purpose,  it  is 
believed,  of  conveying  the  legal  title  to 
whosoever  might  become  the  bearer  thereof. 
The3'  deny,  as  wilfully  false,  the  allegation 
that  they  had  full  information,  or  any  in- 
forrnation  whatever,  that  would  induce 
them  to  believe  that  Strong  had  no  legal 
right  to  transfer  to  them  the  said  negotiable 
note  of  the  complainant,  or  that  they  had 
any  notice  of  any  equitable  defences  that 
said  Myers  pretends   to   have  against 

396  said  *note.     At  the  time  they  accepted 
the  transfer  of  the  note  they  believed 

said  Myers  had  received  full  consideration 
therefor,  and  they  are  now  satisfied  that 
such  is  the  fact.  They  say  they  knew  that 
the  creditors  of  Strong  were  seeking  to 
obtain  satisfaction  of  their  demands  by  at- 
tachment ;  but  they  deny  as  false  the  charge 
that  they  had  knowledge  at  the  time,  or 
before  the  transfer  to  them  of  said  note, 
that  attachments  had  been  served  upon  the 
complainant  or  any  particular  debtor  of 
Strong,  except  of  one  which  Strong  in- 
formed them  had  been  served  upon  the  firm 
of  Betz,  Youngaling  &  Co. ,  of  this  city, 
the  validity  of  which  he   requested  them  to 


litigate.  But  they  submit  that  if  the  facts 
as  to  notice  of  the  attachment  were  as 
plaintiff  falsely  charges  it  to  be,  no  benefit 
or  advantage  would  thereby  accrue  to  him, 
nor  would  their  position  as  bona  fide  holders 
for  value  of  said  note,  be  in  any  respect 
impaired  or  weakened. 

Richard  Reins  was  examined  as  a  witness. 
He  says  that  when  the  second  note  was 
given  Strong  had  finished  about  $11,000 
worth  of  work  upon  the  building;  and  that 
the  probable  value  of  all  the  work  done  upon 
it  by  him,  was  about  $13,500.  The  second 
note  was  delivered  at  the  request  of  Strong, 
and  for  his  accommodation,  before  Strong 
was  entitled  to  it  under  the  contract.  He 
was  also  examined  to  show  that  Myers  had 
sustained  large  loss  in  rents  by  the  failure 
to  complete  the  house  in  August  1866. 

There  were  some  facts  agreed,  intended 
to  bear  on  the  question  of  usury,  but  it  is 
unnecessary  to  state  them. 

The  cause  came  on  to  be  heard  on  the 
17th  of  November,  1868,  when  the  court  re- 
ferred it  to  a  commissioner,  with  directions 
to.  enquire  and  report : 

1st.  Whether  the  negotiable  note  of  com- 
plainant described  in  his  bill  was  an  ac- 
commodation note,  or  procured  by  fraud 
and  misrepresentation   of  the  defend- 

397  ant,  *Samuel   Strong,    or  given  for  a 
good  and  valuable  consideration. 

2d.  Whether  the  defendants,  Ould  &  Car- 
rington, are  bona  fide  holders  of  said  note; 
and  if  so,  at  what  time  they  acquired  title 
thereto. 

3d.  Whether  the  contract  between  the  de- 
fendants, Ould  &  Carrington,  and  their  co- 
defendant,  Samuel  Strong,  under  which 
they  claim  title  to  said  note,  is  usurious. 

4th.  Whether  any  attachments  have  been 
levied  upon  said  note,  or  upon  the  debt  of 
which  it  is  evidence,  by  the  creditors  of 
Samuel  Strong,  defendants  in  this  suit;  if 
any,  their  respective  dates  and  times  of 
taking  effect  as  levies,  and  amounts,  and 
whether  the  said  attachments  are  now  pend- 
ing and  unsatisfied;  and  which  of  said  at- 
tachments, if  any,  are  prior  in  law  to  the 
claim  of  Ould  &  Carrington  to  said  note  or 
the  debt  of  which  it  is  evidence. 

On  the  30th  of  November  1868  commis- 
sioner Evans  returned  his  report.  Upon 
the  questions  referred  to  him  he  reports: 

1st.  That  the  negotiable  note  was  not  an 
accommodation  note,  and  was  not  procured 
by  the  fraud  or  misrepresentation  of  Samuel 
Strong ;  and  was  given  for  a  good  and  valu- 
able consideration. 

2d.  That  Ould  &  Carrington  are  bona  fide 
holders  of  the  said  note ;  and  that  they  ac- 
quired title  thereto  on  the  8th  of  June  1866. 

3d.  That  the  contract  between  Ould  & 
Carrington  and  Strong,  under  which  they 
claim  title  to  said  note,  is  not  usurious. 

4th.  Upon  the  fourth  question  the  com- 
missioner gives  a  list  of  attachments  issued 
at  the  instance  of  the  creditors  of  Strong, 
with  the  amounts,  thedates  of  their  serv- 
ice, and  upon     whom    served.    Some 

398  of  these  attachments  *were  served  on 
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and  some  on  Solomon  Myers,  and  some  on 
both ;  and  some  of  them  were  served  before 
the  8th  of  June  1866,  and  they  are  still 
pending.  The  commissioner  says :  I  do  not 
think  that  any  of  these  attachments  are 
prior  in  lien  to  the  claims  of  Ould  &  Car- 
rington  to  said  note,  or  to  the  debt  of  which 
it  is  evidence. 

Bartlett  A  Robins  and  How,  Knox  &  Co., 
two  of  the  attaching*  creditors,  whose  at- 
tachments had  been  served  on  Myers  on  the 
31st  of  May,  excepted  to  the  report  upon 
the  fourth  question ;  and  Myers  excepted  to 
the  report  upon  the  first  three  questions. 

On  the  13th  of  March  1869  the  cause  came 
on  again  to  be  heard  upon  the  papers  for- 
merly read,  and  the  report  of  commissioner 
Evans,  with  the  exceptions  thereto,  when 
the  court  approved  and  confirmed  so  much 
of  said  report  as  ascertains  that  the  negoti- 
able note  of  Myers  for  $8,000  was  given  for 
a  good  and  valuable  consideration,  and  that 
the  contract  of  assignment  of  said  note  from 
Samuel  Strong  to  Ould  A  Carrington  was 
not  usurious.  But  the  court  being  of  opin- 
ion that  such  creditors  of  Samuel  Strong 
as  levied  attachments  on  his  estate  by  serv- 
ice of  copies  on  Myers  and  on  the  First 
National  Bank  of  Richmond,  as  garnishees 
prior  to  the  8th  day  of  June  1866,  at  which 
date  the  assignment  by  Strong  to  Ould  & 
Carrington  was  made,  acquired  liens  on  the 
debt  represented  by  the  said  note  from  the 
time  of  such  service;  but  not  deciding 
whether  the  levy  of  the  attachment  on 
Myers  alone  was  sufficient,  sustained  the 
exceptions  to  so  much  of  the  report  as  ex- 
presses the  opinion  of  the  commissioner 
that  none  of  the  attachments  are  prior  in 
lien  to  the  claim  of  Ould  &  Carrington. 
And  the  First  National  Bank  of  Richmond 
was  directed  to  deliver  the  note  to  the  clerk 
of  the  court,  Ac,  and  the  court  re- 
399  versed  the  distribution  of  the  *fund 
represented  by  the  note  for  further 
decree  herein.  From  this  decree  Ould  & 
Carrington  and  Myers  applied  for,  and  ob- 
tained separate  appeals  to  this  court. 

Page  &  Maury,  for  Ould  &  Carrington. 

I^yons,  A.  A.  Smith,  and  J.  Alfred  Jones, 
for  Myers. 

E.  T.  Cannon,  Spilman  and  Scott,  for  the 
attaching  creditors. 

BOUI/DIN,  J.  Without  repeating  the  facts 
of  this  case,  I  propose  to  consider,  in  the 
first  place,  whether  the  appellee,  Myers,  on 
the  pleadings  and  proofs  in  the  cause,  has 
made  a  case,  as  between  himself  and  Strong, 
for  the  interposition  in  his  behalf  of  a  court 
of  equity. 

In  his  original  bill,  he  claimed  relief 
against  the  second  note  mentioned  therein 
— the  note  for $8, 000 — upon  the  ground,  first: 
That  k  was  purely  an  accommodation  note 
without  consideration,  and  that  nothing 
was  due  thereon  to  Strong.  Secondly :  That 
it  was  obtained  by  misrepresentation  and 
false  assurances,  and  was  therefore  fraud- 
ulent   and    void.     And,    on    these   grounds 


alone,  he  claimed  that  this  note  should  be 
restored  to  him,  to  be  cancelled.  Both  al- 
legations are  flatly  denied  by  Strong  in 
his  answer;  and  neither  is  sustained  by  the 
proofs  in  the  cause. 

The  note,  it  is  true,  was  executed  and 
delivered  to  Strong  in  advance  of  the  period 
when,  by  the  terms  of  the  contract  between 
himself  and  Myers,  he  was  entitled  to  de- 
mand it ;  and  in  that  aspect  the  delivery  of 
the  note  to  Strong  may  be  regarded  a  favor 
or  matter  of  accommodation,  to  the  same 
extent  precisely  that  the  anticipation  of 
the  payment  of  any  other  debt  payable  at 
a  future  day  might  be  considered  a  favor  or 
matter  of  accommodation  to  the  creditor. 
But,  it  is  not  true  that  it  was,  in  any 
sense  of  the  word,  an  accommodation 

400  *note,  as  understood  by  the  law  mer- 
chant, or  without  consideration.     On 

the  contrary,  when  that  note  was  executed 
Strong  had  expended  on  the  building  in 
progress  of  construction  for  Myers,  one 
thousand  dollars  more  in  labor  and  material 
than  the  principal  of  the  two  notes  delivered 
to  Strong ;  and  this  work  and  material  con- 
stituted the  consideration  of  the  note  in 
question;  a  consideration  valid  and  suffi- 
cient in  law  to  support  the  note  even  inter 
partes.  The  anticipation  of  the  time  merely, 
when  the  delivery  of  the  note  could  be  de- 
manded, cannot  make  the  note  itself  ac- 
commodation paper,  when  at  the  time  of 
delivery  the  work  already  done  by  Strong 
was,  as  we  have  seen,  more  than  the  value 
of  the  note. 

My  opinion,  then,  is,  that  the  note  was 
not  accommodation  paper,  nor  without  con- 
sideration, but  was  strictly  business  paper 
in  the  hands  of  Strong,  executed  on  valid 
and  sufficient  consideration.  Nor  is  there 
any  evidence  in  the  record  to  establish  the 
charge  of  fraud  and  misrepresentation.  It 
is  flatly  denied  by  Strong,  and  wholly  un- 
supported by  proof. 

These  are  the  only  grounds  on  which 
Myers,  in  his  original  bill,  based  his  claim 
to  equitable  relief  against  the  note  for 
$8,000.  He  did  not  claim  that  an  enquiry 
should  be  made  into  the  amount  of  dam- 
ages sustained  by  him  in  consequence  of 
Strong's  failure  to  complete  the  building, 
and  that  he  should  be  allowed  such  damages 
as  a  set-off  against  the  note  in  the  hands 
of  Strong  and  his  assignees.  Without 
alleging  the  existence  even  of  any  such 
damage,  or  asking  for  such  inquiry,  he 
merely  claimed  that  the  note  itself  was  not 
business  paper,  was  without  consideration, 
was  obtained  by  misrepresentation  and  false 
assurances,  and  should  therefore  be  deliv- 
ered to  him,    to  be   cancelled ;  allega- 

401  tions  denied  by  the  *answer  of  Strong, 
as  we  have  seen,  and  not  sustained  by 

the  evidence. 

So  far,  then,  as  the  note  for  $8,000  is 
concerned,  my  opinion  is,  that  Myers  has 
made  by  his  original  bill,  and  the  proofs 
thereon,  no  case  for  the  interposition  in  his 
behalf  of  a  court  of  equity.  He  has  made 
no  case  which   would   entitle  him  to  relief. 
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even  were  his  claim  against  Strong  alone, 
and  the  note  still  in  the  hands  of  the  latter. 
But  an  amended  bill  appears  to  have  been 
filed,  at  what  date  the  record  does  not  show. 
And  I  will  now  enquire,  whether  any  claim 
for  damages,  by  reason  of  the  abandonment 
of  the  work,  or  any  other  equity  against 
Strong,  not  alleged  in  the.  original  bill,  is 
properly  made  in  that  bill.  It  was  evidently 
intended  to  introduce,  as  against  Ould  A 
Carrington,  a  new  equity — the  charge  of 
usury,  between  them  and  Strong;  and  to 
state  rather  more  minutely  the  character  of 
their  claim  to  the  note ;  but  not  to  make  a 
new  issue  with  Strong :  and  this  is  the  more 
manifest  when  we  see  that  Ould  &  Carring- 
ton are  the  only  persons  made  defendants 
to  the  amended  bill ;  and  no  others  are  re- 
quired to  answer  it.  It  is  true  that  the  fol- 
lowing recital  of  what  is  charged  to  appear 
in  the  original  bill  is  made,  viz :  '^And  your 
orator  showed  unto  your  honor,  that  by  rea- 
son of  the  said  Strong's  violation  of  his 
contract  aforesaid,  your  orator  had  been 
subjected  to  great  and  serious  detriment 
and  pecuniary  injury;  which  injury,  it  is 
now  more  apparent  than  it  was  at  the  time 
of  his  filing  said  bill,  will  vastly  exceed  the 
amount  of  both  the  said  notes  given  as 
aforesaid  by  your  orator  to  said  Strong.  *  * 
But,  in  fact,  the  original  bill  showed  noth- 
ing of  the  kind ;  no  such  charge  or  allega- 
tion is  made  in  that  bill;  nor  any  damage 
or  pecuniary  loss  even  alluded  to,  except 
the  harassment  and  expense  which  he 
402  charged  *would  grow  out  of  the  at- 
tachments, &c.,  &c.,  of  Strong's  cred- 
itors. Myers,  when  he  filed  that  bill,  was 
evidently  content  to  rest  upon  the  excess  of 
$4,000  work  and  material  over  and  above 
the  two  notes,  which  was  forfeited  to  him 
by  the  terms  of  the  contract,  and  was  amply 
sufficient  to  cover  all  apparent  damage.  He 
asked  no  account  of  damages  for  breach  of 
contract,  in  his  original  bill,  and  no  such 
account  in  his  amended  bill.  The  special 
relief  prayed  for  in  the  amended  bill  was 
not  against  Strong,  by  reason  of  any  equi- 
ties between  Strong  and  Myers,  but  was 
against  Ould  &  Carrington  alone,  on  a  state 
of  facts  applicable  to  them  only ;  and  as  we 
have  seen,  they  alone  were  made  defendants 
to,  and  required  to  answer,  this  bill ;  and 
the  general  prayer  was  only  for  **the  relief 
prayed  for  in  his  original  bill,"  and  for 
general  relief.  It  will  thus  be  seen,  that 
neither  in  the  original  nor  amended  bill 
was  the  claim  for  damages,  so  earnestly 
argued  at  the  bar,  presented  as  a  ground  of 
equity  or  set-ofF  against  the  notes  which 
had  been  delivered  to  Strong.  No  inquiry 
into  that  matter  was  asked,  either  in  the 
bills  or  before  the  commissioner.  The  ap- 
pellee, Myers,  seemed  content  with  the  for- 
feiture he  had  already  realized,  and  has  not 
attempted  to  show  by  evidence  in  the  cause, 
that  it  was  not  ample  to  cover  any  real  or 
even  speculative  loss  arising  from  the 
breach  of  the  contract.  The  fact  in  relation 
to  that  matter  has  not  been  put  in  issue  in 
the  pleadings;  but  so  far  as  the  record 
shows,  the  forfeiture  is  ample  indemnity  to 
cover  all  losses. 


Under  such  a  state  of  pleadings  and  proof, 
I  am  of  opinion   that    the   appellee,  Myers, 
has  made  no  case  of  equity  against  the  note 
for   $8,000,    even   against   Strontr  himself, 
were  he  still   the   holder   thereof.    Were  it 
necessary  to  decide  the  question,  however, 
I  would  be  prepared  to  hold  that  the 
403      question  of  damages  was  not  left  *open 
by    the   contract  of   the  parties;  but 
that  the  amount  thereof  was  limited  to  the 
value  of  work  and   material,    for   which  no 
notes  had  been  issued  at   the  time  the  work 
was  abandoned.     This  was   the   measure  of 
damages  agreed  on    by   the   parties  them- 
selves; and    we    think,    in    a    case  of  this 
character,    in   which  the  damages  must  be 
of  necessity   to  a  great  extent  conjectural, 
the  measure  agreed  on  by  the  parties  should 
govern  the  court.     I  agree  witii  Best,  C.  J., 
when  in  the   case   of   Crisdee   v.    Bolton,  3 
Car.    &  Payne  240,  he  said:  **The  law  rel- 
ative    to  liquidated  damages    has   always 
been  in  a  state  of  great  uncertainty.    This 
has  been  occasioned  by  judges  endeavoring 
to   make    better  contracts   for  parties  than 
they    have   made   for  themselves.    I  think 
that  the  parties  to  contracts,  from  knowing 
exactl3'    their   own   situations   and  objects, 
can    better   appreciate   the  consecjuences  of 
their   failing   to  obtain  those  objects  than 
either  judges  or  juries.     Whether  a  contract 
be    under   seal  or   not,    if  it  clearly  states 
what  shall  be  paid  by  the  party  who  breaks 
it  to   the   party^    to  whose    prejudice  it  is 
broken,    the   verdict   in  an   action  for  the 
breach    of  it,    should   be  for  the  stipulated 
sum.     A  court   of  justice   has  no  more  au- 
thority to  put   a   different  construction  on 
the  part  of  an  instrument,  ascertaining  the 
amount  of  damages,  than .  it   has   to  decide 
contrary    to   any  other  of  its  clauses.    Our 
office   is  to  ascertain  the   intent  of  the  par- 
ties, and  if  it   be   liot    contrary   to  law,  to 
carry  their  intent  into  execution.     In  the 
present  case,  no  evidence  has  been  adduced 
of  the  amount  of  damage  sustained  by  the 
plaintiff,"  &c.,  &c.     I  should  be  inclined  to 
apply  these  words  of  the  learned  Ch.  Justice 
to  this  case,  were  it  necessary  to  decide  the 
question ;  but  I  have   shown,    I  think,  that 
not  being  presented  in  the   pleadings,  it  is 
not  before  us.     Having  made,  then,  no  case 
even  against  Strong,   were  he  the  only  de- 
fendant, it  would  seem  to  be  a  neces- 
404      sary  consequence  *that  there  can  be 
no  case   against   Strong's   assignees, 
as  it  is  clearly  not  a  case   of  interpleader. 
The  charge  of  usury  between  Strong  and 
Ould  &  Carrington,  made  for  the  first  time 
in    the   amended   bill,  even  if  sustained  by 
the  evidence,  on  which  we  do  not  propose 
to  intimate  an  opinion,  would  constitute  no 
equity  in    favor   of  Myers ;  for  he  does  not 
pretend  that  usury  exists  in  the   note.     He 
would  not  be  relieved  from  one  dollar  of  the 
debt  by  establishing  usury  between  endorser 
and  endorsee ;  but  would  still  be  compelled 
to  pay  it  all.     In  this  case,   then,  in  which 
he  has  come  to  be   relieved   from   the  pay- 
ment of  the  entire  note,  and  has  shown  no 
equity    to   be   relieved  from  any  part  of  it, 
my  opinion  is,  that  he  had  no  right  to  raise 
questions  between  other  parties   not  affect- 
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ing  his  own  liability.  Such  questions 
might  well  be  raised  on  a  bill  of  inter- 
pleader, but  not  in  this  case. 

I  think  the  bill,  so  far  as  it  sought  to  es- 
tablish an  equity  as  to  the  $8,000  note 
against  Strong  and  his  assignees,  and  at- 
taching creditors,  should  have  been  dis- 
missed; leaving  those  parties  to  litigate 
among  themselves  as  to  their  respective 
rights  in  the  tribunal  already  selected  by 
them. 

The  appellee,  Myers,  not  having  shown 
himself  entitled  to  a  decree  against  Strong, 
or  any  other  party  in  the  cause,  so  far  as 
the  note  for  $8,000  is  concerned,  but  it  being 
proper  that  his  bill  should  be  dismissed  as 
to  all  parties  claiming  that  note,  my  opin- 
ion is,  that  there  is  no  foundation  for  any 
decree  between  the  defendants,  in  relation 
to  that  matter.  In  the  latest  case  in  this 
court  on  the  subject,  Glenn  v.  Clark,  21 
Gratt.  J5,  Judge  Staples  delivering  the 
opinion  of  the  court,  said:  *^The  practice 
of  decreeing  between  co-defendants  is  not 
much  favored  by  the  courts.  There  is  an 
increasing  indisposition  to  extend 
405  that  practice  further  *than  it  has  al- 
ready been  carried."  Ibid.  p.  39.  In 
Hubbard  v.  Groodwin,  3  lyeigh,  492,  522-3, 
Judge  Tucker,  speaking  of  decreeing  be- 
tween co-defendants,  said:  '*I  think  it  has 
been  done  in  no  case  where  the  plaintiff 
was  not  entitled  to  a  decree  against  both  or 
either.  The  practice  should  not  be  extended 
further.  **A  defendant  who  answers  the 
plaintiff's  bill,  does  not  always  go  on  to 
state  his  own  case  as  between  him  and  his 
co-defendant.  There  is  no  issue  made  up, 
nor  any  provision  for  taking  their  testimony 
in  reference  to  the  peculiar  matters  in  dif- 
ference between  them;  and  hence  in  many 
cases  the  contest  between  them  cannot 
come  fairly  before  the  court.**  This  lan- 
guage of  Judge  Tucker  was  quoted  with 
approval  by  Judge  Allen,  delivering  the 
opinion  of  the  court,  in  Blair  v.  Thompson, 
Ac,  11  Gratt.  441,  452;  and  it  applies  with 
peculiar  force  to  this  case.  The  contest 
here,  on  the  pleadings,  has  been  almost 
exclusively  with  Myers.  The  gist  of  the 
controversy  was  his  right  to  the  note  for 
$8,000;  and  being  of  opinion  that  his  bill 
should  be  dismissed,  it  would  be  carrying 
the  doctrine  of  decrees  between  co-defend- 
ants beyond  any  reported  case  which  has 
come  to  my  knowledge,  to  go  on  under  such 
circumstances,  and  enter  a  decree  between 
the  co-defendants.  I  believe,  with  J. 
Tucker,  that  no  case  can  be  found  in  which 
there  was  a  decree  between  co-defendants, 
when  there  was  none  for  the  plaintiff.  I 
have,  with  a  good  deal  of  diligence,  looked 
over  the  reported  cases  on  the  subject  in 
England  and  America,  and  have  found  not 
one  in  which  there  was  a  decree  between 
co-defendants,  in  the  absence  of  a  decree 
for  the  plaintiffs.  Indeed,  in  almost  all 
the  cases,  the  decree  between  the  co-defend- 
ants was  a  necessary  result  of  the  decree 
for  the  plaintiff.  The  rule  laid  down  in  the 
leading  English  case,  Chamley  v.  Lord 
Bunsanj,   2   Sch.   A   Lef.    R.    690,    as   ap- 


406  plied    in    the    *more   recent    case    of 
(Nottingham  v.  Earl  of  Shrewsbury,  3 

Hare's  R.  6Z7,  is  thus  stated  by  Vice  Chan- 
cellor Wigram:  "If  a  plaintiff  cannot  get 
at  his  right  without  trying  and  deciding  a 
case  between  co-defendants,  the  court  will 
try  and  decide  that  case,  and  the  co-defend- 
ants will  be  bound.  But  if  the  relief  given 
to  the  plaintiff  does  not  require  or  involve 
a  decision  of  any  case  between  co-defend- 
ants, the  co-defendants  will  not  be  bound 
by  any  proceeding  which  may  be  necessary 
only  to  the  decree  the  plaintiff  obtains." 
Ibid.  p.  637.  A,  fortiori,  then  would  it  be 
improper  to  bind  co-defendants  by  a  decree 
inter  sese,  when  no  decree  at  all  is  entered 
for  the  plaintiff.  Such,  as  we  have  seen, 
seems  to  be  the  opinions  of  the  judges  of 
this  court ;  and  such  was  the  direct  decision 
of  the  High  court  of  Errors  and  Appeals  for 
the  State  of  Mississippi,  in  the  case  of 
Arnold  v.  Miller  ex'or  &  als.,  26  Miss.  R. 
152.  The  court  held  that  "those  equities 
arising  from  the  relief  decreed,  in  the  first 
instance,  to  the  complainant,  are  proper  to 
be  adjusted  between  all  the  parties  to  the 
suit  whose  interests  are  involved  in  the 
subject  matter  of  it,  upon  the  principle  of 
preventing  multiplicity  of  suits/*  Citing 
1  Paige  C.  R.  268 ;  2  McCord  Ch.  R.  470. 
They  go  on  to  sa3':  "The  reason  of  this  is 
manifest.  But  where  the  claim  of  one  co- 
defendant  against  another  does  not  result 
from  the  rceovery  of  the  demand  of  the 
complainant  against  one  or  both  of  them, 
we  cannot  see  on  what  principle  the  right 
of  one  co-defendant  to  a  decree  against  his 
co-defendant,  in  that  suit  can  be  justified. 
Here  the  complainant's  bill  was  in  effect 
dismissed ;  and  the  answer  did  not  assume 
the  character  of  a  cross  bill :  It  was  a  simple 
denial  of  the  complainant's  equity,"  &c., 
Ac.  Ibid.  p.  155-6.  And  a  decree  between 
co-defendants  in  that  case,  which  in  some 
of  its  aspects  will  be  found  to  be  very  sim- 
ilar to  the  present,  was  reversed.     My 

407  opinion   is,    that  *in    this  case  there 
should   have   been  no  decree  between 

the  defendants  in   relation    to  the  note  for 
$8,000. 

There  is  more  difficulty  as  to  the  equity 
claimed  by  Myers  against  the  note  for 
$5,000  first  issued  to  Strong,  and  his  right 
to  a  lien  on  the  lumber  of  Strong  which 
came  to  his  possession,  growing  out  of  his 
contingent  liability  as  surety  for  Strong 
to  How,  Knox  A  Co.  Myers,  in  his  bills, 
has  prayed  indemnity  for  this  liabilit3r  out 
of  the  lumber  aforesaid  and  the  note  of 
$5,000  alone ;  and  he  calls  on  Strong  to  state 
where  that  note  now  is.  Strong's  answer, 
as  to  this  note,  is  evasive.  He  does  not  say 
that  he  had  endorsed  the  note  to  another, 
and  is  no  longer  the  holder  thereof;  but 
merely  says  that  he  does  not  know  where 
the  note  is.  This  may  be  true,  and  he  may 
still  be  the  owner  of  the  note ;  or  he  may 
have  transferred  it  after  maturity,  subject, 
of  course,  to  the  equities  of  Myers.  On 
these  subjects  we  are  wholly  in  the  dark ; 
and  we  are  equally  uninformed  as  to  the 
existence  or   amount  of  any  fixed  liability 
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of  Myers  for  Strong.  These  matters,  we 
think,  should  have  been  subjects  of  enquiry 
before  a  commissioner  in  the  Chancery 
court,  if  desired  by  the  counsel  of  the  par- 
ties. Something  has  been  said,  however, 
at  the  bar,  about  an  adjudication  in  another 
forum  of  the  questions  in  relation  to  the 
note  of  $5,000.  Such  adjudication,  if  al- 
ready made,  may  render  any  further  litiga- 
tion on  that  subject  unnecessary;  but 
nothing  of  the  sort  appears  in  this  record; 
and  we  can  only  deal  with  what  is  before 
us.  My  opinion  is,  that  the  decree  of  the 
Chancery  court  should  be  reversed,  with 
costs  to  the  appellants,  so  far  as  it  under- 
takes to  adjust  the  rights  of  the  appellants 
and  the  attaching  creditors,  as  between 
themselves ;  and  that  so  much  of  the  bill  as 
seeks  to  have  the  $8,000  note  of  Myers  to 
Strong  surrendered  to  Myers,  to  be  can- 
celled,   should  be  dismissed,  with  costs  to 

the  defendants,  in  the  Chancery  court ; 
408      and,  in  relation  *to  the  other  matters 

in  controversy,  that  a  further  decree 
should  be  entered  in  accordance  with  the 
principles  above  declared. 

The  other  judges  concurred  in  the  opinion 
of  Bouldin,  J. 

• 

Decree  reversed. 
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*Underwoodv.  McVeigh. 

March  Term,  1878,  Rldiniond. 


I.  Cooflscatioii— Sale  of  Property— Ejectment—Case  at 
Bar.— In  1868  proceedlxiKS  were  instituted  in  the  Dis- 
trict court  of  the  U.  S.  at  Alexandria,  under  an  act 

Judgments— No  Opportunity  for  Defence— Void.— "It 

lies  at  the  very  foundation  of  justice,  that  every 
person  who  is  to  be  affected  by  an  adjndlcation 
should  have  the  opportunity  of  beinsr  heard  in 
defence,  both  in  repellinir  the  alleirations  of  fact, 
and  upon  the  matter  of  law:  and  no  sentence  of  any 
court  is  entitled  to  the  least  respect  in  any  other 
court,  or  elsewhere,  when  it  has  been  pronounced 
ex  parte  and  without  opportunity  of  defence.  An 
examination  of  both  sides  of  the  question,  and 
deliberation  between  the  claims  and  alleffations  of 
the  contendiuff  parties,  have  been  deemed  essen- 
tially necessary  to  the  proper  administration  of 
justicfe  by  all  nations,  and  in  every  stage  of  social 
existence." 

The  above  proposition  laid  down  in  the  principal 
case  has  been  quoted  and  sustained  by  many  courts 
in  their  subsequent  decisions.  See  Hess  v.  Qale.  OS 
Va.  470,  25  S.  E.  Rep.  588;  Moorman  v.  Arthur.  90  Va 
472, 18  S.  £.  Rep.  800;  Dorr  v.  Rohr,  82  Va.  862;  Bowler 
V.  Huston,  80  OratL  276;  Staunton,  etc.,  Co.  v.  Haden. 
02  Va.  207.  28  S.  E.  Rep.  285;  Ferguson  v.  Teel.  82  Va. 
606;  Qrigg  v.  Dalsheimer,  88  Va.  511,  18  S.  E.  Rep. 
003;  Lavell  V.  M'Curdy,  77  Va.  771;  Buford  v.  North 
Roanoke  Land,  etc.,  Co.,  00  Va.  423, 18  S.  E.  Rep.  014; 
B.  &  O.  R.  Co.  V.  P.  W.  &  Ky.  R.  Co.,  17  W.  Va.  886; 
Renick  V.  Ludington,  20  W.  Va.  586;  Dower  v.  Church, 
21  W.  Va  40:  Haymond  v.  Camden.  22  W.  Va,  100; 
McCoy  V.  McCoy.  20  W.  Va.  800,  2  S.  E.  Rep.  817; 
Fowler  v.  Lewis.  86  W.  Va.  126,  14  S.  E.  Rep.  451; 
HukiU  V.  Guffey,  87  W.  Va.  474. 16  S.  E.  Rep.  560.  See 
especially. /oof-fM>^tf  to  Fairfax  v.  City  of  Alexandria, 
28  Oratt  16,  for  collection  of  cases. 


of  Congress,  to  confiscate  the  real  estate  of  M. 
Before  the  condemnation,  M  appeared  by  counsel 
and  filed  his  answer,  which  afterwards,  on  the 
motion  of  the  attorney  for  the  U.  S..  was  struck 
out:  and  the  court  not  allowing  M  to  appear  in 
the  cause,  decreed  that  the  property  staotUd  be 
sold  at  auction  by  the  marshal.    This  was  done, 
and  the  property  was  conveyed  by  the  marsbal  to 
the  purchaser.    Upon  appeal  by  M  to  the  Snpreme 
court  of  the  U.  S..  the  decree  was  reversed.   And 
when  the  cas^e  came  back  to  the  District  conrt  it 
was  dismissed.    Di  ejectment  by  M  against  tbe 
purchaser,  to  recover  the  property,  Hbld:  The 
decree  having  been  made  in  the  absence  of  M.  was 
a  nullity,  and  the  deed  of  the  marshal  passed  no 
title  to  the  purchaser. 
a.  Attachment  Proceedings— Judgment— Sale.— In  pro- 
ceedings by  attachment  against  M,  Judgment  is 
rendered  against  him.  and  there  is  an  order  for  a 
sale,  and  a  sale  and  conveyance  to  the  purchasers. 
*of  the  real  estate  attached.    Hkld: 
I.  Same— Same  — Same— Legal    Title— Fraud.— The 
judgment  and  conveyance  made  under  the  judg- 
ment and  order,  by  the  sheriff,  divested  M  of  his 
legal  title  to  the  property;  unless  the  said  sale 
was  fraudulently  made,  and  the  conflrmatloo 
thereof  was  procured  by  fraud;  and  that  the 
purchaser  was  privy  to  such  fraud,  or  had  notice 
of  the  same,  or  of  such  circumstances  as  would 
put  a  prudent  bona  JUU  purchaser  upon  enquiry 
in  respect  thereto. 

among  Purchasers.- But  if  the  purchaser  com- 
bined with  others  to  purchase  the  property  at  the 
attachment  sale,  at  a  sacrifice;  and  if,  in  pur- 
suance of  such  combination,  they  so  acted  as  to 
prevent  competition  at  said  sale,  or  to  prevent 
the  said  property  realizing  a  fair  value,  then 
such  combination  and  action  was  fraudulent; 
and  the  deed  of  the  sheriff  passes  no  title  to  the 

purchaser. 
410      *3-  Evidence— Relevant  Matter  Admitted— E^ 

feet  for  Jury.— If  evidence  offered  to  be 
introduced  on  the  trial  of  a  cause  is  relevant  to 
the  issue,  it  should  be  admitted.  It  is  for  the 
jury  to  determine  what  effect  it  shall  have. 

The  case  is  fully  stated  bj  Judg-e  Chris- 
tian, in  his  opinion. 

Beach,  for  the  appellant. 

John  Howard  and  Jones,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  upon  a  writ  of 
error  and  supersedeas  to  a  judgment  of  the 
Corporation  court  of  the  city  of  Alexandria. 

The  action  was  ejectment,  broug-ht  by  the 
defendant  in  error  to  recover  of  the  plaintiff 
in  error  a  house  and  lot  in  the  said  city  of 
Alexandria;  and  also  for  damages  and 
mesne  profits  for  its  occupation.  There 
was  a  verdict  for  the  defendant  in  error  for 
the  premises  claimed ;  and  the  damages  for 
mesne  profits  and  damages  for  occupation 
were  assessed  at  the  sum  of  three  thousand 
and  eighty-one  dollars;  and  a  judgment 
was  entered  in  accordance  with  the  verdict. 
There  was  no  motion  for  a  new  trial ;  and 
the  facts  proved  are  not  certified.     The  legal 


544 


23  GRATT. 


Undbrwood  V,  McVbigh. 


411,412,413 


questions  submitted  to  this. court  are  raised 
bj  certain  instructions  propounded  by  both 
plaintiff  and  defendant;  and  the  bills  of 
exception  taken  to  rulings  of  the  court,  in 
granting  or  refusing  these  instructions, 
embody  the  evidence  which  was  before  the 
jury. 

The  evidence  establishes  the  following 
focts: 

McVeigh  was  the  owner  in  fee  of  the 
premises   in  controversy,    and  was  in  the 

actual  possession  of  the  same  until  the 

day  of ,  1861,  when  he  removed   to  the 

city  of  Richmond,  where  he  remained  dur- 
ing the  war. 

411  *On  the  18th  day  of  July,  in  the 
year  1863,    certain   proceedings   were 

commenced  by  the  district  attorney  of  the 
United  States  for  the  Eastern  District  of 
Virginia,  for  the  seizure  of  said  property, 
for  confiscation,  under  the  act  of  Congress 
entitled  '^An  act  to  suppress  insurrection, 
to  punish  treason  and  rebellion,  to  seize 
and  confiscate  the  property  of  rebels,  and 
for  other  purposes."  After  a  libel  of  in- 
formation was  filed,  and  notice  thereof 
published,  and  before  sentence  of  condem- 
nation was  entered  by  the  said  District 
court,  McVeigh  appeared  by  counsel,  inter- 
posed a  claim  to  the  property,  and  iiled  his 
answer. 

On  the  10th  March  1864,  the  attorney  of 
the  United  States  submitted  a  motion,  that 
the  appearance,  answer  and  claim  of  Mc- 
Veigh be  stricken  from  the  files,  for  the 
reason  that  the  respondent  ^*was  a  resident 
of  the  city  of  Richmond  within  the  Confed- 
erate lines,  and  a  rebel."  And  on  the  same 
day,  the  following  order  was  entered :  **  And 
now  came  on  to  be  heard,  the  motion  of  L. 
H.  Chandler,  attorney  for  the  United  States, 
libellants  herein,  to  strike  from  the  files  the 
answer,  claim  and  appearance  interposed 
by  Messrs.  Beach  and  Bradley  for  and  in 
behalf  of  respondent  William  N.  McVeigh ; 
and  on  motion  of  L.  H.  Chandler,  the  ap- 
plication of  libellants  is  granted,  and  it  is 
ordered  that  the  answer  and  claim  interposed 
in  this  suit  by  said  Messrs.  Beach  and 
Bradley  have  been  irregularly  and  improp- 
erly admitted  on  file  in  this  cause;  and  that 
the  same  be  stricken  therefrom. ' ' 

On  the  same  day,  to  wit :  on  the  10th  of 
March  1864,  after  the  order  was  entered  as 
above,  striking  from  the  files  the  appear- 
ance, answer  and  claim  of  the  respondent, 
the  court  entered  its  sentence  and  decree  of 
condemnation  of  the  property  libelled ;  and 
it  was  on  that  same  day  adjudged  and 
ordered,  **that   the   real  and  personal 

412  'property  mentioned  and  described  in 
the   libel    in   this   cause,    be  and  the 

same  accordingly  is  confiscated  and  con- 
demned as  forfeited  to  the  United  States." 
And  it  was  on  the  same  day,  ordered  that  a 
decree  of  venditioni  exponas  be  issued  by 
the  clerk  of  the  court,  to  the  marshal  of  the 
district,  directing  him  to  sell  the  property 
apon  twenty  days  notice,  and  make  return 
on  the  16th  April  following. 

On  the  last  mentioned  day    (April  16th, 
1864, )  which  was  the  return  day  of  the  said 


venditioni  exponas,  issued  under  the  above 
order,  John  Underwood,  U.  S.  Marshal,  re- 
turned a  deed  between  himself  and  Maria 
6.  Underwood,  who  is  the  wife  of  John  C. 
Underwood,  Judge  of  the  District  court  of 
the  United  States  for  the  Eastern  District 
of  Virginia,  who  as  Judge  of  said  court  en- 
tered all  the  orders  above  referred  to ;  which 
deed,  after  reciting  all  the  proceedings  of 
confiscation  above  referred  to,  further  re- 
cites: ^'And  whereas,  after  due  publication 
according  to  law,  and  the  decree  of  said 
court,  of  the  time,  terms  and  place  of  sale, 
the  said  property,  on  the  11th  day  of  April 
1864  was  sold  to  the  said  Mrs.  Maria  6. 
Underwood,  the  party  of  the  second  part, 
she  being  the  highest  bidder  therefor,  for 
the  sum  of  twenty-eight  hundred  and  fifty 
dollars :  Now,  therefore,  the  said  John  Un- 
derwood, as  Marshal  as  aforesaid*  the  party 
of  the  first  part,  in  consideration  of  the 
premises  and  of  the  full  payment  of  the 
said  purchase  mone3',  the  receipt  whereof 
is  hereby  acknowledged,  doth  grant,  bar- 
gain, sell  and  convey  unto  the  said  Mrs. 
Maria  G.  Underwood,  the  party  of  the  sec- 
ond part,  her  heirs,  executors,  administra- 
tors and  assigns,  the  following  property,  to 
wit."  And  then  follows  a  pai*ticular  de- 
scription of  the  property  conveyed  by  said 
deed,  which  is  the  same  property  which  is 
the  subject  of  controversy  in  the  case  now 

before  this  court. 
413         *The  case   was  taken   up  on  a  writ 

of  error  from  the  District  court  to  the 
Circuit  court,  where  the  decree  was  afifirmed, 
and  then  carried  up  to  the  Supreme  court  of 
the  United  States.  The  Supreme  court  pro- 
nounced its  judgment  at  the  December  term 
1870,  when  that  court  reversed  the  decree  of 
the  said  District  court,  and  remanded  the 
cause  to  be  proceeded  in,  in  conformity  to 
law.  Mr.  Justice  Swayne,  delivering  the 
unanimous  opinion  of  the  Supreme  court, 
said:  * 'In  our  judgment  the  District  court 
committed  a  serious  error,  in  ordering  the 
claim  and  answer  of  the  respondent  to  be 
stricken  from  the  files.  As  we  are  unani- 
mous in  this  conclusion,  our  opinion  will 
be  confined  to  that  subject.  The  order,  in 
effect,  denied  the  respondent  a  hearing.  It 
is  alleged  that  he  was  in  the  position  of  an 
alien  enemy ;  and  hence  could  have  no  locus 
standi  in  that  forum.  If  assailed  there,  he 
could  defend  there.  The  liability  and  the 
right  are  inseparable.  A  different  result 
would  be  a  blot  upon  our  jurisprudence  and 
■  civilization.  We  cannot  hesitate  or  doubt 
on  the  subject.  It  would  be  contrary  to  the 
first  principles  of  the  social  compact  and  of 
the  right  administration  of  justice."  11 
Wall.  U.  S.  R.  267. 

It  was  accordingly  ordered  and  adjudged 
by  the  Supreme  court  of  the  United  States, 
'*that  the  judgment'  of  the  said  Circuit  court 
in  this  cause  be,  and  the  same  is  hereby, 
reversed  and  annulled;"  and  the  cause  was 
remanded  to  the  said  Circuit  court  of  the 
United  States,  for  further  proceedings  to 
be  had  therein,  in  conformity  with  the 
opinion  of  the  Supreme  court.  The  man- 
date of  the    Supreme   court  was  issued  on 
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the  6th  of  March  1871,  and  on  the  5th  of 
April  1871  the  cause  came  on  to  be  heard  in 
the  said  Circuit  court,  and  the  said  libel 
was  dismissed.  Thus  ended  the  proceedings 
in  the  case  of  libel  for  confiscation  in  United 
States  courts. 

Pending      these     proceedings     in     con- 
fiscation,    sundry    creditors    of    McVeigh, 
(who  was   a   member  of  a  mercantile 

414  *firm  of  the   name   and  style  of  C.  A. 
Baldwin  &  Co.    among  them  Francis 

Dane  &  Co.,  instituted  suit  against  him, 
in  the  County  court  of  Alexandria  county, 
and  attached  all  his  interest  in  the  same 
property  which  was  the  subject  of  the  con- 
fiscation proceedings  above  referred  to. 
Judgment  was  rendered  against  McVeigh 
in  this  suit,  and  an  order  was  made  to  sell 
the  attached  property  for  the  satisfaction 
of  the  judgment.  On  the  10th  of  May  1864 
it  was  accordingly  sold  by  the  sheriff  of 
Alexandria  county ;  and  the  house  and  lot 
now  in  controversy  was  conveyed  by  the 
sheriff  to  Maria  G.  Underwood,  wife  of 
John  C.  Underwood,  who  was  the  purchaser 
of  the  same  property  at  the  confiscation 
sale,  (the  property  at  the  attachment  sale 
having  been  cried  off  to  one  John  B.  Alley, 
who  assigned  his  purchase  and  directed  the 
conveyance  to  be  made  to  her). 

The  sale  thus  made  by  the  sheriff  of  Alex- 
andria, in  the  said  attachment  suit,  was 
confirmed  by  the  County  court  on  the  6th  of 
July  1864;  and  the  said  sheriff  was  ordered 
to  execute  and  deliver  to  the  purchaser 
deeds  for  the  property  sold. 

On  the  6th  day  of  October  1865  the  de- 
fendants in  the  attachment  suit,  McVeigh 
and  Baldwin,  appeared,  and  were  permitted 
to  file  their  petition.  Whereupon,  it  was 
ordered,  'Hhat  the  same  be  reopened  and 
docketed,  and  that  they  be  permitted  to 
make  such  defence  to  the  judgment  and 
order  herein  rendered  as  they  might  have 
done  before  said  judgment  and  order  were 
rendered,  on  giving  security  for  costs." 
And  then,  by  consent  of  parties,  the  case 
was  removed  to  the  Circuit  court  of  Alex- 
andria. Upon  a  case  agreed,  in  lieu  of  a 
special  verdict,  the  following  order  and 
proceedings  were  entered  and  had  in  that 
court:  ** It  appearing  to  the  court  that  the 
petitioners,  C.  A.  Baldwin  A  Co.,  have  not 
been  served  with  process  or  a  copy  of 

415  the  judgment  aforesaid,  *it  is  ordered 
and    adjudged  by   the   court  that  the 

judgments  complained  of  be  set  aside  and 
annulled.  But  as  the  purchasers  are  not 
before  the  court,  the  court  declines  making 
any  order  affecting  their  rights ;  reserving, 
however,  to  the  petitioners,  C.  A.  Baldwin 
&  Co.,  the  right  to  institute  such  other  and 
further  proceedings  as  they  may  be  advised 
necessary  to  impeach  or  annul  the  titles 
claimed  by  such  purchasers."  The  plain- 
tiffs excepted  to  said  order,  **that  the  judg- 
ments complained  ot  be  set  aside;"  and  it 
being  admitted  by  the  defendants  that  the 
claims  for  which  the  plaintiffs  respectively 
recovered  judgment  against  them,  at  the 
January  term  1864  of  the  County  court  of 
Alexandria  county,  were  justly  due  by  said 


defendants  to  the  plaintiffs  respectively. 
The  plaintiffs,  thereupon,  moved  the  cotirt 
to  confirm  said  judgments  of  the  Coantj 
court  for  the  amounts  of  said  claims  therebj 
respectively  adjudged  to  the  plaintiffs.  But 
the  court  denied  the  motion;  and  to  the 
ruling  of  the  court,  denying  the  motion, 
the  plaintiffs  excepted. 

To  this  judgment  of  the  Circuit  court  of 
Alexandria  a  writ  of  supersedeas  was  ob- 
tained, which  brought  the  case  before  the 
District  court  of  appeals  for  the  fourth 
Judicial  district,  held  at  Federicksbnrg^. 
That  court,  on  the  7th  day  of  January  1869, 
pronounced  the  following  judgment:  ^'This 
day  came  the  parties,  by  their  counsel;  and 
the  court  having  maturely  considered  the 
transcript  of  the  record  of  the  judgment 
aforesaid,  and  the  arguments  of  counsel,  is 
of  opinion,  that  the  defendant,  William  N. 
McVeigh,  had  an  attachable  interest  in  the 
estate  on  which  the  attachment  in  this 
case  was  levied ;  and  that  said  attachment 
was  not  issued  on  false  suggestions,  or 
without  sufficient  cause.  The  court  is 
therefore   of  opinion,    that  the  said  Cicoit 

V  court  erred  in  overruling  the  motion  of 
416  the  plaintiffs  to  confirm  the  ^judgment 
of  the  County  court  of  Alcxandrit 
county,  recovered  by  the  plaintiffs  against 
the  defendants,  on  the  5th  day  of  January 
1864,  and  in  setting  aside  and  annullini;^ 
said  judgment.  But  the  court  is  further  of 
opinion,  that  as  the  evidence  introduced  bj 
the  said  McVeigh,  and  mentioned  in  the 
opinion  of  the  said  Circuit  court,  referred 
to  in  the  judgment  of  said  court,  stronfj^ly 
tends  to  prove  that  the  purchasers  of  the 
property  sold  under  said  attachment  were 
not  bona  fide  purchasers,  the  defendants 
are  entitled  to  impeach  the  title  of  the  said 
purchasers  to  the  said  property,  either  bj 
a  new  suit  to  be  instituted  for  that  purpose, 
or  by  further  proceedings  in  this  cause,  at 
their  election.  If  they  elect  the  former,  (a 
new  suit,)  then  the  judgment  in  this  cause 
should  be  without  prejudice  to  their  right 
to  relief  in  any  new  suit  they  may  be  advised 
to  institute.  And  the  cause  is  remanded 
to  the  said  Circuit  court,  for  further  pro- 
ceedings to  be  had  therein,  according  to 
the  principles  above  declared.'* 

The  Circuit  court,  upon  receiving  the 
mandate  of  the  District  court  of  appeals, 
entered  a  judgment,  confirming  the  judg- 
ment of  the  County  court  in  favor  of  the 
claim  of  the  attaching  creditors.  And  thus 
ended  the  proceedings  in  the  attachment 
suits. 

Acting  under  the  judgment  of  the  District 
court,  authorizing  the  defendants  to  im- 
peach the  title  of  the  purchasers  of  the 
property  sold  under  the  attachment,  in  a 
new  suit  to  be  instituted  for  that  purpose, 
McVeigh  brought  his  action  of  ejectment 
against  John  C.  Underwood,  for  the  house 
and  lot  purchased  by  Mrs.  Maria  G.  Under- 
wood, his  wife,  and  of  which  they  were  and 
still  are  in  possession. 

It  seems  that  Underwood  and  wife  exe- 
cuted a  deed,  conveying  this  property  to 
one  Force,  to  be   held   by  him   in   trust  for 
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the  sole  and  separate  use  of  the  said 

417  Maria  *G.  Underwood ;  and,  upon  his 
motion,  he  was  made  a  party  defend* 

ant  to  the  action  of  ejeetment.  As  before 
stated,  there  was  a  verdict  and  judgment 
in  favor  of  McVeigh  for  the  premises  in 
controversy,  and  for  a  certain  amount  as 
damag-es  and  mesne  profits;  and  a  writ  of 
error  to  that  judgment  brings  up  the  case 
to  this  court. 

In  the  petition  for  a  writ  of  error,  there 
are  four  assifsrnments  of  error,  which  will 
now  be  considered  seriatim,  in  the  order  in 
which  they  are  propounded: 

I.  The  refusal  of  the  court  to  grant  the 
defendant's  (plaintiffs  in  error)  first  in- 
struction. 

II.  The  refusal  of  the  court  to  gfrant  the 
defendant's  (plaintiffs  in  error)  second  in- 
struction. 

III.  The  granting  of  the  1st  instruction 
of  the  plaintiff,  (defendant  in  error). 

IV.  The  granting  of  the  second  instruc- 
tion of  the  plaintiff,  (defendant  in  error). 

V.  The  admission  of  the  depositions  read 
in  evidence  by  the  plaintiff,  (defendant  in 
error). 

The  first  instruction  asked  for  by  the 
plaintiff  in  error,  was  in  these  words: 
^'That  the  said  sentence  and  decree  of  con- 
demnation, and  the  said  sale  and  convey- 
ance of  the  marshal,  divested  the  plaintiff 
of  his  right,  title  and  interest  in  and  to  the 
premises  in  the  declaration  mentioned,  for 
and  during  the  natural  life  of  the  said 
plaintiff ;  and  that  as  to  said  estate,  for  and 
during  the  natural  life  of  the  plaintiff  in 
said  premises,  the  jury  must  find  for  the 
defendants."  This  instruction  the  court 
refused  to  give ;  and  the  question  is,  whether 
this  refusal  was  error.  This  instruction 
directly  propounded  the  question  to  the 
court,  as  to  how  far  a  party  can  be  held 
bound  by  a  ^ntence  of  condemnation  in 
proceedings  in  which  he  was  not  per- 

418  mitted    to   appear  *and   in   which  he 
had  no  opportunity  to  be  heard.     The 

court  was  asked  to  give  this  instruction,  in 
the  face  of  the  record  introduced  by  Under- 
wood himself,  as  a  muniment  of  his  title, 
showing  that  he,  as  Judge  of  the  District 
court  of  the  United  States,  had  ordered 
"the  appearance,  answer  and  claim''  of 
McVeigh  to  be  stricken  from  the  files  of  his 
court;  and  then,  after  refusing  him  a  hear- 
ing, on  the  same  day  enters  an  order  of 
condemnation  and  sale;  and,  at  the  sale, 
becomes  the  purchaser,  (through  his  wife, 
upon  whom  he  settles  the  property, )  at  a 
grossly  inadequate  price.  It  is  upon  this 
record,  offered  by  himself  as  a  muniment 
of  title,  showing  these  pregnant  facts,  that 
he  asks  the  court  to  charge  the  jury,  that  by 
the  decree  of  condemnation  and  sale  which 
he  had  entered,  without  a  hearing,  and  re- 
fusing an  appearance,  McVeigh  had  been 
"divested  of  all  his  right,  title  and  interest 
in  the  premises,  during  his  natural  life; 
and  that  they  must,  therefore,  find  for  the 
defendants."  The  court  did  not  err  in  re- 
fusing the  instruction.  It  would,  on  the 
contrary,    have   been    gross   error  to   have 


given  it.  The  sentence  of  condemnation 
and  sale  was  a  nullity — void  in  toto.  It 
was  rendered  absolutely  void  by  the  act  of 
the  court  in  refusing  to  permit  McVeigh  to 
appear  and  be  heard.  The  authorities  on 
this  point  are  overwhelming,  and  the  deci- 
sions of  all  the  tribunals  of  every  country 
where  an  enlightened  jurisprudence  pre- 
vails, are  all  one  way.  It  lies  at  the  very 
foundation  of  justice,  that  every  person  ^o 
is  to  be  affected  by  an  adjudication  should 
have  the  opportunity  of  being  heard  in 
defence,  both  in  repelling  the  allegations 
of  fact,  and  upon  the  matter  of  law ;  and 
no  sentence  of  any  court  is  entitled  to  the 
least  respect  in  any  other  court,  or  else- 
where, when  it  has  been  pronounced  ex  parte 
and  without  opportunity  of  defence.  An 
examination  of  both  sides  of  the  ques- 

419  tion,  and  deliberation  *between  the 
claims  and  allegations  of  the  contend- 
ing parties,  have  been  deemed  essentially 
necessary  to  the  proper  administration  of 
justice  by  all  nations,  and  in  every  stage 
of  social  existence.  A  tribunal  which  de- 
cides without  hearing  the  defendant,  or 
giving  him  an  opportunity  to  be  heard, 
cannot  claim  for  its  decrees  the  weight  of 
a  judicial  sentence.  See  Smith's  Leading 
Cases,  Vol.  1,  part  2,  ed.  1872,  p.  1118-19-20, 
and  the  numerous  cases  there  cited ;  and  to 
these  might  be  added,  cases  almost  without 
number.  The  principles  which  form  the 
very  foundation  of  the  Common  Law  have 
been  announced  by  the  ablest  and  most  dis- 
tinguished jurists  as  maxims  of  natural 
justice  and  universal  application ;  by  Lord 
Brougham,  when  he  said,  in  Earl  of  Bandon 
V.  Becker,  3  Clarke,  &  Fin.  R.  479,  510, 
"You  may  at  all  times,  in  a  court  of  com- 
petent jurisdiction,  competent  as  to  the 
subject  matter  of  the  suit  itself — where  you 
appear  as  an  actor — object  to  a  decree  made 
in  another  court,  upon  which  decree  your 
adversary  relies ;  and  you  may,  either  as 
actor  or  defender,  object  to  the  validity  of 
that  decree;  provided  it  was  pronounced 
through  fraud,  contrivance  or  covin  of  any 
description,  or  not  in  a  real  suit;  or  if  in 
a  real  and  substantial  suit,  between  parties 
who  were  really  not  in  contest  with  each 
other:"  by  Parke  B.,  in  Chapel  v.  Child, 
2  Cr.  &  Jer.  R,  558,  when  he  declared  that, 
"no  judicial  proceeding  could  deprive  a 
man  of  any  part  of  his  property  without 
giving  him  an  opportunity  of  being  heard :" 
by  Judge  Bronson,  in  Bloom  v.  Burdick,  1 
Hill,  N.  Y.  R.  130-140,  when  he  said,  "It 
is  a  cardinal  principle  in  the  administration 
of  justice,  that  no  man  can  be  condemned 
or  divested  of  his  right  until  he  has  had 
the  opportunity  of  being  heard;  and  if 
judgment  is  rendered  against  him  before 
that    is   done    the    proceeding   will    be    as 

utterly  void  as  though    the   court  had 

420  undertaken  to  act  *where  the  subject 
matter  was  not  within  its  cogni- 
zance:" by  Mr.  Justice  Story,  when  he  de- 
clared in  his  admirable  work,  "Conflict  of 
Laws,"  that  the  common  justice  of  all 
nations  requires  that  no  condemnation 
should   be  pronounced  before  the  party  had 
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an  opportunity  to  be  heard:"  by  Chief 
Justice  Marshall,  when,  in  The  Mary,  9 
Cranch  U.  S.  R.  126,  144,  he  announced  the 
same  principle,  as  *'a  maxim  of  natural 
justice  and  universal  application:'*  and  by 
Mr.  Justice  Swayne,  when  he  said,  in  the 
very  case  we  are  now  considering,  that  to 
deny  the  respondent  a  hearing,  would  be 
**a  blot  upon  our  jurisprudence  and  civili- 
zation, and  would  be  contrary  to  the  first 
principles  of  the  social  compact  and  of  the 
right  administration  of  justice. '  * 

And  yet  this  plaintiif  in  error,  holding  a 
high  judicial  station  under  the  Government 
of  the  United  States,  in  violation  of  these 
great  principles,  known  every  where  as 
maxims  of  natural  justice,  not  only  denied 
the  respondent  a  hearing  in  his  court,  but, 
on  the  very  day  on  which  he  committed 
that  judicial  act,  which  the  Supreme  court 
of  the  United  States  characterized  in  the 
strong  languacre  of  Mr.  Justice  Swayne,  as 
'*a  blot  upon  our  jurisprudence  and  civili- 
zation," he  entered  the  order  of  condemna- 
tion and  sale  upon  twenty  days'  notice,  and 
himself  became  the  purchaser  at  a  price  so 
grossly  inadequate  as  to  shock  the  moral 
sense  of  every  honest  man.  And  now,  when 
the  owner,  who  has  been  thus  deprived  of 
his  estate  under  the  forms  of  law,  by  a  ju- 
dicial fraud,  comes  into  a  court  of  justice  to 
assert  his  rights,  in  an  action  of  ejectment 
against,  the  man,  who,  acting  as  judge, 
denied  him  a  hearing  in  his  court,  and 
entered  a  decree  of  condemnation  and  sale 
of  his  property,  he  is  met  by  that  very  de- 
cree of  condemnation  •  and  sale,  entered  by 
his  adversary,  in  violation  of  every  princi- 
ple of  law  and  natural  justice;  and 
421  the  court  is  gravely  *asked  to  instruct 
the  jury,  that  the  decree  of  condem- 
nation and  sale,  thus  obtained,  **ha8  di- 
vested the  plaintiff  in  ejectment  of  his  legal 
title  to  the  property  in  controversy,  and 
that  they  must  find  for  the  defendant." 

In  other  words,  the  court  was  asked  to 
instruct  the  jury,  that  although  the  very 
record  upon  which  the  defendant,  Under- 
wood, relied  as  a  muniment  of  his  title 
conclusively  showed,  as  it  did  show,  that 
McVeigh  had  been  denied  a  hearing  in  his 
court,  by  ordering  that  his  *  ^appearance, 
answer  and  claim  be  stricken  from  the 
files,"  of  his  court;  which  judicial  act  was 
declared  by  the  Supreme  court  of  the  United 
States,  * 'to  be  contrary  to  the  first  principle 
of  the  social  compact  and  the  right  admin- 
istration of  justice,"  yet  that  the  title  of 
McVeigh  was  divested  by  this  judicial 
fraud,  and  that  he  could  not  assert'  his 
rights  in  an  action  of  ejectment. 

The  court  properly  refused  this  instruc- 
tion. The  decree  of  condemnation  and  sale 
entered  under  such  circumstances,  was  not 
valid  for  any  purpose.  It  was  the  merest 
nullity.  In  the  language  of  Judge  Bronson, 
in  Bloom  v.  Burdick,  'above  cited,  **the 
proceedings  were  as  utterly  void  as  though 
the  court  had  undertaken  to  act  when  the 
subject  matter  was  not  within  its  cogni- 
zance. '  *  The  general  principle  is  not  at  all 
affected   by    the    allegation    in    the    order 


denying  a  hearing,    that  McVeigh  was  ^'a 
rebel  living  in  the  rebel  lines." 

The  Supreme  court  of  the  United  States, 
by  its  unanimous,  opinion  (11  Wall.  267, 
above  cited)  has  put  that  question  forever 
at  rest,  when  it  says :  *  'It  is  alleged  that 
he  (McVeigh)  was  in  the  position  of  an 
alien  enemy,  and  hence  could  have  no  lociu 
standi  in  that  forum.  If  assailed  there  he 
could  defend  there.  The  liability  and  the 
right  are  inseparable.  A  different  result 
would  be  a  blot  on  our  civilization  and  joris- 
prudence.  We  cannot  hesitate  or  doubt  on 
the    subject.     It    would    be   contrary 

422  *to  the   first  principles  of  the  sociad 
compact  and  of  the  right  administra- 
tion of  justice." 

We  are,  therefore,  of  opinion,  that  the 
said  Corporation  court  of  Alexandria  did 
not  err  in  refusing  the  said  first  instruction 
asked  for  by  the  plaintiff  in  error. 

We  are  now  to  consider  the  second  assign- 
ment of  error,  which  is,  that  the  coart 
refused  to  give  the  second  instruction  asked 
for  by  the  plaintiff  in  error ;  which  instruc- 
tion is  in  these  words:  ''That  the  said 
judgment  and  order  in  the  said  attachment 
suit,  and  the  said  sale  and  conveyance  of 
the  premises  in  the  declaration  mentioned, 
made  by  the  sheriff,  divested  the  plaintiff 
of  the  legal  title  to  said  premises ;  and  that 
the  jury  must,  therefore,  find  the  issue 
joined  for  the  defendants." 

The  court  refused  to  give  this  instruction, 
but  gave  the  following:  **That  the  judg- 
ments and  orders  in  the  said  attachment 
suits,  and  the  sale  and  conveyance  of  the 
premises  in  the  declaration  mentioned,  made 
under  authority  thereof,  by  the  sheriff, 
divested  the  plaintiff  of  his  legal  title  to 
said  premises;  and  that  the  jury  must, 
therefore,  find  for  the  defendants ;  unless 
they  find  that  the  said  sale  was  fraudulently 
made,  and  the  confirmation  thereof  was 
procured  by  fraud;  and  that  the  defendants 
or  either  of  them  were  privy  to  such  frauds, 
or  had  notice  of  the  same,  or  of  such  cir- 
cumstances as  would  put  a  prudent  bona 
fide  purchaser  upon  the  enquiry  in  respect 
thereto." 

**If  the  jury  believe  from  the  evidence, 
that  the  defendants,  or  either  of  them, 
combined  with  John  B.  Alley  and  others  to 
purchase  the  property  claimed  in  this  suit, 
at  the  attachment  sale,  at  a  sacrifice ;  and 
if  they  shall  further  believe,  that  the  said 
defendants,  or  either  of  them,  in  pursuance 
of  such  combination,  so  acted  as  to  prevent 
competition  at  said  sale,  or  to  prevent  the 
said   property   from  realizing   a  fair 

423  value,    then   such   combination    *and 
action  was   fraudulent;  and  the  jury 

must  find  for  the  plaintiff." 

The  granting  of  these  two  last  instruc- 
tions, and  the  refusal  to  grant  the  second 
instruction  of  defendant,  in  lieu  of  which 
these  last  were  given,  constitute  the  second, 
third  and  fourth  assignments  of  error, 
which  will  be  considered  together,  as  they 
raise  the  same  legal  questions,  involving 
the  consideration  of  principles  common  to 
all. 
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It  is  undeniably  true,  as  contended  by 
the  able  counsel  for  the  plaintiff  in  error; 
as  a  general  proposition,  that  a  sheriff's 
deed  convey!  n^?:  property  which  has  been 
duly  levied  upon  and  fairly  sold  under  a 
valid  judg^ment  rendered  by  a  court  of  com- 
petent jurisdiction,  passed  the  leg^al  title  to 
the  purchaser.  But  it  is  equally  true,  that 
if  the  sale  made  by  the  sheriff  was  fraudu- 
lently made,  and  the  order  of  confirmation 
of  said  sale  was  procured  by  fraud,  and  the 
purchaser  was  a  party  to  that  fraud,  the 
deed  of  the  sheriff  shall  avail  nothing  for 
or  against  the  parties  affected  by  it. 

These  .  two  propositions  are  undeniably 
true ;  they  are  independent  of  each  other, 
and  stand  well  together. 

The  proposition  that  a  sheriff's  deed  for 
property  sold  under  a  valid  judgment  of  a 
court  of  competent  jurisdiction,  passes  the 
leg^l  title,  is,  as  a  matter  of  course,  subject 
to  the  qualification  that  all  the  proceedings 
are  regular  and  bona  fide,  and  free  from 
the  taint  of  fraud.  If  fraud  be  shown, 
either  in  the  proceedings  or  sale,  or  in  the 
judgfment  confirming  the  sale,  the  whole 
proceedings  are  vitiated.  The  proceedings 
of  a  court  of  justice  establishing  rights,  or 
fixing  liabilities,  must  always  be  founded 
upon  the  fact  that  they  are  carried  out  bona 
fide,  and  without  the  taint  of  fraud.  If 
fraud  be  shown  the  very  fountain  is  poi- 
soned, and  all  the  proceedings  are  null  and 
void.  Courts  of  law  and  courts  of 
424  equity  have  *concurrent  jurisdiction 
to  suppress  and  relieve  against  fraud. 
If  a  case  of  fraud  be  established,  the  courts 
will  set  aside  all  transactions  founded  upon 
it,  by  whatever  machinery  they  have  been 
effected,  and  notwithstanding  any  contriv- 
ance by  which  it  may  have  been  attempted 
to  protect  them.  It  is  immaterial  whether 
such  machinery  and  contrivance  consisted 
in  a  decree  in  equity  and  a  purchase  under 
it,  or  of  a  judgment  at  law,  or  of  other 
transactions  between  the  actors  in  the 
frand.  Kerr  on  Fraud  &  Mistake,  44;  1 
John's  Ch.  401;  5  How.  R.  (Miss.)  365;  1 
New  Hamp.  R.  535 ;  1  P.  Wms.  R.  736 ;  12 
Ves.  R.  324 ;  7  Com.  Bench  N.  S.  321 ;  32 
Lrsw  Jour.  Exch.  241. 

A  judgment  or  decree  obtained  by  fraud 
upon  a  court  does  not  bind  such  court  or 
any  other;  and  its  nullity  on  this  ground, 
though  it  has  not  been  reversed  or  set  aside, 
may  be  alleged  in  a  collateral  proceeding. 
Kerr  on  Fraud  &  Mistake,  293 ;  11  How.  437 ; 
5  Calif.  R.  406;  63  Penn.  R.  408;  62  Penn. 
R.  481 ;  and  other  cases  cited  by  Mr.  Kerr. 
Tn  Rex  v.  Duchess  of  Kingston,  20  How. 
St.  T.  355,  544,  (2  Smith's  L.  C.  687,)  De 
Grey,  C.  J.,  said:  ** Fraud  is  an  extrinsic, 
collateral  act,  which  vitiates  the  most  sol- 
emn proceedings  of  courts  of  justice.  Lord 
Coke  says  it  avoids  all  judicial  acts,  eccle- 
siastical and  temporal.  In  applying  this 
rule,  it  matters  not  whether  the  judgment 
impugtied  has  been  pronounced  by  an  in- 
ferior court,  or  by  the  highest  court  of 
judicature ;  but  in  all  cases  alike  it  is  com- 
petent for  every  court,  whether  superior  or 
inferior,  to  treat  as  a  nullity  any  judgment 


which  can  be  clearly  shown  to  have  been 
obtained  by  manifest  fraud.  Kerr  on  Fraud 
&  Mistake,  294. 

In  the   language    of  Lord   Brougham,  in 

Earl  of  Bandon  v.    Becher,    before  referred 

to  (supra) :  **It  is  not  an  irregularity,  it  is 

not  an  error,  which  is  here  complained 

425  *of,  but  it  is  that  the  whole  proceed- 
ing (after  the  judgment)  is  collusive 

and  fraudulent ;  that  it  cannot  therefore  be 
treated  as  a  judicial  proceeding,  but  may 
be  passed  by  as  availing  nothing  to  the 
party  who  sets  it  up. '  * 

'*Weare,  therefore,  of  opinion  that  there 
was  no  error  in  the  court  below  in  refusing 
the  instruction  in  the  form  in  which  it  was 
presented,  and  in  saying  to  the  jury  that  the 
defendant  in  error,  McVeigh,  was  divested 
of  the  legal  title  in  the  premises  by  the  sale 
and  deed  of  the  sheriff;  unless  they  should 
find  ^'that  the  said  sale  was  fraudulently 
made,  and  the  confirmation  thereof  was 
procured  by  fraud,  and  that  the  defendants, 
or  either  of  them,  were  privy  to  such 
fraud,"  Ac. 

The  case  of  Lessee  of  Cooper  v.  Galbraith, 
3  Wash.  C.  C.  R.  546,  is  one  exactly  in 
point  on  this  question.  It  was  an  action  of 
ejectment,  (as  is  the  case  before  us,)  and 
on  the  merits  of  the  case  it  was  contended 
that  the  lessee  of  the  plaintiff  was  the  pre- 
siding judge  of  the  court  in  which  the 
judgment  was  rendered;  and  it  appeared  in 
evidence  that  he  purchased  an  interest  in 
that  judgment,  and  was  concerned  with  the 
nominal  purchase  of  the  land  in  contro- 
versy, under  the  execution ;  that  this  con- 
duct amounted  to  a  breach  of  official  duty ; 
and,  in  short,  that  the  whole  transaction 
was  tainted  by  such  marks  of  fraud,  im- 
position, and  misconduct  as  ought  to  inval- 
idate the  purchase. 

The  whole  question  of  judicial  misconduct 
and  fraud,  in  acquiring  title  to  the  prop- 
erty, on  which  the  action  was  founded,  was 
submitted  by  Mr.  Justice  Washington  to 
the  jury. 

So,  also,  in  the  case  of  Martin  v.  Raulett, 

5    Rich.    Law   R.  541,  which  was  an  action 

of  trespass  to  try  the  title  to  real  estate,  in 

which  one  party    claimed   under  a  sheriff's 

deed ;  the  jury  was  instructed,  among 

426  other  things,  *^^that   all  sales  at  auc- 
tion   should   be   open  to  full  and  free 

competition,'*  and  that  ** the  purchaser  must 
do  no  act  the  effect  of  which  was  to  destroy 
fair  competition."  Judge  Withers,  deliv- 
ering the  opinion  of  the  court,  said:  '*The 
jury,  applying  the  standard  presented  to 
them,  have  affirmed  that  Gary's  conduct  did 
contravene  such  rule  of  law  and  vitiate  the 
sale  by  the  sheriff  to  himself.  In  this  they 
have  differed  from  the  presiding  judge.  *  *  ♦ 
Without  undertaking  to  form  any  opinion 
ourselves,  in  the  present  case,  we  must 
allow  that  when  such  a  question  does  arise 
in  a  cause,  there  is  no  other  arbitrament  to 
which  it  can  be  submitted  but  that  of  the 
jury."  So  we  say  in  the  case  before  us, 
that  the  question  whether  *'the  sale  was 
fraudulently  made,  and  the  confirmation 
thereof  was  procured  by  fraud, ' '  was  prop- 
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erly  submitted  by  the  court  to  the  arbitra- 
ment of  the  jury,  who  in  an  action  at  law 
are  the  sole  judg-es  of  the  facts  which  con- 
stitute fraud.  They  have  decided  that  ques- 
tion in  the  affirmative,  and  we  cannot 
trench  so  far  upon  the  province  of  the  legal 
triers  of  fact  as  to  reverse  their  decision, 
especially  in  a  case  where  no  motion  is 
made  for  a  new  trial  upon  the  ground  that 
the  verdict  is  contrary  to  ^he  evidence. 

The  principles  herein  announced  are  not 
at  all  in  contravention  of  the  decisions  of 
this  court  in  Taylor  v.  King  and  Harris  v. 
Harris,  6  Munf.  358,  367,  so  much  relied  on 
by  the  learned  counsel  for  the  plaintiff  in 
error.  Those  cases  simply  affirm,  ^^that  a 
party  or  privy  to  a  deed  cannot  avoid  it,  in 
a  court  of  law,  by  parol  evidence,  on  the 
ground  of  want  of  consideration,  for  he  is 
estopped  from  averring  such  matter  against 
a  specialty."  Taylor  v.  King  was  a  case 
in  which  both  parties  claimed  under  the 
same  grantor,  Charles  Lewis,  who  conveyed 
the  property  in  controversy  to  Edmundson, 
trustee,  to  secure  certain  creditors  who  as- 
signed their  debt  to  Taylor.  After  the 
427  *execution  of  the  trust  deed  to  Ed- 
mundson,  and  of  course  subject  to  that 
deed,  Lewis  sold  the  land  to  King,  and  put 
him  in  possession.  There  was  a  sale  under 
the  trust  deed,  and  Taylor  became  the  pur- 
chaser, and  the  deed  was  made  ^om  the 
trustee  to  Taylor.  This  of  course  invested 
Taylor  with  the  legal  title.  In  an  action 
of  ejectment  brought  by  Taylor  v.  King, 
who  was  in  possession,  this  court  held  that 
King  who  purchased  the  land  of  Lewis 
after  he  had  convened  to  EMmundson,  trus- 
tee, held  it  subject  to  the  deed  to  Edmund- 
son;  and  that  claiming  under  the  same 
grantor,  he,  King,  was  estopped  from 
showing  in  a  court  of  law,  by  parol,  any- 
thing to  impeach  the  deed  of  the  grantor 
under  whom  he,  as  well  as  Taylor,  claimed 
title. 

Now  it  is  insisted  that  in  the  case  before 
us,  the  legal  title  to  the  land  in  controversy, 
which  was  in  McVeigh,  passed  by  the 
sheriff's  deed,  under  the  sale  in  the  attach- 
ment proceedings,  just  as  the  legal  title  in 
the  case  of  Taylor  v.  King  was  passed  by 
the  deed  of  the  trustee,  and  that  McVeigh 
cannot,  in  a  court  of  law,  impeach  that 
deed.  It  is  true,  as  before  observed,  that  a 
sheriff's  deed  for  property  sold  under  a  valid 
judgment,  passes  the  legal  title ;  but  this 
proposition  must  always  be  subject  to  the 
qualification,  that  the  proceedings  are  free 
from  the  taint  of  fraud.  If  the  sale  be 
fraudulent,  or  the  judgment  be  obtained  by 
fraud,  then  the  deed  of  the  sheriff  conveys 
nothing,  and  is  a  mere  nullity. 

The  distinction  is  plain  between  this  case 
and  that  of  a  deed  of  trust.  In  the  one  case 
the  grantor  voluntarily  parts  with  the  legal 
title,  when  he  conveys  to  a  trustee.  It  is 
gone  from  him  forever,  and  no  party  or 
privy  to  that  deed  can  assail  it ;  but  is  es- 
topped in  law  from  impeaching  the  legal 
title  thus  vested  in  the  trustee.  But  when 
the  legal  title  is  transferred  by  judicial 
proceedings,    those     proceedings    must    be 


428  regular,    and    free    *from  fraud.     If 
fraudulent    they    have    no  operation, 

and  a  deed  under  them,  fraudulently  made,- 
or  for  property  made  at  a  fraudulent  sale, 
conveys  nothing,  and  will  be  treated  in 
every  court  where  this  can  be  shown,  as  a 
nullity. 

This  is  the  plain  result  of  all  the  author- 
ities referred  to. 

We  are  therefore  of  opinion  that  there 
was  no  error  in  the  instruction  of  the  court 
below,  which  charged  the  jury  that  the 
sheriff's  deed  under  the  attachment  pro- 
ceedings '*di vested  McVeigh  of  the  legal 
title,  and  that  they  must  therefore  find  for 
the  defendant;  unless  they  should  find  that 
the  said  sale  was  fraudulently  made,  and 
the  confirmation  thereof  was  procured  by 
fraud,  Ac." 

Nor  did  the  court  err  in  instructing  the 
jury  that  ^4f  the  defendants  combined  with 
others  to  purchase  the  property  at  a  sacri- 
fice, and  in  pursuance  of  such  combination 
so  acted  as  to  prevent  competition  at  said 
sale,  and  to  prevent  the  said  property  from 
realizing  its  fair  value,  then  such  combina- 
tion was  fraudulent ;  and  the  jury  must  find 
for  the  plaintiff." 

Whatever  conflict  of  authority  there  may 
be  as  to  how  far  a  bona  fide  purchaser  at  a 
judicial  sale  will  be  protected  against  error 
in  the  proceedings,  it  is  well  settled,  that 
when  the  purchaser  combines  with  others 
to  prevent  competition,  and  thus  gets  the 
property  at  a  sacrifice,  he  is  not  a  bona  fide 
purchaser,  and  he  cannot  hold  the  property 
obtained  by  his  own  fraud.  Kerr  on  Fraud 
224,  and  cases  there  cited.  In  Cocks  v. 
Izard,  7  Wall.  U.  S.  R.  559,  it  is  said:  **The 
law  does  not  tolerate  any  influence  likely 
to  prevent  competition  at  judicial  sales,  and 
it  accords  to  every  debtor  the  chance  for  a 
fair  sale  and  full  price. 

429  ♦In  Slater  v.    Maxwell,    6  Wall.  U. 
8.  R.  268,  the   Supreme  court  of  the 

United  States  says:  *'It  is  essential  to  the 
validity  of  judicial  sales,  not  merely  that 
they  should  be  conducted  in  conformity  to 
the  requirement  of  law,  but  that  they  should 
be  conducted  with  entire  fairness.  Perfect 
freedom  from  all  influence  likely  to  prevent 
competition  in  the  sale  should  be  strictly 
exacted." 

It  has  been  held  in  numerous  cases,  that 
a  purchaser  who  used  unfair  means  to  pre- 
vent competition,  cannot  hold  the  property. 
Newman  v.  Meek,  1  Freeman's  Ch.  R.  441 ; 
Johnston  v.  La  Motte,  6  Rich.  E^.  R.  347; 
Plaster  v.  Burger,  5  Ind.  R.  232.  See  also 
Martin  v.  Raulett,  5  Rich.  Law  R.  541, 
and  Dutcher  v.  Leake,  44  Illinois  R.  398. 
In  the  last  named  case  it  was  held,  ''that 
when  a  purchaser  at  a  judicial  sale  com- 
bines and  confederates  with  the  officer  and 
others  to  conduct  the  sale  as  secretly  as 
possible  to  prevent  competition,  and  repre- 
sents to  the  party  interested  in  such  sale, 
that  it  had  been  postponed,  with  intention 
to  deceive  such  party,  to  the  end  that  he 
shall  not  be  present  to  compete  for  the  pur- 
chase of  such  property  at  such  sale,  such 
party  is  not  a  bona  fide  purchaser,  and  will 
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not  be  protected  against   errors   in  the  pro- 
ceeding's. 

And  although  mere  inadequacy  of  consid- 
eration standing  by  itself,  is  not  a  sufficient 
reason  for  setting  aside  a  judicial  sale ;  yet 
if  it  exists  in  connection  with  other  circum- 
stances tending  to  impeach  the  fairness  of 
the  transaction  and  the  good  faith  of  the 
purchaser,  it  is  entitled  to  great  weight  in 
determining  the  bona  iide  character  of  the 
purchaser,  and  to  his  protection  as  such." 
We  are  now  to  consider  the  last  assign- 
ment of  error,  to  wit:  that  the  court  erred 
in  admitting  the  depositions  offered  by  the 
defendant  in  error,  McVeigh,  the  plaintiff 
in  the  court  below.     The  bill  of  exceptions 

reserving  this  point  states  that  "the 
430       plaintiff    further    to    maintain    *the 

issue,  and  in  order  to  prove  that  said 
attachment  and  confiscation  sales  and  the 
confirmation  thereof  were  procured  by 
fraud,  and  that  the  defendant  Underwood 
was  a  party  to  and  had  notice  of  said  fraud, 
offered  to  read  respectively  the  depositions 
of  John  C.  Balderston,  Francis  Dane  and 
John  P.  Robinson ;  to  the  reading  of  each 
of  which  the  defendants  objected,  but  which 
the  court,  overruling  the  defendants*  objec- 
tions, allowed  to  be  read ;  it  having  been 
stipulated  between  the  parties,  that  no  ob- 
jection should  be  made  to  the  reading  of 
same  on  matters  of  form  or  notice;  all 
matters  of  substance,  however,  being  open 
to  objection,  the  same  as  if  made  at  the 
time  of  taking  said  depositions  and  as  if 
they  had  been  taken  in  this  case." 

These  depositions  had  been  taken  in  a 
proceeding  against  Oakes  Ames,  John  P. 
Alley,  and  Samuel  Hooper,  who  had  pur- 
chased McVeigh's  property  at  the  attach- 
ment sale,  (Alley  having  transferred  his 
purchase  of  the  house  and  lot  to  Mrs.  Un- 
derwood,) upon  a  rule  awarded  in  the  at- 
tachment suit  of  Francis  Dane  &  Co.,  and 
other  plaintiffs,  v.  C.  A.  Baldwin  &  Co., 
defendants,  of  whom  McVeigh  was  one. 
After  the  action  of  ejectment  was  brought, 
in  order,  no  doubt,  to  save  the  trouble  and 
expense  of  retaking  the  same  depositions, 
it  was  agreed  to  waive  all  objections  as  to 
matters  of  form  and  notice,  and  in  effect 
regard  the  depositions  as  having  been  taken 
in  the  action  of  ejectment,  upon  due  notice, 
but  reserving  the  right  to  object  to  the 
reading  of  the  depositions  upon  all  matters 
of  substance.  And,  accordingly,  the  onl^- 
objection  urged  here  against  the  reading 
of  the  depositions,  is,  that  the  evidence  is 
irrelevant  and  immaterial,  it  being  insisted 
that  the  legal  effect  of  the  sentence  of  con- 
demnation, and  the  sale  and  conveyance  by 

the  sheriff,  in  the  attachment  suit,  was 
431       to  divest  McVeigh  of  the  legal  *title ; 

and  even  though  the  sentence  of  con- 
demnation was  a  fraud  upon  McVeigh  in 
denying  him  a  hearing,  and  the  sale  was 
fraudulent,  the  legal  title  was  transferred 
to  the  purchaser,  and  McVeigh  could  not 
maintain  his  action  in  ejectment. 

The  motion  to  exclude  the  depositions, 
therefore,  raises,  and  was  intended  to  raise, 
precisely    the   same   legal  questions  which 


I  have  been  already  disposed  of  in  noticing 
the  2d,  3d  and  4th  assignments  of  error.  It 
is  not  necessary,  therefore,  to  repeat  the 
views  and  citations  of  authorities  already 
referred  to,  which  show  that  when  McVeigh 
was  met  in  his  action  of  ejectment  by  the 
production  of  the  records  in  the  confiscation 
and  attachment  suits,  and  the  defendants 
relied  upon  the  deeds  of  the  marshal  and 
the  sheriff,  it  was  competent  for  McVeigh 
to  show  by  evidence,  as  well  as  by  the  face 
of  the  proceedings,  that  they  were  fraudu- 
lent and  void,  and  that  deeds  made  under 
them  conferred  no  title. 

For  this  purpose,  the  evidence  which  the 
plaintiff  in  error  in  his  petition  insists  was 
immaterial  and  irrelevant,  was  most  mate- 
rial and  very  relevant.  It  certainly  strongly 
tended  to  show,  and  did,  in  the  opinion  of 
the  jury,  as  their  verdict  proves,  conclu- 
sively show,  that  there  was  formed  between 
the  plaintiff  in  error,  John  B.  Alley,  Oakes 
Ames  and  others,  (the  last  two  named  being 
members  of  Congress  from  the  State  of 
Massachusetts,)  a  corrupt  and  fraudulent 
combination  to  prevent  competition,  and  to 
secure  to  themselves  the  whole  real  estate 
of  McVeigh  at  the  lowest  possible  price, 
and  one  grossly  inadequate  to  its  real  value. 
We  extract  from  these  depositions,  (which 
are  quite  voluminous  and  gives  with  much 
detail,  a  complete  history  of  these  transac- 
tions,)  only  enough  to  show  the  relevancy 
and  materiality  of  the  evidence  offered. 
John  C.  Balderston,  of  Baltimore,  testified 

as    follows:    ^*As    a    member   of   the 
432      *firm  of  Balderston,  Ward  &  Co.,  and 

as  agent  for  Francis  Dane  &  Co., 
Kimball,  Robinson  &  Co.,  the  last  two 
being  Boston  firms,  also,  as  agent  for  the 
Asiatic  Bank  of  Salem,  Mass.,  I  had  certain 
notes  and  claims  against  C.  A.  Baldwin  & 
Co.,  of  Alexandria,  of  which  .firm  Mr.  Mc- 
Veigh was  a  partner.  I  went  with  these 
c^ims  to  Alexandria — learned  that  Mr. 
McVeigh  was  in  Richmond,  or  somewhere 
in  Virginia  beyond  our  lines.  This  was  at 
sometime  in  the  spring  or  summer  of  1863. 
I  placed  the  matter  in  the  hands  of  Mr. 
Beach,  an  attorney  at  law,  who  afterwards 
instituted  suit  upon  them  against  Baldwin 
&  Co.  He  advised  us,  subsequently,  that 
he  had  obtained  judgments  thereupon,  and 
that  attachments  had  been  issued  against 
the  property  of  McVeigh,  or  a  portion  of  it. 
Nothing  further  was  done  about  them,  until 
I  learned  that  the  property  had  been  seized 
by  the  United  States  marshal,  under  the 
confiscation  act,  and  was  advertised  to  be 
sold  thereunder.  Upon  hearing  that  fact, 
I  started  for  Washington,  and  endeavored 
to  obtain  a  postponement  of  the  sale.  I 
called  upon  Mr.  Alley  in  relation  to  it,  in 
the  months  of  January  and  February,  A. 
D.  1872.  Mr.  Alley  promised  any  assistance 
he  could  give  in  furthering  our  object." 

*'I  then  went  to  Alexandria,  saw  Mr. 
Beach,  who  advised  that  the  confiscation 
act  could  not  apply  in  the  case;  that  the 
decree  of  confiscation  made  by  Judge  Un- 
derwood, was  against  the  fee  simple  of  the 
estate,  and  could  not  be  sustained.     After 
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the  lapse  of  a  few  months,  having  learned 
that  I  could  not  obtain  a  postponement  of 
the  sale,  I  communicated  with  the  parties 
interested,  upon  which  Mr.  Dane  and  Mr. 
Robinson  came  to  Washington,  arriving 
there  on  the  morning  of  April  9th,  1864. 
The  next  day  we  had  an  interview  with 
Judge  Underwood,  in  company  with  Mr. 
Beach.  The  Judge  refused  to  postpone  the 
sale,    but   intimated    that    we    might 

433  *make    an     arrangement    about    our 
claims.     He  said  he  wanted  to  buy  a 

dwelling  house  for  his  wife,  and  if  he  be- 
came the  purchaser  at  the  sale,  he  for  one 
would  be  willing  to  pay  fifty  per  cent,  of 
his  proportion  of  our  judgments.  He  in- 
formed us  that  Mr.  L.  E.  Chittenden,  who 
was  interested  in  a  steamship  company, 
would  be  likely  to  purchase  the  wharf  prop- 
erty, but  would  not  bid  on  the  dwelling 
houses;  and  advised  us  to  see  Mr.  Chit- 
tenden. ' ' 

**In  the  afternoon  of  the  same  day,  afte*" 
the  above  named  interview,  we  met  Mr- 
Alley  on  Pennsylvania  Avenue.  Mr.  Rob- 
inson informed  him  (Mr.  Alley)  that  the 
sale  was  to  take  place  the  next  day.  Mr. 
Alley  advised  us  to  buy  the  property  if  it 
was  not  sold  too  high,  with  a  view  to  secure 
our  claims  under  the  judgments  and  attach- 
ments. That  evening  Robinson  and  myself 
went  to  Mr.  Chittenden's  house — informed 
him  that  Judge  Underwood  had  intimated 
that  he  (Mr.  Chittenden)  might  perhaps 
buy  the  wharf  property.  Mr.  Chittenden 
said  he  might  buy  it,  provided  that  he  could 
get  it  at  a  price  which  he  would  consider 
equivalent  to  a  fair  rent  for  a  few  years ; 
that  he  had  no  confidence  in  the  titU-  to  be 
derived  under  the  confiscation  sale.  That 
it  would  be  well  for  us  to  see  Mr.  Thomas 
Clyde,  who  would  arrive  in  Washington  in 
the  morning,  and  was  largely  interested  in 
the  steamship  corporation." 

'*It  was  suggested  to  Mr.  Chittenden  that 
there  would  be  no  time  in  the  morning  to 
see  and  talk  with  Mr.  Clyde,  as  the  sale 
was  advertised  to  take  place  at  10  o'clock ; 
upon  which  he  said  he  would  write  Judge 
Underwood,  asking  him  to  postpone  the 
sale  until  he  could  get  there.  He  accord- 
ingly sat  down  and  wrote  a  note,  and  gave 
it  to  Mr.  Robinson,  addressed  to  Judge  Un- 
derwood. ' ' 

434  ***Next  morning  all  the  parties  met 
at  Alexandria  courthouse,    Mr.    Alley 

and  Mr.  Cakes  Ames  being  on  board  the 
boat  on  which  I  met  with  Mr.  Clyde.  Mr. 
Chittenden  arrived  there  after  us.  Messrs. 
Dane  and  Robinson  and  myself  had  an  in- 
terview with  Mr.  Chittenden  and  Mr.  Clyde 
in  the  courthouse,  the  sale  having  been 
postponed.  At  this  interview  Mr.  Clyde 
refused  to  purchase  under  the  sale,  or  to 
buy  our  judgments,  or,  as  he  expressed  it, 
to  have  any  thing  to  do  with  it.  The  sale 
took    place    at    12    o'clock,     (noon.)       The 

Property  was  in  seventeen  different  lots, 
^he  attachments  in  our  favor  were  issued 
only  against  seven  or  eight  of  them,  and 
as  these  were  separately  offered   for  sale  I 


gave  notice  to  the  bystanders  of  the  attach- 
ments against  them  held  by  us." 

*^ The  sale  occurred  on  Monday  the  11th 
day  of  April,  1864.  The  deputy  marshal 
who  conducted  the  sale  denied  the  validitj 
of  our  claims  against  the  property  as 
against  proceedings  under  the  confiscation 
act.  A  portion  of  the  property  covered  by 
our  attachments  was  purchased  by  a  Mr. 
Bldridge.  After  the  sale  we  all  returned  to 
Washington.  I  did  not  see  Mr.  Ames  or 
Mr.  Alley  at  the  sale.  I  learned  at  Wash- 
ington that  Mr.  Bldridge  had  purchased  the 
property  for  Mr.  Ames,  and  I  was  after- 
wards told  by  Mr.  Alley  that  he  was  inter- 
ested in  the  purchase  with  Mr.  Ames.  This 
was  on  the  evening  of  the  day  of  sale,  in 
the  lobby  of  the  House  of  Representatives. 
The  next  morning,  Robinson,  Dane  and 
myself  had  an  interview  with  Mr.  Ames 
and  Mr.  Alley  at  the  Washington  House, 
in  Washington.  Mr.  Alley  proposed  we 
should  go  in  jointly  with  them  in  the  pur- 
chase, we  putting  in  our  judgment  claims 
in  the  joint  concern ;  that  he,  Mr.  Alley, 
could  rent  the  property  to  the  government, 
and   thereby   we   should   be  able  to  realise 

our  interest." 
435  ***We  acceded  to  this  proposition  at 

the  suggestion  of  Mr.  Alley  and  Mr. 
Ames,  they  becoming  security  in  accordance 
with  the  laws  of  Virginia.  The  property 
was  advertised  to  be  sold  by  the  sheriff 
under  our  judgments.  We  all  th^n  returned 
home. ' ' 

"Early  in  May  I  went  ag^in  to  Washing- 
ton. I  was. there  joined  by  Dane,  Robinson 
and  Lt.  B.  Harrington,  then  President  of 
the  Asiatic  Bank.  We  then  sold  our  judg- 
ments to  Mr.  Alley  for  the  full  amounts, 
less  seven  hundred  dollars — that  being  the 
estimated  proportion  of  a  prior  attachment 
resting  upon  the  property.  On  the  morning 
of  May  10th  1864,  the  day  on  which  this 
sale  under  our  attachments  was  advertised 
to  take  place,  in  Mr.  Beach's  office  in  Alex- 
andria, we  executed  the  assignments  of 
our  judgments  to  John  B.  Alley,  Oakes 
Ames,  Samuel  Hooper  and  William  A. 
Duncan.  The  sale  was  advertised  (accord- 
ing to  the  best  of  my  knowledge  and  belief) 
to  take  place  at  12  o'clock,  but  did  not  in 
fact  take  place  until  about  2  o'clock,  P.  M., 
though  I  had  heard  of  no  announcement 
made  of  a  postponement. 

** After  the  necessary  papers  were  all  pre- 
pared we  went  from  the  office  of  Mr.  Beach 
to  the  market-house,  where  the  sale  was  to 
take  place,  and  was  made.  Prior  to  the 
sale  Mr.  Alley  insisted  that  we  should  not 
bid  against  him.  I  only  recollect  the  fol- 
lowing named  persons  being  present  at  the 
sale,  viz :  Mr.  Robinson,  Mr.  Harrington 
and  myself,  Mr.  Beach,  (our  att'y.)  Mr. 
Alley,  Mr.  Duncan,  Walter  Penn,  (auction- 
eer at  the  previous  sale, )  the  sheriff,  and 
two  or  three  others,  whom  I  did  not  know. 
The  property  was  mostly  bid  in  by  Mr. 
Alle3".  I  made  some  bids  at  his  suggestion, 
and  he  would  bid  over  me.  I  think  Mr. 
Duncan  made  one  or  two  bids.  Mr.  Alley 
managed  the  bidding." 
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***In  the  settlement  of  our  sale  to 
Mr.  Alley  and  others  we  received  Mr. 
Ames*  note  for  four  thousand  dollars,  at 
sixty  days,  Mr.  Alley's  draft  on  his  house 
in  Boston  for  the  balance  of  the  sum  due, 
less  Mr.  Duncan's  payment  to  him  of  fifteen 
hundred  and  fifteen  dollars, '  which  he,  Mr. 
Alley,  paid  over  to  us.  I  overheard  Mr. 
Alley  and  Mr.  Duncan  ag'ree  to  proportion- 
ately share  the  risk  of  a  note  to  be  given 
by  Judge  Underwood  for  his  proportion  of 
the  purchase.  In  conversation  with  Mr. 
Alley,  at  which  he  insisted,  as  I  have  before 
expressed,  that  we  should  not  bid  against 
him,  his  language  was,  'we  having  pur- 
chased your  judgments,  you  are  not  (or 
will  not)  bid  against  us. '  This  is  as  nearly 
as  I  can  recollect  it." 

In  answer  to  the  eighth  question  by  the 
counsel  for  C.  A.  Baldwin  A  Co.,  **At  the 
attachment  sales  who  bid  in  the  said  dwell- 
ing house  last  mentioned,  and  at  what 
price?"  he  said  *John  B.  Alley,  at  about 
thirteen  hundred  dollars;  but  I  have  since 
seen  a  certified  copy  of  a  deed  from  the 
sheriff  of  Alexandria  county  to  Maria  G. 
Underwood." 

In  answer  to  the  sixteenth  question  by 
same,  **You  have  stated,  in  answer  to  the 
3d  question  above,  that  the  said  attachment 
sales  were  advertised  to  take  place  at  12 
o'clock  M.,  but  in  fact  did  not  take  place 
until  2  o'clock,  P.  M.,  on  the  day  of  sale, 
and  that  you  heard  no  announcement  made 
of  a  postponement;  why  was  the  postpone- 
ment made?"  He  said,  ^^It  was  made  to 
enable  Mr.  Beach  to  prepare  the  papers  by 
which  we  assigned  our  judgment  claims  to 
John  B.  Alley,  Oakes  Ames,  Duncan,  &c. ; 
and  after  the  papers  were  prepared  we  went 
to  the  market-house,  and  the  sales  were 
made. ' ' 

In  answer  to  the  seventeenth  question  by 
same: 

"Was  any  bell  rung,  or  any  public  an- 
nouncement made  that  the  sale  was 
437  then  to  take  place,  so  as  to  give  *per- 
sons  who  might  wish  to  make  bona 
fide  bids  an  opportunity  to  purchase  the 
property?"  He  said,  **There  was  no  bell 
rung  to  attract  a  crowd.  The  auctioneer 
merely  stated  to  those  who  accompanied 
him  from  Mr.  Beach's  ofSce,  that  the  sale 
would  then  take  place.  No  effort  was  made 
to  gather  a  crowd  of  bidders. ' ' 

In  answer  to  the  eighteenth  question  by 
same : 

** Was  there  or  not  in  fact  any  thing  more 
than  a  mere  form  of  sale?"  He  answered. 
"There  was  hardly  even  a  form  of  sale." 

In  answer  to  the  twentieth  question  by 
the  same,  "Were  or  not  the  persons  inter- 
ested in  the  attachment  sales  the  same  per- 
sons interested  in  the  confiscation  sales?" 
He  replied,  *  *They  were  all  the  same  ring.  * ' 

In  answer  to  the  question,  "What  price 
did  said  house  (meaning  the  house  in  con- 
troversy) bring  at  said  attachment  sale, 
and  what  was  its  real  value?"  He  said, 
"It  sold  for  seven  hundred  dollars,  and  I 
should  think  it  was  worth  from  ten  to  twelve 
thousand  dollars." 


Francis  Dane,  of  Boston,  testified  as  fol- 
lows: "Our  firm  had  a  claim  in  1861  for 
some  forty-five  hundred  dollars  against  the 
firm  of  C.  A.  Baldwiin  &  Co.  of  Alexandria, 
in  Virginia,  of  which  firm  Mr.  McVeigh 
was  a  partner.  In  1862  we  sent  the  claim 
to  Mr.  Balderston,  at  Baltimore,  who  had 
a  claim  against  Baldwin  &  Co.,  with  a 
request  that  if  he  concluded  to  institute  suit 
against  them  on  his  own  claim,  to  also 
cause  the  same  to  be  done  with  ours.  Our 
claim  was  accordingly  put  in  suit,  and 
judgment  was  obtained  in  our  favor  in  Jan- 
uary 1864,  at  the  court  in  Alexandria.  In 
the  spring  of  1864  we  were  informed  by  Mr. 
Beach,  our  attorney,  that  Judge  Underwood 
had  confiscated,  by  a  decree  in  his  court, 
and  had  caused  to  be  advertised  for  sale 
under  the  confiscation  act,  the  property 
which  we  had  attached,  and  also  other 
property  in  Alexandria   belonging  to 

438  Mr.  ^McVeigh.     The  sale  was  to  take 
place  at  public  auction,  on  the  11th  of 

April  1864.  Mr.  Robinson,  of  the  firm  of 
Kimball,  Robinson  A  Co.,  of  Boston,  pro- 
ceeded to  Washington  with  me,  and  we 
arrived  there  on  the  9th,  where  we  met  Mr. 
Balderston,  who  was  waiting  for  us.  We 
proceeded  to  Alexandria,  (Mr.  Robinson, 
Balderston  and  I,)  and  had  an  interview 
with  Mr.  Beach,  our  attorney.  He  wished 
us  to  go  with  him  to  Judge  Underwood,  to 
try  and  get  the  sale  of  the  property  post- 
poned, on  which  our  attachment  lay.  The 
judge  being  absent  at  Washington,  Mr. 
Beach  asked  us  to  come  down  the  next 
morning  and  meet  him  together,  advising 
us  if  we  could  not  get  the  sale  postponed, 
not  to  buy  in  the  property,  unless  we  could 
get  it  for  a  sum  equivalent  to  the  rents  of 
same  while  the  war  should  last ;  that  is  to 
say,  for  a  nominal  sum,  as  he  called  it; 
that  he  could  not  have  any  question  that 
the  decision  of  the  court  upon  the  confisca- 
tion act  could  not  be  sustained.  He  had 
the  interview  with  the  judge,  all  of  us  to- 
gether, on  the  following  day — urged  the 
Judge  to  make  the  postponement,  which  he 
declined  to  do.  The  judge  told  us  this  was 
the  first  case  in  which  propert3'^  had  been 
confiscated  in  fee  simple,  and  that  Mr. 
Whiting,  solicitor  of  the  War  Department, 
had  complimented  him  on  that  decision." 

He  further  testified:  "We,  next  day  being 
the  10th  of  May,  on  which  the  property  was 
advertised  to  be  sold  at  12  o'clock,  proceeded 
to  Alexandria;  there  met  Mr.  Alle3'  and 
Mr.  Ames,  and  transferred  the  judgments, 
with  all  the  right,  title  and  interest  on  the 
claim  on  which  the  judgments  were  founded, 
to  John  B.  Alley,  Oakes  Ames,  Samuel 
Hooper  and  William  A.  Duncan.  Mr. 
Duncan  informed  me  that  a  previous  ar- 
rangement had  been  made  between  Mr. 
Alley  and  the  parties  who  purchased  at  the 
confiscation  sale,  to  pay  their  proportional 
share  of  the   judgments  in   our  favor, 

439  and  by  that  *means   they  would  have 
a  double  title ;  so   that   if   one  should 

fail,  they  would  be  able  to  hold  on  to  the 
other.  In  Mr.  Ames'  words  he  wanted  these 
judgments  to  plaster  over  the  property.     We 
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attended  the  sale,  which  took  place  two 
hours  later  than  the  time  advertised ;  there 
were  some  ten  or  twelve  persons  present, 
including-  Mr.  Alley,  Mr.  Beach,  Mr.  Rob- 
inson, Mr.  Balderston,  the  sheriff,  his  clerk, 
and  myself.  The  property  was  sold,  and 
bid  off  by  Mr.  Alley  in  different  parcels, 
each  house  being  sold  separately.  There 
were  some  bids  made  at  his  request,  but  as 
far  as  I  heard  the  last  bid  on  each  piece  of 
property  was  made  by  Mr.  Alley,  after  he 
had  requested  others  to  bid.  Previously  to 
attending-  the  sale,  Mr.  Alley  insisted  upon 
our  not  bidding-  on  the  property,  as  he  had 
bought  our  claims.  A  copy  of  the  assign- 
ment or  transfer  of  the  judgments  above 
referred  to  is  hereto  annexed,  marked  A." 
In  answer  to  the  sixth  question  by  the 
counsel  for  C.  A.  Baldwin  &  Co.,  **Why 
then  did  you  sell  your  judgments  to  Alley, 
Ames  and  others  after  the  confiscation 
sales?"  He  said  ^ ^because  we  were  assured 
by  Judge  Underwood  and  by  Alley  and 
Ames,  then  members  of  Congress  from 
Massachusetts,  the  confiscation  sales  were 
valid  and  binding,  and  that  our  attachments 
were  of  no  value;  that  the  confiscation 
would  be  sustained  by  the  court;  and  we 
thought,  under  the  circumstances,  that  it 
was  necessary  for  us  to  save  ourselves  by 
accepting  their  offer  to  buj'  our  judgments, 
which  was  a  small  amount  in  comparison 
to  the  value  of  the  property.  The  parties 
above  mentioned,  said  that  if  they  failed  on 
the  confiscation  title  they  would  fall  back 
on  the  attachment  title,  and  they  were  will- 
ing to  pay  us  something  for  our  judgment 
and  liens;  and  they  paid  us  in  full,  except 

S700. 
440  *Mr.  John  P.    Robinson   of  Boston 

testified  as  follows:  **In  1861,  and  for 
sometime  before  and  after,  I  was  a  member 
of  the  firm  of  Kimball,  Robinson  &  Co. ,  and 
in  1861  we  had  certain  claims  against  C.  A. 
Baldwin  &  Co.,  of  Alexandria,  of  which  Mr. 
McVeigh  was  a  partner.  These  claims 
being  unpaid  at  maturity,  we  placed  them 
in  the  hands  of  S.  Ferguson  Beach,  an  at- 
torney at  law  of  Alexandria,  for  collection. 
Mr.  John  C.  Balderston,  of  the  firm  of  Bal- 
derston, Ward  &  Co.,  of  Baltimore,  having 
claims  of  their  own  against  Baldwin  &  Co. 
acted  for  us  in  placing  them  in  Mr.  Beach's 
hands.  Mr.  Beach  commenced  a  suit 
against  Baldwin  &  Co.,  attaching  certain 
real  estate  belonging  to  Mr.  McVeigh,  upon 
which  suit  he  obtained  a  judgment  at  the 
January  term  in  1864,  for  over  $3,000.  As 
we  could'  not  sell  that  property  without  first 
giving  bonds  of  some  party  who  held  real 
estate  in  the  State  of  Virginia,  we  did  not 
take  any  measures  to  sell  or  effect  a  sale, 
or  give  any  special  attention  to  it,  until  we 
were  informed  that  the  United  States  gov- 
ernment had  seized  the  property  under  the 
confiscation  act,  and  had  advertised  it  for 
sale.  We  then  took  measures,  by  corre- 
spondence and  otherwise,  to  obtain  a  post- 
ponement of  the  sale  by  the  government, 
believing  that  as  we  were  loyal  creditors  we 
should  be  entitled  to  the  avails  of  the  prop- 
erty on  our  judgment  rather  than  the  govern- 


ment. Our  claims  were  contracted  before 
the  war.  Being  unable  to  effect  a  postpone- 
ment, and  learning  that  the  property  would 
be  sold  under  the  confiscation  act  on  the  11th 
day  of  April,  1864,  I  went  to  Washington  in 
company  with  Mr.  Francis  Dane,  of  Boston, 
arriving  there  on  the  9th  of  April,  and  met 
Mr.  Balderston  in  Washington.  We,  Dane, 
Balderston  and  myself  proceeded  to  Alex- 
andria, had  an  interview  with  Judge  Un- 
derwood, of  the  U.  S.  District  court,  by 
whose  decree  the  property  was  confis- 

441  cated.     *We.  urged    him    to    postpone 
the  sale ;  which  he  declined  to  do.     He 

said,  however,  if  the  property  should  be 
sold  under  the  decree  of  coni^scation,  he 
would  like  to  buy,  or  have  his  wife  to  buy, 
he  having  no  money  of  his  own  to  purchase 
with,  as  he  said,  one  of  the  houses  which 
our  attachment  covered,  for  his  own  aae. 
He  said  he  thought  the  parties  buying  ander 
the  confiscation  act  would  pay  us  something 
for  our  judgments,  to  obtain  a  more  perfect 
title,  and  make  it  sure  if  the  confiscation 
act  should  be  set  aside.  He  knew  the 
amount  of  our  judgments,  and  said  that  in 
is  own  case,  and  also  others  who  might*pur- 
chase,  he  would  advise  to  pay  us  fifty  per 
cent,  of  the  amount  of  our  claims,  adding, 
*  ^perhaps  we  might  get  more  than  that  out 
ot  the  parties  who  might  purchase,  if  the 
property  did  not  sell  very  high.  * '  He  fur- 
ther testified,  **When  we  were  in  Alexan- 
dria we  took  measures  to  have  the  property 
advertised  for  sale  under  our  judgments, 
which  sale  was  advertised  to  take  place  on 
the  10th  of  May  1864.  Before  that  time 
arrived  we  were  informed  that  Mr.  Alley 
and  Mr.  Ames  declined  to  carry  out  the 
memorandum  agreement  referred  to  above. 
After  receiving  that  information,  Mr.  Dane, 
Mr.  L,.  B.  Harrington,  president  of  the 
Asiatic  Bank,  at  Salem,  and  myself,  went 
to  Washington  to  be  present  at  the  sale. 
We  arrived  there  a  few  days  before  the  10th 
of  May,  1864,  and  found  that  Mr.  Ames  and 
Mr.  Alley  abandoned  the  agreement,  stating 
that  the  memorandum  they  had  given  us 
would  not  stand  in  law ;  and  although  Mr. 
Alley  wrote  it,  Mr.  Ames  said  Mr.  Alley 
found  fault  with  him  for  having  signed  it- 
The  day  before  the  sale  was  to  take  place 
Mr.  Dane,  Harrington,  Balderston  and  my- 
self made  a  bargain  with  Mr.  Alley,  by 
which  Mr.  Alley  was  to  purchase  for  him- 
self and  others  all  our  judgments  at  seven 
hundred  dollars  less  than   their  whole 

442  amount.     We  were  told  *that  the  par- 
ties who  bought   the   property    under 

the  confiscation  sale  .were  ratably  interested 
in  the  judgments,  with  Mr.  Alley.  On  the 
morning  of  the  sale  we  went  to  Alexandria, 
and  the  papers  were  made,  assigning  our 
interest  to  John  B.  Alley,  Oakes  Ames, 
Samuel  Hooper  and  W.  A.  Duncan,  accord- 
ing to  the  agreement  made  the  previous  day 
with  Mr.  Alley;  thereupon  Mr.  Alley  and 
Mr.  Ames  executed  the  bonds  which  the 
law  required  to  be  given,  and  we  received 
in  notes,  checks,  and  money  the  amount 
agreed  upon  with  Mr.  Alley.  Some  two 
hours  or  more   were   occupied   in  executing 
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the  papers,  beyond  the  time  when  the  sale 
was  to  take  place.  Mr.  Ames  returned  to 
Washington  before  the  sale.  I  went  down 
to  the  place  of  sale  with  Mr.  Dane,  Balder- 
ston,  Harrington,  Mr.  Alley  and  Mr.  Beach, 
and  some  half  a  dozen  others. 

The  property  was  sold  by  the  sheriff  under 
the  direction  of  Mr.  Alley  chiefly,  and  I 
think  he  was  the  principal  purchaser.  Mr. 
Alley  told  us  as  he  was  to  purchase  our 
judgements  we  must  not  bid  against  him. 
There  was  apparently  no  competition  among 
those  ]>resent  for  the  purchase  of  the  prop- 
erty. As  we  were  going  from  Mr.  Beach's 
office  to  the  place  of  sale,  Mr.  Alley  told 
me  they  might  wish  to  have  some  piece  of 
the  property  struck  off  to  me.  When  one 
of  the  parcels  was  struck  off,  in  reply  to 
the  inquiry  of  the  auctioneer,  *Who  was  the 
purchaser,'  Mr.  Alley  gave  my  name.  I 
assented  to  it,  but  made  no  bid,  and  had 
nothing  further  to  do  with  it." 

We  have  made  these  extracts  from  the 
depositions  to  show  that  the  evidence  was 
relevant  and  material  to  the  issue,  and  that 
the  court  below  did  not  err  in  refusing  to 
exclude  them  from  the  jury.  No  evidence 
whatever  was  offered  to  contradict  or  ex- 
plain this  testimony ;  and   upon  this  unim- 

peached  and  unimpeachable  testimony 
443      *the  jury  found   their  verdict.     There 

was  no  motion  to  set  aside  the  verdict 
as  contrary  to  the  evidence;  and  if  there 
had  been,  this  court,  upon  the  record  before 
us,  would  have  been  compelled  to  have  sus- 
tained the  verdict.  The  whole  question  of 
fraud  was  properly  submitted  to  the  jury. 
Their  verdict  is  conclusive  in  the  case,  es- 
pecially as  no  effort  is  made  by  the  plaintiff 
in  error,  to  contradict  or  explain  the  over- 
whelming and  unimpeached  evidence ;  and 
the  court  was  not  even  asked  to  set  aside 
the  verdict  of  the  jury  as  contrary  to  the 
evidence. 

Upon  the  whole,  we  are  of  opinion  that 
the  judgment  of  the  Corporation  court  of 
the  City  of  Alexandria  should   be  affirmed. 

Judgment  affirmed. 


444  *Vaughan  v.  Jones  &  als.* 

March  Term,  1878,  Richmond. 
Absent  Christian,  J.t 

Conversion  and  Reconversion— Sole  of  Infants  Lands 
— Jlarriaffe  of  Infant.— The  real  estate  of  R,  a  female 
Infant.  Is  sold  under  decrees  of  court,  and  turned 
over  to  V  her  guardian,  upon  his  irivlnfir  bond  and 
security  for  the  faithful  acconntinsr  therefor.  In 
1882  R  married  B,  to  whom  V  paid  over  the  estate 
npon  his  ffivinflr  security  to  indemnify  V:  and  in 
ISM  R  died  still  under  the  acre  of  twenty-one  years, 
leaving-  a  child  which  survived  her  for  but  a  few 
hours;  and  her  husband  who  survived  the  child. 
HxiiD: 


*Por  nonoirraphic  note  on  Conversion  and  Recon- 
version, see  end  of  case. 
tHe  had  been  counsel  in  the  cause. 
See  foot-note  to  Rucker  v.  Stint.  88  Gratt.  808. 


I.  Same— Sane— Death  of  Infant— Proceeds  Pass  as 
Real  Estate.- The  proceeds  of  the  real  estate  of  R 
descended  as  real  estate,  to  her  child,  subject  to 
a  life  estate  in  her  husband;  and  upon  the  death 
of  the  child  it  passed  as  real  estate  to  the  heirs 
of  the  child  on  the  part  of  the  mother. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  the  city  of  Petersburg,  brought  in 
1868  by  Kobert  H.  Jones,  jr.,  and  Mary 
Eppes  his  wife,  against  Benjamin  B. 
Vaugban,  late  guardian  of  Rosa  J.  Bois- 
seau,  and  others,  the  object  of  which  was 
to  have  secured  a  large  sum  of  mon^y  de- 
rived from  the  sale  of  the  real  estate  of  the 
ward,  which  went  into  the  hands  of  said 
Vaughan,  and  was  paid  over  by  him  to 
Stephen  W.  Britton,  who  married  the  said 
Rosa  J.  Boisseau.  The  material  facts  of 
the  case  are  as  follows: 

Benjamin  Boisseau,  jr.,  died  in  June  1852, 
leaving  two  infant  children,  Mary  Bppes 
and  Rosa  J.  Boisseau,  and  Benjamin  B. 
Vaughan  qualified  as  their  guardian.  By 
proceedings  under  the  statute  for  the 
445  sale  of  the  lands  *of  infants,  their 
real  estate  was  sold,  and  was  deliv- 
ered to  their  guardian  under  decrees  of  the 
court,  upon  his  executing  bonds  for  the 
faithful  accounting  for  the  money  so  re- 
ceived, according  to  law.  All  these  sales 
were  made  before  the  war. 

Mary  Eppes  married  Robert  H.  Jones,  jr., 
and  received  from  the  guardian  her  estate, 
including  the  proceeds  of  the  real  estate. 
She  is  still  alive  and  is  over  twenty -one 
years  of  age.  Rosa  J.  Boisseau  married 
Stephen  W.  Britton  in  1862,  and  the  guard- 
ian delivered  to  Britton  her  estate,  includ- 
ing the  proceeds  of  her  real  estate,  and  took 
from  him  a  bond  with  security,  good  at  the 
time,  conditioned  to  indemnify  and  save 
harmless  the  said  Vaughan  from  all  loss 
that  might  in  any  way  result  from  his  pay- 
ing over  to  the  said  Britton  the  funds  in 
his  hands  as  guardian  of  the  said  Britton's 
wife.  Mrs.  Britton  died  in  1864,  under  the 
age  of  twenty-one  years,  leaving  an  infant 
child,  which  survived  her  but  a  few  hours. 

It  appears  that  at  the  time  the  suit  was 
brought  Vaughan 's  pecuniary  circumstances 
had  been  considerably  injured  by  the  results 
of  the  war,  that  his  sureties  in  the  bonds 
given  under  the  decrees  of  the  court,  upon 
the  receipt  of  the  proceeds  of  the  land  sold, 
had  failed  or  had  removed  out  of  the  country, 
that  Britton  was  insolvent,  and  but  one  of 
his  sureties  was  good. 

The  bill,  after  setting  out  the  facts,  asked 
that  Vaughan  might  be  required  to  give 
security  to  account  for  the  fund  according 
to  law,  on  the  death  of  Britton. 

Vaughan,  in  his  answer,  stated  that  of 
the  sunib  of  $15,500  received  by  him  as  the 
estate  of  his  ward  and  paid  over  to  Britton, 
her  husband,  there  was  of  the  proceeds  of 
the  sale  of  her  real  estate,  after  allowing 
him  a  credit  of  five  per  cent,  commission, 
and  also  a  credit  of  $/43.75  for  so  much  paid 
for  an  interest  in  the  Washington  factory 
purchased  for  his  ward,  the  sum  of 
446      *$11, 419.62.     And  he  says,    in  conclu- 
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sion,  that  in  his  present  condition,  he 
cannot  ask  his  friends  to  join  him  in  a 
new  bond  conditioned  to  have  the  proceeds 
of  the  sale  of  the  real  estate  of  his  ward 
Rosa  J.  Britton  forthcoming  at  the  death 
of  Stephen  W.  Britton,  to  be  distributed 
according*  to  law. 

The  cause  came  on  to  be  heard  on  the  25th 
of  November  1868,  when  the  court  held  that 
it  was  the  rig-ht  of  the  plaintiffs  to  require 
that  the  defendant  Vaug'han  should  give 
additional  security  for  the  forthcoming  at 
the  death  of  Britton,  of  the  proceeds  of  the 
sales  of  the  real  estate  of  the  infant  Rosa 
J.  Britton,  deceased,  in  accordance  with 
the  provisions  of  ch.  128  of  the  Code  of 
Va.  1860,  or  should  pay  into  court  the  said 
fund.  And  it  appearing  to  the  court  from 
the  answer  of  the  said  B.  B.  Vaughan  that 
he  cannot  give  the  security,  (giving  him 
the  credits  he  claimed  in  his  answer,)  it 
was  decreed  that  he  pay  to  George  S.  Ber- 
nard, who  was  appointed  a  receiver  for  the 
purpose,  the  sum  of  $11,419.62  on  or  before 
the  next  term  of  the  court.  And  thereupon 
Vaughan  applied  to  a  judge  of  this  court 
for  an  appeal ;  which  was  allowed. 

Mann  &  Stringfellow,  and  Green,  for  the 
appellants. 

Pegram  and  Bernard,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

Benjamin  Boisseau,  jr.,  died  seized  of 
real  estate,  which  descended  to  his  infant 
daughters  Mary  and  Rosa,  his  onl3'  heirs  at 
law.  Mary  married  the  appellee,  Ro  H. 
Jones,  jr.,  and  is  living.  Rosa  intermar- 
ried with  Stephen  W.  Britton,  in  the  sum- 
mer of  1862,  after  she  attained  the  age  of 
eighteen,  and  died  in  tKe  summer  or  fall  of 
1864,  under  the  age  of  twenty-one  years, 
intestate,  leaving  an  only  child,  who  sur- 
vived her  but  a  short  time. 
447  *Before  the  marriage  of  Rosa  and 
her  sister  their  lands  were  sold,  dur- 
ing their  minority,  by  their  guardian  Ben- 
jamin B.  Vaughan,  the  appellant,  by 
proceedings  in  chancery  under  chapters  124 
A  128  of  the  Code.  After  the  marriage  of 
Rosa  her  guardian  paid  over  to  her  husband, 
on  the  13th  of  December  1862,  fifteen  thou- 
sand five  hundred  dollars,  of  which  $11,419.62 
cents  were  of  the  proceeds  of  her  real  estate, 
and  took  from  him  bond  with  security,  con- 
ditioned to  indemnify  and  save  harmless 
the  said  guardian  from  all  loss  and  damage 
that  might  in  any  way  result  from  paying 
to  said  Britton  the  proceeds  of  his  ward's 
real  estate.  And  the  questions  now  to  be 
decided,  are,  first:  Did  the  proceeds  of  the 
sale  of  Rosa's  real  estate  pass  at  her  death 
to  her  infant  child,  who  survived  her,  to 
whom  the  real  estate  would  have  descended 
if  it  had  not  been  sold?  Or  did  they  pass 
as  personal  estate  to  her  husband,  under 
the  statute  of  distributions?  And  2d:  If 
the3'  passed  to  her  infant  child,  did  they 
pass  as  real  estate  to  him,  and  at  his  death 
to  his  kindred  on   the   mother's   side?    Or 


did  they  lose,  after  that  first  devolution, 
the  impress  of  real  estate,  and  at  the  death 
of  the  child  pass  to  his  father  as  next  of 
kin?  We  will  endeavor  to  pursue  these  in- 
quiries briefly  in  their  order. 

It  is  an  established  principle  of  courts  of 
equity,  says  Judge  Lomax,  not  to  suffer  the 
real  estate  of  infants  to  be  changed  into 
personal,  nor  personal  into  real  estate. 
Upon  this  principle  the  Legislature  of  this 
State  has  directed,  in  the  sale  of  infants' 
real  estate  under  the  authority  of  courts  of 
chancery,  that  if  the  infant  dies  under 
twenty-one  years,  the  proceeds  of  the  sale 
shall  be  considered  as  real  estate,  and  shall 
pass  to  such  person  as  would  have  been  en: 
titled  if  it  had  not  been  sold.  1  Lomax 
Dig.  top  p.  239,  marg.  202.  This  is  sub- 
stantially the  purport  of  section  21  of 

448  chap.  108  of  the  •R.  C.  of  1819.    The 
sale  of  infants'  real  estate  by  the  Su- 
perior court  of  chancery,    being  authorized 
by    previous   sections  of  the  act,  what  was 
the  design  of  this  21st  section?    It  seems  to 
have   been    to   guard   against    any  change 
being  made  in  the  legal  incidents  and  qual- 
ities   attached   to   real   estate,    by  the  sale 
which  had  been  authorized  by  the  previous 
sections,  both  as  it  respects  the  rights  and 
interests  of  the  infant  and  of  those  to  whom 
the  real  estate   would  descend  in  the  event 
of  his  death   intestate,    under  twenty-one 
years  of   age.     And,    therefore,    it  is  pro- 
vided, that  the  proceeds  of  the  sale  shall  be 
considered  as  real  estate,    and  at  the  death 
of  the  infant   intestate,    under   twenty-one 
years   of  age,    shall   pass  as  real  estate  to 
those  who  would  have  been  entitled  to  the 
land  if  it  had  not   been  sold.     And  the  sale 
is  only  authorized,  as  appears   from  a  pre^ 
vious  section,    provided  their  .rights  should 
not   be    violated.     And,    without   adopting 
the  provision  aforesaid   in   the  twenty-first 
section,  or  the  equitable  principle  of  courts 
of   chancery,    a    sale    could    not    be   made 
within    that    restriction.     Those    to   whom 
the  proceeds  would   pass  under  this  section 
are  designated  by  sections   11  and  12  of  the 
statute  of  descents.     1  R.  C.  ch.  96. 

It  is  evident  that  section  21  of  chap.  108 
was  inserted  to  carry  out  the  principle  de- 
clared in  a  previous  section,  that  the  sale 
could  only  be  made  within  the  restriction 
that  the  rights  of  no  person  should  be  vio- 
lated thereby,  and  also  in  accordance  with 
the  established  principle  of  equity,  not  to 
suffer  the  real  estate  of  an  infant  to  be 
changed  into  personal,  &c.  Although  no 
one  can  be  the  heir  of  a  person  living,  yet 
the  statute  recognizes  rights  in  all  those 
who  would  be  heirs  of  the  infant,  if  he 
were  dead,  and  expressly  requires  that  they 
shall  be  made  defendants  to  the  suit  for  the 
sale  of  an  infant's  real  estate.  And  if  it 
were  any  advantage  to  the  infant  that 

449  his  *rights  of  property  should  be  gov- 
erned by  the  law  of  real  estate,  (and 

the  advantage  in  many  respects  is  unde- 
niable, )  a  statute  which  was  enacted  to  au- 
thorize a  sale  of  his  real  estate,  only  for 
his  benefit,  could  hardly  be  intended  to 
deprive  him  of  that  advantage. 
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Taking  a  comprehensive  view  of  all  the 
provisions   of   the   statute  of  the  revisal  of 
1819  upon   this   subject,    it   is  evident  that 
whilst  the  Legislature  designed  to  authorize 
conrts  of  chancery  to  sell  infant's  real  estate, 
without    which    they    had  no  authority  to 
sell,  it  was  at  the  same  time  its  design  that 
sttch  sale  should  be  made  without  affecting 
the  infant's  rights  incident  to  an  ownership 
of    real    estate,    and  without  violating  the 
rights  of  those  who  would  be  entitled  to  the 
estate,    if   the   infant   were  dead.     It  was 
evidently  the  design  of  the   IrCgislature,  in 
framing  this  statute,  that  neither  the-  rights 
of  the  infant,  as  incident  to  his  real  estate, 
and  the  well  established  principles  of  equity 
in  relation  thereto,  nor  the  rights  of  those 
who    would   be   entitled  to  the  estate,  upon 
the   death  of  the   infant  under  twenty-one 
years  of  age,  should  be  altered  by  the  sale 
of    his   real   estate.     Indeed,    it  would  not 
have  been  proper,  if  competent  to  the  Ireg- 
islature,    to  have   authorized  a  court  to  de- 
prive the  infant  of  a  vested  beneficial  right 
incident    to   his   ownership  of  real  estate, 
he  being  incapable  of  assenting  thereto,  or 
which    would   have    diverted,    (the  statute 
uses    stronger   language^)     *  ^violated"    the 
rights  of  those    who   were    entitled  to  the 
estate  at  the  death  of  the   infant  under  dis- 
ability.    Therefore,  the   I/egislature,  when 
it  had  provided   in    a   proper  case,    for  the 
sale  of  infant's  real  estate,  if   the  rights  of 
no  person  will  be  violated  thereby,  inserted 
this   21st   section,   whereby  a  sale  could  be 
ordered  within  that  restriction,  by  declaring 
that  '4f  the  infant  after  such  sale  shall  die 
intestate,    under    the    age    of    twenty-one 
years,"     the    proceeds    ^* shall    be    consid- 
ered as    real   estate,    and    shall    pass 
460      ^accordingly  (that   is,  as  real  estate) 
to   such    person   or  persons  as  would 
have  been  entitled  to  the   estate   sold,    if  it 
had  not  been  sold." 

It  was  contended  by  the  learned  counsel 
for  the  appellant  that  the  language,  ^^If  the 
infant  shall  die  intestate  under  the  age  of 
twenty-one  years,"  implies  that  the  pro- 
ceeds were  considered  personal  estate,  and 
might  be  disposed  of  by  the  infant  by  will, 
after  he  attained  eighteen  years  of  age; 
because  the  *4f"  implies  that  it  was  an 
estate  as  to  which  he  might  have  died 
testate.  And  as  by  the  law  an  infant  under 
the  age  of  twenty-one  years  could  not  make 
a  will  of  real  estate,  it  is  inferred  that  the 
I/egislature  regarded  it  as  personal  estate, 
of  which  an  intant  might  make  a  will,  after 
he  attained  eighteen  years  of  age.  Now,  if 
this  reasoning  passed  through  the  minds 
of  the  legislators;  if  it  was  clear  that  in 
framing  and  enacting  this  statute,  this  dis- 
tinction between  real  and  personal  estate, 
as  to  the  testamentary  power  of  disposition, 
was  adverted  to  and  was  borne  in  mind, 
and  that  the  inference  from  the  language 
they  employed,  now  insisted  on,  might  have 
been  drawn  from  it — in  a  word,  that  the 
Legislature  intended  this  inference;  then 
this  mode  of  interpretation  might  justify 
the  conclusion.  But  it  is  well  known  that 
the  legislative   will  is  not  always   gram- 


matically expressed ;  and  there  is  nothing 
to  show  that  the  distinction  of  law  referred 
to,  or  the  reasoning  from  which  the  con- 
clusion is  drawn,  were  present  to  the  legis- 
lative mind,  suggesting  such  conclusion  or 
inference.  When  such  an  inference  as  to 
the  intention  of  the  Legislature,  from  that 
mode  of  interpretation,  is  in  conflict  with 
its  evident  purpose,  as  clearly  manifested 
by  other  provisions  of  the  statute,  it  ought 
to  be  rejected. 
Should  such  construction  be  adopted,  the 
effect  would  be  that  an  infant  of  eigh- 

451  teen  years  of  age  might,  by  her  *will, 
pass   that   for  which  her  real  estate 

sold,  to  persons  who  would  not  have  been 
entitled  to  the  real  estate,  if  it  had  not  been 
sold ;  which  is  contrary  to  the  intention  of 
the  Legislature,  as  shown  by  the  19th  sec- 
tion of  this  chapter,  by  which  the  court  is 
only  authorized  to  decree  a  sale,  if  it  is  of 
opinion  that  the  rights  of  no  person  will  be 
violated  thereby,  and  who  is  required  to  be 
made  a  party  defendant  by  the  16th  section ; 
that  is,  **  those  who  would  be  heirs  to  the 
estate  if  he  (the  infant)  were  dead."  It  is 
also  in  conflict  with  what  has  been  regarded, 
both  from  the  sco])e  and  tenor  of  the  statute, 
and  from  analogous  principles  of  equity, 
as  the  intention  of  the  Legislature  with 
respect  to  the  infant,  in  authorizing  the 
sale  of  his  real  estate,  not  thereby  to  alter 
his  rights  of  inheritance,  which  would  be 
done  by  giving  him  the  power  of  testa- 
mentary disposition  before  he  attained 
twenty-one  years  of  age.  For  these  and 
other  reasons  which  might  be  assigned,  we 
think  the  inference  drawn  from  the  word- 
ing and  grammatical  structure  of  the  sen- 
tence, that  the  Legislature  considered  the 
proceeds  of  the  sale  as  personal  property, 
and  subject  to  testamentary  disposition  by 
the  infant,  after  she  attained  eighteen  years 
of  age,  is  unwarranted,  being  in  conflict 
with  the  evident  intent  of  the  Legislature, 
and  not  necessary  to  an  intelligent  reading 
of  the  sentence.  The  words  **under  twenty- 
one  years  of  age,"  are  evidently  used  as 
qualifying  what  goes  before.  The  Legis- 
lature intended  that  the  rule  should  only 
apply  where  the  infant  died  intestate,  (and 
it  is  not  repugnant  to  say  if  he  die  intes- 
tate, though  by  the  law  he  could  not  make 
a  will, )  but  as  he  might  die  intestate,  after 
he  attained  full  age,  and  it  was  not  intended 
that  4n  that  case  the  rule  should  apply,  the 
words  **under  twenty-one  years  of  age" 
were  added  as  a  limitation  on  the  word 
intestate;  and  if  the  word  intestate  was 
unnecessanr,    because   it  could  not  be 

452  otherwise  *than    intestate   under  the 
law,  the  use  of  the  term  only  expressed 

the  conclusion  of  law.  If  it  was  unneces- 
sary, it  may  be  rejected  as  surplusage, 
which  we  may  rather  do  than  reject  express 
and  important  provisions  of  the  statute. 
We  are  of  opinion,  therefore,  upon  a  fair 
construction  of  chapter  108  of  the  R.  C. 
that  the  21st  section  was  designed  to  pre- 
clude any  change  in  the  rights  of  descent 
and  succession  by  the  sale  of  an  infant's 
real  estate,  in  case   of  his  death  during  his 
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minority,  by  giving  to  the  proceeds  of  sale 
the  impress  of  real  estate ;  and  that  it  was 
no  purpose  of  the  statute  to  alter  the  in- 
fant's right  of  property,  which  he  derived 
by  gift,  devise  or  descent  from  his  ancestor, 
by  investing  a  court  of  chancery  with  power 
to  decree  its  sale,  so  as  to  enable  him  by 
an  act  testamentary,  or  otherwise,  to  defeat 
the  rights  of  those  who  would  be  entitled  to 
the  estate  by  the  statute  of  descents,  at  his 
death,  under  disability. 

Such  is  our  construction  of  the  statute  of 
1819.  Has  the  law  been  changed  in  this 
respect  by  the  revisal  of  1849  ?  The  impor- 
tant provisions  prohibiting  the  sale,  which 
would  deprive  those  who  would  be  entitled 
to  the  land,  in  the  event  of  the  infant's 
death  under  age,  and  requiring  that  they 
should  be  made  defendants  to  the  suit  for  a 
sale,  are  retained  in  the  revised  statute, 
chap.  128  of  the  Code.  There  is  a  change 
of  phraseology  by  section  12,  so  as  to  make 
it  applicable  to  sales  made  of  insane  per- 
sons' estates,  as  well  as  infants;  and  to 
sales  made  under  chapter  124  for  partition. 
And  whilst  there  is  an  extended  application 
of  the  rule,  when  the  death  intestate  occurs 
after  twenty-one  years  of  age,  the  party 
continuing  incapable  of  making  a  will,  as 
in  the  case  of  a  married  woman,  there  is 
no  alteration  of  the  rule  itself.  The  omis- 
sion of  the  words  * 'shall  be  considered  as 
real  estate,"  we  do  not  think  was  intended 
to  change  the  law,  but  were  omitted 
453  by  the  re  visors  as  surplusage,  *agree- 
ably  to  their  plan  and  the  instructions 
given  them  to  abbreviate  and  condense ;  for 
the  language  retained  conveys  the  same 
meaning.  This  construction  is  supported 
by  the  decision  of  this  court  in  Parramore 
V.  Taylor,  11  Gratt.  220.  That  this  is  a 
sound  construction  may  be  more  fully  shown 
while  we  pursue  the  second  inquiry,  which 
is.  Did  the  proceeds  of  the  sale  in  this  case 
pass  as  real  estate  from  the  infant  mother 
to  her  child,  and  at  his  death  to  his  kindred 
on  his  mother's  side?  Or,  did  it  lose  the 
impress  of  real  estate  when  it  devolved  to 
her  child,  and  at  his  death  pass  to  his  father 
as  his  next  of  kin? 

The  precise  question  seems  never  to  have 
been  expressly  decided  in  Virginia ;  and  it 
has  been  decided  in  different  ways  in  other 
States,  according  as  the  polity  of  those 
States,  and  their  statutory  provisions  on 
this  subject,  or  the  views  of  the  judges, 
ma3'  have  diifered.  We  must  then  look  to 
our  own  statute  for  its  solution,  with  such 
help  in  its  construction  as  we  may  derive 
from  previous  decisions  of  this  court,  and 
from  the  judicial  construction  of  the  statutes 
of  our  sister  States,  by  their  own  courts, 
and  from  such  analogies  and  illustrations 
as  may  be  found  in  the  principles  and  prac- 
tice of  courts  of  equity. 

We  have  already  shown  that  it  passed  as 
real  estate  from  the  mother  to  her  infant 
child,  by  the  express  terms  of  the  21st  sec- 
tion of  chapter  108  of  the  R.  C. ;  and  we 
have  assumed  that  in  the  revision  of  1849, 
although  there  is  some  change  in  the 
phraseology  of  the  21st   section,    there  was 


no  intention  to  change  the  law.  If  so,  the 
impress  of  real  estate  is  given  by  the  Code 
of  1849,  and  by  the  12th  section  of  chap.  128 
it  will  pass  accordingly ;  that  is,  as  real 
estate.  This  section  declares  that  '*it  shall 
pass  to  those  who  would  have  been  entitled 
to  the  land  if  it  had  not  been  so  sold," 

454  &c.  If  ^personal  estate  it  would  pass 
by  the  statute  of  descents  and  distri- 
butions to  the  husband ;  if  real,  it  wonld 
pass  to  her  child,  the  heir.  This  12th  sec- 
tion provides  that  it  shall  pass  to  the  person 
who  would  have  been  entitled  to  the  land, 
if  it  had  not  been  sold — ^to  the  heir.  If  it 
does  not  pass  as  real  estate ;  if  it  is  not  real 
estate  in  the  eye  of  the  law,  but  is  personal 
estate,  to  require  it  to  pass  to  the  heir  and 
not  to  the  husband,  is  to  repeal  that  prori-' 
sion  of  the  statute  of  descents  and  distri- 
butions which  gives  the  wife's  personal 
estate  at  her  death  to  her  husband. 

Was  it  iiftended  to  repeal  this  provision 
of  the  statute  of  descents  and  distributions? 
Or  was  it  only  designed  to  give  the  proceeds 
the  impress  of  real  estate,  and  as  such  to 
pass  as  directed  by  the  statute  of  descents 
and  distributions?  Upon  the  constmction, 
that  it  has  the  impress  of  real  estate,  and 
passes  accordingly,  the  12th  section  is  not 
in  conflict  with  the  general  law,  but  in 
harmony  with  it.  We  do  not  think  that 
the  above  section  was  intended  to  repeal 
the  statute  of  descents  and  distributions  in 
this  particular ;  the  force  and  operation  of 
which  it  in  fact  recognizes,  when  it  pro- 
vides in  effect,  that  the  proceeds  shall  pass 
to  those  who  would  be  entitled  under  it  to 
the  land,  if  it  had  not  been  so  sold.  And 
it  follows,  therefore,  that  the  provision  in 
the  12th  section  of  the  chapter  in  the  Code 
is  in  effect  and  substance  the  same  that 
was  made  in  the  21st  section  of  the  chapter 
in  the  Revised  Code. 

But  it  is  contended  that  the  qualifying 
clause,  ''or  so  much  thereof  as  may  re- 
main," implies  that  it  was  regarded  as 
personal  estate,  because  it  imports  liability 
to  diminution,  by  being  appropriated  to 
the  maintenance  and  education  of  the  in- 
fant ;  which  could  not  be  done  if  it  was  real 
estate.  The  same  clause  is  found  in  section 
21  of  the  chapter  in  the  revised  Code; 

455  and  yet  in  that*section  it  is  expressly 
declared,  that  the  proceeds,  or  so  much 

as  remain,"  shall  be  considered  as  real 
estate.  This  would  seem  sufficient  to  repel 
such  an  inference.  But  it  may  be  added, 
that  the  qualification  was  necessary  and 
proper,  as  the  proceeds  might  have  been 
invested  in  slaves,  some  of  whom  might 
die,  or  other  personal  property  of  destructi- 
ble character;  or  if  loaned,  was  liable  to 
diminution  by  loss  of  security,  without 
fault  of  guardian. 

We  conclude,  therefore,  that  the  proceeds 
of  Rosa  Boisseau's  real  estate  at  her  death, 
under  the  law,  as  it  then  stood  in  effect, 
and  as  it  now  stands,  passed  as  real  estate 
to  her  infant  child.  If  it  passed  to  the 
child  as  real  estate,  derived  by  descent  from 
his  mother,  at  his  death,  which  occurred  a 
few  hours  afterwards,  it  would  seem  to  fol- 
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low  as  a  sequence,  that  it  would  pass  to  his 
kindred  on  the  mother's  side,  under  the  9th 
section  of  the  123d  chapter  of  the  Code.  If 
it  did  not  retain  the  impress  of  real  estate 
after  her  infant  child  became  invested  with 
it,  as  real  estate,  when  did  it  lose  the  im- 
press of  real  estate? 

We  have  reached  this  point  in  the  case, 
that  the  proceeds  of  Rosa  Boisseau's  lands, 
by  her  death,  passed  as  real  estate,  to  her 
infant  child,  who  lived  only  a  short  time. 
The  question  still  remains,  did  it  retain  its 
real  character,  during  the  short  period  of 
his  life,  and  at  his  death  pass  as  real  estate 
to  his  aunt,  Mary  Eppes  Jones,  his  mother's 
sister,  subject  to  his  father's  life  estate? 
Or  did  it,  immediately  after  it  vested  in  the 
child,  by  the  death  of  his  mother,  lose  its 
impress  of  real  estate,  and  pass  at  the  death 
of  the  child  as  personal  estate  to  his  father, 
to    the   exclusion   of  his  mother's  kindred? 

If  Rosa  Boisseau's  land  had  not  been  sold, 
it  would  unquestionably  at   her  death 

456  have  passed  to  her  infant  *child,  and 
upon  his  death,  to  Mary  Bppes  Jones, 

her  sister,  subject  to  the  life  estate  of  her 
husband.  She  was  invested  with  the  estate, 
impressed  with  this  quality.  She  herself, 
by  any  act  of  hers,  during  her  minority, 
could  not  divest  it  of  that  quality.  If  it 
was  not  intended  by  the  statute,  by  author- 
izing' the  sale  by  courts  of  chancery,  to 
change,  in  this  respect,  the  character  of 
her  inheritance,  and  to  change  its  course 
of  descent,  the  proceeds  at  her  death  would 
pass,  as  the  land  would  have  passed,  to  her 
infant  child,  and  at  the  death  of  her  infant 
child  would  pass  to  her  sister,  subject  to 
the  life  estate  of  her  husband:  So  that,  in 
either  case,  the  husband  would  have  at  least 
a  life  estate  in  the  property.  And  at  his 
death,  would  it  be  most  proper  that  it  should 
go  to  his  kindred,  or  the  kindred  of  his 
wife?  If  the  land  had  not  been  sold,  after 
the  death  of  the  husband  it  would  have 
passed  by  the  general  law,  to  his  wife's 
sister.  Has  that  course  of  descent  been 
changed  bj*  the  statute,  which  authorized 
the  sale  for  the  benefit  of  the  infant,  only 
in  a  way  not  to  impair  the  rights  of  those 
who  would  have  been  entitled  to  it  in  the 
event  of  her  death  intestate,  she  continuing 
incapable  of  making  a  will? 

It  is  a  mistake  to  say  that  there  has  been 
no  judicial  construction  of  this  statute,  by 
this  court.  In  Faulkner  8l  als.  v.  Davis  & 
als.,  18  Gratt.  651,  it  was  held,  J.  Moncure 
delivering  the  opinion  of  the  court,  that 
this  statute  was  eminently  remedial,  and 
should  receive  a  favorable  construction,  so 
as  to  advance  the  remedy  and  support  the 
policy  of  the  I/egislature.  And  it  was  held, 
that  the  only  eifect  of  the  decree  which  was 
relied  on  in  that  case,  as  a  muniment  of 
title,  and  which  was  made  under  chapter 
128  of  the  Code  of  1849,  ** was  to  convert  the 
real  estate  into  money,  and  to  leave  the 
money  or  property  in  which  it  might 

457  be  invested,  in  place  of  the  *real  estate 
sold,    subject   precisely    to   the   same 

rights  and  interests,  present  or  future  vested 
or  contingent,  to  which  the  estate  was  sub- 


ject at  the  time  of  the  sale."  If  this  be  so 
it  would  seem  to  be  decisive  of  this  case — 
for  the  proceeds  would  now  be  subject  to 
the  same  rights  and  interests  of  Mary  E. 
Jones,  which  at  the  time  of  the  sale,  she 
had  contingently  to  the  land.  And  this 
construction  of  the  statute  is  agreeable  to 
natural  justice;  that  the  proceeds  of  real 
estate  derived  by  the  wife,  should,  after  her 
death,  under  age  or  other  disability,  be  en- 
joyed by  the  husband  during  his  life,  and 
at  his  death,  pass  to  the  kindred  of  the 
wife,  in  preference  to  the  kindred  of  the 
husband.  Such  is  the  effect  of  the  statute 
of  descents  and  distributions,  which  we 
think  was  not  intended  to  be  changed  by 
the  sale  of  an  infant's  real  estate. 

Indeed,  if  the  12th  section  of  our  statute 
were  omitted,  it  might  be  maintained,  with 
much  reason,  that  the  proceeds  of  sale 
should,  upon  equitable  principles,  receive 
the  impress  of  real  estate,  and  pass  in  suc- 
cession upon  the  death  of  the  infant,  as 
real  estate,  to  those  who  would  have  been 
entitled  to  it  if  it  had  not  been  sold.  And 
so  it  has  been  held  in  New  York  in  f^orman 
V.  Marsh,  11  New  York  Rep.  544;  and  in 
Horton  &  al.  v.  McCoy,  47  N.  York  R.  21 ; 
and  also  in  New  Jersey  in  Oberle  v.  Lerch, 
346,  in  the  Court  of  Chancery,  and  L#erch  v. 
Oberle,  3,  C.  E.  Green,  575,  in  the  Court  of 
Errors  &  Appeals.  The  New  York  statute 
for  the  sale  of  infant's  real  estate,  gives  to 
the  proceeds  the  impress  of  real  estate,  and 
passes  them  in  succession  to  those  to  whom 
the  real  estate  would  have  descended,  if  it 
had  not  been  sold ;  as  our  Virginia  statute 
does  in  eifect.  But  there  is  no  provision 
in  the  New  York  statute,  as  -in  ours,  lim- 
iting that  course  of  succession  as  real  estate, 
to  the  death  of  the  infant   under  disability 

to  make  a  will.  In  Forman  v.  Marsh, 
458      Edwards,  J.,  held,  that  if  *the  statute 

had  not  given  the  character  and  im- 
press of  realty  to  the  proceeds  of  sale,  it 
would  have  been  given  by  the  application 
of  equitable  principles ;  and  that  upon  those 
principles,  *^as  soon  as  the  property  was 
received  by  the  person  who  alone  was  inter- 
ested in  it,  after  he  became  of  full  age,  and 
was  competent  to  receive  it,"  and  not  be- 
fore, it  would  lose  the  impress  of  realty.  In 
the  same  case,  Ruggles,  J.,  said,  the  dura- 
tion of  this  artificial  character  is  not  limited 
by  any  express  terms  of  the  clause  which 
creates  it.  If  that  clause  is  to  be  literally 
construed,  the  personal  fund  must  retain 
the  character  of  real  estate  as  long  as  it 
exists.  The  statute  does  not  declare  that 
its  character  may  be  changed  by  the  act  or 
election  of  its  owner,  after  he  arrives  at 
full  age.  The  question  is,  when  shall  the 
proceeds  of  the  sale  cease  to  possess  the 
artificial  character  of  real  estate?  The  true 
answer  to  the  question  is,  he  says,  '^as 
soon  as  the  purposes  of  the  statute,  in  im- 
pressing upon  them  that  character,  are  ac- 
complished. And  this  is  when  the  infant 
becomes  capable  of  disposing  of  his  own 
property."  The  New  York  statute  for  par- 
tition, makes  no  provision,  giving  the  im- 
press of  real    estate   to  the  proceeds  of  the 
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sale  of  an  infant's  real  estate,  when  a  sale 
is  necessary  to  partition.  In  the  above 
case  of  Horton  &  al.  v.  McCoy,  it  was  held, 
Church,  C.  J. ,  delivering  the  opinion  of  the 
whole  court,  that  upon  equitable  principles 
the  proceeds  of  the  sale  of  the  infant's  real 
estate  in  that  case,  were  impressed  with 
the  character  of  real  estate,  and  should  pass 
in  succession  as  real  estate,  although  the 
statute  was  silent  and  made  no  such  provi- 
sion. And  in  Oberle  v.  I^erch  (supra)  the 
chancellor  reviews  the  cases  upon  the  sub- 
ject, in  a  well  considered  opinion ;  and  re- 
affirms the  decision  of  the  Court  of  Errors 
of  the  same  State,  in  Hall  v.  Snowhill,  2 
Green's  C.    R.    820.     In  that  case  the 

459  *lands  of  an   infant  had  been  sold  by 
virtue  of  a  special  act  of  the  I/egisla- 

ture.  The  act  authorized  the  sale,  and 
directed  the  proceeds  to  be  invested,  and 
one-third  of  the  interest  to  be  for  the  mother 
of  the  infant,  and  two-thirds  for  the  use  of 
the  infant ;  and  grave  no  directions  as  to 
the  principal.  The  infant  died  without 
issue,  under  twenty -one  years  of  age ;  and 
it  was  held  that  the  proceeds  passed  as  real 
estate  to  the  heir  at  law  of  the  infant.  It 
will  be  perceived  that  the  statute  authoriz- 
ing the  sale  was  altogether  silent  as  to  the 
impress  and  character  of  the  proceeds  and 
their  course  of  succession.  Oberle  A  Lerch 
was,  as  to  the  right  of  succession  to  the 
surplus  of  the  proceeds,  of  the  sale  of  in- 
fant's real  estate  for  the  purpose  of  paying 
debts ;  whether  such  surplus  shall  be  con- 
sidered as  real  estate  or  as  personal  estate, 
for  the  purposes  of  succession.  The  chan- 
cellor says  that  there  is  nothing:  in  the  stat- 
ute, by  which  the  sale  is  authorized,  to 
settle  the  question.  But  he  holds  that  the 
principles  upon  which  the  doctrine  of  equi- 
table conversion  is  now  well  established, 
are  applicable,  and  that  this  theoretical 
conversion  is  considered  in  equity  to  con- 
tinue until  the  ownership  vests  in  some 
X>erson  who  has  the  right  to  convert  it  from 
one  kind  to  the  other,  and  who,  when  of 
legal  capacity,  accepts  it,  or  does  something 
to  recognize  it,  or  give  it  character.  **Un- 
til  this  is  done,  it  must  retain  the  character 
of  real  or  personal  impressed  upon  it,  b3'' 
the  last  absolute  owner,  who  had  such  power 
over  it."  Again:  **An  infant  or  lunatic 
cannot  elect,  and  therefore  cannot  change 
the  character  impressed  upon  the  property.  *  * 
But  it  must  retain  the  character  impressed 
upon  it  by  the  last  absolute  owner,  until 
that  character  is  changed  by  some  one  hav- 
ing like  power  over  it.  And  it  was  held  in 
that  case,  that  the  surplus  passed  to  the 
heir,   as  real   estate,   and  not  to  the 

460  personal   representative.      *And    this 
decision  was  affirmed  by  the  Court  of 

Errors  and  Appeal,  and  seems  to  be  sup- 
ported by  the  weight  of  authority.  The 
case  cited  from  Massachusetts,  of  Emerson 
V.  Cutler,  is  contra.  It  was  held,  C.  J. 
Shaw  delivering  the  opinion,  that  the  over- 
plus of  the  proceeds  of  the  land  of  an  infant, 
sold  by  license  of  the  court  for  the  benefit 
of  the  infant,  at  her  death  under  age,  was 
personal  estate,  and  passed  to  her  adminis- 


trator. The  Chancellor  of  New  Jersey,  in 
the  case  (supra)  reviewing  this  opinion, 
says:  '*This  case  differs  somewhat  from 
that  under  consideration ;  as  in  it,  the  land 
was  sold  for  the  very  purpose  of  converting 
it  into  personalty,  for  the  benefit  of  the 
infant.  It  was  not  a  dispute  as  to  a  surplns 
above  the  purpose  for  which  the  land  ^ras 
sold.  • '  There  seems  to  be  ground  for  this 
distinction.  But  C.  J.  Shaw  does  not  put 
it  on  that  gni'ound.  And  the  ground  upon 
which  he  puts  the  decision  of  the  court,  is 
directly  in  conflict  with  the  Virginia  stat- 
ute. He  says  the  court  are  of  opinion  that 
the  husband  is  entitled  to  the  distributive 
share  of  his  deceased  wife,  in  the  estate 
sold  by  her  guardian  under  a  license  of  the 
court.  We  have  no  such  statute.  Our  stat- 
ute expressly  declares  that  the  proceeds 
shall  pass  to  such  persons  as  would  have 
been  entitled  to  the  land  if  it  had  not  been 
sold.  He  says,  the  real  estate  of  the  minor 
is  alienated."  ''His  title  is  effectuallj 
divested.  He  acquired  a  sum  of  money  as 
an  equivalent."  All  that  is  true.  **Thc 
title  to  his  money,  which  is  personal  prop- 
erty," he  says,  **is  vested  in  him.  On  his 
death  the  property  to  be  distributed  is  per- 
sonal ;  and  the  law  governing  the  distribu- 
tion of  personal  property  must  apply  to  it, 
without  regard  to  the  source  whence  it  was 
derived."  It  is  sufficient  to  reply,  our  stat- 
ute is  expressly  to  the  contrary.  But  C.  J. 
Shaw,  in  the  case  cited,  denies  the 
461  applicability  of  the  doctrines  *of 
equity  to  cases  of  this  kind.  His 
opinions  are  always  entitled  to  very  great 
respect.  But  ikhere  are  opposed  to  him  the 
well  considered  decisions  we  have  noticed, 
and,  in  addition,  the  opinions  of  Ruffin,  of 
N.  Carolina,  and  Gibson  of  Pennsylvania, 
names  equally  illustrious,  and  whose  opin- 
ions would  command  e<^ual  respect  in  any 
enlightened  tribunal  of  justice. 

In  Pennsylvania  the  decisions  conflict 
On  one  side  is  the  name  of  C.  J.  Tilghman, 
and  on  the  other  of  C.  J.  Gibson.  Bnt  it 
would  protract  this  opinion,  already  too 
prolix,  to  attempt  any  farther  review  of  the 
cases  cited.  If  we  have  correctly  understood 
our  statute  as  passing  the  proceeds,  as  real 
estate,  to  those  who  would  have  been  en- 
titled to  the  estate  if  it  had  not  been  sold, 
the  infant  child  of  Rosa  derived  the  estate 
from  his  mother  by  descent.  It  vested  in 
him  as  real  estate.  And  upon  his  death 
under  age,  without  issue,  entitled  to  this 
property  as  real  estate,  in  the  eye  of  the 
law,  by  the  9th  section  of  the  statute  of 
descents  and  distributions,  it  passed  to  his 
kindred  on  the  side  of  the  mother.  This 
conclusion  is  in  agreement  with  the  views 
which  we  have  long  entertained,  as  to  the 
effect  and  operation  of  this  statute;  and 
the  only  difficulty  we  have  encountered  in 
this  investigation,  in  maintaining  the 
correctness  of  that  construction,  is  the 
very  ingenious  and  able  argument  of 
the  learned  counsel  for  the  appellant.  But, 
upon  the  whole,  the  conclusion  which  we 
have  reached,  we  think  is  sustained  by  the 
best  construction  we  can  give  to  the  Vir- 
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ginia  statutes,  aided  by  the  decisions  of 
this  court,  and  by  the  best  approved  deci- 
sions of  other  States,  and  by  analogous 
principles  of  equity.  We  are  of  opinion, 
therefore,  that  the  proceeds  of  the  real 
estate  of  Rosa  Boisseau,  which  was  sold 
during  her  minority,  passed  at  her  death, 
as  real  estate,    to   her  infant  child, 

462  ^subject  to  the  life   estate  of  her  hus- 
band by  the  curtesy ;  and  that  at  the 

death  of  the  infant  child,  the  impress  of 
real  estate  never  having  been  removed  from 
them,  they  passed  as  real  estate  to  Mary  £. 
Jones,  wife  of  the  appellee,  and  sister  of 
the  said  Rosa,  subject  to  the  life  estate  of 
S.  W.  Britton,  the  husband. 

But,  we  think  there  is  error  in  the  decree, 
requiring  ^the  appellant  to  pay  the  sum  of 
$11,419.62  cents,  unconditionally  to  the  re- 
ceiver of  the  court,  which  he  had  paid  to 
the  husband  of  his  ward,  who  in  any  view 
of  the  case  is  entitled  to  the  use  of  it,  dur- 
ing his  life.  The  most  that  could  have 
been  done,  was  to  require  bond  to  be  given 
with  additional  security,  if  the  security 
was  insufficient,  conditioned  for  the  pay- 
ment of  the  money  to  Mary  %.  Jones,  at  the 
death  of  said  Stephen  W.  Britton,  reserving 
to  the  appellees  the  privilege  at  any  time, 
if  the  fund  should  be  deemed  insecure,  of 
moving  for  additional  security ;  and  upon 
the  failure  of  the  appellant  to  give  such 
bond,  with  additional  security,  in  a  speci- 
fied time,  which  should  be  reasonable,  that 
he  should  pay  the  said  sum  of  $11,419.62 
cents,  to  the  receiver  of  the  court,  subject 
to  its  control,  who  should  be  authorized  to 
sue  out  a  writ  of  execution,  if  necessary, 
to  enforce  the  decree.  It  is  true  that  appel- 
lant, in  his  answer,  objected  to  give  addi- 
tional security,  declaring  that  he  was 
unwilling  to  ask  any  one  to  go  his  security. 
But  that  declaration  in  his  answer,  did  not 
preclude  him  from  giving  security,  after 
the  court  determined  that  he  should  do  so, 
or  pay  the  money. 

We  are  of  opinion,  therefore,  that  for  this 

cause  alone,    the  decree  must  be  reversed; 

and  in  all  other  respects  affirmed ;  and  that 

the  cause  be  remanded   to  the  Circuit 

463  *court  of  the  city   of  Petersburg,  for 
further  proceedings  to  be  had  therein, 

in  conformity  with  the  principles  herein 
declared. 

Decree  reversed. 
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I.  CONVERSION. 

A.  Deftnltlon  and  Orlffln. 

I.  Definition.— Equitable  conversion  is  a  construct- 
ive alteration  in  the  nature  of  property  by  which, 
in  equity,  real  estate  is  regarded  as  personalty  or 
personal  estate  as  realty.  This  is  the  universally 
recognized  definition  of  conversion  throughout  the 
United  States  and  England.  See  7  Am.  &  Eng.  Enc. 
Law  (8d  Ed.)  464. 

a.  Origin.— The  doctrine  of  equitable  conversion 
originated  in  the  well  known  maxim  that  "Equity 
looks  upon  that  as  done  which  ought  to  be  done/' 
and  has  become  one  of  the  most  familiar  and  well 
established  principles  of  equity  jurisprudence. 
Com.  V.  Martin.  5  Munf.  188;  Siter  v.  McClanachan,  8 
Gratt  295;  Pratt  v.  Taliaferro.  8  Leigh  488;  Davis  v. 
Christian,  16  Gratt  11;  Sulphur  Mines  Co.  v.  Thomp- 
son, 98  Va.  298,  26  S.  E.  Rep.  832. 

In  Overton  v.  Maben.  10  Leigh  615,  the  court  said: 
"The  whole  equitable  doctrine  of  the  absolute  con- 
version  of  land  into  money,  rests  upon  thejtudit' 
ponendi,  Cujus  est  dare,  ejus  est  disporure.  But  where 
there  is  no  Jits  disponsndi,  there  can  be  no  equitable 
conversion  by  will." 

In  Tazewell  v.  Smith,  1  Rand.  880,  the  court  said: 
"It  is  an  established  principle,  *that  money  directed 
to  be  employed  in  the  purchase  of  land,  and  land 
directed  to  be  sold,  and  turned  into  money,  are  to  be 
considered  as  that  species  of  property  into  which 
they  are  directed  to  be  converted.'  •  •  •  The 
Important  question  in  such  cases  is,  whether  the 
character  of  land  or  money  is  definitively  and  im- 
peratively afllxed,  by  the  will,  to  the  property;  for, 
the  character  thus  impressed  upon  it,  will  remain  so 
impressed,  until  some  person  having  a  right  to  elect, 
elects  to  take  it  in  its  original  character.  Land, 
therefore,  thus  Impressed  with  the  character  of 
money,  will,  until  election  be  made  to  take  it  as  land, 
pass  as  money,  although  It  has  not  been  actually 
converted  Into  money." 

B.  By  Act  of  Parties. 
I.  By  Will. 

a.  in  Oeneral.— By  far  the  most  usual  way  in  which 
an  equitable  conversion  is  effected  is  by  will.  In  the 
case  of  Tazewell  v.  Smith.  1  Rand.  818,  10  Am.  Dec. 
588,  a  testator  directed  his  real  estate  to  be  sold,  and 
the  money  realized  from  such  sale  to  be  paid  to 
particular  persons.  Held,  that  persons  designated 
took  the  property  as  personalty,  according  to  the 
well  established  doctrine  of  conversion.    See  also, 
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Harcum  v.  Hudnall,  14  Gratt  874;  Pratt  v.  Talia- 
ferro, 8  Lelffh  410;  Ropp  ▼.  Minor,  88  Gratt.  110;  Slter 
Y.  McClanachan,  2  Gratt  804:  Brown  v.  Miller,  45  W. 
Va.  211,  81  S.  E.  Rep.  056;  Efflnsrer  v.  Hall,  81  Va.  107; 
Carr  v.  Branch.  85  Va.  602,  8  S.  E.  Rep.  476;  Phillips 
Y.  Fergmson,  85  Va.  600,  8  S.  E.  Rep.  241;  Zane  y. 
Sawtell.  11  W.  Va.  43;  Board  y.  Blair.  45  W.  Va.  825. 32 
S.  E.  Rep.  208;  Bell  y.  Humphrey.  8  W.  Va.  10. 

b.  Sufficiency  of  Direction.— The  criterion  of  the 
principle  of  equitable  couYerstbn  by  will,  is  the 
inUfUion  of  the  testator  as  eYidenced  by  the  proYl- 
sions  of  the  will.    Carr  y.  Branch,  85  Va.  601,  8  S. 
E.  Rep.  476. 

Such  intention  may  be  effectlYely  manifested 
either  by  an  express  direction  for  a  couYersion,  or 
by  the  general  purport  of  the  will.  The  opinion  of 
Lbwis,  p.,  in  Carr  y.  Branch,  85  Va.  601,  8  &  E.  Rep. 
476,  was  as  follows:  "The  question  of  conYerslon, 
according  to  all  the  authorities,  depends  on  the 
intention  of  the  testator,  which  need  not  be  ex- 
pressly declared,  but  may  be  derlyed  from  the 
general  efEect  of  the  will.  Hence,  it  has  been  held 
that  where  a  testator  authorizes  his  executors  to 
sell  real  estate,  and  it  is  apparent  from  the  general 
proYisions  of  the  will  that  he  intended  such  estate 
to  be  sold,  the  doctrine  of  equitable  conyersion 
applies.  althoujTh  the  power  of  sale  is  not  In  terms 
imperatlYe.  To  the  same  effect  is  the  decision  of 
this  court  in  Ropp  y.  Minor,  83  Gratt  07,  in  which 
case  Judge  Bubks,  speaklnr  for  the  court,  said  that 
the  intention  to  conYert  may  be  implied  without 
express  words  directing  a  sale.  It  is  sufficient  he 
said,  if  such  intention  be  clear." 

In  OYerton  y.  Maben,  10  Leiffh  600,  a  testator  after 
directing  that  his  property  should  be  sold,  be- 
queathed to  his  wife  a  specific  legacy,  ''in  addition 
to  what  the  law  allows  her."  Held,  the  widow  is 
entitled  to  the  portion  which  the  law  allowed  her, 
of  the  testator's  estate,  real  and  personal,  as  it 
stood  at  the  testator's  death,  not  to  such  portion  as 
the  law  would  haYe  allowed  her  if  the  whole  estate 
had  been  money. 

c.  DtocretUmary  Power  to  Sell.— A  mere  power  of 
sale,  leaYlnr  it  discretionary  with  the  executor  or 
trustee  whether  he  will  do  so  or  not  will  not  work 
a  couYersion,  the  duty  to  sell  not  beinff  obligatory  ; 
howeYer.  where  there  is  an  actual  sale  under  such 
power  there  will  be  a  conyersion  from  that  time. 
See  EYans  Y.  Klntrsberry.  2  Rand.  120, 14  Am.  Dec.  770, 
where  land  directed  to  be  sold  on  condition  was 
held  not  thereby  conyerted  Into  personalty  until  a 
Yaltd  sale  was  actually  made.  See.  to  the  same  ef- 
fect Woodward  y.  Woodward,  28  W.  Va,  200 ;  Car- 
ney Y.  Kain,  40  W.  Va.  758,  28  S.  E.  Rep.  650. 

d.  Discretion  as  to  Time  and  Manlner  of  Sale.— In 

Carr  y.  Branch,  85  Va.  601.  8  S.  E.  Rep.  476,  where  the 
will  directed  the  executors  to  sell  ''at  such  time  as 
they  may  deem  best,"  it  was  held  that  a  conyerslon 
took  place.  See  also,  Ropp  y.  Minor,  88  Gratt  07  ; 
Com.  Y.  Martin,  5  Munf.  117. 

e.  5ale  at  Future  Time.— EYen  though  a  sale  be 
directed  to  take  place  at  a  future  date,  a  conyerslon 
is  not  thereby  preYented.  Ropp  y.  Minor,  88  Gratt 
07  :  Harcum  y.  Hudnall,  14  Gratt  860. 

f.  Option  Oiven  Beneficiary.— Thou«rh  an  option  is 
irlYen  the  beneficiary  to  accept  land  at  its  appraised 
Yalue,  yet  a  direction  for  a  sale  of  such  land  may 
work  a  conYerslon.  Pratt  y.  Taliaferro,  8  Leiffh  410  ; 
Washinflfton  y.  Abraham,  6  Gratt  67. 

g.  Tine  of  Conversion.— Where  the  sale  is  obliga- 
tory upon  the  trustee  or  executor,  a  conyerslon  by 


will  takes  effect  from  the  death   of  the  testator 
Efflnffer  y.  Hall,  81  Va.  107. 
a.  By  Contract 

a.  Conveyance  to  Trostaea.— A  conYeyance  of  land 
to  trustees,  with  directions  to  sell  and  hold  the  pro- 
ceeds for  the  benefit  of  the  srantor  or  third  penoos, 
will  work  a  couYersion.  Slter  y.  McClanachan.  S 
Gratt  204  ;  Zane  y.  Sawtell,  tl  W.  Va.  43. 

b.  Partnerahlp  Property.— In  DaYls  y.  Christian,  IS 
Gratt  11.  it  was  held  that  land  owned  by  a  partner- 
ship, is,  in  equity,  conyerted  Into  personalty  for  tbe 
purpose  of  paying  partnership  debts  or  settlln; 
equities  between  the  partners. 

According  to  Jones  y.  Neale,  2  Patt  &  H.  330.  how- 
eyer,  land  not  necessary  for  the  settlement  of  part- 
nership affairs,  regains  its  character  as  realty,  and 
should  be  transferred  as  such. 

This  doctrine,  noYertheless.  was  apparently  not 
recoflrnized  in  the  earlier  case  of  Pierce  y.  Trigg,  10 
LeiflTh  424,  where,  after  a  dissolution  and  settlement, 
the  surplus  real  estate  belondnff  to  the  firm  was 
held  to  pass,  not  to  the  heir  of  the  deceased  partner 
as  land  but  to  his  personal  representatlYe  as  per- 
sonalty. But  in  Martin  y.  Smith,  25  W.  Va.  Stt.  it 
was  held  that  "a  widow  is  not  entitled  to  dower 
in  partnership  lands  purchased  with  partnership 
funds  for  partnership  purposes,  until  the  partner- 
ship debts  haYe  been  paid,"— thus  yery  stronfly 
intimating*  that  after  payment  of  such  debts,  she 
would  be  entitled  to  dower. 

C.  By  Act  of  Law. 
I.  Order  of  Court. 

a.  Time  of  Conversion.— Where  there  is  a  sale  of 
land  by  order  of  court  a  conYerslon  of  the  property 
takes  place,  to  the  extent  necessary  for  the  purposes 
of  the  sale,  from  the  time  of  the  order  of  sale.  Allan 
Y.  Hoffman,  88  Va.  120. 2  S.  E.  Rep.  002. 

b.  Partition.— In  Pindley  y.  Flndley,  42  W.  Va.  W. 
26  S.  E.  Rep.  488.  It  was  held  that  as  a  general  role  a 
judicial  sale  of  land  conyerts  it  into  personalty:  ret 
that  where  for  the  purposes  of  partition,  the  land 
of  an  infant  or  Insane  person  be  sold,  it  does  not  at 
once  become  personalty,  but  the  proceeds  remain 
realty  until  the  infant  becomes  of  are,  or  the  lonatic 
becomes  capable  of  making  a  will,  from  whicb  time 
only,  a  conyerslon  takes  place.  See  also.  Turner  t. 
Dawson,  80  Va.  841 :  Vaivhan  y.  Jones,  28  Gratt.  4li 

D.  Bffect  of  Conversion. 

I.  In  Qeneral.— The  general  effect  of  a  couYersioo 
is  to  irive  to  the  property  that  character  into  whicli 
it  is  directed  to  be  changed. 

a.  Validity  of  Provision  of  WUL— As  to  whether  tbe 
proYislons  of  a  will  should  be  construed  by  using  the 
doctrine  of  conversion  so  as  to  give  effect  to  the  inten- 
tion of  the  testator,  see  Com.  v.  Martin,  5  Mtmf.  117. 

B.  PailureofQIft 

I.  Resulting  Trust.— In  Phillips  v.  Ferguson.  8S  Va. 
500,  8  S.  E.  Rep.  241,  money  was  bequeathed  to  be 
invested  in  land,  but  by  reason  of  a  breach  of  con- 
dition precedent  the  legatee  could  not  take.  AM. 
that  the  conversion  falls  and  the  money  goes  to  tbe 
residuary  legatee  by  the  theory  of  resulting  trosbs. 

11.  RECONVERSION. 

A.  Definition.- By  "reconversion"  Is  meant  that 
imaginary  process  by  which  a  prior  constructive 
conversion  is  annulled,  and  the  converted  property 
restored  in  contemplation  of  equity,  to  its  original 
state.  See  Snell*s  Prln.  Eq.  160;  Black's  Law  Diet, 
title  Reconversion:  Adams  Eq.  (5th  Ed.)  187. 

B.  Election. 

I.  in  Qeneral.— As  a  general  rule  those  persons  who 
have  the  exclusive  beneficial  interest  in  Che  prop- 
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erty  constrnctlyely  converted,  may  elect  to  take  it 
In  its  actual  condition.  If  all  interested  are  gui  Juris 
and  acree  to  the  arrangement  Com.  v.  Martin,  5 
Munf.  123;  Harcum  v.  Hudnall,  14  Gratt  SMQ;  Efflnrer 
T.  Hall,  81  Va.  94:  Carr  v.  Branch,  86  Va.  004,  8  S.  E. 
Rep.  476. 

a.  Infants.— In  Carr  v.  Branch,  86  Va.  «4,  8  S.  E. 
Rep.  470,  the  court  said:  "An  infant  is  incapable  of 
making  an  election,  nor  can  his  guardian  or  trustee 
elect  for  him,  though  a  court  of  equity  may.*'  See 
also.  Turnery.  Street,  8  Rand.  404:  Com.  y.  Martin,  6 
Munf.  127. 

3.  Married  Women.— Before  the  statutory  relief 
from  incapacity  a  married  woman  could  not  elect, 
except  upon  privy  examination.  Pratt  v.  Taliaferro, 
8  Leiffh  419:  Siter  v.  McClanachan.  2  Qratt  280; 
Shanks  v.  Edmondson,  28  Gratt.  811.  But  these 
cases  are  no  longer  authority  on  this  subject,  in 
Virginia,  under  Acts  1809-1900,  p.  161,  srivinff  to  a 
feme  covert  the  same  rights  as  a  /ems  tols. 

4.  Cmnplete  Conversion.— In  Com.  v.  Martin,  6  Munf. 
122,  it  was  said:  "Where  it  appears  to  have  been 
the  intention  that  a  sale  or  purchase,  as  the  case 
may  be,  mutt  take  place  at  aU  events,  there  a  court  of 
equity,  whose  business  it  is  to  aid  the  intention  of 
the  party,  will  not  permit  the  character  thus  im- 
pressed on  the  property  to  be  changed  by  election.*' 

8.  Undivided  Interest.— Where  the  proceeds  of  land 
to&be  converted  are  to  be  divided  amonsr  several 
persons,  all  interested  in  the  distribution  must  unite 
in  the  election.  Harcum  v.  Hudnall.  14  Gratt  900: 
Com.  V.  Martin.  6  Munf.  117:  Brown  v.  Miller,  46  W. 
Va.  211,  81  S.  E.  Rep.  966. 

6.  Intention.- In  Harcum  v.  Hudnall,  14  Gratt  909, 
it  was  held  that  the  intention  to  elect  must  be  clearly 
and  unequivocally  manifested,  in  order  to  be  effect- 
ive. See  also,  Carr  v.  Branch.  86  Va.  697,  8  S.  E.  Rep. 
478:  Shanks  v.  Edmondson,  28  Gratt  812,  and  cases 
cited. 


464      *Ould  &   Carrington  v.   The   City  of 

Richmond. 

June  Term,  1878,  Wytheville. 
[14  Am.  Rep.  189.1 

I.  Municipal  Corporations— Taxation  of  Lawyers.*— 

The  council  of  the  City  of  Richmond  may  lay  a  tax 
upon  lawyers  as  such. 
9.  5anio— Same.— The  ordinance  of  the  council  pro- 
vides that  lawyers  and  others  shall  be  divided  into 
six  classes,  and  that  those  in  each  class  shall  pay 
a  certain  sum  as  his  tax:  and  it  directs  that  the 
committee  of  finance  shall  place  each  lawyer  in 
the  class  to  which  they  shall  think  he  properly 
belonffs.  looking  to  all  the  circumstances  of  the 
case.    And  it  is  provided  that  when  the  committee 
have  completed  their  classification,  public  notice 
shall  be  iriven,  and  any  lawyer  dissatisfied  with 
his  classification,  may  appear  before  the  committee 
and  have  it  corrected  if  erroneous.    Hsld: 
I.  Same— 5aaie— Not  Income  Tax— Constitutional.- 
The  tax  is  not  an  income  tax,  nor  are  the  duties 
imposed  on  the  committee  leirislative,  but  minis- 
terial :  and  the  ordinance  is  not  unconstitutional. 

This  was  an  action  of  assumpsit  in  the 
Circtiit  court  of  the  City  of  Richmond, 
instituted   in   November  1871,    by  Ould   Sl 

------  I    •■  — 

•See  monographic  note  on  "Municipal  Corpora- 
tions** appended  to  Danville  v.  Pace,  26  Oratt  1. 


Carrington,  lawyers,  ag-ainst  the  City  of 
Richmond.  The  object  of  the  suit  was  to 
test  the  constitutionality  of  the  ordinance 
of  the  City  Council,  imposing  a  tax  on  law- 
yers. Issue  was  made  up  on  the  plea  of 
^'non  assumpsit,"  and  the  whole  matter  of 
law  and  fact  was  submitted  to  the  decision 
of  the  court. 

The  power  of  taxation  vested  b3'  the 
charter  in  the  council  of  the  city  is  stated 
by  Judge  Anderson  in  his  opinion,  and 
need  not  be  repeated.  By  the  ordinance 
imposing  taxes,  persons  following  various 
employments  in  the  city  were  classified, 
and     a    specified     tax    was    imposed 

465  *on    each    class.     Among  these  were 
lawyers   who   were   divided   into  six 

classes.  The  eleventh  section  of  the  ordi" 
nance  provides — *'that  the  committee  on 
finance  shall  place  each  person  and  firm 
employed  in  the  trade  or  business  referred 
to  in  sections  three,  four,  five,  seven  and 
eight,  in  the  class  to  which  the  committee 
shall  be  of  opinion  such  person  or  firm 
properly  belongs,  looking  to  all  the  circum- 
stances of  the  case."  And  it  was  directed 
that  when  the  committee  had  completed 
their  classification,  they  should  give  notice 
of  the  fact  by  publication  in  two  of  the 
papers  of  the  city,  and  that  the  committee 
would  meet  at  a  specified  time  to  hear  any 
application  for  a  correction  of  the  classifi- 
cation ;  and  in  the  meantime  the  list  was 
left  in  the  auditor's  office,  open  for  the  ex- 
amination of  all  persons  interested  in  the 
matter. 

In  1871  the  committee  of  finance  placed 
the  plaintiffs,  as  lawyers,  in  the  first  class, 
and  classified  all  lawyers  practising  in  the 
city  in  the  respective  classes  mentioned  in 
s.  5  of  the  ordinance :  that  being  the  section 
in  reference  to  lawyers.  In  doing  so  the 
committee  had  no  assessment  of  the  plain- 
tiffs' income  from  their  profession  before 
them ;  nor  did  the  committee  ascertain,  or 
attempt  to  ascertain,  their  incomes  in  any 
way ;  but  formed  its  own  estimate,  without 
evidence,  of  the  reputation  and  standing  of 
the  lawyers  practising  law  in  the  city  of 
Richmond,  including  the  plaintiffs,  and 
their  supposed  capacity  to  make  profits  in 
that  way,  relatively  with  each  other ;  and 
classified  them  accordingly.  The  committee 
made  no  report  to  the  council  of  their  action 
in  the  premises ;  nor  did  the  council  ever 
revise  or  consider  it  in  any  way ;  but  an 
opportunity  was  offered  to  all  the  lawyers 
to  show,  each  for  himself,  that  they  had 
been  taxed  too  high  in  the  manner  pro- 
vided in  the  eleventh  section  of  the  or- 
dinance; and  some  of  them   availed 

466  *themselves  of  that  opportunity ;  and 
among  them  the  plaintiffs,  whose  tax 

was  reduced  from  one  hundred  and  fifty  to 
one  hundred  dollars;  but  in  doing  so  the 
committee  acted  without  evidence  of  the 
relative  incomes  of  the  lawyers  embraced 
in  the  classification.  The  plaintiffs  having 
paid  the  tax  under  protest,  after  the  officer 
had  levied  upon  their  property,  brought  this 
action  to  recover  it  back. 
Upon  the  hearing  of  the  case  there  was  a 
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judgment  for  the  plaintiffs ;  anc^  the  city  of 
Richmond  having*  taken  an  exception  to 
the  opinion  and  judgment  of  the  court,  ap- 
plied to  this  court  for  a  supersedeas;  which 
was  awarded. 

Meredith,  for  the  appellant. 

Wm.  Green,  and  R.  T.  Daniel,  for  the 
appellees. 

ANDjBRSON,  J.  The  power  to  tax  rests 
upon  necessity,  and  is  inherent  in  every 
sovereignty.  It  is  included  in  the  general 
grant  of  legislative  power ;  and  reaches,  as 
is  said  by  Mr.  Justice  Cooley,  **to  every 
trade  or  occupation ;  to  every  object  of  in- 
dustry, use  or  enjoyment ;  to  every  species 
of  possession."  '*If  the  right  to  impose 
the  tax  exists,  it  is  a  right  which  in  its 
nature  acknowledges  no  limits.  It  may  be 
carried  to  any  extent,  within  the  State  or 
Corporation  which  imposes  it,  which  the 
will  of  such  State  or  Corporation  may  pre- 
scribe." Cooley  on  Constitutional  L/imita- 
tion,  chap.  14,  p.  479-482.  And  in  the 
language  of  Chief  J.  Marshall,  the  power 
of  taxing  the  people  and  their  property  is 
essential  to  the  very  existence  of  govern- 
ment, and  may  be  legitimately  exercised  on 
the  objects  to  which  it  is  applicable,  to  the 
utmost   extent   to   which    the   government 

may  choose  to  carry  it.  The  only  se- 
467      curity  against  its  abuse  is  the  *struc- 

ture  of  the  government  itself.  The 
influence  of  the  constituents  over  their 
representative  is  the  safeguard  against  its 
abuse.  McCuUoch  v.  Maryland,  4  Wheat. 
R.  316-428.  It  must  always  be  conceded 
that  the  proper  authority  to  determine  what 
should,  and  what  should  not  properly  bear 
the  public  burden,  is  the  legislative  depart- 
ment of  the  State.  This  is  true  not  only 
of  the  State  at  large,  but  it  is  true  also  in 
respect  to  each  municipality,  or  political 
division  of  the  State.  But  these  municipal 
corporations  have  only  such  powers  as  the 
Legislature  of  the  State  confers  on  them. 
Cooley  488.  And  their  powers  are  controlled 
by  the  constitution  of  the  United  States, 
and  of  the  State.  The  restrictions  which 
they  impose  on  the  legislative  power  of  the 
State  rest  equally  upon  all  the  instruments 
of  government  created  by  it.     lb.  p.  198. 

The  powers  of  public  corporations  are 
either  express,  implied,  or  incidental.  And 
except  as  to  such  powers  as  are  incidental, 
the  charter  itself,  or  the  general  law  under 
which  they  exist,  is  the  measure  of  the 
authority  to  be  exercised.  They  have  no 
inherent  jurisdiction,  like  the  State,  to 
make  laws,  or  adopt  regulations  of  govern- 
ment. They  are  governments  of  enumerated 
powers,  acting  by  a  delegated  authority ; 
so  that  while  the  State  Legislature  may 
exercise  such  powers  of  government,  within 
the  description  of  legislative  power,  as  are 
not  expressly  or  impliedly  prohibited,  the 
local  authorities  can  exercise  those  only 
which  are  expressly  or  impliedly  conferred, 
and  such  as  are  incidental,  subject  to  such 
regulations  and  restrictions  as  are  annexed 
to  the  grant.     Cooley  192. 


,   With  these  general  principles  in  view,  we 
will  now  enquire,    whether  the  charter  of 
the  City  of  Richmond  invests  the  munici- 
pality with  power  to  impose  the  tax 

468  ^complained  of.  And  then  if  such 
power  is  conferred,  has  it  been  prop- 
erly exercised  in  this  case?  By  section  69 
of  the  charter,  sep.  acts  of  1869-70  p.  138, 
it  is  provided  that,  **For  the  execution  of 
its  powers  and  duties  the  city  council  may 
raise  annually,  by  taxes  and  assessments 
in  said  city,  such  sums  of  money  as  they 
shall  deem  necessary  to  defray  the  expenses 
of  the  same,  and  in  such  manner  as  they 
shall  deem  expedient,  in  accordance  with 
the  laws  of  this  State  and  of  the  United 
States."  This  clause  confers  the  general 
power  of  taxation,  except  only  as  it  may 
be  limited  by  the  laws  of  the  State  and  the 
United  States ;  and  includes  all  powers  and 
subjects  of  taxation.  And  as  to  tiie  manner 
of  laying  the  tax,  the  council  is  invested 
with  full  discretion.  And  they  are  author- 
ized to  lay  a  tax  to  defray  the  expenses  of 
the  city  to  an  amount  which  they  may  deem 
necessary.  It  seems  to  me  that  this  lan- 
guage is  broad  enough  to  embrace,  not  only 
a  tax  on  real  and  personal  property,  bat 
every  other  description  of  tax  which  the 
council  might  deem  necessary  and  proper, 
unless  its  meaning  is  limited  and  circum- 
scribed by  what  follows. 

The  clauses  of  this  section  which  follow, 
are  evidently  designed  to  restrict  the  un- 
limited power  of  taxation  given  by  the 
clause  which  has  just  been  recited,  to  a 
certain  extent,  by  prohibiting  certain  tax- 
ation which  would  have  been  included  in 
the  power  given,  if  not  thus  restricted,  to 
wit,  on  city  bonds,  or  capital  invested  in 
real  estate,  or  in  manufactures  outside  the 
limits  of  the  city,  although  the  persons 
engaged  in  such  business  or  manufactures 
have  a  place  of  business  in  the  city,  upon 
the  stock  of  a  corporation  and  the  dividends 
thereof  at  the  same  time,  upon  any  capital, 
&c.,  employed  in  a  business  upon  whch  a 
license  or  other  tax  is  imposed. 

469  *These  are  the  only  limitations  as 
to  the  subjects  of  taxation ;  and  con- 
sequently the  power  of  taxation,  on  all  other 
persons  and  subjects  of  taxation,  is  given. 
The  other  restrictions  are,  as  to  the  mode 
or  manner  of  taxation ;  and  they  are,  that 
the  tax  on  property  shall  be  equal  and  nni- 
form^  that  capital  invested  in  business 
operations  shall  be  taxed  as  other  property; 
and  that  stocks  shall  be  asesssed  according 
to  their  market  value.  The  power  to  tax 
lawyers'  licenses  is  unquestionably  included 
in  the  general  power  given  by  the  first 
clause  of  this  section ;  and  there  is  nothing 
in  the  clauses  limiting  and  restricting  the 
general  power  which  exempts  them.  Is 
there  any  thing  in  the  next  section  which 
is  restrictive  of  this  power? 

This  section  does  not  employ  the  lan- 
guage of  restriction.  It  purports  to  give 
power,  not  to  abstract  or  to  withhold  it. 
It  gives  to  the  city  council  power  to  grant 
or  refuse  a  license  in  certain  cases,  and  to 
tax  the  license  when  given.    After  ennmer- 
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ating^  several,  it  adds  in  general  terms,  to 
''all  other  business  which  cannot  be  reached 
by  the  ad  valorem  system  under  the  pre- 
ceding- section,"  the  council  may  grant  or 
refuse  a  license,  and  tax  the  same  when 
granted.  I^awyers  are  not  named  among 
those  to  whom  licenses  may  be  granted  or 
refused,  and  taxed,  and  I  think  were  not 
intended  to  be  included.  They  could  not 
be  included  in  a  provision  to  authorize  a 
tax  upon  an  occupation  or  business  to  which 
the  council  might  grant  or  refuse  a  license ; 
for  a  lawyer  has  obtained  his  license  from 
the  State ;  and  it  is  not  within  the  province 
of  a  municipal  council  to  grant  it,  or  to 
take  it  away.  Yet,  whilst  a  lawyer's  license 
authorizes  him  to  practice  law  in  any  court 
of  the  commonwealth,  and  it  is  not  in  the 
power  of  any  municipality  to  deprive  him 
of  that  right,  or  to  take  away  his 
470  *license,  it  is  a  civil  right  and  privi- 
lege, to  which  are  attached  valuable 
immunities  and  pecuniary  advantages,  and 
is  a  fair  subject  of  taxation  by  the  State, 
or  by  a  municipal  corporation  where  he 
resides  and  enjoys  the  privilege.  It  is  a 
vested  civil  ripht ;  yet  it  is  as  properly  a 
legitimate  subject  of  taxation  as  property 
to  which  a  man  has  a  vested  right.  I  can- 
not perceive  that  there  would  not  be  as 
much  reason  for  saying  that  a  man's  prop- 
erty is  not  taxable,  because  he  has  a  vested 
right  to  it,  as  for  saying  that  a  lawyer's 
license  is  not  taxable,  because  he  has  a 
vested  right  to  it. 

I  am  of  opinion,  therefore,  that  the  power 
to  tax  a  lawyer's  license  is  included  in  the 
general  power  of  taxation  given  by  the  first 
clause  of  2  69 ;  and  that  it  is  not  taken  away 
by  any  thing  that  foUowii.  But,  if  I  were 
mistaken  in  this  view,  and  the  power  is 
not  given  by  the  69th  section,  it  is  given 
by  section  1. 

By  that  section  it  is  enacted  that  the  city 
of  Richmond,   for  all   purposes   for   which 
towns  and  cities  are    incorporated  in    this 
commonwealth,    shall   continue    to   be  one 
body  politic,  ''and  as  such  shall  have,  exer- 
cise and  enjoy  all   the  rights,  immunities, 
powers  and  privileges,  and  be  subject  to  all 
the  duties  now  incumbent  and  appertaining 
to  said  city  as  a  municipal  incorporation." 
Acts  of  1865-66,  p.  241.     By  section  68  of  the 
act  passed  February  7th,  1866,  then  in  force, 
it  is  enacted  that,    "For  the   execution    of 
its  powers  and  duties,  the   council  may  tax 
real  estate  in  the  city ;  all  personal  property 
therein,"    &c. ;  and   by    section   69,    "The 
council  may  tax  the  keepers  of  ordinaries, 
brokers,  lawyers,  physicians  and  dentists," 
&c.     It  appears,  then,  thai  the  corporation 
was  expressly  invested  with   power  to  tax 
lawyers  when,  and  before,  the  new  charter 
of  1870  was   granted ;  and   it   is   expressly 
enacted  in  the  1st  section  thereof,  that 
471      the  corporation  *bhall  have,   exercise 
and  enjoy  all  the   powers  then  apper- 
taining to  the  city  as  a  municipal  corpora- 
tion.    The  power  of   taxation   was  one  of 
its  most  important    powers,   and    could  be 
exercised  only   through  the  council.     This 
general  grant  of  power  seems  designed   to 


supply  any  omissions  which  might  be  made 
in  the  provisions  of  the  act  which  was  to 
follow.  So  that  the  corporation  would  be 
invested,  not  only  with  the  powers  expressly 
granted  therein,  but  also  with  all  other 
powers  with  which  it  was  then  invested  by 
previous  acts  of  the  I/egislature.  I  am  of 
opinion,  therefore,  upon  both  grounds, 
that  the  power  to  tax  lawyers  is  clearly 
given  by  the  charter.  It  only  remains  to 
enquire,  has  it  been  constitutionally  exer- 
cised in  this  case? 

By  an  ordinance  of  the  council,  the  law- 
yers of  Richmond  were  divided  into  six 
classes;  and  the  individuals  of  each  class 
were  assessed  with  a  certain  amount  of 
taxes;  and  a  committee  was  appointed, 
charged  with  the  duty  of  assigning  them  to 
the  class  to  which  they  respectively  be- 
longed. It  is  contended  that  the  council 
could  not  delegate  this  power  to  a  committee. 

That  the  power  of  taxation  is  an  impor- 
tant and  delicate  trust  confided  to  the  coun- 
cil, and  cannot  be  delegated  by  them  to  a 
committee  of  their  own  body,  or  to  any 
other  agency,  is  unquestionably  true.  It 
is  a  legislative  power;  and  when  granted 
to  a  municipality,  it  can  only  be  executed 
by  itself,  or  by  such  agencies  or  officers  as 
the  statute  has  pointed  out.  So  far  as  its 
functions  are  legislative,  it  rests  in  the 
discretion  and  judgment  of  the  municipal 
body  entrusted  with  it ;  and  that  body  can- 
not refer  the  exercise  of  the  power  to  the 
discretion  and  judgment  of  its  subordinates, 
or  of  any  other  authority.  Cooley,  p.  204, 
205,  and  cases  cited. 

But,  was  the    assignment  of  the  lawyers 
to  their  respective  classes  a  legislative 
472      function?    The   enactment  *that    the 
lawyers    should   be   divided   into   six 
classes,  and  that  a  tax  of  so   much    should 
be  levied  upon   each   individual   of  a  class, 
was  legislative,  and   was  performed  by  the 
council  itself.     Was  the  inquiry  as  to  which 
class    the    lawyers    should    be   respectively 
assigned,  and  the   assignment  of  them   to 
their   respective   classes,    a    legislative   or 
ministerial  act?    If  it  is  a  legislative  func- 
tion,   the    commissioners    of    the    revenue, 
under  a  delegated   authority   from  the  gen- 
eral assembly,  have  been  performing  yearly, 
without  question,  legislative  functions.     It 
is  a  service  which   could   not   be   well   per- 
formed by  the  legislative   body.     It   is  the 
function  of  a  commissioner,  in  order  to  the 
execution  of  a   legislative  act,  and  is  min- 
isterial; and    it    seems   to   me,    that  it  was 
competent    for   the    council  to   require  the 
service  to  be  performed  by  a  committee  of 
their  own   body,    as    well   as  by  a  commis- 
sioner, or  the  general  assessor.     And  it  was 
not  more   necessary   that  the  action  of  said 
committee  should  be  reported  to  the  council, 
and  have  its  confirmation,  than  that  similar 
duties   by    a   commissioner   of  the  revenue 
should  be  reported  to  and  confirmed  by  the 
Legislature  of  the  State.     But  the  tax  payer 
should  be  provided  with  ample  remedies  for 
redress,    if    he   has  been  aggrieved  by  the 
action  of  the  committee.     \^ether  the  rem- 
edy provided  in  this  case  by   the  ordinance 
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of  the  council  is  adequate  or  not,  there  is 
no  complaint  by  the  appellees  that  any  in- 
justice has  been  shown  to  them ;  and  it  is 
a  question,  it  seems  to  me,  for  the  council 
and  their  constituents,  and  does  not  come 
within  the  province  of  the  courts. 

It  is  objected,  also,  that  the  mode  of  as- 
certaining the  class  to  which  the  lawyers 
should  be  respectively  assigned,  was  uncer- 
tain and  wholly  inadequate  to  the  attain- 
ment of  justice,  and  vitiates  the  whole 
proceeding.  If  it  be  an  income  tax,  as  is 
contended  it  was  designed   to  be,  an 

473  ^assessment  was  necessary  to  ascer- 
tain what  was  the  income  of  the  law- 
yer to  be  taxed.  And  if  it  was  not  an 
income  tax,  but  a  license  tax,  that  is  a  tax 
on  the  civil  right  or  privilege  conferred  by 
the  license,  the  tax  ought  to  be  proportioned, 
as  nearly  as  practicable,  to  the  value  of  that 
right  and  privilege.  But,  exact  justice  and 
equality  are  not  attainable, and  consequently 
not  required.  Cooley  on  Con.  Lim. ;  Slaugh- 
ter's case,  13  Gratt.  767;  Eyre  v.  Jacob, 
sheriff,  14  Gratt.  422,  434,  435 ;  Gilkeson  v. 
Frederick  Justices,  13  Gratt.  577. 

I  do  not  think  it  was  intended  to  be  a  tax 
on  income.  The  classification  of  the  law- 
yers shows  this.  It  was  intended  to  be  a 
tax  on  the  civil  right  and  privilege.  And 
it  is  true  that  the  tax  ought  to  be  propor- 
tioned, as  nearly  as  practicable,  as  I  have 
said,  to  the  value  of  the  privilege.  Justice 
and  equality,  which  are  of  the  essence  of 
constitutional  taxation,  require  it.  The 
act  of  council  requiring  the  assignment  of 
the  lawyers  into  six  classes,  and  the  grada- 
tion of  the  tax  upon  them,  according  to  the 
class  to  which  they  were  respectively  as- 
signed, shows  an  intended  approximation 
to  equality ;  and  if  the  assignment  is  fair 
and  judicious,  as  nearly  attains  it  as  is 
perhaps  practicable  in  a  license  tax.  It  is 
true  that  the  principle  upon  which  this 
classification  is  made  by  the  5th  section  of 
the  ordinance,  which  is  in  relation  to  the 
classiiication  of  lawyers,  doctors,  &c.,  is 
not  in  terms  expressed.  The  3d  section  in 
relation  to  commission  merchants,  brokers, 
&c. ;  the  4th  section  in  relation  to  *' sellers 
by  wholesale  or  retail  of  wine  or  spirituous 
liquors;*'  the  7th  section  in  relation  to 
'^agents  or  sub-agents  of  any  insurance 
company  or  office,  whose  principal  office 
shall  be  located  out  of  the  city;"  and  the 
8th  section  in  relation  to  ^'express  compa- 
nies and  telegraph  companies,  having  a 
place  of  business  m  the  city,"  all  adopt  the 
method  of  classiiication,  as  in  the  5th 

474  section ;  nor  in  *either  is  the  principle 
expressly  stated  upon  which  the  class- 
ification shall  be  made.  If  the  tax  upon 
lawyers  is  unconstitutional  and  void,  upon 
this  ground  it  is  in  all  the  other  cases; 
which  would  be  disastrous  to  the  financial 
condition  of  the  city;  and  a  question  in- 
volving consequences  of  such  moment  ought 
to  be  well  considered  by  this  court,  before 
it  declares  those  ordinances  unconstitutional 
and  void,  on  this  ground. 

The  11th  section  provides,  **that  the  com- 
mittee   of  finance   shall   place  each  person 


and  firm,  employed  in  the  trade  or  business 
referred  to  in  sections  3,  4,  5,  7,  and  8,  in 
the  class  to  which  the  committee  shall  be 
of  opinion  such  person  or  firm  properly  be- 
longs, looking  to  all  the  circumstances  of 
the  case."  Now  while  it  is  not  expressed 
that  the  classification  shall  be  made  with 
reference  to  the  value  of  the  civil  right  or 
privilege  conferred  by  the  license,  that,  it 
seems  to  me  is  the  obvious  design  and  ob- 
ject of  the  classification,  and  would  be  so 
understood.  For  what  other  object  could  a 
classification  have  been  made,  than  to  at- 
tain justice  and  equality  as  nearly  as  prac- 
ticable by  levying  a  tax  proportionate  to 
the  value  of  the  privilege  to  the  party  taxed; 
and  it  is  to  this  end  that  the  committee  is 
instructed  **to  look  to  all  the  circumstances 
of  each  case. ' '  It  might  have  been  better 
to  have  expressed  the  object  and  design  of 
the  classification  as  a  guide  to  the  com- 
mittee ;  but  it  seems  to  me  it  is  manifest 
without  being  so  expressed.  And  the 
charter  expressly  invests  the  council  with 
full  discretion  to  raise  the  necessary  reve- 
nue, by  taxes  and  assessments,  '4n  such 
manner  as  they  shall  deem  expedient,  in 
accordance  with  the  laws  of  this  State  and 
the  United  States. ' '  I  am  not  aware  that 
these  provisions  of  the  ordinance  are  in 
conflict  with  any  law  of  the  State  or  the 
United  States.  That  the  discretion  reposed 
in  the  committee  may  be  abused  is  possible ; 

but    not   more    likely,  I    think,   than 
475      *that  the  same  power  might  be  abused 

by  a  commissioner  of  the  revenue. 
The  council  having  by  their  act  of  legisla- 
tion, required  the  lawyers  to  be  placed  in 
six  different  classes,  and  declared  what  tax 
should  be  paid  by  the  individuals  compos- 
ing each  class,  directed  one  of  its  most  im- 
portant standing  committees,  the  committee 
of  finance,  to  assign  them  respectively  to 
such  class  as  they  should  properly  belong. 
It  is  fair  to  presume,  that  this  committee 
is  composed  of  intelligent,  discreet,  and 
trust-worthy  gentlemen,  residing  in  differ- 
ent parts  of  the  city,  who  would  be  informed 
as  to  the  relative  standing  of  the  lawyers 
in  the  city,  and  the  extent  of  their  busi- 
ness, from  their  own  observation,  and  from 
reputation,  and  would  not  be  likely  to  err 
greatly  in  their  determination  as  to  which 
class  they  should  be  respectively  assigned. 
I  should  suppose  that  there  is  not  an  intel- 
ligent business  man  in  the  city  of  Rich- 
mond, such  a  one  as  should  be  selected  as 
a  councilman,  and  placed  on  the  committee 
of  finance,  who,  if  not  sufficiently  informed 
as  to  the  relative  practice  of  every  lawyer 
in  the  city,  could  not  get  sufficient  reliable 
information  by  inquiry,  to  enable  him  to 
determine,  with  reasonable  accuracy,  to 
which  of  the  six  classes  he  should  be  as- 
signed, especially  after  a  free  interchange 
of  views  with  the  other  members  of  the 
committee. 

It  is  true,  that  they  might  be  mistaken 
in  individual  instances,  which  I  should 
think,  however,  would  rarely  be  the  case. 
But,  as  such  mistakes  might  occur,  a  rem- 
edy   was   provided     for     correcting    them, 
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which  was  applied  in  this  case.  Now, 
whether  this  was  the  best  mode  for  the  at- 
tainment of  justice  in  the  classification  of 
the  lawyers,  it  is  not  for  me  or  the  court 
to  say.  But  I  cannot  perceive  that  it  is 
obnoxious  to  the  objections  urged  against 
it  in  argument ;  or  especially,  that  it  fur- 
nishes ground  for  avoiding  the  tax  by 
476  a  judgment  of  the  *court.  That  the 
confidence  reposed  in  the  committee 
might  be  abused,  is  possible.  But  it  is 
impossible  to  administer  government  with- 
out reposing  confidence  in  public  agents. 
A  reasonable  confidence  in  human  agents 
is  essential  to  society  and  to  the  conduct  of 
human  affairs ;  and  a  law  cannot  be  said  to 
be  unconstitutional  because  it  reposes  a 
confidence  in  public  agents  which  may  be 
abused. 

As  t>efore  said,  there  is  no  complaint  that 
the  tax  imposed  upon  the  appellees  in  this 
case  is  unequal  and  unjust.  I  apprehend 
the  case  was  made  in  order  to  have  an  im- 
portant principle  as  to  the  right  of  taxation 
settled,  for  the  benefit  of  all  concerned,  as 
well  as  the  immediate  parties  to  this  pro- 
ceeding. It  was  believed  that  in  this  as- 
sessment there  was  an  encroachment  upon 
the  constitutional  rights  of  citizens;  and 
this  proceeding  was  properly  instituted  to 
test  the  question.  From  the  best  consider- 
ation I  have  been  able  to  give  the  subject, 
my  mind  has  been  brought  to  a  different 
conclusion.  I  do  not  think  that  the  city 
council  have  exceeded  their  powers  in  the 
imposition  of  this  tax.  I  am,  therefore, 
of  opinion,  to  reverse  the  judgment  of  the 
court  below. 

MONCURB,  P.,  and  CHRISTIAN,  J., 
concurred  in  the  opinion  of  Anderson,  J. 

ST  APICES  and  BOULDIN,  Js.,  dis- 
sented. ' 

Judgment  reversed. 


477      *Murphy's  Adm'r  &  als.  v.  Carter  &  als. 

Absent,  Chhibtiaiv  and  Bouij>iir,  J8.* 

June  Term,  1878,  Wythevllle. 

Win— Admlntotrator— Bond. -Testator  dies  in  1880. 
By  his  will  he  fflves  certain  specific  and 
general  leiracieB.  and  then  directs  that  cer- 
tain land,  and  his  personal  property  shall  be 
sold,  which  with  debts  dne  shall  be  a  fund 
for  the  payment  of  his  debts.  An  administra- 
tor c.  t.  a.  qualifies  and  executes  a  bond  with 
sureties,  the  condition  of  which  only  binds  them 
for  the  faithful  administration  of  the  personal 
estate,  and  that  he  shall  "dsliver  all  the  lesracies 
contained  and  specified  in  said  wi)l."  He  sells  the 
land,  and  out  of  the  general  fund  pays  debts:  but 
upon  a  settlement  of  his  accounts  is  largely  in 
arrear.  Hkld: 
I.  Sane— Same— Same— Liability  of  Sureties. t— The 

sureties  are  not  liable  for  the  due  administration 

of  the  land. 

VuDQK  BouLDiN  had  been  counsel  in  the  cause. 
tAdmlntotrater— Bond— Liability    of   Suretlea.- See 

principal  case  cited  in  Strother  v.  Hull,  28  Gratt 
MB,  as  authority  for  the  proposition  that  the  sure- 
ties, on  a  bond  for  the  faithful  administration  of  the 


a.  Same— Same  — Same  — Interpretation  off  * 'De- 
liver. **— Though  the  condition  of  the  bond  does 
not  use  the  word  "pay"  but  only  "deliver,"  yet 
this  last  word  will  cover  the  general  as  well  as 
the  specific  legacies. 

3.  Same— Same— Mai-Admlnietration.— The  land  and 
personal  property  and  debts  being  made  one 
common  fund  by  the  testator,  it  was  not  mal- 
administration by  the  administrator  to  use  the 
proceeds  of  the  land  in  the  payment  of  debts. 

4.  Same— Realty— Pertoaalty— Applied  Pro  Rata  for 
Payment  of  Debts.— The  real  and  personal  fund 
should  be  applied  in  payment  of  debts  pro  rata 
according  to  their  respective  values. 

5.  Same— Same— Same— Same— How  Ascertained.— 

To  ascertain  the  amount  with  which  each  fund 
is  to  be  charged,  accounts  are  to  be  stated:  1st: 
Of  the  combined  fund  derived  from  the  sale  of 
the  real  estate  and  from  personalty.    2d:  The 

total  amount  of  legal  disbursements 
478  *made    out    of   both    funds.     8d:     What 

amount  of  the  combined  fund  was  derived 
from  real  estate  and  what  amount  from  per- 
sonal estate.  4th:  Then  to  ascertain  by  the  rule 
of  proportion,  what  part  of  the  disbursements 
have  been  made  out  of  the  land  fund:  and  by 
the  same  ratio,  what  proportion  of  the  balance 
due  from  the  administrator  is  chargeable  to  the 
land  fund,  and  what  proportion  is  to  be  charged 
to  the  personal  fund. 

6.  Wife,  a  DIstritetee— Husband,  Incompetent  Wit- 
ness, t— A  husband,  whose  wife  is  entitled  to  a  dis- 
tributive share  of  a  deceased  legatee  of  the 
testator,  is  not  a  competent  witness  to  prove  that 
certain  debts,  paid  by  the  administrator,  were 
paid  out  of  the  proceeds  of  the  land,  so  as  to 
increase  the  amount  for  which  the  sureties  are 
liable. 

7.  Same  —  Husband  —  Administrator — Incompetent 
Witness. t— The  administrator,  whose  wife  is  one 

personal  estate,  are  not  responsible  for  the  adminis- 
tration as  to  the  realty.  To  the  same  effect  see 
Burnett  v.  Harwell,  8  Leigh  80:  Hutcherson  v.  Plgg, 
8  Gratt  220.  See  also,  11  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  886. 

^Witnesses— Competency— Husband  and  Wife.— The 
proposition  laid  down  in  the  principal  case,  that  hus- 
bands and  wives  are  not  competent  witnesses  for 
or  against  each  other  has  been  approved  in  several 
subsequent  cases.  See  Statham  v.  Ferguson,  26 
Gratt  87;  Warwick  v.  Warwick,  31  Gratt  77.  and 
foot-note;  Perry  v.  Ruby,  81  Va.  328;  Dugger  v. 
Dugger.  84  Va.  188,  4  S.  £.  Rep.  174;  DeFarges  v. 
Ryland.  87  Va.  406, 12  S.  E.  Rep.  806. 

See  also,  on  this  point  Johnston  v.  Slater,  11  Gratt 
328:  William  &  Mary  College  v.  Powell,  12  Gratt  882; 
Steptoe  V.  Read,  19  Gratt  12;  Burton  v.  Mill,  78  Va. 
408;  Witz  V.  Osbum,  88  Va.  229,  2  S.  E.  Rep.  88;  Keagy 
V.  Trout  86  Va.  891,  7  S.  E.  Rep.  829. 

In  Hoge  V.  Turner,  96  Va.  629.  82  S.  E.  Rep.  291.  the 
court,  citing  among  others  the  principal  case,  said : 
"This  prohibition  against  the  competency  of  hus- 
band and  wife  to  testify  for  or  against  each  other  is 
not  confined  to  the  case  where  the  husband  or  wife 
is  a  party  to  the  record.  It  applies  equally  where  he 
or  she  is  not  a  party,  but  yet  has  an  interest  directly 
involved  in  the  suit  and  would,  therefore,  according* 
to  the  common  law,  be  incompetent  to  testify." 

But  though  one  of  them  is  a  party,  if  he  has  no 
interest  in  the  matter  in  controversy,  the  other  may 
testify.    See  Thomas  v.  SeUman,  87  Va.  688,  18  S.  £« 
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of  said  distributees,  Is  not  equally  Interested  on 
both  sides,  so  as  to  render  lilm  a  competent  vrit- 
ness  for  this  purpose. 

This  case  was  argued  in  Richmond  at  the 
March  term  of  the  court,  and  was  decided 
at  Wytheville.  It  was  a  suit  in  equity,  in 
the  Circuit  court  of  Halifax,  and  afterwards 
transferred  to  the  Circuit  court  of  Pittsyl- 
vania, brought  in  1845  by  Samuel  and  Phil- 
emon Carter,  infants,  by  their  next  friend 
Charles  B.  Taliaferro,  against  John  C. 
Cabiness,  adm'r  with  the  will  annexed,  of 
Samuel  Carter,  deceased,  and  his  sureties 
in  his  official  bond,  and  John  H.  Carter, 
the  brother  of  the  plaintiffs.  The  bill  sets 
out  the  will  of  their  father,  Samuel  Carter, 
the  provision  he  made  for  the  payment  of 
his  debts,  the  bequest  to  the  plaintiffs  and 
their  brother  John  C.  Carter,  the  qualifica- 
tion of  Cabiness,  as  adm'r  c.  t.  a.,  and  his 
bond;  and  prays  for  a  settlement  of  the 
administration  account  of  Cabiness,  and 
the  payment  of  their  legacies ;  and  for  gen- 
eral relief. 

The  facts  referred  to  in  the  bill,  are  stated 
in  the  opinion  of  Judge  Anderson  ;  and  he 
also  gives  the  material  facts  in  the  cause. 
It  is  only  necessary  to  add,  that  after  the 
decree  made  in  the  cause  in  1851  it 
479  was  several  *times  committed  to  a 
commissioner.  In  the  meantime 
Samuel  Carter,  jr.,  died,  and  his  adminis- 
trator and  Philemon  Carter  filed  an  amended 
bill,  in  which  they  charged  that  a  tract  of 
land  which  Cabiness  had  conveyed  to  Clai- 
borne H.  Barksdale,  in  trust,  to  indemnify 
his  sureties,  had  been  purchased  by  Cabi- 
ness, and  paid  for  in  part,  by  moneys  he 
had  received  upon  the  sale  of  the  estate  of 
his  testator.  They  alleged  that  Cabiness 
was  insolvent,  and  had  removed  to  Texas. 
And  they  prayed  that  the  land,  to  the 
amount  that  it  had  been  paid  for  out  of  the 
proceeds  of  the  real-  estate  of  Samuel  Carter, 
the  elder,  might  be  subjected  to  pay  it. 

Beverly  Barksdale,  one  of  the  sureties, 
answered  the  bill,  and  denied  that  the  land 
mentioned  in  the  amended  bill  was  pur- 
chased with  any  portion  of  the  assets  of  the 
estate  of  Samuel  Carter,  and  he  called  for 
strict  proof. 

After  the  reports  of  the  commissioners 
were  filed,  the  cause  came  on  to  be  finally 
heard  on  the  3d  of  November  1866,  when 
the  court  held  that  certain  credits  which 
had  been  allowed  to  the  sureties  for  pay- 
ments made  to  Bruce  and  the  sheriff  of 
Halifax,    were   paid  out  of  the  proceeds  of 

Rep.  146;  Hayes  v.  Mut.  etc.,  Ass'n,  76Va.226;  Farley 
T.  Tlllar.  81  Va.  276. 

But  the  common-law  disability  of  husband  and 
wife  to  testify  for  or  acainst  each  other  has  been 
removed  by  statute  in  Virginia,  save  in  certain 
specified  cases.  See  Va.  Code,  %  8846,  as  amended  by 
Acts  of  l807-*98  (PoL  Supt  §  8846a). 

In  Rlddell  v.  Johnson,  86  Gratt  187,  the  court 
citing-  the  principal  case,  said:  "The  rule  which 
excludes  a  party  to  the  record  as  a  witness  in  the 
cause  applies  to  all  cases  where  the  party  has  any 
interest  at  stake  in  the  suit,  although  it  be  only  a 
liability  for  costs,  and  excludes  a  t^rocluin  atni,  etc.*' 


the  sale  of  real  estate ;  and  that  they  were 
not  proper  credits  to  the  sureties,  who  were 
under  their  bond  only  liable  for  the  personal 
estate ;  and  having  made  a  statement  show- 
ing the  amount  of  these  credits  with  inter- 
est, rendered  a  decree  against  the  adm*r  of 
Cabiness,  and  his  sureties,  and  in  favor 
of  the  plaintiffs  and  John  H.  Carter,  to 
each  for  one-third  of  the  amount.  And  the 
court  also  held  that  $1,000  of  the  purchase 
money  of  the  land  conveyed  to  Barksdale, 
was  paid  out  of  the  real  estate  of  Samuel 
Carter;  and  directed,  unless  the  sureties 
paid  that  amount  with  interest,  the  land 
should  be  sold,  &c.  From  this  decree  the 
adm*r  of  James  Murphy  and  Banister 

480  Anderson,    one   of   the  sureties,  *ap- 
plied    to   this   court   for   an    appeal; 

which  was  allowed. 

Dabney,  Ould  A  Carrington,  for  the  ap- 
pellants. 

Jones  Sl  Bouldin,  and  Marshall,  for  the 
appellees. 

ANDERSON,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  suit  brought  by  legatees  against 
an  adm'r,  c.  t.  a.,  and  his  sureties,  tore- 
cover  their  legacies.  The  testator,  by  his 
will,  devised  certain  real  estate  to  each  of 
his  three  sons,  John  H.,  Samuel  and  Phile- 
mon ;  and  he  directs  that  other  real  estate 
particularly  designated,  shall  be  sold  by  his 
executors,  in  such  manner  as  they  shall 
deem  most  advisable ;  and  that,  at  the  end 
of  the  year,  all  his  perishable  estate  and 
crops,  together  with  four  negroes,  naming 
them,  shall  be  sold,  and  out  of  the  money 
arising  from  the  sales  of  all  the  above 
property  and  money  on  hand,  and  all  that 
may  be  due  him  at  the  end  of  the  year,  he 
directs  his  debts  to  be  paid;  and  should 
there  be  any  surplus  money,  after  paying 
his  debts,  he  gives  it  to  his  three  sons,  to 
be  equally  divided  between  them.  His  re- 
maining negroes  and  other  personal  estate, 
or  the  chief  part  of  it,  he  gives  to  his  wife 
and  daughters. 

The  will  was  admitted  to  probate,  at  a 
court  held  for  Halifax  county,  on  the  26th 
of  April  1836 ;  and  on  the  25th  of  July,  of 
the  same  year,  John  C.  Cabiness  qualified 
as  adm'r  c.  t.  a. ;  and  executed  a  bond  with 
his  sureties,  in  the  penalty  of  $60,000,  con- 
ditioned that  he  would  make  a  true  inven- 
tory of  the  goods,  chattels  and  credits  of 
the  decedent,  &c.,  and  the  same  goods, 
chattels  and  credits  would  well  and  truly 
administer  according  to  law,  and  make  a 
just  and  true  account  of  his  actings  therein, 
when  thereunto  required  by  said  court ;  and 
further,  that  he  would  well   and  truly 

481  deliver  all  the  legacies  contained  *and 
specified    in   the   said   will,  as  far  as 

the  said  goods,  chattels  and  credits  will 
extend,  according  to  the  value  thereof,  and 
as  the  law  shall  charge  him. 

The  bill  was  filed  in  1845,  by  Samuel 
Carter  and  Philemon  Carter,  in^nts  under 
the   age   of   twenty-one  years,  who  sac  by 
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their  next  friend  Charles  B.  Taliaferro, 
against  the  said  John  C.  Cabiniss  and  his 
sureties  and  John  H.  Carter  one  of  said 
legatees,  who  is  made  defendant ;  and  the 
prayer  is,  that  the  court  may  direct  a  set- 
tlement of  the  account  of  the  said  John  C. 
Cabiniss,  as  administrator  with  the  will 
annexed  of  Samuel  Carter  dec'd ;  and  that 
the  surplus,  after  satisfying  the  debts  due 
by  the  testator  at  his  death,  arising  from 
the  sale  of  the  lands  and  slaves  aforesaid, 
and  from  the  money  on  hand,  and  debts 
due  the  testator  at  his  death,  be  distributed 
amongst  the  plaintiffs,  and  John  H.  Carter, 
according  to  the  provisions  of  the  will; 
and  for  general  relief. 

In  the  progress  of  the  cause  a  reference 
was  made  to  a  master  to  state  the  adminis- 
tration account,  and  report  to  the  court. 
He  reported  a  balance  due  from  the  adm'r 
on  the  1st  of  September  1848  of  $7,322  81, 
principal,  and  $5,901  52  interest,  charging 
him  with  the  proceeds  of  the  real  estate  as 
well  as  personal;  and  $2,441  02  interest 
and  $2,022  66  principal,  deducting  the  real 
estate ;  to  which  he  states  should  be  added 
$750  principal,  and  $558  75  interest,  cash  al- 
leged to  have  been  retained  out  of  the  money 
left  on  hand  by  the  decedent,  by  John  H. 
Carter,  if  the  court  should  be  of  opinion 
that  he  is  chargeable  therewith.  The  whole 
thus  chargeable  on  the  personal  fund,  di- 
vided into  three  equal  parts,  gave  to  each 
of  the  legatees  $1,924  25,  of  which  $999  92 
was  interest,  and  $924  33  was  principal.  To 
this  report  the  plaintiffs  filed  various 
482  exceptions,  and  John  H.  Carter  *al8o 
excepted  to  the  item  of  $750,  and  in- 
terest thereon. 

On  the  12th  of  April  1851,  the  court  pro- 
nounced a  decree  in  the  cause,  overruling 
the  said  exception  of  John  H.  Carter,  and 
holding  that  the  sureties  of  John  C.  Caba- 
niss  as  adm'r  c.  t.  a.  of  Samuel  Carter,  are 
bound  for  the  faithful  administration  of 
the  personal  part  of  the  estate,  decreed 
against  the  adm'r  and  his  sureties,  in  favor 
of  each  of  the  plaintiffs,  the  sum  of 
$1,924  25,  with  interest  on  $924  33,  part 
thereof,  from  the  1st  day  of  September  1848 
till  paid.  It  is  also  adjudged  by  the  said 
decree,  that  the  sureties  are  not  bound, 
merely  by  reason  of  said  bond,  for  the  pro- 
ceeds of  the  real  estate  sold  by  the  admin- 
istrator. And  whether  they  are  bound  for 
so  much  thereof  as  may  have  been  paid  by 
the  adm'r  in  satisfaction  of  the  debts  of 
his  testator;  and  if  bound,  what  was  the 
amount  so  paid  out  of  the  proceeds  of  the 
sale  of  the  real  estate,  are  questions  which 
are  left  open  and  undecided  by  said  decree ; 
as  are  also  the  questions  arising  upon  the 
plaintiff's  exceptions  to  the  commissioner's 
report,  which  is  recommitted,  with  direc- 
tions to  the  commissioner  to  examine  said 
exceptions,  and  to  report  thereon ;  who  is 
also  directed  to  state  the  account  between 
John  H.  Carter  and  the  adm'r,  and  to  report 
the  same. 

It  was  earnestly  contended  by  appellant's 
counsel,  that  if  the  adm'r  applied  proceeds 
of  the  sale  of  lands  to  the  payment  of  debts. 


the  sureties  are  entitled  to  the  benefit  of 
such  payments.  This  raises  a  question 
which  was  undecided  by  the  said  decree, 
and  may  be  considered  now. 

The  argument  that  the  sureties  cannot  be 
held  bound  upon   their  bond,  for  any   mis- 
application  of   the   proceeds  of  the  sale  of 
lands,  is  undoubtedly   true.     But  the  claim 
is  not  to  hold   them   responsible  for  a 

483  misapplication  of  *that  fund.  It  was 
no  misapplication,  to  apply  it  in  pay- 
ment of  debts ;  for  the  sale  of  the  land  was 
required  by  the  will,  to  raise  a  fund,  which, 
together  with  the  personal  fund,  should  be 
applied  to  that  purpose.  Such  application 
of  it  was  no  default  on  the  part  of  the 
adm'r,  and  consequently  could  devolve  no 
liability  on  his  sureties  therefor.  Nor  can 
they  be  held  responsible  for  his  failure  to 
apply  the  proceeds  of  the  land  sold,  to  the 
payment  of  debts,  as  the  law  then  stood, 
as  they  only  undertook  for  the  proper  ad- 
ministration of  the  ^^goods,  chattels  and 
credits. "  But  that  does  not  seem  to  remove 
the  difficulty  or  to  meet  it.  The  sureties 
undertook  that  the  administrator  should 
apply  the  personal  fund  to  the  payment  of 
debts ;  and  the  surplus,  if  any,  to  the  pa^^- 
ment  of  legacies.  It  was  argued  that  the 
bond  which  they  executed,  only  requiring 
them  in  terms  to  **deliver"  legacies,  and 
omitting  the  word  **pay,"  should  be  taken 
to  bind  them  only  to  deliver  the  specific 
legacies  bequeathed  by  the  will,  of  which 
there  are  several,  and  which  it  was  appro- 
priate to  require  to  be  delivered;  as  the 
specific  thing,  not  money,  was  bequeathed ; 
and  therefore  it  would  have  been  wholly 
inappropriate  to  have  required  it  to  be  paid ; 
and  the  term  **delivered"  was  used  as  ap- 
plicable to  such  legacies;  and  the  word 
**pay"  being  omitted,  which  only  would  be 
appropriate  to  the  legacies  sought  to  be 
recovered  by  this  suit,  it  is  fair  to  presume 
that  the  sureties  intended  only  to  be  bound 
for  the  application  of  the  fund  in  payment 
of  debts,  and  for  the  delivery  of  the  specific 
legacies,  and  not  for  the  payment  of  lega- 
cies out  of  the  fund  created  for  the  payment 
of  debts  and  legacies  over,  if  there  should 
be  a  surplus.  But,  although  the  term  '*pay" 
would  be  more  appropriate  in  reference  to 
monied  legacies,  and  would  not  be  at  all 
appropriate   in    relation   to   legacies  which 

were    not    pecuniary,    yet    the    word 

484  **deliver''  is  applicable  to  both  *sort8 
of  legacies.     And  it  would  be  too  rigid 

a  construction  to  say  that  an  obligation  to 
deliver  legacies,  some  of  which  were  pecu- 
niary, and  others  specific,  did  not  bind  the 
obligor  to  the  payment  of  the  pecuniary 
legacies.  We  adhere,  therefore,  to  the  as- 
sumption that  the  sureties  undertook  that 
the  administrator  should  faithfull3'  ^ppij 
the  personal  fund  to  the  payment  of  debts, 
and  the  surplus,  if  any,  to  the  payment  of 
legacies.  And  they  are  undoubtedly  re- 
sponsible for  any  default  of  the  adminis- 
trator therein. 

It  was  claimed  by  the  plaintiffs  in  the 
court  below,  that  certain  disbursements 
made   by    the    adm'r  were  made  out  of  the 
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proceeds  of  the  sale  of  real  estate,  to  wit : 
amount  paid  sheriff  of  Halifax  $720,  on  the 
27th  of  March,  1838 ;  amount  paid  Bruce  & 
Thomas,  26th  of  January  1841,  $714.07;  and 
amount  paid  James  Bruce,  26th  of  December 
1836,  $825;  and  that  these  disbursements 
were  improperly  credited  to  the  sureties,  in 
the  account  which  formed  the  basis  of  the 
decree  of  12th  of  April  1851;  and  that, 
therefore,  they  were  entitled  to  a  decree 
against  the  sureties  for  those  sums,  with 
interest  on  them  severally ;  and  in  support 
of  their  pretension,  they  relied  upon  the 
depositions  of  John  C.  Cabaniss  and  Thomas 
D.  Neal,  which  are  excepted  to  by  the  sure- 
ties, upon  the  ground  of  incompetency,  and 
upon  other  grounds.  The  record  does  not 
show  that  the  court  decided  the  question 
raised  by  the  exceptions,  as  to  the  compe- 
tency of  these  witnesses,  but  the  final  decree 
is  for  the  said  sums  against  the  sureties, 
with  interest  upon  them  from  the  several 
dates  of  disbursement  until  payment. 

It  is  shown  by  the  record  that  the  first 
item  above  mentioned,  $720,  was  not  cred- 
ited to  the  adm*r  in  the  account  which 
formed  the  basis  of  the  decree  of  the  12th 
of  April  1851,  and  that  the  securities  did 
not  get  the  benefit  of  a  credit  therefor, 
by  said  decree.  It  was,  therefore, 
485  *clearly  error  to  decree  against  them 
for  that  amount.  But  as  to  the  whole, 
if  the  depositions  of  Cabaniss  and  Neal  are 
excluded,  the  evidence  does  not  show  that 
the  said  disbursements  were  made  out  of 
the  proceeds  of  land  sales.  It  is  material, 
therefore,  to  enquire  whether  those  wit- 
nesses were  competent. 

Both  witnesses  married  daughters  of 
Samuel  Carter,  the  elder,  deceased,  and  sis- 
ters of  Samuel  Carter,  jr.,  who  was  one  of 
the  plaintiffs  in  this  suit,  and  died  since  its 
institution,  without  issue  and  unmarried, 
both  of  his  said  sisters  surviving.  They 
were,  consequently,  heirs  and  distributees 
of  his  estate,  and  are  entitled  to  a  distribu- 
tive share  of  whatever  recovery  his  admin- 
istrator may  have  against  the  sureties  of 
John  C.  Cabaniss  in  this  suit;  and  are, 
consequently,  directly  interested  in  swelling 
the  amount  of  that  recovery. 

The  general  rule  of  the  common  law  is, 
that  a  party  to  the  record  in  a  civil  suit 
cannot  be  a  witness,  either  for  himself  or 
for  a  co-suitor  in  the  cause.  And  the  rule 
of  the  Roman  law  was  the  same.  1  Greenl. 
Bv.  {  329.  The  rule  applies  to  all  cases 
where  the  party  has  any  interest  at  stake 
in  the  suit,  although  it  be  only  a  liability 
to   costs,    and  excludes  a  prochein  ami,  a 

fuardian,  an  executor,  or  adm'r,  Sec.  Ibid. 
347.  And,  we  apprehend,  prevailed  in 
courts  of  chancery,  as  well  as  in  courts  of 
law;  though  in  the  former  parties,  to  the 
record  are  subject  to  examination  as  wit- 
nesses, much  more  freely  than  at  law.  In 
chancery  the  plaintiff  may  obtain  an  order, 
as  of  course,  to  examine  a  defendant,  and 
a  defendant  a  co-defendant ;  but  it  must  be 
upon  affidavit,  not  only  that  he  is  a  mate- 
rial witness,  but  also  that  he  is  not  inter- 
ested on  the  side  of  the  party   seeking  his 


testimony  in  the  matter  to  which  it  is  pro- 
posed   to   examine   him.     The   rule    as  to 
trustees,  executors,    and  other  fiduciaries, 
has  been  changed  by   statute   in  Vir- 

486  ginia,  which   provides  *that  no  trus- 
tee, executor,  or  other  fiduciary,  shall 

be  incompetent  as  a  witness  in  any  case, 
by  reason  only  of  his  being  a  party  thereto, 
or  of  his  being  liable  for  costs  in  respect 
thereof ;  but  if  liable  to  costs  he  shall  not 
be  competent,  unless  some  person  undertake 
to  pay  the  same.  Code  of  1849,  p.  663,  {{ 
17  &  18.  In  this  case  John  C.  Cabaniss 
was  liable  for  costs,  and  it  does  not  appear 
that  any  one  had  undertaken  to  pay  the 
same.  But  we  do  not  propose  to  consider 
the  question  of  his  competency,  upon  the 
ground  of  his  being  a  party  to  the  suit,  and 
liable  for  costs.  It  will  be  seen  that  the 
statute  does  not  remove  the  objection  to 
his  competency  upon  the  ground  of  interest, 
except  only  as  to  his  being  liable  for  costs. 
And  we  hold  that  he  was  incompetent  if  he 
had  an  interest  in  the  recovery  against  the 
sureties,  and  his  testimony  tended  to  swell 
that  recovery.  That  such  was  its  tendency 
is  unquestionable.  Had  he  no  right  or  in- 
terest in  the  distributive  share  of  his  wife? 
According  to  the  principles  enunciated 
by  this  court,  in  Dold's  Trustee  v.  Geiger's 
Adm'r,  2  Gratt.  98,  he  had  an  appreciable 
vendible  interest  therein,  during  coverture. 
Not  an  absolute  title,  but  a  legal  right  jure 
mariti,  the  possession  being  recovered  dur- 
ing coverture ;  but  charged  with  the  equity 
of  the  wife  to  a  settlement.  Judge  Stanard, 
who  delivered  the  opinion,  in  which  the 
other  judges  concurred,  in  that  case,  says: 
**The  interest  of  the  wife  is  an  equity,  and 
covers  so  much  of  the  property  as  may  be 
necessary  to  satisfy  her  equity,  and  that 
of  the  husband  is  legal  jure  mariti  to  the 
surplus."  **Such  are  the  respective  inter- 
ests of  husband  and  wife,  if  the  possession 
be  recovered  during  coverture ;  and  if  before 
the  recovery,  or  the  judicial  ascertainment 
or  recognition  of  those  rights,  the  coverture 
ceases  by  death,  then  in  effect  the  beneficial 
interest  devolves  on  the  survivor;  to  the 
wife  surviving,  by  virtue  of  her  legal 

487  right  of  survivorship;  *to  the  hus- 
band, by  virtue  of  his  right  of  ad- 
ministration to  his  wife.  Both  the  husband 
and  wife  had  a  direct  interest  in  swelling 
the  recovery  against  the  sureties. 

But  it  is  contended  that  inasmuch  as 
Cabaniss  was  liable  for  whatever  recovery 
might  be  had  against  his  sureties,  his  tes- 
timony to  swell  the  recovery  against  them 
was  against  his  own  interest;  and  that 
whilst  he  had  an  interest  in  the  right  of 
his  wife,  he  had  a  preponderating  interest 
adversely,  which  rendered  him  competent. 
The  testimony  of  the  adm'r  is  not  against 
himself.  It  has  no  tendency  to  swell  the 
amount  of  the  recovery  against  himself. 
That  is  not  affected  by  his  testimony,  for 
he  is  responsible  for  the  whole  amount  of 
assets  which  came  into  his  hands,  whether 
derived  from  the  real  or  personal  estate. 
The  amount  of  the  recovery  against  him 
will  be  the  same,  whether  his  testimony  is 
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excluded  or  not.  He  does  not,  therefore, 
testify  against  his  interest.  His  liabilities 
are  not  increased  by  his  testimony,  while 
his  sureties  are ;  and  it  tends  to  swell  the 
recovery  against  them,  in  which  he  and 
his  wife  have  both  a  direct  interest.  We 
do  not  think,  therefore,  that  his  interest 
was  neutralized.  Nor  do  we  think  that  he 
was  a  competent  witness  against  his  sure- 
ties, whose  interest  was  adverse  to  his, 
because  of  his  fiduciary  relation  to  the 
plaintiffs,  who  were  entitled  to  a  disclosure 
of  his  acts  and  doings  in  his  fiduciary 
character.  It  seems  to  me,  therefore,  that 
he  was  incompetent,  on  the  ground  of  his 
own  interest  jure  mariti. 

But  his  wife  would  have  been  clearly  in- 
competent as  a  witness.  And  it  is  an 
established  principle  that  when  the  husband 
or  wife  is  not  a  party  to  the  record,  but  yet 
has  an  interest  directly  involved  in  the 
suit,  and  is  thereby  incompetent  to  testify, 
the  other  is  also  incompetent.  It  is  also 
held,    that    the   husband  cannot  be  a 

488  *witness   for  or  against  his   wife,  in 
a  question  touching  even  her  separate 

estate,  in  which  he  has  no  interest.  1 
Greenl.  EJv.  {  341 ;  Ex  parte  James,  1  P. 
Wms.  R.  611;  1  Burr.  R,  424;  Davis  v. 
Dinwoody,  4  T.  R.  678 ;  Snyder  v.  Snyder, 
6  Binn ;  Lrangley  v.  Fisher,  5  Beav.  R.  443. 

We  are  of  opinion,  therefore,  that  neither 
John  C.  Cabaniss  nor  Thomas  D.  Neal  was 
a  competent  witness  in  this  case  to  swell 
the  recovery  against  the  sureties;  and  that 
excluding  their  testimony,  it  does  not  ap- 
pear from  the  record  what  disbursements 
were  made  out  of  the  realty,  and  what  were 
made  out  of  the  personalty;  and  that  there 
is  error  in  the  decree  in  charging  the  sure- 
ties with  said  sums,    and  interest  thereon. 

But  the  sureties  are  not  entitled  to  be 
credited  by  the  whole  disbursement  made 
out  of  the  proceeds  of  land  sales,  and  from 
the  personal  estate.  They  are  responsible 
for  the  true  and  faithful  administration  of 
the  personal  fund.  But  that  was  mixed 
with  the  proceeds  of  the  land  sales.  The 
testator  by  his  will  blended  both  into  one 
common  fund,  for  payment  of  debts  and 
legacies  over.  And  the  sureties  of  the 
adm'r,  are  only  bound  for  the  true  and 
faithful  administration  of  so  much  of  this 
common  fund,  as  was  derived  from  the 
personal  estate.  The  administrator  is 
clearly  chargeable  with  the  whole  amount 
of  his  receipts,  whether  derived  from  land 
or  personalty.  But  such  is  not  the  respon- 
sibility of  his  sureties.  They  are  only  re- 
sponsible for  the  personal  part  of  the  fund 
which  came  into  the  hands  of  the  adminis- 
trator, and  should  be  credited  by  disburse- 
ments made  out  of  the  personal  fund.  The 
money  with  which  the  disbursements  were 
made,  having  been  derived  both  from  land, 
with  which  the  sureties  are  not  chargeable, 
and  from  personal  estate,  with  which  they 
are  chargeable,  it  would  not  be  right  to 
give  the  sureties  credit  for  the  whole 
amount   of    disbursement.      But    the 

489  *fund  derived   from    the   realty,   and 
personalty  being  mixed  and  blended. 


out  of  which  the  disbursements  were  made, 
upon  what  principle,  or  by  what  rule,  can 
it  be  ascertained,  what  part  of  the  disburse- 
ments shall  be  credited  to  the  real  estate, 
and  what  to  the  personal  estate,  and  the 
extent  of  the  sureties*  responsibility  ? 

In  Elliott  V.  Carter  &  al.,  9  Gratt.  541, 
583,  Lree,  J.,  in  whose  opinion  the  other 
judges  concurred,  says :  It  seems  to  be  set- 
tled that  though  personal  property  is  appli- 
cable to  the  payment  of  debts  before  real 
property,  when  neither  species  is  expressly 
charged  by  the  terms  of  the  will ;  yet  when 
both  are  equally  and  expressly  charged 
they  stand  on  the  same  footing,  and  each 
must  contribute  its  rateable  share  to  the 
common  burden.  9  Gratt.  citing  Dunk  v. 
Fenner,  2  Russ  &Mylne557, 13Cond.,  Eng. 
Ch.  R.  170 ;  Roberts  v.  Walker,  1  Russ  & 
Mylne  752,  4  Cond.  Eng.  Ch.  R.  644 ;  Kidney 
V.  Cousmaker,  1  Ves.  jr.  R.  444;  3  Beavan 
479  &  576.  Again,  when  the  will  creates  a 
mixed  and  general  fund  from  the  proceeds 
of  real  and  personal  estate,  and  directs  that 
fund  to  be  applied  in  payment  of  debts  and 
legacies,  they  shall  answer  the  prescribed 
purpose  pro  rata,  according  to  their  re- 
spective values.  Lt.  Thurlow  says,  when  a 
testator  combines  real  estate  with  personal, 
generally  the  burdens  of  the  personal  estate 
would  also  be  placed  on  the  estate  combined 
with  it. 

This  just  principle,  it  seems  to  me,  is 
applicable  to  this  case.  The  legatees  are 
entitled  to  subject  the  whole  fund  in  the 
hands  of  the  administrator,  after  the  pay- 
ment of  debts,  to  the  payment  of  their  leg- 
acies. That  fund  was  derived  in  part  from 
the  sale  of  real  estate,  and  in  part  from  the 
sale  of  personal  estate,  moneys  in  hand, 
and  collected  from  debts  due  the  testator. 
The  latter  is  secured,  the  former  is  not. 
But  both  funds  were  so  mixed  and  blended 
that  it  cannot,  with  any  certainty,  be 
490  ascertained  *what  debts  were  paid 
out  of  the  one  fund,  and  what  were 
paid  out  of  the  other;  nor,  consequently, 
what  part  of  the  funds  which  the  adm*r 
retains  and  is  undisbursed  was  derived  from 
the  one  source,  which  is  secured,  and  how 
much  from  the  other  source,  which  is  not 
secured.  It  would  seem,  therefore,  to  be 
just  and  equitable,  both  to  the  legatees  and 
the  sureties,  that  the  balance  of  the  com- 
mon fund,  in  the  hands  of  the  administra- 
tor, shall  answer  the  prescribed  purpose, 
pro  rata,  according  to  their  respective 
values;  upon  the  principle  that  they  were 
alike  chargeable  with  the  payment  of  the 
debts  in  that  ratio. 

We  are  of  opinion,  therefore,  that  this 
cause  shc^ld  go  back  to  a  commissioner, 
who  should  be  instructed  to  ascertain — 1st: 
What  is  the  amount,  on  the  1st  of  Septem- 
ber, 1848,  (the  period  taken  by  the  decree  of 
the  12th  of  April,  1851,  for  distribution) 
of  the  combined  fund,  derived  from  the  sale 
of  real  estate  and  from  personalty  which 
came  into  the  hands  of  the  administrator. 
2d :  The  total  amount  of  legcil  disbursements 
made  out  of  the  combined  fund.  3d :  What 
amount  of  the  combined  fund  was  derived 
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from    real   estate,    and   what   amount    was 
derived  from  personal  estate. 

4th.  He  should  then  ascertain  by  the 
rule  of  proportion,  what  part  of  the  dis- 
bursements which  have  been  made,  was 
made  out  of  the  land  fund,  and  what  part 
was  made  out  of  the  personal  fund.  And 
by  the  same  ratio,  he  should  ascertain  what 
proportion  of  the  balance  due  from  the 
adm'r  on  the  said  1st  day  of  September 
1848,  is  charg^eable  to  the  land  fund,  and 
what  proportion  is  charg'eable  to  the  per- 
sonal fund.  And  one-third  of  the  amount 
so  chargeable  to  the  personal  fund,  with 
interest  on  the  principal  sum  thereof,  from 
the  1st  day  of  September  1848,  is  due  from 
the  sureties  to  each   of   the  three  legatees, 

the  sons  of  Sam'l  Carter  the  elder, 
491      dec'd,  *or  his  representative,  subject 

to  a  credit  for  the  amount  of  the  decree 
of  12th  of  April  1851,  in  favor  of  either  of 
them,  and  for  any  payments  which  may 
have  been  made  to  them  respectively,  by 
the  said  administrator,  or  his  sureties,  or 
by  either  of  them  not  embraced  in  said 
decree. 

The  amended  bill  charges  that  John  C. 
Cabaniss,  the  adm'r,  applied  a  portion  of 
the  proceeds  of  the  land  sales  to  the  pur- 
chase of  a  tract  of  land  for  himself,  which 
he  afterwards  conveyed  in  trust  to  Claiborne 
H.  Barksdale,  to  indemnify  his  sureties  in 
his  administration  bond;  and  the  bill  seeks 
to  subject  that  land  to  the  payment  of  the 
balance  due  from  the  adm*r  on  account  of 
the  proceeds  of  the  real  estate  which  came 
into  his  hands.  The  answer  of  Beverly 
Barksdale  denies  the  allegation  that  said 
land  was  paid  for  by  Cabaniss  out  of  the 
assets  of  the  estate;  and  calls  for  strict 
proof. 

The  only  evidence  to  support  the  said 
allegation  of  the  amended  bill,  is  the  testi- 
mony of  John  C.  Cabaniss  and  Thomas  D. 
Neal,  both  of  whom  are  interested  witnesses, 
and  incompetent  to  give  testimony  in  the 
cause,  as  has  been  shown.  The  allegation 
that  John  C.  Cabaniss  purchased  and  paid 
for  the  land  in  question  out  of  the  trust 
fund,  being  positively  denied  by  the  an- 
swer, and  being  unsupported  by  legal  tes- 
timony, it  was  error  to  subject  it  to  sale  to 
satisfy  the  balance  due  the  legatees  from 
the  administrator  from  the  proceeds  of  the 
sales  of  real  estate.  And  the  same  is  liable 
to  sale  for  the  indemnity  of  the  sureties, 
according  to  the  terms  of  the  deed  from 
John  C.  Cabaniss,  in  trust  to  Claiborne  H. 
Barksdale.  We  are  of  opinion,  therefore, 
to  reverse  the  decree  of  the  13th  of  Novem- 
ber 1866 ;  and  that  the  cause  should  be  re- 
manded to  the  Circuit  court  of  Pittsylvania, 
for  further  proceedings   to  be  had  therein, 

in  conformity  with  this  opinion. 
492         *The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons 
assigned  in  writing  and  filed  with  the  rec- 
ord, that  the  decree  of  the  Circuit  court  of 
Pittsylvania  of  the  13th  of  November  1866, 
is  erroneous.  It  is  therefore  considered 
that  the  same  be  reversed  and  annulled ; 
and  that  the  appellees,   Charles  Lr.    Powell, 


sheriff  of  the  county  of  Pittsylvania,  and 
as  such  adm'r  of  Samuel  Carter,  dec'd,  out 
of  the  assets  of  his  intestate  unadminis- 
tered,  and  Philemon  B.  Carter  and  John  H. 
Carter  do  pay  to  the  appellants  their  costs 
expended  in  the  prosecution  of  their  appeal 
here.  And  the  cause  is  remanded  to  the 
said  Circuit  court  to  direct  an  account,  with 
instructions  to  the  commissioner  to  ascer- 
tain and  report— First :  What  is  the  amount 
on  the  1st  of  September  1848,  of  the  com- 
bined fund  derived  from  the  sale  of  real 
estate,*  and  from  personalty,  which  came 
into  the  hands  of  the  administrator. 

Second;  The  total  amount  of  legal  dis- 
bursements made  out  of  the  combined  fund. 

Third:  What  amount  of  the  combined 
fund  was  derived  from  real  estate,  and 
what  amount  was  derived  from  the  personal 
estate. 

Fourth :  Then  to  ascertain  by  the  rule  of 
proportion,  what  part  of  the  disbursements, 
which  have  been  made,  was  made  out  of 
the  land  fund ;  and  by  the  same  ratio,  what 
proportion  of  the  balance  due  from  the 
adm'r  on  the  said  1st  day  of  September  1848, 
is  chargeable  to  the  land  fund,  and  what 
proportion  is  chargeable  to  the  personal 
fund.  And  one-third  of  the  amount  so 
chargeable  to  the  personal  fund,  with  in- 
terest on  the  principal  sum  thereof,  from 
the  1st  day  of  September  1848,  is  due  from 
the  sureties  to  each  of  the  three  legatees,  the 
sons  of  Samuel  Carter,  the  elder,  dec*d, 
or  his  representative,  subject  to  a  credit 
493  for  the  amount  of  the  decree  *of  12th 
of  April  1851,  in  favor  of  either  of 
them,  and  for  any  payments  which  may 
have  been  made  by  them  respectively,  by 
the  said  adm'r  or  his  sureties,  or  by  either 
of  them,  not  embraced  in  said  decree;  and 
for  further  proceedings  to  be  had  therein  in 
conformity  with  the  principles  declared  in 
the  opinion  of  this  court  filed  with  the  rec- 
ord, in  order  to  a  final  decree;  in  which 
proceedings,  the  sureties  are  to  be  allowed 
the  proceeds  of  the  sale  of  the  tract  of  land 
conveyed  by  John  C.  Cabaniss  to  Claiborne 
H.  Barksdale,  for  their  indemnity  as  his 
sureties,  according  to  the  terms  of  said 
deed  of  trust. 

Decree  reversed. 


494       «Hudgins  v.  Lanier,'Bro.  &  Co. 

June  Term,  1878,  Wythevlllc. 

Judgments— Deed  of  Assiffmnent— Decree  to  Sell  Lead- 
Private  Sales.— Judgments  are  recovered  airain*' 
H  and  docketed.  He  afterwards  makes  a  deed  In 
whicb  his  wife  joins,  conveyinir  certain  real  esttte 
to  T,  in  trust  to  sell,  upon  the  demand  of  a  majority 
of  his  creditors,  and  pay  his  debts  ratably:  bntif 
any  have  obtained  Hens,  they  to  be  first  paid.  He, 
at  the  same  time,  conveys  toT,  other  real  estate, 
in  trust  for  the  separate  use  of  his  wife,  stated 
upon  the  express  consideration  of  ezecntinir  the 
first  deed.  The  deed  does  not  name  any  creditor 
or  enumerate  the  debts.  L,  one  of  the  judgment 
creditors,  files  a  bill  to  enforce  the  payment  of  tls 
debt.    He  says  he  does  not  mean  to  give  np  any 
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rUrlit  he  has,  but  Is  wtUinc  to  proceed  first  against 
the  land  conreyed  in  the  deed.  He  makes  H,  T, 
and  the  judgment  creditors  defendants:  and  the 
bill  is  taken  for  confessed  as  to  all  the  defendants. 
A  commissioner  states  the  debts  of  the  Judgment 
creditors,  and  there  is  no  exception  to  the  report; 
and  there  is  a  decree  appointing  commissioners  to 
sell  the  land  conveyed  in  the  deed,  at  auction:  but 
with  the  consent  of  H  there  may  be  a  private  sale. 
H  negotiates  with  R  for  a  sale  of  a  part  of  the  prop- 
erty at  $4,500,  which  he  proposes  to  the  commis- 
sioners, and  they  are  disposed  to  accept  the  offer; 
but  before  it  is  closed,  M  offers  96,000;  and  then  H 
protests  affainst  the  sale  to  M.  and  insists  it  shall 
be  sold  at  auction;  butR  declining  to  give  more, 
the  commissioners  accept  the  offer  of  M,  and  H 
excepts  to  the  report.  H  then  files  his  answer, 
insisting  thatT  shall  elect  whether  he  will  proceed 
under  his  Judgment  lienor  under  the  deed;  and 
insists  that  under  the  deed,  only  a  majority  of  the 
creditors  could  direct  a  sale.  And  he  files  a  peti- 
tion saying  that  R  had  offered  86,100  for  the  prop- 
erty; and  proposing  to  give  bond  and  security,  that 
if  accepted,  the  offer  will  be  complied  with  in  five 
days  after  the  rising  of  the  court.    Hxld: 

495  *i.  Same— SuDft— Creditors  UDiMmed— BUI  io 
Eqnity.— The  deed  not  naming  the  creditors, 
the  only  mode  of  proceeding  open  to  them,  was  by 
bill  in  equity,  where  the  necessary  parties  might 
be  convened,  their  ri^rhts  and  liabilities  ascer- 
tained and  adjusted,  and  the  trust  enforced  under 
the  supervision  of  the  court. 

a.  Same— Same— Same— Same— Want  of  Proper  Parties. 
—There  having  been  no  objection  for  want  of 
proper  parties,  the  want  of  such  parties  is  no 
objection  to  the  proceedings. 

3.  5aine— Sane— Same— Same— 5aiBe.— If  there  were 
other  creditors  beside  those  named  in  the  bill, 
they  could  have  asserted  their  claims  before  the 
commissioner. 

>.— The  creditors  before 


the  court  made  no  objection  to  a  sale  under  the 
deed  ;  and  as  the  bill  was  taken  for  confessed  as 
to  them,  it  is  to  be  presumed  they  desire  the  sale. 
If  they  did  not  constitute  a  majority  of  the  cred- 
itors, it  was  for  H  to  show  it.  He  alone  knew  their 
names  or  numbers. 
8.  Smc— Same  Peed  of  Trutt  for  Wife.— As  the  deed 
of  trust  makes  no  mention  of  the  deed  in  favour 
of  the  wife,  and  the  decree  in  this  case  does  not 
touch  the  property  conveyed  for  her  benefit,  the 
validity  of  the  deed  for  her  benefit  is  not  a  ques- 
tion in  this  case. 

6.  Sane— Same— Purchase  by  Trustee.— T  purchased 
one  part  of  the  land  sold,  at  a  commissioner's  sale 
under  a  decree  of  court,' and  had  paid  all  the  pur- 
chase money,  and  was  entitled  to  a  deed ;  but  it 
had  not  been  made.  This  is  not  a  cloud  upon  the 
title  which  will  avoid  the  sale. 

7.  5ane—SaaM— Private  5alea.— H  having  consented 
to  a  private  sale  by  the  commissioners  to  R,  at  a 
certain  price,  and  the  commissioners  having  sold 
to  M  at  a  higher  price,  he  could  not  withdraw  his 
consent  to  a  private  sale,  so  as  to  set  aside  the  sale 
as  made,  as  not  made  in  pursuance  of  the  decree. 

8.  San»— SaoM— Pew  Bidders.— It  is  no  just  cause  for 
vacating  a  judicial  sale,  that  only  a  few  bidders 
were  present.  The  only  enquiry  for  the  court,  is, 
whether  the  terms  of  the  decree  have  been  pur- 
sued, and  the  proi>erty  sold  at  an  adequate  price. 


9.  5ane—5ame— Private  Sales— Reopening  Biddings.* 

—The  advance  of  $100  upon  the  price  paid  for  the 
property,  is  no  such  substantial  and  material 
advance  upon  the  price  obtained  by  the  commis- 
sioners, aswould  justify  the  court  in  annulling  the 
sale,  and  ordering  a  new  sale. 

496         *This  case  was  argued  in  Richmond, 
and  decided  at  the  June  term  1873,  at 
Wytheville. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Matthews  county,  brought  in  Au- 
gust 1869,  by  Lranier,  Brothers  &  Co., 
against  Wm.  H.  Hudgins  and  others,  to 
enforce  satisfaction  of  the  judgments  which 
they  had  recovered  against  Hudgins,  and 
which  were  docketed  in  May  and  June  1867. 
The  bill  set  out  the  recovery  and  docketing 
of  the  judgments,  and  stated,  that  after  the 
judgments  were  docketed  Hudgins  made  a 
deed  by  which  he  conveyed  to  Thomas  U. 
Hunley,  certain  real  estate  in  said  county, 
for  the  benefit  of  his  creditors.  That  by 
the  provisions  of  the  deed  the  trustee  was 
required  to  make  sale  of  the  property  after 
the  Ist  of  April  1869,  when  called  on  by  a 
majority  of  the  creditors  of  said  Hudgins, 
and  apply  the  proceeds  to  the  payment  of 
his  debts;  and  if  said  proceeds  were  not 
sufficient  to  pay  all,  then  they  were  to  be 
applied  ratably.  But  it  v^as  provided  that 
if  any  prior  liens  had  been  acquired  on  the 
real  estate  of  Hudgins,  they  were  to  be  first 
paid.  That  the  wife  of  Hudgins  united  in 
this  deed ;  and  at  the  same  time  Hudgins 
executed  another  deed,  by  which  he  con- 
veyed to  Hunley  other  real  estate,  in  trust, 
for  the  separate  use  of  his  wife. 

They  say  further,  that  Hudgins  is  insol- 
vent ;  that  they  have  liens  on  his  real  estate 
by  virtue  of  their  judgments ;  that  they  do 
not  intend  to  waive  their  said  liens ;  but 
they  are  willing  to  have  their  debts  paid 
out  of  the  property  conveyed  for  the  benefit 
of  the  creditors  of  Hudgins  and  have  no 
disposition,  unless  it  becomes  necessary  to 
prevent  them  from  suffering  loss,  to  inter- 
fere with  the  said  deeds  of  trust.  They  are 
informed  tha4  there  are  other  parties  who 
have  acquired  liens  on  the  real  estate  of  Hud- 
gins, of  even  or  prior  date  to  theirs.  They 
state  who  these  parties  are.  And 
497  making  Hudgins,  ^Hunley,  and  the 
lien  creditors,  parties  defendants, 
they  pray  that  the  property  conveyed  by 
Hudgins,  for  the  benefit  of  his  creditors, 
may  be  sold,  and  the  proceeds  applied  to 
the  payment  of  the  debts  secured  thereby, 
first  payingthe  liens  on  the  real  estate  of 
Hudgins.  That  the  liens  may  be  ascer- 
tained ;  and  all  other  proper  accounts  taken ; 
and  for  general  relief. 

In  October  1869,  the  bill  having  been  taken 
for  confessed  as  to  all  the  defendants,  the 
court  made  a  decree  directing  one  of  the 
commissioners  of  the  court  to  take  an  ac- 
count  of  all  liens   upon   the  rea^  estate  of 

*See  foot-note  to  Roudabush  v.  Miller,  88  Gratt. 
464,  where  there  is  a  collection  of  cases  on  Reopen- 
ing BiddingB.  See  also.  Coles  v.  Ck)les,  88  Va.  528, 5  S. 
£.  Rep.  074,  where  the  Virginia  cases  on  this  subject 
are  reviewed. 
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Hudgins,  which  had  been  acquired  before 
the  execution  of  the  deed,  in  the  bill  men- 
tioned, to  Hunley,  and  the  amount  of  such 
liens,  and  the  persons  entitled  thereto,  and 
their  priorities. 

The  commissioner  proceeded  to  state  the 
accounts  upon  notice  to  Hudgins,  Hunley, 
and  the  lien  creditors,  no  creditor  being 
named  in  the  deed  of  trust ;  and  from  his 
report  it  appears  that  the  debts  of  the  cred- 
itors by  judgment  docketed  before  the  exe- 
cution of  the  deeds  to  Hunley,  with  interest 
to  October  1st  1870,  amounted  to  $4,211  44, 
and  that  the  plaintiff's  debt  amounted  to 
$3,072  46.  To  this  report  there  was  no  ex- 
ception. 

After  this  report  had  been  returned  Hud- 
gins answered  the  bill.  After  stating  the 
execution  of  the  deeds,  and  that  the  deed 
for  the  benefit  of  Mrs.  Hudgins  was  made 
in  pursuance  of  an  express  agreement  that 
it  was  to  be  done  in  consideration  of  her 
joining  in  the  other  deed,  he  denies  that 
the  plaintiffs  have  a  right  to  sue  him ;  be- 
cause by  the  terms  of  the  deed  he  was  to 
retain  possession  until  a  majority  of  his 
creditors  should  direct  a  sale :  and  this  had 
not  been  done.  He  insists  plaintiffs  shall 
be  put  to  their  election,  whether  they  will 
claim  under  said  deed  or  under  the  lien  of 
their  judgments.  That  if  they  proceed 
under  their  judgments  every  cloud 
498  *upon  the  title  to  the  property  should 
be  removed  before  a  sale  is  directed. 
And  he  proceeds  to  set  out  the  dijficulties 
as  to  each  parcel  of  land.  The  only  parcel, 
however,  which  is  involved  in  this  case,  is 
one  of  six  and  one-half  acres,  which  had 
been  sold  under  the  decree  of  the  county 
court  of  Matthews,  and  of  which  he  had 
become  the  purchaser,  and  had  paid  the 
purchase  money,  but  had  jiot  received  a 
conveyance  for  it;  and  the  commissioner 
had  since  died. 

The  cause  came  on  to  be  heard  on  the  11th 
of  October  1870,  when  the  court,  not  then 
deciding  on  the  liability  of  the  property 
conveyed  for  the  benefit  of  Mrs.  Hudgins, 
to  satisfy  the  plaintiff's  debt,  decreed  that 
unless  Wm.  H.  Hudgins,  or  some  one  for 
him,  should,  within  four  months  from  the 
rising  of  the  court,  pay  to  the  plaintiffs  the 
sum  of  $3,072.46,  with  interest  on  $2,016.64 
cents,  part  thereof,  from  the  1st  day  of 
October  1870,  then  John  P.  Donovan  and 
M.  B.  Seawell,  who  were  appointed  com- 
missioners for  the  purpose,  should  proceed 
to  sell  the  land  conveyed  in  the  deed  for  the 
benefit  of  creditors,  at  public  auction,  to 
the  highest  bidder.  The  terms  of  the  sale 
were,  cash  for  the  expenses,  and  a  credit 
for  the  balance  of  one,  two  and  three  years, 
with  interest  from  the  day  of  sale;  taking 
bonds  and  security,  and  retaining  the  title. 

And,  with  the  consent  of  the  defendant, 
Wm.  H.  Hudgins,  the  commissioners  were 
authorized  to  sell  the  said  land  in  lots  to 
suit  purchasers.  And  with  like  consent  the 
commissioners  were  authorized  to  sell  any 
of  said  parcels  of  land  at  private  sale,  and 
on  the  credit  before  directed  to  be  given. 

The  commissioners   proceeded  to  sell   a 


?art  of  the  property  embraced  in  the  deed, 
'his  was  the  tract  called  Cricket  HtU, 
where  Hudgins  had  carried  on  busi- 
499  ness  as  '^a  merchant,  and  the  small 
tract  of  six  and  one-half  acres  lying 
on  the  opposite  side  of  the  road.  This  was 
sold  as  a  whole,  and  was  purchased  bj 
James  W.  Marchant,  Wm.  N.  Trader  and 
Josephus  Trader;  and  the  price  to  be  paid 
for  it  was  $5,000. 

Hudgins  excepted  to  the  report,  on  the 
ground,  first:  that  by  the  decree  the  land 
was  to  be  sold  at  public  auction,  unless,  bj 
consent  of  the  defendant  Hudgins,  a  private 
sale  should  be  made.  That  Hudgins  con- 
sented to  a  private  sale  to  Wm.  A.  Richard- 
son, who  offered  a  price  for  the  two  lots 
sold,  sufficient  to  pay  the  expenses  of  sale, 
and  all  the  debts  reported;  and  Hudgins 
insisted  upon  this  offer  being  accepted: 

2d.  Because  it  is  not  reported  by  the  com- 
missioners that  they  sold  the  land  at  public 
auction,  as  directed  by  the  decree,  nor  at 
private  sale,  by  and  with  the  consent  of 
the  defendant  Wm.  H.  Hudgins.  The  fact 
is,  it  was  sold  at  private  sale,  without  his 
consent  and  against  his  protest. 

3d.  Because  the  commissioners  have  not 
reported  whether  said  lands  sold  for  three- 
fourths  of  their  assessed  price  at  the  last 
assessment  thereof,  for  the  purposes  of  tax- 
ation. 

It  appears  from  the  statements  of  the 
commissioners  and  the  affidavits  filed,  that 
previous  to  the  day  of  sale  Hudgins  had 
negotiated  with  Wm.  A.  Richardson,  for 
the  sale  to  him  of  the  parcel  of  ground  called 
Cricket  Hill,  on  which  was  a  fttorehonse, 
and  a  lot  of  six  and  one-half  acres,  lying 
across  the  road  from  the  former,  the  same 
sold  by  the  commissioners,  at  the  price  of 
$4,500 ;  and  on  the  day  of  sale  the  proposi- 
tion of  Richardson  was  stated  to  the  com- 
missioners, and  they  expressed  themselves 
disposed  to  accept  it,  or  so  much   as   would 

eiy  the  debts,  costs  and  expenses, 
ut  whilst  one  of  t^e  *commis8ioners 
was  making  a  calculation  to  ascertain 
whether  this  sum  would  pay  all  the  debts 
reported  and  the  expenses  of  sale,  another 
party  proposed  to  give  for  the  two  lots 
$4,600,  and  wished  the  property  pnt  up  to- 
gether. Hudgins  insisted  they  i^otdd  sell 
to  Richardson,  at  the  price  he  had  offered; 
but  the  commissioners  explained  that  they 
could  not  sell  for  $4,500,  when  $4,600  was 
offered,  and  they  were  about  to  have  the 
property  put  up  at  auction.  Before  this 
was  done,  however,  upon  the  suggestion  of 
Mr.  Donovan,  one  of  the  commissioners, 
to  Richardson,  that  he  wotdd  accept  any 
thing  over  $4,600,  Richardson  offered  $4,650. 
Mr.  Donovan  went  to  Mr.  Seawell,  the 
other  commissioner,  and  proposed  to  close 
with  this  offer,  at  once ;  but  he  declined 
doing  so,  until  Marchant,  who  had  made 
the  other  offer,  was  consulted,  as  he  might 
be  inclined  to  give  more.  They  both  then 
went  to  Marchant,  who,  when  the  matter 
was  explained  to  him,  offered  $5,000.  This 
they  communicated  to  Richardson,  and 
asked  him  if  he  would  give  more ;  when  he 
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shook  his  head  and  said,  *  'I  am  out  of  the 
ring."  The  commissioners  then  informed 
Marchant  &  Trader  that  they  could  have 
the  property  at  their  offer ;  and  whilst  the 
bonds  to  be  executed  by  the  purchasers 
were  in  preparation  by  yh.  Donovan,  Hud- 
gins  objected  to  the  sale,  and  required  and 
demanded  that  the  property  should  be  put 
np  at  public  auction  in  separate  lots;  the 
Cricket  Hill  lot  first,  and  then  the  other. 
He  was  told  by  Mr.  Seawell  that  the  prop- 
erty was  sold.  After  Seawell  had  left  the 
ground,  some  dissatisfaction  was  expressed 
by  the  company  present  to  Mr.  Donovan,  at 
what  had  been  done ;  when,  he  being  unable 
to  satisfy  them,  announced  that  if  any  one 
was  willing  to  give  more  than  $5,000  for 
the  properties,  he  would  not  confirm  the 
sale;  when  Richardson  offered  $5,100;  and 
Marchant   declined    to     give     more. 

501  Donovan  ^thereupon,  declined  to  sign 
a   receipt   for   the  cash   payment  by 

Marchant. 

Some  days  after  the  sale,  Mr.  Donovan 
saw  Richardson,  and  told  him  that  if  he 
wished  to  contend  for  the  property,  he  had 
better  make  a  tender  of  the  cash  payment 
and  the  bonds;  that  he  would  not  involve 
himself  further  in  the  controversy  between 
the  contending  parties ;  and  should  therefore 
refuse  to  accept  the  tender,  but  would  report 
the  facts  to  the  court ;  but  no  such  tender 
was  made.  And  Mr.  Donovan  says  he  saw 
him  a  second  and  third  time,  and  told  him 
in  his  last  interview,  that  unless  he,  by  a 
certain  day  named,  made  a  tender  of  the 
bonds  and  cash,  he,  Donovan,  should  close 
the  matter,  so  far  as  he  was  concerned,  by 
uniting  with  Mr.  Seawell  in  his  receipt  to 
Marchant  and  Trader;  and  he  was  under- 
stood as  declining  to  make  the  tender,  and 
saying  he  would  have  nothing  more  to  do 
with  it.  Donovan  then  told  him  he  would 
go  and  sign  the  receipt  to  Marchant ;  to 
which  Richardson  made  no  objection ;  and, 
in  a  few  minutes  afterwards,  Donovan 
signed  the  receipt. 

Wm.  fi.  Hudgins  presented  a  petition  to 
the  judge,  in  which,  after  stating  that 
Richardson  had  offered  $5,100  for  the  prop- 
erty, and  that  the  petitioner  had  protested 
against  the  sale  to  Marchant  &  Trader,  he 
insists  that  the  said  sale  should  not  be  con- 
firmed, for  the  reasons  stated  in  his  excep- 
tions. And  he  offers  and  binds  himself, 
and  will  execute  bond,  with  satisfactory 
security,  that  the  said  offer  of  $5,100,  made 
for  said  land,  will  be  complied  with  in  five 
days  after  the  rising  of  the  court. 

The  cause  came  on  to  be  heard  on  the  26th 

of  October  1871,    when    the  court  overruled 

the  exceptions  of  the  defendant,  Hudgins, 

to    the  report,    and   confirmed  it.     And  it 

being  suggested  that  Hudgins  was  in 

502  possession   of  the  *property   sold  by 
the  commissioners,  it  was  ordered  that 

he,  within  ten  days  from  the  service  upon 
him  of  a  copy  of  this  decree,  should  sur- 
render and  deliver  possession  thereof  to 
the  purchasers,  Marchant  &  Trader. 

And  it  was  further  decreed,  that  the 
sheriff  of  Matthews  should  proceed  to  sell 


the  other  property  conveyed  in  the  deed  of 
Hudgins  to  Hunley,  for  the  benefit  of  his 
creditors ;  and  that  a  commissioner  of  the 
court  should  take  an  account  of  the  debts 
due  by  Hudgins  and  secured  by  said  deed, 
showing  the  amount  and  character  thereof, 
and  to  whom  such  debts  were  due.  And  the 
death  of  Hunley  was  suggested. 

From  this  decree  Hudgins  obtained  an 
appeal  to  this  court. 

Steger,  for  the  appellant. 

John  Howard,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  first  ground  of  error  assigned  by  the 
appellant  is,  that  before  a  decree  was  ren- 
dered for  the  sale  of  the  lands  in  con- 
troversy, the  appellees  should  have  been 
required  to  elect  whether  they  would  claim 
under  or  against  the  deed  of  trust  executed 
by  the  appellant  for  the  .benefit  of  his  cred- 
itors. The  appellees  acquired  a  lien  by 
judgment,  upon  all  the  real  estate  of  the 
appellant,  before  the  execution  of  that 
deed.  No  attempt  was  made  to  defeat  or 
interfere  with  this  lien.  On  the  contrary, 
the  deed  recognized  the  rights  of  the  judg- 
ment creditors,  and  provided  for  enforcing 
them.  It  mattered  but  little,  therefore,  to 
the  appellant,  whether  the  property  was  sold 
under  the  judgment  or  the  deed  of  trust. 

It  is  true,  the  deed  provides  for  a  sale  by 
the  trustee  only  upon  request  made  by 
503  a  majority  of  the  creditors.  *But  how 
were  they  to  be  ascertained?  The  deed 
does  not  name  them ;  nor  does  it  enumerate 
the  debts.  As  they  were  only  known  to  the 
appellant,  it  would  have  been  always  diffi- 
cult for  the  trustee  to  determine  whether  a 
majority  had  already  united  in  demanding 
a  sale.  Inasmuch  as  the  trustee  could  not 
sell  without  the  concurrence  of  a  majority, 
the  only  recourse  of  the  creditors  was  a  suit 
in  equity,  where  the  necessary  parties 
might  be  convened,  their  rights  and  liabil- 
ities ascertained  and  adjusted,  and  the  trust 
enforced  under  the  supervision  of  court. 
That  course  was  pursued  in  this  case.  It 
is  true  the  creditors  having  judgments  are 
only  named  in  the  bill,  but  the  appellant 
has  njade  no  objection  for  the  want  of 
proper  parties.  He  did  not  claim,  in  his 
answer  or  otherwise,  in  the  court  below, 
there  were  other  creditors  necessary  to  be 
brought  before  the  court.  If,  indeed,  there 
were  others  besides  those  named  in  the  bill, 
they  could  have  asserted  their  claims  before 
the  commissioner  to  whom  the  accounts 
were  referred.  The  appellant  was  notified 
of  the  time  and  place  of  taking  these  ac- 
counts ;  but  he  failed  to  attend  or  to  file 
any  exception  to  the  report  before  or  after 
its  confirmation.  The  creditors,  before  the 
court,  made  no  objection  to  a  sale  under 
the  deed.  As  they  permitted  the  bill  to  be 
taken  for  confessed,  it  is  to  be  presumed 
they  desired  the  sale.  If  they  did  not  con- 
stitute a  majority  of  the  creditors,  it  was 
for  the  appellant  to  show  it.     He  alone,  was 
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in  possession  of  information  as  to  their 
name  and  number,  and  as  he  did  not  choose 
to  furnish  it,  the  court  might  well  conclude 
a  majority  of  them  were  represented. 

The  appellant  claims,    however,    that  his 
wife  joined  in  the   trust  deed,    upon  condi- 
tion of  the  creditors'  consent  to  the  settle- 
ment in  her  favor.     And  he  further  insists, 
that  they  shall   be   required  to  ratify 

504  the  settlement,  or  *abandon  all  claims 
under   the   deed.     In    the   first  phice, 

the  trust  deed  imposes  no  such  terms.  It  is 
an  absolute  conveyance  on  its  face,  with 
an  unconditional  relinquishment  of  dower. 
In  the  second  place,  the  decree  does  not  in- 
terfere with  the  property  embraced  by  the 
settlement.  It  directs  only  a  sale  of  what 
is  conveyed  by  the  trust  deed.  Whether 
the  creditors,  including  the  appellee,  have 
in  fact  claimed  under  that  deed,  and  if  so, 
whether  such  claim  will  preclude  them  from 
Contesting  the  validity  of  the  settlement, 
are  questions  not  arising  in  this  case,  and 
in  respect  to  which  we  express  no  opinion. 

Another  error  assigned  is,  in  decreeing  a 
sale  before  the  difficulties  in  respect  to  the 
title  were  removed.  It  is  not  pretended 
there  is  any  cloud  upon  the  title  to  the  lots 
actually  sold  by  the  commissioners.  No 
objection  is  made  by  the  purchaser;  and 
the  price  agreed  to  be  paid  for  the  lots 
abundantly  shows,  that  not  the  slightest 
apprehension  was  felt  by  any  one,  in  re- 
gard to  the  title.  With  respect  to  the  other 
small  tract,  not  yet  sold,  according  to  the 
appellant's  own  showing,  there  is  no  real 
difficulty.  The  appellant  became  the  pur- 
chaser under  a  decree  of  the  County  court 
of  Matthews;  has  paid  all  the  purchase 
money,  but  has  received  no  deed.  This 
tract  contains  only  about  six  and  a  half 
acres,  and  probably  is  of  but  little  value. 
The  legal  title  can  at  any  time  be  obtained, 
and  there  is  no  reason  to  suppose  that  any 
sacrifice  will  result  from  a  sale  of  the  prop- 
erty without  it.  The  whole  subject  is  under 
the  control  of  the  Circuit  court,  which  will 
take  care  not  to  confirm  a  sale  at  a  grossly 
inadequate  price* 

The  next  and   principal  ground  of  com- 
plaint  is   the  error  in  confirming  the  sale 
made  by   the   commissioners,    because    the 
sale   did  not  conform   to  the  terms  of  the 
decree  under  which  the  commissioners 

505  were  acting;  was  not  *only  without 
the  consent  of  the  appellant,  but  di- 
rectly against  his  most  earnest  remonstrance 
and  protest ;  was  a  surprise  upon  the  crowd 
in  attendance,  who  were  allowed  no  oppor- 
tunity to  bid ;  was  conducted  secretly  and 
confined  to  two  bidders,  one  of  whom  was 
not  advised  that  if  he  did  not  increase  his 
bid  the  offer  of  the  other  would  be  accepted ; 
was  thus  a  surprise  to  him,  and  prevented 
his  giving  more,  and  resulted  in  a  sacrifice 
of  the  property.  These  are  the  objections ; 
not  one  of  them  is  well  founded.  It  is  not 
necessary  to  consider  in  detail  the  evidence 
bearing  upon  this  point.  It  is  sufficient  to 
refer  to  a  few  of  the  more  prominent  facts. 

The  decree  provided  that  the  commis- 
sioners, with  the  consent  of  the  appellant, 


might  sell  the  lots  at  private  sale.  The 
appellant  expressly  gave  such  consent.  He 
wished  the  property  to  be  sold  for  four 
thousand  and  five  hundred  dollars  to  his 
friend  William  A.  Richardson,  who  was 
willing  to  purchase  the  lots  at  that  price  at 
private  sale.  The  commissioners  believing 
this  was  their  fair  value,  were  willing  to 
make  the  sale  on  those  terms.  It  was  as- 
certained, however,  very  soon,  that  other 
parties  were  willing  to  give  more,  and  the 
commissioners  did  not  feel  authorised  to 
close  the  contract  with  Richardson,  upon 
the  terms  proposed  by  him.  After  some 
negotiations,  Marchant  and  Trader  became 
the  purchasers  at  the  sum  of  five  thousand 
dollars.  It  was  not  until  after  it  was  clearly 
ascertained  that  they  were  willing  to  pur- 
chase the  property  upon  more  liberal  terms 
than  those  offered  by  Richardson,  that  the 
appellant  insisted  upon  a  public  sale.  Hav- 
ing given  his  consent  that  the  property 
might  be  sold  privately,  he  had  no  right  to 
retract  that  consent,  because  his  individual 
preferences  were  not  consulted. 

As  to  the  charge  that  there  were  only  two 
bidders  present,  and  that  the  crowd  as- 
sembled was  denied  an  opportunity 
S06  *of  bidding  for  the  property,  it  is  no- 
torious that  Richardson,  Marchant 
and  Trader,  were  the  only  persons  present 
desiring  to  become  purchasers.  The  com- 
plaint comes,  however,  with  an  ill-grace 
from  the  appellant,  who  insisted  that  the 
sale  should  be  made  to  Richardson  upon 
the  very  first  terms  proposed  by  him.  It  is 
no  just  cause  for  vacating  a  judicial  sale, 
that  only  a  few  bidders  were  present.  The 
competition  may  be  as  active  and  spirited 
among  two  or  three  as  a  dozen.  The  only 
enquiry  for  the  court,  is,  whether  the  terms 
of  the  decree  have  been  pursued,  and  the 
property  sold  at  an  adequate  price.  In  this 
case  the  price  agreed  to  be  paid  by  Marchant 
and  Trader,  is  five  hundred  dollars  in  ex- 
cess of  the  appellant's  own  estimate. 

It  is  said,  however,  that  Richardson  was 
willing  to  give  more  than  ^ve  thousand 
dollars ;  but  was  refused  an  opportunity  of 
doing  so.  His  affidavit  was  taken  and  filed 
in  the  record.  According  to  his  version, 
he  was  willing  to  give  forty-six  hundred 
and  fifty  dollars;  he  was  informed  that 
other  parties  had  offered  five  thousand  dol- 
lars. He  then  remarked  you  can  count  me 
out  of  the  ring;  ** but  put  the  place  up  to 
the  highest  bidder."  This  was  certainly  a 
very  distinct  intimation  that  Mr.  Richard- 
son was  unwilling  to  pay  the  price  offered 
by  Marchant  and  Trader.  It  was  a  little 
presumptuous  in  him,  to  say  the  least,  under 
such  circumstances,  to  demand  a  public 
sale.  He  declares,  however,  that  he  after- 
wards expressed  his  willingness  to  pay 
fifty-one  hundred  dollars.  Why  then  did  he 
not  make  the  offer?  He  was  offered  ample 
opportunity  of  doing  so.  A  few  days  after 
the  sale  and  before  the  contract  with  Mar- 
chant and  Trader  was  fully  consummated, 
he  was  told  by  one  of  the  commissioners, 
that  if  he  wished  to  contend  for  the  prop- 
erty, he  had   better  make  a   tender  of  the 
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cash  payment  and  the  bonds ;  but  he 
507      declined  to  make   any  *such   tender. 

On  another  occasion,  he  was  informed 
by  the  same  commissioner,  that  time 
enoug-h  had  elapsed  to  have  the  matter  put 
into  a  definite  form,  and  he  must  say 
whether  he  then  contended  for  the  property 
at  five  thousand  and  one  hundred  dollars. 
But  the  commissioner  was  unable  to  get  a 
definite  or  satisfactory  answer  from  him. 
It  is  apparent  that  this  witness  did  not  en- 
tertain any  serious  thought  of  buying  the 
Xwroperty  upon  the  terms  mentioned  by  the 
commissioner;  and  that  he  has  been  actu- 
ated throughout  simply  by  a  desire  to  gratify 
the  wishes  of  the  appellant.  He  does  not 
now,  in  his  affidavit,  express  a  wish  to  buy 
the  property  upon  any  terms.  The  record 
does  not  show  that  any  one  else  is  anxious 
to  become  a  purchaser.  It  is  true  that  the 
appellant,  in  his  petition  to  the  Circuit 
court,  proposed  to  execute  bond  with  satis- 
factory security,  that  the  offer  of  fifty-one 
hundred  dollars,  made  on  the  day  of  sale, 
would  be  complied  with  ** within  five  days 
after  the  rising  of  the  court."  But  it  is 
obvious  that  this  is  no  such  substantial  and 
material  advance  upon  the  price  obtained 
by  the  commissioner  as  would  justify  the 
court  in  annulling  the  sale  already  made, 
and  exposing  the  creditors  to  all  the  delays 
and  hazards  attending  a  re-sale.  There  is 
no  doubt  the  property  was  sold  at  a  very 
advantageous  price;  the  sale  was  fairly 
conducted,  and  the  terms  of  the  decree  fully 
complied  with.  The  commissioners  were 
the  counsel  of  the  parties ;  and  their  high 
character,  personally  and  professionally,  is 
an  ample  guaranty  that  no  injustice  was 
done,  no  fraud  perpetrated  or  attempted.  It 
would  be  a  bad  precedent,  leading  to  most 
pernicious  consequences,  to  vacate  a  sale 
made    under   such    circumstances,    because 

the  owner  may  be  able  to  find  some  one 
506      willing  to  advance   a   small    sum  *in 

excess  of  the  commissioner's  sale. 
Such  has  not  been  the  practice  in  Virginia. 

For  these  reasons,  I  think  the   decree  of 
the  Circuit  court  should  be  affirmed. 

Decree  affirmed. 


509         *Rollo,  Assignee,  v.  Andes  Ins.  Co. 
June  Term,  1878,  Wythevllle. 
[14  Am.  Rep.  147.] 

I.  Securities  of  Poreisrn  Corporatloo— Qamishmeiit  of 
5Ute  Treasurer.— me  Treasurer  of  the  State,  who 
holds  bonds  of  a  f  orelsm  Insurance  Company,  dolnc 
business  in  the  State,  under  the  act  of  February 
Sd,  1860,  as  amended  by  the  act  of  March  8d  1871,  is 
not  liable  to  be  summoned  as  ffamlshee  by  a  for' 
eiffn  creditor  of  the  Insurance  Company. 

a.  Sane— In  Hands  of  Public  Officer-Liability  by  At- 
tachment.*—A  public  officer  of  the  State  cannot  be 
made  liable  by  attachment  at  the  suit  of  an  in- 
dividual, for  funds  in  his  hands  clothed  with  a 
trust  under  the  authority  of  a  public  law. 

•See  monocnraphic  noU  on  "Attachment"  appended 
to  Lancaster  v.  Wilson,  97  Gratt  0B4. 


3.  Same— Porelffn  Attachment.— Under  the  act  of  Feb- 
ruary 8d,  1800,  when  a  foreign  insurance  com- 
pany shall  cease  to  do  business  in  the  State, 
and  its  liabilities,  fixed  or  contingent,  to  citi- 
zens of  the  State,  shall  have  been  satisfied 
or  terminated,  the  treasurer  is  authorized  to 
delirer  to  such  company  the  bonds  and  other 
securities  deposited  with  him.  Though  the 
company  has  ceased  business  in  the  State,  and  its 
liabilities  to  citizens  of  the  State  have  been  satis- 
fled  or  terminated,  the  bonds  In  the  hands  of  the 
treasurer  cannot  be  attached  by  a  foreism  cred- 
itor: but  they  must  be  delirered  by  the  treasurer 
to  the  company. 

This  case  was  argued  in  Richmond,  at 
*the  March  term  of  the  court,  and  was  de- 
cided at  the  June  term,  at  Wytheville. 

In  October  1872  Wm.  E.  Rollo,  assignee 
in  bankruptcy  of  the  Merchants'  Insurance 
Company  of  Chicago,  in  the  State  of  Illi- 
nois, instituted  an  action  of  assumpsit  in 
the  Circuit  court  of  the  city  of  Richmond, 
against  the  Andes  Insurance  Company  of 
Cincinnati,  Ohio,  laying  his  damages  at 
$20,000.  At  the  same  time,  upon  a£5davit 
filed,  that  the  defendant  was  not  a  resident 
of  this  State,  an  attachment  against  the 
estate  of  the  Andes  Insurance  Company 
was  issued ;  and  upon  this  attachment 
510  *Joseph  Mayo,  treasurer  of  the  State 
of  Virginia,  was  summoned  as  a  gar- 
nishee. 

On  the  Sth  of  February,  1873,  the  Andes 
Insurance  Company  and  Joseph  Mayo,  jr., 
treasurer,  moved  the  court  to  abate  the  at- 
tachment. The  company  stated  four  grounds 
on  which  it  based  its  motion;  and  the 
treasurer  of  the  State  relied  upon  the  last 
two  of  these  grounds ;  which  are  all  that 
need  be  stated.     They  are : 

3d.  Because  the  commonwealth,  its  officers 
and  its  agents,  are  not  subject  to  attach- 
ment process. 

4th.  The  property  of  the  defendant  in 
the  treasury  of  the  commonwealth,  is  not 
liable  to  attachment  at  the  suit  of  a  non- 
resident of  Virginia,  but  is  there  held  in 
trust  for  the  benefit  of  the  home  creditors 
of  the  defendant  corporation ;  and  as  to  any 
residue  after  the  satisfaction  of  these 
claims,  in  trust,  to  be  returned  and  deliv- 
ered up  to  said  defendant. 

It  appeared  that  the  Andes  Insurance 
Company  was  created  and  located  in  Ohio, 
and  having  engaged  in  business  in  Vir- 
ginia, the  company  had,  in  pursuance  of 
the  act  of  February  3d,  1866,  deposited  with 
the  treasurer  of  the  State  $50,000  of  the 
bonds  of  the  United  States. 

In  November  1872  an  agent  of  the  Andes 
Company  came  to  Virginia,  to  settle  up  its 
business.  In  December  he  satisfied  Mr. 
Mayo,  the  treasurer,  that  all  claims  for  un- 
earned premiums  and  losses  against  the 
company,  due  to  residents  of  Virginia,  had 
been  satisfied,  except  one  claim  for  $900, 
which  the  company  did  not  consider  valid, 
and  were  resisting.  And  thereupon,  Mayo 
transferred  to  the  agent  all  of  the  $50,000, 
except  what  he  considered  sufficient  to  sat- 
isfy this  and  another  attachment  which  had 
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been  served  on  him,  and  to  satisfy  the  said 
claim,    if  it  should  be  sustained,  and 

511  such  contingent  ^liabilities  as  might 
possibly  arise  before  a  full  settlement. 

The  amount  reserved  by  him  was  two  bonds 
of  $10,000  each,  and  $600  in  gold,  which  he 
had  received  for  interest. 

Upon  the  hearing  of  the  motion,  the  court 
made  an  order  abating  the  attachment. 
And  thereupon,  Rollo  applied  to  this  court 
for  a  writ  of  error ;  which  was  awarded. 

Johnston,  Williams  &  Boulware,  for  the 
appellant. 

Jno.  W.  Daniel  ind  Page  &  Maury,  for 
the  appellees. 

STAPLrES,  J.  By  an  act  of  the  Lregisla- 
ture  passed  February  3d,  1866,  amended  by  an 
act  of  March  3d,  1871,  no  insurance  com- 
pany which  has  not  been  incorporated  under 
the  laws  of  Virginia,  can  can^r  on  its  busi- 
ness within  the  State,  until  it  shall  have 
deposited  with  the  treasurer  of  the  State 
securities — State,  corporate,  or  individual — 
of  the  cash  value  at  least  of  ten  thousand 
dollars. 

If  the  securities  so  deposited  are  registered 
or  individual  bonds,  the  company  is  re- 
quired, at  the  same  time,  to  deliver  to  the 
treasurer  a  power  of  attorney,  empowering 
the  latter  to  transfer  the  bonds,  when  nec- 
essary, for  the  purpose  of  meeting  any  of 
the  liabilities  provided  for  in  the  act.  It 
is  also  provided,  that  any  foreign  insurance 
company  doing  business  in  the  State,  may 
be  sued  in  the  courts  of  the  commonwealth 
upon  policies  of  insurance  made  to  citizens 
or  residents  therein,  in  like  manner  as  if 
such  foreign  insurance  company  had  been 
incorporated  by  the  General  Assembly. 

And  by  another  provision  of  the  act,  it  is 

declared  that  if  such   company   shall   cease 

to  carry  on   business  in  this   State,  and  its 

liabilities,  fixed  or  contingent,    to  citizens 

of  the  State,  shall  have  been  satisfied 

512  or     terminated,     *upon     satisfactory 
evidence  of  this  fact  to  the  treasurer, 

he  is  authorized  to  deliver  to  such  company 
the  bonds  and  other  securities  deposited 
with  him. 

There  are  other  provisions  in  the  act, 
but  it  is  not  necessary  to  mention  them,  as 
they  have  no  bearing  upon  the  matters  in 
controversy  here. 

The  Andes  Insurance  Company,  incorpo- 
rated in  the  State  of  Ohio,  under  authority 
of  this  statute,  deposited  with  the  treasurer 
of  this  State,  fifty  thousand  dollars  of 
United  States  registered  bonds,  and  until 
the  occurrences  hereinafter  mentioned,  has 
been  carrying  on  the  business  of  insurance 
in  Virginia. 

On  the  29th  of  October  1872  the  plaintiff 
in  error,  who  is  the  assignee  in  bankruptcy 
of  the  Merchants'  Insurance  Company  of 
Chicago,  sued  out  of  the  clerk's  office  of  the 
Circuit  court  of  the  city  of  Richmond,  an 
attachment  against  the  Andes  Insurance 
Company,  upon  a  claim  of  about  seven 
thousand  dollars. 

This  attachment  was  served   the  30th  of 


October,  1872,  upon  Joseph  Mayo,  State 
treasurer,  by  delivering  to  him  a  copy,  and 
summoning  him  to  appear  as  garnishee  at 
the  next  term  of  the  Circuit  court. 

When  the  attachment  came  on  to  be  heard, 
a  motion  to  abate  it  was  made  on  several 
grounds.  This  motion  was  sustained  by 
the  court;  and  the  attachment  was  there- 
upon quashed.  The  case  is  before  us  upon 
a  writ  of  error  and  supersedeas  to  that 
judgment.  It  is  not  deemed  necessary  to 
consider  all  of  the  grounds  suggested  for 
abating  the  attachment,  as,  in  our  view, 
one  of  them  is  decisive  of  the  case. 

It  is  important,  in  the  first  place,  prop- 
erly to  understand  the  nature  and  effect  of 
the  process  of  garnishment.  Garnishment 
is  substantially  a  suit  by  the  defendant  in 
the  attachment,  in  the  name  of  the  plaintiff 
agfainst  the  garnishee.     In   this  suit, 

513  as  against  the   garnishee  *the   plain- 
tiff  stands   upon    no   higher    ground 

than  the  defendant,  and  can  acquire  no 
greater  right  than  the  defendant  himself 
possesses.  In  a  case  before  the  Circuit 
court  of  the  United  States,  Daniel,  J. ,  said : 
''The  proceeding  must  be  regarded  as  a 
civil  suit,  and  not  as  a  process  of  ezecntion 
to  enforce  a  judgment  already  rendered. 
In  this  proceeding  the  parties  have  a  day 
in  court ;  an  issue  of  fact  may  be  tried  by 
a  jury;  evidence  adduced,  judgment  ren- 
dered, costs  adjudged,  and  execution  issued 
on  the  judgment."  Tun  stall  v.  Worthing- 
ton,  Hempstead's  R.  662.  Drake  on  At- 
tachment, sec.  452. 

Garnishment  also  operates  as  an  attach- 
ment or  levy  upon  the  effects  of  the  defend- 
ant in  the  hands  of  the  garnishee.  It 
renders  the  garnishee  liable  for  such  effects, 
or  their  value,  if  they  are  not  forthcoming 
to  meet  the  judgment  of  the  court. 

And  it  has  been  held  in  several  cases, 
that  the  garnishee  will  be  personallv  re- 
sponsible if  the  goods  are  taiken  from  him 
by  a  wrongdoer;  and  this,  upon  the  ground 
that  the  garnishee  may  have  his  action  of 
trespass  against  the  latter.  Parker  v. 
Kinsman,  8  Mass.  R.  486;  Despatch  L#ine 
of  Packets  v.  Bellamy  Man.  Co. ;  12  New 
Hamp.  R.  205. 

Now,  it  would  seem  to  be  very  clear  upon 
general  principles,  that  the  treasurer  of  the 
State  having  the  control  and  custody  of  in- 
surance funds  and  securities  under  an  act 
of  the  Legislature,  cannot  be  subject  to 
any  proceeding  of  this  sort.  If  the  gar- 
nishment operates  in  this  case  as  in  all 
others,  to  bind  the  effects,  it  is  obvious  that 
these  securities  may  at  any  time  be  taken 
from  the  possession  of  the  treasurer,  to  an- 
swer the  demands  of  creditors.  Judgment 
may  be  rendered  against  him  for  their 
value,  if  they  are  not  forthcoming  in  obe- 
dience to  the  orders  of  the  court;  costs 
adjudged;  and  executions  and  attach- 

514  ments  issued  to  enforce  obedience  *or 
secure  payment.     These   results  must 

follow,  or  the  courts  must  contrive,  in  some 
way,  to  divest  the  judgment  in  these  cases 
of  the  operation  and   effect  attaching  to  all 
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other  judgments  in  proceeding  by  garnish- 
ment. 

The  treasurer  may  conceive  it  to  be  his 
duty  to  refuse  obedience  to  an  order  of  the 
court  requiring  him  to  surrender  the  secur- 
ities. How  is  the  order  to  be  enforced?  Is 
he  to  be  attached  while  in  the  discharge  of 
his  official  duties,  taken  from  his  office,  and 
detained  in  custody,  for  refusing  to  violate 
a  trust  reposed  in  him  by  the  I^egislature? 
He  may  decline  to  appear :  Is  the  court  to 
hear  proof  of  the  amount  or  value  of  these 
securities,  and  order  their  delivery  to  one 
of  the  officers  of  the  court? 

This  would  be  to  violate  the  whole  purpose 
and  intent  of  these  statutes,  and  render 
them  a  delusion  and  a  snare,  instead  of 
affording  a  security  to  citizens  and  residents 
of  Virginia.  By  the  express  terms  of  the 
act,  the  treasurer  is  prohibited  from  sur- 
rendering these  securities  until  the  liabili- 
ties of  the  company  to  the  citizens  of  the 
State  shall  have  been  satisfied,  or  shall 
have  terminated.  It  is  easy  to  perceive 
that  the  whole  legislative  scheme  may  be 
defeated,  and  the  law  violated,  if  these  se- 
curities may  be  subjected  to  the  claims  of 
every  foreign  creditor  who  may  assert  a 
demand  in  our  courts. 

It  is  said,  however,  that  none  of  these 
consequences  can  follow  in  this  case,  be- 
cause the  Andes  Company  have  satisfied  all 
their  liabilities  in  the  State,  and  the  treas- 
urer is  willing  to  surrender  these  securities 
under  the  order  of  the  court. 

I  think  it  a  sufficient  answer  to  this  to 
say  that  we  are  not  permitted  to  engraft 
exceptions  upon  the  law  to  meet  particular 
cases.  The  question  must  be  decided  upon 
general  principles,  and  not  with  reference 
to  the  particular  facts  of  this  case,  or  the 
views  and  opinions  of  the  treasurer.  Some- 
thing more  is  involved  than  the 
515  ^rights  and  obligations  of  the  treas- 
urer. It  is  a  question  that  concerns 
the  State.  It  is  certainly  not  compatible 
with  her  sovereignty  and  dignity  to  be  ar- 
raigned before  her  own  tribunals,  at  the 
suit  of  individuals,  in  any  other  mode  than 
is  prescribed  by  her  statutes.  Nor  is  it 
consistent  with  her  interests,  nor  the  proper 
administration  of  public  affairs,  that  her 
officers  shall  be  arrested  in  their  public 
duties,  and  required  to  answer  before  the 
courts  for  funds  or  securities  committed  to 
their  custody  for  a  specific  purpose,  under 
authority  of  a  public  law.  The  treasurer 
of  the  State  is  one  of  the  most  important 
officers  of  the  commonwealth,  with  grave, 
arduous  and  difficult  duties  to  perform.  It 
is  impossible  to  foresee  the  mischiefs  and 
embarrassments  that  will  ensue,  if,  in  ad- 
dition to  these  duties,  he  is  to  be  involved 
in  the  conflicts  of  creditors,  to  answer  in- 
numerable rival  attachments,  employ  coun- 
sel, answer  interrogatories,  and  otherwise 
consume  time  and  attention  which  should 
be  devoted  exclusively  to  the  public  inter- 
ests. I  do  not  deem  it  necessary  to  cite 
the  numerous  authorities  bearing  upon  this 
point.  They  are  fully  considered  in  Drake 
on  Attachment,  sec.  492  to  516  inclusive. 


While  there  is  some  conflict  of  opinion  in 
regard  to  the  liability  of  municipal  corpo- 
rations and  their  officers  to  the  process  of 
garnishment,  no  case  of  acknowledged  au- 
thority can  be  found  which  holds  that  the 
officers  of  a  State  can  be  made  liable,  by 
this  proceeding,  for  funds  in  their  hands, 
clothed  with  a  trust  under  the  authority  of 
a  public  law.  The  Supreme  court  of  Mass- 
achusetts has  announced  the  broad  doc- 
trine, that  no  person  deriving  his  authority 
from  the  law,  and  obliged  to  execute  it 
according  to  the  rules  of  law,  can  be  charged 
as  garnishee  in  respect  of  any  money  or 
property  held  by  him  in  virtue  of  that  au- 
thority. Brooks  V.  Cook,  8  Mass.  R.  256; 
Colby  V.  Coates,  6  Cush.  R.  558. 

516  *However  broad  this   principle  may 
be  thus  announced,  there   is   peculiar 

force  in  its  application  to  the  present  case. 
The  treasurer  is  required  by  the  statute  to 
retain  the  securities  in  the  treasury  for  the 
special  objects  contemplated  by  the  act, 
until  the  liabilities  of  the  company  are  set- 
tled or  terminated.  So  long  as  any  thing 
remains  to  be  done,  so  long  as  these  liabil- 
ities continue,  he  is  expressly  prohibited 
from  disposing  of  or  surrendering  them. 
And  when  the  treasurer  is  satisfied  these 
securities  or  funds  are  no  longer  required 
to  meet  any  liabilities  of  the  company  in 
the  State,  he  is  authorized  and  required  to 
deliver  them  to  the  company.  This  is  the 
extent  of  his  authority.  His  power  and 
duty  are  fixed  by  the  law.  Now,  whether 
this  does  or  does  not  constitute  a  contract 
on  the  part  of  the  State  with  the  insurance 
company,  it  is  the  law  for  the  treasurer, 
fixing  the  measure  of  his  authority  and  his 
responsibility.  He  holds  the  securities  in 
trust,  to  be  administered,  first  for  the 
people  of  Virginia,  and  then  for  the  com- 
pany making  the  deposit.  This  is  the  dis- 
tinction given  them  by  the  law,  controlling 
not  only  the  treasurer  but  the  courts  also ; 
and  it  would  seem  there  is  no  power,  ex- 
cept that  of  the  I^egislature,  to  change  such 
destination. 

It  was  insisted,  however,  that  in  this  way 
a  foreign  insurance  company  may  effectu- 
ally screen  its  assets  from  the  just  claims 
of  creditors.  The  theory  of  this  whole  leg- 
islation is,  that  a  foreign  insurance  com- 
pany may  come  into  the  State,  deposit  its 
funds  and  securities  with  the  treasurer,  and 
carry  on  business  here  for  an  indefinite 
period.  However  long  this  may  continue, 
the  securities  deposited  cannot  be  surren- 
dered or  subjected  to  the  claims  of  creditors. 
If  this  exemption  be  wrong,  if  the  State 
has  improperly  empowered  a  certain  class 
of  debtors  to  place  their  assets  beyond  the 
reach  of  creditors,  the   policy   of  this 

517  legislation  is   bad,  and  ought  *to   be 
abandoned.      But    this    is    a    matter 

which  addresses  itself  to  the  consideration 
of  the  Legislature,  and  not  to  the  courts. 

In  returning  the  securities  to  the  company 
depositing  them,  the  State  complies  with 
her  engagement,  as  expressed  through  her 
statutes.  The  foreign  creditors  have  no 
just  cause   of  complaint.     As  to  them  the 
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securities  are  in  the  same  condition  they 
occupied  before  the  deposit  was  made.  It 
is  not  to  be  presumed  that  an  insurance 
company  will  permit  its  assets  to  remain 
in  the  treasury  after  it  has  ceased  to  carry 
on  business  in  the  State,  merely  to  defeat 
the  claims  of  creditors.  If  this  shall  be 
done,  the  State  or  the  treasurer  would  scarce 
become  a  party  to  the  fraud,  and  the  com- 
pany would  no  doubt  be  required  to  take 
possession  of  its  property.  Doubtless,  upon 
the  failure  of  any  other  remedy,  the  courts, 
ever  alert  to  prevent  and  suppress  fraud, 
would,  in  such  case,  assume  jurisdiction 
and  afford  suitable  relief.  Nothing  of  the 
sort  is  pretended  in  this  case,  and  no  such 
question  arises. 

Upon  the  whole,  in  every  view  of  the 
case,  I  am  satisfied  the  judg-ment  should  be 
afidrmed. 

Judgment  affirmed. 

The  other  judges  concurred. 


518  *Penn  &al.  v.  Reynolds. 

June  Term.  1873,  Wytheville. 
Absent,  Staplks.  J.* 

Jadarment— Defended  at  Law -No  Relief  In  Equity. t— 

In  an  action  of  debt  upon  two  bonds  executed  on 
tlie  29th  of  December  1802  and  payable  twelve 
months  after  date,  the  defendants  appeared  and 
defended  the  action:  and  the  Jury  scaled  t^e  debt, 
reducing- it  from  86.108  to  $8,000,  with  interest  from 
the  day  the  bonds  fell  due;  and  the  judgment  was 
accordingly.  About  a  year  after  the  judfirment  was 
rendered,  the  defendants  In  the  action  filed  their 
bill  for  an  injunction  to  the  judgment,  on  the 
firround  that  the  debt  was  scaled  as  of  its  date, 
instead  of  the  day  of  its  payment  Held:  The  de- 
fendants having-  defended  themselves  at  law,  can- 
not afterwards  come  into  equity  for  relief. 

This  is  an  appeal  from  a  decree  of  the 
Circuit  court  of  Patrick  county,  dissolving 
an  injunction  which  had  been  awarded  to 
the  judgment  of  the  said  court.  The  mate- 
rial facts  of  the  case  are  as  follows:  In 
December,  1862,  the  appellants,  Thomas  H. 
Penn  and  Jackson  Penn  purchased  of  the 
appellee,  Fleming  Reynolds,  commissioner 
for  the  estate  of  Elinder  W.  Reynolds,  dec'd, 
a  tract  of  land  in  said  county,  containing 
about  325  acres,  at  the  price  of  $30  25,  and 
a  slave  named  Mary,  at  the  price  of  $2,168; 
for  each  of  which  two  sums  of  money  they 
executed   a   bond  bearing  date  on  the  29th 

'Judge  Staples  w&s  related  to  some  of  the  par- 
ties. 

tRelief  at  Law  and  In  Bqulty.— In  both  Knott  v. 
Seamands,  25  W.  Va.  101,  and  Bias|v.  Vickers,  27  W. 
Va,  id,  the  principal  case  is  cited  alouff  with  Sand- 
ers V.  Branson,  22  OratL  864.  is  authority  for  the 
proposition  that  when  a  statute  gives  a  rig-ht  to  the 
defendant  to  defend  at  law  or  obtain  relief  In  equity, 
if  he  avails  himself  of  his  rig-ht  to  make  his  defense 
at  law  and  judgment  is  given  against  him,  he  cannot 
afterwards  obtain  relief  upon  the  same  grounds  in 
equity.  See  also,  Jarrett  v.  Goodnow.  89  W.  Va.  fl02, 
20  S.  E.  Rep.  576,  7  Enc.  of  PI.  &  Pr.,  p.  810. 


day  of  December  1862,  and  payat>Ie  twelve 

months   after  date,  in   current  money.    On 

the   6th    day  of  January  1864,   eight  dajs 

after   the  bonds   became   payable,  a 

519  tender  of  *the   amount   of  them,  in- 
cluding     interest,      in     Confederate 

money,  was  made  by  the  debt<»%  to  the 
creditor,  who  refused  to  receive  the  same, 
because  it  was  Confederate  money.  In 
February  1867,  he  brought  an  action  at  law 
against  them  upon  the  said  two  bonds,  id 
the  said  court.  On  the  12th  day  of  April 
1867  the  defendants  plead  payment,  on 
which  plea  issue  was  forthwith  joined^  aod 
leave  was  given  them  to  file  a  special  plea 
within  sizt3*  days.  No  such  plea  was  filed 
within  sixty  days ;  nor  does  it  appear  that 
any  other  order  was  made  in  the  case,  until 
the  17th  day  of  April  1868,  when  the  cause 
was  tried.  On  that  day  the  defendants  filed 
a  demurrer  to  the  declaration,  which  was 
overruled ;  whereupon  the  defendants  asked 
leave  to  file  two  special  pleas  in  writing 
numbered  1  and  2 ;  to  the  filing  of  which 
the  plaintiff  objected,  and  the  conrt  sus- 
tained the  objection,  and  rejected  the  pleas. 
They  were,  in  subtsance,  as  follows:  Special 
plea  No.  1,  averred  that  the  writing  obliga- 
tory for  the  sum  of  $2,168  was  executed  for 
and  in  consideration  of  the  purchase  of  a 
slave,  and  for  no  other  consideration  what- 
ever ;  and  that  before  the  said  writing  be- 
came due  and  payable,  or  a  short  time 
thereafter,  the  title  of  the  plaintiff  to  said 
slave  had  entirely  failed ;  by  reason  where- 
of the  defendants  had  been  damaged  to  the 
amount  of  $2,168,  which  they  prayed  might 
be  enquired  of,  and  offset  against  the  plain- 
tiff's demand.  Special  plea  No.  2,  averred 
that  on  the  29th  day  of  December  1863,  (the 
day  on  which  said  bonds  becaarae  dae  and 
payable,)  the  defendants  tendered  and 
offered  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  said  declaration  men- 
tioned, to  receive  which  of  said  defendants, 
said  plaintiff  then  and  there  wholly  refused; 
that  they  have  always  from  that  time  been, 
and  still  are,  ready  to  pay  to  the  said  plain- 
tiff the  said  sum  of  money  in  current  money, 
as     of    the    29th    day    of    December 

520  1863;  ♦and  that   they  then,  to  wit:  at 
the  time  of  offering  such  plea,  brought 

the  said  sum  into  the  said  court,  readj  to 
be  paid  to  the  said  plaintiff  if  he  would  ac- 
cept the  same.  The  said  special  pleas 
being  rejected,  as  aforesaid,  there  was 
thereupon  a  trial  by  jury  of  the  issue  joined 
on  the  plea  of  payment,  when  the  jury  found 
for  the  plaintiff  the  debt  in  the  declaration 
mentioned;  and  further  found,  '* that  the 
same  was  contracted  in  relation  to  Confed- 
erate treasury  notes  as  a  standard  of  value, 
and  that  the  true  value  of  the  same  in  law- 
ful money  is  $3,000. ' '  They  therefore  found 
''for  the  plaintiff  the  said  sum  of  $3,000, 
with  interest  from  the  29th  day  of  Decem- 
ber 1863;"  and  judgment  was  rendered  ac- 
cordingly. 

On  the  7th  day  of  July  1869,  more  than  a 
year  after  the  rendition  of  said  judgment 
the  defendants  filed  a  bill  of  injunction  to 
the  same  in  the  said  court,    (having  a  few 


580 


23  GRATT. 


PBNN  &  AI,.  V,  RBYNOLDS. 


521,  522,  523 


days  previously  obtained  an  order  from  the 
Judg'e  of  said  court  in  vacation  awarding 
such  injunction,)  in  which,  after  referring 
to  and  stating  the  facts  in  regard  to  the 
said  contract  of  purchase  and  the  execution 
of  the  said  bonds,  they  aver  ''that  said 
debts  were  contracted  in  reference  to  Con- 
federate States  Treasury  notes  as  the  stand- 
ard of  value."  They  then  allege  that  on 
or  about  the  1st  day  of  January  1864,  and 
within  3  or  4  days  next  after  said  bonds 
fell  due,  they  tendered  to  the  plaintiff,  in 
payment  of  the  same,  the  sum  of  $5,1%  49 
in  Confederate  States  Treasury  notes,  that 
sum  being  the  amount  of  principal  and  in- 
terest then  due  on  said  bonds;  that  said 
plaintiff  refused  to  accept  the  amount  thus 
tendered  him,  alleging  as  a  reason  therefor, 
and  the  only  reason,  that  he  did  not  want 
Confederate  money ;  and  that  between  the 
maturity  of  the  bonds  and  the  date  of  said 
tender,  there  had  been  no  substantial,  or 
in  fact  any,  depreciation  in  said  currency. 
They  set  out,  as  a  part  of  their  bill,  a 

521  copy   of   the  record  of  *the  action  at 
law  upon  the  said  bonds;  after  which 

they  ''represent,  that  had  the  debt  been 
scaled  to  its  true  value  as  of  the  maturity 
of  the  bonds,  as  by  law  and  the  decisions 
of  the  Supreme  court  of  Appeals  of  the 
State  should  have  been  done,  the  judgment 

should  have  been  for  $ — ,  and  interest 

only,  instead  of  the  sum  of  $3,000,"  which 
they  say  was  the  effect  of  scaling  the  debt 
**as  of  the  date  of  the  contract."  They 
charge  that  the  Stay  Law  will  soon  expire 
by  its  limitation,  and  that  said  Reynolds  is 
threatening  to  sue  out  execution  on  his  judg- 
ment at  law ;  and  they  therefore  pray,  that 
he  be  enjoined  from  all  further  proceedings 
on  said  judgment,  and  for  general  relief. 

On  the  14th  day  of  April  1870  the  said 
Reynolds  filed  his  answer,  in  which  he  de- 
murred to  the  bill  for  want  of  equity ;  stated 
that  the  whole  matter  in  controversy  had 
been  fairly  and  properly  tried  in  the  action 
at  law,  and  verdict  and  judgment  rendered 
therein  accordingly ;  that  the  complainants 
had  been  in  the  possession  and  enjoyment 
of  the  said  land  ever  since  the  purchase 
thereof,  and  of  the  said  slave  until  she  was 
emancipated  in  consequence  of  the  war; 
that  a  court  of  equity  had  no  right  to  inter- 
fere with  the  said  judgment,  on  the  ground 
of  fraud,  accident  or  mistake,  or  any  other 
ground;  and  that  the  only  redress  to  which 
the  complainants  were  entitled  for  any 
error  in  the  judgment  was  by  an  appeal 
from  the  same ;  but  that  there  was  in  fact 
no  error  in  said  judgment,  at  least  to  their 
prejudice. 

Many  depositions  were  taken  and  filed  in 
the  cause  by  both  parties,  relating  chiefly 
to  the  questions,  whether  the  sale  was  for 
Confederate  money  or  not,  and  what  was 
the  value  in  good  money  of  the  said  land 
and  slave  at  the  time  of  the  sale.  There  is 
much  conflict  in  the  testimony  on  both  of 
these  questions ;  the  value  of  the  land,  ac- 
cording to  the  witnesses,  varying  between 
about  $800  and  $3,000.     Several  of  the 

522  jurors  who   tried   the  ^action   at  law 


were  examined;  one  of  whom  said,  the 
jury  decided  upon  the  proof  of  the  value 
of  the  property  before  the  war  and  at  the 
time  of  rendering  the  verdict;  that  they 
valued  the  slave  at  $1,000  and  the  land  at 
$2,000,  and  accordingly  rendered  their  ver- 
dict for  $3,000,  which  from  the  evidence 
they  believed  the  property  to  be  worth. 
One  of  the  witnesses  proved,  that  on  the 
6th  day  of  January  1864,  a  tender  was  made 
of  the  amount  of  both  bonds,  in  Confed- 
erate money,  to  the  creditor,  who  refused 
to  take  the  same ;  saying  the  legatees  were 
not  willing  to  receive  it.  He  did  not  object 
to  taking  the  money  because  it  was  not 
the  proper  amount,  but  because  it  was  Con- 
federate money. 

On  the  15th  day  of  April  1870,  the  cause 
came  on  to  be  heard  upon  a  motion  to  dis- 
solve the  injunction,  and  the  same  was  ac- 
cordingly dissolved ;  and  there  was  a  decree 
against  the  complainants  for  costs  and 
damages.  From  that  decree  they  applied 
for  and  obtained  this   appeal   to  this  court. 

Jno.  A.  Campbell,  for  the  appellants. 

I.  The  decree  of  the  court  below  declares 
that  there  is  "no  equity  in  the  bill."  This 
is  manifestly  erroneous.  The  bill  was  filed 
under  j|  4,  ch.  71,  p.  185-6,  acts  of  1865-66, 
and  is  strictly  within  the  letter  of  the  stat- 
ute. Unless,  therefore,  the  statute  is  un- 
constitutional— a  proposition  which  it  is  not 
proposed  to  argue — the  appellants  were 
oroperly  in  court,  as  they  could  only  avail 
themselves  of  their  tender  in  a  court  of 
equity. 

II.  The  contracts  were  for  Confederate 
money.  Vide  Walker's  ex'or  v.  Page  et 
als.,  21  Gratt.  636;  and  the  tender  of  Con- 
federate money,  was  a  good  tender;  and 
but  for  the  act  of  assembly  the  depreciation, 
subsequent  to  the  tender,  would  have  fallen 
upon  the  appellee.     Vide  9  Bac.  Ab.  Tender 

B.  p.  317. 
523         *III.  Upon  the  whole  case  the  decree 

is  erroneous.  Because  the  rights  of 
the  parties  have  not  been  ascertained  by 
either  of  the  two  modes  for  adjusting  Con- 
federate contracts.  Vide  Pharris  v.  Dice, 
21  Gratt.  303. 

1.  The  sum  recovered  greatly  exceeds 
the  gold  value  of  the  amount  contracted  to 
be  paid. 

2.  It  is  not  the  value  of  the  property  sold. 

Lybrook,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case,  he  pro- 
ceeded : 

If  the  debtors  had  not  made  their  defence 
in  the  action  at  law  against  them  upon  their 
bonds,  in  pursuance  of  sections  1  and  2  of 
the  acts  passed  March  3,  1866,  (acts  of 
1865-6,  p.  184,)  and  February  28,  1867,  (acts 
of  1866-7,  p.  694, )  commonly  called  the  ad- 
justment acts,  they  might  still  have  applied 
to  a  court  of  equity  for  relief,  under  the 
4th  section  of  the  said  act  passed  March  3, 
1866,  according  to   the   case   of   Sanders  v. 
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Branson,  22  Gratt.  364.  But  whatever  may 
have  been  the  measure  of  the  relief  to  which 
they  would  have  been  entitled  in  a  court  of 
equity,  under  the  said  4th  section,  a  ques- 
tion which  it  is  not  necessary  now  to  decide, 
they  were  entitled  only  to  an  election  be- 
tween the  two  remedies,  and  certainly  had 
not  a  right  to  resort  to  both.  They  availed 
themselves  of  their  legal  remedy,  by  mak- 
ing their  defence  in  the  action  at  law  upon 
the  bonds.  And  the  jury  sustained  their 
defence,  by  reducing  the  demand  against 
them  from  its  nominal  amount  of  $5,193,  to 
the  sum  of  S3, 000  in  good  money ;  for  which 
latter  sum,  with  interest  from  the  29th  day 
of  December  1863,  they  rendered  a  verdict ; 
and  judgment  was  given  accordingly.  If 
they    were   dissatisfied  with  the  relief  they 

obtained  in  the  court  of  law,  they 
524      ought    to    have    appealed    *from    the 

judgment  of  that  court.  Instead  of 
doing  so,  they  did  not  even  except  to  any 
opinion  given  by  the  court  in  that  action. 
When  the  stay  law  was  about  to  expire, 
and  the  debtors  apprehended  that  an  execu- 
tion would  be  issued  against  them  upon  the 
judgment,  they  applied  to  a  court  of  equity 
for  relief,  under  the  4th  section  of  the  act 
of  March  3, 1866,  and  obtained  an  injunction 
to  the  judgment.  In  other  words,  having 
been  once  relieved  in  a  court  of  law,  they 
applied  to  be  relieved  again  in  a  court  of 
equity — that  is,  for  double  relief.  We  think 
they  had  no  right  to  such  relief  in  a  court 
of  equity.  They  only  complain  in  their 
bill,  that  in  the  action  at  law,  the  debt  was 
scaled  to  its  true  value,  as  of  the  date  of 
the  bonds,  and  not  as  of  the  time  of  their 
maturity,  as,  they  say,  should  have  been 
done,  ^*by  law  and  the  decisions  of  the  Su- 
preme court  of  appeals  of  the  State. ' '  Now, 
it  appears  from  the  evidence  in  the  cause, 
that  the  debt  was  not,  in  fact,  scaled  to  its 
true  value  as  of  the  date  of  the  bonds ;  but 
the  jury  thought,  that  under  all  tlje  circum- 
stances, the  fair  value  of  the  property  sold, 
would  be  the  most  just  measure  of  recovery 
in  the  action ;  and  therefore  adopted  that 
principle  as  the  measure  of  the  recovery,  in 
pursuance  of  the  proviso  contained  in  the 
first  section  of  the  said  act  of  February  28, 
1867.  But  whatever,  and  however  erroneous, 
the  principle  adopted  by  the  jury  may  have 
been,  the  judgment  in  the  action  at  law 
cannot  be  questioned  in  this  collateral  way, 
but  is  conclusive  until  reversed  by  an  appel- 
late court. 

We  are  of  opinion  that  the  said  injunction 
was  properly  dissolved,  and  that  there  is 
no  error  in  the  decree  of  the  Circuit  court. 

Decree  affirmed. 


525 


*Sayers  v.  Cassell  &  als. 

June  Term,  1878.  Wythevllle. 


Ouardlons-Addltional  Voluntary  Bond— Uablllty 
of  Sureties.— A  puardlan  of  an  infant  havinff,  when 
be  was  appointed,  fflven  a  bond  with  sureties,  after- 
wards without  a  rule  upon  him  or  order  of  court, 
requiring  it,  comes  into  court  and  fflves  another 


bond  with  other  sureties.  The  last  bond  isTalld 
and  relates  back  to  his  appointment  as  ffnard- 
lan;  and  the  sureties  In  the  first  bond  are  dUs- 
charffed:  and  are  not  necessary  or  proper  parties 
to  a  bill  by  the  ward  against  the  finardlan  and  bis 
sureties  for  the  settlement  of  his  accounts. 
a.  Same— No  Allowance  for  Support  and  Edncatioa- 
LiaUllty  for  interest.*— The  guardian  not  haTlnc 
been  allowed  anything  for  the  board,  clothing  and 
schooling  of  his  ward,  under  the  circumstances  of 
this  case  should  not  be  charged  with  interest  upon 
the  small  amount  of  the  money  of  his  ward  In  bis 
hands. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Wythe  county,  brought  in  March 
1861  by  David  Cassell  against  I^eonard  G. 
Bailey,  his  former  g^iardian,  and  Robert 
Sayers,  jr. ,  and  John  R.  and  Henry  W. 
Richardson,  as  the  sureties  of  said  Bailey, 
for  a  settlement  of  the  guardian's  account. 
It  appears  that  Mrs.  Cassell,  the  mother  of 
the  plaintiff,  owned  a  small  farm  of  about 
one  hundred  acres,  and  some  stock,  on 
which  farm  she  lived  with  her  three  chil- 
dren, two  sons  and  a  daughter.  Previous 
to  1852  she  married  I^eonard  G.  Bailey ;  and 
in  November  1852  Bailej^  was  appointed 
guardian  of  the  children.  At  this  time 
the  plaintiff  was  about  thirteen  years  old; 
the  other  two  were  younger  than  the  plain- 
tiff. 
526  *In  November  1854,  one  of  Bailey's 
sureties  requiring  counter  security, 
Bailey  executed  another  bond  with  other 
sureties.  In  February  1856,  he  executed 
another  bond  with  other  sureties;  and  in 
February  1857  he  executed  a  fourth  bond 
with  the  defendants  as  his  sureties.  This 
last  bond  seems  to  have  been  executed  with- 
out a  previous  rule  upon  him,  or  order,  re- 
quiring him  to  give  counter  security. 

Sayers  having  answered  the  bill,  insisting 
that  the  last  bond  was  not  valid,  and  that 
the  sureties  in  the  second  bond  should  Jbe 
parties,  a  commissioner  was  directed  to  set- 
tle the  guardianship  account ;  and  he  made 
his  report,  in  which  he   charged  the  guard- 

*0u«rdlan8— Allowance  for  Support  and  Educatioa  ef 

Ward.— In  Hauser  v.  King,  76  Va.  736,  the  court  said: 
"But,  In  the  second  place.  It  Is  Insisted  that  there 
should  have  been  no  allowance  for  support,  because 
the  committee  testifies  that  he  makes  no  charge. 
This  Is  not  like  the  case  of  a  father  called  to  account 
as  guardian  of  his  Infant  child.  In  such  a  case,  as  a 
general  rule,  and  in  the  absence  of  peculiar  circum- 
stances warranting  a  departure  from  It,  no  allow- 
ance for  support  out  of  the  ward's  estate  Is  made  to 
the  guardian,  if  of  ability  to  maintain  the  ward 
because  the  law  imposes  upon  the  father  the  duty  to 
support  his  child.  *The  court,  however.*  It  Is  said, 
'win  look  with  liberality  to  the  circumstances  of 
each  particular  case  and  to  the  respective  estates  of 
father  and  children,  and  will  authorize  the  Income 
arising  from  the  estates  of  infants  to  be  applied  to 
their  support  whenever,  under  all  the  circumstances, 
it  appears  to  be  proper. '  Evans  y.  Pearce  and  others, 
16  Qratt.  516,  516.  See  further,  as  to  allowances  to 
guardians,  Armstrong's  Heirs  ▼.  Walkup.  0  Oratt 
872;  Qrifflth  and  others  v.  Bird  and  others.  8  Gratt 
78:  Sayers  v.  Cassell  and  others,  3S  Gratt.  tab."  See 
monographic  noU  on  "Guardian  and  Ward." 


582 


23  GRATT. 


SaYBRS  V,  CASSBLL  &  ALS. 


627,  628,  529 


ian  with  the  sum  of  $345  18,  as  received  the 
10th  of  January  1855 ;  and  not  allowing  him 
any  credits  for  expenditures  or  commissions, 
he  stated  the  account  by  making  annual 
rests,  and  charging  compound  interest  upon 
the  principal  fund,  up  to  the  termination 
of  the  guardianship  in  December  1860,  when 
the  plaintiff  attained  the  age  of  twenty-one 
years,  the  whole  amounting  to  $502  46,  of 
which  $157  28  is  interest.  The  commis- 
sioner reported  that  he  considered  the  serv- 
ices of  the  ward  rendered  to  the  guardian, 
were  a  full  and  ample  set-off  against  all 
and  every  charge  for  board,  clothing  and 
tuition;  and  that  he  did  not  allow  the 
guardian  commissions  because  he  had  not 
settled  his  accounts  annually  before  a  com- 
missioner, as  the  law  requires. 

fiailey  excepted  to  the  report :  1st.  Because 
no  account  is  taken  of  the  necessary  ex- 
penditures made  by  the  guardian  for  the 
boarding,  clothing  and  schooling  of  the 
plaintiff.  2d.  Because  no  commissions  are 
allowed.  3d.  Because  the  guardian  is 
charged  with  compound  interest,  whilst  he 
ought  not  to  have  been  charged  with  any. 
4th.  E*or  improperly  charging  him  with 
any  balance.  5th.  In  allowing  the 
527  labor  of  the  *complainant  as  a  set  off 
to  the  amount  expended  in  necessaries 
for  him. 

From  the  evidence  returned  by  the  com- 
missioner with  his  report,  it  appears  that 
Bailey  and  his  wife  and  her  children  lived 
on  her  farm  in  Wythe  county  until  1856, 
when  the  farm  was  sold  and  another  was 
purchased  in  the  county  of  QarroU,  to  which 
they  removed.  The  plaintiff  lived  in  the 
family  and  was  treated  as  one  of  it,  and  he 
worked  on  the  farm,  when  he  was  not  at 
school.  Bailey  who  was  a  carpenter,  worked 
at  his  trade ;  and  all  the  profits  of  the  farm 
as  also  that  of  his  labour,  were  expended  in 
the  support  of  the  family,  and  they  all  in- 
cluding the  plaintiff  derived  their  support 
from  it. 

As  to  the  value  of  the  services  of  the 
plaintiff  some  of  the  witnesses  thought  they 
were  worth  fifty  cents  a  day,  others  thought 
thev  were  worth  his  board  and  clothing. 

The  cause  came  on  to  be  heard  on  the  8th 
day  of  December  1861,  when  the  court  held 
that  the  bond  executed  by  Bailey  and  the 
other  defendants  was  valid,  and  that  they 
were  responsible  to  the  plaintiff  for  what- 
ever might  be  found  due  upon  a  settlement 
of  his  guardian  accounts;  and  overruling 
the  exceptions  to  the  report,  and  confirming 
the  same,  decreed  in  favor  of  the  plaintiff 
against  the  defendants  for  the  sum  of 
$502  46,  with  interest  thereon  from  the  I7th 
of  December  1860  till  paid,  and  costs.  And 
thereupon  the  defendant  Robert  Sayers  Jr., 
applied  to  this  court  for  an  appeal;  which 
was  allowed. 

Crockett,  Blair  and  Caldwell,  for  the  ap- 
pellant. 

The  bond  executed  by  L.  G.  Bailey,  as 
guardian,  &c.,  with  M.  B.  Tate  and  A.  S. 
Arnold  as  his  sureties,  on  the  13th  of  No- 
vember, 1854,  is  the   last  valid  bond  given 


by  the  said  guardian.     The  other  two 

528  subsequently    ^executed    by    him    as 
guardian,  &c.,    are   void  as  statutory 

bonds. 

The  county  court  is  a  court  of  general 
jurisdiction;  but  prior  to  the  statute  au- 
thorizing it  to  appoint  guardians  and  other 
fiduciaries,  and  to  take  bonds  from  them, 
had  no  power  to  do  so.  This  case  comes, 
then,  within  the  rule  ^^That  if  a  special 
statutory  authority  be  conferred  on  a  court 
of  general  jurisdiction,  the  court,  as  to  that 
authority,  is  a  court  of  special  jurisdiction, 
and  the  authority  must  be  strictly  pursued. " 
Creps  V.  Durden,  vol.  1,  pt.  2,  Smith's 
Leading  Cases,  p.  1073,  1095;  Ranson  v. 
Williams,  2  Wall.  U.  S.  R.  313 ;  Hollins  v. 
Patterson,  6  Leigh  457.  If  jurisdiction  is 
given  by  act  of  Assembly,  the  court  cannot 
go  beyond  it.  Delany  v.  Goddin,  12  Gratt. 
158 ;  Thatcher  v.  Powell,    6  Wheat.  R.  119. 

In  taking  the  two  last  bonds,  under  {  11 
of  ch.  122,  Code  of  1860,  the  court  clearly 
exceeded  its  jurisdiction,  and  the  bond  of 
the  13th  of  November  1854  is  the  only  valid 
and  binding  one  in  this  case.  The  bill 
ought,  therefore,  to  be  dismissed. 

If  the  above  view  of  this  case  should  not 
prevail  with  the  court,  it  is  respectfully 
referred  to  the  following  authorities  to  sus- 
tain the  exceptions  endorsed  upon  Commis- 
sioner Holbrok's  report. 

When  a  guardian  has  admitted  by  parol 
declarations,  that  he  intended  to  make  no 
charge  for  his  ward's  board,  yet  he  ought 
not  to  be  charged  with  interest  on  a  sum  of 
money  received  for  his  ward,  unless  such 
interest  would  exceed  a  reasonable  compen- 
sation for  board.  Hooper  v.  Royster,  1 
Munf.  119. 

2.  A  guardian  of  infants  is  entitled  to 
compensation  for  their  support,  though  he 
may  have  promised  iheir  friends  that  he 
would  not  make  any  charge  for  it,  and  in 
fact  kept  no  accounts  against  them.  Arm- 
strong's heirs  V.  Walkup,  9  Gratt.  372. 

529  *3.  When  it  cannot  be  shown  by  the 
guardian     the    amount    of    advances 

made  for  the  support  of  each  child  the 
guardian  should  have  reasonable  allowance 
for  the  support  of  the  ward.  Cunningham 
V.  Cunningham,  4  Gratt.  43. 

4.  Guardian  keeps  his  wards  in  his  family 
and  treats  them  as  his  children ;  but  they 
are  required  to  work  as  other  children  might 
be,  though  th«  condition  of  his  family  did 
not  require  their  services.  The  guardian 
is  to  be  allowed  a  reasonable  compensation 
for  their  board  and  clothing,  and  he  is  not 
to  be  charged  for  their  services.  Arm- 
strong's heirs  v.  Walkup,  12  Gratt.  608. 

5.  For  the  grounds  on  which  an  encroach- 
ment on  the  principal  of  a  ward's  estate 
will  be  justified — see  2d  Lead.  Cases  in  Eq. 
pt.  2d  163-169-170 ;  in  the  matter  of  Boswick, 
4  Johns,  ch.  R.  100. 

Kent,  for  the  appellee. 

The  6th  section  of  ch.  127,  Code,  directs 
the  mode  in  which  a  guardian  gives  his 
bond:  the  11th  sec.  ch.  132  provides  for  the 
mode  in  which  a  new  bond  may  be  given ; 
and  the  12th  of  the  same  declares  its  effect. 
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It  is  submitted  that  whilst  the  statute 
points  out  the  mode  in  which  a  guardian 
may  be  forced  to  renew  his  bond,  it  was 
never  contemplated  he  might  not  voluntarily 
come  into  court  and  upon  his  own  motion 
renew  his  bond. 

In  this  case  the  bond  sued  upon  is  regular 
and  in  due  form.  No  objection  can  be  urged 
against  it  upon  the  ground  that  it  does  not, 
in  form,  comply  with  the  requirements  of 
the  statute ;  and  it  is  submitted,  that  the 
court  in  which  it  was  taken,  being  a  court 
of  record,  the  action  of  the  court  in  taking 
this  bond  was  a  judgment  rendered  upon  a 
subject  cognizable  before  it,  and  is  conclu- 
sive, and  cannot  be  questioned  inci- 

530  dentally.  Its  *  judgment  is  binding 
till  set  aside  or  reversed,  though  erro- 
neous. Acts  done  and  bonds  taken  by  it 
bind  the  obligors  and  securities  as  well  as 
principals.  Gibson  v.  Beckham,  16  Gratt. 
321,  6,  7,  and  34;  and  the  cases  there  cited; 
Hollins  V.  Patterson,  5  Leigh  437. 

Every  intendment  will  be  made  in  favor 
of  the  validity  of  the  acts  of  a  court  within 
the  scope  of  its  powers,  whether  those 
powers  are  limited  or  general ;  and  when 
jurisdiction  has  once  attached  it  will  not 
be  lost  by  an  irregularity  in  the  mode  of 
executing  it.  Crepps  v.  Durden,  vol.  1, 
part  2,  Smith's  leading  cases,  p.  (top)  1073, 
1075 ;  Voorhees  v.  Bank  United  States,  10th 
Peters  R.  449. 

The  appellee  was  thirteen  years  of  age  at 
the  time  appellant  qualified  as  his  guardian. 
If  the  income  from  his  estate  in  the  hands 
of  his  guardian  was  insufficient  for  his  sup- 
port, the  law  required  the  guardian  to 
apprentice  him.  It  never  sanctions  an  en- 
croachment upon  the  principal  of  the  ward's 
estate,  except  the  assent  of  the  chancellor 
be  first  obtained;  and  thenonlj'  to  a  limited 
extent  and  under  very  peculiar  circum- 
stances. For  mere  maintenance,  even  upon 
petition  filed,  it  is  very  doubtful.  In  the 
matter  of  Boswick,  4  Johns  Ch.  R.  102  (top)  ; 
Evans  v.  Pearce,  15  Gratt.  513 ;  Myers  v. 
Wade,  6  Rand.  444. 

It  is  submitted  upon  the  proof  that  so  far 
from  the  guardian  supporting  the  ward, 
the  reverse  was  the  case;  that  the  labor 
performed  by  the  ward  for  his  guardian 
during  the  whole  of  his  minority,  the  prop- 
erty acquired  by  him  from  extra  labor  per- 
formed for  others,  and  from  the  generosity 
of  friends,  was  all  appropriated  by  the 
guardian  to  his  own  use,  and  was  more  than 
equivalent  for  any  expense  incurred  by  him 
for  the  ward's  benefit.  It  is  further  sub- 
mitted, this  case  does  not  fall  within  the 
principle  of  Armstrong  v.  Walkup,  12 

531  Gratt.    608,    but  *rather    within    the 
spirit  of  Evans   v.    Pearce,  IS  Gratt. 

513 ;  where  the   court  says  it  will  look  with 
liberality  to  the  circumstances  of  each  case. 

ANDERSON,  J., delivered  the  opinion  of 
the  court. 

By  section  11,  of  chapter  132  of  the  Code, 
(Code  of  1860,  p.  603,)  the  court,  under  the 
order  of  which  any  such  fiduciary  derives 
his     authority,     may     order    a    guardian, 


whether  he  shaU  or  shall  not  have  before 
given  a  bond,  or  whether  he  shall  have 
given  one  with  or  without  sureties,  to  give 
before  such  court  a  new  bond,  in  a  reason- 
able time  to  be  prescribed  by  it,  &c.  But 
no  such  order  shall  be  made,  unless  reason- 
able notice  appear  to  have  been  given  to 
such  fiduciary,  &c.  But,  surely  it  would  be 
competent  for  the  fiduciary  to  waive  his 
right  to  such  notice  and  come  into  court 
with  his  sureties,  and  execute  a  new  bond, 
which  would  be  as  binding  on  him  and  his 
sureties  as  if  such  notice  had  been  given. 
And  the  statute  authorizes  the  court  to  make 
such  order,  '^requiring  a  new  bond  to  be 
given,  when  it  appears  proper  from  the 
report  of  the  clerk  or  a  commissioner,  or  on 
evidence  adduced  before  it  by  a  surety,  or 
the  representative  of  a  surety  for  such  fidu- 
ciary, or  by  any  other  person  interested." 
And  the  court  can  perceive  no  reason  why 
the  bund  shall  not  be  binding  upon  the 
guardian  and  his  sureties  executing  it,  if 
they  come  before  the  court,  in  anticipation 
of  such  order,  and  dispensing  with  it,  and 
execute  the  new  bond,  without  the  guardian 
being  specially  ordered  thereto.  His  act  of 
giving  the  new  bond  is  a  confession  that 
the  court  may  properly  and  lawfully  require 
him  to  do  it,  and  he  would  be  thereby 
estopped  from  afterwards  denying  it-  The 
court  is  of  opinion,  therefore,  that  the 
bond  executed  by  the  defendants,  Bailey, 
Sayers,  and  the  two  Richardsons,  on 
532  *the  10th  of  August  1857,  was  lawfully 
executed,  and  is  binding  on  them. 

The  court  is  further  of  opinion,  that  by 
virtue  of  the  12th  section  of  the  aforesaid 
statute,  the  said  bond  relates  back  to  the 
time  of  the  qualification  of  the  guardian, 
and  binds  the  obligors  for  the  faithful  dis- 
charge of  the  duties  of  guardian  by  the  said 
Leonard  G.  Bailey,  from  that  titae,  as 
effectually  as  if  it  had  been  then  executed; 
and  that  the  sureties  in  the  former  bonds, 
and  their  representatives,  upon  the  execu- 
tion of  the  new  bond,  were  discharged. 
And,  consequently,  it  was  not  necessary, 
nor  proper,  that  they  should  have  been  made 
parties  to  this  suit. 

The  court  is  further  of  opinion,  that  al- 
though the  guardian  has  admitted  to  the 
friends  of  his  ward  that  he  did  not  intend 
to  charge  him  board,  he  ought  not  to  be 
charged  with  interest  on  the  sum  of  money 
he  received  for  his  ward  during  his  minor- 
ity ;  the  guardian  having  kept  him  in  his 
family  and  treated  him  as  one  of  his  chil- 
dren, boarding,  clothing  and  schooling  him, 
and  he  working  for  the  family  as  one  of 
the  children.  The  court  is  of  opinion,  that 
under  the  circumstances  of  this  case,  it 
would  be  extremely  harsh  to  disallow  the 
guardian's  account  for  board,  clothing  and 
schooling,  and  also  to  charge  him  with  in- 
terest on  the  sum  of  money  he  received  for 
his  ward.  The  interest  does  not  exceed  a 
reasonable  compensation  to  the  guardian, 
taking  all  other  matters  into  the  account. 
The  court  is  of  opinion,  therefore,  that  the 
commissioner  erred  in  charging  the  guard- 
ian with  interest,  and   that   annually  com- 
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pounded  from  1855  to  1860 ;  and  that  the 
court  erred  in  overruling  the  defendant's 
exception  to  the  commissioner's  report  on 
this  ground,  and  in  decreeing  the  same. 
The  court  is,  therefore,  of  opinion  that  the 

said  decree  must  be  reversed  on  this 
533      ground;   and   will    now    *proceed    to 

enter  such  order  or  decree  as  ought  to 
have  been  made  by  the  court  below. 

Having  maturely  considered  the  record  in 
this  cause,  for  reasons  assigned  in  writing 
and  filed  therewith,  the  court  is  of  opinion 
that  the  decree  of  the  Circuit  court  of  Wythe 
county  be  reversed  and  annulled ;  and  that 
the  appellee  pay  to  the  appellant  his  costs 
expended  in  the  prosecution  of  his  appeal 
here.  And  this  court,  now  proceeding  to 
pronounce  such  decree  as  should  have  bsen 
made  by  the  Circuit  court,  it  is  adjudged, 
ordered  and  decreed  that  the  defendants  in 
the  court  below  pay  to  the  plaintiff  below 
the  sum  of  three  hundred  and  forty-five 
dollars  and  eighteen  cents,  with  interest 
thereon  at  the  rate  of  six  per  centum  per 
annum,  from  the  11th  day  of  December, 
1860,  till  payment,  and  the  costs  of  the 
plaintiff  in  the  prosecution  of  his  suit  in 
the  said  Circuit  court. 

Decree  reversed. 
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•Sexton  V.  Windell's  Adm'x. 
Jane  Term,  1878,  Wytlieyille. 


I.  Bond  — Parol  Evidence  AdnlMlble  to  Prove  Cur- 
rency Intended.*— M  sues  the  adm'r  of  W  upon  a 
bond  dated  July  18th,  1888,  and  payable  with  inter- 
est two  years  after  date,  "in  current  funds/'  The 
bond  states  on  Its  face  it  was  firlven  in  part  of  the 
price  of  land.  Parol  evidence  is  admissible  to 
show  that  the  parties  had  reference  to  Ck>nf ederate 
currency. 

a.  Same— Confederate  Currency— Scaling.— The  coart 
Instructs  the  Jury  "that  if  they  believe  from  the 
evidence,  the  parties  contemplated  Confederate 
money  as  the  funds  to  be  paid,  the  note  f alllnir  due 
since  the  close  of  the  war,  when  Confederate 
money  was  not  current,  and  had  no  appreciable 
value,  they  should  find  the  scaled  value  of  the 
money  at  the  time  of  the  contract."  It  was  error 
to  stop  with  this,  but  he  should  have  added,  that 
inflxlnff  the  amount  of  the  plaintiff's  recovery 
they  were  authorized  to  take  into  their  considera- 
tion the  fair  value  of  the  land. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Wythe  county,  brought  in  Septem- 
ber 1865,  by  David  Sexton,  assignee  of 
Jacob  Miller,  against  Margaret  Windell, 
administratrix  of  William  Windell,  de- 
ceased, to  recover  the  amount  of  a  bond  for 
$1,389,  dated  the  18th  of  July  1863,  and  pay- 
able two  years  after  date,  with  interest  from 
the  date.  The  bond  stated  on  its  face  that 
it  was  in  part  payment  of  a  tract  of  land 
that  day  deeded  to  Windell  by  Miller,  and 
that  it  was  payable  in  current  funds  when 
due.  The  defendant  appeared  and  pleaded 
payment. 

Upon  the   trial  of  the  cause   the  plaintiff 

•SG^/oot-noU  to  Hllb  v.  Peyton,  22  Gratt  56a 


introduced  in  evidence   the  bond   with  the 
assignment      to      himself      endorsed 

535  *thereon;    and    then    stated    that   he 
was   through    with    his   evidence    in 

chief.  And  thereupon  the  defendant,  to 
maintain  the  issue  on  her  part,  introduced 
a  witness,  and  asked  him  what  was  the  un- 
derstanding and  agreement  of  the  parties, 
as  to  the  currency  in  which  said  bond  was 
to  be  paid.  To  this  question  the  plaintiff 
objected,  upon  the  ground  that  the  parties 
on  the  face  of  the  bond  had  agreed  upon 
the  currency  in  which  the  same  was  to  be 
discharged  when  due.  But  the  court  over- 
ruled the  objection,  and  permitted  the 
witness  to  answer  the  question:  and  the 
plaintiff  excepted. 

After  all  the  evidence  had  been  intro- 
duced, and  the  argument  had  been  con- 
cluded, the  court  instructed  the  jury  as 
follows:  It  is  a  question  of  fact  for  the  jury 
to  decide,  what  was  the  understanding  and 
agreement  of  the  parties  as  to  the  meaning 
of  the  words  **current  funds,"  in  the  note 
sued  on.  If  the  jury  believe  from  the  evi- 
dence, that  the  parties  meant  bv  these  words 
funds  that  might  be  current  **when  due," 
then  they  should  find  for  the  plaintiff  the 
amount  of  the  note.  But  if  they  should 
believe  from  the  evidence,  that  the  parties 
contemplated  Confederate  monej'  as  the 
funds  to  be  paid,  then  the  note  falling  due 
since  the  close  of  the  war,  when  Confed- 
erate money  was  not  current,  and  had  no 
appreciable  value,  they  should  find  the 
scaled  value  of  the  money  at  the  time  of 
the  contract.  To  this  instruction  the  plain- 
tiff also  excepted. 

The  jury  then  found  a  verdict  for  the 
plaintiff,  for  one  hundred  and  fifty-four 
dollars  and  thirty-three  cents.  Whereupon 
the  plaintiff  moved  the  court  for  a  new  trial 
of  the  cause.  But  the  court  overruled  the 
motion,  and  rendered  a  judgment  according 
to  the  verdict :  and  the  plaintiff  again  ex- 
cepted :  and  obtained  a  writ  of  error  to  this 
court. 

536  *The  only  question  involved  in  this 
last   exception   is   whether   the  facts 

proved  showed  that  the  purchase  of  the  land 
was  for  Confederate  money,  and  they  are 
sufficiently  referred  to  by  Judge  Staples  in 
his  opinion. 

Kent  and  W.  &  J.  P.  Sheffey,  for  the 
appellant. 

Terry  and  Pierce,  for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

It  is  impossible  to  distinguish  this  case 
from  that  of  Hilb  v.  Peyton,  22  Gratt.  530. 
The  language  of  the  two  instruments  may 
not  be  identical,  but  the  provisions  in  each 
are  so  nearly  alike  in  their  legal  effect,  the 
same  principles  and  rules  of  construction 
must  govern  in  both  cases.  In  Hilb  v. 
Peyton  a  majority  of  this  court  held  that 
parol  evidence  was  admissible  to  show  the 
real  contract  of  the  parties,  notwithstand- 
ing the  existence  of   a  written   obligation. 
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If  such  evidence  was  proper  in  that  case,  it 
is  clearly  so  in  this.  It  is  only  necessary, 
therefore,  to  refer  to  that  decision  as  set- 
tling the  law  in  all  this  class  of  cases,  so 
far  as  the  opinion  of  a  bare  majority  of  the 
court  can  have  that  eflFect. 

The  learned  counsel  for  the  plainti£F  in 
error,  conceding  the  authority  of  that  case, 
insists  that  the  obligation  in  this  is  plain 
and  unequivocal  in  its  terms,  and  the  duty 
devolves  on  the  court  of  construing  it  ac- 
cording to  the  manifest  intention  and 
meaning  of  the  parties.  This,  however, 
does  not  cover  the  whole  ground.  When  a 
written  contract  is  to  be  interpreted,  un- 
affected by  extrinsic  evidence,  it  certainly 
is  the  duty  of  the  court  to  expound  its  pro- 
visions and  ascertain  its  meaning.  This 
was  done  in  Boulware  v.  Newton,  18  Gratt. 
708 ;  which  was  decided  upon  the  language 
of  the  instrument  exclusively;  no  parol 
evidence  having  been  adduced  by  either  of 
the  parties.     And  the  same  duty  would 

537  have  devolved  *on  the  court  here,  but 
for  the  fact  that  both  parol  and  docu- 
mentary evidence  was  offered  along  with 
the  bond,  explanatory  of  its  terms  and 
of  the  real  understanding  of  the  parties.  By 
the  common  law,  and  under  the  statute, 
the  case  was  peculiarly  proper  for  the  con- 
sideration of  the  jury  to  determine  whether 
the  contract  was  to  be  performed  in  Con- 
federate treasury  notes. 

It  is  insisted,  however,  that  the  bond  in 
controversy  shows  on  its  face  a  contract  of 
hazard;  and  the  evidence  before  the  jury 
was  not  sufficient  to  overthrow  this  plain 
legal  intendment.  It  would,  perhaps,  be 
sufficient  to  say,  that  the  whole  matter  was 
submitted  to  the  jury ;  that  their  verdict  is 
approved  by  the  judge  presiding  at  the  trial ; 
and  the  finding  is  not  plainly  contrary  to 
the  evidence.  In  such  case  for  this  court 
to  interfere  would  be  to  violate  the  best 
settled  rules  of  law  in  reference  to  new 
trials.  But  it  is  unnecessary  to  rest  our 
decision  upon  this  ground.  In  my  judg- 
ment the  verdict  is  plainly  right,  and  fully 
sustained  by  the  evidence.  I  do  not  deem 
it  important  to  enter  into  any  elaborate 
argument  or  detailed  examination  of  the 
facts  to  vindicate  my  conclusions  upon  this 
point.  Such  a  discussion  would  not  be 
profitable  in  any  view.  A  brief  reference 
to  some  of  the  more  prominent  facts  may 
not  be  out  of  place.  In  the  first  place,  the 
letter  of  Miller,  the  vendor,  and  his  adver- 
tisement of  the  terms  of  sale,  constitute  very 
strong  proof  of  his  entire  willingness  to 
sell  his  land  for  Confederate  currency ;  and 
the  price  agreed  to  be  paid,  as  compared 
with  the  real  value  of  the  land,  tends  very 
strongly  to  show  that  the  sale  was  in  fact 
made  with  reference  to  that  currency  as  the 
standard  of  value. 

It  is  also  in  proof  that   the  parties  met  on 
the  3d  day  of  July,    1863,    to  close  the  con- 
tract.     Windell    refused,    peremptorily,    to 
pay     any     other     than     Confederate 

538  'currency;  and   Miller   agreed  to  re- 
ceive   it.      Fifteen    hundred    dollars 

were    paid   on   that  day ;  and  a  receipt  was 


given  by  Miller,  stating  the  number  of 
acres  in  the  tract,  and  the  price  per  acre 
stipulated  to  be  paid.  Why  the  deed  and 
the  bonds  for  the  deferred  instalments  were 
not  then  executed,  does  not  distinctly  ap- 
pear. The  parties  no  doubt  preferred  the 
papers  should  be  prepared  by  some  more 
skilful  hand.  Whatever  may  have  been  the 
reason,  the  contract  was  a  complete  one 
that  day;  its  terms  perfectly  understood; 
the  price  per  acre,  and  the  kind  of  currency 
to  be  paid  fully  settled.  It  is  not  reasona- 
ble to  suppose,  in  the  absence  of  all  evi- 
dence it  is  not  fair  to  presume,  that  when 
the  parties  afterwards  met  merely  to  execute 
the  deed  and  the  bonds,  the  purchaser, 
without  the  slightest  consideration,  agreed 
to  such  an  alteration  of  the  contract  as 
might  in  all  probability  subject  him  to  a 
liability  for  three  thousand  dollars  in  a 
sound  currency,  in  addition  to  the  five 
thousand  already  paid  in  Confederate  cur- 
rency. The  stipulation  **to  pay  in  current 
funds  when  due,"  does  not  warrant  any 
such  conclusion.  It  may  be  fairly  inferred 
these  words  were  inserted  in  the  bonds  to 
gttard  against  any  possible  liability  for  gold 
and  silver  coin.  This  is  the  view  taken 
by  this  court  in  Meredith  v.  Salmon,  21 
Gratt.  762,  in  which  a  somewhat  similar 
question  was  involved ;  and  I  beg  to  refer 
to  what  is  there  said,  for  a  more  extended 
consideration  of  this  branch  of  the  case. 
For  these  and  other  reasons  easily  sug- 
gested, I  am  satisfied  the  contract  in  this 
case,  according  to  the  real  understanding 
of  the  parties,  was  to  be  fulfilled  in  Confed- 
erate treasury  notes. 

This  disposes  of  the  various  errors  as- 
signed in  the  petition.  An  additional  one 
has,  however,  been  presented  in  the  argu- 
ment here.  Complaint  is  made  of  the  in- 
struction set  out  in  the  second  bill  of 
539  exceptions.  That  *part  of  it  to  which 
objection  is  made  is  as  follows:  *'But 
if  the  jury  should  believe  from  the  evidence 
that  the  parties  contemplated  Confederate 
m  ^ney  as  the  funds  to  be  paid,  then  the 
note  falling  due  since  the  close  of  the  war, 
when  Confederate  money  was  not  current 
and  had  no  appreciable  value,  they  should 
find  the  scaled  value  of  the  money  at  the 
time  of  the  contract.**  I  do  not  understand 
that  the  defendant  in  error  makes  any  ob- 
jection to  this  instruction ;  but  the  plaintiff 
in  error  insists  that  it  is  too  restricted  in 
its  terms ;  that  the  court  ought  to  have  gone 
farther,  and  informed  the  jury  that  in  fix- 
ing the  amount  of  plaintiff's  recovery,  they 
were  authorized  to  take  into  consideration 
the  fair  value  of  the  land.  This,  I  think, 
is  correct.  The  statute  provides  that  ** where 
the  cause  of  action  grows  out  of  a  sale,  or 
renting,  or  hiring  of  property,  real  or  per- 
sonal, if  the  court  or  jury  (if  it  be  a  jury 
case)  shall  think  that  under  all  the  circum- 
stances the  value  of  the  property  shall  be 
the  most  just  measure  of  recovery,  it  may 
adopt  that  value,  instead  of  the  express 
terms  of  the  contract.  *  *  In  Pharis  v.  Dice, 
21  Gratt.  303,  this  court  not  only  aflSrmed 
the   constitutionality   of    this  statute,  bat 
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it  expressed  the  opinion  that  in  many 
cases  it  presented  the  very  best  and  most 
equitable  mode  of  adjusting  Confederate 
liabilities  in  the  class  of  cases  to  which 
it  is  applicable.  The  rule  to  be  adopted 
in  fixing  the  measure  of  the  debtor's 
liability,  where  a  portion  of  the  purchase 
money  has  been  paid,  is  clearly  expressed 
in  a  number  of  cases  decided  by  this  court. 
See  Poague  v.  Greenlee's  adm'r,  22  Gratt. 
724 ;  Meredith  v.  Salmon,  21  Gratt.  762. 

It  is  to  be  observed  that  the  statute  does 
not  make  it  obligatory  upon  the  jury  to 
resort  to  the  value  of  the  property  as  the 
measure  of  recovery,  but  leaves  it  discre* 
tionary  with  them  to  determine  whether, 
under  all  the  circumstances,  it  is  most 

540  just  and  equitable  to  adopt  *it.     The 
instruction  given   does   not  recognize 

any  such  discretion,  but  confines  the  jury 
to  a  verdict  for  the  scaled  value  of  the  cur- 
rency at  the  date  of  the  contract.  In  this 
there  is  manifest  error.  If  the  court  under- 
took at  all  to  state  the  law  by  which  the  jury 
was  to  be  governed,  it  was  proper  to  state 
the  Whole  law  applicable  to  this  branch  of 
the  case.  Whether  in  that  event  the  ver- 
dict would  have  been  different  it  is  impos- 
sible now  to  say ;  nor  is  it  material  to  inquire 
whether,  indeed,  this  is  one  of  the  cases  in 
which  the  value  of  the  property  furnishes 
the  most  just  measure  of  recovery.  That  is 
a  question  for  the  jury.  The  court  ought 
to  nave  embodied  this  provision  of  the  stat- 
ute in  the  instruction  given,  or  brought 
it  to  the  attention  of  the  jury  in  some 
other  equally  intelligible  mode.  For  this 
error  the  judgment  must  be  reversed,  and 
the  cause  remanded  to  the  Circuit  court, 
to  be  there  proceeded  with  in  accordance 
with  the  principles  herein  announced. 

The  judgment  was  as  follows : 

It  seems  to  the  court  here,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  there  is  error  in  the  said  judgment,  in 
this,  that  the  said  Circuit  court,  in  giving 
the  instruction  set  out  in  the  plaintifF's 
second  bill  of  exceptions,  ought  to  have 
embraced  in  said  instruction,  or  to  have 
given  in  connection  therewith  to  the  jury, 
so  much  of  the  first  section  of  the  act  of 
February  28th,  1867,  as  empowers  the  jury, 
when  the  cause  of  action  grows  out  of  a 
sale  of  property,  to  adopt  the  fair  value  of 
the  property  sold,  if  they  think  that,  under 
all  the  circumstances,  such  value  would  be 
the  most  just  measure  of  recovery,  instead 
of  the  express  terms  of  the  contract.  There- 
fore, it  is  considered,  that  the  said  judg- 
ment be  reversed  and  annulled,  and  that 
the  plaintiff  in  error  recover  against 
the  defendant   in   error  his   costs  by 

541  *him  expended  in   the   prosecution  of 
his  writ  aforesaid   here,    to  be  levied 

of  the  goods  and  chattels  of  the  said  intes- 
tate in  the  hands  of  the  said  defendant  in 
error  to  be  administered.  And,  it  is  ordered, 
that  the  verdict  of  the  jury  be  set  aside, 
and  the  cause  remanded  to  the  said  Circuit 
court,  for  a  new  trial  to  be  had  therein ;  upon 
which  new  trial  the  instruction  of  the  court 


to  the  jury  shall  be  in  conformity  with  the 
foregoing  judgment. 

Judgment  reversed. 
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*Callaway  v.  Harding. 
June  Term.  1873,  Wythevllle. 
Absent  Staplbs.  J. 


I.  AppesI— Writ  of  Error  and  Supersedes— Limita- 
tion.*—The  lonarest  period  of  limitation  within 
which  a  petition  for  an  appeal,  writ  of  error  and 
sapersedeas  can  be  presented,  is  two  years,  nine 
months  and  ten  days  as  to  final  judirments,  decrees 
and  orders  rendered  before  the  passage  of  the  act 
of  November  5th,  1870;  and  as  to  those  since  ren- 
dered such  period  of  llmlutlon  Is  two  years. 

a.  Proviso  of  One  Section  of  an  Act— When  Applied  to 
Another  Section.— A  proviso  to  one  section  of  an 
act  cannot  be  applied  to  another  section  of  the 
same  act,  unless  It  manifestly  appears  by  refer- 
ence to  the  whole  act.  that  It  was  the  Intention 
that  It  should  limit  the  operation  of  other  sections 
than  that  to  which  It  Is  appended. 

In  an  action  of  debt  in  tlie  Circuit  court 
of  Roanoke  county,  in  which  John  B.  Hard- 
ing was  plaintiff  and  Peter  Saunders,  sr., 
Walter  C.  Callaway  and  others  were  defend- 
ants, a  judgment  was  rendered  in  favor  of 
the  plaintifF  against  the  defendants,  on  the 
1st  of  September  1866,  for  $3,000,  the  amount 
of  the  negotiable  note  sued  upon,  with  in- 
terest. On  the  18th  of  November  1872 
Callaway,  one  of  the  defendants,  applied  to 
a  judge  of  this  court  for  a  writ  of  error  to 
this  judgment :  and  on  the  27th  of  the  same 
month  the  writ  of  error  was  awarded. 

At  the  next  term  of  this  court   Harding 

moved  the  court  to  dismiss  the   appeal,  as 

having  been  improvidently  awarded. 

543         *Early,  for  the  appellant. 

Blair  and  Kdmondson,    for  the  ap- 
pellee. 

The  appellee,  Harding,  moves  to  dismiss 
the  appeal  granted  in  the  cause,  because 
the  period  in  which,  by  law,  the  appellant 
had  the  right  to  present  his  petition  for  an 
appeal,  had  elapsed  before  he  presented  his 
petition.  The  judgment  of  the  Circuit  court 
of  Roanoke  county  which  it  complained  of, 
was  rendered  on  the  3d  day  of  September, 
1866.  The  petition  was  presented  in  No- 
vember, 1872,  and  the  appeal  was  not  com- 
pleted until  the  10th  day  of  January,  1873, 
by  the  execution  of  the  appeal  bond  on  that 
day.  So  that  more  than  six  years  had 
elapsed  after  the  rendition  of  the  judgment 
before  either  the  petition  was  presented  or 
the  appeal  perfected.  The  act  of  Assembly, 
passed  June  23d,  1870 — session  acts  1869-70 
page  224,  section  17,  limits  the  right  of 
appeal  to  two  years,  but  contains  a  proviso 
that  as  to  any  judgment  or  decree  rendered 
before  the  passage  of  that  act,  section  26 
of  chapter  182  of  the  Code   of  1860  shall  re- 

*See  principal  case  cited   in  Bollincr  v.  Lersner, 
86  Qratt  42;  Rogers  v.  Strother,  27  Qratt.  421  et  mq. 
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main  in  full  force,  which  26th  section  gives 
five  years  in  which  to  take  an  appeal.  And 
while  for  the  present  we  may  admit  that  the 
proviso  applies  to  this  case,  yet  the  limi- 
tation in  the  Code  of  1860  would  bar  the 
right  of  appeal,  for  more  than  five  years 
had  elapsed  after  the  judgment  before  the 
appeal  was  taken. 

But  we  suppose,  and  in  fact  have  been 
informed,  that  the  appellants*  counsel  relies 
upon  the  acts  to  stay  the  collection  of  debts, 
to  relieve  them  from  computation  against 
them,  of  the  period  from  the  rendition  of 
the  judgment  to  the  Ist  day  of  January, 
1869.  The  1st  section  of  the  sta5'  law,  passed 
March  2d,  1866,  session  acts  1865-6,  page 
181,  only  prohibits  the  issuing  and  enforce- 
ment of  process  to  compel  the  payment  of 
money,  or  sale   of  property,    for  that 

544  purpose.     The   7th    section    of  *same 
law,  page  183,  enacts  that  the  period 

during  which  this  act  shall  remain  in  force 
shall  be  excluded  from  the  computation  of 
the  time  within  which  by  the  operation  of 
any  statute  or  rule  of  law  it  may  be  neces- 
sary to  commence  any  proceeding  to  pre- 
serve or  prevent  the  loss  of  any  right  or 
remedy.  This  7th  section,  we  contend, 
must  be  read,  construed  and  applied  with 
the  1st  section,  and  can  only  properly  and 
legally  be  made  to  relieve  against  such  ob- 
structions of  right  and  remedies  as  are  in- 
terposed by  the  1st  section.  The  whole  law 
must  be  read  and  construed  together,  and 
the  7th  section  be  confined  to  apply  to  the 
other  portion  of  the  same  chapter  as  anal- 
Ojg^ous  authority.  We  refer  to  the  19th  sec- 
tion, chapter  149,  page  594,  Code  1849,  as 
construed  in  Yarborough  and  Wife  v.  Dash- 
azo,  7  Gratt.  377. 

But  if  the  most  unrestricted  effect  could 
be  given  to  the  7th  section  of  the  act,  the 
prohibitions  of  the  1st  section  only  extended 
to  the  1st  day  of  January,  1868 ;  and  from 
the  1st  day  of  Janaruy,  1868,  to  the  10th 
day  of  January  1873,  when  the  appellant 
completed  his  appeal  by  executing  the  ap- 
peal bond,  more  than  five  years  had  elapsed, 
and  the  right  of  appeal  was  barred.  It  is 
true  that  the  prohibitions  of  the  1st  section 
were  continued  in  operation  to  the  1st  day 
of  January,  1869,  by  act  of  Assembly,  ses- 
sion 1866-7,  page  726-7,  but  no  where  has 
the  7th  section  been  re-enacted,  or  the 
period  to  which  it  applied  been  extended  or 
enlarged. 

But  we  insist  that  the  7th  section  of  the 
stay  law,  in  no  view,  can  be  made  to  apply 
to  the  limitation  on  appeals.  And  the  only 
one  of  the  relief  acts  that  were  passed  by 
the  Legislature  shortly  after  the  close  of 
the  war,  that  applies  to  the  computation  of 
time  as  it  affects  appeals,  is  the  act  to  pre- 
serve and  extend  the  time  for  the  exercise 
of  certain  civil  rights  and  remedies — session 
acts  1865-6,  page  191 ;  and  by  that  act 

545  the  period  *from   the   commencement 
of   the    war   to  six   months  after  the 

organization  of  a  Supreme  court  of  Appeals, 
under  the  present  government,  was  ex- 
cluded. And  as  the  said  court  was  certainly 
organized  as  early  as  the  24th  April,  1866 — 


see  l7th  Grattan — the  time  began  to  run  in 
October,  1866,  and  more  than  Kye  years  had 
elapsed  from  that  time  before  this  appeal 
was  taken.  This  act  was  passed  on  the  2d 
March,  1866,  the  same  day,  by  the  same 
Legislature  that  passed  the  stay  law,  and 
relates  to  the  same  subject.  Thus  being  in 
pari  materia,  they  are  to  be  compared  and 
construed  together.  For  the  rule  on  the 
construction  of  statutes  we  refer  to  opinion 
of  Judge  Moncure,  in  the  case  of  Fox's 
adm'rs  v.  Commonwealth,  16  Gratt.  pages 
8,  9,  10  and  11.  But  there  was  an  act  passed 
March  15th,  1867 — session  act  1866-7,  page 
789,  by  whichit  was  enacted  that  no  petition 
should  be  presented  for  an  appeal,  writ  of 
error,  or  supersedeas,  to  any  final  judgment, 
which  shall  ha\'e  been  rendered  more  than 
two  years  before  the  petition  is  presented; 
and  estimating  the  appellant's  right  of  ap- 
peal from  the  date  of  the  passage  of  that 
act,  his  right  of  appeal  was  forfeited  on 
the  15th  March,  1869;  and  admitting  that 
the  act  as  to  appeal,  acts  1869-70,  page  424 
— was  an  implied  repeal  of  the  act  of  15th 
March,  1867,  yet  the  right  of  the  appellee 
against  having  his  judgment  appealed  from, 
had  become  such  a  vested  right  that  neither 
the  implied  or  express  repeal  of  the  act  of 
15th  March,  1867,  could  deprive  him  of  such 
vested  rights.  As  to  vested  rights  acquired 
under  statute,  see  opinion  of  Judge  Staples, 
in  case  of  Crawford  v.  Halsted  &  Putnam, 
20  Gratt.  211,  220. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  cause  is  before  us  upon  a  motion 
to  dismiss  the  writ  of  error,  upon  the 
ground  that  it  was  improvidently 
546  *awarded.  The  judgment  of  the  Cir- 
cuit court  of  Roanoke  county  which 
is  complained  of,  was  rendered  on  the  3d 
day  of  September  1866.  The  petition  for  a 
writ  of  error  was  presented  to  one  of  the 
judges  of  this  court  on  the  18th  November 
1872,  and  a  writ  of  error  awarded  on  the 
27th  of  November  1872.  Thus  the  period 
between  the  rendition  of  the  judgment  and 
the  presentation  of  the  petition  for  a  writ 
of  error  was  more  than  six  years. 

The  third  section  of  the  act  amending 
chap.  182,  of  the  Code  1860,  in  relation  to 
appeals,  writs  of  error  and  supersedeas, 
approved  June  23d,  1870,  is  in  these  words: 
i  3.  **No  petition  shall  be  presented  for  an 
appeal  from  or  writ  of  error  or  supersedeas 
to  any  final  judgment,  decree  or  order, 
whether  the  commonwealth  be  a  party  or 
not,  which  shall  have  been  rendered  more 
than  two  years  before  the  petition  is  pre- 
sented ;  nor  to  any  judgment  of  a  county  or 
corporation  court  which  is  rendered  on  an 
appeal  from  a  justice;  nor  to  a  judgment, 
decree  or  order  of  any  other  court  where 
the  controversy  is  for  a  matter  less  in  value 
or  amount  than  five  hundred  dollars  exclu- 
sive of  costs,  unless  there  be  drawn  in 
question  a  freehold  or  franchise,  or  the  title 
or  bounds  of  land,  or  some  matter  not 
merely  pecuniary. ' '  By  the  17th  section  of 
the  same  act  it  is  provided  that  "no  process 
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shall  issue  upon  any  appeal,    writ   of  error 
or    supersedeas    allowed    to  or  from  a  final 
judgement,  decree  or!  order,  if  when  the  rec- 
ord is   delivered  to  the  clerk  of  the  appellate 
court    there    shall    have   elapsed   two  years 
since  the  date   of  such  final  judgement,  de- 
cree or  order;  but  the  appeal,  writ  of  error 
or  supersedeas,  shall  be  dismissed  whenever 
it  appears  that  two  years  have  elapsed  since 
the  said  date  before   the  record  is  delivered 
to  said  clerk,  or  before  such  bond   is  given 
as  is  required  to  be   given   before    the    ap- 
peal,   writ   of   error,    or   supersedeas 
547      *takes  effect:  provided,  however,  that 
section  twenty-six  of  chapter   182,  of 
the  Code   of  1860,    instead   of  this  section, 
shall  remain  in  full  force,  and  apply  to  cases 
in  which  the  appeal,  writ  of  error  or  super- 
sedeas may  be  to  any   judgment  or   decree 
rendered  before  the  passage  of  this  act." 

Except  the  proviso  contained  in  the  17th 
section,  the  only  amendment  to  the  sections 
in  chapter  182  of  the  Code  on  the  same  sub- 
ject, is  to  change  the  period  of  limitation 
from  five  years  to  two  years,  and  the  amount 
fixing  jurisdiction,  from  one  hundred  to  five 
hundred  dollars,  in  the  third  section,  and 
in  the  seventeenth  section  changing  the 
period  of  limitation  from  five  years  to  two 
years.  Under  these  two  sections  (leaving 
out  of  view  for  the  time  the  proviso  of  the 
I7th  section,  the  effect  of  which  will  be 
considered  presently,)  it  is  plain,  that  in 
order  to  bring  a  case  into  this  court  two 
things  must  concur:  1st,  a  petition  for  ap- 
peal, writ  of  error  or  supersedeas  must  be 
presented  within  two  years  after  the  rendi- 
tion of  the  final  judgment,  decree  or  order 
complained  of  and  2d,  the  record  must  be 
delivered  to  the  clerk  of  the  appellate  court, 
and  such  bond  be  given  as  is  required 
before  the  appeal,  writ  of  error  or  super- 
sedeas takes  effect,  within  two  years  from 
the  date  of  such  final  judgment,  decree  or 
order. 

It  will  be  observed  that  there  is  no  proviso 
or  condition  limiting  the  operation  of  the 
third  section.  That  is  explicit  and  manda- 
tory that  **no  petition  shall  be  presented" 
if  more  than  two  years  have  elapsed  since 
the  rendition  of  the  final  judgment,  decree 
or  order  complained  of. 

There  is  no  rule  of  construction  by  which 
a  proviso  to  one  section  of  an  act  can  be 
applied  to  another  section,  unless  it  mani- 
festly appears,  by  reference  to  the  whole 
act,  that  it  was  the  intention  of  the 
548  L/egislature  *that  such  proviso  should 
limit  the  operation  of  other  sections, 
than  that  to  which  it  is  appended.  In  the 
case  we  are  considering,  the  two  sections 
({{  3  and  17,)  relate  to  distinct  and  inde- 
pendent provisions ;  the  one  (sec.  3)  fixing 
the  period  of  limitation  within  which  the 
petition  must  be  presented,  the  other  (sec. 
17)  prescribing  the  period  of  limitation, 
within  which  process  must  issue. 

The  proviso  declares  that  section  twenty- 
six  of  chap.  182,  Code  1860,  shall  remain  in 
full  force  *  instead  of  this  section,"  (sec. 
17, )  and  apply  to  cases  in  which  any  judg- 
ment  or   decree   was   rendered   before   the 


passage  of  the  act.  It  is  therefore  limited 
in  terms  to  the  I7th  section,  and  could  have 
referred  to  no  other  section  in  the  act,  be- 
cause section  twenty-six  of  the  Code  of  1860 
prescribes  the  time  within  which  process 
shall  issue,  and  not  the  time  within  which 
a  petition  shall  be  presented. 

But  the  intention  of  the  I/egislature  in 
limiting  the  operation  of  the  proviso  to  the 
seventeenth  section,  to  which  it  is  appended, 
is  further  shown  by  the  various  amendments 
which  have  been  made  to  the  3d  section  of 
chap.  182,  of  Code  of  1860,  which  corresponds 
with  the  3d  section  of  the  act  we  are  now 
considering.  That  section  was  first  amended 
and  re-enacted  by  an  act  passed  March  15th, 
1867.  The  only  amendment  by  that  act,  was 
to  change  the  period  of  limitation  from  five 
years  to  two  years.  This  section  was  again 
amended  and  re-enacted  by  the  act  approved 
June  30th  1870;  and  the  only  additional 
amendment  was  to  change  the  amount,  fix- 
ing the  jurisdiction  of  the  appellate  court 
from  one' hundred  to  five  hundred  dollars. 
This  3d  section  was  again  amended  and  re- 
enacted  by  an  act  approved  November  5th, 
1870.  The  amendments  to  that  act  were 
contained  in  two  provisos  appended 
549  thereto,  in  *the  following  words: 
** Provided,  however,  that  the  time 
from  the  26th  day  of  January  1870  to  the 
passage  of  this  act,  shall  be  excluded  from 
the  computation  of  said  period  of  two  years : 
and  provided  further,  that  this  act  so  far 
as  appeals,  writs  of  error  and  supersedeas 
heretofore  allowed,  shall  be  deemed  and 
taken  to  have  been  passed  and  been  in  force 
since  the  passage  of  the  act  to  which  it 
is  amendatory." 

Thus  it  will  appear  that  athough  the  3d 
section  of  chapter  182,  (Code  1860),  was 
three  times  amended  and  re-enacted,  no 
similar  proviso  to  that  appended  to  the  sev- 
enteenth section  of  the  act  under  consider- 
ation, the  effect  of  which  was  to  extend  the 
period  of  limitation  from  two  to  five  years 
as  to  judgments  and  decrees  rendered  before 
the  passage  of  this  act,  was  ever  incorpo- 
rated in  the  3d  section.  But  on  the  contrary 
the  only  extension  of  the  period  of  limita- 
tion as  to  the  time  within  which  a  petition 
may  be  presented,  is  the  time  between  the 
26th  January  1870  and  the  5th  of  November 
1870 ;  to  wit,  nine  months  and  ten  days. 

Upon  the  plain  and  obvious  construction 
of  the  acts  above  referred  to,  we  think  it  is 
clear  that  the  longest  period  of  limitation 
within  which  a  petition  for  an  appeal,  writ 
of  error  and  supersedeas  can  be  presented, 
is  two  years,  nine  months  and  ten  days  as 
to  final  judgments,  decrees  or  orders  ren- 
dered before  the  passage  of  the  act  approved 
November  5th,  1870 ;  and  as  to  those  rendered 
after  the  passage  of  that  act,  such  period 
of  limitation  is  two  years. 

As  to  what  may  be  the  effect  of  the  7th 
section  of  the  act  passed  March  2d,  1866, 
known  as  the  stay  law,  it  is  not  necessary 
to  refer  to  in  this  case ;  for  conceding  that 
the  7th  section  applies  to  appeals,  writs  of 
error,  &c.,  in  the  case  before  us  more 
than     three     years   after    the     expiration 
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550      *of  the    stay  law   had  elapsed,  before 
the  petition  for   a   writ   of  error  was 
presented. 

We  are,  therefore,  of  opinion,  that  the 
writ  of  error  to  the  judgment  of  the  Cir- 
cuit court  of  Roanoke  was  improvidently 
awarded,  and  that  the  same  be  dismissed. 

The  judgment  was  as  follows : 

On  the  motion  of  John  B.  Harding,  by 
his  counsel,  to  dismiss  the  said  writ  of  su- 
persedeas, as  having  been  improvidently, 
awarded,  and  for  error  of  fact  in  awarding 
the  same,  the  court  is  of  opinion,  for  rea- 
sons stated  in  writing  and  filed  with  the 
record,  that  the  said   motion   be  sustained. 

Therefore,  it  is  considered  and  ordered 
that  the  same  be  sustained  accordingly ;  and 
that  the  said  writ  of  error  and  supersedeas 
be  dismissed  as  having  been  improvidently 
awarded ;  and  that  the  plaintiff  in  error  do 
pay  to  the  defendant  in  error,  John  B. 
Harding,  his  costs  by  him  about  his  said 
motion  expended.  Which  is  ordered  to  be 
certified  to  the  said  Circuit  court  for  Roa- 
noke county. 

Appeal  dismissed. 


551 


*Barnetts  v.  Miller's  AdmV. 


June  Term,  1878,  Wythevllle. 
Bond -Novatton— Cam  at  Bar.— M  held  tbe  l>ond  of  G 
for  1700  executed  l)efore  the  war.  .  In  September 
1863  G  proposed  to  pay  M  in  Confederate  money, 
which  she  refused  to  receive,  sayincr  she  would 
receive  the  interest,  but  not  the  principal  of  the 
money.  His  brother  C  said  he  wanted  money,  and 
Q  said  if  she  would  let  C  have  the  money,  and 
give  up  his  bond,  he  would  go  C*s  security.  M  then 
let  C  have  llOO  of  Ck>nfederate  money,  and  C  and  O 
executed  their  bond  to  M  for  1800,  and  she  irave  up 
0*s  bond.  Nothinir  was  said  about  the  bond  beiuff 
paid  in  Ck>nfederate  money;  and  O  paid  to  G 1700 in 
that  currency.  Hkld:  This  was  not  a  novation  of 
the  debt,  but  it  retained  its  original  character; 
and  as  to  tTOO  it  was  to  be  paid  in  full,  and  as  to 
1100  it  was  to  be  scaled. 

The  case  is  stated  by  Judge  Moncure,  in 
his  opinion. 

Hansbrough,  for  the  appellant. 

For  the  appellant,  in  answer  to  the  argu- 
ment of  the  appellee's  counsel,  that  *4f  in 
a  bill  of  exceptions  to  the  refusal  of  the 
court  to  grant  a  new  trial,  the  evidence  and 
not  the  facts  proved,  is  stated,  if  all  the 
evidence  was  introduced  by  the.  exceptor, 
the  Appellate  court  will  not  review  the 
judgment,"  it  is  urged  that  even  if  it  was 
true,  it  is  plainly  not  in  point  in  this  cause, 
because,  1,  here  all  the  evidence  was  not 
introduced  by  the  exceptor,  the  bond  in  suit 
having  been  introduced  by  the  appellee, 
who  was  the  plaintiff  below ;  2,  and  a  re- 
viewal  is  not  here  asked  of  the  judgment  of 

the  court  below  refusing  a  new  trial, 
552      but  only  of  its  final  judgment  ^scaling 

part  and  refusing  to  scale  the  residue 
of  the  bond.  And  the  final  judgment,  the 
appellant  contends  was  erroneous  because, 


1,  the  bond  was  an  entire  transaction,  not 
susceptible  of  division  as  by  the  judgment 
of  the  court.  2.  The  old  debt  of  G.  Bamett 
to  decedent  was  paid,  and  his  bond  surren- 
dered to  him  by  decedent  herself.  3.  The 
bond  in  suit  was  a  new  transaction  with  a 
new  consideration — Confederate  money— a 
new  debtor,  C.  Barnctt,  a  new  amount— 
$800  instead  of  $700.  4.  It  was  not  a  re- 
newal of  Giles  Bamett' s  old  debt.  Had  a 
stranger  become  surety  for  C.  Bamett  in 
the  bond,  it  would  scarcely  have  been  pre- 
tended that  the  bond  was  a  renewal  of  the 
old  debt;  and  yet  6.  Barnett  sustains  a 
totally  different  relation  to  the  bond  from 
that  he  sustained  to  the  old  debt.  In  the 
latter  case,  it  being  his  own  debt,  he  is 
obliged  to  pay  it,  and  has  no  recourse  for 
reimbursement.  In  the  former,  if  he  pays 
it,  being  onlj*  surety,  his  principal  must 
reimburse  him.  In  a  word,  '*thoughheis 
the  same  man,  yet  as  he  occupies  a  different 
character  in  each  transaction,  he  is  virtually 
a  stranger,"  and  the  case  is  as  though  an 
entire  stranger  had  been  surety  in  the  bond, 
and  not  Giles  Bamett.  5.  Therefore,  the 
bond  (in  suit)  was  a  new  transaction,  un- 
affected by  the  previous  dealings  between 
the  decedent  and  GKles  Bamett ;  and  is  a 
bond  for  the  loan  of  Confederate  money,  in 
whole  and  not  in  part  merely.  6.  Its  char- 
acter as  such  is  not  altered  by  the  subse- 
quent endorsements  thereon.  The  appellant 
relies  on  the  case  of  Dearing's  adm'r  v. 
Rucker,  18  Gratt.  427 ;  and  on  the  case  of 
Stover,  assignee,  v.  Hamilton  et  al.,  21 
Gratt.  273. 

Blair  and  Edmondson,  for  the  appellee. 

The  record  in  this  case  comes  up  upon  a 
certificate  of  the  evidence  merely  and 
553  not  of  the  facts.  The  case  *below 
was  heard  and  determined  by  the  court 
without  the  intervention  of  a  jury,  and 
then  the  defendants  moved  the  court  to  set 
aside  its  judgment  and  grant  them  a  new 
trial ;  which  being  overruled  the  defendants 
excepted,  and  in  their  bill  of  exceptions  set 
out  a  certificate  of  the  evidence.  Th<:  rule 
laid  down  in  the  case  of  Clafiin  v.  Steenbock 
&  Co.,  18  Gratt.  842,  is:  ''When  a  cause  is 
heard  by  the  judge,  and  there  is  an  excep- 
tion to  his  decision,  the  whole  evidence  is 
spread  upon  the  record,  and  the  appellate 
court  must  regard  the  case  as  upon  a  de- 
murrer to  evidence,  considering  the  appel- 
lant as  the  demurrant."  The  rule  laid 
down  in  Gimmi  v.  CuUen,  20  Gratt.  439, 
which  was  tried  by  a  jury,  is,  that  if,  in  a 
bill  of  exceptions  to  the  refusal  of  the  court 
to  grant  a  new  trial,  the  evidence  and  not 
the  facts  proved  is  stated — if  all  tbe  evi- 
dence was  introduced  by  the  exceptor — the 
appellate  court  will  not  review  the  judg- 
ment ;  and  it  seems  to  us  that  if  this  judg- 
ment is  reviewed  at  all,  it  must  be  as 
though  it  were  on  a  demurrer  to  evidence 
and  the  appellant  the  demurrant.  But  if 
this  case  is  to  be  reviewed  upon  all  the  evi- 
dence— 

The  appellee  claims  that  $700,  part  of  the 
consideration  of  the  bond  of  the  appellants. 
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was  for  specie  money  loaned  to  one  of  the 
appellants  before  the  commencement  of  the 
late  war,  and  that  it  does  not  appear  that 
the  contract,  to  that  extent,  was  according 
to  the  true  understanding  and  agreement  of 
the  parties,  to  be  fulfilled  or  performed 
in  Confederate  States  treasury  notes,  or 
was  entered  into  with  reference  to  such 
notes  as  a  standard  of  value ;  and  to  that 
extent  the  consideration  of  the  bond  sued 
on  is  not  liable  to  scale,  according  to  the 
act  for  the  adjustment  of  liabilities.  We 
insist  that  this  bond,  as  to  $700,  was  only 
a  renewal  of  the  old  indebtedness  by  Giles 
Bamett,  one  of  the  obligors,    which   was  a 

specie  debt,  and  it  most  certainly  was 
554       not  *the  agreement  or  understanding 

of  Catharine  Miller,  the  obligee  in 
the  bond,  that  it  was  to  be  fulfilled  or  dis- 
charged in  Confederate  States  treasury 
notes ;  for  she  persistently  refused  to  accept 
Confederate  money  for  this  debt  at  the  time 
of  the  renewal  and  afterwards,  as  appears 
from  the  evidence  of  Giles  Bamett,  the  only 
witness  who  testified  in  this  cause ;  and  if 
this  was  but  a  renewal  of  the  specie  debt, 
it  is  not  liable  to  scale.  (See  the  case  of 
Nicholas'  Executors  v.  Tyler,  1  Hen.  A 
Mun.  J32;  Daring's  adm'r  v.  Rucher,  18 
Gratt.  427,  opinion  of  Judge  Moncure,  page 
454 ;  and  opinion  of  Judge  Anderson  in  Wal- 
ker's per.  rep.  v.  Peirce,  21  Gratt.  722,  730 
and  731.) 

MONCURte,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Roanoke  county,  ren- 
dered in  an  action  of  debt,  wherein  Henry 
H.  Brillhart,  adm'r  of  Catharine  Miller, 
dec'd,  was  plaintiff,  and  Charles  T.  Bamett 
and  Giles  Barnett  were  defendants.  The 
action  was  brought  upon  a  bond  of  the  de- 
fendants to  the  plaintiffs'  intestate  for  the 
sum  of  $800,  dated  the  20th  day  of  Septem- 
ber, 1862,  and  payable  one  day  after  date. 
The  only  plea  in  the  case  was  payment,  on 
which  issue  was  joined,  though  the  defend- 
ants filed  an  account  of  set-offs.  The  par- 
ties, by  consent  entered  of  record,  waived 
the  right  to  have  a  jury ;  and  thereupon  the 
whole  matter  of  law  and  fact  was  heard  and 
determined,  and  judgment  given  by  the 
court,  'Hhat  the  plaintiff  recover  against 
the  defendants  $740,  part  of  the  debt  in  the 
declaration  mentioned,  (it  appearing  that 
the  contract  as  to  $100  of  the  bond  of  $800 
on  which  this  action  is  founded,  was,  ac- 
cording to  the  true  understanding^  and 
agreement  of  the  parties,  entered  into  with 
reference  to  Confederate  States  Treasury 
notes  as  a  standard  of  value,  and  that  the 
true  value  thereof  at  the  time  the  said 
555  bond  became  due  was  $40, )  *with  in- 
terest to  be '  computed  thereon  after 
the  rate  of  six  per  centum  per  annum  from 
the  10th  day  of  March,  1869,  until  payment, 
and  his  costs,"  Ac.  The  defendants  moved 
the  court  to  set  aside  the  said  judgment  and 
grant  him  a  new  trial ;  which  motion  was 
overruled ;  and  they  excepted  to  the  opinion 
of  the   court.     The   bill  of  exceptions  sets 


out  all  the  evidence  given  upon  the  trial. 
It  states  that  the  plaintiff,  to  sustain  the 
issue  on  his  part,  introduced  and  read  as 
evidence  the  bond  aforesaid^  and  the  en- 
dorsements thereon,  which  are  set  out  in 
haec  verba.  The  substance  of  the  bond  has. 
been  already  stated.  The  endorsements 
upon  it  are  as  follows: 

'^The  within  bond  shall  not  bear  interest 
until  called  for.     Feb.  20th,  1864. 

**Interest  from  this  date,  July  29th,  1867. 

'* Received   interest    on    the   within  bond 
up  to  this  date.     Feb.  20th,  1864. 

**Received  the  interest  on  the  within  bond 
to  this  date.     March  10th,  1869." 

The  bill  then  states,  that  the  '^defendants, 
to  sustain  their  views  of  the  cause  and  the 
issue  on  their  behalf,  introduced  a  witness, 
Giles  Barnett,  one  of  the  obligors  in  said 
bond,  who  testified  that  the  money  that 
Charles  T.  Barnett  got  was  Confederate 
money ;  that  he,  Giles  Barnett,  owed  Mrs. 
Catharine  Miller  between  5  and  $700  for 
money  borrowed  before  the  war,  for  which 
she  held  his  bond  or  bonds ;  that  in  Septem- 
ber, 1862,  he  went  to  her,  and  offered  to  pay 
her  the  amount  he  owed  her  in  Confederate 
money,  which  she  refused  to  receive,  stating 
that  she  was  willing  to  receive  the  interest, 
but  would  not  take  the  principal  of  the 
money.  She  did  not  say  whether  she  re- 
fused because  she  did  not  want  the  money, 
or  because  it  was  Confederate  money.  That 
Charles  T.  Barnett  said  he  wanted 
556  money,  and  Giles  Barnett  said,  *if 
she  would  let  Charles  have  the  money 
and  give  up  his  bond,  he  would  go  Charles' 
security ;  that  she  then  let  Charles  have 
enough  Confederate  money  to  make  the 
amount  up  to  $800 ;  and  then  they  executed 
to  her  the  bond  in  suit.  He  does  not  re- 
member whether  any  thing  was  said  about 
the  bond  being  paid  in  Confederate  money, 
at  the  time  it  was  given.  When  Charles  T. 
Bamett  and  witness  gave  their  bond  to 
Mrs.  Miller,  she  then  gave  up  the  bonds  of 
witness ;  that  he  let  Charles  T.  Barnett  have 
the  amount  of  money  he  owed  Mrs.  Miller 
in  Confederate  money ;  but  whether  he  paid 
Charles  the  money  in  Mrs.  Miller's  pres- 
ence, or  at  another  time,  he  does  not  recol- 
lect. What  he  borrowed  from  Mrs.  Miller 
was  $500  at  one  time,  to  pay  for  negroes 
he  had  bought,  and  at  another  time  he  bor- 
rowed from  her  $200.  That  Charles  T. 
Barnett  went  in  1864  and  offered  to  pay  Mrs. 
Miller  the  amount  he  owed  her  in  Confed- 
erate money,  but  she  refused  to  receive  the 
principal  amount  of  the  debt,  but  received 
the  interest,  and  she  agreed  that  he  could 
keep  the  money  without  paying  interest 
until  further  demand  by  her;  that  in  March, 
1869,  the  witness  paid  Mrs.  Miller,  with 
money  that  Charles  had  given  him  for  the 
purpose,  $77.33  in  greenbacks,  as  the 
amount  of  interest  then  due  her;  that  at 
the  time  of  the  execution  of  the  bond  afore- 
said of  $800,  nothing  was  said  as  to  the 
kind  of  currency  in  which  it  was  to  be  paid, 
but  witness  expected  it  to  be  paid  in  Con- 
federate States  treasury  notes.  The  de- 
fendants also  filed  as  a  set-off,    an    account 
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of  $77.33,  paid  by  Charlea  T.    Bamett,    in 

United  States  currency   on   the day  of 

March,  1869,  as  interest  on  the  said  bond ; 
which  payment  was  proved  as  before  stated. 
The  defendants  also  offered  in  evidence  a 
scale  showing  the  value  of  Confederate 
States  treasury  notes  in  gold  at  different 
times  during  the  war,  which  scale  was 
557  set  out  *in  the  certificate  of  the  evi- 
dence. And  this  being  all  the  evi- 
dence, the  court  gave  judgment  for  the 
plaintiff  as  aforesaid.  To  this  judgment 
the  defendants  applied  to  a  judge  of  this 
court  for  a  supersedeas,  which  was  accord- 
ingly awarded. 

The  only  assignment  of  error  in  this  case 
is,  that  the  court  erred  in  deciding  that  the 
bond  whereon  the  action  was  founded,  was 
entered  into  by  the  parties  thereto  in  refer- 
ence to  Confederate  States  treasury  notes 
as  a  standard  of  value,  only  as  to  $100,  part 
of  the  sum  of  $800  for  which  said  bond  was 
given,  instead  of  deciding  that  the  said 
bond,  as  to  its  entire  amount  of  $800,  was 
so  entered  into  in  reference  to  such  stand- 
ard of  value,  and  scaling  the   same  accord- 

We  think  there  is  no  error  in  the  judg- 
ment of  the  Circuit  court.  The  debt  for 
which  the  bond  was  given  whereon  the 
action  was  founded,  was  an  ante-war  debt, 
solvable  only  in  constitutional  currency, 
except  one  hundred  dollars,  which  was 
loaned  at  the  time  in  Confederate  money, 
and  was  accordingly  scaled  by  the  court. 
The  residue  of  the  debt,  seven  hundred  dol- 
lars, being  the  amount  of  the  bond  of  Giles 
Barnett,  was  properly  held  not  to  be  a 
Confederate  money  debt,  and  not  scaled  by 
ihe  court.  The  grounds  on  which  the" 
plaintiffs  in  error  contend  that  the  whole 
■debt  is  a  Confederate  money  debt,  are :  that 
a  new  bond  was  taken  during  the  war  for 
the  whole  amount  of  the  debt,  including 
one  hundred  dollars  loaned  in  Confederate 
money  at  the  time :  that  the  new  bond  was 
executed  by  two  obligors,  to  wit :  Charles 
T.  Barnett  and  Giles  Barnett,  whereas  the 
old  bond  was  executed  only  by  one,  to  wit, 
Kriles  Bamett ;  that  when  the  new  bond  was 
executed,  the  old  one  was  surrendered ;  that 
<7iles  Barnett  was  the  only  debtor  for  the 
original  debt,  whereas  Charles  T.  Bamett 

was  the  principal  debtor  and  Giles 
-558      Barnett  only  a   surety  *for   the    new 

debt;  and  that  while  Giles  Bamett 
originally  owed  a  specie  debt,  yet  Charles  T. 
Barnett  received  Confederate  money  only 
as  the  consideration  of  the  bond  executed 
by  him  as  principal  and  Giles  Barnett  as 
his  suretj'.  The  plaintiffs  in  error,  there- 
fore, contend  that  there  was  a  novation  of 
the  debt,  and  that  while  the  old  debt  was 
a  good  money  debt,  the  new  debt  was  a 
Confederate  money  debt,  and  consequently 
^scalable. 

We  think  this  reasoning,  though  perhaps 
plausible,  is  yet  fallacious ;  and  there  seems 
to  be  more  reason  for  arguing,  that  the 
whole  new  debt  partook  of  the  original 
nature  of  seven-eighths  of  it,  than  that  it 
partook  of  the  nature  of  only  one-eighth  of 


it.  But  we  think  there  is  still  more  reason 
in  the  judgment  of  the  court  which  decided 
that  the  nature  of  the  new  debt,  in  its  con- 
stituent parts,  followed  that  of  the  consid- 
eration respectivel3%  and  that  seven -eighths 
of  the  debt  was  still  a  good  money  debt, 
solvable  by  payment  in  full  in  good  money 
only,  while  one-eighth  of  it  was  still  a 
Confederate  money  debt,  and  therefore 
scalable. 

In  September  1862  Giles  Bamett,  owing  a 
good  money  debt  of  $700  to  Mrs.  Catharine 
Miller,  offered  to  pay  her  the  amount  in 
Confederate  money,  which  she  refused  to 
receive,  stating  that  she  was  willing  to  re- 
ceive the  interest,  but  would  not  take  the 
principal  of  the  money.  She  did  not  saj 
whether  she  refused  because  she  did  not 
want  the  money,  or  because  it  was  Confed- 
erate money.  But  it  is  obvious  that  she 
refused  because  it  was  Confederate  money. 
At  that  time  the  value  of  Confederate 
money,  compared  with  gold,  was  as  ^.50  to 
$1 ;  and  it  is  not  reasonable  to  suppose  that 
she  would  be  willing  to  receive  less  than 
one-half  of  the  value  of  her  debt  in  foU 
discharge  of  it.  It  does  not  appear  that 
she  was  in  want  of  money  at  all,  much  less 

of  Confederate  money ;  or  that  her  debt 
559      was  not  perfectly  secure.    *Why  then 

should  she  be  willing  to  receive  pay- 
ment in  so  depreciated  a  medium?  She 
made  the  new  arrangement  purely  to  ac- 
commodate her  debtor  and  his  brother.  Her 
original  debtor  still  remained  liable  to  her 
for  his  debt,  though  his  position  as  princi- 
pal was  changed  to  that  of  surety.  He  as 
much  owed  the  debt  under  the  new  bond, 
as  he  had  owed  it  under  the  old.  Her  con- 
dition was  not  bettered  by  the  change, 
unless  it  was  by  obtaining  the  additional 
obligation  of  another  party.  But  it  does 
not  appear,  as  has  already  been  said,  that 
the  original  debt  was  not  perfectly  secured; 
and  it  is  obvious  that  to  accommodate  Giles 
Bamett  and  his  brother,  and  not  to  obtain 
additional  security  of  the  debt,  was  the 
only  object  of  Mrs.  Miller  in  making  the 
new  arrangement.  If  the  new  bond  was  to 
be  paid  in  Confederate  money,  then  the 
security  of  the  debt  could  not  have  been 
the  object  of  the  new  arrangement,  t>ecause 
about  the  time  of  making  it  Giles  Bamett 
offered  to  pay  to  Mrs.  Miller  the  amount  of 
his  debt  in  Confederate  money,  which  she 
refused  to  receive.  Giles  Barnett  does  not 
recollect  whether  he  paid  the  money  to  his 
brother  Charles,  in  Mrs.  Miller's  presence, 
or  not ;  and  it  does  not  appear  that  she  knew 
whether  it  was  paid  in  Confederate  money 
or  not.  But  the  fact  is  wholly  immaterial. 
Giles  Barnett  proves  that  nothing  was  said 
as  to  the  kind  of  currency  in  which  the  debt 
was  to  be  paid,  but  he  expected  it  to  be  paid 
in  Confederate  States  treasury  notes.  Such 
expectation  is  not  enough  to  make  the  debt 
so  payable ;  but  it  is  necessary  that  it  should 
be  the  true  understanding  and  agreement 
of  the  parties  that  the  debt  should  be  so 
payable.  Whatever  may  have  been  Giles 
Barnett's  expectation,  it  was  certainly  not 
Mrs.    Miller's,    that   the  debt  should  be  so 
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payable;  and  such  was  not,  therefore,  the 
true  anderstanding"  and  agreement  of  the 
parties.  That  it  was  not,  is  confirmed 
560  ^by  what  transpired  afterwards  be- 
tween them.  In  March  1869  Giles 
Bamett  paid  Mrs.  Miller  with  money  that 
Charles  had  given  him  for  the  purpose, 
$77.33  in  greenbacks,  as  the  amount  of  in- 
terest then  due  her. 

The  certificate  in  this  case  is  only  of  the 
testimony  and  not  of  the  facts  proved  on 
the  trial,  and  the  only  testimony  was  that 
of  Giles  Barnett,  one  of  the  debtors,  and 
the  original  debtor.  That  testimony  fairly 
construed,  without  any  bearing  either  way, 
conducts  us  to  the  conclusion  which  we 
have  expressed.  But  it  must  be  remembered 
that  the  case  comes  up  to  us,  not  merely 
upon  the  testimony  of  a  single  witness,  and 
he  one  of  the  debtors,  but  also  as  an  appeal 
from  the  judgment  of  the  court  below,  to 
whose  decision  the  whole  matter  of  law  and 
evidence  was  submitted  by  the  parties: 
That  such  a  case  is  to  be  considered  by  this 
court  as  upon  a  demurrer  to  evidence  by 
the  appellant,  is  now  the  settled  doctrine 
of  the  court.  So  considering  this  case,  can 
there  be  a  doubt  of  the  correctness  of  the 
opinion  we  now  pronounce? 

After  we  had  considered  this  case  (which 
we  understood  was  submitted  to  the  court 
by  consent  of  parties  by  counsel)  and  had 
prepared  the  foregoing  opinion  on  it,  we 
received  the  brief  of  the  counsel  of  the 
plaintiffs  in  error  and  have  considered  it. 
Though  ingenious,  it  fails  to  show  that 
there  is  error  in  the  judgment,  and  does  not 
render  any  addition  to,  or  change  in,  the 
foregoing  opinion  necessary. 

"We  think  there  is  no  error  in  the  judg- 
ment, and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 


561      *McCormick  &  Co.  v.  Hamilton,  Wood, 

&  Co. 

June  Term,  1878,  Wythevllle. 
I.  Contract  of  5ole-~Portoii«lty— Refusal  to  Accept.— H 
contracts  to  sell  to  M  not  less  tban  200  and  not  more 
than  aoo  ffood  fat  hogs,  each  to  weigh  not  less  than 
180  lbs.  crross ;  to  be  delivered  at  O  by  the  8th  Decem- 
ber, and  to  be  weighed  at  the  scales  at  G.  And  M 
binds  himself  to  pay  to  H  for  the  said  hoffs,  when 
welflrhed,  18H  cents  per  ponnd  gross  welsrht,  part 
cash  and  part  in  twenty  days.  H  has  at  G  on  the 
8th  of  December  241  flrood  fat  hors,  of  which  he 
elves  M  notice,  but  M  declines  to  take  them,  and 
does  not  come  to  ^  on  that  day.  H  on  that  day  pro- 
cures R,  the  weiffhmaster  at  the  scales,  and  G  to 
weiffh  the  hogs;  and  they  weiflrh  them  in  16  par- 
cels of  from  7  to  20  hogs  in  a  parcel,  showing  from 
the  aecrreffate  weight  of  all  and  the  weight  of  each 
parcel,  that  the  ayerasre  weight  is  much  over  180 
lbs.  gross.    Hbld: 

I.  Same— Same— dame— Action  for  Damages.— H  may 
maintain  an  action  on  the  contract  against  M  for 
the  damages  sustained  by  him  for  the  failure  of 
M  to  comply  with  his  contract 
3.  Same-Same— Same  — Same  — What  Seller  Most 
Sbow.— To  entitle  H  to  recover  from  M,  it  is  not 
necessary  for  him  to  prove  that  of  the  whole  241 


hogs  each  weighed  over  180  lbs.  gross,  and  were 
"good  fat  hogs;'*  but  if  he  prove  that  any  number 
of  them  over  200,  were  of  such  weight  and  quality, 
he  Is  entitled  to  recover. 

3.  Same— 5ame— Same— Same— Same.— It  is  not  nec- 
essary that  H  should  have  had  each  hog  weighed 
separately  in  order  to  entitle  him  to  recover, 
but  if  he  proves  to  the  satisfaction  of  the  jury, 
that  200  or  more  of  them  each  weighed  180  lbs. 
that  is  sufficient 

4.  Bvldence— Opinion  of  Witness— Allowed.*— An  ex- 
perienced drover  of  hogs  accustomed  to  butcher- 
ing and  weighing  them,  who  was  present  when 
the  hogs  were  weighed,  and  saw  them  and  at- 
tended to  the  weighing  of  them,  may  give  to 

the  jury  his  opinion  as  to  the  weight  of  each 
hog. 

562      *5>  Same— Same— Original  Evidence.  — As   the 

hogs  had  not  been  weighed  separately, 
either  at  G  or  afterwards,  the  opinion  of  the 
witness  is  not  substitutional,  but  is  original  evi- 
dence; and  the  best  which  under  the  state  of 
facts  is  attainable. 
6.  Same  — Market  Price.— There  having  been  no 
market  price  for  hogs  at  G,  on  the  8th  of  Decem- 
ber, H  may  show  by  testimony,  what  was  the 
market  price  at  that  time,  and  shortly  before 
and  afterwards,  in  the  surrounding  country. 

This  was  an  action  on  the  case  in  the  Cir- 
cuit court  of  Washington  county,  brought 
in  January  1866,  by  Hamilton,  Wood  A  Co. 
against  McCormick  A  Co. ,  to  recover  dam- 
ages for  the  failure  of  the  defendants  to 
comply  with  a  contract  for  the  purchase  of 
a  number  of  hogs  from  plaintiffs.  The 
declaration  sets  out,  that  the  defendants  on 
the  27th  of  November  1865  entered  into  a 
contract  in  writing  with  the  plaintiffs, 
signed  by.  the  parties,  by  which  the  plain- 
tiffs agreed  to  deliver  at  the  scales,  near 
Glade  Spring  depot,  which  plaintiffs  aver 
was  in  the  county  of  Washington,  not  less 
than  two  hundred  and  not  more  than  three 
hundred  good  fat  hogs,  and  each  hog  not  to 
weigh  less  than  one  hundred  and  eighty 
pounds  gross,  at  the  above  scales  where  all 
the  hogs  were  to  be  weighed;  said  hogs 
were  to  be  delivered  against  the  8th  day  of 

'Evidence— Opinion— Non-Bxpert.— In  Tyler  v.  Sites, 
90  Va.  548,  19  S.  E.  Rep.  174,  the  court  said:  "Undoubt^ 
edly  there  are  questions  upon  which  non-experts 
may  give  their  opinions,  as,  for  example,  questions 
of  identity,  velocity,  distance,  and  the  like,  because 
such  questions  usually  depend  upon  a  variety  of  cir- 
cumstances which  are  incapable  of  being  presented 
with  their  proper  force  and  significance  to  any  but 
the  observer;  and  hence  this  court  has  held  such 
evidence  admissible  on  the  question  of  insanity,  its 
value  depending  upon  the  intelligence  of  the  wit- 
nesses, their  means  of  knowledge,  and  the  reasons 
they  give  for  their  opinions.  Cropp  v.  Cropp,  88  V a. 
768,  14  S.  E.  Rep.  629.  Qut  opinions  are  never  re. 
ceived  if  all  the  facts  can  be  ascertained  and  made 
Intelligible  to  the  Jury,  or  if  the  matter  is  such  as 
men  in  general  are  capable  of  comprehending  and 
understanding.  7  Am.  A  Eng.  Ency.  of  Law,  (l  Ed.) 
'Expert  and  Opinion  Evidence,'  p.  498." 

That  non-professional  evidence  is  admissible  to 
prove  insanity  seems  well  settled  in  Virginia,  see 
Cropp  V.  Cropp,  88  Va.  769,  14  S.  E.  Rep.  589;  Fish- 
bume  V.  Ferguson,  84  Va.  87, 4  S.  E.  Rep.  675. 
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December  1865.  For  and  in  consideration 
of  which  the  said  defendants  McCormick 
&  Co.  bound  themselves  to  pay  to  the  plain- 
tiffs, for  the  said  hogs,  when  weighed, 
thirteen  and  a  half  cents  per  pound  gross 
weight,  in  the  following  way  and  manner, 
to  wit :  one  draft  on  the  city  of  Baltimore, 
for  two  thousand  dollars  in  currency,  five 
hundred  dollars  in  currency,  and  as  much 
as  five  hundred  dollars  more,  if  possible,  on 
the  day  of  delivery,  and  the  balance  in 
twenty  days  (all  in  currency)  after  the  de- 
livery of  said  hogs ;  and  the  plaintiffs  aver 
that  they  in  due  time  and  manner  proceeded 
to  perform  the  said  contract  on  their  part, 
in  all  things  to  be  done  by  them,  and 

563  that    they,    in   accordance   with  *the 
terms  of  said  contract  had,  on  the  8th 

day  of  December  1865  at  the  scales  near  the 
Glade  Spring  depot,  in  th^  county  of  Wash- 
ington aforesaid,  ready  for  delivery  to  the 
defendants,  two  hundred  and  forty-one 
good  fat  hogs,  each  not  weighing  less  than 
one  hundred  and  eighty  pounds  gross  at  the 
scales  where  all  said  hogs  were,  according 
to  the  said  contract,  to  be  weighed — of 
which  the  defendants  had  notice.  And  they 
further  aver  that  the  defendants  did  not 
attend  at  the  said  scales  near  the  Glade 
Spring  depot,  to  receive  the  said  hogs,  as 
by  their  contract  they  were  bound  to  do. 
And  the  plaintiffs  further  aver  that  the  de- 
fendants refused  to  perform  their  said  con- 
tract at  the  time  and  place,  and  in  the 
manner  therein  stipulated  and  provided ;  and 
that  they  did  not  attend  to  receive  the  said 
hogs  on  the  8th  of  December  1865  at,  &c. 
as  by  their  contract  they  were  bound  to  do. 
And  they  then  allege  the  breach  of  the  con- 
tract in  failing  to  pay  the  money,  &c. 
Damages  $5,000. 

McCormick  &  Co.  appeared,  and  demurred 
to  the  declaration ;  but  the  court  overruled 
the  demurrer:  and  they  then  pleaded  non 
assumpsit ;  on  which  issue  was  joined. 

The  cause  came  on  for  trial  in  Septem- 
ber, 1871 ;  and  in  the  progress  of  the  trial, 
the  plaintiffs,  after  introducing  the  written 
agreement  between  the  parties,  which  is 
correctly  set  out  in  the  declaration,  John 
Hamilton,  one  of  the  plaintiffs,  was  intro- 
duced as  a  witness,  who  proved  that  he  de- 
livered two  hundred  and  forty -eight  hogs 
at  the  scales  near  the  Glade  Spring  depot, 
on  the  8th  of  December,  1865,  except  seven 
which  he  sold  to  Dr.  Smith,  these  seven 
being  the  smallest  of  the  lot,  leaving  two 
hundred  and  forty-one  hogs:  that  he  sent 
notice  to  McCormick,  one  of  the  defendants, 
that  he  was  ready  to  deliver  the  hogs ;  and 
that  McCormick  failed  or  refused  to  attend. 
Witness  then  procured  M.  A.  Robinson,  the 
weighmaster,    having   control  of  said 

564  scales,  and  *Dr.  Smith,  who  weighed 
the    said   two   hundred  and  forty-one 

hogs,  and  they  weighed  fifty-six  thousand 
and  forty- two  pounds ;  witness  kept  a  mem- 
orandum of  their  weight;  that  the  hogs 
were  not  weighed  separately;  they  were 
weighed  in  lots  of  from  seven  to  twenty. 
Witness  was  then  asked  by  plaintiffs'  coun- 
sel, if  in  his  opinion  each  hog  would  weigh 


one  hundred  and  eighty  pounds.  The  cornt 
declined  to  permit  the  witness  to  answer 
the  question ;  but  ruled  that  if  the  plaintiffs 
could  show  by  the  witness  that  he  was  an 
expert,  that  he  might  be  enquired  of  as  to 
his  opinion  as  to  the  weights.  The  witness 
thereupon  in  answer  to  a  question  by  the 
counsel,  said,  that  he  had  been  dealing  in 
hogs  since  he  was  fifteen,  and  he  was  then 
forty-three;  that  he  had  not  driven  hogs 
each  year,  but  had  bought  and  sold  bj 
weight,  and  tested  his  judgment  by  actually 
weighing  the  hogs,  and  that  he  considered 
himself  a  judge  of  the  weight  of  the  hogs 
offered  to  McCormick  &  Co. ;  and  that  in 
his  opinion,  there  was  no  one  of  said  hogs 
that  would  not  weigh  more  than  one  hun- 
dred and  eighty  pounds  gross.  To  the 
opinion  of  the  court  in  permitting  the  wit- 
ness to  testify  that  he  was  an  expert,  and 
that  in  his  opinion  no  one  of  the  hogs 
offered  to  McCormick  &  Co.  would  weigh 
less  than  one  hundred  and  eighty  pounds, 
the  defendants  excepted. 

In  the  progress  oi  the  trial  the  plaintiffs 
introduced  L.  F.  Johnson  as  a  witness. 
This  witness  gave  the  distances  of  Bristol, 
Abingdon,  and  other  places  from  the  Glade 
Spring  depot ;  and  he  was  then  asked  bj 
the  plaintiff's  counsel  to  state  what  he  knew 
about  the  market  price  of  pork  at  Glade 
Spring,  on  the  8th  of  December,  1865,  and 
throughout  the  surrounding  country,  ex- 
tending as  far  as  Bristol,  which  he  had 
stated  was  twenty-eight  miles  off ;  to  which 
the  witness  replied  that  he  knew  nothing 
of  the  market  price  at  Glade  Spring; 
565  that  in  *the  last  week  in  November 
he  bought  a  lot  of  hogs  at  his  house 
in  Bristol,  at  ten  cents  net ;  and  that  about 
the  15th  of  December,  1865,  he  bought  an- 
other lot  at  $9.75  net.  That  ten  cents  net, 
according  to  the  custom  of  the  country,  was 
about  equal  to  eight  cents  gross. 

The  defendants  then  moved  the  court  to 
exclude  so  much  of  the  evidence  of  the  wit- 
ness as  referred  to  a  market  price  of  pork 
at  Bristol,  until  and  unless  the  plaintiff 
could  show  that  there  was  no  fixed  market 
price  at  Glade  Spring,  or  at  anj^  point  in 
the  surrounding  country  nearer  to  Glade 
Spring  than  Bristol. 

The  plaintiffs*  counsel  then  stated  that 
they  expected,  after  enquiring  as  to  the 
market  at  Bristol,  to  introduce  evidence  as 
to  Abingdon  and  other  points  mentioned  by 
the  witness;  that  they  selected  Bristol  as 
the  point  at  which  they  would  begin  the 
enquiry,  because  they  expected  to  show  it 
was  a  more  extensive  market  than  any  other 
one  of  the  designated  points.  The  defend- 
ants still  insisted  on  their  objection  to  the 
evidence ;  but  the  court  refused  to  exclude 
the  evidence ;  and  the  defendants  excepted. 

After  all  the  evidence  had  been  intro- 
duced, the  defendants  moved  the  court  to 
give  to  the  jury  the  following  instruction: 

No.  1.  Unless  the  jury  believe  from  the 
evidence,  that  each  hog  of  the  two  hundred 
and  forty-one  hogs  in  plaintiffs'  declaration 
mentioned,  weighed  not  less  than  one  hun- 
dred and  eighty  pounds  gross,  at  the  scales 
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near  Glade  Spring  depot,  on  the  8th  of  De- 
cember, 1865,  they  must  find  for  the  de- 
fendant. 

This  instruction  the  court  refused  to  give ; 
and  instructed  the  jury  as  follows: 

Unless  the  jury  believe  from  the  evidence, 

that   the   plaintiffs   had   on  the   8th  day  of 

December,  1865,  at  the  scales  near  the  Glade 

Spring  depot,    ready   for  delivery    to 

566  *the  defendants,    not   less  than   two 
hundred  good  fat  hogs,  each  weighing 

not  less  than  one  hundred  and  eighty  pounds 
gross,  at  the  said  scales,  they  must  iind  for 
the  defendants.  To  which  action  of  the 
court  the  defendants  excepted. 

The  defendants  then  asked  the  court  to 
give  the  following  instruction : 

No.  2.  The  words  **good  fat  hogs"  in 
the  contract,  mean  hogs  that  were  sound, 
merchantable  and  free  from  disease,  as 
well  as  fat;  and  unless  the  jury  believe 
from  the  evidence,  that  each  of  the  two 
hundred  and  forty-one  hogs  on  the  8th  of 
December,  1865,  when  they  were  weighed 
and  ready  to  be  delivered  to  the  defendants, 
was  sound,  merchantable  and  free  from  dis- 
ease, they  must  find  for  the  defendants. 

This  instruction  the  court  refused  to  give ; 
and  instructed  the  jury  as  follows: 

The  words  **good  fat  hogs**  in  the  con- 
tract mentioned  in  the  declaration,  mean 
sound,  merchantable  fat  hogs,  free  from 
disease ;  and  unless  the  jury  believe  from 
the  evidence,  that  the  plaintiffs  had,  on 
the  8th  day  of  December,  1865,  at  the  scales 
near  Glade  Spring  depot,  ready  for  delivery 
to  the  defendants,  not  less  than  two  hundred 
hogs,  each  sound,  merchantable  and  free 
from  disease,  then  they  must  find  for  the 
defendants.  And  the  defendants  again  ex- 
cepted. 

The  defendants  then  asked  for  a  third 
instruction,  as  follows: 

No  3.  The  true  construction  of  the  con- 
tract between  the  parties  in  this  case  is: 
That  the  plaintiffs  were  to  deliver  to  the 
defendants  at  the  scales  at  Glade  Spring, 
on  the  8th  of  December,  1865,  not  less  than 
two  hundred  and  not  more  than  three  hun- 
dred good  fat  hogs,  each  weighing  not  less 
than  one  hundred  and  eighty  pounds;  and 
that  the  weight  of  each  hog  was  to  be 

567  ascertained    *by    weighing    it    sepa- 
rately.    And  if  the  jury  shall  believe 

from  the  evidence,  that  the  plaintiffs 
did  not  weigh  each  hog  separately  of  the 
lot  of  two  hundred  and  forty-one  hogs 
offered  to  be  delivered,  then  they  did  not 
comply  with  the  contract  on  their  part,  and 
the  defendants  are  not  liable  to  them  in 
damages.  But  the  court  refused  to  give 
the  instruction:  and  the  defendants  again 
excepted. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiffs  for  $3,082.31  with  interest  from 
the  1st  of  January  1866 ;  and  thereupon  the 
defendants  moved  the  court  for  a  new  trial, 
because  the  verdict  was  contrary  to  the  law 
and  the  evidence,  and  because  the  damages 
were  excessive.  But  the  court  overruled 
the  moti6n,   and  rendered   a  judgment  on 


the  verdict  in  favor  of  the  plaintiffs.     And 
the  defendants  again  excepted. 

Although  the  bill  of  exceptions  com- 
mences by  saying  the  following  were  all 
the  facts  proved,  it  proceeds  to  set  out  sep- 
arately the  testimony  of  each  witness,  a& 
well  as  the  written  evidence. 

It  appears  plainly  from  the  evidence  that 
the  written  contract  between  the  parties  is 
correctly  set  out  in  the  declaration ;  that 
the  plaintiff  had  on  the  morning  of  the  8th 
of  December  1865,  at  the  Glade  Spring 
depot,  two  hundred  and  forty-one  fat  hogs, 
ready  to  be  delivered  to  the  defendants; 
that  they  gave  notice  to  the  defendant  Mc- 
Cormick  on  the  day  before  and  on  that 
morning,  and  that  he  declined  to  receive 
them ;  that  neither  of  the  defendants  were 
at  the  place  during  the  day  of  the  8th  of 
December;  that  the  plaintiffs  procured  M. 
A.  Robinson,  the  weighmaster,.  at  the 
scales,  and  Robert  F.  Smith,  to  weigh  the 
hogs,  which  were  driven  upon  the  scales  in 
sixteen  different  parcels,  from  seven  to 
twenty  in  a  parcel ;  that  they  kept  a  mem- 
orandum of  the  number  of  hogs  in  each 
oarcel,  and  the  weight,  and  that  the 
568  *whole  number  weighed  fifty-six 
thousand  forty-two  pounds;  and  this 
memorandum  was  in  evidence  before  the 
jury :  that  the  plaintiffs  kept  the  hogs  at 
the  Glade  Spring  depot  until  Sunday  even- 
ing following,  when  they  drove  them  to 
Dr.  Beatties,  and  there  they  slaughtered 
and  packed  them.  There  were  several  wit- 
nesses who  expressed  the  opinion  that  each 
of  the  two  hundred  and  forty-one  hogs, 
would  weigh  at  the  time,  one  hundred  and 
eighty  pounds  gross.  Robinson  and  Smith 
expressed  a  confident  opinion  that  two  hun- 
dred of  them  would  each  have  weighed  one 
hundred  and  eighty  pounds  gross ;  and  be- 
lieve that  the  other  forty-one  would  have 
done  it,  but  they  would  not  be  positive  in 
that  opinion.  These  witnesses  also,  as 
well  as  the  persons  who  drove  the  hogs  to 
the  place,  spoke  of  them  as  good  fat  hogs. 
Some  of  the  witnesses  who  saw  the  hogs 
after  they  were  killed,  spoke  of  two  or  three 
of  them  that  had  spots  on  their  skin,  and 
which  were  packed  separately;  but  the 
others,  according  to  all  these  witnesses, 
were  sound  and  healthy.  There  was  some 
evidence,  on  the  other  hand,  that  there  was 
cholera  among  the  hogs  in  East  Tennessee, 
in  which  these  hogs  were  purchased;  and 
there  was  proof  that  two  died,  one  on  the 
way  to  Dr.  Beatties  and  the  other  on  the 
night  after  they  got  there ;  but  there  was 
no  proof  as  to  the  cause  of  their  death. 
One  of  the  witnesses  who  helped  to  dry  the 
lard  said  she  was  to  receive  some  of  it  for 
her  compensation,  and  what  she  received 
was  not  fit  for  use ;  and  others  spoke  of  the 
diseased  appearance  of  some  four  or  five  of 
the  hogs.  Several  witnesses  were  examined 
as  to  the  market  price  of  pork  on  and  about 
the  8th  of  December  1865.  It  appeared  that 
there  was  no  market  price  at  Glade  Spring ; 
and  the  witnesses  gave  the  price  at  Bristol 
and  Abingdon  about  that  date.  From  these 
it   would    appear  that    shortly    after    that 
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569  time,  *the   market    price   was   about 
ten  cents  per  pound  net,  equal  to  ei^ht 

cents  gross. 

Upon  the  application  of  McConnick  & 
Co.,  a  writ  of  error  and  supersedeas  to  the 
judgment  was  allowed  them. 

John  W.  Johnston,  Jno.  A.  Campbell  and 
J.  T.  Campbell,  for  the  appellants. 

I.  The  demurrer  to  the  declaration  should 
have  been  sustained. 

II.  It  was  error  to  permit  the  plaintiff 
Hamilton  to  give  his  **opinion"  as  an  ex- 
pert of  the  weight  of  each  hog. 

1st.  Because  this  is  not  a  case  in  which 
expert  testimony  can  be  heard.  New  Eng- 
land Glass  Co.  V.  Ivovell  et  al. ,  7  Cush.  R. 
319;  1  Greenl.  E<v.  n.  3,  to  J  440;  1  Smith's 
L,.  C.  772 ;  Norman  v.  Wells,    17  Wend.    R. 

136. 

2d.  The  opinion  of  Hamilton  was  merely 
substitutionary  for  the  positive  evidence 
which  could  have  been  obtained  by  the 
scales,  and  therefore  inadmissible.  1 
Greenl.  Ev.  {  82. 

III.  The  Court  held  that  the  measure  of 
damages  in  this  action  was  the  difference 
between  the  contract  price  and  the  market 
price,  on  the  day  and  at  the  place  of  deliv- 
ery. And  if  there  was  no  market  at  the 
place  of  delivery,  then  the  price  of  the 
nearest  market  was  to  be  taken.  Shepherd 
et  al.  V.  Hampton,  3  Wheat.  R.  200 ;  Gilpins 
V.  Consequa,  3  Wash.  C.  C.  R.  184;  Shaw 
V.  Nudd,  8  Pick.  R.  9 ;  Gordon  et  als.  v. 
The  Vaughan,  Ac,  1  Am.  Law  T.  R.  9. 

It  was  error,  therefore,  to  receive  such 
evidence  as  Jonas  Kelly's  and  L/.  F.  John- 
son's, when  objected  to. 

IV.  The  court  erred  in  giving  **Courts 
Instructions,  No.  1  and  No.  2,"  instead  of 
** Instructions,  No.  1  and  2."    6  Gratt.  285; 

11  Gratt.  587 ;  15   Id.    230 ;  17  Id.  472. 

570  *V.  This  is  an  action  brought  on  a 
written  contract  of  dependent  cove- 
nants, to  recover  damages  for  the  failure 
of  the  defendants  in  the  court  below  to  re- 
ceive and  pay  for  a  lot  of  hogs.  To  entitle 
the  plaintiffs  below  to  recover,  they  must 
have  shown  a  performance  by  tfiem  of  all 
precedent  conditions.  This  they  failed  to 
do.  It  was  error  to  refuse  to  give  instruc- 
tion No.  4,  asked  for  by  plaintiffs  in  error. 
See  Cutter  v.  Powell,  6T.  R.  320;  Brocken- 
brough  V.  Ward's  adm'r,  4  Rand.  325;  Notes 
to  Pordage,  v.  Cole,  Saund.  R.  319,  a.  b.  C  ; 
Thorp  V.  Thorp,  12  Modern  R.  455 ;  Holdipp 
V.  Otway,  2  Saund.  R.  102;  14  Gratt.  460, 
Moncure,  J. ;  9  Gratt.  154,  Daniel,  J. 

VI.  The  verdict  of  the  Jury  should  be  set 

aside. 

1st.  It  is  contrary  to  the  law  as  charged 
by  the  court  in  instruction  No.  3. 

2d.  It  is  manifestlj'  contrary  to  the  evi- 
dence. 

B.  R.  Johnston  and  James  W.  Sheffey, 
for  the  appellees. 

1.  There  is   no  error  in  the  ruling  of  the 
Circuit  court,  or   in   the   verdict  and  judg- 
ment, or  in  the  refusal  to  set  aside  the  ver- 1 
diet  and  grant  a  new  trial.     The  judgment  | 


was  just  upon  the   merits   and  rig-ht  upon 
principle. 

The  judgment  appears  from  the  whole 
record  to  be  substantially  rig'ht,  and  ought 
to  be  affirmed  according  to  repeated  deci- 
sions of  this  court.  Davis  v.  Miller,  1  Call 
127 ;  Norvell  v.  Wood,  1  Munf .  555 ;  Hilb  v. 
Peyton,  22  Gratt.  550;  Calbreath  v.  Va. 
Porcelain  A  Earthenware  Co.,  22  Id.  697. 

2.  The  contract  on  the  part  of  Hamilton, 
Wood  A  Co.  to  deliver  the  hogs,  imposed 
upon  McCormick  A  Co.  the  correlative  obli- 
g'ation  to  receive  them  at  the  time  and  place 

desig'nated.     White's   adm'x  v.  Ton- 

571  Cray,  5  Gratt.  *179,  188,  Baldwin,  J. : 
* 'There  can   be   no  contract   without 

mutual   obligation."      Innis   v.    Roane,  4 
Call  379. 

3.  The  case  is  one  of  entire  readiness  on 
the  part  of  Hamilton,  Wood  A  Co.  to  com- 
ply with  the  contract  and  to  deliver  the 
hogs  according  to  contract  at  the  time  and 
place  specified,  and  an  absolute  refusal  on 
the  part  of  McCormick  &  Co.  to  receive 
them,  or  even  to  be  present,  though  notified 
before  and  after  they  were  weighed  of  such 
readiness.  When  notified  that  the  hogs 
were  ready  to  be  weighed  and  delivered, 
McCormick  said  he  wanted  to  have  nothing 
to  do  with  them ;  and  when  notified  that 
they  were  weighed  and  ready  to  be  deliv- 
ered, he  said  he  would  have  nothing  to  do 
with  them.  The  only  reason  for  refusing 
to  take  them  ever  assigned  by  him,  was, 
that  hogs  had  declined ;  and  the  true  reason 
was,  that  they  had  declined  heavily.  The 
action,  therefore,  was  for  breach  of  the 
contract,  and  for  refusing  to  attend  to  re- 
ceiving the  hog's  and  to  pay  for  them,  as 
the  defendants  were  bound  to  do.  The 
measure  of  damages  was  that  adopted  by 
the  jury  and  the  court,  the  difference  be- 
tween the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery. 
Merryman  v.  Criddle,  4  Munf.  542 ;  Chitty 
on  Contracts  766 ;  Enders  v.  The  Board  of 
Public  Works,  1  Gratt.  364,  389;  2  Greenleaf 
on  Evi.  {  261. 

4.  *  *The  jury  are  the  proper  judg-es  of  the 
damages;  and  where  there  is  no  certain 
measure  of  damages  the  court,  ordinarily, 
will  not  disturb  their  verdict,  unless  on 
g-rounds  of  prejudice,  passion  or  corruption 
in  the  jury."  2  Greenleaf  S.  255.  But,  in 
this  case,  the  market  price  at  the  time  and 
place  was  proved,  and  the  verdict  of  the 
jury,  so  far  from  being*  contrary  to  the  evi- 
dence, was  fully  sustained  by  the  facts 
proved,  as  certified.  A  conflict  of  testimony 
cannot    disturb   the   verdict.     Peterson  v. 

Ayre,    76    Eng.     Com.     L.    R.    351, 

572  369,  note;  2   Parsons   *on   Contracts, 
647-8-^53 ;  3  Id.    209-10 ;  Cost  v.  Am- 

bregate  Railway  Co.,  79  Eng.   Com.  L.  R. 
126,  140  to  147 ;  4  Rob.  Pr.  294-5,  303-4. 

BOULDIN,  J.,  delivered  the  opinion  of 
the  court. 

The  first  error  assigned  in  this  case,  both 
in  the  petition  and  in  the  brief  of  the 
plaintiffs  in  error,  is  that   the  demurrer  to 
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the  declaration  was  overruled;  when  it 
should  have  been  sustained.  We  under- 
stand, however,  that  this  objection  has  been 
^^aived  by  the  counsel  in  this  court ;  and 
we  think  properly.  The  contract  under 
consideration  does  not  present  the  case  of 
a  condition  precedent,  to  be  strictly  per- 
formed by  the  defendants  in  error  before 
any  liability  would  rest  on  the  plaintiffs  in 
error ;  but  it  is  rather  a  case  of  concurrent 
promises,  where  the  acts  to  be  done  are 
simultaneous,  imposing  correlative  duties 
on  both  parties.  In  such  cases  * 'either 
party  may  sue  the  other  for  a  breach  of  the 
contract  on  showing  either  that  he  was 
able,  ready  and  willing  to  do  his  act  at  the 
proper  time,  and  in  the  proper  way,  or  that 
he  was  prevented  from  doing  it — being  so 
ready  to  do  it — by  the  act  or  default  of  the 
other  contracting  party."  2  Parsons  on 
Contracts,  5th  ed. ,  p.  677 ;  4  Rob.  Practice, 
pp.  300  to  304,  and  cases  cited. 

Indeed,  even^  in  cases  of  conditions 
strictly  precedent,  it  has  been  held  by  this 
court,  that  ** whenever  the  defendant,  by 
his  own  act  or  neglect,  prevents  the  per- 
formance of  the  condition  precedent,  he 
thereby  excuses  it;  and  the  plaintiff  may 
recover,  as  if  he  had  performed  the  condi- 
tion." J.  Moncure,  delivering  the  opinion 
of  the  court  in  the  case  of  The  Baltimore  & 
Ohio  Railroad  Company  v.  Polly,  Wood  A 
Co. ,  14  Gratt.  447,  462. 

We  think  that  the  plaintiffs  below  suffi- 
ciently averred  in  the  declaration  their 
ability,  readiness  and  willingness  to  per- 
form their  part  of  the  contract  at  the 
573  proper  *time  and  in  the  proper  way, 
and  that  they  were  prevented  from 
completing  it  by  the  default  of  the  defend- 
ants. We  are  therefore  of  opinion  that  the 
demurrer  was  properly  overruled. 

The  court  is  further  of  opinion,  that  there 
was  no  error  in  the  refusal  of  the  court 
below  to  give  the  first  and  second  instruc- 
tions, in  the  form  asked  by  the  defendants 
below,  or  in  giving  them  as  modified  by 
the  court.  The  first  instruction  asked  for 
was  as  follows:  **Unles8  the  jury  believe 
from  the  evidence,  that  each  hog  of  the  241 
hogs  in  plaintiffs'  declaration  mentioned, 
weighed  not  less  than  180  pounds  gross  at 
the  scales  near  Glade  Spring  depot,  on  the 
8th  of  December  1865,  they  must  find  for 
the  defendants." 

The  contract  set  out  in  the  declaration, 
allowed  the  plaintiffs  below,  the  option  of 
delivering  not  less  than  200  nor  more  than 
300  hogs  of  the  prescribed  weight.  Under 
that  contract  they  clearly  had  a  right  to 
deliver  200  or  300,  or  any  intermediate 
number  of  their  proper  weight ;  yet  the  in- 
struction asked  for  would  entirely  deprive 
them  of  that  option,  and  would  defeat  their 
action  altogether,  notwithstanding  240  of 
the  241  hogs  tendered,  might  exceed  the 
minimum  weight.  The  court  refused  to 
give  the  instruction  in  that  form,  but  mod- 
ified it  so  as  to  make  it  conform  to  the  con- 
tract of  the  parties.  In  this,  there  was  no 
error. 

The  second   instruction,    as  asked  by  the 


defendants  below,  affirmed  the  same  prin- 
ciple, and  very  properly  received  at  the 
hands  of  the  court  the  same  modification. 

The  fourth  instruction  moved  by  the  de- 
fendants below,  affirmed  two  propositions, 
neither  of  which  were  sanctioned  by  the 
contract  of  the  parties. 

The  first   was,  that  it  was   incumbent  on 

the    plaintiffs   below,    in    order   to  sustain 

their     action,    to     show    that     each 

574  *hog  of  the  241  mentioned  in  the  dec- 
laration, was   separately   weighed   at 

the  time  and  place  of  delivery.  The  con- 
tract contains  no  such  unreasonable  stipu- 
lation. It  only  required  that  the  hogs  should 
be  all  weighed  at  the  scales  near  Glade 
Spring  depot,  and  that  none  of  them  should 
weigh  less  than  180  pounds.  They  were  all 
weighed  at  the  scales  aforesaid  in  16  lots, 
ranging  from  7  to  20  in  a  lot,  and  the  lots 
averaging  from  209  to  249  pounds  for  each 
hog,  and  but  two  of  the  lots  weighing  less 
than  220  lbs.  to  the  hog.  Taking  these 
weights  into  consideration  with  the  other 
facts  in  the  cause,  it  is  apparent  that  there 
could  not  have  been  many  of  the  hogs,  if 
any,  which  would  not  obviously  exceed  the 
minimum  weight;  and  had  the  defendants 
been  present,  as  it  was  their  duty  to  be, 
they  would  have  seen  at  once  that  it  was 
unnecessary  and  unreasonable  to  weigh  241 
such  hogs  separately.  They  would  at  once, 
we  doubt  not,  have  said  to  the  plaintiffs, 
let  them  be  weighed  in  lots;  and  if  they 
felt  at  all  doubtful  about  the  weight  of  any 
one  or  more  of  them,  as  they  were  driven 
on  the  scales,  they  could  have  required  a 
separate  weighing  of  those  about  which  the 
doubt  existed.  But  they  chose  deliberately 
to  violate  their  contract,  and  did  not  attend ; 
and  now  seek  to  punish  the  plaintiffs  below 
with  onerous  and  unreasonable  require- 
ments as  a  consequence  of  their  own  de- 
fault. We  think  the  court  did  not  err  in 
refusing  to  give  that  branch  of  the  instruc- 
tion. 

The  second  branch  of  the  instruction 
affirmed  the  same  proposition  which  had 
already  been  twice  rejected  by  the  court, 
viz :  If  any  one  of  the  241  hogs  weighed  less 
than  180  pounds,  the  jury  should  find  for 
the  defendants.  Such  not  being  the  true 
meaning  of  the  contract,  nor  the  effect  of 
the  declaration,  we  are  of  opinion  that  the 
entire  instruction  was  properly  refused. 

The  court  is  further  of  opinion  that 

575  there  was   no   error  *in  allowing  the 
witness,  Thomas  Hamilton,  to  express 

his  opinion  as  to  the  weight  of  the  hogs. 
Such  testimony,  in  the  state  of  things  ex- 
isting at  the  trial  of  the  issue  between  the 
parties,  was  the  best  that  could  be  then 
adduced,  and  was  not  secondary  but  pri- 
mary evidence.  It  was  direct  testimony  to 
a  fact.  The  hogs  had  not  been  weighed 
separately  at  the  time  and  place  mentioned 
in  the  contract,  but  as  we  have  seen  were 
weighed  in  16  lots  or  parcels,  ranging  from 
seven  to  twenty  in  a  lot.  They  were 
slaughtered  afterwards  without  being  sep- 
arately weighed,  and  the  exact  weight  of 
I  each  hog  could  not  then  be  known.     In  this 
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state  of  facts,  Hamilton,  an  experienced 
drover,  who  saw  the  several  lots  on  the 
scales,  after  beings  examined  bj  the  court 
as  to  his  experience  as  a  drover,  and  his 
capacity  to  form  a  correct  opinion,  was  al- 
lowed to  state  whether,  in  his  opinion,  any 
hog  would  weigh  less  on  that  day  than  180 
pounds;  and  he  expressed  the  opinion  that 
no  hog  in  the  entire  parcel  of  241  would 
on  that  day  come  under  that  weight.  This 
evidence  was  objected  to,  1st,  because  the 
witness  was  allowed  to  express  his  opinion 
as  an  expert;  and  secondly,  because  the 
evidence  itself  was  merely  substitutionary 
for  the  positive  **evidence  which  could  have 
been  obtained  by  the  scales." 

To  sustain  the  last  mentioned  objection, 
reference  has  been  made  to  1  Greenleaf  on 
Evidence,  {  82.  The  general  rule  is  there 
laid  down,  ^'that  no  evidence  shall  be  re- 
ceived which  is  merely  substitutionary  in 
its  nature,  so  long  as  the  original  evidence 
can  be  had. ' '  This  rule  plainly  implies  the 
substitution  of  weaker  in  the  place  of  other 
and  **original'*  evidence  which  was  at  the 
time  in  existence  and  accessible,  and  evi- 
dently applies  to  cases  of  written  testimony, 
in  which  there  is  an  attempt  to  use  in  the 
place  of  the  **originals"  either  copies  or 
parol  proof  of  their  contents.  In  such  cases 
the  *  ^originals,"    if  in  existence,   must  be 

produced. 
576  *It  might   be  enough   to  say  in  this 

case,  that  the  evidence  required  by 
the  objection  was  not  only  not  in  existence 
at  the  date  of  the  trial,  and  therefore  could 
not  be  produced,  but  in  point  of  fact  never 
'existed.  The  hogs  were  not  weighed  sepa- 
rately, and  it  was  no  longer  possible  to 
weigh  them,  and  if  it  were  necessary  to 
show  the  separate  weights  of  any  of  them, 
it  could  only  be  done  by  such  proof  as  was 
offered ;  being  the  best  that  could  then  be 
had.  It  will  be  seen,  however,  from  the 
section  cited,  that  **the  rule  excludes  only 
that  evidence  which  itself  indicates  the  ex- 
istence of  more  original  sources  of  informa- 
tion. But,  where  there  is  no  substitution 
of  evidence,  but  only  a  selection  of  weaker 
instead  of  stronger  proofs,  or  an  omission 
to  supply  all  the  proofs  capable  of  being 
produced,  the  rule  is  not  infringed."  1 
Greenleaf  on  £^vidence,  2  82,  citing  Tayloe 
V.  Riggs,  1  Peter's  R.  591-596;  United 
States  V.  Reyburn,  6  Peters'  R.  352-367; 
and  Minor  v.  Tillotson,  7  Peters'  R.  99. 

To  make  the  rule  apply  to  Hamilton's 
testimony,  then,  it  should  have  appeared 
that  the  hogs  had  been  in  fact  separately 
weighed,  and  a  list  of  weights  kept ;  and 
that  this  original  list  of  weights  had  been 
withheld  without  explanation,  and  a  mere 
copy  offered.  Such  was  not  the  case.  The 
best  original  testimony  of  which  the  case 
admitted  was  adduced;  and  the  rule,  there- 
fore, is  not  infringed,  nor  did  the  court  err 
in  allowing  the  witness  to  express  his  opin- 
ion as  an  expert. 

The  nature  of  the  testimony  was  such 
that  it  could  only  be  given  as  his  opinion : 
It  did  not  admit  of  absolute  certainty.  Like 
questions  of   identity,  handwriting  and  the 


like,  the  opinion  and  belief  of  the  witness 
was  the  only  proper  form  of  testimony,  the 
only  kind  of  testimony  that  could  at  that 
time  be  offered  touching  the  fact  in  ques- 
tion. It  was  not  properly  speaking  the 
testimony  of  an  expert,    but  was  evi- 

577  dence  of  a  *fact.     Experts  are  gener- 
ally called  to  express   an   opinion  on 

testimony  already  before  the  jury ;  for  in- 
stance, to  say  whether  on  a  given  state  of 
facts  a  man  was  sane  or  insane ;  was  dis- 
eased or  not ;  whether  a  wound  exaiiiined  or 
described ;  was  sufficient  to  cause  death,  and 
so  in  like  or  analogous  cases.  But  here  the 
witness  testified  to  a  fact  in  the  cause  as  to 
which  he  was  entirely  competent  to  testifj; 
and  his  being  called  an  expert,  and  being 
previously  examined  by  the  court  as  snch, 
did  not  render  him  the  less  competent;  in- 
deed that  examination  only  showed  more 
plainly  his  capability  to  testify  intelli- 
gently and  satisfactorily  on  the  point  in 
question;  for  we  all  know  that  an  expe- 
rienced drover  betomes  wonderfully  accurate 
in  estimating  the  weight  of  hogs;  when 
required  to  cut  off  a  lot  of  hogs  of  a  given 
weight  each,  they  very  rarely  commit  a 
serious  error.  We  are  of  opinion,  therefore, 
that  the  testimony  was  legal  and  proper. 

And  we  are  further  of  opinion,  that  the 
testimony  of  Kelly,  Johnson  and  others  as 
to  the  market  price  of  hogs  at  other  places 
than  Abingdon,  in  the  vicinity  of  the  place 
of  delivery,  was,  under  the  circumstances, 
proper  and  admissible  to  show  the  value  of 
the  hogs  at  the  time  and  place  of  delivery. 
It  was  not  a  case  for  trammelling  the  plain- 
tiffs who  were  in  no  default  with  rigid  re- 
quirements. There  being  no  market  for 
hogs  on  the  day  and  at  the  place  of  delivery, 
it  was  competent  to  show  their  actual  value 
at  that  time  and  place,  which  is  the  tme 
point  of  enquiry,  by  '^comparison  of  snch 
prices  and  sales,"  (in  the  vicinity  at  or 
about  that  time, )  as  can  be  shown,  and  by 
reference  to  the  reasonable  probabilities  of 
the  case;  and  ^*in  such  case,  recourse  may 
be  had  to  the  sales  which  were  made  near- 
est in  time  and  in  the  nearest  market" 
But  this  is  a  means  merely  of  ascertaining 
the  value  at  the  time  and  place  of  de- 

578  livery  when  *there  is  no  market  value 
there,  or  but  an    uncertain    one,   but 

not  the  only  means.  It  may  often  be  emi- 
nently proper  to  examine  the  sales  and 
prices  immediately  preceding  and  succeed- 
ing the  time  of  delivery,  and  at  other  places 
in  the  vicinity  than  the  nearest  market. 
See  Sedgwick  on  the  measure  of  damages, 
4  edition,  ch.  10,  commencing  at  p.  294,  but 
more  especially  p.  316,  note  1,  and  cases 
there  cited.  We  think  this  case,  in  which 
the  plaintiffs  below  have  not  been  in  de- 
fault, a  proper  one  for  indulging  the  widest 
latitude  of  investigation,  and  there  was  no 
error  in  admitting  the  testimony. 

The  only  remaining  questions  arise  on 
the  motion  for  a  new  trial.  Without  going 
into  an  examination  of  the  evidence,  we 
will  content  ourselves  with  saying  that  the 
case  was  fairly  submitted  to  the  jury;  that 
there  was  testimony  in  the  cause  to  sustain 
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the  verdict ;  and  that  it  was  approved  bj 
the  judge  who  presided  at  the  trial.  Under 
such  circumstances  it  is  not  the  practice  of 
this  court  to  interfere  with  a  verdict  ap- 
proved by  the  court  of  trial,  although  this 
court  might  be  inclined  to  differ  to  some 
extent  with  the  judge. 

Upon  the  whole  case  we  are  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the  Circuit  court,  and  that  the  same  be 
affirmed,  with  costs  and  damages  to  the 
appellees. 

Judgment  affirmed. 


579  ♦Cowan  v.  Fulton,  J. 

June  Term,  1878,  Wytheville. 
Absent.  Akdvbsov  and  Staplbs,  Js. 

■.  SCatnte— Tnuufer  of  CsuMt— Conttltutlonal.*— The 

Sth  section  of  ch.  171,  Sess.  Acts  1860-70,  p.  287,  in 
relation  to  the  transfer  by  the  court  of  appeals  to 
the  Circuit  courts,  of  causes  lately  pending'  in  the 
District  courts  of  appeal,  to  be  there  heard  as  by 
an  appellate  court,  is  constitutional. 

a.  Same— 5aiiie— JVIuidaiBu«.t— A  judge  of  a  Circuit 
court  to  which  a  cause  has  been  sent  under  this 
act,  may  be  comi>elled  by  mandamus  from  the 
Supreme  court  of  appeals,  to  hear  and  determine 
the  case. 

*Statate— Transfer  of  Causes— Constitution.— See,  as 

to  the  constitutionality  of  this  statute,  a  foot-note  to 
Cowan  T.  Doddridge,  22  Oratt.  468,  where  the  author- 
ities are  collected. 

tSaoM- Same- Mandanins.— The  proposition  laid 
down  in  the  principal  case,  that,  where  a  cause  had 
been  sent  to  the  circuit  court  under  the  act  in  ques- 
tion and  the  Judge  had  stricken  it  from  his  docket 
on  the  ground  that  he  had  no  constitutional  right 
to  hear  it,  such  a  dismissal  of  the  cause  was  not  a 
Judgment  (which  should  not  be  reheard  nor  re- 
viewed on  a  writ  of  mandamut),  but  was  simply  a 
refusal  to  hear  and  decide  the  case  at  all,  and  a  writ 
of  moiUtamus  properly  lay  to  compel  him  to  hear  and 
determine  the  cause,  has  been  approved  by  several 
subsequent  decisions.  See  Kent  v.  Dickinson,  25 
Oratt.  821  et  seg.i  Danville  v.  Blackwell,  80  Va.  48; 
Richardson  v.  Farrar,  88  Va.  707,  15  S.  E.  Rep.  117. 
See  Cowan  v.  Doddridge,  22  Gratt  458. 

See  also,  the  opinion  of  the  court  by  Bubks,  J.,  in 
Page  V.  Clopton,  80  Oratt.  415,  as  to  the  function  of 
the  writ  of  maiMfamu«,  citing  numerous  cases,  among 
others,  the  principal  case.  Com.  v.  Justices  of 
Fairfax  Co.  Ct,  2  Va.  Cas.  0;  Dawson  v.  Thruston,  2 
B.  &  M.  132;  Brown  v.  Crippin,  4  H.  &  M.  178;  King  Wil- 
liam Justices  V.  Munday,  2  Leigh  165;  Harrison  v. 
Emmerson,  2  Leigh  704;  Manns  v.  Givens,  7  Leigh 
080:  Morris  ex  parte,  11  Oratt.  202,  207;  Yeager  ex 
parte,  11  Oratt.  065;  Randolph  Justices  v.  Stalnaker, 
IS  Oratt.  528;  foot-note  on  "Mandamus**  to  Page  v. 
Clopton,  80  Oratt.  416. 

In  Wheeling,  etc.,  Co.  v.  Paull,  80  W.  Va.  148, 10  S. 
E.  Rep.  668,  the  court,  quoting  from  JSx  parte  Parker, 
120  U.  S.  788, 7  Sup.  Ct.  707,  that,  "the  writ  of  mandamus 
properly  lies  in  cases  where  the  inferior  court 
refuses  to  take  Jurisdiction  where  by  law  it  ought 
so  to  do,  or  where,  having  obtained  Jurisdiction  in  a 
cause,  it  refuses  to  proceed  In  due  exercise  thereof,** 
cites  the  principal  case  also  as  authority. 


3.  Sane— 5anM— Same.— The  Judge  to  whose  court  the 
cause  was  sent,  being  of  opinion  that  the  said  act 
is  unconstitutional,  refused  to  hear  the  case,  and 
directed  it  to  be  struck  from  the  docket  T^his  is 
not  a  Judgment  in  the  cause  which  will  prevent  the 

.  issue  of  a  mandamus  to  him  to  hear  the  case. 

This  is  the  se(^uel  of  the  case  of  Cowan 
V.  Doddridge,  reported  in  22d  Gratt.  458. 
It  is  fully  stated  in  the  opinion  of  Judge 
Bouldin. 

Walker,  Terry  A  Pierce,  for  the  plaintiff. 
Doddridge,  for  the  defendant. 

With  great  respect  for  this  honourable 
court,  in  support  of  the  answer  of  the  hon- 
ourable J.  H.  Fulton,  judge  of  the  Circuit 
court  of  Pulaski  cqunty,  and  by  way  of  de- 
fence of  the  rights  of  the  said  judgment 
creditor,  the  following  reasons  are  sub- 
mitted why  a  peremptory  mandamus  ought 
not  to  issue: 

580  *First— That   there     has     been    no 
action  whatever  on   the   part  of  this 

honourable  court,  at  any  time  or  place,  in 
the  said  case  of  Cowan  v.  Doddridge,  which 
amounts  to  res  ad  judicata,  nor  any  adjudi- 
cation upon  the  questions  of  the  constitu- 
tionality of  the  said  5th  section,  or  of  the 
pendency  of  said  case  in  the  District  court 
of  appeals,  when  the  constitution  took 
effect,  or  when  the  same  did  take  effect. 

Second — It  is  respectfully  claimed  that  it 
was  not  so  pending,  &c. 

Third — Granting  that  it  was,  and  that 
said  5th  section  is  constitutional,  still  the 
said  judgment  of  the  said  Circuit  court  is 
final,  to  all  intents  and  purposes;  and  so 
in  any  event,  to  compel  that  court  to  re- 
hear or  reverse  the  same  by  mandamus,  or 
otherwise,  is  beyond  the  power  of  this 
court. 

The  counsel  referred  to  the  following  au- 
thorities: Marbury  v.  Madison,  1  Cranch's 
R.  137;  Griffin  v.  Cunningham,  20  Gratt. 
31 ;  Grignon's  lessee  v.  Astor,  2  How.  U.  S. 
R.  319 ;  3  Dallas  R.  116 ;  4  Bacon  Abr.  515 ; 
18  Eng.  Com.  L.  R.  22,  190;  Owings  v. 
Speed,  5  Wheat  R.  420. 

BOULDIN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  interesting  case,  and  has  been 
ably  argued ;  but,  in  our  opinion,  it  is  free 
from  serious  difficulty.  It  is  the  sequel  of 
the  case  of  Cowan  v.  Doddridge,  reported 
in  22  Gratt.  p.  458.  By  reference  to  that 
case,  it  will  be  seen  that  when  the  present 
constitution  was  adopted,  the  case  was 
pending  in  the  then  District  court  of  appeals 
at  Abingdon,  on  a  writ  of  supersedeas  to  a 
judgment  of  the  Circuit  court  of  Pulaski 
county.  The  case  was  sent  to  the  Supreme 
court  of  appeals,  under  the  act  of  June  23d, 
1870,  Sess.  Acts  1869-70,  ch.  171,  p.  227,  {  2; 
and  under  the  5th  section  of  the  same 

581  act,  same  *page,  the  Court  of  appeals, 
on  the  6th  of  March,  1871,  entered  the 

following  order,  sending  the  case  to  the 
Circuit  court  of  Pulaski:  '^The  papers  and 
record  in  this  case,  which  was   pending  in 
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the  District  court  when  the  present  consti- 
tution took  effect,  and  which  was  trans- 
ferred by  law  to  the  Supreme  court  of 
appeals,  having  been  received  by  the  clerk 
of  this  court ;  and  the  said  court  not  having 
jurisdiction  of  the  said  cause,  it  is  ordered, 
that  it  be  transferred  to  and  docketed  in 
the  Circuit  court  of  Pulaski  county,  whence 
the  appeal  was  originally  taken,  there  to  be 
heard  and  finally  disposed  of  as  by  an  ap- 
pellate court,  according  to  law." 

On  the  20th  day  of  September,  1871,  the 
Circuit  court  of  Pulaski  entered  the  foUow- 
inff  order: 

*^This  cause  came  on  this  day  to  be  heard 
upon  the  petition  of  the  appellant  and  the 
plea  tendered  at  the  last  term  of  this  court, 
denying  jurisdiction  of  this  court,  and  was 
argued  by  counsel;  and  the  court  having 
seen  and  inspected  the  record,  and  being  of 
opinion  that  it  has  not  jurisdiction  to  re- 
view, reverse  or  affirm  the  judgment  here- 
tofore rendered  by  the  Circuit  court  of 
Pulaski,  on  the  23d  of  September  1869,  doth 
therefore  direct  that  the  cause  be  dismissed 
and  stricken  from  the  docket." 

A  supersedeas  to  this  order  was  awarded 
by  a  judge  of  this  court ;  and  at  the  June 
term  1872,  a  motion  was  made  by  the  ap- 
pellee, Doddridge,  to  dismiss  the  appeal  as 
improvidently  awarded;  and  this  court 
being  of  opinion  that  the  amount  in  con- 
troversy was  below  its  jurisdiction,  and 
being  also  of  opinion  that  the  constitu- 
tional right  of  the  Circuit  court  to  hear  and 
finally  dispose  of  the  case  as  by  an  appel- 
late court,  had  been  directly  adjudicated  by 
this  court,  when  under  its  order  the  cause 
was  sent  to  the  Circuit  court  to  be  so  dis- 
posed of,  held  that  an  appeal  did  not 
582  lie  from  the  order  of  the  *Circuit  court, 
and  dismissed  the  same  as  improvi- 
dently awarded.  But,  on  motion  of  the 
plaintiff  in  error,  it  was  ordered  that  a 
writ  of  mandamus  nisi  be  issued  command- 
ing the  judge  of  the  Circuit  court  to  proceed 
to  hear  and  finally  dispose  of  the  said  cause 
as  by  an  appellate  court,  according  to  law, 
unl>.ss  at  the  present  term  of  this  court 
cause  should  be  shown  to  the  contrary.  The 
judge  made  his  return,  stating,  in  sub- 
stance, that  he  had  stricken  the  case  from 
his  docket,  without  hearing  it  on  the  merits, 
because  he  was  of  opinion  that  he  had  no 
constitutional  right  to  try  the  appeal ;  that 
the  law  requiring  him  so  to  do  was  uncon- 
stitutional ;  but  that  he  regarded  the  opin- 
ion and  order  of  this  court  as  deciding  that 
it  was  his  constitutional  right  and  duty  to 
proceed  with  the  cause;  and  in  deference 
to  that  opinion  he  had  caused  the  case  to 
be  placed  on  his  docket,  with  the  purpose 
of  trying  it  according  to  what  he  understood 
to  be  the  opinion  of  this  court ;  but  one  of 
the  parties  insisting  that  he  had  miscon- 
ceived that  opinion,  he  had,  at  his  instance, 
continued  the  cause,  and  made  his  return, 
in  order  that  this  court  might  definitively 
dispose  of  the  question,  either  by  discharg- 
ing the  rule  or  issuing  a  peremptory  man- 
damus. 

The  case  is  now  before  us  on  this  return. 


The  judge  of  the  Circuit  court  was  nn- 
questionably  right  in  his  construction  of 
the  opinion  and  order  of  this  court  at  itt 
June  term ;  and  we  are  at  some  loss  to  con- 
ceive how  any  of  the  parties  could  for  a 
moment  suppose  that  the  terms  of  the  order 
were  at  all  ambiguous.  This  court  said, 
and  intended  to  say,  that  it  had  already 
decided  the  constitutionality  of  the  act  re- 
quiring the  Circuit  court  to  hear  and  finally 
dispose  of  the  class  of  cases  referred  to,  as 
by  an  appellate  court,  when  bj'  its  own 
order  it  sent  .this  cause  to  the  Circuit  conrt 
to  be  heard  and  disposed  of  as  afore- 

583  said.     It  intended   to   treat  *the  con- 
stitutional    right    and    duty    of   the 

Circuit  court  to  hear  and  finally  disfxrae  of 
the  cause  as  by  an  appellate  court,  as  a 
closed  question,  closed  by  the  judgment  of 
this  court  in  that  cause,  and  no  longer  open 
to  appeal..  But  we  feel  no  hesitation  in 
saying,  that  we  do  not  decide  the  question 
upon  the  ground  alone  of  its  being,  res  ad- 
judicata  in  the  cause.  Upon  mature  reflec- 
tion, and  after  re-argument,  we  are  fully 
satisfied  that  the  law  is  constitutional ;  that 
under  the  constitution  and  laws  of  Virginia, 
it  was  the  right  and  duty  of  the  Circuit 
court  of  Pulaski,  the  judge  thereof  not 
being  the  same  who  presided  at  the  trial  of 
the  case,  to  hear  and  finally  dispose  thereof, 
as  by  an  appellate  court. 

The  general  power  of  the  Legislature  to 
regulate  the  jurisdiction  of  the  Circuit  courts 
is  conferred  by  the  constitution,  and  is  un- 
limited, except  so  far  as  it  may  be  restricted 
by  the  jurisdiction  conferred  by  the  consti- 
tution on  other  courts.  The  act  in  question 
only  confers  on  the  Circuit  courts  a  special 
jurisdiction,  ex  necessitate  rei,  in  a  limited 
class  of  cases,  in  which  no  appeal  lies  to 
this  court,  and  encroaches  on  no  jurisdic- 
tion conferred  by  the  constitution.  We  see 
no  constitutional  objection  to  the  legisla- 
tion. 

But  it  is  insisted  that  conceding  the  law 
referred  to,  to  be  constitutional,  still  the 
judgment  of  the  Circuit  court,  dismissing 
the  cause  for  want  of  jurisdiction,  and 
striking  it  from  the  docket,  is  a  final  judge- 
ment in  the  cause ;  and  the  term  at  which 
this  supposed  judgment  was  rendered,  bar- 
ing passed  by,  it  is  not  competent  to  the 
appellate  court,  by  mandamus,  to  compel 
in  effect  a  rehearing  of  the  cause. 

If  the  premises  were  true,  the  conclusion 

might  perhaps  be  conceded ;  for  it  certainly 

is  not  regular  nor  proper  to  use  the  writ  of 

mandamus   to   review   or   rehear  the  judg"- 

ments  of  a  subordinate  court ;  but  the 

584  fallacy  of  *the  argument  consists  in 
the  assumption  that  there  was  a  judg- 
ment in  the  cause ;  whereas  the  court  posi- 
tivelj'  and  unequivocally  refused  to  pass  on 
it  at  all,  either  **to  review,  reverse  or  affirm 
the  judgment;"  and  merely  directed  *' that 
the  cause  be  dismissed  and  stricken  from 
the  docket."  It  was  a  simple  refusal  to 
hear  and  decide  the  case ;  and  this  court 
having  held  that  no  appeal  lies  from  such 
refusal,  it  is  exactly  the  case  to  which  the 
highly  remedial  writ  of  mandamus  is  most 
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frequently  applied,  in  order  to  prevent  a 
defect  or  failure  of  justice.  It  issues  at 
common  law  from  vhe  King's  Bench  to 
compel  inferior  tribunals  faithfully  to  ex- 
ecute their  leg-itimate  powers  * 'whenever 
the  same  are  denied  or  delayed.''  Tapping* 
on  Mandamus,  p.  154,  (marg.  105).  ** When- 
ever there  is  a  particular  jurisdiction  created 
bj  act  of  Parliament  the  court  of  K.  B. 
may  command  the  execution  thereof  by 
mandamus,  and  remove  their  proceedings 
by  certiorari  to  see  whether  they  have  ob- 
served their  authority;"  ibid  (marg.  106,) 
citing  Rex  v.  Inhab.  Glamorganshire,  12 
Mod.  R.  403;  *' because  it  is  the  duty  of 
such  court  to  correct  the  errors  of  inferior 
jurisdictions,  and  to  grant  a  mandamus  in 
all  cases  to  which  such  writ  is  applicable, 
in  order  to  prevent  a  failure  of  justice,  or 
a  public  inconvenience  by  a  defect  thereof. " 
Ibid  ubi  sup.  In  obedience  to  these  princi- 
ples of  the  common  law  it  was  held  in  the 
case  of  The  King  v.  The  Justices  of  Kent, 
14  Kast.  R.  395,  that  mandamus  would  lie 
to  compel  the  justices  to  hear  and  pass  on 
an  application  of  the  journeymen  millers, 
to  rate  their  wages  under  an  act  of  Parlia- 
ment, which  the  justices  had  solemnly  de- 
termined did  not  confer  on  them  that  power, 
and  for  which  reason  they  had  declined  to 
hear  the  case  on  the  merits.  The  case  seems 
to  be  in  all  respects  analogous  to  this.  Lord 
Bllenborough  said,  *  *  We  do  not,  however,  by 
granting  this  mandamus,  at  all  inter- 
585  fere  with  the  exercise  of  that  •dis- 
cretion which  the  Lregislature  meant 
to  confide  to  the  justices  of  the  peace  in 
session.  We  only  say  that  they  have  a  dis- 
cretion to  exercise ;  and  therefore  they  must 
hear  the  application :  but  having  heard  it, 
it  rests  with  them  to  act  or  not  upon  it  as 
they  think  fit."  It  is  proper  to  say  that  the 
case  was  one  in  which  the  act  conferred  on 
the  justices  a  discretionary  power  to  rate 
or  not,  as  they  might  think  proper.  Grose, 
J. ,  agreed.  Le  Blanc,  J. ,  said :  *  ^We  only  say 
that  the  justices  have  authority  to  act  upon 
the  subject  matter  of  the  application ;  and 
that  they  are  to  hear  it,  and  then  to  deter- 
mine whether  in  their  discretion  they  think 
proper  to  fix  a  rate  of  wages."  Bayly,  J., 
**We  tell  the  justices  that  they  have  author- 
ity by  law  to  settle  a  rate  of  wages  for  the 
persons  applying,  but  we  do  not  say  that 
they  are  to  exercise  that  authority  in  this 
instance.  Let  them  hear  the  application. 
The  principles  of  that  ease  were  fully  ap- 
proved by  this  court  in  the  case  of  Yeager, 
ex  parte,  11  Gratt.  655. 

Original  jurisdiction  to  award  writs  of 
mandamus  upon  these  principles  of  the 
common  law,  has  been  conferred  on  this 
court  by  the  Constitution  and  laws  of  the 
State ;  and  in  accordance  therewith,  we  say 
to  the  judge  of  the  Circuit  court  of  Pulaski, 
that  he  has  the  constitutional  power  to  hear 
and  finally  dispose  of  the  cause  referred  to, 
as  by  an  appellate  court ;  and  that  it  is  his 
duty  so  to  do. 

After  the  close  of  the  argument  in  this 
case,  we  were  referred  by  the  counsel  for 
the  defendant,  to  the  case  ex  parte  New- 


man, 14  Wall.  U.  S.  R.  152.  We  have  care- 
fully examined  the  case,  and  find  nothing 
in  it  in  conflict  with  the  views  expressed  in 
this  opinion.  On  the  contrary  they  are 
directly  sustained  by  that  decision  of  the 
Supreme  court.  The  mandamus  was  refused 
in  that  case,  not  because  it  was  not  a  proper 
remedy  to  compel  the  exercise  of  a  juris- 
diction  belonging   to  and  disclaimed 

586  *by  the  inferior  court,  but  expressly 
because  that  court  had  taken  jurisdic- 
tion, and  had  acted  on  and  decided  the  cause. 
In  speaking  of  the  writ  of  mandamus,  how- 
ever, the  court  say,  p.  165,  **  Applications 
for  a  mandamus  to  a  subordinate  court  are 
warranted  by  the  principles  and  usages  of 
law,  in  cases  where  the  subordinate  court 
having  jurisdiction  of  a  case,  refuses  to 
hear  and  decide  the  controversy,"  Ac,  &c. 
Now,  that  is  precisely  what  has  occurred  in 
this  case.  This  court  has  held  that  the 
Circuit  court  of  Pulaski  has  jurisdiction  to 
hear  and  determine  the  cause  in  question 
as  an  appellate  court ;  but  that  court,  dis- 
claiming jurisdiction,  refuses  *Ho  review, 
reverse  or  affirm  the  judgment,'*  to  hear 
the  cause  at  all;  but  strikes  it  from  the 
docket.  We  could  not  as  for  a  more  perti- 
nent authority  than  ex  parte  Newman,  for 
issuing  a  mandamus  in  just  such  a  case. 

Let  a  peremptory  mandamus  issue,  com- 
manding the  judge  of  the  Circuit  court  of 
Pulaski  to  hear  and  finally  dispose  of  the 
cause  in  question,  as  by  an  appellate  court, 
according  to  law. 

The  Older  was  as  follows : 

Upon  an  alternative  mandamus  awarded 
at  the  last  term  and  directed  to  the  said 
Hon.  John  H.  Fulton,  judge  as  aforesaid, 
commanding  him  to  proceed  to  hear  and 
finally  determine  as  by  an  appellate  court, 
in  pursuance  of  section  5  of  chapter  171  of 
session  acts  of  1869-70,  and  in  pursuance  of 
the  order  of  this  court  of  the  6th  day  of 
March  1871,  the  cause  of  said  John  T. 
Cowan  against  C.  E.  Doddridge,  which  by 
said  order  is  required  to  be  transferred  to 
and  docketed  in  said  Circuit  court,  there 
to  be  heard  and  finally  disposed  of  as  afore- 
said, unless  he  should,  on  or  before  the  10th 
day  of  this  term,  appear  here  and  show 
good  cause  to  the  contrary : 

587  *This  day  came   again   the    parties 
by  their  counsel,  and  the  court  having 

maturely  considered  the  return  made  to  the 
alternative  mandamus  aforesaid,  and  the 
arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  said  return  is  insufficient. 
Therefore  it  is  considered  that  a  peremptory 
writ  of  mandamus  be  awarded,  directed  to 
the  said  Hon.  John  H.  Fulton,  judge  of  the 
said  Circuit  court  for  Pulaski  county,  com- 
manding him  to  hear  and  finally  dispose 
of,  as  by  an  appellate  court,  in  pursuance 
of  said  section  5  of  chapter  171  of  the  acts  of 
Assembly  of  1869-70,  and  of  said  order  of 
this  court  of  the  6th  day  of  March  1871,  the 
said  cause  of  John  T.  Cowan  against  C.  £. 
Doddridge,  in  said  order  and  in  said  alter- 
native mandamus  mentioned. 
Peremptory  mandamus  ordered. 
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588  *Pierce'8  Heirs  v.  Catron's  Heirs. 

June  Term,  1878,  Wytheville. 
Absent.  Anderson  and  Staples,  Js. 

Parol  Contract   of  Land— Specific  Perforaianca.*^In 

a  suit  for  the  specific  performance  of  a  parol 
agreement  for  the  sale  of  land  by  the  heirs  of  the 
allesred  purchaser  against  the  heirs  of  the  alleg-ed 
vendor,  the  principles  announced  in  the  case  of 
Wriarht  ▼.  Puckett,  2S  Gratt  870.  approved,  re- 
affirmed and  acted  on. 

The  case  is  sufficiently  stated  by  Judge 
Christian,  in  his  opinion. 

Gilmore  and  J.  W.  &  J.  P.  Sheffey,  for 
the  appellants:  1st.  The  court  erred  in  ex- 
cluding the  depositions  contained  in  exhibit 
D  as  evidence,  when  it  was  shown  that  the 
witnesses,  whose  depositions  had  been 
taken  in  the  cause,  of  which  the  exhibit 
was  a  record,  were  dead.  3  Greenl.  on 
Evi.  I  343;  Gresley's  Evi.  (side  paging) 
page  259-60,  note  fe.  and  authorities  there 
cited;  Carrington  v.  Comock,  2  Sim.  R. 
567;  Williams  v.  Broadhead,  1  Ibid  151; 
Coker  v.  Tazewell,  2  P.  Wms.  R.  563; 
Philips  on  Evi.  (side  paging)  p.  216-19; 
Clements  v.  Kyle,  13  Gratt.  468,  476  bottom 
and  top  of  page  477. 

2d.  The  court  erred  in  excluding  exhibits 
C,  and  refusing  to  permit  it  to  be  used,  for 
the  reason  set  forth  in  2d  assignment  of 
errors  in  petition,  Tucker's  Comm.  Book 
2d,  (side  paging)  p.  252,  Gresley'sEq.  Evi., 
side  paging,  p.  146. 

589  *3d.  The  court  erred  in  refusing  to 
permit  E.  C.  C.  to  be  read  as  evidence 

in  the  case.  1  Philips  on  Evi.  (side  paging) 
473,  note  130 ;  2  Ibid  574,  note  476 ;  Carver 
v.  Jackson,  4  Peters  R.  1,  80. 

4th.  The  court  erred  in  the  matter  set 
forth  in  fourth  and  fifth  assignments  of 
error  in  appellants'  petition. 

5th.  The  complainants  have  an  equitable 
right  to  have  a  conveyance  from  defendants 
of  the  legal  title  to  the  land  in  controversy, 
and  the  court  erred  in  not  decreeing  such 
title.     Fry  on  Spec.  Performance,  {  402. 

6th.  The  laches  imputed  to  David  Pierce 
and  his  heirs,  in  not  sooner  asserting  and 
prosecuting  their  claim  to  have  a  legal  title 
conveyed  to  them,  is  imputable  rather  to 
Catron's  heirs.  They  state  in  their  answer, 
that  during  all  the  lapse  of  time  from  1802 
to  this  day,  they  have  enjoyed  the  almost 
exclusive  possession  and  profits  of  the  land 
in  controversy.  The  right  of  Pierce  and 
his  descendants  was  recognized  and  ac- 
quiesced in  during  the  almost  exclusive 
possession,  until  the  naked  legal  title  was 
asserted  and  enforced  in  the  action  of  eject- 
ment after  the  lapse  of  sixty-six  years. 
Evans  &  als.  v.  Spurgin  A  als.,  11  Gratt. 
622;  Fry  on  Spec.  Performance,  note  33,  to 
page  181,  sec.  400. 

7th.  Catron's  heirs  having  acquired  from 

♦See  foot-noU  to  Wrisrht  v.  Puckett,  22  Gratt  870,  for 
collection  of  authorities  on  this  subject,  and  for  the 
three  thing's  that  must  concur  to  Justify  a  decree 
for  specific  performance  of  a  parol  contract  for  the 
sale  of  land. 


Donald's  heirs  the  legal  title,  are  trustees 
for  David  Pierce  and  his  heirs,  of  the  title 
to  the  land  in  controversy ;  and  under  all 
circumstances,  should  be  decreed  to  convej 
it. 

Kent,  Terry  &  Pierce  and  Caldwell,  for 
the  appellees. 

1st.  Exhibit  D  is  not  evidence  in  the  case. 
It  is  no  record.  There  was  no  privity  be- 
tween the  parties  to  that  suit  and  this. 
The  case  was  dismissed  for  want  of  prose- 
cution. The  bill  is  no  evidence,  and  non 
constat,  that  the  depositions  would  have 
been  permitted  to  be   read  at   the  hearing. 

1  Greenl.  Ev.  {{  23,   189,    190,  552,  553,  and 

notes  to  same. 

590  ♦2d.  Exhibit  C  is  not   evidence.    It 
purports  to  be  but  a  copy  of  a  copy; 

and  was  not  a  paper  required  by  law  to  be 
recorded  at  the  date  of  the  supposed  record 
and  copy.  The  recording  of  an  instrument 
not  required  by  law  to  be  recorded,  is  a 
mere  nullity.  Aside  from  the  statute,'  no 
copy  is  evidence  at  all,  except  as  recorded 
evidence,  and  then  only  a  sworn  copy.  It 
is  not  true  any  admission  is  made  in  refer- 
ence to  said  supposed  copy,  or  supposed 
original ;  the  admission  is  only  of  a  parti- 
tion and  not  of  any  writing  in  regard  to  it. 

3d.  Exhibit  C  C  is  no  evidence,  for  same 
reasons  stated  above.  English  was  the 
father  of  Julia,  the  wife  of  Henry  Catron; 
but  she  does  not  claim  through  him,  bat 
through  her  mother. 

4th.  The  court  did  not  decide  that  the  26 
acres  of  land  belonged  to  Catron's  hein; 
nor  that  so  much  of  the  land  in  controversy, 
as  is  included  in  the  deed  from  Sanden 
and  wife  to  David  Pierce  '^belonged  to  said 
defendant,"  nor  that  any  portion  of  the 
land  in  controversy  "belonged  to  them." 
It  was  claimed  by  the  bill  of  Pierce's  heirs, 
that  the  ancestor  of  Catron's  heirs  had  sokl 
these  lands  to  their  ancestor,  David  Pierce; 
and  what  the  court  decided  was  that  their 
claim  was  without  sufficient  warrant;  no 
matter  whose  the  lands  were. 

This  decision  was  proper,  even  conceding 
all  the  evidence  ofi^ered  to  have  been  ad- 
missible. For  the  claim  of  the  bill  was  in 
effect  to  have  specific  performance  of  an 
alleged  parol  contract  executed.  No  con- 
tract was  stated  intelligibly,  much  less  with 
reasonable  certainty.  Story's  Eq*  PI-  H 
23,  27,  28,  240,  241,  257;  2  Rob.  Prac.  (old) 
p.  281,  290;  1  Dan.  Ch.  Prac.  p.  421;  1 
Lead.  Cases  Eq.  p.  534 ;  Harnett  v.  Yield- 
ing, 2  Sch.  &  Leff.  R.  549,  558;  Mosely  v. 
Virgin,  3  Ves.  R.  184 ;  Colson  v.  Thompson, 

2  Wheat.  R.  336;  King's  heirs  v.  Thompson, 

9   Pet.    R.    204;  Pigg   v.    Corder,   12 

591  Lreigh    69 ;   *Parkhur8t  v.    Van  Cort- 
landt,  1  John's  Ch.    274;  Anthony  v. 

Leftwich,  3  Rand.  238,  246;  Wright  v. 
Puckett,  22  Gratt.  307 ;  1  Ball  &  Beat,  65 ; 
Graham  v.  Call,  5  Munf.  3%. 

When  the  party  seeks  specific  execution, 
on  the  ground  of  part  performance  of  a 
parol  contract,  it  is  well  settled  that  in 
order  to  relieve  it  from  the  statute  of  frauds, 
he  must  show  acts  unequivocally  referring 
to  and  resulting  from  that  agreement,  such 
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as  the  party  would  not  have  done  unless  on 
account  of  that  very  agreement,  and  with 
a  direct  view  to  its  performance ;  and  the 
ag-reement  set  up  must  appear  to  be  the 
same  with  that  partly  performed.  Phillips 
V.  Thompson  &.  Anthony  v.  Leftwich, 
(supra;)  1  Lead.  Cas.  Kq.  570,  and  cases 
cited ;  Clarke  v.  McClure,  10  Gratt.  305. 

As  to  the  origin  of  the  possession,  the 
answer  being  responsive,  is  evidence.  Fant 
v.  Miller  &  Mayhew,  17  Gratt.  187 ;  Corbin 
et  als.  V.  Mill's  ex'ors  et  als.,  19  Gratt.  438. 

CHRISTIAN,  J.  This  is  an  appeal  from 
a  decree  of  the  Circuit  court  of  Wythe 
county.  The  bill  is  filed  for  the  specific 
performance  of  an  alleged  parol  agreement 
between  David  Pierce,  the  grandfather  of 
the  appellant,  and  Christopher  Catron,  the 
grandfather  of  the  appellees ;  and  also  for 
the  purpose  of  enjoining  and  restraining  the 
further  prosecution  of  an  action  of  eject- 
ment, in  which  a  judgment  had  been  recov- 
ered in  said  court  against  Alexander  Pierce, 
father  of  the  appellants,  by  the  appellees 
in  the  suit. 

It  is  admitted  that  the  land  for  which  the 
appellants  are  here  seeking  to  have  a  parol 
agreement  executed,  is  the  same  land  which 
was    the   subject   of   the    action   of   eject- 
ment. 

592  *The  record  in  the  ejectment  suit 
shows  that  at  the  October  term  of  said 
Circuit  court  in  the  year  1869,  the  following 
judgment  was  entered:  **This  day  came  as 
well  the  plaintiffs  by  their  attorney,  as  the 
defendant  by  his  attorney,  and  the  defend- 
ant relinquishes  his  former  plea,  and  ac- 
knowledges the  plaintiff's  action  for  the 
land  in  controversy  as  laid  down  and  de- 
scribed in  the  plat  and  report  of  William  B. 
Foster,  surveyor,  filed  in  this  cause,  and 
bounded  as  follows:  (and  then  follows  a 
minute  description  of  the  land  by  metes 
and  bounds).  Whereupon  it  is  considered 
by  the  court,  that  the  plaintiffs  recover 
against  the  said  defendant,  the  premises  in 
controversy,  bounded  as  aforesaid;  and 
the  Commonwealth's  writ  of  habere  facias 
possessionem  is  awarded  to  the  plaintiffs 
accordingly. 

In  March,  1870,  Alexander  Pierce,  the  de- 
fendant in  the  action  of  ejectment,  filed  his 
bill  in  the  Circuit  court  of  Wythe  county, 
against  the  plaintiffs  in  the  action  of  eject- 
ment, in  whose  favor  he  had  confessed 
judgment;  in  which  bill  he  prays  for  an 
injunction  from  said  Circuit  court,  to  enjoin 
and  restrain  the  said  plaintiffs  in  the  eject- 
ment suit,  from  the  further  prosecution  of 
said  suit ;  upon  the  ground  that  he  could 
not  set  up  his  defence,  (which  was  purely 
equitable),  in  the  action  of  ejectment,  but 
could  only  obtain  relief  in  a  court  of  equity. 
The  injunction  was  accordingly  awarded. 
Before  a  final  hearing,  Alexander  Pierce 
departed  this  life,  and  the  suit  was  revived 
in  the  name  of  his  heirs.  At  the  February 
term  of  the  said  Circuit  court,  the  cause 
came  on  for  a  final  hearing,  when  that 
court  dissolved  the  injunction  and  dismissed 


the  bill.  From  this  decree  an  appeal  was 
allowed  to  this  court. 

It  is  not  necessary,    in    my   view  of  this 
case,     to   consider    other  questions   much 
argued  at  the  bar,    whether  certain   docu- 
mentary evidence  and  certain  deposi- 

593  tions    read    in    'another    cause,    are 
admissible  to  be  read  in  evidence  in 

this  cause.  Even  if  we  regard  them  both 
as  properly  in  the  case  before  us,  and  give 
to  the  testimony  which  was  excluded  by  the 
court  below,  the  utmost  weight  to  which  it 
is  entitled,  the  appellants  have,  in  my 
opinion,  utterly  failed  to  make  out  a  case 
in  which  the  powers  and  jurisdiction  of  a 
court  of  equity  can  be  invoked. 

The  father  of  the  appellants,  by  his  con- 
fession of  judgment  in  the  action  of  eject- 
ment, acknowledged  the  superior  legal  title 
of  the  appellees.  He  confesses  thereby  that 
the  legal  title  to  the  land  in  controversy 
was  not  in  him,  or  in  those  under  whom  he 
claims,  but  was  vested  in  the  appellees. 
His  heirs  now  come  into  a  court  of  equity, 
and  ask  for  the  exercise  of  its  extraordinary 
powers  by  way  of  injunction,  to  restrain 
the  further  action  of  the  appellees  under 
the  judgment  which  they  have  recovered  in 
their  action  of  ejectment ;  and  seek  to  set 
up  in  themselves  a  paramount  equitable 
title,  and  one  which  they  assert  could  not 
be  relied  upon  in  their  defence  in  the  action 
at  law.  The  ground  upon  which  they  claim 
the  interference  of  a  court  of  equity,  is, 
that  sometime  before  the  death  of  Christo- 
pher Catron,  the  ancestor  of  the  appellees, 
who  has  been  dead  nearly  three  quarters  of 
a  century,  there  was  a  parol  agreement  be- 
tween him  and  the  grandfather  of  the  ap- 
pellants, one  David  Pierce,  by  which  the 
land  in  controversy  was  sold  by  said  Catron 
to  said  Pierce ;  and  they  assert  that  the 
whole  of  the  purchase  money  was  paid,  and 
their  ancestor,  David  Pierce,  was  put  in 
possession  of  said  land.  They  state  in  their 
bill,  that  the  land  contained  114  acres,  and 
refer  for  boundaries  for  same  to  a  survey 
made  by  one  Robert  Adams,  in  a  suit 
brought  by  David  Pierce  against  the  widow 
and  representatives  of  Christopher  Catron, 
in  the  Chancery  court  at  Staunton,  in  the 
year  1811.  The  prayer  of  their  bill  is, 
'  ^that  the  agreement  made  and  entered 

594  *into   between     Christopher    Catron, 
dec'd,  and  David   Pierce,    dec'd,  may 

be  specifically  performed  and  carried  into 
execution  by  the  heirs  at  law  of  the  said 
Christopher  Catron,  dec'd;  and  that  the 
said  defendants  (the  appellees)  *^ma3'  be 
compelled  to  convey  the  said  land  by  a  good 
and  sufficient  deed  of  conveyance,"  to  the 
appellants;  and  that  the  defendants,  (the 
appellees,)  may  be  enjoined  and  restrained 
from  any  further  prosecution  of  the  said 
action  of  ejectment,"  &c.  This  is  the 
statement  of  the  parol  agreement  made  by 
the  plaintiffs  in  their  bill,  and  of  the  relief 
which  they  seek.  The  answer  denies  all 
the  material  allegations  of  the  bill  on  the 
points  we  are  considering.  It  says,  ^^it  is 
not  true  as  alleged  in  the  bill,  that  David 
Pierce    ever    purchased    from    Christopher 
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Catron  either  the  tract  of  88  acres  or  the 
tract  of  26  acres,  making  114  acres  claimed, 
of  land  in  the  bill  mentioned.  It  is  not 
true  that  Christopher  Catron  ever  put  him 
(David  Pierce)  in  possession  of  any  part  of 
either  of  said  tracts  as  a  purchaser.  It  is 
not  true  that  at  the  time  of  said  Christo- 
pher's death,  or  at  any  time  before  or  since, 
said  David  Pierce  was  in  any  such  posses- 
sion as  purchaser  from  said  Christopher 
Catron.  *  *  *  The  answer  further  avers 
that  the  land  now  in  controversy  was  at 
that  time  mainly  in  a  state  of  nature.  The 
Iron  Works  on  the  adjoining  lands  purchased 
in  1800  by  David  Pierce  from  Robert  San- 
ders, were  very  near  the  dividing  line  be- 
tween the  two  tracts,  and  more  convenient 
to  timber  on  Catron's  land  than  on  Pierce's 
own.  Accordingly,  by  an  arrangement  in 
which  each  looked  to  his  own  convenience. 
Pierce  to  a  cheap  supply  of  timber  for  his 
Iron  Works,  and  Catron  to  a  speedy  clearing 
of  his  land  for  crops,  from  a  time  soon  after 
they  became  adjacent  proprietors,  and 
before  any  proposition  of  purchase  had  been 
mooted,  or  at  least  entertained,  Pierce 
595  had  been  permitted  by  Catron  to  *take 
wood  from  sundry  portions  of  the  land 
which  he  wished  cleared,  including  certain 
portions  from  the  26  acre  parcel  and  the  88 
acre  parcel,  making  up  the  114  acres  in  the 
bill  mentioned,  and  had  of  such  portions 
such  occupancy  as  was  incident  to  such 
permission,  and  no  other." 

This  is  the  case  as  made  by  the  bill  and 
answer.  We  have  now  to  look  to  the  proof 
of  the  parol  agreement  between  David  Pierce 
and  Christopher  Catron,  to  ascertain  its 
nature  and  terms.  According  to  well  settled 
principles,  the  contract,  sought  to  be  spe- 
cifically executed,  must  be  established  by 
competent  proofs,  to  be  clear,  definite  and 
unequivocal  in  all  its  terms.  If  the  terms 
are  uncertain,  ambiguous  or  not  made  out 
by  satisfactory  proofs,  a  specific  perform- 
ance will  not  (as  indeed  upon  principle  it 
should  not)  be  decreed.  2  Story's  £)q.  { 
764.  The  reason  is  obvious  enough ;  for  a 
court  of  equity  ought  not  to  act  upon  con- 
jectures; and  one  of  the  most  important 
objects  of  the  statute  of  frauds  was  to  pre- 
vent the  introduction  of  loose  and  in- 
determinate proofs  of  what  ought  to  be 
established  by  solemn  written  contracts. 
Let  us  look  then  to  the  proofs  of  this  parol 
agreement  upon  which  the  appellants  rely, 
as  establishing  their  superior  equity,  which 
they  insist  must  override  the  legal  title 
which  they  acknowledge  is  in  the  appellees. 

First.  Let  us  see  what  the  contract!  under 
which  they  claim)  was,  as  stated  by  their 
grandfather  David  Pierce  himself.  Let  it 
be  premised  that  Christopher  Catron  died 
in  the  year  1802,  leaving  a  widow  and  chil- 
dren, the  oldest  of  whom  was  nine  years  of 
age  at  the  period  of  his  death.  In  the  year 
1811,  David  Pierce  filed  his  bill  in  the 
Chancery  court  at  Staunton  for  the  very 
same  purpose  for  which  these  appellants 
filed  the  bill  we  are  now  considering,  to 
wit :  for  the  specific  execution  of  the  very 
contract     under     which    these     appellants 


596  now  claim.     *It  is  a  fact  to  be  noted, 
that  while  Christopher  Catron  died  in 

1802,  and  the  alleged  agreement  was  made 
some  year  or  two  before  his  death,  David 
Pierce  took  no  step  towards  asserting  his 
claim  under  that  contract  until  the  year 
1811 ;  and  that  he  suffered  that  suit  to  linger 
until  the  year  1832,  (over  20  years)  when  it 
was  dismissed  for  want  of  security  for  the 
costs. 

But  let  us  see  what  is  his  statement  of 
his  own  agreement  with  Christopher  Catron. 
These  appellants  say  that  the  contract  was 
to  convey  114  acres,  and  that  the  whole  of 
the  purchase  money  was  paid,  and  thej 
gave  the  metes  and  bounds.  What  does 
David  Pierce,  under  whom  they  claim,  say 
as  to  the  same  contract  under  which  they 
must  stand  or  fall?  He  says  of  the  same 
contract  in  1811,  (the  appellants  speak  of 
the  same  contract  in  1869,)  that  he  ^'made 
a  contract  with  the  said  Christopher  Catron 
for  a  quantity  of  land  adjoining  the  said 
reserved  part,  beginning  at  a  line  tree,  and 
to  run  across  a  hill,  so  as  to  include  an 
angle  of  land — the  line  to  run  across  said 
hill  to  another  line  of  the  tract  which  made 
the  angle.  This  land,  by  the  said  contract 
was  then  estimated  at  fifty  acres ;  but  it 
was  agreed  that  whatever  it  might  be,  your 
orator  (David  Pierce)  should  have  it  at  one 
dollar  per  acre. ' '  He  avers  that  he  paid 
only  fifty  dollars  of  the  purchase  money, 
and  admits  that  there  was  no  written  agree- 
ment signed  by  the  parties. 

In  this  suit  certain  depositions  were  taken 
to  prove  the  parol  agreement.  Two  wit- 
nesses were  examined  to  prove  the  contract. 
They  say  they  **  heard  Christopher  Catron 
declare  that  he  had  sold  to  David  Pierce  a 
quantity  of  land  for  one  dollar  per  acre; 
that  they  asked  Catron  how  much  land  he 
had  sold ;  and  he  replied  he  did  not  know 
the  exact  quantity,  but  it  was  to  begin 
about  the  blue  hole,  and  run  a  square  line 
across  the  hill  to  the  other  line,  and  that 
said  Catron  told  them  he  had  received 

597  fifty  *dollars  towards  the  land.    That 
if  it  was  more  than  fifty  acres  upon  a 

survey.  Pierce  would  have  to  pay  him  the 
balance,  and  if  it  was  less,  Catron  wonld 
have  to  pay  back  what  he  had  received  too 
much. ' ' 

This  is  all  the  evidence  that  David  Pierce 
could  produce  in  the  year  1811,  as  to  hU 
contract  with  Christopher  Catron.  This 
suit  brought  by  David  Pierce  in  the  year 
1811,  for  the  specific  execution  of  the  con- 
tract upon  which  the  appellants  solely  rely 
for  their  superior  equity,  was  abandoned 
by  him  in  the  year  1832;  he  having  suffered 
the  suit  to  be  dismissed  for  want  of  security 
for  costs.  The  appellants  now  renew  the 
same  claim,  abandoned  by  their  grandfather 
more  than  forty  years  ago.  And  what  do 
they  prove?  They  intrcxluce  one  witness 
only,  an  old  lady  eighty-eight  years  old. 
She  gives  certain  declarations  not  of  Catron 
but  of  Pierce,  made  not  in  the  presence  of 
Catron,  made  more  than  fifty  years  before. 
Her  testimony  amounts  literally  to  nothing. 
She  says,  **I  don't  know   what   Pierce  was 
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to  crive  for  the  land,  nor  what  he  paid  for 
it  except  the  cows;''  nor  does  she  pretend 
to  g'ive  a  description  of  the  quantity  or 
boundaries  of  the  land. 

Now  this  is  the  whole  proof  as  to  the 
terms  of  the  contract  which  the  court  is 
asked  to  specifically  execute,  except  certain 
deeds  in  which  the  parties  refer  to  certain 
lands  claimed  by  David  Pierce,  the  recitals 
of  which  are  too  indefinite  (even  if  the  ap- 
pellees were  bound  by  them,  which  is  by 
no  means  clear),  upon  which  to  found  a 
claim  in  a  court  of  equity. 

Here  then  is  a  case,  in  which  the  appel- 
lants come  into  a  court  of  equity  for  specific 
performance  of  a  parol  ag'reement  upon  the 
g-round  of  part  performance.  They  assert 
that  their  ancestor  purchased  114  acres  of 
land,  for  which  he  paid  the, whole  of  the 
purchase  money.  The  proof  is,  (if  proof 
it  can  be  called),  that  he  purchased 
598  *an  indefinite  quantity  of  land  esti- 
mated at  fifty  acres,  for  which  he  paid 
fifty  dollars.  They  now  ask  that  114  acres 
of  land  may  be  conveyed  to  them,  for  which 
their  ancestor,  according"  to  their  own  tes- 
timony, and  according-  to  his  solemn  admis- 
sion, paid  only  fifty  dollars,  and  that  too 
without  even  an  offer  upon  their  pprt  to 
pay  the  balance  of  the  purchase  money 
shown  by  their  own  evidence  to  be  still  due 
and  unpaid.  And  all  this  is  asked  in  pur- 
suance of  an  alleged  parol  agreement  of  the 
indefinite,  uncertain  and  ambiguous  char- 
acter of  that  which  is  proved  in  this  case, 
and  entered  into  so  long  ago  that  three 
quarters  of  a  century  have  elax>sed,  and 
three  generations  have  passed  away. 

The  principles  upon  which  courts  of 
equity  have  avoided  the  statute  of  frauds, 
upon  the  ground  of  part  performance  of  a 
parol  agreement,  are  now  as  well  settled  as 
any  of  the  acknowledged  doctrines  of  equity 
jurisprudence.  From  the  numerous  deci- 
sions on  the  subject,  this  court  has  in  a 
recent  case,  declared  the  following  princi- 
ples, which  must  be  taken  as  the  settled 
law  of  this  State.  1st :  The  parol  agree- 
ment relied  on 'must  be  certain  and  definite 
in  its  terms.  2d :  The  acts  proved  in  part 
performance  must  refer  to,  result  from,  or 
be  made  in  pursuance  of  the  agreement 
proved.  3d :  The  agreement  must  have  been 
so  far  executed  that  a  refusal  of  full  execu- 
tion would  operate  as  a  fraud  upon  the 
party,  and  place  him  in  a  situation  which 
does  not  lie  in  compensation.  When  these 
three  things  concur,  a  court  of  equity  will 
decree  specific  execution.  When  they  do 
not  it  will  be  refused.  Sec  Wright  v. 
Puckett,  22  Gratt.  370,  and  authorities 
there  cited. 

I  Uiink  it  is  clear  that  this  case  does  not 
come  within  these  well  recognized  princi- 
ples of  equity  jurisdiction. 

Much  was  said  in  the  arguments  of  the 
able  counsel  for  the  appellants,  as  to  the 
long-  and  uninterrupted  possession 
599  *and  open  and  notorious  acts  of  own- 
ership exercised  for  so  long  a  period 
by  David  Pierce  and  his  heirs.  If  such 
continued  occupancy  and   notorious  acts  of 


ownership  amounted  to  an  -adverse  posses- 
sion, which  (as  was  contended)  conferred 
title,  they  ought  to  have  been  relied  upon 
in  the  action  of  ejectment.  The  confession 
of  judgment  in  the  action  at  law  by  the 
father  of  appellants,  acknowledg-ed  that 
the  legal  title  was  in  the  appellees.  His 
heirs  cannot  set  up  a  title  by  adverse  pos- 
session in  a  court  of  equity,  which  is  in 
effect  and  not  in  terms  attempted  to  be  done 
in  this  bill.  And  their  grandfather,  David 
Pierce,  with  whom  the  alleged  contract  was 
made,  having  failed  sixty  years  ago,  to 
establish  a  case  for  specific  performance, 
and  having  abandoned  his  claim,  it  is  now 
too  late  for  his  heirs  to  set  up  the  same 
claim  after  the  lapse  of  so  many  years,  and 
when  there  necessarily  exists  such  great 
uncertainty  as  to  the  true  character  of  the 
contract  which  is  now  sought  to  be  specifi- 
cally executed.  I  am  of  opinion  that  the 
Circuit  court  of  Wythe  did  not  err  in  dis- 
solving the  injunction  and  dismissing  the 
bill ;  and  that  its  decree  must  be  affirmed. 

MONCURE,  P.,  and  BOULDIN,  J.,  con- 
curred in  the  opinion  of  Christian,  J. 

Decree  affirmed. 
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♦Preston  v.  Hull. 


June  Term,  1878.  Wythevlll^ 
BoiMl-BUuik  for  OMIgM— Pilled  In  by  Agent  under 
Parol  Authority.*— A  paper  perfect  as  a  bond,  ex- 
cept that  there  la  a  blank  for  tbe  name  of  the 
obligee,  is  slffned  by  P  and  M.  and  put  Into  the 
hands  of  M  for  the  purpose  of  borrowing  money 
upon  It  It  Is  expected  that  F  will  lend  the 
money,  but  If  he  does  not  it  may  be  gotten  from 
some  other  person.  M  obtains  the  money  from  H, 
and. fills  the  blank  In  the  paper  wjlth  the  name  of 
H  and  deliyers  It  to  him.  This  Is  done  In  the 
absence  of  P  and  without  his  knowledge.  It  is  not 
the  bond  of  P. 

This  was  an  action  of  debt  upon  a  bond 
in  the  Circuit  court  of  Smyth  county, 
brought  in  January  1870,  by  D.  D.  Hull 
against  Charles  H.  •  C.  Preston  and  B.  F. 
Mantz.  The  suit  was  abated  as  to  Mantz. 
The  paper  declared  on  was  signed  and  sealed 
by  Preston  and  Mantz,  and  bound  them  to 
pay  to  D.  D.  Hull  sixty  days  after  date,  the 
sum  of  six  hundred  dollars. 

Preston  appeared  and  filed  a  plea   of  non 

*Bond— Pilled  In  by  Agent  under  Parol  Authority.— 

See  Rhea  y.  Preston,  75  Va.  767;  Nash  y.  Fagate,  24 
GratL  20e,:and  foot-iwU  ;  Penn  ▼.  Hamlett.  27  Gratt. 
337,  342 :  Keen  y.  Monroe,  75  Va.  428. 

In  LytUe  y.  Cozad,  21  W.  Va.  200,  the  court  said: 
"There  are  also  older  cases  in  Virginia,  in  which 
the  court  held,  that  when  an  instrument  was  incom- 
plete on  its  face  and  indicated  that  others  were 
intended  to  sim  it,  it  was  not  blndinsr  on  those  who 
did  sifirn  it.  althousrh  the  condition  may  not  haye 
been  known  to  the  obligee  when  it  was  delivered  to 
him.  See  Ward  ei  at.  r.  Churn,  18  Oratt.  801,  and 
Preston  v.  Hull.  23  Qratt  000."  See  also,  on  this 
subject  2  Am.  &  En?.  Enc.  Law,  p.  240  ;  4  Am.  & 
Enff.  Enc.  Law  (9d  Ed.)  642. 


605 


23  QRATT. 


Virginia  Reports,  Annotated. 


601,  602.603 


est  factum,  accompanied  by  an  affidavit 
stating  the  facts  on  which  he  relied  to  sup- 
port the  plea.  He  also  pleaded  payment  by 
Mantz. 

The  facts  material  upon  the  question  de- 
cided by  this  court,  are  substantially  as 
follows :  B.  B.  Mantz  was  indebted  to  Pres- 
ton for  the  purchase  of  cattle  to  the  amount 
of  about  six  hundred  dollars ;  and  informed 
Preston  that  he  did  not  have  the  money, 
but  that  he  could  raise  the  amount  in  Marion 
if  Preston  would  execute  a  note  for  that 
amount;  Mantz  said  he  thought  he  could 
get  it  from  Governor  Fayette  McMul- 

601  11  n.     Preston  *and  Mantz  then  signed 
the  paper  sued  on,  in  which  there  was 

a  blank  left  for  the  name  of  the  payee ;  and 
it  was  left  with  Mantz  for  the  purpose 
aforesaid.  Preston  said  it  was  his  impres- 
sion that  Mantz  was  to  get  the  money  from 
McMuUin ;  but  he  was  not  instructed  not  to 
get  it  from  any  one  else;  and  the  blank 
was  left  in  the  paper  for  the  name  of  the 
person  from  whom  he  should  get  the  money. 
But  Preston  never  did  deliver  the  note  to 
Hull,  nor  know  that  he  had  discounted  it, 
until  after  the  failure  of  Mantz,  and  the 
execution  of  a  deed  of  trust  by  him;  when 
he  was  informed  by  Hull  that  he  held  the 
note  shortly  after  it  fell  due.  And  Preston 
thought  the  note  he  had  signed  and  handed 
to  Mantz  had  been  destroyed ;  and  he  never 
received  any  money  upon  the  bond  or  de- 
rived any  benefit  from  it. 

After  the  evidence  had  been  heard,  the 
plaintiff  asked  the  court  to  instruct  the  jury 
as  follows :  If  the  jury  shall  believe  from 
the  evidence,  that  the  defendant  C.  H.  C. 
Preston,  executed  the  single  bill  in  the 
declaration  in  this  cause  mentioned,  and 
delivered  the  same  to  his  co-obligor  B.  F. 
Mantz  with  a  blank  in  said  single  bill, 
where  the  name  of  the  obligee  D.  D.  Hull 
the  plaintiff,  is  now  inserted,  with  the  un- 
derstanding that  the  said  B.  F.  Mantz  was 
to  procure  money  on  the  said  single  bill, 
and  to  write  the  name  of  the  person  from 
whom  the  money  should  be  procured,  in 
said  blank  as  obligee,  and  to  deliver  the 
said  single  bill  to  such  obligee ;  and  if  the 
jury  shall  further  believe  from  the  evidence, 
that  the  said  B.  F.  Mantz  procured  money 
from  the  said  D.  D.  Hull,  the  obligee  afore- 
said in  said  single  bill,  and  wrote  the  name 
of  the  said  D.  D.  Hull  in  the  single  bill, 
and  delivered  the  same  to  the  said  D.  D. 
Hull ;  then  the  said  single  bill  is  binding 
upon  the  said  Preston,  and  the  jury  must 
find  the  issue  for  the  plaintiff. 

602  *The     defendant     objected    to    the 
courts  giving  this  instruction :  but  the 

court  overruled  the  objection  and  gave  it : 
and  the  defendant  excepted. 

The  defendant  then  moved  the  court  to 
instruct  the  jury  as  follows: 

If  the  jury  shall  believe  from  the  evi- 
dence, that  the  paper  sued  on  as  the  bond 
of  the  defendant  Charles  H.  C.  Preston, 
was  placed  in  the  hands  of  B.  F.  Mantz  to 
raise  money  from  F.  McMulUn  on,  and  that 
when  it  was  so  placed  in  his  hands,  it  was 
blank  as  to  the  name  of  the  payee,  and  that 


it  was  afterwards  filled  up  with  the  name 
of  D.  D.  Hull,  without  the  knowledge,  con- 
sent or  authority  of  the  defendant  Preston, 
then  it  is  not  his  deed,  and  they  should  find 
for  the  defendant  Preston. 

The  court  refused  to  give  this  instruction 
in  the  form  offered ;  but  gave  it  with  the 
insertion  of  the  word  **only*'  after  the 
word  ** money.*'  To  which  opinion  and 
ruling  of  the  court  the  defendant  Preston 
excepted. 

The  defendant  applied  for  another  in- 
struction, which  was  refused ;  and  he  ex- 
cepted :  but  it  is  unnecessary  to  state  it. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $600  and  interest :  And  the  court  ren- 
dered a  judgment  accordingly ;  having  over- 
ruled the  motion  of  the  defendant  for  a  new 
trial;  to  which  Preston  excepted.  And 
upon  his  application  a  writ  of  error  and 
supersedeas  was  awarded  by  this  court. 

J.  W.  &  J.  P.  Sheffey,  for  the  appellant 
Gilmore,  for  the  appellee.' 

STAPLES,  J.  A  bond  is  a  deed  whereby 
the  obligor  promises  to  pay  a  certain  sum 
of  money  to  another  at  a  day  appointed.  2 
Black.  Com.  346.  An  obligor  and  obligee 
are  essential  to  the  existence  and  con- 
603  stitution  *of  such  an  instrument.  It 
is  not  indispensable  that  the  party  to 
whom  the  promise  is  made  should  be  men- 
tioned eo  nomine,  that  his  name  of  baptism 
and  sir-name  shall  be  given,  but  he  most 
be  in  some  unmistakable  manner  designated 
in  the  instrument.  A  writing,  though  ex- 
ecuted with  all  the  solemnities  of  a  deed, 
without  such  obligee,  is  a  mere  nullity.  It 
imposes  no  liability  upon  the  party  issuing 
it.  It  confers  no  rights  upon  him  who  re- 
ceives or  holds  it.  It  is  not  simply  an  im- 
perfect deed :  it  is  no  deed  at  all.  It  onlj 
becomes  a  deed  when  the  name  of  an  obligee 
is  inserted,  and  delivery  made  by  the  ob- 
ligee or  by  some  one  legally  authorized  by 
him.  If  .the  blank  is  filled  by  an  agent, 
then  the  agent  as  certainly  makes  the  deed 
as  though  the  entire  obligation  had  been 
written,  signed,  sealed  and  delivered  bj 
him.  His  act  binds  a  principal  not  before 
bound.  It  creates  a  contract  having  no 
previous  existence.  It  is  true  the  act  in 
question  is  merely  the  insertion  of  a  name. 
Still,  its  effect  is  to  impart  vitality  to  a 
piece  of  waste  paper.  It  calls  new  rights 
and  obligations  into  existence.  It  is  fol- 
lowed by  all  the  consequences  resulting  from 
the  execution  of  the  most  solemn  instru- 
ments. 

The  argument  sometimes  advanced,  that 
there  can  be  no  danger  or  difficulty  in  con- 
ferring the  power  by  parol,  when  nothing 
remains  to  be  done  but  the  insertion  of  a 
name  to  render  the  instrument  complete, 
does  not  meet  the  real  issue.  The  question 
is  not  one  of  trust  and  confidence  reposed, 
but  of  power  conferred.  In  the  numerous 
and  diversified  transactions  of  mankind 
agencies  of  the  gravest  character  are  often 
created  by  parol.  A  partner  may  bind  his 
co-partner  to  any   amount,    for  any  matter 
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within    the  scope  of  the  partnership,  by  a 
note    executed   in    the    partnership    name. 
The  authority  of  an   agent   to  sell  the  land 
of   his    principal   may   be    conferred 
604      *without  writing",  and   the  latter  may 
thus    be    bound    irrevocably    for    his 
entire  estate.     In  the   execution  and  endor- 
sation  of  negotiable   paper  powers  may  be 
and    are   often    conferred    by    parol    upon 
ag'ents  involving  liabilities   to  the  amount 
of     millions.      The    law     recognizes    such 
agencies  as  essential    to   the   commerce  of 
the  world.     Why  may  not  the  agent,  in  all 
these  cases,  impose  the  same   liabilities  by 
deed,  in  the  name  of  his   principal?    If  he 
may  sell  the  land,  fix  the   price,    and  agree 
npon  all  the  terms  of  the  contract,  why  may 
he  not  perform  the  mere   formal  act  of  ex- 
ecuting  the   conveyance?    The  answer  is, 
the  authority  of   the    agent   must  be   com- 
mensurate with  the  act  he  performs.     The 
stream  can  never  be  higher  than  its  source. 
If  the  act  of  the  agent  is  the  execution  and 
delivery  of  a  deed,    his   authority   must   be 
by  deed.     It  does  not  matter  how  much  of 
the  instrument  may  have   been   written  by 
the  principal,  if  it  is  a  mere   nullity  when 
it  leaves  his  hands,  and  only  becomes  oper- 
ative by  act  of  the  agent ;  upon  every  prin- 
ciple   of  sound  legal  reasoning  the  result 
mnst    inevitably   be   the   same.    Whenever 
the  agent  undertakes  to  bind  his   principal 
by  an  act,  his  authority,  in  point  of  dignity, 
mnst  be  co-equal  with   the   act.     The  ques- 
tion is  not,  therefore,  whether  it   is  expe- 
dient   that   a   mere  parol  agent  shall  have 
the  power  to   fill   the   blank  with  the  name 
of  an  obligee ;  but    whether  it  can  be  done 
and  sustained  without  violating  well  estab- 
lished principles  of  law. 

A  little  reflection  will  show  that  these 
principles  are  not  without  substantial  rea- 
sons to  support  them.  At  common  law  a 
sealed  instrument  imposed  peculiar  liabili- 
ties. It  was  not  affected  by  any  statute  of 
limitations.  It  operated  as  an  estoppel. 
The  obligee  was  not  permitted  to  aver  any 
want  of  consideration  to  avoid  it ;  nor  could 
he  defeat  an  action  at  law  therein  by  show- 
ing any  failure  of  title,  or  breach  of 
605  contract,  or  mistake,  or  *fraud  in 
the  procurement  of  the  bond.  It  is 
true  that  some  of  these  obstacles  have  been 
removed  by  statute,  and  parties  may  now 
defend  themselves  in  the  common  law  courts 
upon  grounds  purely  equitable;  but  both 
in  Virginia  and  in  England  sealed  instru- 
ments confer  rights  and  impose  obligations, 
which  can  never  grow  out  of  the  execution 
of  any  mere  parol  contracts.  It  is  reason- 
able and  just,  therefore,  that  a  party  setting 
up  a  deed,  and  seeking  to  enforce  it,  shall 
be  prepared  to  show,  if  necessary,  that  it 
is  the  act  of  the  grantor  himself,  or  of 
some  one  empowered  by  an  instrument  of 
equal  dignity  with  the  deed. 

When  the  writing  which  is  the  subject  of 
this  controversy  left  the  hands  of  Preston, 
it  was  not  a  deed.  It  certainly  did  not 
constitute  a  contract.  It  was,  indeed,  of 
no  more  value  than  the  paper  which  con- 
tained it.     When  it  passed  into   the  posses- 


sion of  Hull  it  had  in  some  yrzy  become  a 
deed  and  a  binding  contract,  according  to 
the  theory  of  counsel.  How  did  it  so  be- 
come a  deed?  Certainly  cot  by  the  act  of 
Preston,  as  he  was  then  absent,  and  was 
not  even  informed  of  the  transaction  until 
some  time  afterwards.  It  "V^as  the  act  of 
the  agent  which  gave  efficacy  to  the  paper 
and  created  an  obligation  by  deed  not  be- 
fore in  existence. 

At  the  time  Preston  signed  the  paper  it 
was  the  expectation  of  both  Mantz  and 
Preston  that  the  money  could  be  obtained 
from  Governor  McMullin;  but  failing  in 
that,  it  may  be  reasonably  inferred  it  was 
expected  to  borrow  it  elsewhere;  and  au- 
thority was  given  to  Mantz,  the  agent,  to 
fill  the  blank  in  the  bond  with  the  name  of 
the  person  making  the  loan.  Governor 
McMullin  did  not  advance  the  money,  as 
was  expected,  and  the  arrangement  was 
made  with  the  plaintiff  Hull,  and  his  name 
inserted  as  obligee  in  the  bond.  The  agent 
did    not   simply   fill  the  blank  with  a 

606  name  previously  *agTeed  on  by  Pres- 
ton; but  he   called   into  existence    a 

new  and  unknown  party,  and  bound  his 
principal  by  a  contract  with  him.  In  this 
respect  the  case  is  much  stronger  than  that 
of  the  simple  insertion  of  a  name  already 
declared  by  the  obligor.  A  deed  must  exist 
before  it  can  be  delivered — that  is  clear.  If 
an  obligation,  complete  and  perfect,  be  de- 
livered by  the  obligor  to  a  third  person  for 
the  use  of  the  obligee,  it  is  the  deed  of  the 
obligor  immediately.  The  deed  only  be- 
comes inoperative  by  the  refusal  of  the 
obligee  to  receive  it.  In  such  case  the  de- 
livery is  the  act  of  the  principal  or  obligor 
and  not  of  the  third  person  or  agent.  Skip- 
with's  ex'or  v.  Cunningham,  8  Leigh  271. 
Whenever,  however,  the  principal  commits 
to  the  agent  an  instrument  that  is  not  com- 
plete and  operative  at  the  time,  with  a 
blank  for  the  obligee  or  the  sum  to  be  paid, 
to  be  filled  by  the  agent  and  according  to 
his  discretion,  the  act  of  mind,  the  dispos- 
ing power,  which  are  always  essential  and 
efficient  ingredients  of  the  deed,  are  the 
agents ;  and  the  instrument  takes  effect  by 
his  act  of  execution  and  delivery,  and  is 
binding  upon  the  principal  or  not  according 
to  the  authority  conferred  on  the  agent. 

If  Preston  had  endorsed  his  name  upon  a 
piece  of  blank  paper  with  scrolls  attached, 
and  the  agent  had  afterwards  added  the 
entire  obligation  under  the  previous  verbal 
instructions  of  Preston,  the  agent  in  that 
case,  would  have  performed  an  act  of  no 
greater  dignity  than  he  has  in  this.  The 
trust  reposed  may  be  greater  in  the  one 
case  than  in  the  other,  but  the  result  is  the 
same.  In  each  case  the  principal  becomes 
bound  by  an  obligation  created  by  act  of 
the  agent. 

If  the  name  of  the  obligee  may  be  in- 
serted, why  may  not  the  sum  also;  and  if 
these  may  be  supplied,  why  not  the  mere 
formal  parts  of  the  deed.     If  we  once 

607  depart  *from  the  rule,  how  is  the  line 
to   be    drawn    consistently   with    the 

preservation  of  any  rule   at  all.     If  we  say 
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that  the  name  or  sum  may  be  inserted  by 
the  agent,  will  it  not  lead  us  inevitably  to 
the  doctrine  that  the  entire  deed  may  be 
executed  by  the  agent  also.  We  shall  be 
carried  on  step  by  step,  if  we  mean  to  be 
consistent,  until  we  have  destroyed  all  the 
well  settled  distinctions  between  sealed  and 
unsealed  instruments. 

It  is  asked  what  good  purpose  is  to  be 
observed  by  these  distinctions.  It  is  suffi- 
cient to  say  that  they  exist ;  having  their 
origin  in  well  established  principles.  In 
the  language  of  Chief  Justice  Marshall, 
they  have  taken  such  firm  hold  of  the  law 
they  can  only  be  removed  by  the  power  of 
legislation. 

We  must  bear  in  mind  that  one  change 
in  the  law  often  involves  the  necessity  of 
others.  Much  mischief  ensues,  many  em- 
barrassments often  occur  in  the  adminis- 
tration of  justice,  from  the  disregard  of 
some  well  established  rule  of  law  intimately 
identified  by  a  long  course  of  decisions, 
with  others  which  in  their  turn  are  inter- 
woven with  the  entire  framework  of  society. 
If  deeds  are  to  be  placed  in  the  particulars 
now  contended  for,  upon  the  same  footing 
with  parol  contracts,  there  are  other  dis- 
tinctions between  them  that  ought  to  be 
abolished.  The  same  act  of  limitation 
should  apply  to  a  bond  as  to  a  promissory 
note.  The  defendant  should  be  permitted 
to  show  a  want  of  consideration  in  one  case 
as  in  the  other.  And  above  all,  sound 
policy  it  seems  to  me,  requires  that  the 
whole  technical  doctrine  of  estoppel  by  deed 
should  be  greatly  modified,  if  not  entirely 
abolished. 

It  has  been  suggested  that  the  doctrine 
of  estoppel  in  pais  might  apply  to  a  trans- 
action like  this ;  and  the  obligor  estopped 
to  deny  the  bond.  It  was  said  by  Judge 
Gibson,  of  the  Supreme  court  of 
608  Pennsylvania,  in  relation  *to  a  writ- 
ing executed  in  blank,  and  afterwards 
filled  by  a  parol  agent,  if  it  could  be  sus- 
tained at  all,  it  would  be  upon  the  ground 
of  estoppel  in  pais.  But,  so  far  as  I  am 
informed,  he  is  the  only  Judge  who  has 
suggested  the  idea.  No  reference  is  made 
to  it  by  Baron  Parke  or  Chief  Justice  Mar- 
shall, or  Judge  Cabell,  or  by  the  Supreme 
court  of  the  United  States,  or  that  of  New 
York,  in  the  cases  before  them.  This  prop- 
osition carried  to  its  legitimate  results,  will 
show  that  a  mere  parol  agent  may  always 
bind  the  principal  by  a  deed.  If  the  obligor 
who  trusts  his  agent  with  a  writing  with 
blanks  as  to  the  names  or  sums  is  estopped 
to  deny  that  it  is  his  bond,  when  the  blanks 
are  afterwards  filled  by  the  agent,  so  must 
also  the  obligor  who  trusts  his  agent  merely 
with  his  name  and  a  scroll  attached,  when 
the  entire  obligation  is  afterwards  added. 
In  truth  the  doctrine  of  estoppel  has  no  ap- 
plication to  the  case.  The  party  advancing 
his  money  is  put  on  his  guard  by  the  face 
of  the  paper.  He  sees  that  it  is  not  a  deed, 
and  he  is  bound  at  his  peril  to  inquire  into 
the  authority  of  the  agent  to  make  it  a 
deed.  He  is  presumed  to  know  the  law. 
He  must  know  that  the   agent's   authority 


must  be  by  deed.  If  he  is  misled,  it  is  bj 
his  own  folly  and  the  act  of  the  agent.  It 
can  not  be  justly  said  that  he  has  been  de- 
ceivcd  by  the  party  whose  signature  ie  at- 
tached to  the  writing. 

Having  thus  considered  the  principles 
affecting  the  case,  let  us  see  how  stand  the 
authorities,  bearing  upon  the  question. 

In  England  one  of  the  earliest  cases  is 
that  of  Texira  v.  Kvans,  decided  by  Lord 
Mansfield.  We  have  no  contemporaneotts 
report  of  the  case.  All  our  information  is 
derived  from  the  statement  of  an  English 
judge,  made  long  after  Texira  v.  Evans 
was  decided.  However,  the  case  was  ques- 
tioned at  an  early  day  by  the  most  eminent 
judges  and  lawvers,  and  has  been  long 

609  since  entirely  ^overruled  in  the  Eng- 
lish  courts.    I  will  not    attempt   to 

comment  upon  or  even  cite  the  varions 
cases.  A  brief  reference  to  that  of  Hibble- 
white  V.  McMorine,  6  Mees  A  Wels.  R.  200 
will  be  sufficient.  This  case  was  decided 
by  the  court  of  Exchequer  in  1840;  the 
opinion  being  delivered  by  Baron  Parke, 
than  whom  no  more  eminent  common  law 
judge  ever  adorned  the  English  Bench. 
One  question  arising  in  the  case,  was, 
whether  the  writing  was  a  deed  or  mere 
note.  It  was  held  to  be  a  deed.  He  then 
said:  ** Assuming  the  instrument  to  be  a 
deed,  it  was  wholly  improper  if  the  name 
of  the  vendee  was  left  out ;  and  to  allow  it 
to  be  afterwards  filled  up  by  an  agent  ap- 
pointed by  parol,  and  then  delivered  in  the 
absence  of  the  principal  as  a  deed,  would 
be  a  violation  of  the  principle  that  an  at- 
torney to  execute  and  deliver  a  deed  for 
another  must  himself  be  appointed  by 
deed."  He  further  declares:  **Thc  only 
case  cited  in  favor  of  the  validity  of  such  a 
deed,  is  Texira  v.  Evans,  which  is  not  sus- 
tained by  the  authorities,  and  which  cannot 
be  considered  to  be  law.**  After  reviewing 
the  various  cases,  and  showing  they  are  not 
in  conflict  with  his  views,  he  proceeds:  *^It 
is  enough  to  say,  there  is  none  that  shows 
that  an  instrument  which,  when  executed, 
is  incapable  of  having  any  operation,  and 
is  no  deed,  can  afterwards  become  a  deed 
by  being  completed  and  delivered  by  a 
stranger,  in  the  absence  of  the  party  who 
executed  it,  and  unauthorized  by  instrument 
under  seal." 

It  has  been  suggested  that  this  authority 
has  been  much  weakened  if  not  overthrown 
by  the  case  of  Eagleton  v.  Gutteridge,  11 
Mees  and  Wels.  R.  465.  This  is  an  entire 
mistake.  The  only  point  there  decided, 
was,  that  a  complete  and  operative  power 
of  attorney  was  not  invalidated  by  the  in- 
sertion of  the  attorney's  christian  name  in 
the  absence  of  the  principal.  The  instm- 
ment  was  good  without  the  addition, 

610  and    was   not  affected   by  *it.    The 
opinion  of  Baron   Parke    in  Hibble- 

white  V.  McMorine  was  sustained  by  the 
unanimous  decision  in  Enthoven  v.  Hoyle, 
9  Law  &  Eq.  R.  434 ;  one  of  the  latest  cases; 
and  is  now  the  settled  law  of  England.  2 
Starkie  Evi.  431 :  Buller  nisi  priua  281. 
In  the  United  States  the  authorities  are 
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conflicting.  The  volumes  containing  the 
variona  cases  are  not  to  be  found  in  this 
place.  Many  of  the  decisions  are  cited  and 
distinguished  in  Mr.  Robinson's  Practice,  2 
vol.  new  edition  86,  to  which  I  beg  to 
refer.  It  seems  that  in  New  York  and 
South  Carolina,  the  courts  have  followed 
the  doctrines  of  Lord  Mansfield,  in  Tezira 
V.  Kvans.  In  Pennsylvania  formerly  the 
same  rule  was  adopted ;  but  in  Wallace  v. 
Harmstael,  3  Harris  R.  462-8,  Chief  Justice 
Gibson,  speaking  for  the  court,  expressed 
very  grave  doubts  of  the  correctness  of 
Tezira  v.  Evans,  and  said  that  case  could 
only  be  sustained,  if  at  all,  on  the  ground 
the  obligee  had  estopped  himself  by  an  act 
in  pais. 

In  Massachusetts  I  am  unable  to  say  what 
the  rule  is.  The  case  of  Smith  v.  Crocker 
&  Gushing,  5  Mass.  R.  538,  relied  upon  by 
counsel  for  defendant  in  error,  does  not 
decide,  if  it  even  raises  the  question  in- 
volved in  this  controversy.  There  the  in- 
strument was  a  complete  obligation  when 
signed  by  the  obligor;  and  the  alteration 
subsequently  made  was  wholly  immaterial. 
Judge  Parsons,  however,  in  delivering  his 
opinion,  went  far  beyond  the  case  before 
him..  He  declared,  and  this  is  now  relied 
on,  *'That  the  party  executing  a  bond 
knowing  there  are  blanks  in  it  to  be  filled 
by  inserting  particular  names  or  things, 
must  be  considered  as  assenting  that  the 
blanks  may  be  thus  filled  up  after  he  has  exe- 
cuted the  bond.''  Chief  Justice  Marshall 
in  ''United  States  v.  Nelson, '^'  hereafter 
to  be  considered,  plainly  shows  that  Judge 
Parsons  had  reference  to  an  operative 
611  instrument  when  ^executed,  but  hav- 
ing blanks  to  be  filled  with  names  or 
things  already  agreed  on  by  the  parties, 
and  not  to  an  instrument  with  a  blank  such 
a.8  deprived  it  of  all  obligatory  force  when 
signed.  A  blank  of  such  vital  importance 
that  the  paper,  while  it  so  remained,  was  a 
mere  nullity,  does  not  seem  to  have  been 
in  the  view  of  Judge  Parsons. 

I  have  thus  named  the  States  which  are 
supposed  to  follow  Texira  v.  Evans ;  there 
may  be  others.  It  is  impossible  to  say  in 
the  absence  of  the  reports  in  the  various 
States  of  the  Union. 

On  the  other  hand  the  Supreme  court  of 
North  Carolina,  when  the  Bench  was 
adorned  by  the  genius  and  learning  of  a 
Gaston  and  a  Ruffin,  has  not  hesitated  to 
follow  the  later  English  cases,  overruling 
the  decision  of  Lord  Mansfield.  In  Daven- 
port V.  Sleight,  2  Dev.  &  Bat.  Law  R.  381, 
an  instrument  signed  and  sealed  by  the  de- 
fendants in  blank,  and  delivered  to  an 
agent,  with  directions  to  purchase  a  vessel 
for  the  defendant,  and  fill  up  the  instrument 
with  the  price  to  be  agreed  on,  and  deliver 
it,  was  held  not  a  good  bond,  even  though 
the  defendant  declared  his  approbation  of 
what  had  been  done.  The  court  considered 
the  insertion  of  the  sum  in  the  blank  space 
intended  to  consummate  the  deed,  as  done 
without  legal  authority ;  and  therefore  that 
the  instrument  is  void  as  a  bond.  And 
'With    this  ruling  it  is  believed,  agree  the 


cases  in  Kentucky,  Maryland,  Texas  and 
Tennessee. 

The  same  principle  is  laid  down  in  Par- 
sons on  Contracts,  2  vol.  723,  in  the  follow- 
ing terms,  and  is  there  supported  by  a 
strong  array  of  cases:  ^*If  there  are  blanks 
left  in  a  deed  affecting  its  meaning  and 
operation  in  a  material  way,  and  they  are 
filled  up  after  execution,  there  should  be 
a  re-execution  and  a  new  acknowledg- 
ment. 

612  *In  the  case  of  the  United  States  v. 
Nelson,  2  Brock.  R.  64,  Chief  Justice 

Marshall  did  not  hesitate  to  express  his 
entire  concurrence  with  the  later  English 
decisions.  In  that  case  the  printed  form  of 
an  official  bond  had  been  signed  by  the 
securities,  with  blanks  for  the  date  and 
penalty.  It  was  afterwards  signed  by  the 
principal  and  the  blanks  filled,  in  the  ab- 
sence of  the  securities,  without  their  knowl- 
edge and  without  any  authority  from  them 
other  than  might  be  implied  from  their 
having  executed  the  paper  with  intention 
to  bind  themselves  as  sureties,  and  with 
full  knowledge  of  the  object  of  the  bond. 
The  Chief  Justice  held  that  the  instrument 
was  not  binding  upon  the  securities.  In 
the  course  of  his  opinion,  he  said,  no  sum 
being  mentioned  in  the  bond  the  defendants 
were  no  more  bound  by  the  instrument  they 
had  executed,  at  the  time  of  its  execution, 
than  if  the  paper  had  been  all  blank.  He 
maintained  there  are  certain  differences 
between  sealed  and  unsealed  instruments 
which  make  it  difficult  to  apply  the  princi- 
ples of  one  contract  to  the  other :  that  these 
differences  and  rules  founded  on  them, 
though  originating  in  a  differelit  state  of 
society,  have  taken  such  fast  hold  of  the 
law  that  they  can  be  separated  only  by  the 
power  of  legislation.  Throughout  the 
opinion  he  kept  carefully  in  view  the  dis- 
tinction between  an  instrument  which  is  a 
mere  nullity,  and  imposes  no  obligation 
whatever  until  it  is  signed  and  delivered, 
and  an  instrument  which  is  complete  when 
•  executed;  and  the  alteration  is  merely  in 
the  words,  or  in  filling  blanks  with  names 
or  things  agreed  on,  and  by  consent  of  the 
parties.  And  he  showed  that  the  cases 
relied  on  as  sustaining  the  validity  of  blank 
bonds  afterwards  filled  up,  were  all  of  this 
latter  character.  He  admitted  that  the  Su- 
preme court  of  the  United  States,  in  Speake 
V.  United  States,  9  Cranch  R.  28,  had  gone 
very  far  in  deciding   that   an  obliga- 

613  tion  *may   be   originally    created  by 
virtue  of  an  authority  merely  implied 

from  the  sealing  and  delivery  of  a  paper 
which,  in  its  existing  state,  could  avail 
nothing;  and  he  thought  it  probable  the 
time  would  come  when  that  court  might 
completely  abolish,  in  this  particular,  the 
distinction  between  sealed  and  unsealed  in- 
struments. But  no  one  reading  the  opinion 
carefully  can  fail  to  perceive,  that  the 
learned  Chief  Justice  did  not  incline  to  this 
view,  and  that  he  intended  to  adhere  to  the 
doctrines  of  the  common  law,  as  expounded 
in  England.  It  is  to  be  observed  that  the 
case  of  Hibblewhite  v.    McMorine  was  de- 
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cided  many  years  afterwards ;  so  that  the 
Chief  Justice  arrived  at  his  conclusions 
without  the  aid  of  the  able  and  exhaustive 
opinion  of  Baron  Parke. 

The  case  of  White  v.  Ver.  &  Mass.  R.  R. 
Comp.  21  How.  U.  S.  R.  575,  has  been  also 
much  relied  on  as  authority  for  the  defend- 
ant in  error.  It  was  there  held  that  the 
bonds  of  a  railroad  company,  payable  in 
blank,  might  be  filled  up  by  any  bona  fide 
holder,  and  made  payable  to  his  own  order ; 
but  the  reason  assigned  by  the  court,  is, 
that  the  usage  and  practice  of  railroad 
companies,  of  capitalists  and  business  men 
of  the  country,  and  the  decisions  of  the 
courts,  had  impressed  upon  this  class  of 
securities  the  character  of  negotiability; 
being  negotiable,  they  were  of  course,  gov- 
erned by  the  laws  applicable  to  such  instru- 
ments; one  of  which  is,  they  may  be 
executed,  endorsed  or  uttered  under  a  mere 
parol  authority. 

In  the  course  of  his  opinion,  Mr.  Justice 
Nelson  alluded  to  the  case  of  Texira  v. 
Kvans ;  he  admitted  it  was  not  the  law  in 
England.  He  said,  however,  that  courts  of 
the  highest  authority  in  this  country  have 
followed  Lord  Mansfield,  and  have  not  hes- 
itated to  meet  the  fears  expressed  by  Baron 
Parke,  that  the  effect  would  be  to  make 
bonds  negotiable,  by  admitting  the 
614  consequence.  *But  the  Supreme  court 
of  the  United  States  have  not  yet 
gone  that  far;  and  Mr.  Justice  Nelson  ad- 
mits that  Chief  Justice  Marshall  was  un- 
willing to  do  so.  It  is  conceded  on  all 
aides,  that  to  follow  the  rule  declared  in 
Texira  v.  Bvans  is  to  destroy  all  distinction 
between  defeds  and  mere  parol  contracts. 
Are  we  prepared  for  that  in  Virginia?  No 
one  familiar  with  the  opinion  of  the  judges, 
and  the  decisions  of  our  courts,  can  hesitate 
to  affirm  that  the  disposition  here  is  to  fol- 
low the  common  law  decisions,  and  preserve 
unimpaired  the  distinction  between  sealed 
and  unsealed  instruments. 

In  Harrison  v.  Tiernans,  4  Rand.  177,  the 
question  was  as  to  the  validity  of  certain 
instruments  taken  by  the  sheriff  as  bail 
bonds.  They  were  in  the  usual  form,  signed 
and  sealed  by  the  obligors,  but  without  any 
sum  being  mentioned  as  the  penalty  of  the 
bonds.  Counsel,  in  arguing,  endeavored 
to  apply  the  principles  governing  bills  of 
exchange  and  promissory  notes,  according 
to  which  a  man  who  signs  his  name  to  a 
blank  piece  of  paper  will,  under  certain 
circumstances,  be  considered  as  giving  au- 
thority to  fill  it  up  with  a  valid  instrument. 
But  this  court  said.  Judge  Cabell  delivering 
the  opinion,  that  bills  of  exchange  and 
promissory  notes  are  not  deeds;  and  au- 
thority to  execute  them  may  be  given  by 
parol,  or  even  inferred  from  circumstances ; 
but  a  bail  bond  is  a  deed  which  cannot 
take  effect  without  delivery ;  and  that  deliv- 
ery can  only  be  made  by  the  party  himself, 
or  by  some  attorney  legally  authorized  by 
deed  for  that  purpose. 

What  are  we  to  understand  by  this  lan- 
guage: that  the  blanks  in  these  bonds 
might   have   been   filled  by   a  mere  parol 


agent?  Clearly  not!  Judge  Cabell  means 
that  th«s  could  only  be  done  and  the  instni- 
ment  delivered  by  the  parties  themselves, 
or  by  attorneys  authorized  by  deed.  If  be 
does    not   mean   this,    his    language 

615  *does  not  admit  of  any   fair  and  rea- 
sonable  interpretation.     He   declares 

that  the  bonds  were  wholly  inoperative  by 
reason  of  the  failure  to  insert  a  penalty.  I 
beg  to  know  what  substantial  difference 
there  is  between  an  instrument  confessedly  a 
mere  nullity  for  the  want  of  a  sum  to  be  paid, 
and  an  instrument  which  is  a  mere  nullity 
for  the  want  of  an  obligee  to  whom  to  tie 
paid.  The  authority  to  execute  and  de- 
liver, or  complete  and  deliver  such  an  in- 
strument must  of  necessity  be  the  same  in 
both  cases. 

In  Cleaton  v.  Chambliss,  6  Rand.  86,  this 
question  arose  incidentally.  According  to 
my  understanding,  the  proposition  then 
announced,  is,  that  any  material  alteration 
of  a  deed  invalidates  it,  unless  made  under 
such  circumstances  of  consent  by  the  ob- 
ligee as  amounts  to  a  re-execution  or  re- 
acknowledgment  of  the  writing.  The 
reason  is  obvious;  the  alteration  changes 
the  contract.  The  writing  is  no  longer  the 
deed  of  the  obligor  or  grantor.  In  its  al- 
tered state,  it  must  be  re-executed  by  him, 
and  then  it  takes  effect  from  the  re-ezeco- 
tion.  Now  whether  it  be  the  re-execution 
of  an  altered  deed,  or  the  execution  of  a 
new  one,  or  the  completion  of  an  imperfect 
one,  there  can  be  no  well  defined  distinc- 
tion ;  and  the  same  principles  must  govern 
in  each  case  in  respect  to  the  act  necessary 
to  a  valid  instrument. 

I  am  aware  that  in  Rhea  v.  Gibson's 
ex'or,  10  Gratt.  215,  220,  Judge  Samuels 
admitted  there  was  some  conflict  of  author- 
ity upon  this  point ;  he,  however,  cited  a 
number  of  cases  as  deciding  that  the  filling- 
of  blanks  in  a  bond  will  not  give  it  validity, 
unless  under  circumstances  which  make  a 
new  execution  thereof.  And  among  the 
cases  thus  cited  are  those  I  have  just  men- 
tioned. Why  they  are  not  authority  for  us 
I  am  at  a  loss  to  understand ;  but  conceding 
they  are  not,  they  clearly  show  the  bear- 
ing   of    the     Virginia     courts     and 

616  '^judges,  and   they  indicate  a  purpose 
to  adhere  to  the  common  law  doctrines 

until  changed  by  legislation. 

The  cases  of  Clegg  v.  Lemessurier,  15 
Gratt.  108,  and  Stinchcomb  v.  Marsh,  ibid 
202,  though  not  involving  the  point  in  con- 
troversy here,  exhibit  the  same  tendency 
of  our  courts  in  this  class  of  questions.  In 
one  of  these  cases,  the  counsel  having  cited 
the  decisions  of  eleven  States  of  the  Union 
to  show  that  the  affixing  of  a  scroll  to  the 
name  is  of  itself  sufficient  evidence  of  its 
being  intended  as  a  seal,  the  court  said, 
however  desirable  conformity  with  the  dif- 
ferent States  might  be,  it  furnished  no 
sufficient  reason  for  reversing  our  course  of 
decisions.  In  the  other  case,  the  question 
turned  upon  the  operation  and  effect  of  a 
power  of  attorney,  and  of  acts  done  by  a 
sub-agent  thereunder.  Counsel,  in  urging 
upon  the  court  to  give  a  liberal  construction 
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to  the  inBtrument,  had  sugg^eated  that  a 
spirit  of  self-reliance  and  directness  of  pur- 
pose will  prompt  the  people  of  this  age  and 
country  to  disregard  the  formalities  of  con- 
veyancing and  the  rules  of  law  by  which 
they  are  prescribed.  Judge  Lee  said  this 
constituted  no  sufficient  reason,  nor  fur- 
nished any  adequate  authority  to  change 
the  law,  or  overthrow  plain,  intelligible 
and  well  settled  principles:  That  is  the 
province  of  the  Lregislature,  and  not  of  the 
judiciary. 

I  think  these  cases  strongly  illustrate  the 
reluctance  of  this  court  to  reverse  its  course 
of  decisions,  because  other  States  may  have 
adopted  a  different  rule,  or  because  of  casual 
instances  of  hardship  occurring  in  individ- 
ual cases. 

in  the  present  case  it  seems  to  be  the 
safest  course  to  adhere  to  our  previous  rul- 
ings and  to  the  doctrines  of  the  common 
law  as  expounded  by  the  courts  of  that 
country  from  which  we  have  derived  our 
laws,  our  language  and  our  system  of 

617  jurisprudence.  It  is  true  that  *in 
many  cases  the  principles  of  the  com- 
mon law,  as  sanctioned  and  enforced  by 
the  English  courts,  are  ill  suited  to  the 
temper  of  our  people,  and  the  genius  of  our 
institutions:  but  as  a  general  rule,  that 
State  which  most  rigidly  adheres  to  the 
course  of  English  decisions  and  precedents, 
will  in  the  end  attain  the  wisest,  the  most 
stable  and  the  most  conservative  adminis- 
tration of  justice. 

For  these  reasons  I  am  of  opinion  the 
judgment  of  the  Circuit  court  should  be 
reversed,  the  verdict  set  dside,  and  a  new 
trial  had,  in  accordance  with  the  principles 
herein  announced. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

The  judgment  is  as  follows : 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  Circuit  court  erred  in  giving  to  the 
jury  the  instruction  moved  on  the  part  of 
the  plaintiff  below,  and  set  out  in  said  de- 
fendant's bill  of  exceptions,  number  1; 
and  that  the  said  Court,  in  lieu  of  the  said 
instruction,  should  have  given  to  the  jury 
the  instruction  moved  on  the  part  of  said 
defendant  in  that  court  and  set  out  in  bill 
of  exceptions  number  2.  T)ierefore,  it  is 
considered  that  the  said  judgment  of  the 
said  Circuit  court,  for  the  error  aforesaid, 
be  reversed  and  annulled,  and  that  the  de- 
fendant in  error  do  pay  to  the  plaintiff  in 
error  his  costs  by  him  about  his  appeal  in 
this  behalf  expended.  And  this  court,  pro- 
ceeding now  to  render  such  judgment  as  the 
said  Circuit  court  ought  to  have  rendered  in 
the  cause,  it  is  further  considered,  that 

618  the  verdict  of  the  *jury   be  set  aside 
agreeably  to  the  motion  to  that   effect 

finally  made  by  the  said  defendant  in  said 
Circuit   court,    and    that    a    new    trial   be 


awarded  him,  at  which  the  court,  if  so 
moved,  and  if  the  evidence  be  substantially 
the  same  as  on  the  former  trial,  shall  in- 
struct the  jury  in  conformity  with  the  fore- 
going opinion. 

Which  is  ordered  to  be  certified  to  the  said 
Circuit  court  for  Smyth  county. 

Judgment  reversed. 
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June  Term.  1878,  Wythevllle. 

I.  RIffht  to  Deoiurrer  to  BvMenoe— Exoeptlons.*— The 

general  rule  is,  that  a  party  lias  a  riffht  to  demur 
to  the  evideiice:  and  an  action  for  neffliffence  is  no 
exception  to  the  rule.  The  exceptions  to  the  gen- 
eral rule,  are,  when  the  case  is  clearly  against 
him;  or  where  the  court  doubts  what  facts  should 
reasonably  be  inferred  from  the  evidence  de- 
murred to. 
a.  Deaiurrer  to  Bvidonce— Prindploa  aovomlny.-H' 
The  principles  ffoyemiuff  demurrers  to  evidence, 
as  stated  by  Obbsn,  J.,  in  WhUUngton  v.  ChrUtian,  2 
Rand.  S68,  and  the  opinion  of  Stanaad.  J.,  in  Ware 
V.  Stevenson,  10  L«if  h,  156,  approved  and  acted  on. 

*RIVht  to  Demurrer  to  Bvldenoe.— In  Clark  v.  R.  & 
D.  R.  Co.,  78  Va.  718,  the  court,  citiuff  the  principal 
case,  said:  "The  plaintiff  in  error  assigns  as  error  in 
this  case  that  he  was  compelled  in  the  circuit  court 
to  Join  in  the  demurrer.  Either  party,  plaintiff  or 
defendant,  has  a  riffht  to  demur  to  the  evidence,  and 
the  other  party  will  be  compelled  to  Join  in  the 
demurrer  unless  the  case  be  plainly  against  the 
demurrant,  and  his  object  in  demurring  seems  to  be 
clearly  nothing  else  but  delay."  See  also,  as  to  rlsrht 
of  either  party  to  demur  and  compel  the  adverse 
party  to  Join  in  the  demurrer  unless  the  case  be 
plainly  against  the  demurrant,  and  his  object  be 
nothiuff  but  delay,  Deaton  v.  Taylor,  90  Va  222,  17 
S.  E.  Rep.  944:  Johnson  v.  Chesapeake,  etc.,  R.  Co.,  91 
Va.  178,  21  S.  E.  Rep.  288:  Hyers  v.  Wood,  2  Call  669: 
Hansbrouffh  v.  Thom,  8  Leig-h  147;  Rohr  v.  Davis,  9 
L^iffh  80:  Boyd  v.  Savings  Bank,  16  Gratt  608;  Oreen 
V.  Buckner,  6  Lelsrh  82;  Eubank  v.  Smith,  77  Va.  206. 

SaiBo— Bzceptlons.— But  that  the  court  may  refuse 
to  compel  the  other  party  to  Join  in  demurrer,  when 
the  evidence  Is  clear,  see  Thweat  v.  Finch.  1  Wash. 
220:  Wroe  v.  Washing-ton,  1  Wash.  808;  Dunbar  v. 
Beale,  6Munf.  24:  or  where  the  parol  testimony  is 
loose,  indeterminate,  and  circumstantial,  Hyers  v. 
Wood,  2  Call  069;  Green  v.  Buckner,  6  Leigh  88.  In 
Merchants'  &  M.  Bank  v.  Evans,  9  W.  Va  888,  the 
court,  citing  the  principal  case,  said:  "The  court 
ought  not  to  compel  a  Joinder  in  demurrer,  when 
the  case  is  clearly  against  the  party  demurring 
(Hoyle  V.  Young,  1  Wash.  150),  or  when  the  court 
doubts  what  facts  should  reasonably  be  inferred 
from  the  evidence." 

Negligence  constitutes  no  exception  to  the  rule;  it 
is  the  duty  of  the  court  to  compel  the  other  party  to 
Join  in  the  demurrer  to  evidence.  See  Johnson  v. 
a  &0.  Ry.  Co..  91  Va.  171,  21  S.  E.  Rep.  288. 

tOemurrer  to  Evidence— Rule.— It  seems  well  estab- 
lished by  a  long  line  of  cases  in  Virginia  that,  on  a 
demurrer  to  evidence,  the  rule  is  that  the  demur- 
rant is  regarded  as  admitting  the  truth  of  all  the 
demurree's  evidence  and  all  reasonable  inferences 
to  be  drawn  therefrom,  and  as  waiving  all  his  own 
evidence  in  conflict  with  that  of  the  demurree  and 
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3.  stock— Injured  on  Railroad*— NeffUffeBce  of  Bnyi- 
neer— Uabllity  of  Road.— In  an  action  against  a 
railroad  company  for  Injury  to  the  plaintiff's 
horses,  if  It  appears  that  the  road  runs  through 
plaintiff's  land,  and  the  horses  ffot  upon  the  track 
of  the  road  without  any  nesrliffence  or  default  of 
his,  and  were  killed  by  the  company's  engine,  the 
company  will  be  liable  for  the  damage  sustained 
by  the  plaintiff,  if  the  damage  wals  done  by  the 
failure  of  the  en^neer  to  take  the  proper  care  to 
avoid  doioff  the  injury. 

all  inferences  from  his  own  evidence,  which  do  not 
necessarily  flow  therefrom.  See  Green  v.  Judith,  5 
Rand.  1;  Hansbroughv.  Thom,  SLeiffh  158;  Tutt  v. 
Slaughter,  SGratt  878;  Union  St  CJo.  v.  Nottinghams. 
17  Gratt.  119;  Gillett  v.  Amer.,  etc.,  Co..  SO  Gratt  666; 
Long  V.  Ryan,  80  Gratt  732;  Richmond,  etc.,  R.  Co.  v. 
Anderson,  81  Gratt  880,  and  foot-note  for  collection 
of  cases;  R.  &  D.  R.  Co.  v.  Moore,  78  Va.  97:  Jones  v. 
O.  D.  C.  M.,  82  Va.  148;  Tucker  v.  Sandidge,  86  Va.  562.  8 
S.  E.  Rep.  650;  Adams  v.  Hjiys,  86  Va.  164,  9  S.  E.  Rep. 
1019;  Richmond,  etc,  R.  Co.  v.  Williams,  86  Va.  167,  9 
^.  E.  Rep.  990:  N.  A  W.  R.  Co.  v.  Thomas,  90  Va.  806. 
17  S.  E.  Rep.  884;  Richmond,  etc.,  Co.  v.  West  Point 
94  Va.  676,  27  S.  E.  Rep.  460;  McDonald  v.  N.  &  W.  R. 
Co.,  96  Va.  106.  27  S.  E.  Rep.  821. 

In  Lee  v.  Hill,  87  Va.  604. 12  S.  E.  Rep.  1062,  the  court 
said:  "The  evidence  for  the  defendant  shows  clearly 
that  it  was  made  in  August  1886,  for  one  year's  serv- 
ice, to  commence  on  the  first  of  October  next 
ensuing;  and,  as  this  is  not  In  conflict  with  the  plain- 
tiff's  evidence.  It  was  not  waived  by  the  demurrer 
to  evidence." 

In  Allen  v.  Bairtlett  80  W.  Va.  68,  the  court  citing 
the  principal  case,  said:  "The  rule  of  law  In  cases  of 
demurrer  to  evidence  Is  well  settled  in  this  state. 
In  such  cases  the  general  rule  may  be  stated  as 
follows:  The  demurrant  must  be  considered  as 
allowing  full  credit  to  all  the  evidence  of  the  de- 
murree,  and  admitting  all  facts  directly  proved  by, 
or  that  a  Jury  might  fairly  Infer,  from  the  evidence; 
and  as  waiving  all  the  parol  evidence  on  his  part 
which  contradicts  that  offered  by  the  demurree,  or 
the  credit  of  which  Is  Impeached,  and  all  Inferences 
from  his  own  evidence  which  do  not  necessarily  flow 
from  It"  See  also,  Hefflebower  v.  Detrlck,  27  W. 
Va.  21.  See,  on  this  subject  monographic  note  ap- 
pended to  Stoneman  v.  Com.,  26  Gratt  887,  on  "Bills 
of  Exceptions." 

«Uablllty  of  Railroad  for  Injury  to  Stock— Negligence. 
—In  Richmond,  etc.,  Co.  v.  Noell,  86  Va.  26,  9  S.  E. 
Rep.  478,  the  court  citing  among  others  the  principal 
case,  said:  "It  may  not  be  out  of  place,  however,  to 
observe  that  we  have  not  discovered  any  other 
error  in  the  Instructions  as  given  by  the  court  and 
the  omission  of  the  word  'gross,'  as  above  stated, 
before  the  word  'negligence,'  so  as  to  hold  the  rail- 
road liable  for  ordinary  negligence  towards  stock 
on  Its  track  without  the  negligence  or  default  of  the 
owner,  was  not  erroneous." 

In  Wash.  v.  B.  &  O.  R.  Co.,  17  W.  Va.  212,  the  court 
said:  "In  Trout  v.  Virginia  &  Tennessee  Railroad 
Co.,  28  Gratt  619,  the  plaintiff's  horses  got  out  of  his 
fleld  on  a  railroad  track,  by  some  third  person,  with- 
out his  knowledge  leaving  the  gate  open,  and  they 
were  killed  by  the  company's  engine.  The  engineer 
had  ample  time  after  seeing  the  horses  to  stop  the 
engine  before  reaching  the  place  where  they  were 
killed;  but  he  did  not  slacken  his  speed,  but  merely 
blew  his  whistle  to  frighten  them  off  the  track.  On 
a  demurrer  to  evidence  by  the  defendant  the  court 


This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Roanoke  county,  ren- 
dered in  an  action  of  trespass  on  the  casCf 
broug-ht  by  the  plaintiff  in  error.  Trout 
against  the  defendants  in  error,  the  Vir- 
g-inia  &  Tennessee  Railroad  company,  to 
recover  damages  for  the  destruction  of  two 
mares  and  the  injury  of  a  horse,  belonging 
to  the  plaintiff,  on  the  railroad  of  the  de- 
fendants, alleged  to  have  been  caused  by 
the  negligence  and  carelessness  of  the  de- 
fendants, their  servants  and  agents  in 
driving  and  running  their  engines  and 
coaches,  on  said  railroad,  in  said 
620  county.  The  only  plea  in  the  case  *wa8 
**not  guilty,"  00  which  issue  was 
joined ;  and  the  case  was  tried  by  a  juxy. 
f^our  witnesses  were  examined  in  behalf  of 
the  plaintiff,  including  the  plaintiff  him- 
self ;  and  five  in  behalf  of  the  defendants. 
The  evidence  being  fully  heard,  the  defend- 
ants tendered  a  demurrer  thereto.  The 
plaintiff  objected  to  joining  in  the  demttrrcr, 
but  ^he  court  overruled  the  objection  and 
required  him  to  do  so ;  which  he  accordingly 
did.  Whereupon  the  jury  found  a  verdict 
for  the  plaintiff  and  assessed  his  damages 
to  the  sum  of  $500,  with  interest  thereon 
from  the  9th  day  of  November  1869  till  paid, 
subject  to  the  opinion  of  the  court  upon  the 
demurrer  to  the  evidence.  The  court  was 
of  opinion  that  the  evidence  was  not  suffi- 
cient in  law  to  maintain  the  issue  joncd  on 
the  part  of  the  plaintiff;  and  accordingly 
gave  judgment  for  the  defendants.  To  that 
judgment  the  supersedeas  aforesaid  was 
awarded  by  this  court. 

The  substance  ^f  the  evidence  set  out  in 
the  demurrer,  or  so  much  of  it  as  seems  to 
be  material,  is  as  follows :  The  railroad  runs 
through,  and  bisects  the  land  of  the  plain- 
tiff in  Roanoke  county,  for  a  considerable 
distance ;  how  far  does  not  appear.  At  the 
time  of  the  injury  there  was,  and  for  many 
years  prior  thereto  there  had  been,  a  fence 
on  each  side  of  the  railroad,  running 
through  the  plaintiff's  land,  if  not  to  its 
whole  extent,  at  least  to  a  large  part  thereof. 
The  fence  certainly  extended  from  the 
bridge  across  Peter's  creek  westwardly,  for 
more  than  a  half  of  a  mile,  to  a  cattle 
guard.  It  had  been  erected  and  kept  up  by 
the  plaintiff,  at  his  own  expense,  on  the 
land  of  the  defendants,  by  their  consent. 
The  fence  on  the  north  side  of  the  railroad 
being  fourteen  feet,  and  that  on  the  south 
side  seven  feet,  from  the  road.  It  is  proved 
by  a  witness  of  the  plaintiff  to  have  been  a 
good   fence   at   the   time   of  the  injury;  a 

held  that  the  railroad  company  was  liable.  In  this 
state  It  has  been  decided,  that  it  is  the  duty  of 
the  servants  of  a  railroad  company,  so  far  as  Is 
consistent  with  their  other  paramount  duties,  to  ose 
ordinary  care  to  avoid  injury  to  cattle  on  the  track. 
They  are  bound  to  adopt  the  ordinary  precauUon  to 
discover  danger  as  well  as  to  avoid  its  consequences 
after  It  Is  known."  See  also,  Bulllngton  v.  Newport 
News,  etc..  Co..  82  W.  Va.  486, 9  S.  £.  Rep.  876:  Layne 
V.  Ohio,  etc.,  Ck>.,  85  W.  Va.  488,  14  S.  £.  Bep.  188. 

See  generally,  monographic  note  on  '^Demuirer 
to  Evidence." 
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portion  of  it  beingf  a  plank  fence,  and 

621  the  ^balance  rail.     Across  said  road, 
Tunning-  between  these   two  collateral 

fences,  the  plaintiff  had  but  one  way  lead- 
ing from  one  part  of  his  land  on  one  side, 
to  the  other  part  on  the  other  side,  of  the 
railroad;  and  he  had  a  g-ate  on  each  side  of 
the  railroad  where  it  was  crossed  by  the 
said  way.  That  way,  besides  being  used 
for  plantation  purposes  and  as  a  means  of 
communication  between  the  different  parts 
of  his  land  lying-  on  either  side  of  the  rail- 
road, was  also  used  by  him  and  one  or  two 
of  his  neighbors  as  a  mill-road,  and  by  a 
few  of  them  as  a  neighborhood  road.  The 
g-ates  had  latches  and  pegs,  with  which  they 
were  g-enerally  kept  fastened ;  though  they 
may  have  been,  and  no  doubt  were  occa- 
sionally, left  open  by  persons  passing- 
through.  There  was  no  other  outlet  &om 
the  railroad  through  either  of  the  fences 
except  by  draw  bars  in  the  fence  on  the 
north  side  of  the  road,  between  the  crossing 
and  the  cattle-g^ard,  and  nearer  to  the 
latter  than  the  former,  unless  there  was 
also  a  similar  outlet  in  the  fence  on  the 
south  side,  about  which  the  evidence  was 
uncertain.  The  plaintiff  was  in  the  habit 
of  pasturing-  his  stock  on  his  land,  first  on 
one  side,  and  then  on  the  other  side  of  the 
railroad.  At  the  time  the  damage  was 
done,  he  was  using  the  land  on  the  north 
side  as  a  pasture.  In  the  night  of  the  9th 
of  November  1869,  during  which  the  injury 
complained  of  was  done,  his  two  mares  and 
horse  named  in  the  declaration,  and  three 
colts,  got  through  the  gate  on  the  north 
side  of  the  crossing  upon  the  railroad  and 
went  up  the  road  towards  the  cattle-guard. 
He  could  not  tell  how  the  gate  happened  to 
be  open  that  nig-ht.  He  passed  through 
and  shut  it  that  evening.  They  were  some- 
where between  the  crossing  and  the  cattle- 
guard,  but  much  nearer  the  former  than 
the  latter,  when,  about  a  quarter  before  ten 
o'clock   at  night,  the  defendants'  en- 

622  gine  *and    train   of   cars,    being   the 
mail    train    going  west,    reached  the 

bridge  across  Peter's  creek.  The  plaintiff 
was  then  at  his  house  some  500  or  600  yards 
from  the  railroad.  He  says,  ^*the  night  the 
horses  were  killed  his  attention  was  at- 
tracted by  the  constant  whistling  of  the 
engine.  He  thought  the  first  whistling 
was  east  of  the  bridge.  He  heard  brakes 
blown  down,  and  then  continuous  whistling. 
The  train  did  not  stop  where  the  blind  mare 
was  killed,  but  continued  to  whistle  from 
there,  as  if  it  was  after  stockj  until  it  got 
around  the  turn  of  the  hill  through  the 
cut,  and  then  commenced  whistling  much 
louder  and  faster,  and  he  heard  the  train 
stop.  There  was  continuous  whistling  from 
the  time  he  first  heard  it  east  of  the  bridge, 
until  the  train  got  to  the  cattle-guard,  ex- 
cept some  momentary  intervals.  He  does 
not  think  the  speed  was  slackened  at  the 
point  where  the  blind  mare  was  killed,  but 
he  could  not  tell.  He  thinks  they  went 
throug-h  at  the  usual  speed.  The  train  was 
about  an  hour  behind  time.  He  left  his 
house  to  go  to  the  road  if  before  10  o'clock. 


He  went  there  to  see  what  was  the  matter ; 
he  heard  the  whistle  of  the  eng-ine  through 
his  land  and  heard  the  train  stop ;  and  that 
caused  him  to  go.  **When  he  went  to  the 
road,  he  found  the  blind  mare  dead,  above 
the  gate  at  the  crossing.  He  continued 
then  to  g-o  west,  as  far  as  the  cattle-guard. 
When  he  got  to  the  cattle-gtiard  he  found  a 
train  there,  the  front  wheel  of  the  engine 
being  off  the  track.  He  found  there  the  other 
mare  dead,  under  the  engine,  and  some  one 
was  trying  to  cut  her  in  two  to  get  her  from 
under  the  engine.  The  brown  horse  was 
standing  under  the  fire  pan  of  the  engine, 
in  the  cattle  guard.  He  thought  he  would 
die ;  he  was  burned  very  badly,  and  was 
reeling  as  if  just  read)'  to  fall. "  He  turned 
out  to  be  of  no  value.     The  plaintiff's 

623  two  year  old   colt  was   pulled  out  *of 
the  cattle  guard,  but   was  very  little 

injured.  The  plaintiff  in  his  testimony 
further  says,  that  **from  the  place  where 
the  blind  mare  was  killed  the  road  was 
straight  for  520  yards  east  of  that  place. 
The  blind  mare  was  killed  86  yards  west  of 
the  gate  at  the  crossing.  She  was  killed  in 
a  cut  between  3  and  4  feet  deep.  The  cut 
did  not  extend  from  the  place  where  the 
mare  was  killed  quite  86  yards  east.  At 
the  gate  the  road  is  level.  A  few  yards 
from  the  gate  the  cut  commences,  and 
gradually  deepens  to  3  or  4  feet  deep,  where 
the  mare  was  killed,  and  continues  to  deepen 
after  that,  till  it  is  nine  feet  deep.  From 
the  cut  you  get  on  a  fill,  and  then  a  curve 
commences,  and  then  at  a  distance  of  150  or 
200  yards,  a  short  cut  again  commences, 
12  or  14  feet  deep  in  the  curve,  and  then 
gets  to  a  fill  out  of  the  cut,  which  fill  con- 
tinues to  the  cattle  guard,  where  it  is  near 
about  level.  From  the  last  cut  to  the  cattle 
guard  west,  he  thinks,  is  350  or  400  yards, 
but  he  did  not  measure  it.  It  is  up  grade 
from  the  bridge  to  the  curve.  From  the 
curve  to  the  cattle  guard,  he  is  under  the 
impression  is  about  level.  He  does  not 
know  that  one  could  see  to  the  cattle  guard 
from  the  west  end  of  the  cut,  but  thinks  the 
cattle  guard  could  be  «een  from  a  point  50 
yards  west  of  the  cut ;  there  is  nothing  to 
obstruct  a  view  from  that  point  to  the  cattle 
guard.  The  morning  after  the  horses  were 
killed,  he  saw  tracks  of  horses  on  the  rail- 
road, from  the  gate  to  the  cattle  guard. 
The  cattle  guard  on  the  railroad  is  at  the 
end  of  his  fences  west.  There  are  no  cattle 
guards  at  the  gates  at  the  crossing  where 
the  road  crosses  the  railroad.  It  would  be 
much  better  to  have  cattle  cruards ;  it  is  in- 
convenient not  to  have  them ;  he  never  ap- 
plied for  any  there ;  he  had  applied  for  some 
at  another  point,  and  he  mentioned  to 

624  the  section  master  *that   there   ought 
to  be  cattle   guards   at   the   crossing, 

who  replied  that  it  was  useless  to  apply,  as 
he  could  not  get  them." 

The  foregoing  statement  of  facts  is  de- 
rived, almost  entirely,  from  the  testimony 
of  the  plaintiff  himself.  The  testimony  of 
the  other  witnesses  of  the  plaintiff  need  not 
be  repeated  here.  It  relates  to  the  de- 
scription and  value  of  the  horses  killed  and 
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injured ;  the  description  of  the  ground  over 
which  the  railroad  runs  throug'h  the  land  of 
the  plaintiff;  the  distances  of  objects  on 
the  road  from  each  other;  the  distance  at 
which  an  object,  such  as  a  horse,  can  be 
seen  on  the  railroad,  in  the  nig'ht,  by  the 
head  lights ;  the  length  of  time  required  to 
stop  a  train  running  at  the  usual  speed,  or 
to  check  such  a  train,  &c.,  &c. 

The  testimony  in  behalf  of  the  defendants 
consisted  mainly  of  the  evidence  of  Hooper, 
the  locomotive  engineer  in  charge  of  the 
train  at  the  time  of  the  killing  of  the  horses 
in  the  declaration  mentioned.  He  testifies, 
among  other  things,  that  on  the  evening- 
of  the  9th  of  November,  1869,  he  was  run- 
ning the  mail  passenger  train.  About  three 
miles  west  of  Big  Lick,  his  attention  was 
called  to  an  animal  on  the  track ;  only  one 
at  first.  As  soon  as  he  discovered  the  ani- 
mal he  blew  down  brakes  and  used  every 
exertion  in  his  power  to  check  the  train, 
as  it  had  been  the  usual  custom  to  do.  The 
engine  struck  the  animal,  he  supposes,  at  a 
distance  of  about  seventy-five  yards  from 
the  place  at  which  he  first  saw  him.  The 
train,  at  the  time  the  animal  was  struck, 
was  checking  up,  and  attained  its  lowest 
speed  twenty-five  or  thirty  yards  west  of 
that  point.  After  he  found  the  animal  was 
off  the  track,  and  no  damage  done  to  the 
engine,  he  blew  off  brakes  and  proceeded 
west  slowly,  to  the  top  of  the  grade.  Be- 
fore reaching  the  top  of  the  grade,  he  saw 

two  or  three   other   horses,    some  one 
625      hundred  *and    fifty    yards  ahead,   on 

the  track.  He  blew  his  whistle,  for 
the  purpose  of  scaring  them  off  from  the 
point  at  which  he  saw  them,  till  he  reached 
the  top  of  the  grade,  and  saw  nothing  more 
of  them  until  he  was  within  thirty  or  forty 
feet  of  the  cattle-guard.  He  thoug-ht  when 
he  reached  the  top  of  the  grade,  and  saw 
nothing  more  of  the  horses,  that  they  had 
gone  out  into  the  plaintiff's  field,  through 
the  bars  near  the  top  of  the  grade.  When 
he  got  in  thirty  or  forty  feet  of  the  cattle- 
guard,  he  saw  a  body  partly  in  and  a  por- 
tion of  the  body  out  of  the  cattle-guard. 
He  blew  down  brakes  repeatedly,  reversed 
hi<«  engine,  used  sand,  and  used  every  ex- 
ertion to  avoid  running  into  the  animal 
in  the  cattle-guard.  With  all  the  exertions 
he  could  not  avoid  striking  the  animal. 
The  animal  was  pulled  out  of  the  cattle- 
guard  by  the  engine,  and  drawn  the  length 
of  the  engine.  The  fire  pan  stopped  imme- 
diately over  the  cattle-guard;  the  back 
wheels  of  the  front  truck  of  the  engine 
being  thrown  off^the  track.  A  large  portion 
of  the  animal,  nearly  all  of  it,  was  under 
the  truck  of  the  engine,  and  had  to  be  re- 
moved before  the  engine  could  be  put  on  the 
track.  He  assisted  in  moving  it;  a  portion 
had  to  be  cut  to  pieces  with  axes,  and  a 
portion  with  knives,  to  get  it  out.  After 
getting  the  animal  from  under  the  truck, 
we  proceeded  to  put  the  engine  on  the  track, 
which  took  about  20  minutes  time.  After 
getting  the  engine  on,  we  backed  over  the 
cattle-guard,  and  put  on  cross  ties  to  enable 
us  to  get  the  horse  out  that  was  burnt,  and 


took  him  out,  and  moved  him  to  one  side,  and 
left  and  went  on  with  the  train.  The  road 
is  straight  from  the  point  where  he  saw  the 
first  animal  to  the  place  where  it  was  killed. 
The  grade  was  up,  say  ten  or  twelve  feet  to 
the  mile.  The  up  grade  continues  about 
325  yards  from  where  he  saw  the  first  ani- 
mal.    From  the  top  of  the  grade  down 

626  to  the  cattle-guard,  *is  a  gradual  down 
grade,  averaging  40  feet  to  the  mile. 

The  distance  is  1550   feet.     A   curve  com- 
mences at    the   top  of  the  grade,  and. con- 
tinues to  west  of    the  cattle-guard,   where 
the  second   horse   was   killed."     '* Starting 
from  the  top  of  the  grade  he  could  not,  with 
the  aid  of  head   lights,    see   a  horse  on  the 
track  beyond  the  distance  of  forty -five  yards, 
at  no  point  between  that  place  and  the  cat- 
tle-guard, where  the  horse  was  killed.    From 
the  time  he  saw  the  first  horse  he  checked, 
and  did  not   run   more   than  three  miles  an 
hour.     After  seeing  the  second  horse  he  did 
not  run  over  five  miles  an   hour;  although 
he  thought   they   had   escaped   he   did  not 
know  it,  and  was  running  slowly  until  he 
discovered    the    horse    in  the    cattle-guard. 
Thinks  he  can  see  a   horse  on  the  track  by 
aid  of  the   head   light,    in   a  straight  line, 
250  or  275  feet.     In  running  along  the  curve, 
he  could  not  have  seen  a  horse  on  the  track 
further  than    fourteen    yards.     As  he  ap- 
proached the  cattle-guard,    he  discovered  a 
horse  in  it,  but  it  turned  out  that  there  were 
two  horses  and  two  colts.     One  of  the  horses 
was  killed  and   the  other  injured,  and  the 
two  colts  escaped  uninjured.     He  could  not 
put   out   the    fire   in   the   fire   pan  without 
scalding    the    horses    under    it.      Pouring 
water  in  it  to  put  the  fire  out,  it  would  have 
run  down  on  the  horses  and  scalded  the  obe 
that  was  already  burnt  and   the  one  unin- 
jured.    When  the  first  horse  was  discovered 
he  was  on  time,  and  running  at  the  rate  of 
17  or  18  miles  an    hour."     '*From  his  expe- 
rience as  an  eng'ineer,  running*  at  the  speed 
he  was  at  the  time   he  first  discovered  the 
horse,  that  is   17   or  18   miles   an  hour,  he 
could  not  have   stopped    the   engine  under 
600  feet.     At  the  time  the  first  animal  was 
struck,  he  thinks  the  eng-ine   was  running 
at  the  rate  of  eight   miles   an  hour ;  it  was 
in  the  night  and  difficult   to   tell.     An  en- 
gineer  excited    in   running   over   a   horse 
cannot   well   tell  how   fast   he   is  running. 
He    continued    to    blow    his    whistle 

627  *from  the  time  he  first  saw  the  animal 
that  was  first  killed   till   he  struck  it. 

Don't  think  the  animal  moved,  from  the 
time  he  first  saw  it  until  it  was  struck.  He 
not  only  blew  the  whistle,  but  reversed  the 
engine,  before  he  struck  the  first  horse  that 
was  killed."  **At  the  time  of  kiUing  the 
horses  the  brakes  were  in  good  condition. 
There  is  great  danger  of  throwing  the  trains 
off  the  track  when  the  eng'ine  runs  over  a 
horse,  and  the  dang-er  is  increased  when  the 
train  is  running-  slowly."  He  testifies  in 
his  cross-examination,  that  ^'he  is  familiar 
with  the  track  of  the  road  through  the 
plaintiff's  land,  and  knew  the  fences  were 
near  the  track,  and  that  drawbars  were  near 
the  track ;  thinks  on  t>oth  sides ;  knew  thej 
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were  on  the  north  side.  Does  not  recollect 
that  he  noticed  that  night,  whether  the 
drawbars  were  open  or  closed.  Does  not 
think  that  his  head  lights  would  have  ex- 
tended to  the  drawbars,  which  were  about 
30  feet  from  the  track;  knew  there  was  no 
catttle-guard  between  the  bridge  and  where 
these  horses  were  killed. ' ' 

The  foregoing  is  the  substance  of  the  tes- 
timony of  this  witness,  who  was  the  only 
witness  on  either  side  who  was  present 
when  the  damage  was  done.  The  other 
witnesses  of  the  defendants  (with  perhaps 
one,  and  that  an  unimportant  exception,) 
were  officers  and  agents  of  the  defendants, 
who  were  not  present  on  that  occasion,  and 
whose  testimony  seems  not  to  be  very  im- 
portant. They  testify,  chiefly,  as  to  the 
state  of  the  railroad  between  the  bridge  and 
the  cattle-guard,  the  length  and  the  depth 
of  the  cuts,  the  time  in  which  a  train  run- 
ning at  full  speed  can  be  stopped  by  the 
engineer,  '^  the  distance  to  which  light  is 
thrown  by  the  head  lights  on  a  straight 
track  and  on  a  curve,  &c.,  &c."  Mitchell, 
a  division  master,  in  the  employment  of 
defendants,  whose  business  requires  him  to 
go  frequently  over  that  part  of  the  road 
where  the  horses  were  killed,   and  who  is 

well  acquainted  with  it,  describes 
628      *it    particularly.       He    says    he    *^is 

familiar  with  the  running  of  engines. 
He  thinks  a  head  light  would  throw  the 
light  in  a  straight  direction  where  the  first 
horse  was  killed  250  feet  from  the  top  of 
the  grade  towards  the  cattle-guard.  I  have 
rode  along  frequently  on  the  engine  in  the 
night.  At  places  I  don't  think  the  light 
would  be  thrown  more  than  65  feet  on  the 
strongest  portions  of  the  curve;  at  other 
places  about  100  feet.  At  a  point  100  yards 
east  of  the  cattle-guard  coming  west,  the 
head  light  he  thinks  would  be  thrown  100 
feet  on  the  track."  Goodwyn,  who  is  civil 
engineer  or  a  roadmaster  of  the  defendants, 
** is  familiar  with  the  running  of  engines 
and  trains  on  railroads,  and  with  the  ground 
where  the  horses  were  killed ;  has  been  on 
the  engine  and  noticed  how  far  ahead  light 
would  be  thrown  on  the  track;  thinks  100 
yards  would  be  the  outside  distance  to  which 
the  light  would  be  thrown  in  a  straight 
direction.  From  the  summit  to  the  cattle- 
guard  is  a  3  degree  curve.  The  light  would 
be  thrown  straight  ahead,  but  owing  to  the 
curve  it  could  not  be  seen  on  the  track 
more  than  40  or  50  yards. ' ' 

Hansbrough,  for  the  appellant. 

First :  As  to  error  in  requiring  plaintiff 
to  join  in  demurrer  to  evidence.  Vide, 
Bonney  on  Railway  I/aw,  64 ;  1  Redfleld  on 
Railway  Law,  (4th  ed.,)  pp.  472,  474,  {  19 
and  502;  2  Redfield,  p.  231;  2  American 
Railway  Cases,  114  to  118,  and  325 ;  2  Phil- 
lips on  Evidence,  842^. 

Counsel  for  appellee,  arguendo,  admitted 
that  had  the  court  below  instructed  the  jury 
that  the  facts  proved  did  not  constitute 
negligence,  it  would  have  been  error.  It  is 
submitted  that  the  mode  adopted  in  this 
cause  to  effect  the  same  end,  is  equally  error. 


because   the   result   is   the   same,  viz:  the 

usurpation  of  Jhe  province  of  the  jury,  (2 

Am.  R.  Ca.,    117).     The  law  defines 

629  negligence  *to  be    **the   lack  of  such 
care  as  a   prudent  man  takes  of  his 

own,'*  (3  Phillips  on  Evidence,  328).  Now 
is  not  *'what  is  such  care  ?"  always  a  ques- 
tion of  fact  for  the  jury,  to  be  judged  of 
from  thC'  circumstances  of  the  case?  No 
decision  is  extant  where,  in  an  action  the 
gravamen  whereof  is  negligence,  a  party, 
against  his  protest,  was  required  to  join  in 
a  demurrer  to  the  evidence.  In  the  case  in 
17  Gratt. ,  115,  this  point  was  not  raised  and 
not  decided. 

Second :  As  to  sustaining  the  demurrer  to 
the  evidence,  and  thus  deciding  either, 
first,  that  negligence  on  the  part  of  the 
defendant  did  not  entitle  the  plaintiff  to 
recover;  or,  second,  that  the  facts  proved 
in  this  case  did  not  constitute  negligence. 

1.  As  to  Railroad  Company's  liability  for 
its  negligent  destruction  of  domestic  ani- 
mals on  its  track.  Vide,  Bonney  on  Rail- 
road Law,  p<  39;  2  American  Railway 
Cases,  114  to  118  and  325 ;  1  Redfield,  p.  470 
— note — (South  Carolina  case);  lb.,  499,  { 
4,  (Connecticut  case) ;  lb.,. 477,  (California 
case) ;  lb.,  493,  (New  Hampshire  case) ;  lb., 
475,  (Ohio  case).  See  especially  lb.,  470-1, 
{  11,  for  the  comments  of  the  author  on  the 
decision  of  Chief  Justice  Gibson  on  the 
(Pennsylvania)  case  of  N.  Y.  &  E.  R.  R. 
Co.  V.  Skinner,  (that  case  being  strongly 
relied  on  by  the  appellee's  counsel,  and 
cited  in  his  brief,)  which  decision  is  there 
expressly  declared  by  Judge  Redfield  not  to 
be  the  law  in  any  country  where  prevails 
the  maxim,  **Sic  utere  tuo  ut  non  laedas 
alienum."  See,  too,  Redfield's  American 
Railway  Cases,  p.  255-6 — note — where  it  is 
stated  that  the  result  of  a  collation  of  all 
the  English  and  American  decisions  is,  that 
Railroad  Companies  are  liable  for  their 
destruction  on  their  railroad  tracks  of  all 
domestic  animals  when  the  destruction  is 
caused  by  either  recklessness,  want  of  care 
or  wilful  injury. 

630  *And    lastly,    see    the  case  of   the 
Philadelphia   and   Reading  R.  R.  Co. 

V.  Derby,  reported  in  14  How.  U.  S.  R.  468, 
and  mentioned  in  Bonney  on  Railway  Law, 
214,  where  the  Supreme  court  of  the  United 
States  declares  that  Companies  employing 
the  dangerous  agency  of  steam,  should  be 
held  to  the  greatest  care  and  diligence,  and 
that  in  such  cases  any  negligence  is 
**  gross"  negligence. 

Now  as  to  (2)  whether  or  not  the  facts 
proved  in  this  case  constitute  negligence. 

Negligence  is  the  want  of  such  care  as  a 
prudent  man  takes  of  his  own  affairs.  Does 
the  evidence  show  the  defendant  to  have 
been  guilty  of  such  negligence? 

In  case  at  bar,  appellant  is  entitled,  on 
the  demurrer  to  the  evidence,  to  the  full 
benefit  of  all  his  own  evidence,  of  all  the 
appellee's  evidence  which  is  favorable  to 
him,  and  of  all  reasonable  inferences  de- 
ducible  from  either  and  conducive  to  the 
establishment  of  the  issue  on  his  part,  and 
to  the  exclusion  of  all  the  appellee's  evidence 
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which  either  literally  or  in  effect  conflicts 
or  tends  to  conflict  with  the  appellant's 
evidence.  (See  2  Tucker's  Corn's,  297-8;  3 
Phil.  Ev.,  842-4.)  The  liability  of  the  de- 
fendant may  result  either  (a)  from  negli- 
gence whereby  plaintiff's  horses  entered  on 
the  defendant's  railroad  track  and  were 
destroyed,  or  (b) '  from  negligence  of  the 
defendant  in  failing  to  discover  the  horses 
after  they  were  on  the  track  as  soon  as  they 
might  with  due  care  and  diligence  have 
been  discovered,  and  in  stopping  the  loco- 
motive as  soon  as  it  might  with  due  care 
and  diligence  have  been  stopped,  so  as  to 
prevent  the  destruction  of  the  horses. 

It  is  submitted  that  the  defendant  was 
guilty  of  negligence  in  both  of  these  par- 
ticulars : 

(a. )  In  neglecting  to  erect   and  maintain 

efiicient  cattle  guards  at  the   road  crossing 

which  led  from  one  portion  of  the  plaintiff's 

land     to    another   over   the   railroad 

631  *track.     (See  1  Redfleld,  469,  {{  9  and 
10;  lb.,  493.)     In  many   States  cattle 

guards  at  road  crossings  are  required  by 
statute.  In  some,  on  common  law  princi- 
ples, the  want  of  them  has  been  decided  by 
the  courts  to  render  Railroad  Companies 
liable  for  animals  straying  on  the  track 
and  destroyed  by  reason  thereof. 

In  case  at  bar  the  road  was  not  a  '' public 
highway,"  but  it  was  a  common  neighbor- 
hood road,  used  by  night  and  by  day,  by 
all  who  chose,  as  a  mill  road.  It  was  the 
only  good  crossing  there  was  over  the  rail- 
road from  one  portion  to  another  of  the 
plaintiff's  land.  At  every  other  point  there 
was  either  a  All  or  a  cut.  It  had  evidently 
existed  ever  since,  and  probably  before,  the 
construction  of  the  railroad  there.  The 
necessity  for  the  cattle  guard  arose  from 
the  fact  that  the  railroad  penetrated  the 
plaintiff's  land  nearly  a  mile,  running  east 
and  west  in  a  straight  course ;  and  that  on 
either  side  of  the  railroad  was  a  fence  which 
terminated  at  the  western  extremity  of  the 
plaintiff's  land  at  the  cattle  guard,  thus 
creating  a  cul  de  sac,  blind  alley  or  trap ; 
so  that  animals  entering  through  the  gates 
at  the  crossing,  could  wanc^er  along  the 
railroad  east  or  west  from  the  gates ;  and 
if  they  wandered  westward  they  would  be 
necessarily  caught  in  the  trap  by  the  de- 
fendant's locomotive.  Had  the  defendant 
erected  and  maintained  efficient  cattle 
guards  at  this  crossing,  the  plaintiff's 
horses,  which  were  pasturing  in  their 
owner's  adjacent  field,  could  not  have  wan- 
dered along  the  railroad,  and  would  not 
have  been  destroyed.  It  is  true  that  the 
fences  and  gates  were  built  by  the  plaintiff ; 
but  he  built  them  with  the  consent  and  by 
the  permission  of  the  defendant,  on  the 
defendant's  land,  fourteen  years  before  the 
injury ;  during  all  of  which  period  the  de- 
fendant had  tolerated  said  fences  and  gates 
with  full  knowledge  of  all  the  neces- 
sities  which    arose    and    obligations 

632  *which  were  created  in  respect  to  the 
erection    and    maintenance  of   cattle 

guards  at  tthe  crossing  as  a  means  of  safety 
both  to  the  passengers  on  the  trains  and  to 


the  plaintiff's  stock.  The  fences  and  gates 
built  under  such  circumstances,  and  ac- 
quiesced in  for  14  years  by  the  defendant, 
were  the  defendant's  own  act,  though  per- 
formed by  the  plaintiff,  who  pro  hac  vice, 
was  the  defendant's  agent. 

It  is  worthy  of  note  that  the  plaintiff 
applied  for  cattle  guards  at  the  crossing, 
but  that  the  defendant  refused  to  erect 
them ;  and  that  the  plaintiff  kept  the  fences 
in  good  order,  and  closed  carefully  the  gate 
with  latch  and  peg  the  very  night  of  the 
injury. 

At  all  events,  the  statutory  law  of  Vir- 
ginia requires  that  for  every  person  through 
whose  land  the  road  of  a  company  passes, 
the  company  shall  provide  proper  wagon 
ways  across  the  road  from  one  part  of  the 
saiid  land  to  the  other,  and  keep  such  ways 
in  good  repair.  (See  Code,  ch.  56,  i  22.) 
And  it  is  evident  that  if  the  railroad  be 
fenced  by  the  Company,  or  (which  is  the 
same  thing,)  by  its  permission,  no  such 
wagon  ways  could  be  considered  proper  or 
as  kept  in  good  repair,  unless  efficient  catfle 
guards  were  erected  and  maintained  at  such 
crossings. 

(b.)  In  neglecting  to  discover  the  plain- 
tiff's horses  after  they  were  on  the  road  as 
soon  as  they  might  with  due  care  and  dili- 
gence have  been  discovered,  and  to  stop  the 
train  as  soon  after  the  horses  were  discov- 
ered as  with  due  diligence  it  might  have 
been  stopped. 

The  counsel  then  went  into  an  examina- 
tion of  the  evidence  to  establish  his  propo- 
sition. 

Watts  and  Walker,  for  the  appellee. 

As  to  the  demurrer  to  the  evidence, 
the  court  is  respectfully  referred  to  the 
following  authorities :  Whittington 
633  *v.  Christian  et  al.,  2  Rand.,  353; 
Childers  v.  Deane  etal.,  4  Rand.,  406; 
Green  v.  Judith,  &c.,  5  Rand.  1;  Hans- 
brough's  Ex'rs  v.  Thom,  3  Ireigh,  147; 
Green  et  al.  v.  Buckner's  adm'r,  6  Leigh, 
82;  Rohr  v.  Davis  et  al.,  9  Leigh,  30;  Tutt 
V.  Slaughter's  adm'r,  5  Gratt.,  364;  Union 
Steamship  Co.  v.  Nottinghams,  17  Gratt., 
115;  Boyd's  adm'r  v.  City  Savings  Bank. 
15  Gratt.,  501;  Hardaway  v.  Manson,  2 
Munf.  230. 

By  these  authorities  the  following  propo- 
sitions are  established : 

1.  Either  party^  to  a  suit  may  demur  to 
the  evidence  of  the  other ;  and  this  either 
before  or  after  he  has  introduced  testimony 
on  his  own  part ;  and  it  is  the  duty  of  the 
court  to  compel  a  joinder  in  the  demurrer, 
unless  the  testimony  be  plainly  against  the 
demurrant,  and  it  appears  he  is  only  seek- 
ing delay  or  some  improper  advantage. 
[Rohr  &  Davis]  supra. 

2.  It  matters  not  how  conflicting  the  tes- 
timony" may  be  it  must  be  all  set  forth  in 
the  demurrer ;  and  the  right  to  demur  is  not 
abridged. 

3.  By  his  demurrer  the  demurrant  admits 
the  truth  of  his  adversary's  testimony; 
admits  all  fair  and  reasonable  deductions 
that  may  be  drawn  from  it,  and  abandons 
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all  of  his  testimony  which  conflicts  with 
that  of  the  demurree,  and  with  such  fair 
and  reasonable  deductions. 

4.  So  much  of  the  demurrant's  testimony 
as  is  not  in  conflict  with  that  of  his  adver- 
sary, or  with  any  reasonable  and  fair  de- 
duction therefrom,  may  be  and  ought  to  be 
considered  by  the  court.  The  case  in  17 
Gratt.  is  directly  in  point ;  and  it  makes  no 
difference  that  there  was  no  conflict  of  tes- 
timony in  that  case ;  for  under  the  rule 
above  laid  down,  all  of  the  demurrant's 
conflicting  testimony  is  discarded,  and  the 
demurree' s  testimony  stands  unimpeached. 
The  authorities  referred  to  by  the  appellant 
assert  no  more  than  the  familiar  prin- 

634  ciple  that  the  law  *is  for  the  court  to 
decide,    and   the   fact    for   the   jury. 

They  do  not  at  all  change  our  well  estab- 
lished rules  upon  demurrer  to  evidence. 

As  to  the  second  assignment  of  error,  in 
sustaining  the  demurrer  to  evidence,  the 
court  is- respectfully  referred  to  *'lst  Red- 
field  on  the  Iraw  of  Railways,"  (fourth 
edition)  chapter  18,  title,  **Injuries  to  Do- 
mestic Animals,"  page 464  to  480  inclusive. 
It  is  also  especially  referred  to  the  case  of 
Railroad  *Co.  v.  Skinner,  reported  in  Red- 
fleld's  railway  cases,  p.  347.  As  to  fences, 
it  is  referred  to  1st  Redfield  on  the  Law  of 
Railways,  ch.  19,  p.  480  to  502  inclusive. 
See  also  appendix,  vol.  1st,  p.  685. 

From  these  authorities  the  following  prop- 
ositions are  claimed  as  law : 

1.  There  is  no  law,  statutory  or  common, 
requiring  the  appellees  to  fence  in  their 
land  and  roadway  which  is  to  the  extent  of 
80  feet  in  width,  and  is  their  fee-simple 
property. 

2.  There  is  no  law  requiring  them,  (the 
appellees)  to  make  cattle  guards  at  private 
farm  crossings  of  their  road.  Such  a  re- 
quirement would  be  most  unreasonable. 
(1st  Redfield,  p.  498  and  note. ) 

3.  The  appellant,  for  his  own  convenience 
and  use,  had  erected  two  fences,  one  on 
each  side  of  the  appellee's  road,  and  on 
their  ground;  thereby  making  a  long  and 
narrow  lane.  At  the  farm  crossing  there 
were  two  gates,  which  was  generally  kept 
closed  by  the  appellant,  (it  being  his  duty 
to  do  so, )  but  on  the  occasion  of  the  killing 
and  wounding  the  horses  of  the  appellant, 
one  of  those  gates,  on  the  north  side,  was 
left  open. 

4.  This  was  contributive  negligence  on 
the  part  of  the  appellant,  and  his  horses 
were  trespassers  upon  the  property  of  the 
appellee. 

5.  To  make  the  appellee  responsible  in 
damages,    in  such    a   case,    if   responsible 

at   all,  wilful,  wanton,    and    reckless 

635  ^negligence  must  be  shown,    and   the 
burden  of  proof  is  on  the  appellant. 

6.  No  negligence  of  any  sort  is  shown 
against  the  appellee ;  much  less  such  wan- 
ton, wilful,  and  reckless  negligence. 

7.  In  determining  the  question  of  negli- 
gence, the  duties  due  from  the  Railroad 
Company  to  the  passengers  upon  its  trains, 
and  as  carriers  of  the  U.  S.  mail,  should  be 
considered.     It  would  be  impossible  for  the 


Company  to  properly  perform  these  duties  if 
the  running  of  its  trains  is  to  be  constantly 
interrupted  by  vagrant,  trespassing  ani- 
mals, and  the  Company  is  to  be  punished 
in  damages  when  such  animals  are  acciden- 
tally killed  or  damaged  by  its  trains  in  the 
regular  and  lawful  performance  of  their 
obligations  to  the  public. 

8.  Sections  bed  and  e  of  the  appellant's 
assignment  of  error  seem  to  be  based  on 
the  testimony  of  appellee's  witness,  and 
must  be  considered  as  waiving  any  objec- 
tion to  appellee's  testimony,  as  he  cannot 
pick  and  choose  such  of  that  testimony  as 
may  suit  him  and  discard  the  rest. 

9.  The  testimony  elicited  upon  the  cross- 
examination  from  appellee's  witnesses, 
must  be  considered  as  part  and  parcel  of  the 
testimony  in  chief  of  the  appellee,  incor- 
porated with  and  explanatory  of  it.  To 
make  the  testimony  of  the  appellee's  wit- 
nesses that  of  the  appellant,  the  witness 
must  be  re-called  at  the  proper  time  and 
examined  by  the  appellant  as  his  witness. 
See  1  Greenl.  Evi.  p.  521,  sec.  445.  See 
also  1  Starkie  Evi.  p.  129,  {{  17,  18,  19,  20, 
21,  22 ;  2  Starkie  Ev.  p.  1738,  3  American 
edition ;  2  Stephens'    Nisi    Prius,    p.    1773. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  plaintiff,  in  his  petition  for  a  super- 
sedeas, complains   that  the  judgment 
636      is   erroneous   in    two   respects  *only, 
viz :  1st.  In  requiring  the   plaintiff  to 
join  in  the   demurrer  to  the  evidence ;  and, 
2d,  in  sustaining  the  said  demurrer.     And — 

First.  We  are  of  opinion  that  the  court 
did  not  err  in  requiring  the  plaintiff  to  join 
in  the  demurrer  to  evidence.  It  is  con- 
tended that  the  court  did  err  in  that  respect, 
because  the  gravamen  of  the  action,  being 
negligence,  which  is  a  question  of  fact  and 
not  of  law,  and  there  being  testimony  tend- 
ing to  show  negligence,  the  existence  of 
the  negligence  is  a  question  for  the  jury ; 
and  especially  so,  when  there  is  any  uncer- 
tainty as  to  the  facts.  That  negligence  is 
a  question  of  fact  for  the  decision  of  the 
jury,  is  no  good  reason  for  its  not  being 
subject  to  a  demurrer  to  evidence ;  for  aU 
questions  of  fact  are  for  the  decision  of  the 
jury.  We  know  of  no  authority  for  making 
the  fact  of  negligence  an  exception  to  the 
general  rule  which  gives  to  a  party  a  right 
to  demur  to  the  evidence ;  nor  do  we  know 
of  any  authority  for  making  the  mere  un- 
certainty as  to  the  facts,  a  ground  of  ex- 
ception to  the  general  rule.  The  decisions 
of  this  court  on  the  subject, .  which  are 
numerous,  and  most  of  which  were  cited  by 
the  counsel  for  the  defendants  in  error, 
plainly  show  what  is  the  general  rule,  and 
what  are  the  exceptions  to  it.  In  1  Rob. 
Pr.  old  ed.  pp.  349,  353,  the  cases  which 
had  been  decided  before  the  publication  of 
that  work  are  collected.  In  Whittington, 
&c.,  V.  Christian,  &c.,  2  Rand.  353,  Judge 
Green  lays  down,  both  the  rule  and  the  ex- 
ceptions. After  referring  to  the  English 
practice,  he  says:  **The  modern  practice, 
especially    in  Virginia,  where    it  has   been 
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sanctioned  by  repeated  decisions  of  this 
court,  is  to  allovir  either  party  to  demur, 
unless  the  case  be  clearly  against  the  party 
offering  the  demurrer;  or  the  court  should 
doubt  what  facts  should  reasonably  be  in- 
ferred from  the  evidence  demurred  to ; 

637  in  which    case  the   jury  is  *the  most 
fit  tribunal    to  decide ;  to   put  all   the 

evidence  on  both  sides  into  the  demurrer ; 
and  then  to  consider  the  demurrer  as  if  the 
demurrant  had  admitted  all  that  could  rea- 
sonably be  inferred  by  a  jury  from  the  evi- 
dence given  by  the  other  party,  and  waived 
all  the  evidence  on  his  part  which  contra- 
dicts that  offered  by  the  other  party,  or  the 
credit  of  which  is  impeached ;  and  all  in- 
ferences from  his  own  evidence  which  do 
not  necessarily  flow  from  it."  Green  v. 
Judith,  5  Rand.  1,  is  a  decision  to  the 
same  effect ;  and  in  that  case  the  practice 
as  laid  down  by  Judge  Green  in  the  case 
just  cited,  is  reaffirmed;  and  so  also  is 
Hansbrough's  ez'ors  v.  Thorn,  3  Leigh, 
147.  In  that  case  it  was  held  to  be  **the 
settled  practice  in  Virginia,  on  demurrers 
to  evidence,  that  the  demurrant  shall  set 
out  the  whole  evidence,  and  that  the  court 
may  compel  the  other  party  to  join  in  the 
demurrer,  without  requiring  the  demurrant 
to  make  a  formal  admission  on  the  record 
of  all  the  issues  of  fact  which  the  court 
may  think  fairly  deducible  from  the  evi- 
dence demurred  to;"  and  also,  that  **by 
demurring  to  the  evidence  the  demurrant 
waives  all  evidence  on  his  part  that  con- 
flicts with  that  of  the  other  party,  admits 
the  credit  of  the  evidence  demurred  to,  ad- 
mits all  inferences  of  fact  that  may  be 
fairly  deduced  from  the  evidence,  but  only 
such  facts  as  are  fairly  deducible,  and  re- 
fers it  to  the  court  to  deduce  the  fair  infer- 
ences from  the  evidence."  In  that  case 
Judge  Cabell  said:  ^'Nor  is  it  any  objection 
to  a  demurrer  to  evidence,  that  the  evidence 
is  circumstantial,  or  even  complicated ;  as 
will  clearly  appear  from  the  case  of  Steph- 
ens V.  White,"  2  Wash.  203,  210.  **If  the 
defendant  choose  to  risk  a  demurrer,  I  can 
perceive  nothing  in  the  case  to  deprive  him 
of  the  right  to  do  so."  In  Green,  Ac,  v. 
Buckner's  ad'r,  6  I^eigh  82,  it  was  held  to 
be  error  to   refuse  to  compel  a  joinder 

638  in    demurrer    to  evidence,  where  *the 
evidence  is   not    plainly   against  the 

demurrant ;  and  in  Rohr  v.  Davis,  9  I/eigh 
30,  there  is  the  same  ruling  of  the  court. 
In  Ware  v.  Stephenson,  10  I/eigh  155,  there 
was  a  demurrer  to  evidence,  which  was 
chiefly  oral,  and  of  which  there  was  a  great 
deal.  Stanard,  J.,  in  his  opinion,  stated, 
certain  principles  and  considerations  on 
the  subject,  which  seem  to  be  very  reason- 
able. '*In  ascertaining  the  facts  proved 
directly  or  by  inference,"  he  said,  **we 
must  not  be  unmindful  of  the  effect  of  a 
demurrer  to  evidence.  By  it  the  demurrant 
allows  full  credit  to  the  evidence  of  the  de- 
murree,  and  admits  all  the  facts  directly 
proved  by,  or  that  a  jury  might  fairly  infer 
from  the  evidence ;  and  in  determining  the 
facts  inferable,  inferences  most  favorable 
to    the  demurree   will  be  made,  in  cases  in 


which  there  is  a  grave  doubt  which  of  two 
or  more  inferences  shall  be  deduced.  In 
such  cases  it  would  not  be  sufficient  that 
the  mind  of  the  court  should  incline  to  the 
inference  favorable  to  the  demurrant,  to 
justify  it  in  making  that  inference  the 
ground  of  his  judgment.  Unless  there  be  a 
decided  preponderance  of  probability  or 
reason  against  the  inference  that  might  be 
made  in  favor  of  the  demurree,  such  infer- 
ence ought  to  be  made.  The  demurrer 
withdraws  from  the  jury,  the  proper  triers 
of  facts,  the  consideration  of  the  evidence 
by  which  they  are  to  be  ascertained;  and 
the  party  whose  evidence  is  thus  with- 
drawn from  its  proper  forum,  is  entitled  to 
have  it  most  benignly  interpreted  by  the 
substitute.  He  ought  to  have  all  the  benefit 
that  might  have  resulted  from  a  decision  of 
the  case  by  the  proper  forum.  If  the  facts 
of  the  case  depend  upon  circumstantial  evi- 
dence, or  inferences  from  facts  or  circom- 
stances  in  proof,  the  verdict  of  a  jury 
ascertaining  these  facts,  would  not  be  set 
aside,  merely  because  the  court  might  have 

made  inferences  different  from  those 
639      made  by    the   jury.     To  *justify  the 

grant  of  a  new  trial,  when  it  depends 
on  the  correctness  of  the  decision  between 
different  inferences  to  be  drawn  from  the 
evidence,  it  would  not  suffice  that  in  a 
doubtful  case,  the  court  would  have  made  a 
different  inference.  The  preponderance  of 
argument  or  probability  in  favor  of  this 
different  inference  should  be  manifest. 
When  the  question  is,  whether  or  no  a  fact 
ought  to  be  taken  as  established  by  the 
evidence,  either  directly  or  inferentially, 
in  favor  of  the  demurree,  I  do  not  know  a 
juster  test  than  would  be  furnished  by  the 
enquiry,  would  the  court  set  aside  the  ver- 
dict, had  the  jury  on  the  evidence  found  the 
fact  ?  If  the  verdict  so  finding  the  fact 
would  not  be  set  aside,  it  ought  to  be  con- 
sidered as  established  by  the  evidence  de- 
murred to."  Cabell,  J.,  concurred  in  this 
opinion.  Tucker,  P.,  concurred  in  revers- 
ing the  judgment.  Brooke,  J.,  was  for 
affirming  the  judgment  of  the  court  below, 
which  was  for  the  demurree.  He  says 
nothing  in  his  opinion  in  regard  to  the 
principles  laid  down  by  Judge  Stanard;  but 
the  presumption  is  that  his  views  were  at 
least  as  favorable  to  the  inferences  which 
ought  to  be  made  in  favor  of  the  demurree. 
We  have  no  reason  to  believe  that  Tucker 
differed  from  Stanard,  as  he  said  nothing 
on  the  subject,  and  concurred  in  the  judg- 
ment. At  all  events  we  have  the  concur- 
ring opinions  of  Stanard  and  Cabell,  from 
which  neither  of  the  other  two  sitting 
judges  dissented. 

Such  opinions,  are  entitled  to  the  highest 
respect,  and  approach  very  near  to  the 
point  of  authority.  We  think  the  views 
thus  announced  are  sound,  and  ought  to 
govern  in  cases  of  demurrer  to  evidence. 
We  will  refer  only  to  two  more  cases  on  the 
subject,  taking  them,  as  we  have  taken 
those  already  cited,  in  the  order  of  time  in 
which  they  were  decided.  In  Tutt  v. 
Slaughter's   adm'r,  5  Gratt.  364,   there  was 
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a    sr^eat   deal    of   evidence,    both    oral  and 
written.     Allen,  J.,  in  delivering:  the 

640  opinion  of  *the  court,   reaffirmed  the 
rule  as  laid  down  in  Green  v.  Judith. 

In  the  Union  Steamship  Co.  v.  Nottingham, 
17  Grratt.  115,  negligence  was  the  gravamen 
of  the  action,  and  yet  there  was  a  demurrer 
to    the  evidence. 

We  have  referred  thus  fully  to  the  cases 
before  cited,  on  account  of  their  bearing, 
not  only  on  the  first,  but  also  on  the  second 
assignment  of  error.  They  show  how  great 
a  risk  a  demurrant  to  evidence  runs ;  and 
if  he  is  willing  to  run  it,  he  ought,  gener- 
ally, to  ht  permitted  to  do  so,  as  he  does 
not  thereby  prejudice  the  rights  of  the  other 
party,  guarded  as  they  are  by  the  princi- 
ples which  we  haye  seen  apply  to  the  case. 
So  great  is  this  risk  that  it  seems  the  de- 
fendant, in  Green  v.  Judith,  lost  his  cause 
by  demurring  to  the  evidence.  1  Rob.  Pr., 
old  ed.  p.  352.  Taking  the  rule  and  excep- 
tions to  it  as  being  correctly  laid  down  by 
Judge  Green,  in  the  case  first  cited,  of 
Whittington,  &c.,  v.  Christian,  &c.,  2 
Rand.  353,  the  rule  is,  that  a  party  has  a 
right  to  demur  to  the  evidence ;  and  the  ex- 
ceptions to  it  are,  that  he  has  no  such 
right,  when  the  case  is  clearly  against 
him,  or  when  the  court  doubts  what  facts 
should  reasonably  be  inferred  from  the  evi- 
dence demurred  to.  This  case  falls  under 
the  general  rule,  and  not  under  either  of 
the  exceptions  to  it. 

Secondly. — We  are  of  opinion  that  the 
Circuit  court  erred  in  sustaining  the  de- 
murrer to  the  evidence. 

It  does  not  appear  that  the  plaintiff's 
horses  got  upon  the  defendant's  railroad  by 
reason  of  any  fault  or  neglect  on  his  part ; 
but  the  contrary  rather  appears.  He  made 
and  kept  up  a  good  and  sufficient  fence,  6n 
each  side  of  the  track,  from  the  bridge 
across  Peter's  creek,  all  the  way  to  the  cat- 
tle-guard, at  the  west  end  of  his  land ;  and 
at  his  only  crossing  of  the  road  in  that 
whole  space,  he  made  and  kept  up  a  suffi- 
cient gate,  with  sufficient  fastenings,  on 
each    side   of    the   railroad;    and   it 

641  *does  not   appear  that  he   did  not  use 
due  diligence  to  keep  the  gates   shut 

and  fastened.  He  passed  through  and  shut 
them  during  the  same  night  in  which  his 
horses  were  killed,  and  before  the  train 
that  killed  them  passed  over  that  part  of 
the  road.  He  has  a  right  to  use  his  land 
through  which  the  railroad  runs,  as  well 
for  pasturage  as  for  tillage ;  and  to  a  con- 
venient way  across  the  track,  from  his  land 
on  one  side  to  his  land  on  the  other,  for  his 
plantation  and  other  purposes.  The  Code, 
chapter  56,  {  22,  p.  327,  declares  that  **for 
every  person  through  whose  land  the  road 
or  canal  of  a  company  passes,  it  shall  pro- 
vide proper  wagon  ways  across  the  road  or 
canal  from  one  part  of  the  said  land  to  the 
other,  and  keep  such  ways  in  good  repair." 
There  is  nothing  unlawful  in  his  permit- 
ting his  neighbors  to  use  the  way  thus  pro- 
vided for  him  across  the  track,  as  a  mill  or 
neighborhood  road.  If  his  horses,  during 
the    night  when    two   of  them  were   killed 


and  a  third  was  disabled  by  the  engine  of 
the  defendants,  got  through  one  of  the 
gates  and  upon  the  railroad,  by  reason  of 
the  said  gate  having  been  left  open  by 
some  person,  without  the  knowledge  or  con- 
sent of  the  plaintiff,  as  was  probably  the 
fact,  the  plaintiff  cannot,  justly,  be  blamed 
therefor.  Being  without  fault  in  this  mat- 
ter, he  had  a  right  to  expect  and  require 
the  defendants  to  be  very  careful  not  to  in- 
jure his  horses,  thus  found  upon  the  road. 
And  this  gives  him  a  great  advantage  in 
this  controversy. 

On  the  other  hand  there  were  no  cattle- 
guards  at  the  plaintiff's  crossing  of  the 
railroad.  If  there  had  been,  the  horses 
could  only  have  crossed  the  road,  and  could 
not  have  gone  up  or  down  upon  it.  None 
of  them  would  have  been  killed  or  injured. 
The  plaintiff  had  no  right  to  make  these 
cattle-guards ;  at  least  without  the  consent 
of  the  defendants.  They  onl3'  have  a  right 
to  make   them,   or  permit   them  to  be 

642  made.     The   plaintiff  * 'mentioned  *to 
the  section  master  that  there  ought  to 

be  cattle-guards  at  the  crossing ;  who  re- 
plied that  it  would  be  useless  to  apply,  as 
he  could  not  get  them."  He,  therefore, 
made  no  such  application ;  the  defendants 
knew  there  were  no  cattle-guards  there, 
and  that  they  would  be  of  great  advantage 
in  preventing  injury,  not  only  to  stock 
which  might  get  through  one  of  the  gates 
and  upon  the  railroad,  but  to  passengers 
travelling  over  the  road.  It  is  unnecessary 
for  us  to  decide,  and  we  do  not  decide,  in 
this  case,  whether  the  mere  omission  to 
make  such  cattle-guards,  was,  in  itself, 
such  negligence  on  the  part  of  the  defend- 
ants as  made  them  responsible  for  the  dam- 
age done  to  the  plaintiff  in  the  killing  and 
disabling  of  his  horses ;  but  we  think  we 
may,  at  least  say,  that  not  having  used  that 
obvious  precaution,  the  defendants  were 
bound  to  be  very  careful  not  to  injure  the 
plaintiff's  horses,  which  were  enabled  to 
go  upon  the  road  because  there  were  no  cat- 
tle-guards at  the  crossing. 

This  being  the  relative  position  of  the 
parties,  we  now  address  ourselves  to  the 
question,  whether,  according  to  the  settled 
rules  of  law  which  govern  the  court  in  its 
decision  upon  a  demurrer  to  evidence,  and 
to  which  we  have  already  referred,  there 
was  such  negligence  on  the  part  of  the  de- 
fendants, their  sen'ants  and  agents,  as 
made  them  responsible  to  the  plaintiff  for 
the  injury  of  which  he  complains  in  this 
action? 

If  we  consider  the  case  in  reference  only 
to  the  evidence  in  behalf  of  the  deraurree 
and  the  inferences  of  fact  fairly  deducible 
therefrom,  and  so  much  of  the  evidence  in 
behalf  of  the  demurrant  as  is  not  in  conflict 
with  the  other  evidence ;  which,  as  we  have 
seen,  is  the  true  rule  in  such  cases;  then, 
we  think  there  was,  palpably,  such  neglect 
as  made  the  defendants  responsible.  It  ap- 
pears from  the  evidence,  so  considered,  that 
the   engineer  had   ample    time,  after 

643  seeing  the  first  horse,  to  *stop  the  en- 
gine before   reaching  the  place  where 
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that  horse  was.  He  commenced  whistling 
east  of  the  bridge ;  no  doubt  because  he  saw 
the  blind  mare  on  the  road,  some  two  or 
three  hundred  yards  ahead.  According  to 
his  own  admission,  he  could  have  stopped 
his  engine  within  that  distance,  though  he 
was  going  at  the  speed  of  17  or  18  miles  an 
hour;  and  so  also,  he  could  easily  have 
stopped  his  engine  after  seeing  the  other 
horses,  in  full  time  to  have  avoided  any  in- 
jury of  them.  Instead  of  that,  he  did  not 
slacken  his  speed,  according  to  the  plain- 
tiff's evidence,  from  the  time  he  saw  the 
first  horse,  indeed  from  the  time  he  first 
blew  his  whistle  on  the  east  side  of  Peter's 
bridge,  until  he  got  entirely  through  to  the 
cattle-guard.  Being  behind  time  his  plan 
seems  to  have  been,  to  dash  through  at  full 
speed,  whistling  all  the  way;  and  thus 
scare  the  horses  off  the  track,  or  else  throw 
them  off  by  his  engine.  The  mare  that 
was  first  killed  did  not  move  from  the  place 
where  she  stood  when  she  was  first  seen  by 
the  engineer,  until  she  was  killed  and 
thrown  off  the  track  by  the  engine.  She 
was  blind,  and  in  a  deep  cut,  and  could  not 
get  off  the  road,  and  knew  not  where  to  go 
nor  what  to  do  for  safety.  It  does  not  ap- 
pear that  any  of  her  limbs  were  broken,  nor 
was  she  run  over  by  the  train.  She  was 
probably  killed  by  the  cow-catcher,  and 
thereby  thrown  off  the  track,  out  of  the  way 
of  the  train,  which  continued  to  go  on 
without  interruption.  In  regard  to  the 
other  horses,  they  were  not  driven  off  the 
road,  nor  overtaken  until  they  were  stopped 
by  the  cattle-guard,  into  which,  it  seems, 
they  all  were  forced  and  crowded,  and 
where  one  of  them  was  killed  and  another 
disabled  by  the  engine.  The  engineer  well 
knew  that  there  was  no  way  of«escape  from 
certain  destruction  to  the  horses  on  the 
track  between  the  crossing  and  the  cattle- 
guard,  except  by  getting  on  the  side 
of  the  track  until  the  train  passed 
644  *them,  or  by  going  out  at  the  draw- 
bars, supposing  that  they  happened  to 
be  down  at  the  time.  He  could  not  have 
expected  the  horses  to  get  on  the  side  of  the 
track  until  the  train  passed  them.  They 
were  too  much  frightened  for  that,  by  the 
loud  whistling  of  the  engine,  the  strong 
head-light,  and  the  close  pursuit  of  the  train, 
confined,  as  the  track  was,  between  two 
fences,  and  running,  as  it  did,  through  deep 
cuts  and  on  embankments.  It  was  extremely 
improbable  that  the  bars  would  be  down,  and 
extremely  improper  in  the  engineer,  in  so 
important  a  matter,  to  act  upon  the  assump- 
tion that  they  were  down.  He  says,  **he 
thought  when  he  reached  the  top  of  the 
grade  and  saw  nothing  more  of  the  horses, 
that  they  had  gone  out  into  the  plaintiff's 
field,  through  the  bars  near  the  top  of  the 
grade;"  but  he  **does  not  recollect  that  he 
noticed  that  night  whether  the  draw-bars 
were  open  or  closed. '  *  He  says  he  *  *does 
not  think  his  head-lights  would  have  ex- 
tended to  the  draw-bars,  which  were  about 
30  feet  from  the  track.*'  The  evidence  in 
behalf  of  the  plainti^  shows  that  they  were 
nearer   than  that,  and  could  no   doubt  have 


been  seen  by  the  engineer,  if  he  had  looked 
that  way.  He  ought  to  have  looked  that 
way;  and  even  if  he  could  not  have  seen 
them  from  the  engine,  he  ought  to  have  as- 
certained, certainly,  before  he  passed  them 
whether  they  were  up  or  down.  No  doubt 
they  were  up;  and  he  would  have  asc^- 
tained  the  fact  to  be  so,  if  he  had  looked 
that  way  or  made  an  examination.  But, 
whether  up  or  down,  it  was  his  duty,  not 
seeing  or  knowing  that  the  horses  had 
made  their  escape,  to  proceed  with  the  train 
very  slowly,  from  the  bars  to  the  cattle 
guard,  a  distance  of  350  or  400  yards,  and 
thus  have  avoided  the  possibility,  as  in 
that  way  he  would,  of  injuring  the  animals. 
Instead  of  that,  he  continued  to  go  on  in 
such    speed  that  he  drove   and  forced 

645  all    the   remaining   horses  *into  the 
cattle  guard,  and   killed  one  and  dis- 
abled another  of  them. 

We  think  that,  according  to  the  evidence, 
the  engineer  did  not  exercise  reasonable 
and  proper  care  in  running  the  engine  to 
avoid  injury  to  the  horses  of  the  plaintiff; 
that  he  was  guilty  of  neglect,  and  even 
gross  neglect,  in  regard  to  the  same ;  and 
that  in  consequence  of  such  neglect,  two  of 
the  horses  were  killed  and  another  one  was 
disabled.  The  question  now  to  be  consid- 
ered, is,  whether  the  damage  thus  sustained 
is  damnum  absque  injuria  or  not ;  whether 
the  defendants  are,  or  are  not,  liable  there- 
for to  the  plaintiff  ? 

We  think  the  defendants  are  so  liable. 
Their  learned  counsel,  to  show  the  con- 
trary, relied  very  much  on  the  case  of  Rail- 
road Company  v.  Skinner,  19  Pa.  State  R. 
298;  also  reported  in  Redfield^s  American 
Railway  Cases  347.  We  find  no  fault  with 
the  decision  in  that  case.  It  was  an  action 
of  trespass  on  the  case  for  killing  the  plain- 
tiff's cow,  which  was  at  large,  upon  a  nar- 
row piece  of  unenclosed  land,  between  the 
defendant's  railroad  and  the  public  high- 
way, when  the  mail  train  came  along,  run- 
ning at  their  usual  speed  of  25  or  30  miles 
an  hour.  When  about  300  feet  from  the 
train,  the  cow  sprang  upon  the  track.  The 
whistle  was  sounded,  the  engine  reversed, 
and  signal  given  to  apply  the  brakes.  The 
engine  ran  over  the  cow,  and  one  or  two 
cars  were  partly  thrown  off  the  track.  Gib- 
son, J.,  in  delivering  his  very  able  opinion 
in  the  case,  said:  **No  doubt  a  company  is 
answerable  for  gratuitous  damage:  but 
what  evidence  was  there  of  such  damage  in 
this  case?  Absolutely  none.  The  testi- 
mony is  consistent,  and  it  shows  that  the 
train  was  going  at  the  usual  speed ;  that  it 
was  within  300  feet  of  the  spot,  when  the 
cow  jumped  suddenly  from  the  ditch  to  the 
track;  that  the  engine  was  instantly 
reversed,    and    the    signal   given  to 

646  *brake ;  and  that  alacrity  could  do  no 
more.     The  retropulsive  power  at  the 

disposal  of  the  engineer  was  applied  in 
vain.  Had  l)e  been  able  to  stop  the  train 
in  time  to  save  the  cow,  he  could  not  haw 
done  it  without  perilling  the  passengers. 
Granting  what  one  of  the  witnesses  testi- 
fied, that   the  cow  might  have  been  seen  at 
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the  distance  of  50  rods  by  the  way  side,  and 
g^ranting  that  the  train  might  have  been 
stopped  within  it,  yet  the  engineer  was  not 
bound  to  stop  it.  He  had  no  reason  to  ap- 
prehend that  she  would  leap  into  the  jaws 
of  death,  or  that  it  was  necessary  to  antici- 
pate her." 

-Now,  all  this  is  very  sound  reasoning, 
and  applies  properly  to  the  case  in  which 
it  was  used.  But  in  the  sequel  of  his  opin- 
ion the  judge  expressed  general  views  to 
which  we  cannot,  altogether,  assent,  al- 
though in  some  respects  they  are  sound. 
**The  irresponsibility  of  a  railway  com- 
pany," he  said,  ^*for  all  but  negligence 
or  wanton  injury,  is  a  necessity  of  its 
creation."  (Here  we  have  an  express  ad- 
mission of  the  responsibility  of  such  a 
company,  &t  least  for  negligence  or  wanton 
injury.)  **A  train  must  make  the  time 
necessary  to  fulfill  its  engagements  with 
the  post-office  and  the  passengers;  and  it 
must  be  allowed  to  fulfill  them  at  the  sacri- 
fice of  secondary  interests  put  in  its  way ; 
else  it  could  not  fulfill  them  at  all.  The 
maxim,  salus  populi,  would  be  inverted,  and 
the  paramount  affairs  of  the  public  would 
be  postponed  to  the  petty  concerns  of  indi- 
viduals." ^'It  may  seem  cruel  to  make  a 
dumb  brute  suffer  for  the  fault  of  its  owner ; 
but  it  must  be  remembered  that  the  lives 
of  human  beings  are  not  to  be  weighed  in 
the  same  scales  with  the  lives  of  farmer's 
or  grazier's  stock ;  and  that  their  preserva- 
tion is  not  to  be  left  to  the  care  which  a 
man  takes  of  uncared  for  cattle.  Allowing 
them  to  prowl  for  their  food,  he  may  not 
wash  his  hands  of  the  consequences  of 
it.  In  a  country  so  obnoxious  to 
647  *the  charge  of  indifference  to  human 
safety,  it  is  a  high  and  holy  charge 
of  the  courts  to  hold  to  their  duty,  not  only 
those  to  whom  it  is  immediately  committed, 
but  also  those  by  whose  defaults  it  may  be 
remotely  endangered;  and  to  hold  them 
hard.  We  are  of  opinion  that  an  owner  of 
cattle  killed  or  injured  on  a  railway,  has  no 
recourse  to  the  company  or  its  servants; 
and  that  he  is  liable  for  damage  done  by 
them  to  the  company  or  the  passengers. 
Now,  the  conclusion  of  this  opinion  of  the 
court,  ''that  an  owner  of  cattle  killed  or  in- 
jured on  a  railway,  has  no  recourse  to  the 
company  or  its  servants,"  could  not  have 
been  intended  to  be  used  in  a  general  sense, 
but  only  in  connection  with  the  case  before 
the  court ;  for  it  is  directly  in  conflict  with 
admissions  contained  in  the  same  opinion, 
that  a  company  is  answerable  ''for  gratui- 
tous damages,"  and  "for  negligence  or 
wanton  injury."  At  all  events,  the  conclu- 
sion is  not  true,  in  a  general  sense ;  as  is 
fully  shown  by  the  authorities  referred  to 
by  the  learned  counsel  for  the  plaintiff. 

In  Jackson  v.  Rutland  &  Burlington 
Railway  Company,  25  Verm.  R.  150,  also 
reported  in  a  note  to  Redfield's  American 
Railway  Cases,  supra,  the  court,  after  re- 
ferring to  some  American  cases,  in  which 
it  had  been  held  that  the  negligence  of  a 
railroad  company,  in  driving  their  engines 
at  the  time,  will  not  render  them  liable  for 


killing  cattle  wrongfully  upon  the  road, 
said:  "But  this  last  proposition  is  expressly 
repudiated  in  the  English  cases  upon  the 
subject,  and  is  most  unquestionably  un- 
sound. The  railway  company  cannot  jus- 
tify either  recklessness,  want  of  common 
care  at  the  time  and  after  the  cattle  are 
discovered,  or  wanton  injury.  But,  short 
of  that,  it  seems  they  are  not  liable,  either 
upon  principle  or  the  decided  cases."  In  1 
Redfield,  on  the  Law  of  Railways,  p.  471, 
the  learned    author,    speaking  of  the 

648  ^opinion  of  Gibson,  J.,  above  referred 
to,  says:  "The opinion  contains  many 

sensible  suggestions,  and  is  curious  for  the 
enthusiasm  and  zeal  manifested  by  one  al- 
ready beyond  the  ordinary  limit  of  human 
life.  These  views  have  sometimes  been 
adopted  in  the  jury  trials  in  other  States. 
But  they  are  certainly  not  maintained  to 
the  full  extent  in  any  country  where  the 
maxim  sic  utere  tuo,  ut  alienum  non  laedas 
prevails  even  to  the  limited  extent  recog- 
nized in  the  common  law  in  England." 
See  also  what  is  said  in  the  same  volume, 
pp.  474,  475,  477,  493,  498,  and  the  cases 
cited.  In  Central  Ohio  Railway  Company 
V.  I/awrence,  13  Ohio  R.  N.  S.  66,  referred 
to  on  page  475,  (in  which  the  author  says, 
the  subject  of  the  responsibility  of  railway 
companies  for  injury  to  cattle  running  at 
large  and  coming  upon  their  track  is  very 
carefully  considered,)  it  is  declared,  that 
"the  owner  of  cattle  who  does  not  keep 
them  within  his  own  enclosure,  when  he 
might  do  so  by  proper  care,  cannot  require 
of  a  railway  company  to  regulate  the  man- 
agement and  speed  of  their  trains  with  ref- 
erence to  cattle  coming  upon  their  track. 
Such  companies,  like  all  others,  have  a 
right  to  regulate  the  management  and  con- 
duct of  their  business,  solely  with  reference 
to  the  security  of  persons  and  property  in 
their  charge,  and  the  meeting  of  their  rea- 
sonable appointments  in  regard  to  them ; 
and  may  make  their  plans,  upon  the  rea- 
sonable and  legal  presumption  that  other 
persons  will  perform  all  their  legal  obliga- 
tions towards  them ;  and  consequently  that 
the  owners  of  domestic  animals  will  keep 
them  at  home,  where  alone  they  belong, 
and  not  suffer  them  to  stray  upon  the  track 
of  a  railway  company,  unless  they  are  pre- 
pared to  incur  the  legitimate  hazards  of 
such  an  exposure.  But  when  a  railway 
company  finds  cattle  upon  its  track,  it  is 
bound  to  avoid  damage  to  them,  if  practi- 
cable, by  the  same  degree  of  effort  that 

649  a  prudent  *owner  of  the  cattle  would 
be  expected  to  do,  properly  consider- 
ing the  hazard  both  to  the  train  and  the 
cattle.  And  the  proper  enquiry  in  such  a 
case  is,  whether  the  agents  of  the  company 
exercised  reasonable  and  proper  care  in 
running  their  engine,  to  avoid  injury  to 
the  cattle  of  the  plaintiff."  These  obser- 
vations appear  to  be  very  reasonable. 

But  the  cases  just  cited  from  the  Penn- 
sylvania, Vermont,  and  Ohio  reports,  were 
all  cases,  in  which  the  animals  destroyed 
or  injured,  were,  at  the  time,  going  at  large 
by  the  neglect  of  the  owner.    If,    in    such 
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cases,  the  agents  of  a  railroad  company  are 
bound  to  exercise  reasonable  and  proper 
care  in  running  their  engine,  to  avoid  in- 
jury to  animals  on  the  track,  a  fortiori  are 
they  bound  in  such  a  case  as  the  one  now 
under  consideration,  in  which  the  plaintiff 
was  guilty  of  no  neglect  in  regard  to  his 
horses  getting  on  the  railroad ;  in  which, 
when  they  got  upon  the  road,  they  were 
grazing  upon  his  own  land  through  which 
the  railroad  runs^  as  it  was  lawful  for  them 
to  do ;  in  which  he  had  used  every  reason- 
able precaution  to  prevent  them  from  get- 
ting on  the  road,  by  erecting  and  keeping 
up  good  fences  and  gates,  and  providing 
proper  fastenings  for  the  gates,  and  in 
which  they  got  through  one  of  the  gates 
and  upon  the  road,  in  the  night  time  and 
without  his  default.  Two  of  these  horses 
having  been  killed  and  another  disabled, 
in  consequence  of  the  neglect  of  the  engi- 
neer of  the  defendants,  in  not  exercising  rea- 
sonable and  proper  care  in  running  the 
engine  to  avoid  such  injury,  we  are  clearly 
of  opinion  that  the  defendants  are  liable 
to  the  plaintiff  for  the  damage  thus  sus- 
tained by  him. 

We  do  not  mean  to  decide,  because  the 
question  does  not  arise  in  this  case,  whether 
and  to  what  extent  and  under  what  circum- 
stances, a  railroad  company  is  liable  for 
damage  done  to  stock  which  happens 
650  to  be  upon  the  railroad  *at  the  time 
by  the  default  of  the  owner  of  such 
stock.  It  will  be  time  enough  to  decide 
that  question  when  it  arises.  We  mean 
only  to  decide,  that  in  this  case,  in  which 
the  horses  of  the  plaintiff,  when  they  were 
killed  and  disabled,  happened  to  be  upon 
the  defendant's  railroad  without  any  fault 
on  the  part  of  the  owner,  the  defendants 
were  bound  to  use  reasonable  and  proper 
care  in  running  their  engine  to  avoid  injury 
to  the  said  horses;  that  they  neglected  to 
use  such  care,  in  consequence  of  which  the 
damage  was  done  of  which  the  plaintiff 
complains;  and  that  therefore  he  has  a 
right  to  recover  in  this  action. 

If  there  be  any  public  prejudice  against 
railroad  companies  in  controversies  of  this 
kind,  which  tends  to  prevent  them  from 
obtaining  justice,  as  is  sometimes  said  to 
be  the  case,  it  can  hardly  be  necessary  to 
say  that  certainly  this  court  does  not  par- 
ticipate, in  any  degree,  in  such  prejudice. 
Railroads  are  of  great  public  utility,  and 
indeed  are  now  indispensable,  as  means  of 
travel  and  of  commerce.  Those  who  con- 
struct them  ought  to  be  regarded  as  public 
benefactors* ;  and  at  all  events  their  owners 
are  entitled  to  have  their  just  and  equal 
rights  secured  to  them  by  law,  and  by  the 
action  of  courts  and  juries.  They  are 
charged  with  the  duty  of  carrying  safely, 
the  passengers  whose  lives  are  entrusted  to 
their  care;  and  as  they  are  held  by  law  to 
a  strict  accountability  for  the  faithful  dis- 
charge of  this  duty,  which  is  one  of  para- 
mount importance,  they  ought  not  to  be 
prevented  from  properly  performing  it,  by 
having  to  use  means  to  avoid  injuring  cat- 
tle which  may  happen  to  be  upon  the  road. 


But  subject  to  this  paramount  duty  of  tak- 
ing care  of  the  passengers  under  their 
charge,  it  is  also  their  duty  to  be  careful 
to  avoid  injury  to  stock  which  may  happen 
to  t>e    upon  their  road ;  at  least  when  then 

without  the  fault  of  the  owner  of  such 
651      stock.     Fortunately  *for   all    parties 

concerned,  the  means  proper  to  be 
used  to  avoid  injury  to  such  stock,  are 
generally  the  best  means  that  can  be  used 
for  the  safety  of  the  passengers. 

We  are  of  opinion  that  the  judgment  of 
the  Circuit  court  is  erroneous,  and  ought  to 
be  reversed,  and  judgment  rendered  for  the 
plaintiff  on  the  demurrer  to  evidence. 

The  judgment  was  as  follows : 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  judgment  of  the  said  Circuit  court 
upon  the  demurrer  to  evidence  in  the  said 
record  mentioned,  is  erroneous.  Therefore 
it  is  considered  that  the  same  be  reversed 
and  annulled,  and  that  the  defendant  in  er- 
ror do  pay  to  the  plaintiff  in  error  his  costs 
by  him  about  his  appeal  in  this  behalf  ex- 
pended. And  this  court  now  proceeding  to 
pronounce  such  judgment  upon  the  said 
demurrer  to  evidence  as  the  said  Circuit 
court  ought  to  have  pronounced — it  further 
seems  to  the  court  that  the  matter  shown 
in  evidence  to  the  jury  is  sufficient  in  law 
to  maintain  -the  issue  on  the  part  of  the 
plaintiff.  Therefore  it  is  considered  by  the 
court  that  the  plaintiff  recover  against  the 
defendant  five  hundred  dollars  with  interest 
thereon  to  be  computed  after  the  rate  of  six 
per  centum  per  annum,  from  the  9th  day  of 
November  1869,  till  payment,  the  damages 
by  the  jury  in  their  verdict  assessed,  and 
also  his  costs  by  him  about  his  suit  in  this 
behalf  expended.  And  the  said  defendant 
in  mercy,  &c. 

Judgment  reversed. 


652  *Strother  &  alt.  v.  Hull  &  alt. 

June  Term,  1878,  WytheviUe. 
Absent— MoNCUBX,  P.,  and  Staplss,  J. 

I.  Property  off  Testator  Used  by  Adoifailstntsr- 
Destroyed— LlaMlity  of  Administrator.— An  admin- 
istrator eta.  lives  In  the  dweUlnff  house  of  his 
testator,  and  a  part  of  the  fumttare  is  retained 
and  used  by  him,  until  it  is  consumed  by  flreirltli 
the  house.  Thouirh  he  had  with  him  the  younger 
children  of  the  testator,  for  whose  board  he  was 
paid,  the  furniture  must  be  considered  as  harine 
been  taken  as  his  own,  and  he  must  account  for 
its  value. 

a.  Will— Constructton— Case  at  Bar.— In  ifti  H  dies, 
leavlnff  several  infant  children,  and  a  consider- 
able estate,  real  and  personal  He  directs  hy  his 
will,  that  on  the  marriage  of  his  eldest  danghter 
Ann,  she  shall  have  possession  of  the  home  place, 
if  she  will  keep  the  younffer  children  with  her. 
and  take  arood  care  of  them:  and  this  she  does. 
He  directs  his  executor  to  manage  his  estate  nntll 
1st  January.  IMl,  when  it  is  all  to  be  divided 
equally  among  his  children.  S,  the  hushand  of 
Ann,  becomes  adm'r  eta.,  takes  povession  of 
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tbe  estate,  and  does  not  invest  the  money,  nor 
does  be  settle  bis  administration  account    Held: 
I.  Same— 5aiBe— Same.— Ann  and  her  husband  were 
entitled  to  the  home  place  free  of  rent,  and  to  be 
paid  a  reasonable  board  for  the  yoan^er  children 
whilst  they  llyed  with  them. 
a.  Administrator  —  Quardiaa— Compound   Interest.— 
The  accounts  of  S,  as  administrator  c  t  a.,  up  to 
January  1st,  1861,  are  to  be  settled  as  guardian's 
accounts,  and  the  interest  to  be  comppunded; 
and  his  sureties  are  responsible  for  the  amount 
so  found  affainst  him  up  to  that  time. 
653       ♦a.  Sam»— 5ame— 5nme  — Thouirh  S  is  respon- 
sible after  the  1st  of  January,  1861,  for  com- 
pound interest  uxK>n  the  shares  of  such  of  the 
children  as  he  continued  to  act  for  as  guardian 
defado^  his  sureties  are  not  so  charffeable. 
4.  Same— Unsettled  Accounts— Comml— Ions.— S  not 
havinff  settled  his  accounts  as  adm'r,  and  show> 
Inff  no  sufficient  reason  for  his  failure  to  do  so,  is 
not  to  be  allowed  commissions,  except  upon 
receipts  after  January  1st,  I860. 
J.  'jnmn    '^aln  of  Land  as  Commlsstoner.- Prior  to 
January  1st,  1861,  land  left  to  two  of  the  sons,  who 
were  to  account  for  the  same  in  the  dlyislon,  was 
sold  under  a  decree  of  the  court,  by  S  as  commis- 
sioner, and  he  was  decreed  to  hold  the  proceeds  as 
part  of  the  assets  of  his  testator's  estate.    His  offi- 
cial bond,  in  fact,  covered  only  the  personal  assets. 


I.  3nme  Same  AdmlnUtratton  Account.— The  pro- 
ceeds of  the  sale  of  the  land  were  not  in  his 
hands  as  adm'r  c  t  a.,  and  should  not  be  brouffht 
Into  his  administration  account 

a.  Same— Same— UaMllty  of  Sureties.*— But  in  no 
case  are  the  sureties  responsible  for  them,  as 
their  bond  did  not  cover  the  real  estate. 

3*  Same— Same— Commlsslons.1^S  is  entitled  to  his 
commissions  as  commissioner  on  the  proceeds  of 
this  sale,  viz:  five  ver  cent,  on  the  first  8800,  and 
two  ptr  cent  on  the  balance. 

4.  .Sanui  *^UMi  ffciHlemeutofAcconnts.—In  settling 
his  account  as  to  the  proceeds  of  this  land,  the 
mode  stated  in  HumgthrtVB*  adm*r  <t  <U$,  v.  Carter  db 
als.,  is  to  be  pursued. 

4.  BUI  In  Bqnity— No  Damages  Claimed— Liability  of 
Administrator.— The  bill  by  the  devisees  n6t  claim- 
ing damages  for  injury  done  to  the  fences  and 
building  on  the  land,  S  cannot  be  subjected  to  the 
payment  of  such,  either  in  his  accoimt  as  adm'r  or 
with  the  devisee. 

S*  Amount  Due  Deceased  Child  Bears  Interest  from 
Her  Death.— One  of  the  children  having  died  in 
1868,  the  amount  found  due  to  her  by  the  admin- 
istrator, should  bear  interest  from  the  date  of 
her  death. 

554  *6.  Errors— Correctable  In  Lower  Court— Ap- 
pellate Practice. t— The  interest  of  the  de- 
ceased child  is  divided,  and  the  share  of  each  of 
the  survivors  is  credited  to  them   in  their  ac- 

*AdmlnUtrators— Liability  of  Sureties.— See  foot- 
note  to  Murphy  v.  Carter,  23  Gratt  477. 

tPMndarles— Commissions.— As  to  when  a  fiduci- 
ary is  entitled  to  his  commission,  see  the  principal 
case  cited  in  Moses  v.  Hart,  26  Gratt  796,  and  foot" 
notei  Crigler  v.  Alexander,  88  Gratt  674,  and  foot- 
note; Trevelyan  v.  Lofft  88  Va.  148. 1  S.  E.  Rep.  001; 
Robertson  v.  GiUen waters,  85  Va.  119,  7S.  £.  Rep. 
f78:  Hescht  v.  Calvert  88  W.  Va.  281,  9  S.  £.  Rep.  04. 

tBrrora  Correctable  In  Lower  Court— Appellate  Prao- 
ties.— As  to  what  will  be  done  In  the  appellate  court 


counts  with  the  administrator.  The  final  de- 
cree, after  giving  to  each  the  amount  reported 
by  the  commissioner,  gives  each  a  further  decree 
for  his  and  hershareof  the  estate  of  the  deceased 
child.  This  is  an  error,  which  might  have  'been 
corrected  by  motion  to  the  Circuit  court  under 
the  statute,  Code,  ch.  181,  S  6,  p.  748;  and  this  court 
would,  therefore,  dismiss  the  appeal,  or  correct 
and  affirm  it  with  costs,  to  the  appellees,  if  there 
was  no  other  error. 

This  was  a  suit  in  equity  instituted  in 
July,  1866,  in  the  Circuit  court  of  the  county 
of  Smyth,  and  afterwards  transferred  to 
the  Circuit  court  of  the  county  of  Tazewell, 
by  D.  D.  Hull  and  six  others,  children  oi 
Thomas  T.  Hull,  deceased,  against  Wade 
D.  Strother,  adm'r  de  bonis  non  with  the 
will  annexed  of  said  Thomas  T.  Hull,  and 
his  sureties,  for  a  settlement  of  his  ac- 
counts,  and  the  distribution   of  the  estate. 

Thomas  T.  Hull  died  in  1854,  having 
made  his  will,  which  was  duly  admitted  to 
probate  in  the  County  court  of  Smyth.  He 
left  eight  children,  all  of  them  infants  un- 
der the  age  of  twenty-one  years. 

By  the  1st  item  of  his  will  he  directed 
that  all  his  personal  estate  should  be  imme- 
diately sold,  except  so  much  as  in  the  opin- 
ion of  his  executor  will  be  necessary  for 
the  immediate  use  of  his  children  in  gen- 
eral, and  except,  also,  such  things  as  in  his 
opinion  will  be  expedient  for  either  of  my 
oldest  children  to  keep  at  appraisement 
price.  And  out  of  the  money  arising  from 
said  sale,  all  his  debts  and  funeral  expenses 
were  to  be  paid. 

By  s.  2,  he  says:  My  home  farm,  that  is, 
the  land  I  bought  of  Blessing,  and  the 
poor-house  tract,  be  kept  and  used  for  the 
benefit  of  raising  my  children,  so  far  as  my 
executor  may  think  practicable,  and  so 
long  as  they  may  be  kept  together  on 
655  said  farm.  I  hope  my  aunt,  *Mrs. 
Denton,  will  remain  with  my  family, 
and   be  to   them   as  she  has  been  to  me,  a 

mother 

It  is  further  my  will  that  so  soon  as  my 
daughter,  Ann,  shall  marry,  she  shall  have 
the  use  and  benefit  of  my  said  home  farm, 
by  her  taking  special  care  of  the  younger 
portion  of  the  family  as  members  of  her 
family,  unless  my  executor  shall  see  fit,  in 
his  discretion,  to  charge  more  for  said  land, 
and  whenever  he  shall  see  fit  to  remove 
them  for  their  benefit  to  school;  then  I 
wish  the  said  farm  so  managed  as  he  may 
think  best  for  the  benefit  of  my  children  up 
to  the  1st  of  January,  1861,  then  I  desire 
that  my  daughter,  Ann,  shall  have  my  said 
home   farm,    if  she   is  living  at  that  time. 

By  the  3d  and  4th  clauses  of  the  will  he 
directs  certain  lands  therein  mentioned 
shall  be  used  in  the  discretion  of  his  execu- 
tor, for  the  benefit  of  all  his  children,  until 
the    1st  of   January,     1861.     And    then   he 

gives   that   mentioned    in   the  3d  clause  to 

. I 

concerning  errors  which  might  have  been  corrected 
in  the  court  below,  see  Tyree  v.  Donnally,  9  Gratt 
87;  Lewis  v.  Arnold,  18  Gratt  486;  Gunn  v.  Turner, 
21  Gratt  886;  Dickinson  v.  Clement  87  Va.  41,  12  S.  E. 
Rep.  106;  Flynn  v.  Jackson,  98  Va.  846,  28  S.  £.  Rep.  U 
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his  daughter  Nancy  Jane,  and  that  men- 
tioned in  the  4th  clause,  called  the  Miller 
and  Kesner  lands,  to  his  two  sons,  David 
and  John.  And  as  he  was  sued  for  the 
Miller  farm,  he  directs,  if  that  is  lost, 
David  shall  have  the  Kesner  farm.  His 
other  real  estate  he  directs  to  be  sold  imme- 
diately after  his  death. 

By  the  8th  clause  of  his  will  he  desires  all 
his  children  to  be  liberally  educated  and 
equally  at  the  expense  of  his  estate. 

Item  9.  I  desire  that  on  the  1st  of  Janu- 
ary, 1861,  all  my  effects,  lands,  property, 
money,  &c. ,  be  valued,  and  all  my  children 
be  made  equal.  Those  receiving  property 
amounting  to  more  than  their  shares  will 
then  refund,  as  all  shall  be  equal  in  my 
estate,'  as  they  are  all  equal    in  my  regard. 

In  the  10th  clause,  after  directing  that  if 
one  of  his  children    to   whom    he  has 

656  devised  lands,    shall  die   before  *the 
1st  of  January,  1861,    the   same  shall 

be  assigned  to  some  other  of  his  surviving 
children,  he  adds :  I  authorize  the  County 
court  of  Smyth  to  appoint  three  valuers 
and  commissioners  to  value  and  divide  my 
estate  aforesaid,  so  as  to  make  my  children 
equal;  and  I  empower  them,  in  the  event 
contemplated  in  this  clause,  to  decide  to 
whom  of  my  surviving  children  the  lands 
shall  be  assigned. 

And  by  the  16th  clause,  his  executor  was 
authorized  to  loan  at  interest  any  funds  of 
his  estate  till  necessary  for  distribution. 

James  W.  Sheffey  was  appointed  executor 
of  the  will,  and  he  qualilied  and  continued 
to  act  as  such  until  1854,  when  Wade  D. 
Strother  having  married  Ann,  the  eldest 
daughter  of  the  testator,  Sheffey  procured 
himself  to  be  removed,  and  Strother  qual- 
ified as  administrator  de  bonis  non  with  the 
will  annexed,  giving  a  bond  which  only 
covered  the  personal  estate ;  and  he  received 
from  Sheffey  all  the  assets  in  his  hands, 
amounting  in  notes  to  a  little  upwards 
of  $12,000,  and  in  property  appraised  at 
$500.55. 

Upon  the  marriage  of  Strother  with  Ann, 
the  eldest  daughter  of  Thomas  T.  Hull, 
they  took  up  their  residence  at  the  home 
farm,  mentioned  in  the  second  clause  of  the 
testator's  will,  and  took  charge  of  the 
younger  children,  who  were  kept  with 
them,  and  were  cared  for  by  them  in  the 
manner  contemplated  by  their  father. 

In  March  1860  David  D.  Hull,  being  then 
over  the  age  of  twenty-one  years,  filed  his 
bill  in  the  Circuit  court  of  Smyth  county, 
against  John  N.  Hull,  then  an  infant,  and 
the  other  devisees  of  Thomas  T.  Hull,  ask- 
ing the  court  to  decree  a  sale  of  the  land 
devised  to  himself  and  John  N.  Hull ;  and 
in  April  1860  the  court  made  a  decree  ap- 
pointing Wade  D.  Strother  to  sell  the 

657  *same,  upon  the   terms  of  one-half  of 
the  purchase  money  to  be  paid  on  the 

1st  of  January  1861,  and  the  other  half  on  a 
credit  until  the  12th  of  January  1864,  with 
interest  payable  semi-annually ;  when  John 
N.  would  have  arrived  at  the  age  of  twenty- 
one  years.  In  September  the  commissioner 
reported  he  had  sold   the  land  on  the  terms 


of  the  decree  to  Robert  Goolsby  for  $12,200: 
and  in  the  same  month  the  court  confirmed 
the  sale,  and  directed  Strother  to  collect  the 
first  bond  of  Goolsby  and  hold  the  proceeds 
thereof,  after  defraying  the  expenses  of 
sale,  as  assets  in  his  hands  as  the  adm'r  de 
bonis  non  of  Thomas  T.  Hull,  deceased; 
and  upon  the  receipt  of  this  money  to  con- 
vey the  land  to  Goolsby  with  special  war- 
ranty, reserving  a  lien  on  the  land  for  the 
payment  of  the  second  bond.  And  this  was 
the  last  order  made  in  the  cause,  except  to 
continue  it  on  the  docket. 

In  September  1860  the  County  court  of 
Smyth,  in  pursuance  of  the  S^h  and  10th 
clauses  of  T.  T.  Hull's  will,  appointed  John 
M.  Preston  and  two  others,  valuers  and 
commissipners  to  value  and  divide  accord- 
ing to  the  provisions  of  the  will,  his  estate 
real  and  personal  on  the  1st  day  of  January 
1861,  taking  the  balance  which  should  be 
found  due  in  the  hands  of  Strother,  as  ad- 
ministrator of  T.  T.  Hull,  into  the  calcula- 
tion, as  it  should  be  exhibited  upon  his 
settlement,  which  a  commissioner  of  the 
court  was  directed  to  make. 

The  account  of  the  administrator  not  hav- 
ing been  settled,  the  commissioners  pro- 
ceeded to  value  the  land  devised  to  each  of 
the  children,  except  that  devised  to  David 
D.  and  John  N.  Hull,  and  returned  their 
report  to  the  court. 

In  March  1867,  Strother  filed  his  answer 
in  this  cause ;  and  the  court  made  a 
658  decree  directing  Joseph  *W.  Caldwell 
to  settle  the  administration  acconnt 
of  Strother.  And  in  August  1867  another 
order  was  made  directing  Strother  to  de- 
liver possession  of  the  land  devised  to  the 
testator's  daughter  Nannie,  to  her  and  her 
husband  John  B.  Smith.  After  Nannie  J. 
Hull,  came  of  age  she  contracted  in  April 
1861  to  sell  a  part  of  the  land  devised  to 
her,  to  W.  D.  Strother,  for  the  sum  she 
would  have  to  acount  for  to  the  estate  of 
her  father,  with  interest  thereon  from  the 
1st  of  January  preceding.  She  married  in 
November  1861,  and  afterwards  Strother  re- 
scinded the  contract  with  her  husband  John 
B.  Smith,  and  delivered  to  him  the  agree- 
ment :  but  the  land  stiU  remained  in  his 
possession. 

In  March,  1868,  the  commissioner  re- 
turned his  report.  He  brought  down  the 
administration  account  to  January  1st,  1861, 
and  in  it  he  charged  the  administrator  with 
rents  of  the  land  devised  to  the  children, 
including  the  home  place  left  to  his  wife 
Ann;  and  also  for  waste  of  fences  and 
buildings  $133.25,  and  for  furniture  unap- 
praised,  which  was  retained  in  his  house, 
and  was  destroyed  when  his  bouse  was 
burned,  $230,  and  stated  the  account  as  a 
guardian's  account,  compounding  the  inter- 
est ;  and  the  administrator  not  having  set- 
tled his  accounts  as  required  by  the  statute, 
he  allowed  him  no  commissions;  and  he 
reported  a  balance  due  from  the  adminis- 
trator of  $14,525. 

On  the  1st  of  January,  1861,  he  brought 
together  the  whole  estate,  charging  the 
land  of  David  and  John,  sold  to  GHM>lsby,  at 
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$12,200,  and  the  other  lands  at  the  prices 
fixed  upon  them  by  Preston,  &c. ;  and  he 
then  credited  him  with  the  price  of  the  land 
devised  to  his  wife  and  Mrs.  Smith,  with 
$4,000  paid  to  D.  D.  Hull,  by  his  order 
on  Goolsby,  and  $6,100  to  John  N. 
Hull's  guardian,  note  of  Goolsby,  and 
he    reported   the   balance    due   from 

659  *Strother  $16,625.     The  commissioner 
then  stated  an  account  with  each   of 

the  children.  One  of  them,  Mary  C.  Hull, 
had  died  in  January,  1862;  and  ascertain- 
ing the  amount  due  to  her  at  that  date,  to 
be  $5,250,  he  divides  this  sum  among  the 
surviving  children,  to  each  $750;  and  he 
brings  this  sum  into  their  several  accounts, 
and  charges  the  administrator  with  it,  and 
with  interest  thereon  from  the  date  of  her 
death.  In  the  account  with  Smith  and 
wife,  he  charges  Strother  with  the  rent  of 
her  land  during  the  whole  period  from  Jan- 
uary, 1861,  including  the  time  he  held  it 
under  his  purchase  from  Mrs.  Smith ;  and 
he  charges  him  also  with  $235.63,  amount 
estimated  for  waste  of  fences  on  this  land 
since  1860.  These  individual  accounts  seem 
to  be  settled  on  the  principle  applicable 
to  the  accounts  of  executors  and  adminis- 
trators, as  to  the  interest ;  except  that  of 
Henry  B.  HuU,  who  was  a  minor  when  the 
suit  was  brought,  in  which  the  interest  is 
compounded. 

The  defendants  filed  fifteen  exceptions  to 
the  commissioner's  report.  The  first  was 
to  the  charge  of  $230,-  for  furniture  unap- 
praised.  This  furniture  remained  in  the 
house  and  was  used  by  the  defendant,  and 
was  consumed  when  the  house  ^as  burned. 
In  his  answer  he  admitted  he  should  be 
charged  with  it.  The  fifth  exception  was 
to  the  charges,  $133.25,  for  waste  of  fences 
and  buildings,  on  the  ground  that  nothing 
of  this  sort  is  claimed  by  the  bill,  or  justi- 
fied by  the  decree  for  the  account.  The 
eighth  exception  is  to  the  disallowance  of 
commissions.  The  tenth  is  to  the  charge 
of  rent  of  Nannie  J.  Hull's  land,  whilst  he 
held  and  claimed  the  same  as  purchaser. 
The  eleventh  is  to  the  charge  of  $235.63  as 
damages  to  the  said  land,  on  the  same 
grounds  stated  in  the  fifth  exception.  The 
thirteenth  and  fourteenth  exceptions  were 
to  scaling  payments  made  to  merchants  for 
goods  furnished  to  four  of  the  chil- 

660  dren,  on  the  ground  *that   they  were 
bought  at  the  old  prices ;  though  they 

were    paid  for  with   Confederate  currency. 

The  plaintiffs  also  filed  exceptions  to  the 
report.  First.  Because  the  charge  of  $230 
for  unappraised  furniture  is  too  small,  be- 
ing less  than  testified  to  by  the  witnesses. 
Fifth :  Because  he  has  allowed  the  adminis- 
trator for  board  for  the  younger  members 
of  the  Hull  family,  prior  to  1861,  and  has 
charged  him  with  rents  of  the  home  farm, 
contrary  to   the  provisions  of  the  will. 

The  cause  came  on  to  be  heard  on  the  31st 
of  March,  1871,  when  the  court  sustained 
the  fifth,  eighth,  tenth  and  eleventh  excep- 
tions of  the  defendants,  and  overruled  all 
the  rest,  and  also  all  the  exceptions  of  the 
plaintiffs,    and   recommitted   the    report  to 


the  commissioner,  with  instructions  to  dis- 
allow the  charges  mentioned  in  the  fifth 
and  tenth  exceptions,  and  the  charge  for 
rent  upon  Mrs.  Smith's  land  after  the  1st 
of  January,  1861 ;  and  allow  any  other 
charges  against  Smith  and  wife  that  the 
administrator  might  prove;  and  to  allow 
five  per  cent,  commissions  on  his  disburse- 
ments. And  the  cause  was  transferred  to 
the  Circuit  court  of  Tazewell  county. 

The  commissioner  having  returned  his 
report,  to  which  there  was  no  exception,  at 
the  May  term  of  the  Circuit  court  of  Taze- 
well county,  Strother  presented  a  petition, 
in  which  he  asked  that  the  previous  decree 
might  be  opened,  upon  the  ground,  among 
others,  that  he  should  not  be  charged  with 
compound  interest,  because  that  from  the 
condition  of  the  country  from  1861  it  was 
impossible  for  any  fiduciary  to  have  col- 
lected and  reinvested  money  safely. 

The  cause  came  on  to  be  finally  heard  on 
the  9th  of  May,  1871,  when  the  court  re- 
fused to  allow  the  petition  of  Strother,  and 
confirmed  the  report ;  and  made  a  decree  in 
favour  of  Strother  against  Smith  and  wife, 
and  John  N.  Hull,  for  the  balances 
661  reported  against  them  ^respectively ; 
and  against  him  and  his  sureties  in 
favour  of  D.  D.  Hull,  Ellen  V.  Hull,  Pau- 
line A.  Hull  and  Henry  B.  Hull,  for  the 
amounts  reported  to  be  due  them  Respec- 
tively ;  and  in  addition  decreed  in  favour  of 
all  the  plaintiffs  respectively,  each  for  the 
sum  of  $735.42  6-7,  with  interest  thereon 
from  the  1st  of  January,  1862,  that  being 
the  share  of  each  in  the  estate  of  Mary  C. 
Hull,  deceased.  And  from  this  decree 
Strother  and  his  sureties  applied  to  this 
court    for  an  appeal;  which  was  allowed. 

J.  W.  Johnston,  John  A.  Campbell  and 
Strother,  for  the  appellants. 

Gilmore,  for  the  appellee. 

BOULDIN,  J.,  delivered  the  opinion  of 
the  court. 

We  will  consider  the  questions  arising  in 
this  case,  in  the  order  in  which  they  have 
been  presented:  noticing,  first,  the  errors 
assigned  in  the  petition  for  an  appeal ;  sec- 
ondly, those  assigned  in  the  appellant's 
brief;  and  lastly,  the  errors  assigned  by 
the  appellees. 

The  first,  second  and  fifth  errors  relied 
on  in  the  petition  for  appeal,  have  been 
waived  by  the  appellants,  and  need  not, 
therefore,  be  further  considered. 

The  subject  of  the  third  assignment  of 
errors  is  the  charge  against  the  appellant 
Strother  of  $230,  being  the  estimated  value 
of  certain  household  furniture  belonging  to 
his  decedent's  estate,  which  was  retained 
by  him  to  his  own  use,  without  sale  or  ap- 
praisement. We  think  there  was  no  error 
in  this  charge.  It  is  certainly  true  that 
this  property,  or  the  greater  part  thereof, 
was  destroyed  in  the  year  when  the  appel- 
lant Strother' s  house  was  consumed  by 
fire ;  but  it  is  also  true  that  when  destroyed, 
it  must  in  law  be  considered  to  have  been 
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Strother's  property.     It  had  been  held 

662  and  used  by  him  *down  to  that  time, 
for  his  own  use  and  benefit,   as  part 

of  the  furniture  of  his  house,  and  not  for 
the  benefit  of  his  testator's  estate.  True,  a 
portion  of  the  family  of  the  testator  lived 
with  him  as  members  of  his  family ;  but 
they  lived  with  him  as  regular  boarders, 
were  charged  as  such,  with  a  fair  and  rea- 
sonable board;  and  certainly  should  not, 
when  thus  paying  board,  be  expected  to  aid 
in  furnishing  the  house.  Besides,  the  ap- 
pellant Strother  himself,  admits  in  his 
answer  that  he  is  responsible  for  the  value 
of  that  furniture;  that  it  is  properly 
chargeable  to  him;  and  the  real  contro- 
versy in  the  court  below,  was  not  as  to  his 
liability,  but  as  to  the  amount  and  value 
of  the  furniture.  To  that  point  chiefly 
were  the  proofs  in  the  court  below  directed, 
and  the  value  was  fixed  by  the  commis- 
sioner at  $230.  This  sum  is  less  than  the 
estimated  value  of  the  property  by  the  tes- 
timony in  the  cause,  except  that  of  Strother 
himself,  and  about  fifty  dollars  less  than 
its  appraised  value  when  retained  by  Mr. 
Sheflfey,  the  executor,  as  appears  from  the 
appraisement.  Under  such  circumstances 
we  cannot  regard  the  charge  as  excessive ; 
and  the  exception  thereto  was  properly 
overruled. 

The  fourth  error  assigned  is,  that  it  was 
improper  and  illegal  to  charge  the  appellant 
Strother  with  compound  interest  in  the 
various  accounts :  That  he  was  acting  as 
personal  representative  of  the  testator  Hull, 
and  there  was  no  reason  in  this  case  to  de- 
part from  the  usual  and  well  established 
principle  on  which  such  accounts  are 
stated. 

There  can  be  no  doubt,  as  a  general  rule, 
that  executors  and  administrators  are  not 
to  be  charged  with  compound  interest ;  but 
it  is  as  well  established  that  this  general 
rule  will  be  modified  when  required  by  the 
nature  of  the  trust  or  the  express  terms  of 
the  will.  When  the  beneficiaries  are 
minors,    and  accumulation   for  their 

663  ^benefit    is  the    ruling    intention    of 
the   will,    compound   interest  will  be 

charged,  whether  the  fiduciary  be  an  exec- 
utor or  guardian.  He  will  be  treated  as 
having  done  what  it  was  his  duty  to  do, 
and  his  accounts  will  be  settled  as  a  guard- 
ian's accounts.  Garrett,  ex'or,  v.  Carr  & 
wife,  &c.,  1  Rob.  R.  196;  same  case,  3 
Leigh  407.  In  that  case,  1  Rob.  213,  Judge 
Allen  referring  to  the  case  of  Raphael  v. 
Boehm,  11  Ves.  R.  82,  said,  **the  direction 
was  to  take  an  account  against  the  executor 
(who  was  a  trustee)  with  a  computation  of 
interest  on  all  sums  received  by  him  while 
in  his  hands;  and  that  the  master  do  in 
such  computation  make  half-yearly  rests. 
The  object  of  the  direction  was  to  charge 
compound  interest.  Lord  Eldon  remarks 
in  that  case,  that  *where  there  is  an  express 
trust  to  make  improvement  of  the  money, 
if  he  will  not  honestly  endeavor  to  improve 
it,  there  is  nothing  wrong  in  considering 
that  he  has  lent  the  money  to  himself,  upon 
the  same  terms  upon  which  he  could   have  | 


lent  it  to  others;  and  as  often  as  he  ought 
to  have  lent  it,  if  it  be  principal,  and  as 
often  as  he  ought  to  have  received  it  and 
lent  to  others,  if  the  demand  be  interest, 
and  interest  upon  interest.'  And  in  an- 
other place,  *the  court  would  shamefnllj 
desert  its  duty  to  infants  by  adopting  a  rnle 
that  an  executor  might  keep  money  in  his 
hands  without  being  answerable  as  if  he 
had  accumulated."  And  Judge  Allen  goes 
on  to  say:  ''These  remarks  apply  with  great 
force  to  the  case  under  consideration,  where 
the  estate  was  considerable,  the  wanls 
young,  and  accumulation  for  their  benefit 
the  governing  intention  of  the  will."  This 
language  of  Judge  Allen  will  apply  with 
singular  pertinency  to  the  case  before  us, 
''where  the  estate  was  considerable,  the 
wardsj  or  beneficiaries,  young,  and  acca- 
mulation  for  their  benefit  is  the  governing 
intention  of  the  will."  The  learned  judge 
then    cites  a  decision  of  Chancellor 

664  Kent,  1  John*Ch.  R.  620,  "who  there 
held  that  if  an  executor  convert  trust 

moneys  to  his  own  use,  or  employs  them  in 
his  business  or  trade,  he  is  chargeable  with 
compound  interest." 

We  think  there  is  no  material  difference 
between  the  will  in  this  case,  and  that  in 
the  case  of  Garvett  v.  Carr :  that  under  each 
alike,  it  was  the  duty  of  the  executors  to 
improve  the  estate;  accumulation  for  the 
benefit  of  minors  being  the  "governing  in- 
tention of  the  will;"  and  that  compound 
interest  was  properly  charged  in  this  case 
down  to  the  1st  of  January  1861 ;  to  which 
period  the  executor,  as  such,  w^s  required 
by  the  tends  of  the  will,  to  keep  the  estate 
together  for  the  common  benefit  of  the  tes- 
tator's children.  Down  to  that  date  the 
account  of  the  appellant,  as  administrator, 
was  properly  stated  on  the  principle  of  the 
guardian's  account.  His  account  as  ad- 
ministrator should  have  been  then  closed, 
and  his  indebtedness  as  such  to  each  legatee 
ascertained ;  and  for  the  amounts  thus  as- 
certained, with  simple  interest  only,  ought 
his  sureties  as  administrator  to  be  held 
responsible,  subject  to  such  payments  as 
may  appear  to  have  been  thereafter  made 
by  him.  But  as  the  administrator  continued 
to  act  as  guardian  de  facto  of  a  portion  of 
the  testator's  children,  without  any  actual 
settlement  of  his  account  as  administrator, 
he  should  be  individually  charged  in  his 
accounts  with  such  children,  with  compound 
interest  in  each  case  until  the  determination 
of  the  assumed  guardianship. 

It  is  unnecessary  to  notice  the  sixth  as- 
signment of  error. 

The  objection  to  the  decree  of  the  court 
set  forth  in  the  seventh  assignment  of  error 
is  obviously  well  founded.  The  court  in 
entering  the  final  decree,  after  giving  to 
each  child  all  he  was  entitled  to  under  the 
accounts  as  corrected  and  approved  by 

665  the   court,     inadvertently    *added   to 
each  the  sum  of  $735.42  6-7  cents,  being 

amount  of  each  distributive  share  on  Mary 
C.  Hull's  estate,  alreadiy  included  in  the 
several  accounts.  This  error  is  obvious  on 
the  face  of  the  decree,    and  is  conceded  by 
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the  appellees'  counsel ;  but  it  is  contended 
that  the  mistake  is  one  which  could  have 
been  corrected  in  the  court  below  by  motion, 
under  the  5th  section  of  ch.  181,  of  the  Code, 
p.  743;  and  therefore,  that  it  is  not  the 
subject  of  an  appeal.  It  is  clearly  an  error 
coming  within  the  purview  of  that  statute ; 
and  were  it  the  only  error,  this  court  would 
either  dismiss  the  appeal  as  improvidently 
awarded,  or  correct  and  affirm  the  decree, 
with  costs  to  the  appellees.  But  as  it  will 
appear  in  the  sequel,  that  there  are  other 
errors  in  the  recoitJ,  for  the  correction  of 
which  it  will  be  necessary  to  send  the  case 
back  to  the  court  below,  it  is  proper  that 
this  error  should  be  noticed. 

We  come  now  to  the  errors  assigned  in 
the  appellant's  brief;  the  first  of  which  is, 
that  Mary  C.  Hull,  one  of  the  legatees,  died 
a  minor,  and  that  the  personal  representa- 
tive was  not  before  the  court.  It  was  cer- 
tainly irregular  to  proceed  to  the  distribution 
of  the  estate  of  Mary  C.  Hull  dec'd,  although 
she  died  a  minor,  intestate  and  unmarried, 
without  bringing  her  personal  representa- 
tive before  the  court ;  but  in  this  case  that 
would  have  been  the  merest  matter  of  form. 
All  the  parties  beneficially  interested  in  the 
estate  were  before  the  court ;  and  as  it  was 
not  pretended  that  there  were  outstanding 
debts  to  collect  or  to  pay,  other  than  the 
estate  in  the  hands  of  the  appellant  Strother, 
it  was  certainly  more  simple  and  less  ex- 
pensive to  proceed,  as  has  been  done  in  this 
case,  and  no  one  could  possibly  be  injured 
thereby.  The  court,  therefore,  would  not, 
if  no  other  error  existed,  reverse  and  send 
back  the  cause  for  this  mere  error  of  form 
relied  on  in  this  court  for  the  first 
666  *time ;  but  as  the  case  will,  for  other 
reasons,  be  sent  back  to  the  Circuit 
court,  the  personal  representative  of  Mary 
C.  Hull  will  be  there  made  a  party,  if  in- 
sisted on  by  the  appellant  Strother. 

The  court  is  further  of  opinion,  that  it 
was  error  to  charge  the  appellant  Strother 
with  the  rents  of  the  home  place.  It  is  very 
obvious  from  the  testator's  will,  that  it  was 
his  ruling  interest  and  earnest  wish  that 
his  younger  children  should  be  reared  and 
trained  under  home  influences :  and  to  effect 
that  object  he  provided  that  his  eldest 
daughter,  so  soon  as  she  should  marry, 
should  have  the  use  of  his  home  farm  on 
condition  of  **her  taking  special  care  of  the 
family,  as  members  of  her  family."  We 
understand  by  this,  that  the  testator  merely 
intended  that  the  eldest  daughter  should  ex- 
tend to  her  younger  brothers  and  sisters,  as 
members  of  her  own  family,  the  affectionate 
care  and  training  of  a  mother;  that  so  far 
as  she  was  able  she  was  to  be  a  mother  to 
them.  He  certainly  did  not  intend,  could 
not  have  intended,  that  this  labor  of  love 
imposed  on  his  daughter,  should  be  a  grave 
pecuniary  burden  on  her  future  husband ; 
and  thus  have  a  tendency  to  defeat  his 
cherished  wishes.  On  the  contrary,  he 
plainly  and  providently  intended  to  make  it 
to  the  interest  of  his  future  son-in-law,  to 
gratify  this  natural  desire  of  an  affectionate 
parent,  by  departing  in  that  particular  in- 


stance, from  the  general  scheme  of  his  wKl, 
and  making  to  his  eldest  daughter,  imme- 
diately on  her  marriage,  a  liberal  ad- 
vancement on  the  condition  named.  The 
advancement  made  was  appropriate  to  the 
testator's  purpose.  The  eldest  daughter 
was  to  have  on  her  marriage  the  home  place, 
there  to  keep  around  her  the  3'ounger  mem- 
bers of  the  family,  and  in  a  home  circle  to 
extend  to  them  the  tender  and  affectionate 
care  of  an  elder  sister;  second  only  to  the 
watchful  solicitude  of  a  mother's  love. 

667  This  priceless  *boon  the  testator  de- 
signed to  secure  to  his  orphan  chil- 
dren, not  by  imposing  on  his  future 
son-in-law  a  heavy  pecuniary  burden  which 
would  certainly  tend  to  defeat  his  object ; 
but  through  his  wife  to  confer  on  him,  a 
substantial  benefit.  That  he  regarded  it  a 
decided  benefit  is  evident  from  the  discre- 
tion vested  in  his  executor  to  terminate  the 
arrangement  whenever  he  might  think  it 
proper  to  charge  more  for  the  £irm.  Such 
a  provision  would  have  been  simply  absurd, 
had  the  testator  already  provided  in  his 
will,  that  his  son-in-law,  by  boarding  his 
family  of  children,  should  really  pay  about 
double  the  annual  value  of  the  farm ;  for 
such  the  board  of  the  children  has  been 
proved  to  be.  The  testator,  provident  and 
affectionate  as  he  appears  to  have  been, 
certainly  never  intended  that  all  the  anxie- 
ties of  the  mother  of  a  large  family  should 
be  cast  upon  his  young  daughter,  and  about 
one-half  the  expense  of  subsisting  his  chil- 
dren should  be  imposed  on  his  son-in-law, 
without  the  aid  of  one  cent  from  his  estate. 
Yet  such  would  be  the  practical  result  of 
the  construction  contended  for  by  the  ap- 
pellees; the  cost  of  boarding  being  about 
double  the  value  of  the  farm.  Our  opinion 
is,  that  the  home  place  was  to  be  an  advance 
to  the  testator's  eldest  daughter  on  her 
marriage,  free  of  charge,  on  condition  that 
she  should  extend  to  her  younger  brothers 
and  sisters  the  affectionate  care  of  an  elder 
sister  as  members  of  her  family,  at  her 
own  home,  where  they  were  in  other  re- 
spects to  be  supported  by  the  estate.  It 
has  not  been  attempted  to  be  shown  by  the 
testimony,  nor  has  it  been  suggested  in 
argument,  that  she  failed  in  any  respect, 
in  the  performance  of  this  duty;  on  the 
contrary,  it  has  been  abundantly  shown 
that  the  grave  responsibility  thus  early  cast 
upon  her,  was   bravely  met,  and  the  sacred 

trust  faithfully  performed. 

668  *We   think,    therefore,    that   it  was 
error  to  charge  the  appellant  Strother 

with  rent  for  the  home  place. 

It  was  error  also  to  blend  that  portion  of 
the  proceeds  of  the  Miller  and  Kesner  lands, 
not  paid  over  to  D.  D.  and  John  Hull,  with 
the  general  assets  of  the  estate.  These  lands 
were  specifically  devised  to  D.  D.  and  John 
Hull,  and  were  sold  under  a  decree  of  the 
court  of  Chancery  in  another  suit,  as  the 
property  of  those  devisees.  The  proceeds 
belonged  not  to  the  estate,  but  to  them, 
subject  only  to  the  duty  of  each  on  general 
division,  to  be  accountable  for  any  excess 
over  his  due  proportion  of  the  estate.     The 
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land  was  sold  bj  the  appellant  Strother  as 
commissioner  of  the  court;  and  although 
ordered  bj  the  court  in  that  case,  to  hold  a 
portion  of  the  proceeds,  as  assets  of  T.  T. 
Hull's  estate,  the  proceeds  were  never  prop- 
erly in  the  hands  of  the  appellant  Strother, 
as  administrator,  and  constituted  no  part 
of  the  assets  of  the  estate.  But  if  they 
were,  being  proceeds  of  land,  and  not  cov- 
ered by  the  bond  of  the  administrator  in 
this  case,  his  sureties  are  not  responsible 
for  his  administration  of  that  fund;. but  a 
separate  account  thereof  should  have  been 
taken  on  the  principles  established  by  this 
court,  at  its  present  term,  in  the  case  of 
Murphy's  adm*r&  als.  v.  Carter  A  als.,  not 
yet  reported.  The  bond  of  the  representa- 
tive was  the  same  in  that  case,  with  that 
in  this;  and  Judge  Anderson,  delivering 
the  unanimous  opinion  of  the  court,  says, 
of  the  sureties,  '^they  are  responsible  for 
the  true  and  faithful  administration  of  the 
personal  fund.  But  that  was  mixed  with 
the  proceeds  of  the  land  sales;  the  testator 
by  his  will  having  blended  both  into  one 
common  fund  for  the  payment  of  debts  and 
legacies.  And  the  sureties  of  the  admin- 
istrator are  only  bound  for  the  true  and 
faithful  administration  of  so  much  of  this 
common  fund  as  was  derived  from  the 
669  ^personal  estate.  The  administrator 
is  clearly  chargeable  with  the  whole 
amount  of  his  receipts,  whether  derived 
from  land  or  personalty:  but  such  is  not 
the  responsibility  of  his  sureties. "  He  then 
goes  on  to  ascertain  the  principles  on  which 
the  account,  in  such  case,  should  be  stated 
when  payments  have  been  made  \}y  the  ad- 
ministrator out  of  the  common  fund,  with- 
out designating  from  what  source  the 
pa3'ments  were  made;  and  he  holds  that 
where  **both  funds  were  so  mixed  and 
blended  that  it  cannot,  with  any  certainty, 
be  ascertained,"  out  of  which  fund  pay- 
ments were  made,  they  should  be  applied 
ratably  to  both,  in  proportion  to  the 
amounts  of  each  in  the  hands  of  the  ad- 
ministrator. This  rule,  we  think,  a  just 
and  equitable  one ;  that  it  should  be  applied 
to  this  case,  and  the  accounts  should  be 
reformed  accordingly. 

It  is  true  that  no  exception  raising  this 
question  was  taken  in  the  court  below,  nor 
has  it  been  raised  in  this  court ;  but  the 
error  being  apparent  on  the  face  of  the 
accounts,  it  is  proper  that  it  should  be 
noticed  and  corrected. 

The  3d,  5th,  6th  and  7th  points  in  the  ap- 
pellants' brief  have  been  already  disposed 
of  in  considering  the  errors  assigned  in  the 
petition. 

The  4th  objection  to  the  decree  is,  to  the 
charge  against  the  administrator,  of  inter- 
est on  the  estate  of  Mary  C.  Hull,  from  the 
day  of  her  death.  We  think  there  was  no 
error  in  the  charge,  under  the  circumstances 
of  this  case.  This  estate  was  a  balance  in 
the  hands  of  the  administrator,  due  and 
unpaid  to  Mary  C.  Hull  at  her  death,  and 
was  then  bearing  interest.  It  was  an  in- 
terest bearing  debt  against  the  administra- 
tor;   and   there   is    no   reason,    under  the 


circumstances  of  this  case,  why  the  amount 
of  one  year's  interest  on  his  debt,  or  anj 
'  part  of  it,  should  be  remitted  to  him. 
670  *This  brings  us  to  the  errors  as- 
signed by  the  appellees,  under  the  9th 
rule  of  the  court.  The  first  is,  that  the 
court  below  erred  in  allowing  commissions 
to  the  administrator,  he  having  wholly 
failed  to  settle  his  accounts,  until  compell^ 
so  to  do  by  dec«'ee  entered  in  this  caoae 
March  30th,  1867,  about  thirteen  years  after 
his  qualification. 

The    statute    in    force  during   the  entire 
period  of  the  transat^^ions  of  this  adminis- 
trator, and  applicable  to  personal  represen- 
tatives,  provides  that  ''any  such  fiduciary 
who  shall   wholly   fail   to  lay   before  such 
commissioner   a  statement   of  receipts  for 
any  year,  for  six   months  after  its  expira- 
tion, shall  have  no  compensation  whatever 
for  his  services  during  the  said  year. ' '  Code, 
ch.  132,  {  8,  p.  602.     There  are  some  excep- 
tions to   the   rule,    set  forth  in  the  statate, 
but  they  have  no   application    to  the  case 
before   us,    and   need   not  be  noticed.    The 
forfeiture  thus  prescribed  has  been  held  bj 
this   court    to   be   arbitrary  and  absolute; 
and,  therefore,  not  under  the  control  of  the 
courts.     6  Leigh  271 ;  3   Gratt.    113.     But  it 
has  been  argued,  that  the  forfeiture  should 
not    be   enforced   in  this  case,  because,  by 
the  amendatory  act  of  March  1,  1867,   Sess. 
Acts  1866-7,  ch.  279,  p.  704,  a  discretion  is 
allowed  the  courts  to  enforce   the  forfeiture 
or  not ;  that  the  allowance  of  commissions 
is  discretionary  with   the   courts.     Without 
enquiring  whether  that  amendment  should 
be  construed  to  have  a  retrospective  opera- 
tion— ^a  construction  not  favored  in   law— it 
is  enough  to  say  that  it  was  clearly  intended 
to   be   exercised    in   cases  in   which  there 
should    be   some   reasonable   excuse  for  the 
delay ;  to  cases  in  which,  under  all  the  cir- 
cumstances,   it  should  appear  unjust  and 
inequitable  to  exact  the  forfeiture.     Such  is 
not  the  case  before  us.     This  administrator 
was   not  prevented   from  the  discharge  of 
this   obvious  duty,    by   accident,    inadver- 
tence, or  other  extenuating  cause ;  bat 
671      *the  failure  occurred  from  a  deliberate 
purpose,    on    his    part,    formed   and 
avowed,  not  to  settle  under   the   provisions 
of  the  will  until  compelled  thereto  by  law. 
We  see  nothing  in  such  a  case  to  justify  the 
court  in  exercising  the  discretion  invoked, 
conceding  it  to  exist ;  and  we  are  of  opinion 
that  it  was  error  to  allow  the  administrator 
commissions  on   his   transactions   down  to 
the  1st  day  of  January  1860.     On  all  trans- 
actions subsequent  to  that   date,  he  should, 
under  the  operation  of  the  act  of   March  2, 
1866,  entitled  '*an  act  to  preserve  and  extend 
the  time  for   the   exercise  of  certain  civil 
rights  and   remedies,    and  of   the  seventh 
section  of  the   stay   law,"    be   allowed  the 
usual  commission ;  and  on  the  land  fund  he 
should  be  allowed  the  commission  prescribed 
by  law  for  special   commissioners  making 
judicial  sales,  viz :  5  per   cent,    on  the  first 
$300,  and  2  per  cent,  on  the  residue. 

The  court  is  further  of  opinion,  that  there 
was  no  error  in  refusing  to   charge  the  ad- 
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ministrator  with  damages  done,  or  alleged 
to  l>e  done  to  the  land  of  N.  J.  Smith ;  nor 
in  refusing  to  charge  him,  as  administra- 
tor, with  the  rents  of  that  land  whilst  in 
possession.  But  the  court  is  of  opinion 
that  the  appellant  Strother  should  be 
charged  individually,  in  his  account  with 
Mrs.  N.  J.  Smith,  with  such  rents,  he  hav- 
ing withheld  her  land  from  her  for  his  own 
use  until  compelled  to  surrender  the  same 
by  order  of  court. 

And  finally,  we  think  there  was  no  error 
in  adopting  the  valuation  of  the  home  place 
as  set  forth  in  the  report  of  Preston  and 
others. 

The  decree  of  the  Circuit  court  reversed, 
with  costs  to  the  appellants;  and  a  decree 
entered  in  accordance  with  the  principles 
above  declared. 

The  decree  was  as  follows : 

672  *The  court  is  of  opinion,  for  reasons 
stated  in  writing,    and  filed  with  the 

record,  that  the  Circuit  court  did  not  err  in 
charginj^  the  appellant  Strother  with  the 
sum  of  $230.00  for  the  furniture  of  his  tes- 
tator, retained  by  him;  nor  in  charging 
him,  in  the  same  character,  with  compound 
interest  down  to  the  1st  of  January,  1861, 
(after  which  time  he  is  to  be  charged  with 
like  interest  as  guardian  de  facto,  but  not 
as  administrator ;  and  for  such  interest  his 
sureties,  as  administrator,  are  not  to  be 
held  responsible;)  nor  in  charging  him 
with  interest  on  the  amount  due  Mary  C. 
Hull,  dec'd,  from  the  day  of  her  death ;  nor 
in  refusing  to  charge  him,  as  administrator, 
with  damages  to  the  land  of  N.  J.  Smith; 
or  with  rent  for  the  same ;  nor  in  adopting 
the  valuation  of  the  home  place,  reported 
by  Preston  and  others. 

But  the  court  is  further  of  opinion,  that 
the  Circuit  court  erred  in  the  following  par- 
ticulars, to  wit :  in  decreeing  to  the  several 
legatees  the  sum  of  $735.42  6-7  each,  in 
addition  to  the  amounts  reported  in  their 
several  accounts,  the  same  having  been 
already  included  in  said  accounts;  also,  in 
charging  the  appellant  with  rent  for  the 
home  farm;  also,  in  blending  the  proceeds 
of  the  Miller  and  Kesner  lands  with  the 
personal  estate.  These  funds  should  have 
been  kept  separate,  as  the  sureties  are  not 
responsible  for  the  proceeds  of  the  lands. 
Any  unpaid  balance  of  that  fund  is  an  in- 
dividual debt  of  the  appellant  Strother ;  and 
in  ascertaining  this  balance,  when  pay- 
ments have  been  made  out  of  the  blended 
fund,  with  no  means  of  showing  out  of 
which  they  were  made,  they  should  be  ap- 
plied ratably  to  both,  in  proportion  to  the 
amount  of  each  in  the  hands  of  the  admin- 
istrator. 

The  Courtis  further  of  opinion,  that  there 

was  error  in  allowing  to  the   administrator 

commissions   on    the   receipts  of  any  year 

prior    to    the   year   ending    the    first 

673  *day  of  January,  1861 ;  all   compensa- 
tion   for   his   services  for  those  years 

having  been  forfeited  by  his  failure  and 
refusal  to  settle  his  accounts  according  to 
law.  For  the  year  ending  as  aforesaid, 
and  after   that   time    he   is   to   be  allowed, 


under  the  operation  of  the  stay  law,  the 
usual  commission  on  his  receipts ;  and  on 
the  proceeds  of  the  Miller  and  Kesner  lands 
he  will  be  allowed  the  usual  commission  of 
a  special  commissioner,  viz :  5  per  cent,  on 
the  first  $300  and  2  per  cent,  on  the  residue. 

The  court  is  further  of  opinion,  that  the 
appellant  Strother  should  be  charged  in- 
dividually with  a  reasonable  rent  for  the 
land  of  N.  J.  Smith,  the  same  having  been 
held  by  him  for  his  own  use,  until  compelled 
to  surrender  it  by  order  of  court,  but  not 
with  damages.  An  account  of  these  rents 
will  be  taken ;  against  which  the  said  ap- 
pellant will  be  allowed  to  establish  any 
payment  or  legitimate  offset. 

The  court  is  further  of  opinion,  (although 
in  this  case  the  merest  matter  of  form,) 
that  it  was  irregular  to  distribute  the  estate 
of  Mary  C.  Hull,  dec'd,  without  having  her 
personal  representative  before  the  court,  if 
required  by  the  appellant;  and  should  he 
now  insist  on  it,  such  representative  should 
be  made  a  party. 

It  is  therefore  decreed  and  ordered  that 
the  said  final  decree  of  the  Circuit  court  of 
Tazewell  county,  and  all  previous  orders 
and  decrees  in  conflict  with  this  decree,  be 
reversed  and  annulled,  so  far  as  they  may 
conflict  herewith;  and  that  the  cause  be 
remanded  to  the  said  Circuit  court,  to  be 
further  proceeded  in,  according  to  the 
principles  of  this  decree. 

And  it  ic»  further  decreed  and  ordered  that 
the  appellees  do  pay  to  the  appellants  their 
costs  by  them  about  their  appeal  in  this 
behalf  expended. 

• 

Decree  reversed. 


674        ^Boyd's  Sureties  v.  Oglesby  &  als. 

June  Term,  1873,  Wythevllle. 
Absent— Staples,  J. 

I.  Administrators— Authority  off.— An  administrator 
is  invested  by  law  with  full  dominion  over  the 
assets,  and  with  full  discretion  for  the  liquidation 
and  settlement  of  all  claims  due  to  or  from  the 
estate.  He  may  make  settlements  and  compro- 
mises with  creditors,  and  (rive  them  confessions  of 
jndfirments. 

a.  Administrator  of  Deceased  Partner  —  Settlement 
with  Surviving:  Partner— Must  Be  Bona  PIde.— An 
administrator  of  a  deceased  partner  may  settle 
and  compromise  with  the  survlvingr  partner,  with 
a  view  to  the  interest  of  the  estate  he  represents. 
And  If  he  acts  fairly,  in  good  faith,  and  with  a  due 
refirard  to  the  interests  of  the  estate,  the  distribu- 
tees will  be  bound  by  his  acts,  and  he  will  be  pro- 
tected. 

3.  Same— Same— 5ame.— The  fairness  of  a  contract, 
like  all  Its  other  qualities,  must  be  judged  of  as  at 
the  time  it  was  entered  Into. 

4.  5ame— Same— Case  at  Bar.— The  administrator  of 
O,  a  deceased  partner,  who  had  the  sole  manasre- 
ment  of  the  business  of  the  concern,  is  employed 
by  G,  the  survivinfir  partner,  to  wind  up  the  part- 
nership affairs;  and  after  the  input  capital  is 
returned,  he  enters  into  a  contract  with  G  to  allow 
the  latter  a  certain  sum  for  his  share  of  the  net 
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profits:  and  O  relinquishes  to  the  administrator 
all  the  remaining  assets  of  the  partnership.  At 
the  time  this  contract  is  made  there  is  a  larffe 
claim  in  suit  against  one  of  the  debtors  of  the  flzm, 
who  sets  up  a  payment  of  $1,000  as  havlnff  been 
made  to  O;  but  which  he  had  not  entered  on  the 
books  of  the  concern;  and  this  contest  delays  the 
trial  of  the  case,  until  the  debtor  who  was  sol- 
vent when  the  contract  was  made,  becomes  insol> 
Tent:  and  then  the  credit  is  allowed  by  the  jury, 
and  a  verdict  and  judgment  for  the  balance 
Held: 

675  *'•  Verdict— Judgnent—Conditslve.— The  ver- 

dict and  Judflrment  is  conclusive  that  the 
debtor  was  entitled  to  the  credit. 
a.  Judpnent— Charted  to  Estate  of  Dooeasad  Partner. 

—It  beinff  owinff  to  the  conduct  of  O.  the  deceased 
partner,  that  the  administrator  and  surviving 
partner  were  not  infozmed  of  the  true  state  of 
the  account  when  the  contract  between  them 
was  made,  and  also  that  the  delay  in  the  suit 
occurred:  in  estimating  that  contract  the  estate 
of  O  is  to  be  charged  with  the  $1,000,  and  also  the 
amount  of  the  Judflrment. 
8.  Fldudarlfts— Commissions.*— The  amount  of  com 
missions  to  be  allowed  to  an  administrator  or 
executor  is  not  fixed  by  law.  and  thouflrh  five  per 
cent,  on  receipts  is  flrenerally  fallowed,  yet  this 
allowance  may  be  increased,  and  the  court  of 
probate  is  the  most  competent  tribunal  to  make 
the  allowance;  and  this  court  will  be  disinclined 
to  disturb  the  allowance,  especially  after  a  lonflr 
acquiescence  in  it  by  the  distributees  of  the 
estate. 

On  the  23d  of  October,  1835,  Nicholas  P. 
Oglesby  and  Robert  Gibbonj  entered  into 
partnership  for  the  purpose  of  carrying  on 
a  merchandising  business  at  the  town  of 
Kvesham,  in  the  county  of  Wythe,  which 
was  to  last  three  years.  Each  partner  was 
to  put  in  $4,000  as  capital  in  the  concern  ; 
and  for  any  other  sums  put  in  by  either  of 
them,  he  was  to  be  allowed  interest.  Og- 
lesby  was  to  have  the  whole  management 
of  the  business,  for  which  he  was  to  be 
allowed  $350  a  year ;  and  at  the  close  of  the 
partnership,  after  payment  of  debts  and 
expenses,  and  the  allowance  to  Oglesby, 
the  capital  furnished  by  each  partner  was 
to  be  returned  to  him;  and  the  net  profits 
to  be  equally  divided  between  them.  And 
it  was  agreed  that  the  money  on  hand  at 
the  termination  of  the  partnership  should 
be  applied,  first  to  pay  the  expenses,  then 
to  pay  the  capital  put  in,  first  paying  any 
overplus  of  capital  furnished  by  either, 
with  its  interest ;  and  the  balance  of  money, 
if  any,  should  be  equally  divided  between 
them ;  and  if  they  should  not  at  the  close 
of  the   partnership,    make  a  distribu- 

676  tion  *of  the  uncollected  debts,  Oglesby 
was  to  have  the  management  of  their 

collection;  but  either  partner  might  at  any 
time  after  the  expiration  of  the  three  years, 
require  a  division  of  said  debts. 

The  partnership  was   continued  until  the 
death  of   Oglesby.     He   died   intestate,    in 

♦See  Whitehead  v.  Whitehead,  85  Va.  878,  9  S.  E. 
Rep.  10:  Gregory  v.  Parker,  87  Va.  456. 12  S.  E.  Rep. 
801:  note  to  Strother  v.  Hull.  28  Gratt.  062,  4  Min. 
Inst  (2d  Ed.)  1872. 


February,  1838,  leaving  a  widow  and  four 
infant  children ;  and  the  widow  having  re- 
nounced her  right  to  administer  on  his 
estate  in  favour  of  Thomas  J.  Boyd,  he 
qualified  as  administrator  of  Oglesbj  in 
March ;  and  the  business  of  collecting  the 
debts  and  winding  up  the  business  of  the 
partnership  was  committed  to  him  by  Gib- 
bony,  the  surviving  partner. 

Boyd  seems  to  have  proceeded  with  great 
diligence  and  efficiency,  to  collect  the  debts 
due  to  the  partnership,  and  to  pay  the  debts 
they  owed.  The  former  were  numerous, 
and  generally  for  small  amounts,  nine- 
tenths  of  them  rangitig  from  twenty-five 
cents  to  fifty  dollars.  To  pay  the  debts  of 
the  concern,  he  borrowed  near  $5,000,  for 
which  he  bound  himself  personally;  by 
which  means  he  seems  to  have  prevented 
all  suits  by  the  creditors  of  the  partnership. 
He  sold  to  Gibbony  the  one-half  of  the 
goods  on  hand  to  which  Oglesby  was  en- 
titled ;  and  in  August,  1840,  Gibbony  being 
then  indebted  on  account  of  goods  received 
by  him,  in  the  sum  of  $2,213  89,  they  en- 
tered into  an  agreement,  by  which  Gibl>ony 
was  to  retain  of  that  sum,  $2,013  89,  in  fnll 
satisfaction  of  his  entire  interest  in  the  net 
profits  of  the  partnership;  and  in  consider- 
ation therefor,  he  surrendered  all  claim  to 
any  part  of  the  uncollected  funds  of  the 
partnership.  And  he  was  not  to  be  respon- 
sible for  any  debts  of  the  concern,  or  for 
the  failure  to  collect  any  part  of  any  due  to 
it,  except  for  one-half  of  so  much  as  George 
R.  C.  Floyd  should  obtain  credit  for,  on  an 
account  due  by  him  to  said  firm,  then 
677  in  suit  in  Wythe  *connty,  unless  Gib- 
bony could  show  that  by  law  Oglesbj 
should  lose  the  whole  of  such  credit. 

In  1842  commissioner  Mathews  settled  the 
accounts  of  Boyd  as  agent  of  Gibbony,  the 
surviving  partner,  and  also  as  administra- 
tor of  Oglesby.  In  the  first  account  it  ap- 
peared, that  including  the  money  he  had 
borrowed  to  pay  the  debts,  he  had  received 
up  to  March  1839,  $14,516  96 ;  and  including 
payments  of  part  of  the  money  he  had  bor- 
rowed, the  disbursements  amounted  to 
$14,097  89.  And  the  commissioner  allowed 
him  a  commission  of  five  per  cent,  on 
$16,324  74,  which  is  the  balance  of  receipts 
and  disbursements  for  the  year,  after  ex- 
cluding $12,290  14,  which  made  up  the 
money  he  had  borrowed  and  paid  back,  and 
moneys  collected  or  paid  by  Gibbony;  on 
which  no  commissions  were  allowed.  In 
the  year  ending  March  1840,  his  receipts 
were  $7,751  57,  and  his  disbursements  were 
$8,565  39;  but  there  was  included  in  these 
disbursements,  moneys  retained  by  Boyd, 
as  adm'r  of  Oglesby.  And  he  was  allowed 
5  per  cent,  commissions  on  $6,399  84,  which 
sum  was  the  balance  of  receipts  and  dis- 
bursements, after  deducting  the  sum  of 
$9,200  for  moneys  retained  by  Boyd  as 
above  stated,  that  being  double  the  sum  so 
retained.  From  March  11  to  August  1st 
1840,  when  Gibbony  and  the  administrator 
contracted  for  the  adjustment  of  the  part- 
nership accounts,  as  before  stated,  the 
receipts  were  $4,165  35,    including  the  debt 
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of  Gibbony  to  the  partnership,  and  the  dis- 
bursements including  the  moneys  retained 
by  the  administrator,  were  $4,165.35;  and 
the  same  commissions  were  allowed  on 
$1,836  48,  the  balance  after  deducting*  Gib- 
bony 's  debt,  and  the  amount  retained  by 
the  administrator. 
The  administration  account  of  Boyd  is 
stated  by  the  commissioner,   and  he 

678  brings  into  it  all  moneys  received  *by 
him,  whether  of  Oglesby's  individual 

estate,  or  from  the  partnership  effects,  and 
he  credits  the  administrator  with  the  pay- 
ments made  to  the  widow  and  guardian  of 
the  children ;  and  allows  him  five  per  cent, 
on  receipts  and  disbursements.  And  the 
account  shows  that  the  administrator  paid 
over  the  moneys  received  by  him,  to  the 
widow  and  guardian  as  fast  as  he  received 
it. 

In  April,  1858,  Jane  C.  Oglesby,  the 
widow  of  Nicholas  P.  Oglesby,  and  his  four 
children,  one  of  them  an  infant  by  his  next 
friend,  filed  their  bill  in  the  Circuit  court 
of  Wythe  county,  in  which  after  setting  out 
the  partnership,  the  death  of  Oglesby,  the 
qualification  of  Boyd  as  his  administrator, 
and  the  agency  of  Boyd  in  settling  up  the 
partnership  business,  and  the  settlement  of 
bis  accounts  by  commissioner  Mathews, 
they  say  that  in  the  conduct  and  manage- 
ment of  Boyd  in  his  agency,  and  in  the 
settlement  of  that,  apart  from  the  individual 
estate  of  Oglesby,  they  find  nothing  of 
which  they  propose  to  complain.  But  they 
do  object  to  the  purchase  made  by  said  Boyd 
of  Gibbony' s  interest,  after  returning  all 
capital  advanced,  and  allowing  him,  as 
surviving  partner,  the  sum  of  $2,013  89,  on 
the  score  of  net  profits ;  because  Boyd,  after 
returning  to  the  estate  of  Oglesby,  all  cap- 
ital stock  which  had  been  paid  in,  failed  to 
realize  for  the  benefit  of  the  estate  an 
amount  of  profits  equal  to  that  allowed  and 
paid  to  the  surviving  partner.  And  they 
object  further  to  the  allowance  of  five  per 
cent,  commissions  on  the  receipts  and  dis- 
bursements in  the  settlement  of  Boyd's 
account  of  his  administration  on  the  estate 
of  Oglesby.  And  making  Boyd  and  his 
sureties  and  Gibbony  defendants,  they  pray 
that  the  administration  account  of  Boyd  be 
surcharged  and  resettled  as  to  the  allowance 
of  $2,013  89  to  Gibbony,  and  the  commis- 
sions of  five  per  cent,  upon  receipts  and 
disbursements;  and  for  general  relief . 

679  *Gibbony    and   Boyd   answered  the 
bill.     They  both  relied  on  the  account 

settled  by  Mathews,  and  the  time  that  has 
since  elapsed,  as  forbidding  the  opening 
the  account  at  this  late  day.  Boyd  insisted 
that  he  had  authority  to  make  the  contract 
with  Gibbony,  and  that  it  would  have  been 
favourable  to  the  estate,  but  for  the  action 
of  Oglesby  in  relation  to  moneys  received 
by  him  on  Floyd's  debt,  and  of  which  Boyd 
was  not  informed  when  the  contract  was 
made.  He  insisted  further,  that  the  ques- 
tion of  his  commissions  had  been  well  con- 
sidered by  commissioner  Mathews,  when 
he  made  the  allowance;  and  indeed,  under 
all    the   circumstances  of  the   case,  was  a 


small  compensation  for  the  time,  labour,  and 
responsibility  which  he  was  subjected  to. 

In  September,  1859,  the  court  directed  a 
commissioner  to  take  an  account  of  Boyd's 
administration  upon  the  estate  of  Oglesby. 
And  subsequently  upon  application  by  the 
commissioner  to  the  judge  in  vacation,  for 
instructions  as  to  the  principles  upon  which 
the  account  should  be  stated,  he  was  directed 
to  ascertain  the  net  profits  realized  by  the 
firm  of  Oglesby  &  Gibbony,  and  what  pro- 
portion of  such  profits  Oglesby's  adminis- 
trator is  entitled  to,  and  charge  him  with 
such  amount;  and  that  he  allow  the  admin- 
istrator five  per  cent,  commission  on  re- 
ceipts; and  also  what  in  his  opinion  would 
be  a  reasonable  compensation  to  said  Boyd 
in  the  way  of  commissions,  if  in  his  opin- 
ion five  per  cent,  was  not  enough.  The 
accounts  already  settled,  so  far  as  they 
went,  to  be  taken  as  the  basis  of  his  settle- 
ment, with  the  foregoing  exceptions. 

In  February,  1867,  commissioner  Caldwell 
returned  his  report.  In  ascertaining  the 
net  profits  of  the  partnership,  he  disregarded 
the  contract  between  Gibbony  and  Boyd,  of 
August  1st,  1840 ;  and  holding  that  it  was 
the  duty  of  the  surviving  partner  to 
680  wind  up  the  business  ^without  com- 
pensation, he  struck  out  of  the  agency 
account  all  the  credits  for  commissions, 
and  added  these  amounts  to  the  balances  of 
net  profits ;  and  charged  the  administrator 
with  one-half  of  the  net  profits  so  ascer- 
tained. And  allowing  five  per  cent,  upon 
his  receipts,  charged  in  the  administration 
account,  and  $367.38  arrears  of  interest,  as 
an  additional  allowance,  he  reported  the 
administrator  to  be  indebted  to  the  estate 
of  his  intestate,  on  the  17th  of  February, 
1847,  in  the  sum  of  $2,008  93,  of  which 
$1,866  95  was  principal,  and  $522  21  is  in- 
terest. 

The  defendants  filed  twenty-six  excep- 
tions to  the  report ;  but  it  is  not  necessary 
to  state  all  of  them.  They  excepted,  first, 
to  the  agency  account,  because  no  such  ac- 
count was  directed  by  the  court;  and  be- 
cause the  bill  expressly  disclaimed  any 
intention  to  complain  of  that  account  as 
settled  by  comm'r  Mathews:  Again,  be- 
cause in  both  accounts  the  agreement  be- 
tween Gibbony  and  the  administrator  was 
disregarded:  Again,  because  the  commis- 
sions allowed  by  comm'r  Mathews  were 
disallowed  in  the  report;  and  no  com- 
pensation having  been  allowed  for  set- 
tling up  the  business  of  the  partnership: 
Again,  because  Oj^lesby's  estate  was  not 
charged  with  the  ft, 000  paid  to  him  by 
Floyd,  and  not  credited  to  the  partnership 
on  their  books.  There  were  further  excep- 
tions to  particular  items  of  charge  in  the 
administration  account,  some  of  which  were 
included  in  other  charges. 

In  relation  to  the  Floyd  debt  it  appeared 
that  George  R.  C.  Floyd  dealt  with  the 
concern ;  and  on  the  7th  of  March  1838  he 
owed  upon  his  account,  $2,417.10;  upon 
which  there  was  a  credit  on  the  books  of 
the  partnership,  of  $1,000  under  date  of 
April  23d  1837.     Floyd  insisted  that  he  hsid 
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paid  to  Ogflesby  the   further  sum  of  $1,000. 
In     July     1840     suit    was    instituted 

681  ^against  him  by  Gibbony  as  surviving 
partner,  in  the  Circuit  court  of  Wythe 

countj',  for  the  recovery  of  the  debt.  In 
this  suit  Floyd  claimed  credit  for  this  ad- 
ditional payment;  and  in  consequence  of 
this  dispute,  the  case  was  not  tried  until 
April  1842,  when  the  jury  allowed  the  credit 
claimed  by  Floyd,  and  rendered  a  verdict 
for  $427.83,  with  interest  from  the  12th  of 
August  1838 ;  and  the  judgment  was  accord- 
ingly. It  appears  further  that  Floyd  was 
good  for  the  money  in  1840;  but  when  the 
judgment  was  obtained  in  1842,  he  had  be- 
come bankrupt. 

The  cause  came  on  to  be  heard  on  the 
28th  of  March  1872,  when  the  court  held 
that  the  plaintiffs,  by  their  bill,  acquiesced 
in  the  account  rendered  of  the  partnership 
transactions  of  Oglesby  and  Gibbony,  in- 
cluding the  allowance  of  commissions  to 
the  defendant  as  agent  for  settling  the 
partnership  business;  and  therefore  sus- 
tained the  exception  to  the  disallowance  of 
these  commissions ;  and  overruling  all  the 
other  exceptions,  confirmed  the  report  in 
all  other  respects ;  and  directed  a  commis- 
sioner to  restate  the  account. 

The  account  as  restated  found  Boyd  to  be 
debtor  to  his  intestate's  estate,  on  the  17th 
of  February  1847,  in  the  sum  of  $1,199.75  of 
principal  and  $340.68,  of  interest.  And  the 
cause  coming  on  to  be  finally  heard,  on 
the  2d  of  April  1872,  the  court  confirmed 
the  statement  and  made  a  decree  in  favour 
of  the  plaintiffs  for  this  sum,  with  interest, 
against  Boyd  and  his  sureties.  And  there- 
upon the  representatives  of  two  of  the  sure- 
ties who  were  dead,  applied  to  this  court 
for  an  appeal ;  which  was  allowed. 

B.  R.  Johnston,  Gilmore  and  Baxter,  for 
the  appellants. 

J.  W.  &  J.  P.  Sheffey  and  Terry  &  Pierce,, 
for  the  appellees. 

682  ♦ANDERSON,     J.,    delivered     the 
opinion  of  the  court. 

In  April  1858,  the  widow  and  children, 
distributees  of  Nicholas  P.  Oglesby,  dec'd, 
filed  their  bill  in  chancery  in  the  Circuit 
court  of  Wythe  county,  against  Thomas  J. 
Boyd,  administrator  of  said  Oglesby,  and 
his  securities,  and  Robert  Gibbon}^,  surviv- 
ing partner  of  Oglesbj'^  &  Gibbony.  The 
bill  alleges  the  partnership  of  Oglesby  & 
Gibbony,  the  death  of  Oglesby,  the  taking 
out  letters  of  administration  on  his  estate 
by  said  Boyd,  and  his  undertaking,  under 
an  agreement  with  the  surviving  partner, 
to  collect  and  settle  up  the  business  of  the 
firm  of  Oglesby  &  Gibbony ;  the  payment  to 
Gibbony  on  the  1st  of  August  1840,  $2,013.89, 
in  full  of  his  entire  interest  in  the  concern, 
having  previously  paid  him  the  capital 
which  he  had  put  in,  and  the  advances, 
with  interest,  which  he  had  made  to  the 
firm;  which  was  in  effect  allowing  him 
that  sum,  as  his  share  in  the  net  profits : 
that  afterwards  said  administrator   blended  i 


Oglesby's  individual  estate  with  the  unset- 
tled business  of  the  firm :  and  on  the  Ist 
day  of  August  1842,  made  a  settlement  be- 
fore commissioner  John  P.  Mathews,  in 
which  they  were  so  treated  after  the  1st  of 
August,  1840:  a  copy  of  which  settlement 
is  exhibited  with  the  bill. 

The  complainants  then  say:  ''In  the  con- 
duct and  management  by  said  Boyd,  as  the 
agent  for  the  surviving  partner  of  the  bnai- 
ness  of  the  firm  of  Oglesby  &  Gibbony,  and 
in  the  settlement  of  that,  apart  from  the 
individual  estate  of  N.  P.  Oglesby,  com- 
plainants find  nothing  of  which  they  pro- 
pose to  object.  But  complainants  do  objed 
to  the  purchase  made  by  said  Boyd  of  said 
Gibbony*s  interest,  after  retaining  all  cap- 
ital advanced,  and  allowing  him  as  surviv- 
ing partner,  the  sum  of  $2,013.89,  on  the 
score    of    net   profits ;    because    com- 

683  plainants  ^allege  that  said  Boyd,  after 
returning  to  the  estate  of  N.  P.  Og- 
lesby, dec'd,  all  capital  stock  which  had 
been  paid  in,  failed  to  realize  for  the  ben- 
efit of  the  estate  an  amount  of  profits  equal 
to  that  allowed  and  paid  to  the  surviving 
partner.*'  They  then  aver  that  said  ar- 
rangement was  such  as  the  administrator 
and  surviving  partner  had  no  right  to  make, 
and  that  it  is  not  binding  on  them;  and 
that  both  are  responsible,  and  should  be 
held  accountable  to  them  for  whatever  prof- 
its should  have  been  realized  by  the  estate 
of  N.  P.  Oglesby,  from  the  business  of  the 
firm.  And  they  charge  that  by  this  ar- 
rangement between  the  surviving  partner 
and  the  administrator,  there  was  lost  to  the 
estate  a  considerable  sum. 

They  also  allege,  that  in  the  settlement 
of  the  administration  account,  the  adm*r 
is  allowed  5  per  cent,  commissions  upon  the 
aggregate  receipts  and  disbursements;  and 
they  insist  that 5  percent,  commission  upon 
the  receipts,  under  the  circumstances,  would 
have  been  ample  compensation.  And  they 
surcharge  the  said  settlement  upon  these, 
and  only  these  two  grounds.  Their  prayer 
is,  that  an  account  may  be  taken  to  show 
the  true  amount  of  net  profits  realized  bj 
the  firm  of  Oglesby  &  Gibbony.  and  that 
there  be  such  a  reduction  of  commissions, 
and  only  so  much  allowed  the  administrator, 
as  would  be  proper  under  the  circumstances, 
and  a  decree  for  the  balance  which  may 
appear  to  be  justly  due  them,  and  for  gen- 
eral relief. 

Upon  the  first  ground,  for  the  impeach- 
ment of  the  settlement  of  1842,  made  in  the 
court  of  probate,  the  court  is  of.  opinion 
that  an  administrator  is  invested  by  the 
law  with  full  dominion  over  the  assets,  and 
with  full  discretion  for  the  liquidation  and 
settlement  of  all  claims  due  to  or  from  the 
estate ;  these  powers  being  necessary  to  a 
proper  discharge  of  the  duties  of  his  office. 
He  may  make   settlements   and  com- 

684  promises  *with  creditors,  and  give 
them  confessions  of  judgments.  Brax- 
ton, adm'r,  Ac,  v.  Harrison's  ex'ors,  11 
Gratt.  54;  Wheatly  v.  Martin's  adm*r,  6 
Leigh  62,  71.  He  has  a  right  to  demand 
and  receive  from   the  surviving  partner  of 
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his  intestate  the  share  of  the  partnership 
efPects  due  to  the  estate  of  the  deceased 
partner,  whom  he  represents.  And  to  this 
end  he  has  the  power  to  settle  and  compro- 
mise with  him,  with  a  view  to  the  interest 
of  the  estate.  It  is  true  that  in  such  trans- 
actions he  may  lay  himself  liable  to  a  dev- 
astavit. But  if  he  acts  fairly,  in  good 
faith,  and  with  a  due  reg-ard  to  the  interests 
of  the  estate,  the  distributees  will  be  bound 
by  his  acts,  and  he  will  be  protected. 

The  transaction  complained  of,  was  in 
effect  a  compromise  and  settlement,  between 
Boyd,  as  the  representative  of  the  deceased 
partner,  and  Gibbony,  the  surviving  part- 
ner. The  latter  agreed  to  take  $2,013.89,  in 
full  of  his  remaining  interest  in  the  con- 
cern, and  to  turn  over,  and  relinquish  the 
balance  to  the  estate  of  his  deceased  part- 
ner, with  the  understanding  that  he  was 
not  to  be  liable  for  any  further  claims 
against  the  firm,  or  any  losses  which  might 
be  sustained  upon  debts  due  the  iirm,  except 
as  hereinafter  noted.  Was  this  a  fair  and 
reasonable  compromise  and  settlement  be- 
tween the  adm*r  of  the  deceased  partner 
and  the  surviving  partner  ? 

**The  fairness  of  a  contract,  like  all  its 
other  qualities,  must  be  judged  of  at  the 
lime  it  was  entered  into.'*  Fry  on  Specif. 
Pcrf.  t^p  p.  173,  side  p.  107.  At  the  time 
this  contract  and  settlement  was  made, 
there  appears  to  have  been  partnership 
effects  in  the  hands  of  Thomas  J.  Boyd, 
(including  an  account  against  George  R. 
C.  Floyd,  amounting  to  $1,417.17,)  sufficient 
to  pay  to  the  distributees  of  Oglesby,  after 
paying  all  the  debts  of  the  firm,  a  larger 
sum  on  account  of  profits,  than 
685  *had  been  paid  to  the  surviving  part- 
ner. The  books  of  Oglesby  &  Gib- 
bony,  which  were  kept  under  the  sole 
direction  of  Oglesby,  showed  that  the  whole 
of  the  said  sum  was  due  from  Floyd  to  the 
firm,  no  credit  having  been  entered  on  the 
books  for  the  one  thousand  dollars,  which 
Floyd  claimed  to  have  paid  Oglesby  on  the 
23d  of  March  1837,  and  which  would  be  de- 
termined by  the  suit  then  pending  in  the 
name  of  the  surviving  partner  against 
Floyd.  The  suit  was  brought  on  the  28th 
April,  1840 ;  and  in  consequence  of  this  con- 
troversy, judgment  was  not  rendered  until 
the  14th  of  April  1842.  The  verdict  is  for 
$427  83,  with  interest  from  the  12th  of  Au- 
gust, 1838;  which  is  confirmed  by  the  judg- 
ment of  the  court.  Floyd  had  property  and 
credit  when  the  adm'r  entered  into  this 
settlement  on  the  1st  of  August  1840,  and 
was  then  good  for  the  whole  amount  of  the 
account ;  but  at  the  date  of  the  judgment  he 
had  become  insolvent,  and  the  whole  debt 
was  lost.  Boyd  could  not  have  known  that 
this  account,  which  appeared,  from  the 
books  kept  by  his  intestate,  to  be  due  to 
the  firm,  was  subject  to  a  credit  for  $1,000, 
which  had  been  paid  to  his  intestate,  ac- 
cording to  the  proof  in  the  cause,  and 
which  he  had  neglected  to  credit.  He  was 
justified,  therefore,  in  including  the  whole 
of  this  debt,  in  the  estimate  which  he  made 
of  the 'profits  of  the  business.     But,  through 


abundant  caution,  he  required  Gibbony  to 
stipulate  in  the  contract,  that  if  that  credit 
should  be  allowed  to  Floyd,  he  would  return 
one-half  the  amount,  unless  he  could  show 
that  the  whole  of  it  was  chargeable  by  law 
to  Oglesby,  and  the  distributees  are  entitled 
to  whatever  of  benefit  that  stipulation  gives. 
If  it  has  not  been  shown  that  Oglesby' s 
estate  is  chargeable  in  law  to  the  firm,  with 
the  amount  so  paid  to  him  by  Floyd,  its 
recourse  is  upon  Gibbony,  who  is  before  the 
court  in  this  suit  in   the  capacity  of 

686  surviving  ^partner,    and   not  against 
Boyd,    who    has    paid    the   money  to 

Gibbony,  and  has  not  a  dollar  of  it  in  his 
hands.  But  Gibbony  was  only  liable  to 
pay  the  one-half  of  it,  in  case  the  whole  of 
it  was  not  legally  chargeable  to  the  deceased 
partner.     Has  that  been  shown? 

The  court  is  of  opinion  that,  in  the  ab- 
sence of  all  fraud  and  collusion,  the  judg- 
ment of  the  court  in  the  suit  by  the 
surviving  partner,  who  represents  the  firm, 
against  George  R.  C.  Floyd,  is  conclusive 
against  the  distributees  of  the  deceased  part- 
ner, in  the  matters  decided  thereby,  and 
that  the  effect  of  the  said  judgment  is  to 
sustain  the  claim  of  said  Floyd,  that  he 
had  paid  the  money  to  Oglesby.  And  the 
proof  in  the  record,  upon  which  the  verdict 
is  found,  if  it  proves  that  the  money  was 
paid,  proves  that  it  was  paid  to  Oglesby ; 
and  he  not  having  given  the  firm  the  ben- 
efit of  it,  by  entering  it  as  a  credit  to  the 
account  of  Floyd  on  the  books  of  the  firm, 
he  is  debtor  to  the  firm  in  the  place  of 
Floyd,  for  the  amount  so  received;  and  in 
computing  the  assets  or  effects  of  the  firm, 
it  is  proper  to  charge  his  estate  with  the 
whole  amount  so  received  by  him  and  in- 
terest thereon ;  and  consequently,  Gibbony 
is  not  bound  by  h^s  said  stipulation,  in 
his  said  contract  with  Boyd,  to  pay  back 
any  thing  on  account  of  the  credit  to  which 
Floyd  established  his  right. 

But  if  the  surviving  partner  and  the  ad- 
ministrator of  the  deceased  partner,  had 
the  power  to  make  a  settlement  and  com- 
promise as  to  what  was  due  from  the  one 
to  the  estate  represented  by  the  other,  the 
former  had  the  right  to  propose  to  pay  so 
much  to  the  administrator  for  the  interest 
of  his  intestate,  just  as  he  had  to  purchase 
his  interest  in  the  stock  of  goods ;  or  vice 
versa  to  take  so  much  for  his  interest,  and 
to  surrender  the  balance  to  the  estate  of  his 
deceased  partner;  and  the  representative  of 
the   deceased   partner   had  the  right 

687  *to   accept    his   proposition.     And   if 
the  contract  was  fair  and  unaffected 

by  fraud  or  collusion,  it  would  not  only  be 
binding  on  the  parties  to  it,  but  would 
conclude  the  distributees.  If  there  was 
fraud  or  collusion  the  distributees  might 
obtain  relief  in  a  court  of  equity  to  set 
aside  the  contract,  and  to  hold  both  the 
parties  to  it  responsible  to  them ;  or  if  they 
could  show  that  the  administrator  had  not 
acted  in  good  faith,  or  that  by  a  careless 
disregard  of  the  interests  of  the  estate 
which  had  been  entrusted  to  him,  he  had 
allowed  himself  to  be  over-reached  and  the 
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estate  involved  in  loss,  thej  might  hold  him 
to  a  devastavit.  But  the  court  is  of  opin- 
ion, that  in  this  case  there  is  no  ground  for 
such  an  imputation  against  the  surviving 
partner  or  the  administrator.  On  the  con- 
trary, the  contract  was  fair  and  reasonable, 
and  as  matters  stood  at  the  time,  was  to 
the  advantage  of  the  estate ;  and  that  it  did 
not  prove  to  be  such  in  the  end,  was  no 
fault  of  the  administrator. 

But  if  the  administrator  had,  in  this  in- 
stance, erred  in  judgment,  and  had  made 
a  contract  of  settlement  with  the  surviving 
partner,  which  at  the  time  was  injudicious, 
from  a  mistaken  view  of  the  true  interests 
of  the  estate  which  he  represented,  after 
the  extraordinary  devotion  which  he  had 
evinced  to  the  interests  of  the  estate,  by 
his  abnegation  of  personal  interests,  and 
the  assumption  of  personal  responsibilities 
for  its  benefit,  by  which  numerous  suits 
were  probably  avoided,  and  large  sums 
saved  to  the  estate  in  the  shape  of  costs ; 
after  his  extraordinary  success  in  collecting 
the  numerous  debts  due  the  firm,  a  large 
portion  of  which  were  unsettled,  and  due 
by  open  account,  through  a  period  of  the 
most  unexampled  pecuniary  distress — a  fact 
of  public  history  which  may  be  judicially 
known — ^and  paying  the  numerous  debts  due 
from  the  firm,  largely  to  northern  mer- 
chants, without  loss  to  the  estate  or  to 
688  the  firm,  or  the  *costs  of  suit  to  en- 
force their  collection  in  a  single  in- 
stance ;  or  by  the  payment  of  discount  on 
the  depreciated  currency,  which  prevailed 
in  the  country  where  the  debts  were  due 
the  firm,  and  in  which  they  had  chiefly  to 
be  collected;  exhibiting,  it  is  but  just  to 
the  administrator  to  say,  a  diligence,  care- 
fulness and  financial  skill,  and  fidelity  to 
the  trust  confided  to  him,  which  it  is  to  be 
regretted  is  rarely  exhibited  in  the  conduct 
of  fiduciaries ;  and  of  which  the  plaintiffs 
in  this  suit  are  enjoying  the  fruits.  After 
all  this,  even  in  the  case  supposed,  it  would 
be  extremely  harsh  and  rigorous,  to  hold 
the  administrator  to  a  devastavit. 

But  when  as  we  have  seen,  1st,  that  the 
administrator  and  surviving  partner  were 
invested  with  power  to  make  such  a  con- 
tract of  settlement ;  2d,  that  it  was  bona 
fide  and  reasonable,  and  beneficial  to  the 
estate  of  the  deceased  partner  at  the  time 
it  was  made ;  and  that  its  not  being  so  in 
the  end,  was  not  the  fault  of  the  adminis- 
trator; 3d,  that  it  was  approved  by  the 
commissioner  who  settled  the  accounts  in 
July  1842,  and  by  the  court  of  probate ;  and 
4th,  that  it  was  acquiesced  in  by  the  widow 
and  the  guardian  of  the  infant  distributees, 
for  nearly  sixteen  years  before  the  bringing 
of  this  suit,  the  conclusion  cannot  be  re- 
sisted that  said  contract  of  settlement  is 
binding  not  only  on  the  parties  to  it,  but 
that  the  distributees  are  concluded  by  it. 

With  regard  to  the  only  other  ground 
charged  in  the  bill,  for  the  impeachment  of 
the  settlement  of  1842,  the  allowance  of  ex- 
cessive commissions  to  the  administrator, 
it  is  usual,  and  we  think  most  proper  to 
allow   commissions  only   on    the   receipts. 


But  in  this  case  commissions  are  not  al- 
lowed on  all  the  receipts  and  disbursements, 
and  we  find  from  an  examination  of  the 
accounts,  that  5  per  cent,  commission  upon 
all  the  receipts  alone,  with  which  the  said 
Boyd  is  charged,  both  as  administra- 

689  tor  and  as  *agent   of   the   survivinfi^ 
partner,  would  be  inconsiderably  less 

than  the  commission  which  he  has  been 
allowed.  This  includes  a  commission  on 
the  money  borrowed,  which  was  a  most 
advantageous  operation  for  the  estate  and 
firm,  and  involved  personal  Responsibility 
and  labor  on  the  part  of  the  administrator 
and  agent,  which  ought  to  have  entitled 
him  to  a  commission,  though  none  was 
claimed  by  him.  It  also  includes  a  com- 
mission on  all  moneys  which  passed  through 
the  hands  of  the  administrator  as  such,  or 
as  agent,  all  of  which  involved  trouble  and 
responsibility,  though  upon  a  considerable 
part  thereof  he  did  not  claim  commissions, 
for  the  reason,  doubtless,  that  upon  a  part 
of  the  funds  which  passed  through  his 
hands,  he  had  been  allowed  commissions 
both  on  the  receipts  and  disbursements. 
But  there  is  no  law  which  prescribes  what 
commission  shall  be  allowed  an  executor  or 
administrator.  The  amount  that  should  be 
allowed  him  is  not  fixed  by  law,  but  rests 
in  the  discretion  of  the  court;  and  what 
court  is  so  competent  to  make  the  allowance 
as  the  court  of  probate.  In  some  cases, 
perhaps,  less  than  5  per  cent,  has  been  al- 
lowed, and  in  some  cases  as  high  as  10  per 
cent,  has  been  allowed,  and  approved  by 
this  court.  We  are  disinclined  to  disturb 
the  settlement  upon  this  ground,  especially 
after  it  has  been  so  long  acquiesced  in  by 
the  widow  and  the  guar<5an  of  the  infant 
distributees.  Indeed  it  seems  to  us  that  the 
administrator's  compensation  is  not  greater 
than  his  services  were  worth  to  the  estate. 
The  settlement  of  1842  shows  that  the  ad- 
ministrator, on  the  day  said  settlement  was 
closed,  paid  to  the  widow  and  to  the  guard- 
ian of  the  infant  distributees,  their  respec- 
tive shares  of  the  exact  balance  which 
appeared  to  be  due  them  by  that  settlement, 
for  which  they  gave  their  several  receipts. 
And  having  acquiesced  in  that  settlement 
so  long ;  and  the  account  exhibited  by 

690  the  administrator  *with   his  answer, 
showing   that    all   the    assets  which 

came  into  his  hands  subsequently  to  that 
settlement,  have  been  fully  administered, 
and  that  there  is  nothing  in  his  hands  due 
the  distributees,  the  court  is  of  opinion 
that  this  suit  ought  not  to  have  been 
brought,  and  that  the  decree  must  be  re- 
versed, and  the  plaintiffs'  bill  dismissed, 
with  costs. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  decree  is  erroneous.  Therefore  it 
is  decreed  and  ordered  that  the  same  be  re- 
versed and  annulled,  and  that  the  appellees 
do  pay  to  the  appellants  their  costs  by  them 
about  their  appeal  in  this  behalf  expended. 
And  this  court,  proceeding  now  to  render 
such  decree  as  the  said  Circuit  court  ought 


634 


28  QRATT. 


Tkbl  &  AW.  V.  Yancey  &  aw. 


691,  692,  698 


to  have  rendered  in  the  premises,  it  is  fur- 
ther decreed  and  ordered,  the  bill  of  the 
appellees,  who  were  plaintiffs  below,  be 
dismissed,  and  that  the  said  appellees  do 
pay  to  the  defendants  below  their  costs  by 
them  about  their  defence  in  that  court  ex- 
pended. 

Decree  reversed. 


691 


*Teel  &  als.  v.  Yancey  &  als. 
September  Term,  1878,  Staunton. 


I.  Statute— Enabling  Act— Coiistitutloiial.«--The  act  of 

Marcb  Sth  1870,  commonly  called  the  Enabling  Act 
is  a  yalid  act,  except  the  proviso  which  authorizes 
the  Court  of  appeals  to  review  the  decisions  of  the 
Court  ot  appeals  organized  under  the  reconstruc- 
tion acts:  and  the  District  courts  of  appeal,  sitting 
in  December  1860  had  Jurisdiction  to  hear  and 
decide  the  causes  then  pending  therein. 
a.  Judicial  Sale  of  Land— Objections— Valld.t— A  Judi- 
cial sale  of  land  is  excepted  to,  Ist:  Because  the 
land  was  sacrificed:  2d:  Because  one  of  the  com- 
missioners to  sell  was  interested  in  the  purchase 
of  one-half  of  the  land.  8d:  Because  a  material 
advance  was  offered  by  a  substantial  bidder. 
4th :  Because  there  was  no  memorandum.  These 
are  valid  objections,  and  the  sale  was  properly 
set  aside. 

3.  Sane— Sane— Invalid.— It  is  not  a  valid  objection 
to  a  judicial  sale  of  land,  that  one  of  the  commis- 
sioners was  a  plaintiff  in  the  suit,  in  his  own  rifirht 
and  as  administrator,  and  also  had  an  interest  in 
the  land  sold,  both  in  his  own  riffht  and  as  trastee 
of  another,  and  as  next  friend  of  the  infants. 

4.  Sane— Bonds— Payable  In  United  3tates  Currency.— 
In  May  1868  there  is  a  decree  for  the  sale  of  land, 
and  in  Auffust  1868  there  is  a  sale  by  the  commis- 
sioners, who  announce  publicly  the  terms  of  sale 
to  be,  on  a  credit  of  one,  two  and  four  years;  the 
purchase  money  to  be  paid  in  the  currency  which 
may  be  in  use  when  the  respective  payments  fall 
due;  but  with  the  privilege  to  the  purchaser  to 
pay  one-half  of  the  purchase  money  upon  the  con- 
firmation of  the  sale  by  the  court  The  land, 
which  was  worth  in  ffold  eifirhty  dollars  per  acre, 
sold  for  one  hundred  and  forty- two  dollars  per 
acre;  and  the  sale  beiuff  confirmed,  the  purchas- 
ers paid  one-half  the  purchase  money  with  Con- 
federate currency,  executing  their  bonds  for  the 
other  half,  which  fell  due  in  August  1865  and  1807. 
They  must  pay  off  these  bonds  in  the  currency  of 
the  United  States:  that  beinff  the  currency  in  use 

when  they  fell  due. 

692  *This  case  is  sufficiently   stated   by 

Judge  Christian,  in  his  opinion. 
The   case   was    argued   by   Baldwin    and 

•Statute— BnaNIni:  Act— Constitutional.— In  BoUinff 
V.  Lersner,  26  Oratt  43,  the  principal  case  is  cited  as 
holdiufir  that  the  enabling-  act  is  a  valid  act,  except 
the  proviso,  which  authorizes  the  Court  of  appeals 
to  review  the  decision  of  the  Court  of  appeals 
organized  nnder  the  reconstruction  acts. 

As  to  the  unconstitutionality  of  the  proviso,  see 
foot-note  toOrifiln  v.  Cunninfirham,*20  Gratt  81. 

tJodidal  Sale  of  Land--ObJectlon^— Valid.— As  to  the 
four  exceptions  to  a  Judicial  sale  of  land  laid  down 
in  the  second  headnote  being-  valid  objections,  see 
Kable  v.  Mitchell.  9  W.  Va.  517. 


Sheffey  for  the  appellants,  and  by  Wood- 
son, Yancey  and  Wm.  Robertson,  for  the 
appellees. 

CHRISTIAN,  J.  This  is  an  appeal  from 
a  decree  of  the  late  District  court  of  the 
6th  Judicial  District,  affirming  a  decree  of 
the  Circuit  court  of  Frederick  county. 

The  following  facts  disclosed  by  the  rec- 
ord, are  necessary  to  be  adverted  to  in 
order  fairly  to  present  the  question  this 
court  is  now  called  upon  to  consider. 

Col.  Wm.  B.  Yancey,  of  the  county  of 
Rockingham,  departed  this  life  in  the  year 
1858,  leaving  a  large  real  estate.  After  his 
death  several  suits  were  brought,  having 
for  their  object  the  sale  of  his  real  estate, 
for  the  payment  of  his  debts  and  the  parti- 
tion of  the  surplus  among  his  heirs  at  law. 
It  is  not  necessary  to  notice  the  proceedings 
in  these  several  suits,  (which  were  after- 
wards consolidated  into  one,)  except  the 
fact,  that  on  the  3d  of  June  1860  the  Circuit 
court  of  Rockingham  entered  a  decree  di- 
recting a  sale  of  the  real  estate  of  which 
Col.  Yancey  died  seized,  and  Thomas  L/.  and 
Wm.  B.  Yancey  were  appointed  commis- 
sioners to  sell  the  same.  This  decree  was 
not  executed  until  January  1863. 

The  land  at  this  sale  was  bid  off  by  C. 
A.  Yancey,  one  of  the  heirs,  at  $80.50  per 
acre.  The  upper  part  (one-half)  was  after- 
wards sold  privately  to  Bernard  P.  Teel,  at 
S80  per  acre;  and  Wm.  B.  Yancey,  the 
commissioner,  who  made  the  sale,  agreed 
to  take  the  other  half  at  the  same  price. 
This  sale  was  reported  to  the  court,  and  its 
confirmation  was  resisted,  upon  the  ground 
of  inadequacy  of  price ;  and  much  evi- 
693  dence  was  taken  *upon  that  question. 
The  result  was,  that  the  court  refused 
to  confirm  the  sale ;  and  by  its  decree  en- 
tered on  the  25th  of  May  1863  directed  that 
Charles  A.  Yancey  and  Joseph  R.  Logan, 
who  were  appointed  commissioners  for  the 
purpose,  should  proceed  to  sell  the  land 
theretofore  decreed  to  be  sold  in  these 
causes,  at  public  or  private  sale,  upon  the 
following  terms :  One-fourth  in  sixty  days, 
one-fourth  in  twelve  months,  one-fourth  in 
two  years,  and  one-fourth  in  four  years 
from  the  day  of  sale,  with  interest  payable 
annually  from  the  day  of  sale,  taking  from 
the  purchaser  bonds  with  good  security  for 
the  payment,  and  retaining  the  title  as 
ultimate  security;  with  the  privilege  of 
paying  one-half  the  purchase  money  upon 
the  confirmation  of  the  sale  by  the  court. 
This  decree  was  executed  on  the  7th  of 
August  1863. 

At  this  sale  Bernard  P.  Teel  and  Wm.  B. 
Yancey  became  tiie  purchasers;  Teel  pur- 
chasing one-half  of  the  home  farm  (of  457 
acres)  at  $142.00  per  acre,  and  Yancey  the 
other  half,  at  the  same  price;  the  wood 
land  was  also  purchased  by  the  same  par- 
ties; one  hundred  and  thirty-seven  acres 
being  taken  by  Teel,  for  which  he  agreed 
to  pay  the  sum  of  $1,570 ;  and  one  hundred 
and  thirty-eight  and  a  half  acres  being 
taken  by  Yancey,  for  which  he  agreed  to 
pay  the  sum  of  $1,402.32.  This  sale  was 
reported  to  the  court  and  confirmed  without 
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objection ;  and  Teel  and  Yancey,  in  accord- 
ance with  the  terms  of  the  decree  allowing 
the  purchasers  to  pay  one-half  the  purchase 
money  upon  the  confirmation  of  the  sale  b3' 
the  court,  accordingly  paid  down  in  cash 
one-half  the  purchase  money,  and  executed 
their  bonds  for  the  deferred  payments,  pay- 
able in  two  and  four  years  from  the  day  of 
sale. 

These  bonds  fell  due  after  the  close  of  the 
late  war,  to  wit,  on  the  7th  of  August  1865 
and  the  7th  of  August  1867. 

694  *Suit  was  instituted  by  the  heirs  of 
Col.  Yancey,  for  the  purpose  of  sub- 
jecting the  lands  in  the  hands  of  the  pur- 
chasers, (upon  which  a  lien  was  retained,) 
to  the  payment  of  the  balance  of  the  pur- 
chase money.  This  claim  was  resisted 
upon  the  ground  that  the  sale  of  the  land 
was  made  for  Confederate  currency,  or  with 
reference  to  said  currency  as  a  standard  of 
value;  and  it  was  insisted  that  the  bonds 
due  August  1865,  and  August  1867,  should 
be  scaled  to  their  gold  value.  Numerous 
depositions  were  taken  to  show  the  terms 
of  the  sale,  and  the  agreement  of  the  par- 
ties as  to  the  kind  of  currency  for  which 
the  property  was  sold.  And  on  the  25th 
July  1868,  the  Circuit  court  of  Fred,erick 
entered  its  decree,  declaring  that  **the  court 
is  of  opinion  that  the  testimony  satisfacto- 
rily proves  that  at  the  sale  made  on  the  7th 
day  of  August  1863,  pursuant  to  the  decree  of 
May  1863,  the  deferred  instalments  of  the 
purchase  money  were  not  payable  in  Con- 
federate States  treasury  notes,  but  were 
payable  in  current  funds;  by  which  was 
understood  and  intended  by  the  parties  to 
said  contract  of  sale,  such  funds  as  might 
be  current  at  the  dates  when  said  instal- 
ments might  fall  due;  that  is  to  say,  in  the 
events  which  have  4iccurred,  in  lawful 
money  of  the  United  States.  It  is  therefore 
adjudged,  ordered  and  decreed  that  one  of 
the  commissioners  of  this  court  ascertain 
what  amount  is  still  owing  from  the  pur- 
chasers at  said  sale,  with  interest,  &c., 
allowing  full  credit  for  the  full  nominal 
amount  of  the  Confederate  money  paid  in 
cash,  &c. 

Upon  the  return  of  the  report  under  this 
decree,  showing  the  indebtedness  of  Wm. 
B.  Yancey,  one  of  the  purchasers,  to  be  the 
sum  of  seventeen  thousand  five  hundred 
and  forty -five  dollars  and  seventy -one  cents, 
and  of  the  other  purchaser,  Bernard  P.  Teel, 
the  sum  of  seventeen  thousand  six  hundred 
and  twenty-nine  dollars  and  seventy-five 
cents,  the  court  decreed  against  them 

695  .    and  *  their   sureties,    the   payment  of 

these  several  amounts;  and  further 
decreed  that  *'if  they  and  their  sureties, 
shall  fail  to  pay  the  said  sums  of  money 
respectively,  within  sixty  days  from  the 
date  of  this  decree,  then  Charles  A.  Yancey, 
who  is  appointed  a  commissioner  for  that 
purpose,  shall  proceed  to  sell  to  the  highest 
bidder,  on  the  premises,  so  much  land  as 
may  be  necessary  to  pay  what  is  due  from 
each  defaulting  vendee  upon  his  said  pur- 
chase, upon  the  following  terms,  viz:  one- 
fourth  of  the  purchase  money  in   cash,    the 


residue  in  equal  sums  of  nine,  eighteen  and 
twenty-seven  months  from  the  day  of  sale ; 
all  to  bear  interest  from  the  day  of  sale, 
and  to  be  secured  by  deed  of  trust  on  the 
land." 

To  these  decrees  an  appeal  was  allowed 
to  the  District  court  at  Winchester.  On  the 
3d  of  December  1869,  that  court  affirmed 
the  decrees  of  the  Circuit  court  of  Frederick : 
and  an  appeal  was  allowed  from  the  decree 
of  the  District  court  to  this  court. 

In  the  petition  of  appeal  to  the  District 
court  and  to  this  court  there  are  several 
errorlB  assigned,  and  relied  upon,  in  argu- 
ment here,  which  I  will  now  proceed  to 
notice. 

As  to  the  first  error  suggested  in  the  pe- 
tition for  appeal  to  this  court,  to  wit :  that 
the  District  court  had  no  jurisdiction  *'to 
hear  the  cause  or  make  any  decree  therein," 
it  is  sufficient  to  refer  to  the  act  of  Assem- 
bly approved  March  5th,  1870,  commonly 
called  the  **Enabling  Act,"  and  the  con- 
struction of  that  act  by  this  court  in  the 
case  of  Griffin's  ex'or  v.  Cunningham,  20 
Gratt.  3X. 

If  the  District  courts  were  not  continued 
by  the  operation  of  the  schedule,  their  acts 
were  declared  legal  and  binding  by  the  act 
referred  to ;  and  that  act  w^s  declared  by 
this  court,  to  be  valid;  except  the  proviso 
which  gave  this  court  the  authority  to 
696  rehear  and  review  causes  *decided  by 
the  court  of  appeals,  organized  under 
the  reconstruction  acts ;  the  majority  of  the 
court  holding  that  the  LfCgislature  had  no 
authority  to  confer  such  power  upon  this 
court,  and  that  the  proviso  was  in  this 
respect  void.  But  in  all  other  respects  the 
statute  was  held  by  all  the  judges  of  this 
court,  to  be  constitutional,  valid  and  bind- 
ing, ^he  question  raised  is  therefore  res 
adjudicata,  and  no  longer  open  for  discus- 
sion. 

Another  error  assigned,  is,  that  the  Cir- 
cuit court  of  Rockingham  ought  to  have 
confirmed  the  sale  made  by  Wm.  B.  Yancey, 
surviving  commissioner,  on  the  13th  of 
Januar}'  1863.  That  sale  was  excepted  to, 
1st:  Because  the  land  was  sacrificed  at  pri- 
vate sale.  2d:  Because  Wm.  B.  Yancey, 
the  commissioner,  was  interested  in  the 
purcha<%e  of  the  lower  tract.  3d:  Because 
an  advance  upon  the  price  was  offered  by 
Mr.  Price.  And  4th:  Because  there  was 
no  memorandum  of  the  sale. 

The  Circuit  court  sustained  these  excep- 
tions, and  set  aside  the  sale.  There  was 
no  error  in  that  decree.  It  is  manifest 
from  the  evidence  taken  upon  the  exceptions 
to  the  sale,  that  persons  were  prevented 
from  attending  the  sale,  in  consequence  of 
the  prevailing  impression  that  no  sale 
would  take  place  at  the  time  advertised; 
which  was  based  upon  the  current  report 
that  the  widow  would  not  consent  a^d  unite 
in  the  sale.  The  doubt  and  uncertainty  as 
to  whether  the  widow's  dower  would  be  sold 
with  the  land,  manifestly  affected  the  price 
($80  per  acre)  for  which  it  was  sold ;  several 
witnesses  stating  that  the  land  would  have 
brought  $100.00  per  acre,  if  it  had  been  as- 
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certained  that  the  widow  was  willing  to 
ttnite  in  the  sale;  and  one  witness,  Geo. 
W.  Price,  (whose  responsibility  was  not 
questioned,)  binding*  himself  to  bid  at  the^ 
start  $90  per  acre,  if  the  land  should  be  put 
up  again.     It  was  also  shown  that  one-half 

of  the  land  was  bought  bj  the  commis- 
697      sioner,   Wm.    B.    Yancey,  who  *made 

the  sale.  Under  these  circumstances 
the  Circuit  court  very  properly  set  aside 
the  sale,  or  rather  refused  to  conSrm  it,  and 
directed  another  sale  to  be  made. 

Another  alleged  error  is  the  appointment 
of  Charles  A.  Yancey,  as  commissioner  to 
make  the  second  sale,  who  was  one  of  the 
plaintiffs  in  the  suit,  in  his  own  right  and 
aa  administrator  de  bonis  non  of  his  father, 
Wm.  B.  Yancey,  as  trustee  of  one  of  the 
other  parties  interested,  and  as  next  friend 
of  certain  infants. 

There  was  nothing  in  these  relations 
which  disqualified  him  as  a  commissioner 
to  do  the  behests  of  the  court.  In  fact  a 
commissioner  is  but  the  agent  of  the  court. 
A  sale  by  a  commissioner  is  a  sale  by  the 
court ;  his  acts  are  subject  to  the  control 
and  superintendence  of  the  court,  and  are 
liable  to  exception  by  any  person  interested ; 
and,  indeed,  there  is  no  sale  without  the 
approval  of  the  court.  The  fact  that  Charles 
A.  Yancey  was  one  of  the  plaintiffs  does 
not  affect  the  validity  of  the  sale. 

Under  the  English  practice  in  chancery 
proceedings,  the  conduct  of  the  sales  is 
usually  given  to  the  plaintiff,  or  other  party 
having  the  charge  of  the  general  proceed- 
ings. (See  2  Dan.  Ch.  Pr.  1267.)  Nor  is 
there  any  thing  in  the  rules  of  chancery 
practice  in  our  courts,  which  forbids  such 
appointment.  The  commissioner  is  the 
officer  of  the  court,  and  acts  under  its  su- 
pervision. His  errors,  when  brought  to 
the  notice  of  the  court,  or  when  appearing 
on  the  face  of  the  proceedings,  will  be  cor- 
rected. 

It  is  no  where  proved,  or  even  charged, 
that  the  conduct  of  the  commissioner  was 
not  perfectly  fair  and  impartial.  No  objec- 
tion was  made  to  the  commissioner  in  the 
court  below,  nor  was  the  court  asked  to 
substitute  another;  nor  was  the  sale  ob- 
jected to  on   account   of  the   commissioner 

being  a  party  to  the  suit.  The 
696      ^objection  is  made  for  the  first  time 

in  this  court,  and  comes  too  late,  even 
if  it  could  have  availed  the  party  in  the 
court  below.  See  Goddin  v.  Vaughan's 
ex'x,  14  Gratt.  102,  Roberts  v.  Roberts,  13 
Gratt.  639. 

The  remaining  assignment  of  error,  and 
the  one  mainly  relied  upon  by  the  counsel 
for  the  appellants,  is  that  the  court  below 
erred  in  decreeing  that  the  deferred  instal- 
ments of  the  purchase  money  for  the  land 
sold  pursuant  to  the  decree  of  May  1863, 
**were  not  payable  in  Confederate  States 
treasury  notes,"  but  '^in  such  funds  as 
might  be  current  at  the  dates  when  said 
instalments  might  fall  due;*'  and  in  de- 
creeing against  the  appellants'  payment  of 
these  sums  in  the  present  currency. 
It  is  insisted  for  the  appellants,  that  the 


sale  was  made  for  Confederate  currency,  or 
with  reference  to  said  currency  as  a  stand- 
ard of  value ;  and  that  therefore  the  instal- 
ments fallingdue  in  1865  and  1867  ought  to 
be  scaled.  They  rely  in  their  answers, 
mainly  upon  the  fact  that  the  land  sold  for 
so  large  a  price,  $142.50,  as  to  preclude  the 
idea  that  it  was  sold  for  any  other  than 
depreciated  Confederate  currency.  Teel 
says,  **the  prices  at  which  these  lands  sold 
show  that  the  payments  were  to  be  made  in 
current  funds,  or  Confederate  money,  and 
that  currency  was  the  standard  of  value  in 
the  contemplation  of  the  parties." 

Price,  who  was  the  purchaser  from  Wm. 
B.  Yancey,  of  his  part  of  the  purchase  at 
the  sale,  says  in  his  answer:  '^The  price 
was  so  far  above  the  regular  value  of  the 
property  in  any  other  currency  as  to  pre- 
clude the  idea  of  any  other  standard  of 
value."  They  both  insist  that  the  deferred 
payments  should  be  scaled.  It  is  a  note- 
worthy fact  that  neither  of  the  defendants 
make  any  reference  to  what  occurred  at  the 
sale  as  to  the  terms  upon  which  the  land 
was  sold  as  announced  by  the  commissioner 
and  auctioneer,  but  rely  entirely  upon 
699  the  presumptions  *^arising  from  the 
price  agreed  to  be  paid  for  the  land, 
as  fixing  the  standard  of  value  with  refer- 
ence to  which  they  purchased. 

Before  referring  to  the  evidence  in  the 
record,  which  is  clear  and  uncontradicted, 
it  may  be  observed  that  the  mere  fact  that 
the  land  brought  nearly  double  its  value  in 
gold,  is  not  of  itself  a  conclusive  presump- 
tion under  the  circumstances  of  this  case, 
that  the  sale  was  made  for  Confederate 
currency,  or  with  reference  to  such  currency 
as  a  standard  of  value.  It  must  be  remem- 
bered that  the  real  value  of  the  land  is  fixed 
at  75  or  80  dollars  per  acre,  that  it  was  as- 
sessed before  the  war  at  $80  per  acre.  The 
purchaser  had  the  privilege  of  paying  down 
in  cash  one-half  of  the  purchase  money, 
and  the  balance  was  to  be  paid  in  two  and 
four  years.  The  home  farm,  457  acres,  sold 
for  $67,379  00.  Half  of  this  amount, 
$33,689.50,  the  purchaser  could,  if  he  chose, 
pay  in  Confederate  currency,  worth  $2,406.32 
in  gold.  With  this  privilege  he  could  get 
one-half  the  land  at  from  five  to  six  dollars 
an  acre,  which  was  worth  from  $75  to  $80 
per  acre.  He  might  therefore,  be  perfectly 
willing  to  take  the  risk  of  paying  for  the 
other  half  in  a  sound  currency.  But  the 
risk  was  a  small  one  at  best ;  for  if  required 
to  pay  the  balance  of  the  purchase  money 
in  gold  it  would  not  be  more  or  very  little 
more  than  the  value  of  the  land.  On  the 
other  hand,  he  had  the  chance,  and  not  a 
remote  one,  of  paying  the  whole  in  a  de- 
preciated currency.  Indeed,  if  the  war  had 
lasted  four  months  longer,  one-fourth  more 
of  the  purchase  money  would  have  been  re- 
ceived in  a  still  more  depreciated  and  nearly 
worthless .  currency.  It,  therefore,  by  no 
means  follows,  that  the  large  price  for 
which  the  land  sold,  furnishes  a  conclusive 
presumption  that  it  was  sold  for  Confederate 
currency  when  it  was  sold  upon  such 
long   credit,    and   the    purchaser   had    the 
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700  privilege  of  paying  for  one-half  in  *a 
currency  depreciated  fourteen  to  one. 

The  presumption  is  rather  in  favour  of 
taking  the  risk  of  paying  the  deferred  in- 
stalments in  a  sound  currency,  especially 
when  there  was  every  thing  to  gain,  and 
nothing  to  lose. 

But  in  this  case  we  are  not  left  to  pre- 
sumptions arising  upon  isolated  facts:  but 
we  have  clear,  distinct,  and  uncontradicted 
proof  of  the  terms  upon  which  the  land  was 
sold  by  the  commissioner  and  purchased  by 
the  appellants.  Seven  witnesses  were  ex- 
amined, among  them  the  commissioner  who 
made  the  sale  and  the  auctioneer  who  cried 
off  the  land.  They  all  concur  in  the  state- 
ment, that  the  terms  were  publicly  an- 
nounced, and  that  these  terms  were,  that 
one-half  of  the  purchase  money  would  be 
received  in  cash  when  ^the  sale  was  con- 
firmed, and  the  other  half  to  be  paid  in 
two  and  four  years  from  the  day  of  sale,  in 
the  currency  which  might  be  in  circulation 
at  the  maturity  of  the  deferred  payments. 

Mr.  Irogan,  one  of  the  commissioners  who 
made  the  sale,  says:  '*The  notes  were 
drawn  payable  in  one,  two,  three  and  four 
years;  payable  in  current  funds;  the  pur- 
chaser having  the  privilege  of  paying  the 
two  first  payments  upon  a  confirmation  of 
the  sale ;  the  two  deferred  bonds  to  be  paid 
in  the  currency  at  the  time  they  fell  due." 
*'I  recollect  distinctly  announcing  the  terms 
myself."  ^*I  announced  it  to  the  crowd  for 
the  benefit  of  all  concerned."  In  answer 
to  the  question:  **You  state  the  deferred 
bonds  were  to  be  paid  in  the  currency  of 
the  country  at  the  time  they  fell  due :  Ex- 
plain whether  you  mean  the  currency  of  the 
country,  which  existed  at  the  date  of  the 
sale,  or  the  currency  which  should  exist 
when  the  bonds  matured."  Answered: 
**The  currency  which  should  exist  at  the 
maturity  of  the  bonds ;  that  was  my  under- 
standing." 

Mr.  Bowman,  the  auctioneer,  states: 

701  **It  has  been  *my    habit  to  announce 
the  terms  of  any  sale  previous   to  its 

commencement.  I  think  I  did  in  this  case, 
but  am  not  certain :  I  recollect  also  that 
Mr.  L/ogan  announced  the  terms  of  the  sale 
too,  but  at  what  particular  time,  whether 
at  the  commencement  or  after  the  bidding 
had  begun,  I  can't  say ;  I  think  it  was  after 
the  bidding  begun.  There  was  some  difii- 
culty  or  contention  as  to  the  manner  of  the 
payments,  and  Mr,  I^ogan  got  ^upon  the 
block,  and  announced  the  conditions.  I 
went  there,  in  the  first  place,  not  as  an 
auctioneer  but  as  a  bidder,  with  the  deter- 
mination to  buy  the  property.  I  was  em- 
ployed after  I  got  there  to  cry  the  sale,  and 
announced  to  them  that  I  intended  to  bid. 
I  did  bid  upon  the  property  to  a  certain 
amount,  and  declined  bidding  further  on 
account  of  the  conditions  of  the  sale,  for 
this  reason :  As  I  understood  the  conditions, 
whatever  was  the  currency  of  the  country 
when  the  bonds  matured,  would  have  to  be 
paid;  and  I  was  very  apprehensive  that 
Confederate  money  would  not  be  the  cur- 
rency  then."     He   further   states,  that  his 


last  bid  was  $142.25,    and  that  there  were 
several  bids  afterwards. 

Five  other  witnesses  who  were  present  at 
the  sale,  concur  in  stating  that  it  was  dis- 
tinctly announced  by  the  commissioner 
making  the  sale,  that  the  deferred  payments 
were  to  be  made  in  whatever  might  be  the 
currency  in  circulation  when  these  pay- 
ments became  due.  Not  one  of  these  wit- 
nesses is  contradicted;  nor  can  a  witness 
be  produced  who  was  present  at  the  sale, 
who  will  say  that  the  terms  were  different, 
or  that  they  were  not  announced  as  stated 
by  these  witnesses,  on  the  day  of  sale.  It 
is  a  pregnant  fact  that  neither  of  the  par- 
chasers  are  examined  as  witnesses  to  prove 
that  they  did  not  so  understand  the  terms 
of  sale ;  and  in  their  answers,  neither  say 
one   word   on    the   subject,    but  rely 

702  ^exclusively  on  the  large  price  bid  as 
affording  a  presumption  that  the  sale 

was  for  Confederate  money. 

I  have  already  shown,  that  without  look- 
ing to  the  evidence  in  the  cause,  this  pre- 
sumption would  by  no  means  be  a  conclu- 
sive one.  But  if  it  could  be  raised,  is 
entirely  overcome  by  the  undisputed  facts 
in  the  cause.  There  is  still  another  fact 
which,  standing  alone,  would  go  far  to 
show  conclusively  that  the  whole  of  the 
purchase  money  was  not  to  be  received  in 
Confederate  money,  but  the  deferred  pay- 
ments in  such  currency  as  might  be  in  cir- 
culation at  their  maturity ;  and  that  is  the 
fact  that  two  hundred  dollars  per  acre  was 
actually  offered  in  Confederate  money,  and 
was  refused. 

The  witness,  Gibbens,  says:  **I  was 
offered  that  day  (the  day  of  sale)  $200  per 
acre,  if  I  would  purchase  and  agree  to  take 
the  responsibility  of  the  deferred  pay- 
ments. ' ' 

Mr.  L/ogan  says:  **I  was  offered  privately 
$200  per  acre  for  the  land,  by  Mr.  Branch, 
of  Petersburg. ' ' 

I  am  of  opinion  that  it  is  conclusively 
shown  by  the  evidence,  of  which  there  is 
no  conflict,  that  the  true  understanding  and 
agreement  of  the  purchasers,  that  the  bDnds 
maturing  on  the  7th  of  August  1865,  and 
the  7th  of  August  1867,  should  be  paid  in 
the  present  currency,  that  being  the  cur- 
rency in  circulation  when  the  bonds  fell 
due ;  and  that  in  accordance  with  the  prin- 
ciples settled  by  this  court  in  Boulware  v. 
Newton,  18   Gratt.  708;  Kraker   v.  Shields, 

20  Gratt.  379;  and  Morgan's  adm'xv.  Otey, 

21  Gratt.  619,  the  decree  of  the  District  court 
should  be  afiirmed. 

I  am  the  more  satisfied  with  this  conclu- 
sion, not  only  because  it  is  based  upon  well 
settled  principles,  which  must  now  be  re- 
garded as  firmly  settled  by  this  court,  but 
because  it  meets  all  the  equities  of  the  case. 
If  it  were  possible  to  regard  the  sale  in 

703  this  case  as  a  sale  in  *hill  for  Confed- 
erate money,  and  scale  the  payments, 

then  the  purchasers  would  be  confirmed  in 
their  title  to  this  real  estate,  for  the  most 
part  the  property  of  infants,  who  are  the 
special  subjects  of  protection  in  a  conrt  of 
chancery,  by  paying  the  paltry  sum  of  be- 
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tween  five  and  six  thousand  dollars,  when 
the  land  is  shown  by  all  the  evidence,  to  be 
worth  over  thirty-four  thousand  dollars. 
On  the  other  hand,  when  the  appellants 
pay  the  amount  decreed  against  them,  they 
will  pay  not  more  than  the  real  value  of 
the  land.  I  am  not  disposed,  therefore,  to 
disturb  that  decree,  and  think  it  ought  to 
be  affirmed. 

MONCURE,  P.,  and  ST  APICES,  J.,  con- 
curred in  the  opinion  of  Christian,  J. 

ANDERSON    and   BOUIyDIN,     Js.,  dis- 
sented. 

Decree  affirmed. 


704  «Johns  V.  Scott  &  als. 
September  Term,  1878,  Staanton. 

Absent— MONCTTBB,  P.,  and  Andbbson,  J. 

I.  Wilt— Cotutnictlon— Case  at   Bar— SlavM.^— O  by 

his  will  ffave  to  his  wife  for  her  life,  all  his  slayes 
and  their  future  increase,  and  at  her  death  in  the 
lifetime  of  his  daughter  H,  to  his  daughter  H  for 
her  life.  "From  and  after  the  decease  of  my  wife 
and  dang-hter  E,  I  hereby  emancipate  and  set  free 
from  slavery  all  of  my  slaves  together  with  all 
their  future  increase.'*  And  O  directed  his  execu- 
trix to  set  aside  and  invest  the  sum  of  8S.000  in  her 
own  name  as  executrix,  and  receive  and  reinvest 
the  interest  and  dividends,  until  such  times  as  his 
slaves  may  be  entitled  to  their  freedom  under  his 
will;  it  beiuff  his  intention  to  provide  a  fund  to  aid 
in  the  removal  of  his  slaves  from  Virginia  to  their 
future  homes,  when  they  acquired  a  riffht  to  free- 
dom under  his  will.  And  he  directs  that  this  sum 
of  98,000  with  all  Its  accumulated  interest,  shall  be 
applied  to  the  purpose  of  removing  his  slaves  as 
aforesaid;  and  that  any  residue  of  the  fund  shall 
be  distributed  to  them  as  near  equally  as  possible, 
The  wife  takes  possession  of  the  slaves  and  holds 
them  until  they  are  freed  by  the  results  of  the  war; 
when  they  leave  her.  She  lives  until  1868,  her 
dauirhter  surviving  her.— The  persons  who  had 
been  slaves  of  the  testator  and  their  increase  do 
not  answer  the  description  of  the  legatees  de- 
scribed in  the  will,  and  are  not  entitled  to  the 
legacy. 

a.  Same— Same— Bequests  to  Classes.— For  the  prin- 
ciples sroTemiuff  the  construction  of  bequests  to 
classes,  see  the  opinion  of  BouIjDIN,  J. 

Joseph  Glasgow,  of  the   county   of  Rock- 
bridge, died  in  1856,    leaving  a  will,  which 
was  duly  admitted  to  probate  in  the  county 
court    of    Rockbridge;    and    leaving 

705  *surviving    him    his    wife    and    one 
child,  Elizabeth  Johns.     After  devises 

of  land  to  his  wife,  for  her  life,  and  to  his 
daughter  other  lands,  and  also  the  remainder 
in  that  left  to  his  wife  at  her  death,  he  gave 
to  his  wife,  for  her  life,  all  his  slaves,  with 
their  future  increase;  the  profits  of  said 
slaves  to  be  her  absolute  property :  and  if 
his  wife  should  die  in  the  life-time  of  his 
daughter,    he    directed    that    his   daughter 

*See  a  discussion  of  the  decision  in  this  case  in 
Simmerman  v.  Soufirer,  20  Gratt.  17  et  seQ,  « 


should  hold  the  said  slaves  during  her  natu- 
ral life,  with  their  future  increase.  The 
seventh  and  eighth  clauses  of  the  will  are 
as  follows: 

7th.  And  from  and  after  the  decease  of 
my  wife  and  daughter  Elizabeth,  I  hereby 
emancipate  and  set  free  from  slavery,  all 
of  my  slaves,  together  with  all  of  their 
future  increase,  including  the  slaves  now 
in  the  possession  of  my  said  daughter,  to- 
gether with  all  their  future  increase.  It 
being  my  intention,  and  I  so  expressly  de- 
clare it  to  be  my  will,  that  all  of  my  slaves, 
together  with  all  their  future  increase,  shall 
be  emancipated  and  forever  discharged 
from  slavery,  whenever  my  wife  and 
daughter  Elizabeth  have  ceased  to  live. 

8th.  And  I  hereby  direct  my  executrix 
hereinafter  named,  to  set  aside  and  invest 
the  sum  of  three  thousand  dollars,  in  her 
own  name,  as  my  executrix ;  and  receive 
and  reinvest  the  interest  and  dividends 
thereon  annually;  so  that  the  same  may 
accumulate  in  the  way  of  compound  interest, 
until  such  time  as  my  slaves  may  be  entitled 
to  their  freedom  under  this  will;  it  being 
my  intention  by  this  clause,  to  provide  an 
accumulating  fund  to  aid  in  the  removal  of 
my  slaves  from  the  Commonwealth  of  Vir- 
ginia to  their  future  homes,  when  they  ac- 
quire a  right  to  freedom  under  this  will. 
And  I  hereby  direct  that  the  said  sum  of 
three  thousand  dollars,  with  all  its  accumu- 
lated interest,  shall  be  applied  to  the  pur- 
pose of  removing  my  slaves  as  aforesaid ; 
and  that  any  residue  of  the  fund  which 
706  may  remain,  shall  ^e  distributed 
among  them  as  near  equally  as  pos- 
sible. 

By  another  clause  of  his  will  the  testator 
directed  his  executrix  to  sell  a  tract  of  land 
named;  his  object  being,  as  he  says,  to 
provide  a  fund  to  aid  in  the  payment  of  his 
debts  and  to  raise  the  fund  of  S3, 000  pro- 
vided for  in  the  8th  clause  of  his  will.  He 
made  his  wife  his  residuary  legatee,  and 
appointed  her  executrix  of  his  will. 

At  the  death  of  Joseph  Glasgow  his  slaves 
amounted  to  thirty-eight  in  number.  They 
remained  in  the  possession  of  Mrs.  Glasgow 
until  the  end  of  the  late  war;  when  they 
left  her.  She  died  in  1868,  when  Mrs.  Johns 
qualified  as  her  administratrix,  and  as  ad- 
ministratrix de  bonis  non  with  the  will 
annexed  of  Joseph  Glasgow. 

In  1869  Jack  Scott  and  nineteen  others, 
some  of  them  the  slaves  of  Joseph  Glasgow 
at  the  time  of  his  death,  and  others  born 
after  that  time,  filed  their  bill  in  the  Cir- 
cuit court  of  Rockbridge  county,  against 
Elizabeth  Johns  in  her  own  right  and  as 
administratrix  of  Mrs.  Glasgow,  and  adm'x 
de  bonis  non  with  the  will  annexed  of  Joseph 
Glasgow,  in  which  they  set  out  the  will  of 
Joseph  Glasgow,  and  say,  that  they  served 
Mrs.  Glasgow  faithfully  until  they  were  dis- 
charged from  slavery  and  forever  set  free, 
by  the  operation  of  the  late  civil  war,  by 
the  amendment  to  the  constitution  of  the 
United  States,  and  by  the  law  of  Virginia ; 
and  that  they  were  never  at  any  time  the 
property  or  slaves  in  possession  of  the  said 


639 


23  OR  ATT. 


Virginia  Reports,  Annotatbd. 


707,  708,  709 


Elizabeth  Johns;  and  ask  that  the  defend- 
ant may  be  required  to  pay  to  themselves 
and  the  other  former  slaves  of  said  Glasgow 
the  legacy  of  (3,000,  with  its  accumulated 
compound  interest ;  or  if  this  could  not  be 
done  in  the  life-time  of  Mrs.  Johns,  that 
she  may  be  required  to  bring  the  same  into 
court,  to  be  placed  in   the  hands  of  a 

707  receiver  to  be  invested  *and  reinvested 
at  compound  interest,   until  the  death 

of  said  Elizabeth  Johns. 

Mrs.  Johns  answered  the  bill,  and  con- 
tested the  right  of  the  plaintiffs  and  the 
other  parties  in  interest  with  them  to  the 
legacy,  on  the  ground  that  they  did  not 
answer  the  description  of  the  legatees  in 
the  will;  they  having  been  emancipated, 
not  by  the  will,  but  by  the  results  of  the 
war. 

In  the  progress  of  the  cause  much  testi- 
mony was  introduced,  and  accounts  were 
taken ;  none  of  which  are  necessary  to  be 
stated  to  present  the  only  question  consid- 
ered by  this  court.  There  is  no  doubt  that 
Mrs.  Johns  had  ample  estate  of  her  father 
and  also  of  her  mother,  to  pay  the  legacy 
with  its  accumulations;  and  the  court  hav- 
ing fixed  the  amount  at  $5,716.84,  as  of  the 
1st  of  December  1870,  on  the  30th  of  October 
1870  made  a  decree  directing  her,  out  of  the 
estate  of  her  intestate  Mrs.  Glasgow,  to 
pay  to  the  general  receiver  of  the  court  that 
sum  with  interest  thereon  from  the  1st  day 
of  December  1870,  to  be  compounded  an- 
nually until  paid,  and  the  plaintiff's  costs. 
There  were  directions  for  lending  out  the 
money,  and  for  enquiries,  which  it  is  un- 
necessary to  state.  From  this  decree  Mrs. 
Johns  applied  to  this  court  for  an  appeal ; 
which  was  allowed. 

Tucker,  Baldwin,  and  Anderson,  for  the 
appellant. 

Brockenbrough  and  Sheffey,  for  the  ap- 
pellees. 

BOUIvDIN,  J.,  delivered  the  opinion  of 
the  court. 

Several  questions  of  much  interest  and 
importance  have  been  discussed  at  the  bar 
in  this  cause,  with  great  research  and  abil- 
ity, by  counsel  on  both  sides;  but  in  the 
view  taken  of  the  case  by  the  court,  it  will 
be  necessary  to  consider  only  one  of  those 
questions,  viz:  Do  the  persons  whom  the 
Circuit  court   has  declared   to  be  en- 

708  titled  •to  the   legacy  of  $3,000  named 
in  the  decree,  answer   the  description 

and  character  given  by  the  testator  to  the 
legatees  of  that  fund?  Do  they  constitute 
the  class  described?  If  not,  then  the  decree 
must  be  reversed. 

It  will  be  observed  that  none  of  the  ap- 
pellees are  named  in  the  will ;  and  if  they 
are  entitled  at  all  to  the  legacy  aforesaid, 
they  must  show  themselves  to  be  thus  en- 
titled by  showing  that,  although  not  named 
in  the  will,  they  are  plainly  described 
thereby.  They  must  bring  themselves 
clearly  within  the  descriptive  terms  used 
by  the  testator.     The  bequest  was  to  a  class 


of  persons  of  a  designated  character,  and 
bearing  certain  relations  to  the  testator; 
and  this  character  and  these  relations  evi- 
dently constituted  the  inducement  to  the 
provision.  The  legatees  to  whom  the 
bounty  was  to  accrue  were  not  particular 
individuals,  but  elect  characters.  They 
were  to  be  the  testator's  freedmen,  his 
slaves,  emancipated  by  him,  under  his  last 
will,  which,  in  this  respect,  was  not  to  take 
effect  until  the  death  of  the  survivor  of  the 
wife  and  daughter  of  the  testator ;  down  to 
which  time,  by  the  express  terms  of  the 
will,  this  class  of  legatees  were  to  remain 
slaves,  and  as  such  to  serve  the  testator's 
wife  and  daughter.  At  the  death  of  the 
survivor  of  them,  and  not  until  then,  the 
testator's  slaves  were  to  be  entitled  to  free- 
dom ;  and  for  such  of  these  ** slaves,"  to  use 
the  testator's  own  language,  '*as  may  be 
entitled  to  their  freedom  under  this  will," 
the  provision  was  to  be  made  **when  they 
acquire  their  right  to  freedom  under  this 
will. ' '  The  class  of  persons  for  whom  this 
provision  was  made  were  slaves  of  the  tes- 
tator, serving  his  wife  and  daughter  as 
such  until  the  death  of  the  survivor  of 
them,  and  then,  and  not  until  then,  acquir- 
ing their  right  to  freedom  under  the  testa- 
tor's will.  The  description  is  plain  and 
unmistakable ;  and  the  question  is,  do 
709  the  ^appellees.  Jack  Scott  and  others, 
answer  to  that  description?  Do  they 
bear  the  character  and  relations  designated 
by  the  testator?  Not  having  been  named 
in  the  will  at  all,  but  only  described,  they 
must  of  course  bring  themselves  within  the 
terms  of  the  description.  Have  they  done 
so? 

The  solution  of  this  question  will  depend 
on  the  just  application  of  well  established 
rules  of  construction,  to  some  of  which  we 
will  briefly  advert. 

It  is  weil  settled  that  wills  should  be  lib- 
erally expounded  to  carry  into  effect  the 
intention  of  the  testator,  apparent  on  the 
face  of  the  will,  as  elucidated  and  explained 
by  the  light  of  the  facts  and  circumstances 
surrounding  the  testator  at  the  date  of  its 
execution.  To  give  effect  to  that  intention, 
when  thus  ascertained,  a  court  of  construc- 
tion, when  absolutely  necessary,  will  dis- 
regard and  reject  terms  and  expressions 
obviously  in  conflict  therewith;  but  this 
will  never  be  done,  when  consistently  with 
that  intention  due  effect  can  be  given  to 
every  part  of  the  will.  The  will  of  the  tes- 
tator, as  written  by  him,  each  and  every 
part  thereof,  when  consistent  with  itself 
and  the  law  of  the  land,  is  the  law  of  the 
case,  and  must  be  enforced  as  such. 

In  the  will  before  us,  provision  has  been 
made  for  certain  legatees,  not  designated 
by  name,  but  who  are  required  by  the  will 
to  answer  a  certain  description  and  charac- 
ter therein  set  forth ;  and  we  may  safely 
say  that  *4n  general,  no  rule  is  better 
settled  than  that  legatees  must  answer  the 
description  and  character  given  of  them  in 
the  will ;  so  that  a  bequest  to  the  seventh 
child  of  B  will  not  entitle  an  eighth,  who, 
by  the  death  of  the  seventh  before  the  tcs- 
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tator,  becomes  the  seventh."  1  Rop.  on 
I^egacies  65. 

To  sustain  that   proposition,    Mr.    Roper 
cites    the    case    of  West  v.  The  I^ord 

710  Primate  of  Ireland,  3  Bro.  C.  C.  *148; 
a  very  strong  case   to   show   how  far 

the  courts  have  gone  in  adhering  to  the 
exact  description  and  character  given  to 
the  legatee  by  the  testator,  even  when, 
under  the  circumstances  of  the  case,  it 
would  be  reasonable  to  suppose  that  the 
testator  would  have  used  different  language, 
could  those  circumstances  have  been  fore- 
seen. In  that  case  the  testator  bequeathed 
as  follows :  ^  ^I  desire  that  my  executor  would 
at  his  decease,  bequeath  100  guineas  to  Lord 
Cantalupe  for  the  use  of  his  seventh,  or 
youngest  child,  in  case  he  should  not  have 
a  seventh  living." 

I^ord  Cantalupe  has  six  children  at  the 
date  of  the  bequest.  Another  child  had 
been  bom  previously  thereto,  but  was  then 
dead.  Two  months  after  the  testator' s  death 
another  son  was  bom  to  L/ord  Cantalupe, 
whom  he  named  Septimus;  and  afterwards 
other  children  were  bom,  the  youngest  of 
whom  was  named  Matilda ;  and  the  question 
was,  whether  Septimus  or  Matilda  was  en- 
titled to  the  legacy.  I^ord  Thurlow  was  of 
opinion  that  although  Septimus  was  at  the 
time  the  legacy  accrued  the  seventh  living 
child  of  lK>rd  Cantalupe,  yet  as  he  was  in 
point  of  fact  the  eighth,  in  order  of  birth, 
he  could  not  take  by  the  description  of  the 
seventh ;  and  the  legacy  was  given  to  Ma- 
tilda; and  this  decree,  the  chancellor 
affirmed  on  rehearing.     1  Rop.  65-6. 

We  would  not  be  understood  as  affirming: 
that  in  a  case  exactly  like  that,  this  court 
would  carry  the  principle  as  far  as  L/ord 
Thurlow  did.  We  have  referred  to  it  to 
show  how  very  reluctant  the  courts  have 
ever  t>een  to  depart  in  any  respect  from  the 
descriptive  terms  of  the  will. 

''Of  such  importance  is  it,"  (says  Mr. 
Roper,)  **for  a  legatee  to  answer  the  terms 
of  the  bequest,  that  if  he  do  so,  he  may 
even  make  a  good  title  to  the  legacy  or  por- 
tion, notwithstanding*  it  may   appear 

711  contradictory  to  the  'testator's  inten- 
tion."   1  Rop.  67;  citing  the  case  of 

Trafiford  v.  Ashton,  2  Vem.  R.  660,  and  2 
£q.  Ca.  abr.  p.  213,  pi.  8,  same  case. 

The  case  of  Trafford  v.  Ashton  was,  in 
principle,  the  same  with  West  v.  The  I^ord 
Primate  of  Ireland,  already  referred  to.  It 
is  stated  by  Mr.  Roper,  as  follows: 

''Mr.  Vavasom  devised  all  his  estate  in 
trust  for  his  daughter  for  life,  remainder  to 
her  second  son  to  be  begotten  in  tail  male, 
and  so  to  every  younger  son :  remainder  to 
her  eldest  daughter  and  the  first  son  of  her 
body ;  the  testator  apologizing  for  omitting 
the  eldest  son,  from  the  expectation  of  his 
daughter  marrying  so  prudently  as  to  in- 
sure a  provision  for  such  son.  The  daughter 
married  Sir  Ralph  Ashton  and  had  children, 
Eklmund,  the  eldest,  Richard,  and  Ann 
Trafford.  Edmund  died  shortly  after  his 
birth,  and  then  Richard  was  born  who  was 
the  only  and  eldest  son  of  I^ady  Ashton. 
The  question  was,  whether  he  was  entitled 


under  the  description  "second  son,"  to  Mr. 
Vavasom*s  estate;  and  it  was  determined 
in  the  affirmative ;  the  Chancellor  observing 
that  second  son  was  second  in  the  order  of 
birth.  Richard,  therefore,  answering  that 
description,  was  entitled,  although  it  was 
contrary  to  the  testator's  intention."  This 
case,  it  will  be  seen,  is  the  converse  of  the 
case  of  West  v.  The  L/ord  Primate  of  Ire- 
land, but  is  the  same  in  principle;  and 
whilst  we  would  not  be  understood  as  say- 
ing that  we  would  follow  either  of  them 
upon  precisely  the  same  state  of  facts,  yet 
we  do  not  hesitate  to  say  that  we  approve 
the  principle  intended  to  be  affirmed,  viz: 
that  legatees,  especially  when  designated 
by  class  and  description  only,  must  in  gen- 
eral bring  themselves  clearly  within  the 
description  and  character  given  to  them  by 
the  testator.  This  description  and  charac- 
ter will  only  be  departed  from  by  a  court  of 
construction  when  on  the  face  of  the 

712  will  itself,  as  explained  by  the  *facts 
and  circumstances  attending  its  exe- 
cution, it  shall  be  made  to  appear  that 
there  was  a  mistaken  description  in  the 
will,  or  that  the  description  was  itself  im- 
material. This  proposition  is  sustained  by 
the  case  of  Bristow  v.  Bristow,  5  Beav.  R. 
289,  which  is  thus  stated  by  Mr.  Roper, 
same  Vol.  p.  170.  **A  legacy  of  ;f800  was 
given  to  the  four  eldest  children  of  my 
cousin  G.  B.  (naming  them,)  equally,"  and 
";f200  to  the  remaining  children  of  my 
uncle  G.  B."  The  testatrix  had  both  a 
cousin  and  an  uncle  G.  B. ;  the  cousin  had 
seven  children  only,  known  to  the  testatrix, 
and  the  uncle  had  only  one,  S.  whom  the 
testatrix  in  her  will  called  cousin,  and  who 
had  three  children.  I^ord  I^angdale,  M.  R. 
held,  that  the  three  remaining  children  of 
the  cousin  G.  B.  were  intended." 

Now,  in  this  case,  although  the  parties 
declared  to  be  entitled  to  the  legacy  did 
not  literally  answer  the  description  annexed 
to  their  names,  yet  there  was  enough  on 
the  face  of  the  will,  as  explained  by  the 
state  of  the  families  at  the  date  thereof,  to 
show  clearly  that  there  was  a  mistaken  de- 
scription, and  that  they  were  really  the 
persons  intended  to  be  described.  In  such 
case  the  principle  laid  down  is  not  invaded. 
The  will  itself,  in  connection  with  the  sur- 
rounding facts  and  circumstances,  showed 
plainly  who  were  intended  to  be  described; 
the  parties  declared  to  be  entitled,  thus 
brought  themselves  clearly  within  the  de- 
scription intended  by  the  will  expounded  as 
aforesaid.  But  how  stands  the  case  before 
us?  Who  were  the  persons,  or  rather  class 
of  persons  intended  to  be  provided  for  by 
the  testator  in  this  case?  Clearly,  not  any 
particular  individuals,  for  none  are  named ; 
and  the  guarded  terms  of  the  bequest  pre- 
clude the  idea  of  individual  benefit.  A  class 
only  was  provided  for,  to  answer  a  certain 
description  and  character,  pointed  out  in 
unmistakable  terms  by  the  testator  himself. 
For  this  class,  as  a  class,  answering, 

713  at  the  time  *they   should   become  the 
recipients  of  his  bounty,  the  descrip- 
tion and  bearing  the  relations  designated 
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by  the  testator,  and  for  this  class  only,  was 
the  provision  made.     What  was  the  class? 
and  what  relations  were  they  to  bear  to  the 
testator  when  his  bounty  should  be  invoked? 
We  answer  from  the  will  itself,  and  almost 
in    its    words,    his   slaves   remaining*  such 
down   to   the  death   of  the  survivor  of  his 
wife  and  daughter,    and   in   their   service ; 
and  then,  and  not  until  then,  to  be  emanci- 
pated by  and  under  his  last  will.     This  was 
the  class,  and  thus  to   be   emancipated,  for 
whom    the    testator    intended    to    provide. 
They  were  to  be  his    freedmen,   made  such 
at  that  remote  period  in  the  future,  by  his 
will,  and  claiming*  their  rights   to^ freedom 
thereunder.     Such  is  the  class  described  in 
this  will,  and  as  none  of  the  class  are. per- 
sonally   named,    only   those  who  can  bring 
themselves    fairly    within    the    descriptive 
terms  of  the  will,  can  claim   the   testator's 
bounty.     Do  the  appellees   answer  that  de- 
scription?    Do  they  claim   the   legacy   in 
question  as  having   been  slaves  of  the  tes- 
tator down  to  the  death   of  the  survivor  of 
his  wife   and   daughter,    and   by   virtue  of 
emancipation  then,  by  and  under  the  testa- 
tor's last  will?    Is  this   their  claim?    Far 
from  it.     The  event,   on   which   alone  such 
claim  is  dependent,    has   not  yet  occurred. 
The   testator's   daughter   is  yet  alive,  and 
may    live   for   many  years.     Ere  she  dies, 
every  one  of   the    persons   now  clai miner  a 
legacy  dependent  on  that  event,  may  them- 
selves   be    dead.      They  do     not    pretend, 
and  could  not  pretend,    that   the   event  had 
happened    on   which   the   provision    was  to 
take  effect;  for  their  suit  is   now  pending 
against   the   testator's  daughter.     Nor   do 
they  claim  in    the  character  given   by  the 
testator  to  this  class  of  legatees.     They  do 
not  claim  as  his  freedmen  emancipated   by 
his  will.     Such  is  neither   their   claim  nor 
their   status.     They    claim    their   right   to 
freedom    under   another    and    higher 
714      power,    and  directly  *agrainst  the  tes- 
tator's   will;  and    do    not,    therefore, 
pretend  that   they  come   within   the  liberal 
terms  of  the  bequest.     But  it  is  insisted  that 
they  are  within  its  spirit,  that  they  were  to 
be    provided    for,    when    free;  and    having 
successfully  asserted  their  right  to  freedom, 
that  it  was   immaterial   whether  they   be- 
came free  under  the  will  or  otherwise.     We 
are  of  a  different  opinion.     We  do  not  think 
that  the  testator,  could  he  have  foreseen  the 
events  which  have  occurred,   would  have  so 
modified  the  terms  of  the  bequest  as  to  allow 
it  to  take  effect  in  favor  of   the    appellees, 
and  against  the  prime   objects  of  his  affec- 
tion and  bounty — his  wife    and  daughter. 
On  the  contrary,  we  think  that   the   future 
status  of  this  class  of  legatees,  as  his  freed- 
men, made  such   by   his    will,    was  the  in- 
ducement to  his  bounty  to  them.     It  was  in 
that  character  alone  that  they  were  to  take. 
And  could  he  have  foreseen  that  they  would 
acquire  and  assert  their   right    to  freedom, 
independently  of  his  will,  and  against  its 
provisions,  disturbing  and  to  a  great  extent 
overthrowing  the  same,   we   think   the  pre- 
sumption    reasonable    that  he   would   have 
made  no  attempt  to  provide  for  them  at  all. 


We  see  nothing,    therefore,  in    the  circum- 
stances of  the  case,  nor  in  the  intrinsic  jus- 
tice and  merit  of  the  claim,  which   should 
induce  the  court,  in  disregard  of  the  prind- 
pies  above  laid  down,  to  dispense  with  the 
plain  description  and  character  g^iven  to  the 
legatees  by  the  testator.     On  the  contraiy, 
we  think  that  we  have,  in  the  circumstances 
of  the  case  before  us,  every  inducement  to  a 
just   and    faithful   application   of  the  rule, 
that  the  legatee  must  show  himself  entitled 
to  the  legacy  in  the  character  and  according 
to  the  description  set  forth  in  the  wilL    We 
think,  as  we  have   already   said,    that  the 
character  in  which  the  legatees  should  claim 
was,  in  this  case,  of  the  essence  of  the  be- 
quest ;  and  in  that  aspect,  the  princiule 
715      which    should   control   our  action    is 
the  same  in  effect  with  that  established 
in    a    class   of  cases   in   which  a  legacy  is 
given  to  a  person  by  name,   but  under  par- 
ticular description  or  character  superadded, 
which  has  been  falsely  assumed ;  or  where 
a  testator,  induced  by   the  representations 
of  third  parties  to  regard  a  legatee  in  a  re- 
lationship  which    claims    his   bounty,  be- 
queaths   him    a    legacy   by    a    descriptioa 
according  with  such  supposed  relationship; 
and  no  other  motive  for  such  bounty  can  be 
supposed.     In  such  cases   the  law   will  not 
allow  the  legatee  to  claim   the  legacy,  not- 
withstanding it  be  given  to  him  by  name. 
Although  he  be  the  person  in  point  of  fact 
named   as   the  legatee,   yet  as  he  does  not 
bear  the  character  and  sustain  the  relation 
to  the  testator  set   forth   in    the  will,    and 
which  induced  the  bequest,  he  cannot  take. 
The  cases   of  Kennell  v.    Abbot ;  4  Ves.  R. 
802,    and    Exparte  Wallop,  4  Bro.  C.  C.   90, 
are  of  this  character.     In  the  first,  a  woman 
supposed  to  be  married,  under  a  power  made 
a  will  in  favor  ^^of  her   husband,    Edward 
Lovell."     It  turned  out   that  at  the  date  of 
the    supposed    marriage,    I^ovell    was   the 
husband  of  another  woman,    and  of  course 
was  not  the  husband  of  the  testatrix. 

The  other  was  a  case  in  which  the  testa- 
tor was  induced  by  a  woman  with  whom  he 
was  living,  to  believe  that  she  was  the 
mother  by  him  of  certain  children,  which 
she  showed  to  him.  The  children  shown 
him  were  neither  hers  nor  his,  but  he  gave 
them  legacies  as  such.  In  neither  of  these 
cases  was  there  any  doubt  as  to  the  persons 
to  whom  the  legacies  were  given.  They 
were  known  in  each  case  to  the  testator, 
and  personally  named.  But  the  legacies 
were  given  to  them,  under  a  certain  de- 
scription and  character;  and  says  Mr. 
Roper,  in  commenting  on  them,  *Hhe  de- 
scription and  character  of  the  legatees  were 
qf  the  essence  of  the  bequest;  and  it  was 
a  reasonable  presumption  that  if 
716  *the  testators  bad  known  the  real  sit- 
uation of  the  legatees,  they  would 
have  not  been  objects  of  their  bounty;"  1 
Roper  171. 

The  principle  applies  a  fortiori  in  this 
case,  in  which  no  one  is  named,  and  the 
legatee  must  claim  by  '*  description  and 
character"  alone.  The  '^description  and 
character"  of  the  legatees,  as  freedmen  of 
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the  testator,  acquiring'  their  right  to  free- 
dom under  his  last  will,  at  the  death  of  the 
survivor  of  his  wife  and  daughter, "  were  of 
the  essence  of  the  bequest;  and  '4t  is  a 
reasonable  presumption  that  if  the  testator 
'^could  have  known  that  they  would  not 
remain  his  slaves,  and  render  to  his  wife 
and  daughter  the  service  required  of  them, 
but  would  assert  and  maintain  their  right 
to  freedom  outside  the  will,  and  thus  disturb 
and  break  up  its  provisions,  to  the  great 
loss  and  damage  of  the  first  objects  of  his 
bounty,  he  would  have  made  no  attempt  to 
provide  for  them.  The  terms  of  the  will  do 
not  entitle  them  to  demand  the  legacy ;  and 
we  see  nothing  in  the  facts  and  circum- 
stances of  the  case  to  make  it  either  just  or 
reasonable  that  they  should  have  it. 

Suppose,  for  instance,  that  after  the  tes- 
tator's death,  these  same  appellees  had  in- 
stituted against  the  wife  and  daughter  of 
the  appellant  a  suit  '4n  forma  pauperis," 
to  establish  their  freedom ;  and  had  estab- 
lished the  same  outside  and  against  the 
will,  could  it  be  for  a  moment  pretended 
that  such  persons  were  entitled  to  a  legacy 
given  to  a  class  of  persons,  who,  at  the 
death  of  the  survivor  of  the  testator's  wife 
and  daughter,  should  become  entitled  to 
and  acquire  a  right  *to  freedom  under  and 
not  against  his  will.  Could  they  be  said 
in  any  sense  or  degree  to  answer  the  * 'de- 
scription and  character' '  set  forth  in  the 
will?  We  think  not  yet ;  such  is  in  eifect 
the  attitude  of  the  appellees.  They  claim 
under  a  power  paramount  to  the  will,  and 
against  its  provisions.  They  not  only 
717  do  *not  answer  the  description  and 
character  required  by  the  will,  but 
present  themselves  in  a  character  utterly 
variant  therefrom,  and  in  irreconcilable 
conflict  therewith.  Under  such  circum- 
stances we  are  of  opinion  that  the  appellees 
have  shown  no  title  to  the  legacy  in  ques- 
tion or  any  part  thereof;  and  the  decree 
must  be  reversed,  and  their  bill  dismissed. 

This  view  of  the  case  renders  it  unneces- 
sary to  consider  the  questions  of  election, 
compensation  and  apportionment  so  ear- 
nestly and  ably  argued  at  the  bar. 

Decree  reversed,  and  bill  dismissed. 
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*Shif)ett  V.  Long's  Adm'x. 
September  Term^  1878.  Ricliniond. 


Contract  for  5ale  of  Land— Confederate  Currency.*— On 
the  19th  of  December  1862,  L  and  S  made  an  aarree- 
ment  in  writing,  which  recited  that  Lhad  that  day 
purchased  of  B  two  tracts  of  land,  one  of  100  and 
the  other  of  50  acres,  adjoininfir,  for  the  price  of 
$1,708.25;  and  L  asrreed  to  let  S  have  the  use  and 
possession  of  the  land  for  five  years  from  date,  on 
condition  that  S  would  pay  to  L  punctually  at  the 
end  of  each  year,  the  interest  on  said  sum ;  and  If 
at  the  end  of  fire  years  S  had  paid  the  interest  and 
would  then  pay  the  whole  of  the  said  principal 
sum,  L  would  make  such  a  deed  in  fee  simple  to  S 
for  the  land  as  B  should  make  to  L.    And  S  afirreed 

•See  Cabell  ▼.  Cox.  27Gratt  182. 


to  take  the  land  on  these  terms.  B  had  purchased 
the  larger  parcel  from  S.  and  had  made  a  similar 
agreement  with  him,  with  which  S  had  failed  to 
comply;  and  it  was  at  the  instance  of  S  that  L  had 
purchased  the  land,  he  paying  B  in  Confederate 
currency,  though  the  debt  due  from  S  to  B  was 
due  before  the  war.  This  is  not  a  Confederate  con- 
tract; but  S  must  pay  to  L  the  91,706.85,  in  good 
money. 

The  case  is  fully  stated  by  Judg-e  Moncure, 
in  his  opinion. 

Blakey,  for  the  appellant. 

Duke,  for  the  appellees. 

MONCURK,  P.  This  is  an  appeal  from  a 
decree  of  the  Circuit  court  of  Albemarle 
county,  for  the  sale  of  land  for  the  payment 
of  a  sum  of  money  and  interest,  as  a  good 
money  debt.  The  appellant  contends  that 
it  is  a  Confederate  money  ■  debt,  which 
oug-ht  to  have  been  scaled ;  and  whether  it 
is  or  not.  is  the  question  we  now  have  to 
decide. 

719  *By  articles  of  agreement,  made  and 
entered  into  on  the  19th  day  of  De- 
cember, 1862,  between  Andrew  J.  Long  of 
the  one  part  and  William  S.  Shiflett  of  the 
other  part,  reciting'  that  the  said  Long  had 
that  day  purchased  of  James  Beazley  two 
parcels  of  land,  one  containing  100  acres, 
and  the  other  containing  50  acres,  adjoin- 
ing each  other,  for  which  he  gave  $1,706.25, 
the  said  Long,  on  his  part,  agreed,  to  let 
the  said  Shiflett  have  the  use  and  possession 
of  the  said  parcels  of  land  for  five  years 
from  said  date,  on  condition  that  he,  said 
Shiflett  would  pay  unto  him,  said  Long, 
the  interest  on  the  said  purchase  money 
punctually,  at  the  end  of  each  year ;  and, 
at  the  end  of  the  said  five  years,  if  the 
said  Shiflett  should  have  paid  up  punctually 
the  interest  as  aforesaid,  and  would  then 
pay  up  the  whole  of  the  said  principal  sum, 
the  said  Long  bound  himself  to  make  to 
said  Shiflett  a  deed  of  conveyance  in  fee 
simple  for  said  land,  such  as  he,  said  Long, 
should  get  from  said  Beazley;  and  said 
Shiflett,  on  his  part,  agreed  to  take  said 
parcels  of  land  as  set  forth  above,  and  to 
pay  up  the  said  interest  annually,  and  to 
take  good  care  of  said  lands,  and  keep  them 
in  as  good  repair  as  though  they  were  his 
own  lands. 

By  deed  dated  on  the  14th  day  of  January 
1863,  and  afterwards  duly  recorded,  the 
said  James  Beazley  and  his  wife,  in  con- 
sideration of  $1,733  02  to  them  in  hand  paid 
by  the  said  Andrew  J.  Long,  conveyed  to 
the  said  Long  in  fee  simple,  the  said  two 
parcels  of  land,  with  general  warranty  as 
to  the  said  parcel  of  one  hundred  acres,  and 
with  special  warranty  as  to  the  parcel  of 
fifty  acres. 

In  March  1868,  the  suit  was  instituted  in 
which  the  decree  aforesaid  was  rendered. 
It  was  brought  by  Margaret  J.  Long,  in 
her  own  right  and  as  administratrix  of  her 
late  husband,  the  said  Andrew  J.  Long, 
who  had  departed  this  life  intestate ; 

720  and   the    said   Shiflett  '^and  the  heirs 
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at  law  of  her  husband,  who  were  his 
four  infant  children,  were  made  defendants 
to  the  suit.  In  her  bill,  she  charg-es  that 
aaid  Shiflett  took  possession  of  said  land 
under  said  agreement,  and  paid  the  interest 
up  to  the  year  1865,  but  had  since  paid 
nothing,  and  has  never  paid  any  part  of 
the  principal ;  that  on  the  18th  day  of  De- 
cember 1867,  the  five  years  during  which  he 
was  to  remain  in  possession  of  said  land, 
expired ;  and  that  all  his  rights  under  said 
agreement  have  ceased  and  determined, 
and  the  said  two  parcels  of  land  are  now 
the  property  of  herself  and  her  four  infant 
children ;  she  having  right  of  dower  therein, 
and  the  residue  belonging  to  her  children. 
She  further  charges  that  said  Shiflett  will 
neither  pay  the  principal  and  interest  due 
on  said  contract  on  the  18th  of  December 
1867,  nor  surrender  said  land.  She  says 
she  is  perfectly  willing,  for  herself  and  her 
infant  children,  to  take  the  land  (which  she 
says  is  worth  fully  $1,708  and  25  cents  in 
good  money, )  and  discharge  the  said  Shiflett 
from  the  payment  of  the  principal,  on  con- 
dition that  he  will  pay  up  the  interest  due 
from  him  for  use  and  occupation  of  the  said 
premises ;  and  she  therefore  prays  that  said 
Shiflett  be  compelled,  either  to  surrender 
the  said  land  to  her  and  her  infant  children, 
paying  the  interest  now  due  for  use  and 
occupation,  or  to  pay  the  complainant,  as 
administratrix  of  her  husband,  the  sum  of 
$1,708  and  25  cents  with  interest  thereon 
from  the  18th  day  of  December,  1865 ;  and 
for  general  relief. 

In  June  1868  the  said  Shiflett  filed  his 
answer  to  the  said  bill,  in  which  he  says 
that  the  **agreement  between  Andrew  J. 
Long  and  your  respondent,  bearing  date 
December  18th,  1862,  by  which  he  was  to 
get  title  of  said  land  from  Beazley,  so  far 
from  being  any  real  purchase  of  Long  from 
Beazley,  was,  in  reality,  only  an  ar- 
721  rangement  *between  the  parties  men- 
tioned, and  your  respondent  to  pay  a 
debt  due  by  this  respondent  to  said  Beazley 
for  money  advanced  by  the  latter  for  and 
on  account  of  your  respondent;  and  the 
title  was  then  vested,  in  appearance,  in 
Beazley,  for  the  sole  purpose  of  securing 
the  debt  due  him  by  respondent.  James 
Beazley  was  desirous  of  getting  this  money ; 
and  upon  this  respondent  entering  into  a 
negotiation  with  Long  to  get  the  money  to 
pay  Beazley,  and  when  Beazley  expressed 
his  willingness  to  take  Confederate  treasury 
notes  in  discharge  of  said  debt,  then  Long 
was  willing  to  let  your  respondent  have  the 
money  to  pay  off  the  said  debt  to  Beazley, 
provided  he  should  get  the  land  conveyed 
to  him  in  absolute  form,  as  a  security  for 
the  money  so  advanced.  The  agreement 
marked  'Exhibit  C,*  with  complainant's 
bill,  was  then  entered  into,  giving  the  time 
therein  mentioned  to  repay  the  money  so 
advanced  for  your  respondent.  The  money 
advanced  by  Long  was  Confederate  money ; 
and  there  was  no  agreement  that  it  should 
be  repaid  in  anj"  other  kind  of  money ;  and 
this  respondent  is  advised  that  this  transac- 
tion   was    in   reality    only    a  mortgage    to 


Long"  to  secure  the  payment  of  the  monej 
advanced  by  him  for  your  respondent, 
though  upon  its  face,  it  was  an  absolute 
conveyance.  The  amount  of  money  ad- 
vanced was  $1,708.25  in  Confederate  cnr- 
rency,  which  was  then  the  universal  cur- 
rency of  the  country.  This  amount  paid 
off  this  respondent's  indebtedness  to  James 
Beazley,  and  also  paid  for  the  50  acre  tract 
mentioned  in  the  bill,  which  tract  was 
reckoned  at  $250  at  that  time,  and  which 
respondent  had  agreed  to  buy,  in  the  trans- 
action with  Beazley ;  Long*  furnishing  him 
the  money  and  the  deed  being  made  to  him 
by  Beazley  to  secure  him  as  before  de- 
scribed." **  And  when  Long  paid  the  debt 
to  Beazley  for  your  respondent,  it  was  dis- 
tinctly understood  that  he  was  merely 

722  put  in  the  *same  position  as  Beazley 
then  occupied,    namely,   holding  title 

for  security  for  his  money.     Your  respond- 
ent, therefore,  has  for  years  been  in  posses- 
sion  of  the  land  as  the   owner  of  it;  has 
never  rented  from  any  one,  but  paid  inter- 
est on  money  for  which  the  land  was  bound. 
Your  respondent  remained  in  possession  of 
this   land   when    the   agreement  C  was  en- 
tered  into,  and  paid  interest  on  money  to 
Long  in  the  same  way  as  before  that  time 
he  had  done  to  Beazley,    and  continued  to 
pay  the  interest  to  Long  or  his  representa- 
tive up  to  1865,   punctually  as  it   fell  due. 
Before  the   interest   fell  due  for  1866,  your 
respondent  applied  to  one  Thomas  Wood,  a 
counsellor  learned  in  the  law,  by  whom  he 
was  advised  that  the  principal  of  said  debt 
to  Long  should  be  scaled,  and  he  furnished 
your  respondent  with  a  statement  showing 
the  amount  of  the  debt  to  be  $569.41,  or  at 
the  utmost  $621.16,   in  United  States  treas- 
ury notes,  on  which  the  interest  due  for  the 
year  1866,   amounted  to  $37.26,"  which  in- 
terest,    when    it   became   due,    respondent 
says,   he  tendered  to  complainant  in  legal 
tender  notes  of  the  United  States,  but  she 
refused  to  receive  the  same.     *'On  the  18th 
of  December  1867,   when  the   principal  be- 
came  due,    your   respondent,"    he   further 
says,  *4n  company  with  one  of  his  neigh- 
bors went  to  the  house  of  the  complainant, 
and    tendered    payment   of   the    principal 
($621.16)    and   the   two  years'    interest  on 
that  amount  ($37.26  for  each  year),  in  the 
aggregate    amounting   to  $695.68,    in  legal 
tender  treasury  notes  of  the  United  States, 
which  she  then  refused  to  take,    and  still 
refuses,   though  your  respondent  has  at  all 
times  since  been  ready  and  willing  to  pay 
her  that  amount;"  which,   he  contends,  is 
all  she  is  entitled  to  recover. 
Four    witnesses'  were   examined  by  the 
plaintiff,  and  seven  by  the  defendant 

723  Shiflett.     Those   examined    by   *the 
plaintiff  were  James  Beazley*  Wyatt 

S.  Beazley,  Austin  Grentry  and  Thornton 
W.  Mooney.  The  first  two  were  privy  to 
the  contract  between  Andrew  J.  Long  and 
the  defendant  Shiflett,  and  were  present 
when  it  was  entered  into,  and  are  the  only 
witnesses  examined  who  were  present  on 
that  occasion.  The  said  defendant  was  of 
course  present  and  offered  himself  as  a  wit- 
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ness  in  his  own  behalf,  but  he  was  not 
examined,  because  incompetent,  as  he  cer- 
tainly was ;  the  other  party  to  the  contract 
being"  dead.  The  substance  of  so  much  of 
the  testimony  as  seems  to  be  material  to  be 
stated  is  as  follows: 

James  Beazley,  a  witness  for  the  plain- 
tiff, *  testified  that  he  owned  the  land  in 
question.  He  bought  the  50  acre  tract  at  a 
sheriff's  sale  under  a  decree,  and  gave  for 
it,  according  to  the  best  of  his  recollection, 
$100.  The  100  acre  tract  he  bought  of  the 
defendant  Shiflett,  who  bought  it  of  Rob- 
erts, who  bought  it  of  Crawford.  Witness 
thought  that  Shiflett  gave  $1,200  for  the  100 
acre  tract,  not  less  than  that:  on  reflection 
thought  it  was  more ;  thought  he  gave  too 
much  for  it.  Witness  advanced  part  of  the 
money  for  him,  became  bound  for  another 
part,  which  he  had  to  pay,  and  also  paid 
some  other  debts  for  him.  The  amount 
thus  paid  by  witness  for  Shiflett  was  the 
precise  price  allowed  by  the  former  to  the 
latter  for  the  100  acre  tract.  Witness  could 
not  remember  the  amount,  but  said  it  was 
stated  in  the  deed  made  to  him  by  Shiflett. 
On  his  examination  in  chief  he  gave  the 
foUowing^  answers  to  the  following  ques- 
tions : 

4th  question.  When  you  purchased  the 
land  from  Shiflett,  were  you  put  in  posses- 
sion of  it  by  him? 

Answer.  No,   sir,   I  sold   it  to  him,  and 

gave  him  five  years  to  pay  the  money.     He 

was  to  pay  the  interest  on  it  annually. 

724         *6th  question.    Did  you   ever   take 
possession  of  said  land   and  rent  it 
out? 

Answer.  Yes  sir.  After  Shiflett' s  time 
expired  he  gave  it  up  to  me,  and  I  rented  it 
out  two  years,  I  think. 

7th  question.  What  then  became  of  the 
land? 

Answer.  I  had  agreed  for  Mr.  Shiflett  to 
move  on  it  again,  by  paying  me  one-third 
of  the  crop.  After  this  he  was  after  me  to 
buy  it  again  from  me.  He  proposed  he 
should  take  Harden  Shiflett  to  see  the 
money  paid ;  the  money  was  to  come  through 
Harden  Shiflett.  They  wished  to  pay  a 
good  part  in  bonds,  which  I  would  not  take. 
Mr.  Shiflett  came  to  me  again,  and  told  me 
Andrew  J.  Long  would  buy  the  land  and 
pay  every  dollar  in  cash,  and  then  Long 
would  let  him  have  it  if  he  could  pay  for  it 
in  five  years.  Mr.  Shiflett  brought  I/ong 
down  there,  and  I  ag^'^ed  to  let  him  have  it. 
He  was  to  pay  me  all  Mr.  Shiflett  owed  me, 
and  we  made  a  calculation  what  it  was, 
principal  and  interest,  '  which  Mr.  Long 
paid  me ;  that  is,  he  paid  me  all  that  was 
due  on  the  land;  and  before  I  made  the 
deed,  I  required  him  to  pay  the  balance  due 
from  Shiflett ;  which  he  did. 

8th  question.  To  whom  did  you  sell  the 
land,  and  to  whom  did  you  make  the  deed? 

Answer.  I  considered  the  land  sold  to  An- 
drew J.  Long,  and  made  the  deed  to  him. 
Afterwards,  when  I  executed  the  deed,  I 
offered  him  $500  to  let  me  stand  in  his 
shoes. 


On  his  cross  examination,  he  gave  the 
following  answers  to  the  following  ques- 
tions : 

5th  question.  Please  state  distinctly,  for 
what  purpose  the  land  was  conveyed  to  you 
by  Shiflett? 

Answer.  The  purpose  was  a  bona  fide 
right  in  me,  if  he  could  not  pay  the  money 
in  five  years. 

•   6th   question.     What   money   do  you   re- 
fer to? 

725  *Answer.     Money  that  I  had  paid  for 
the  land,  what  it  cost  me. 

13th  question.  State  whether  you  desired 
to  hold  the  land,  or  whether  the  reason  for 
your  taking  a  deed  from  Shiflett  was  to  se- 
cure the  payment  of  the  money  you  had 
advanced  tor  him,  with  interest? 

Answer.  I  did  not  wish  to  hold  the  land, 
but  merely  wanted  my  money  back.  There 
was  no  time  at  which  I  would  not  have 
conveyed  the  land  to  any  one  that  Mr. 
Shiflett  would  have  asked  me,  upon  the 
payment  of  the  money  paid  and  advanced 
by  me  for  Shiflett. 

14th  question.  Tou  speak  in  answer  to  a 
former  question,  of  taking  rent  for  the 
place.  Did  you  receive  that  rent  in  satis- 
faction of  the  interest  on  the  money  that 
Shiflett  owed  you? 

Answer.  No.  The  land  was  mine  and 
the  rent  was  mine.  Mr.  Shiflett  had  moved 
off  the  land  and  given  it  up. 

15th  question.  When  you  let  Mr.  Shiflett 
move  on  the  land  again,  did  he  pay  you 
part  of  the  crop  for  rent,  and  also  pay  in- 
terest on  money ;  or  did  you  take  the  rent 
in  payment  of  the  interest? 

Answer.  He  was  to  pay  me  one-third  of 
crop  in  rent,  but  in  a  short  time  I  sold  to 
Long,    and   there   was  no  division  of  crop. 

16th  question.  How  much  did  Andrew  J. 
Long  pay  you?  When,  and  in  what  kind 
of  money? 

Answer.  He  paid  me  $1,732.02.  It  was 
paid  at  the  date  of  the  contract  between 
Long'  and  Shiflett,  all  in  Confederate 
money. 

17th  question.  What  is  the  value  of  the 
100  acre  tract  of  land  now,  if  placed  in 
market? 

Answer.  I  think  it  worth  $1,200.  I  was 
willing  at  that  time  to  go  a  little  over  $1,200 
in  paying  debts  for  him.  When  the  thing 
wound  up  he  owed  me  $1,732. 

726  *18th  question.     When  A.  J.    Long 
paid  you  $1,732.02  was  that  the  exact 

sum,  principal  and  interest,  that  was  due 
you  by  Shiflett? 

Answer.  Yes  sir ;  if  we  made  the  right 
kind  of  calculation. 

19th  question.  Was  there  not  included  in 
that  sum  the  value  of  the  50  acre  tract, 
bought  by  you  from  Rippetoe? 

Answer.     Certainly. 

20th  question.  At  what  price  was  this 
tract  put  down  in  the  trade  with  A.  J. 
Long? 

Answer.     At  $250,   if  I  am  not  mistaken. 

On  his  re-examination  by  the  plaintiff,  he 
gave  the  following  answers  to  the  following 
questions : 
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Ist  question.  Was  the  money  due  from 
Shi  fie  tt  to  you  Confederate  money  or  good 
money? 

Answer.  It  was  good  money  I  let  him 
have  before  the  war. 

2d  question.  Did  you  sell  the  land  to 
Liong,  and  convey  it  to  him  with  the  knowl- 
edge and  consent  of  Shiflett? 

Answer.  Certainly,  at  the  request  of  Mr. 
Shiflett. 

Wyatt  S.  Beazley,  another  witness  for  the 
plaintiff,  testified  that  he  was  the  draughts- 
man of  the  contract  between  Ltong  and 
Shiflett,  of  the  18th  of  December,  1862,  and 
witnessed  it :  that  the  said  contract  conveys 
the  true  agreement  between  the  parties: 
that  the  one  hundred  acre  tract  was,  in  his 
opinion,  worth  fifteen  dollars  per  acre  in 
good  money,  in  1860 ;  and  he  supposed  that 
on  the  10th  of  August,  1868,  when  he  gave 
his  testimony,  it  would  have  sold  for  $12 
per  acre,  on  the  terms  of  one-third  cash, 
and  the  balance  in  two  equal  annual  instal- 
ments. 

Austin  Gentry,  another  witness  for  plain- 
tiff, testified  that  in  1863  Shiflett  told 
727  him  lyong  had  bought  the  land  *of 
Beazley,  with  the  understanding  that 
he,  Shiflett,  was  to  have  the  privilege  to 
pay  interest  on  the  money  which  L/ong  had 
paid  to  Beazley  promptly  for  five  years ;  and 
at  the  end  of  five  years  he  was  to  pay  punc- 
tually the  principal,  and  Mr.  Long  was  to 
make  him  a  deed  for  the  land.  He  said  he 
was  to  pay  in  such  currency  as  was  in  cir- 
culation when  the  debt  fell  due.  Witness 
thought  the  hundred  acre  tract  worth  fif- 
teen dollars  an  acre,  and  the  fifty  acre  tract 
worth  $200;  and  it  was  his  impression, 
though  he  was  not  positive,  that  Shiflett 
gave  Roberts  $1,700  for  the  one  hundred 
acre  tract. 

Thornton  W.  Mooney,  the  remaining  wit- 
ness for  the  plaintiff,  testified  that  he  had 
long  known  the  land  in  controversy,  and 
considered  the  one  hundred  acre  tract  worth 
$15  an  acre,  and  the  fifty  acre  tract  worth 
$250.  $1,700  was  the  price  which  Shiflett 
agreed  to  pay  Roberts  for  the  one  hundred 
acre  tract.  Shiflett  acknowledged  to  wit- 
ness, since  this  suit  was  brought,  that  the 
debt  claimed  by  the  plaintiff  was  a  just 
debt,  and  that  he  would  have  paid  it  but 
for  his  being  persuaded  by  Mr.  Powell  that 
it  could  be  scaled.  The  plaintiff  is  a 
daughter  of  this  witness,  and  the  testimony 
of  one  of  the  defendant's  witnesses,  B.  F. 
Powell,  supposing  it  to  be  competent,  tends 
to  impeach  the  veracity  of  this  witness. 

B.  F.  Powell,  a  witness  for  the  defend- 
ant, appears  to  be  interested  in  the  result  of 
the  suit,  being  a  sub-purchaser  from  Shif- 
lett of  a  portion  of  the  land  in  controversy ; 
and  his  testimony  was  excepted  to  by  the 
plaintiff  on  that  ground.  It  is  very  long, 
and  not  being  competent  testimony,  will 
not  be  stated ;  though  if  it  were  competent, 
it  would  not  be  very  material. 

Bdward  Powell,  another  witness  for  de- 
fendant, testified  that  on  the  10th  day  of 
December  1867  he  and  Samuel  Shiflett,  at 
the  request  of  the  defendant,  W.  S.  Shiflett 


and  B.  F.  Powell,  carried  from  them 

728  to   the  *plaintiff,   Mrs.  Long,  $695.68 
in  gold  and    greenbacks,   t>eing  the 

scaled  value,  as  ascertained  by  Mr.  Wood, 
of  the  debt  due  by  the  defendant  to  the 
plaintiff,  supposing  it  to  be  payable  in 
Confederate  money,  and  tendered  the 
money  to  her ;  but  she  declined  to  take  it, 
unless  the  full  amount  was  paid.  He  con- 
sidered the  present  value  of  the  one  hundred 
acre  tract  to  be  $10  per  acre  in  its  then  con- 
dition, and  that  of  the  fifty  acre  tract  to  be 
$125.  The  river  has  done  the  one  hundred 
and  fifty  acre  tract  a  great  deal  of  damage ; 
and  the  house  and  fifty -five  pannels  of  fenc- 
ing, have  been  burnt  on  the  Stephen  Shiflett 
place  within  the  last  two  years. 

Samuel  Shiflett,  another  witness  for  de- 
fendant, testified  that  he  considered  the 
fifty  acre  tract  to  be  worth  $100,  and  the 
one  hundred  acre  tract  $10  per  acre. 

James  Barly  Shiflett,  another  witness  for 
defendant,  gave  the  same  testimony  as  the 
last  witness  in  regard  to  the  present  value 
of  the  land.  He  also  testified  that  he  heard 
a  conversation  in  the  spring  of  1863,  be- 
tween Long  and  Harden  Shiflett,  in  which 
Long  said,  in  answer  to  questions  of  Harden 
Shiflett,  that  if  Confederate  money  was  cur- 
rent when  the  mone3'  became  due  from  the 
defendant  to  Long  for  the  land  it  could  be 
paid  in  Confederate  money ;  and  if  Confed- 
erate money  was  not  then  current,  he. 
Long,  reckoned  he  would  have  to  take  such 
money  as  the  sheriff  took  for  taxes. 

Harden  Shiflett,  another  witness  for  de- 
fendant, detailed  a  long  conversation  which 
he  said  he  had  with  Andrew  J.  Long,  in 
the  spring  of  1863,  in  regard  to  the  latter*s 
contract  with  the  defendant,  in  which  Long 
made  similar  remarks  to  those  stated  by 
James  B'  Shiflett.  in  regard  to  the  currency 
in  which  the  debt  due  by  the  defendant  to 
Long  would  be  payable,  and  many  other 
statements.  He  thought  the  one  hundred 
tract  to  be  worth  800  dollars.    It  had 

729  been  a  good  deal  damaged  *by  water. 
He  thought  $100  to    be   a  fair    price 

for  the  50  acre  tract,  but  he  did  not  know 
this  land  very  well.  This  witness  appears, 
from  his  testimony,  to  be  extremely  illiter- 
ate ;  he  is  a  brother-in-law  of  the  defend- 
ant ;  and  the  testimony  of  B.  F.  Powell, 
supposing  it  to  be  competent,  tends  to  im- 
peach the  character  of  this  witness  for 
veracity. 

Several  other  witnesses  were  examined  in 
behalf  of  the  defendant,  but  it  is  not  neces- 
sary to  state  their  testimony. 

On  the  27th  day  of  October,  1868,  the 
cause  came  on  to  be  heard  on  the  bill, 
exhibits,  answer,  replication  thereto  and 
depositions,  when  a  decree  was  made,  refer- 
ring it  to  a  commissioner  of  the  court,  to 
enquire  whether  the  contract  between  A.  J. 
Long  and  W.  S.  Shiflett,  of  the  18th  day  of 
December,  1862,  was  intended  as  a  siade, 
either  absolute  or  conditional,  from  Long 
to  Shiflett,  of  the  land  therein  mentioned; 
or,  taken  in  connection  with  the  deed  from 
Beazley  and  wife  to  Long,  dated  January 
14th,   1863,   was  designed  as  a  mortgage  to 
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secure  the  repayment  to  Long  of  money 
advanced  by  Long  to  Beazley  for  said  Shif- 
lett;  and  assuming  the  same  to  have  been 
intended  as  a  mortgage,  further  to  enquire 
what  amount  was  so  advanced,  and  what 
was  the  true  understanding  and  agreement 
between  the  parties,  as  to  the  kind  of  cur- 
rency in  which  the  same  was  to  be  repaid, 
and  what  balance  thereof  remained  unpaid. 
And  the  commissioner,  whatever  conclu- 
sion he  might  arrive  at  as  to  the  first  enquiry 
submitted  to  him,  was  directed  to  make  a 
statement  based  upon  the  idea  that  the 
transaction  was  intended  as  a  sale  from 
Long  to  Shiflett ;  and  showing  what,  in  his 
opinion,  was  the  true  understanding  and 
agreement  between  the  parties  as  to  the 
kind  of  currency  in  which  the  purchase 
money  mentioned  in  the  contract  was  to  be 
paid,   and  what  amount  thereof  now 

730  ^remains  unpaid.     The  commissioner 
was  also  directed  to  take  an  account 

of  the  fair  value  of  the  land  in  the  pro- 
ceedings mentioned  at  the  date  of  the  con- 
tract of  the  18th  of  December  1862,  as  well 
as  at  the  time  of  executing  said  decree ; 
and  he  was  directed  to  report  his  proceed- 
ings to  the  court. 

It  does  not  appear  that  'any  thing  was 
ever  done  in  execution  of  the  said  decree ; 
but  on  the  27th  day  of  October,  1869,  by 
consent  of  parties  by  counsel,  the  said  de- 
cree was  set  aside.  And  the  cause  coming 
on,  by  such  consent,  to  be  further  heard 
upon  the  papers  formerlv  read,  and  the  dep- 
ositions, (since  taken,)  on  consideration 
thereof,  the  court  being  of  opinion  that 
whether  the  conveyance  from  Shiflett  and 
wife  to  Beazley,  and  by  Beazley  and  wife 
to  Long,  was  a  conditional  sale  or  a  mort- 
gage, the  defendai^t,  Shiflett,  is  not  entitled 
to  have  the  debt  scaled  as  a  debt  to  be  dis- 
charged in  Confederate  money.  If  said 
conveyance  was  a  conditional  sale,  the 
plaintiff  has  the  right  to  have  the  land  sold 
to  discharge  the  vendor's  lien  for  the  pur- 
chase money.  If,  on  the  other  hand,  it  was 
a  mortgage,  the  plaintiff  has  the  right  to 
have  the  mortgage  foreclosed.  The  court, 
therefore,  decreed,  that  unless  the  defend- 
ant, Shiflett,  should,  within  six  months 
from  the  date  of  the  decree,  pay  to  the 
plaintiff,  the  administratrix  of  said  Long, 
the  sum  of  $1,708.25,  with  interest  thereon 
from  January  Ist,  1865,  till  paid,  a  public 
sale  should  be  made  of  the  land  in  the  pro- 
ceedings mentioned,  on  the  terms  in  said 
decree  mentioned,  by  commissioners  therein 
named,  after  advertising,  and  giving  no- 
tice of  the  time,  place,  and  terms  of  sale  as 
therein  mentioned. 

From  the  last  mentioned  decree  the  de- 
fendant applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  accordingly  allowed. 
The  debt  due  by  the  defendant  Shif- 

731  lett  to  Beazley,  *which  was  paid  by 
Long  at  Shiflett*8   request,  if  debt   it 

could  be  called,  was  a  good  money  debt, 
created  before  the  war.  This  fact  is  ex- 
pressly proved,  and  is  not  controverted. 
Beazley  was  invested  with  the  legal  title  to 
the  land  in  controversy.     He  had  fully  paid 


for  it,'  and  received  a  deed  for  it;  and 
though  he  had  given  Shiflett  the  privilege 
of  paying  him  the  same  amount  of  money 
with  interest  in  five  years,  and  then  receiv- 
ing the  legal  title  to  the  land,  yet  Shiflett 
had  made  default  in  such  payment;  had 
forfeited  all  legal  or  equitable  title  to  the 
land ;  was  occupying  it  merely  as  tenant  of 
Beazley,  and  was  dependent  entirely  upon 
the  will  and  pleasure  of  Beazley  to  sell  and 
convey  him  the  land,  upon  payment  of  the 
money  which  he  had  so  long  failed  to  pay, 
and  forfeited  all  right  of  paying.  Still 
Beazley  was  willing  to  convey  the  land  as 
he,  Shiflett,  might  request,  upon  his  mak- 
ing such  payments;  and  Shiflett  was  ex- 
tremely anxious  to  make  an  arrangement 
with  somebody  for  such  payment,  in  order 
that  another  opportunity  might  thus  be 
afforded  him  to  make  the  property  his  own 
at  some  future  day.  He  was  then,  it  seems, 
wholly  without  means  to  make  the  payment 
himself;  and  he  had  failed  to  obtain  the 
means  by  the  use  of  the  property  during 
the  five  years  which  Beazley  had  given  him 
for  the  purpose ;  but  he  no  doubt  thought 
that  if  he  could  find  a  friend  who  would 
buy  the  property  of  Beazley,  and  give  him,^ 
Shiflett,  five  years  more,  he  could,  in  that 
time,  make  the  money,  and  pay  for  the 
land  himself.  He  would,  gladly,  have  ob- 
tained this  extension  of  time  from  Beazley; 
but  Beazley,  it  seems,  was  unwilling  to 
indulge  him  with  this  privilege  any  longer, 
and  required  that  the  money  should  be  paid 
to  him  at  once,  as  the  condition  of  his  part- 
ing with  the  title  to  the  land.  The  defend- 
ant   then   tried   to   make    an  arrangement 

through  his    brother-in-law.    Harden 
732      Shiflett,    who    proposed  to    pay    *the 

debt,  or  the  greater  part  of  it,  in 
bonds;  but  Beazley  was  unwilling  to  re- 
ceive bonds  in  payment.  He  was  willing, 
however,  to  receive  Confederate  money, 
which  was  then  (in  December  1862, )  com- 
paratively not  much  depreciated  in  value  as 
compared  with  gold;  and  which  could  be 
used  as  good  money  and  without  any  loss, 
in  the  payment  of  specie  debts  and  in  the 
purchase  of  real  estate  and  other  property. 
Accordingly,  the  arrangement  was  made 
with  Long,  which  was  carried  into  effect 
by  his  agreement  with  Shiflett,  of  the  18th 
of  December  1862;  and  the  deed  to  him 
from  Beazley  and  wife,  of  the  14th  of  Jan- 
uary 1863,  in  the  proceedings  mentioned. 
By  that  arrangement,  Shiflett  secured  all 
the  benefit  he  would  have  obtained  bj'  a 
further  indulgence  from  Beazley;  and  not 
only  that,  he  secured  to  himself  five  years 
more  time  to  prepare  for  the  payment  of 
the  money ;  and  thus  to  make  the  property 
his  own.  He  was  placed  in  precisely  the 
same  situation  in  which  he  stood  under  his 
first  arrangement  with  Beazley.  He  ob- 
tained all  the  advantages  which  he  could 
reasonably  ask  for  or  expect.  In  obtaining 
five  years  more  time  for  the  payment  of  his 
debt,  he  obtained  a  great  benefit  which  cost 
him  nothing.  He  had  no  reason  to  ask  or 
expect,  in  addition  to  that,  a  reduction  of 
the   debt ;  a  change  of  its  character  fr<^xa  i^ 
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specie  to  a  Confederate  money  debt.  If  he 
had,  himself,  paid  the  debt  with  Confeder- 
ate money,  he  would  thus  have  become 
entitled  to  the  benefit  which  accrued  there- 
from ;  but  he  had  not  a  dollar  of  Confeder- 
ate mone}',  any  more  than  of  specie;  and 
he  could-  not  therefore  pay  the  debt  or  any 
part  of  it,  in  Confederate  money  any  more 
than  in  specie.  He  had  to  invoke  the 
friendly  aid  of  lyong,  who  paid  the  debt  in 
Confederate  money,  and  thereby  conferred 
a  great  service  on  him  in  securing  to  him 
a  long  extension  of  time  for  the  pur- 
chase of  the  property,  on  terms  which 

733  *had   long  before  been  agreed  upon. 
The   benefit    thus  conferred  on    him 

was  just  as  great,  and  indeed  precisely  the 
same,  as  if  lyong  had  paid  every  dollar  of 
the  debt  in  specie.  While  Shiflett  was  not 
at  all  entitled  to  any  benefit  from  the  char- 
acter of  the  fund  ii^  which  the  payment  was 
made,  L/ong,  who  made  it,  was  fully  enti- 
tled to  such  benefit,  in  reason,  justice  and 
law.  The  money  paid  might  have  been 
laid  out  at  par  value  by  Long  in  the  pur- 
chase of  other  land,  or  in  the  payment  of 
any  other  specie  debt.  It  was  applied,  at 
the  request,  and  for  the  benefit  and  accom- 
modation of  Shiflett,  to  the  payment  of  the 
debt  to  Beazley  and  the  purchase  of  the 
land  in  controversy.  And  it  would  t>e  un- 
just, in  the  last  degree  now,  after  Shiflett 
has  for  more  than  ten  years  enjoyed  the  use 
of  the  land,  without  having  paid  any  part 
of  the  principal  of  the  detft,  or  any  rent  or 
interest  for  the  last  seven  years,  to  compel 
lyong  to  receive  payment  of  the  scaled  value 
of  the  debt,  according  to  the  gold  standard, 
in  full  discharge  of  it ;  that  is,  the  sum  of 
$621.16  in  discharge  of  the  principal  sum  of 
$1,708.25.  Certainly  Long  never  bargained 
for,  and  never  expected,  any  such  unjust 
result.  Shiflett  does  not  pretend  that  he 
ever  did.  He  does  not  pretend  that  there 
was  ever  any  agreement  or  understanding 
between  himself  and  Long  that  he  might 
make  payment  of  the  debt  to  Long  in  Con- 
federate money. 

All  that  he  contends  for  is,  that  nothing 
was  said  upon  the  subject  of  the  currency 
in  which  the  payment  was  to  be  made ;  and 
he  pretends  to  infer  an  implied  agreement 
to  receive  payment  in  Confederate  money 
from  the  fact  that  payment  was  made  by 
Long  to  Beazley  in  Confederate  money. 
Such  an  inference  is  a  gross  and  glaring 
non  sequitur.  It  ignores  the  all  important 
facts  that  payment  was  made  by  Long  to 
Beazley    in    1862,    when    (jonfederate 

734  money     was     little     dex)reciated    *in 
value,  even  in  comparison  with  gold, 

and  not  at  all  in  reference  to  land  and  the 
payment  of  ante-war  debts;  that  it  was 
rapidly'  depreciating;  and  that  payment  of 
the  money  by  Shiflett  to  Long  was  not  to 
be  made  until  the  18th  day  of  December 
1867.  All  the  benefit  that  Long  expected 
from  the  arrangement;  (and  that  he  cer- 
tainly had  a  good  right  to  expect,)  was, 
that  the  land  or  debt  which  he  bought  would 
be  his.  He  paid  the  full  market  value  of 
either;  and   might   have   made  at  leadt  as 


good  an   investment  of   his  money  in  the 
purchase    of    other    lands   or   other    debts. 
Suppose   that   Beazley  had   held    Shiflett's 
bond   for   the   amount,    and   Long  had  ob- 
tained  an   assignment    of  it    without  re- 
course,   as  he   might  have  done,  by  paying 
the    amount    to    Beazley     in    Confederate 
money ;  can   any   body  doubt  that  he  conld 
forthwith    have   enforced    payment   of  the 
debt  as  a  specie  debt  for  his  own   benefit? 
Where  is   the  difference  between  that  case 
and   this ;  except  that  five  years  more  time 
was   given   to  Shiflett   in  this   case  for  the 
payment  of  the  debt?    Surely  that  difference 
ought  not  to  give  Shiflett  the  advantage  in 
this   case   of  being  able   to  discharge  hi» 
debt,  after  so  long  an   indulgence,  by  pay- 
ing only    one-third    of  its    amount.    But 
Beazley  did  not  hold  the  bond  of  Shiflett  for 
the   money,    and   therefore  could  not  make 
such   an    assignment.     He,    however,    held 
the  legal  title  to  the  land,  and  indeed  owned 
it  in   equity  as  well  as  at  law ;  and  he  con- 
veyed  that   title  to  Long ;  which  gave  him 
at  least  as  great  an  advantage  as  an  as- 
signment of  a  bond  in   the  case  supposed, 
would  have   given    him.     It  cannot  be  pre- 
sumed that  Long  would  have  agreed  to  wait 
five  years  for  the  payment  of  the  money 
and  then  to  receive  it  in  Confederate  money 
or   any   thing   but  good  money.     The  only 
motive   he  could   have    had  for  making  the 
arrangement,   looking   to  his  own  in- 
735      terest  in   the  matter,  *was,    that  by 
making  such  an   investment  of  a  de- 
preciating fund,    he   would  secure  the  pay- 
ment  of   the   amount   in  good  money  after 
the  end  of  the  war,  or  else  acquire  property 
which  might  then  be   worth  the  amount  in 
good   money.     There   was  no  difficulty  in 
making  such  an  arrangement  at  that  time; 
and  in  making  this  particular  arrangement, 
no   injury   whatever   was  done  to  Shiflett; 
but,    on   the  contrary,  a  benefit.     The  loss 
that  was   sustained   by   receiving  the  Con- 
federate  money  of  Long,  was  sustained  by 
Beazley   only ;  and  he  consented  to  sustain 
it.      Shiflett   sustained  none,    and   has  no 
cause  whatever  of  complaint. 

The  cases  of  Barnett  v.  Cecil,  21  Gratt. 
93 ;  and  Walker  per  rep.  v.  Pierce,  id.  722, 
cited  by  the  counsel  for  the  appellees,  have 
a  strong  bearing  on  this  case,  and  tend 
strongly  to  sustain   the  foregoing  opinion. 

In  every  view  of  the  case,  therefore,  I 
think  there  is  no  error  in  the  decree  ap- 
pealed from,  and  that  it  ought  to  be  af- 
firmed ;  except  that  there  seems  to  be  a  mis- 
take in  the  decree,  arising  no  doubt  from 
an  oversight,  in  making  the  interest  mn 
from  the  1st  of  January  1865,  instead  of 
the  18th  of  December  1865,  the  day  from 
which  interest  is  claimed  in  the  bill;  but 
this  mistake  can  be  corrected  by  amending^ 
and  affirming  the  decree  which  I  think 
should  be  done  accordingly. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  no  error  in  the  decree  appealed 
from,  except  that  there  appears  to  be  a 
mistake,    which    no    doubt   arose  from   an 
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overaigfht,  in  making  the  interest  on  the 
principal  sum  of  $1,708.25,  therein  men- 
tioned, run  from  the  1st  day  of  January 
1865,  instead  of  the  18th  of  December,  1865, 

the  day  from  which  interest  is  claimed 
736      in  the  bill;  which   mistake  *can   be 

corrected  by  amending  and  affirming 
the  decree.  Therefore,  it  is  decreed  and 
ordered  that  the  said  decree  be  amended  as 
aforesaid,  and  that  thus  amended,  it  be 
affirmed,  and  that  the  appellant  pay  to  the 
appellees  thirty  dollars  ($30)  damages  and 
their  costs  by  them  about  their  defence  in 
this  behalf  expended. 

Decree  amended  and  affirmed. 


737 


♦Harris  v.  Harris'  Ex'or. 

September  Term.  1878,  Staunton. 


I.  Debt  on  Bond— Special  Plea.— In  debt  on  bonds  by 
the  executor  of  H  against  Q,  O  tenders  a  special 
plea:  That  at  the  time  of  the  execution  of  said 
bonds  he  owed  nothing  to  O,  and  the  considera- 
tion of  said  bonds  was  as  follows:  In  1860,  four 
suits  at  law  were  pending  against  him  in  the 
cotmty.  naming'  plaintiifs.  to  recover  damages  for 
trespass  during  the  civil  war  in  impressing*  horses, 
Ac.  by  him.  nnder  orders  of  the  Confederate  gov- 
emment,  he  being*  an  officer  of  the  army  under 
that  ffOTemment  He  did  not  regard  these  claims 
aa  debts  or  Just  liabilities  on  his  part  but  owinv 
to  the  unfavourable  and  unjust  constitution  of 
courts  and  Juries  at 'that  time,  he  feared  they 
mlffht  be  enforced  against  his  property.  He  was 
Informed  by  his  counsel  that  the  result  was  un- 
certain, that  Judgment  had  been  given  in  similar 
cases  in  Berkeley  county.  That  he  conferred  with 
his  father,  who  warmly  advised  him  to  secure  his 
property  against  these  claims.  The  plan  adopted 
was  for  him  to  execute  to  his  father  tbe  bonds 
sued  on.  ante-dated,  with  the  distinct  understand- 
ing that  they  were  only  to  be  used  and  treated  as 
obli«rations  to  claim  priority  over  the  plaintiffs  in 
case  of  necessity,  and  if  unnecessary,  were  to  be 
handed  back  to  the  defendant;  said  bonds  were 
executed  under  this  understandiuff,  and  upon  no 
other  consideration.  Wherefore  said  O  and  his 
executor  were  bound  to  re-deliver  said  bonds  to 
defendant,  because  said  suits  had  been  dismissed 
in  1897.  before  the  death  of  O,  and  the  bonds  were 
therefore  null  and  void,  and  to  be  surrendered. 
Therefore  he  has  sustained  damages,  Stc.  On  the 
motion  of  the  plaintiff  the  plea  was  rejected. 
Hsld: 

I.  Same— Same— No  Iseae  Possible.— The  plea  was 
properly  rejected,  because  no  issue,  either  by 
general  or  special  replication,  could  be  made 
up  upon  it   ' 
9.  Sane— Same  — Statute  of  B<jkiltable   Defences  — 
Inappllcable.— It  was  not  good  as  a  plea  under  the 
statute,  for  failure  of  consideration.    The  stat- 
ute    only    applies    to    cases     where    the 
738      •consideration  was  originally  valuable,  and 
not  where  there  was  no  consideration. 
3.  Same— Same— Improper  Defence  to   Specialty.— 
Such  a  defence  cannot*  be  made  to  a  specialty 
either  at  common  law  or  under  the  statute.    The 
seal  imports  a  consideration,  and  a  party  cannot 
avoid  it  upon  the  ground  of  a  want  of  considera- 
tion. I 
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4.  Same— Same— No  Qroands  for  Equitable  Relief.— 

The  plea  is  not  rood  on  the  ground  that  the  facts 
stated  would  entitle  him  to  relief  in  eqnity; 
because  his  ground  of  relief  is  his  own  fraud. 

B.  Same— Same— Pear  of  injustice  by  Courts.— The 
averment  of  his  fears  that  the  courts  and  juries 
would  not  do  him  Justice,  could  not  avail  him,  as 
the  court  must  presume  that  no  injustice  would 
be  perpetrated  in  regular  legal  proceedings  had 
in  the  forum  where  such  proceedings  were 
pending. 

6.  Same— Same— Improper  at  Common  Law.— It  is 
not  a  good  plea  at  common  law;  because  it  is 
emphatically  of  the  class  of  cases  in  which  the 
maxim,  " JV«mo  alUc/ant  tuam  turpUudinem  audien- 
dus  €9t/*  applies  with  full  force. 

7.  Application  of  Maxims— **ln  Pari  Delicto.*'^— The 
case  does  not  come  within  the  maxim.  In  pari 
dtUcto  potior  est  conditio  difendentit, 

8.  Contracts  Void  Ab  Initio— ContracU  Void  as  to 
Third  Persons.— There  is  a  marked  distinction 
between  contracts  which  are  void  ab  initio,  and 
contracts  which  are  void  as  to  third  persons,  but 
are  valid  between  the  parties. 

9.  Contracts— Void  Ab  Initio— No  Relief. t— Where  the 
contract  is  void  ab  initio,  when  it  appears  either 
by  the  allegations  of  the  plaintiff  or  by  a  proper 
plea  of  the  defendant,  that  the  contract  is  so 
void,  the  court  will  not  lend  its  aid  either  to 
enforce  it  on  the  one  hand,  or  give  relief  on  the 
other. 

10.  Same— Void  as  to  Creditors— Valid  between  Par- 
ties.—Though  the  bonds  are  void  as  to  creditors, 
they  are  valid  between  the  parties,  and  there- 
fore they  will  be  enforced  by  the  courts. 

11.  Application  of  Maxims— **Potlor  est  Conditio"— 
What  rinst  Be  Considered.- In  order  to  apply 
correctly  the  rule,  potior  ett  conditio  d^endentit, 
it  is  necessary  to  consider,  not  who  is  plaintiff 
or  who  is  defendant  but  by  whom  the  fraud  is 
alleged,  or  sought  to  be  made  a  ground  of 
defence  or  recovery. 

•Application  of  Maxims  — **ln  Pari  Delicto."— m. 
Smith  V.  Elliott  1  Patt  &  H.  807.  the  court  said:  "lu 
the  application  of  the  maxim,  in  pari  delicto  melior 
e*t  conditio  defendentie,  a  court  of  equity  will  not 
consider  and  nicely  weigh  the  relative  guilt  of  the 
parties  depending  upon  the  strength  of  their  under- 
standings, but  in  order  to  entitle  either  party  to 
relief,  it  must  be  shown  that  there  was  some  undue 
influence  or  fraud,  so  that  the  party  did  not  exer- 
cise a  free  and  intelligent  will  in  assenting  to  the 
contract" 

tContract— Void  as  to  Creditors- Valid  between  the 
Parties.— See  Starke  v.  Llttlepage^  4  Rand.  868:  Jamea 
V.  Bird.  8  Leigh  510:  Owen  v.  Sharp,  12  Leigh  428; 
Laws  V.  Law.  76  Va.  58S,  which  hold— as  does  the 
principal  case  —  that  a  fraudulent  conveyance, 
though  void  as  to  creditors,  is  valid  as  between  the 
parties. 

In  Burtners  v.  Keran,  84  Gratt  70,  the  court  said : 
'In  the  case  of  Harris  v.  Harris,  decided  at  the  last 
Staunton  term,  28  Gratt  787,  this  court  held  that  a 
bond  executed  by  a  debtor  in  fraud  of  his  creditors, 
though  void  as  to  them,  is  nevertheless  valid  be- 
tween the  parties;  and  that  the  debtor  will  not  be 
permitted  to  set  up  his  own  fraud  in  avoidance  of 
the  bond.  The  whole  question  is  fully  considered 
in  that  case,  and  all  the  authorities  carefully 
examined  by  Judob  Christian.  The  same  principle 
applies  to  a  grantor  executing  a  deed  in  fraud  of  a 
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I  a.  Bzecttted  and  Executory  Coatract— Pmud.— Upon 

the  question  wliether  a  f raadalent  contract  shall 
or  shall  not  be  enforced,  there  is  no  distinction 
between   an  executed  and  an  executory  con- 
tract 
739      *i3*  ^  Party  Claiming  Damages  as  Creditor.— A 
party  claiming  damasres  for  the  acts  of 
another,  must  be  regarded  in  law  as  much  the 
creditor  of  that  other,  as  one  holding  his  bond^ 
or  other  promises  to  pay. 
a.  Pleadings— Non  Est  Pactum.— A  special  plea  of  non 
est  factum  which  admits  the  execution  and  delirery 
of  the  bonds  sued  on,  but  avers  that  they  were  to 
be  redelivered  to  defendant  when  he  should  re- 
quest it,  is  not  a  good  plea. 

This  was  an  action  of  debt  in  the  Circuit 
court  of  Frederick  county,  brought  in  Sep- 
tember 1869,  by  the  executor  of  Gabriel  C. 
Harris  ag^ainst  George  C.  Harris,  to  recover 
the  amount  of  three  bonds  executed  by 
George  C.  Harris  to  his  father  Gabriel  C. 
Harris.  The  defendant  appeared  and  filed 
the  plea  of  payment;  and  he  tendered  a 
special  plea  of  equitable  offset;  which 
being  objected  to  by  the  plaintiff's  counsel, 

previous  purchaser  from  him.  The  deed  from  the 
defendants  to  the  plaintiff,  with  all  its  covenants, 
is  valid  between  the  parties.  Whatever  fraud  the 
plaintiff  meditated  they  were  privy  to  and  partici- 
pated in:  and  they  cannot  now  rely  upon  their  own 
turpitude  to  defeat  the  covenants  contained  in  their 
deed." 

In  Martin  v.  Lewis,  80  Gratt  887,  the  court  said: 
*'A8  was  said  in  Harris  v.  Harris,  28  Gratt  737,  740, 
we  cannot  allow  a  defendant  to  be  heard  in  a  court 
of  equity  to  say  that  his  own  act  is  to  be  avoided  by 
his  own  fraud.  By  a  stern  but  proper  policy  of  the 
law,  the  party  who  alleges  his  participation  in  a 
fraud  is  excluded  from  the  proof  which  would  show 
it.  See  Harris  v.  Harris.  28  Gratt  787,  and  cases 
there  cited." 

In  Persinger  v.  Chapman,  98  Va.  858,  85  S.  £.  Bep. 
5,  the  court  said:  "Equity  will  not  extend  its  aid  to 
one  who  has  been  guilty  of  culpable  negligence.  It 
requires  that  the  party  who  asks  relief  on  the 
ground  of  mutual  mistake  shall  have  exercised  at 
least  the  degree  of  diligence  which  may  be  fairly 
expected  from  a  reasonable  person.  And  it  has 
been  repeatedly  decided  that  equity  will  not  relieve 
against  mistake  when  the  party  complaining  had 
within  his  reach  the  means  of  ascertaining  the  true 
state  of  facts,  and,  without  being  induced  thereto 
by  the  other  party,  neglected  to  avail  himself  of 
his  opportunities  of  information.  Beech  on  Mod. 
Eq.  Jur.,  pp.  58-4:  Foster  v.  Bison,  supra  (17  Gratt 
840);  Towner  v.  Lucas,  18  Gratt  706.  722:  Harris  v. 
Harris,  28  Gratt  766;  White  v.  Campbell,  80  Va,  181; 
Chapman  v.  Persinger.  87  Va.  581.  18  S.  E.  Bep.  540; 
Grymes  v.  Sanders,  OS  U.  S.  55." 

In  Williamson  v.  Cllne,  40  W.  Va.  205,  20  S.  E.  Bep. 
021,  the  court  said:  "Illegality  of  consideration  in  a 
sealed  document  may  be  shown  at  law,  but  not 
want  of  consideration,  or  failure  of  consideration, 
according  to  common-law  principles.  The  statute 
(section  5,  ch.  126,  Code),  changes  the  rule  by  allow- 
ing failure  of  consideration  to  be  pleaded  at  law. 
but,  not  mentioning  want  of  consideration,  leaves 
that  as  at  common  law:  so  that  neither  at  common 
law  nor  under  section  5,  ch.  126,  Code,  can  want  of 
consideration  be  pleaded  or  shown  at  law.  Harris 
v.  Harris,  28  Gratt  737." 


was  rejected  by  the  court ;  and  Harris  ex- 
cepted. He  then  offered  a  special  plea  of 
non  est  factum,  which  was  also  rejected; 
and  he  again  excepted.  He  then  withdrew 
the  plea  of  payment,  and  there  was  jndjT' 
ment  in  favour  of  the  plaintiff  for  the  sum 
of  $5,100,  the  amount  of  the  three  bond&, 
with  interest.  And  Harris  thereupon  ap- 
plied to  a  judg-e  of  this  court  for  a  writ  of 
error,  which  was  awarded.  The  facts  are 
stated,  and  the  special  pleas  are  set  out,  in 
the  opinion  of  Judge  Christian. 

Conrad  and  son  for  the  appellant,  after 
referring  to  the  maxim  **nemo  allegans 
suam  turpi tudinem  est  audiendus,*'  upon 
which  the  court  below  had  rejected  the  first 
special  plea,  insisted  that  the  doctrine  em- 
bodied in  this  maxim  had  no  application  to 
this  case.  That  the  statements  in  the  plea 
do  not  necessarily  show  to  the  court  that 
the  transaction  between  the  father  and  the 
son,  in  the  execution  of  the  bonds  sued  on, 
was  with  any  unjust  or  illegal  intent,  or 
that  they  were  intended  to  be  so  used.  And 
they  referred  to  the  condition  of  the  conn- 
try  under  a  military  despotism,  when 
740  a  military  despot  appointed  *judge8, 
justices  and  other  civil  officers,  and 
removed  them  at  pleasure ;  and  the  manner 
in  which  judgments  were  rendered  against 
parties  in  such  cases  as  those  mentioned  in 
the  plea ;  and  insisted  that  so  far  from  be- 
ing obnoxious  to  the  imputation  of  dolus 
malus,  the  appellant  *s  whole  conduct  in  the 
matter  was  dolus  bonus;  as  used  in  the  Ro- 
man and  civil  law,  in  contradistinction  to 
the  former,  viz :  an  artifice  he  might  law- 
fully employ  to  protect  his  own  property 
from  what  was  threatened ;  and  that  was 
under  the  circumstances  a  mere  robbery. 
Mackelday  Civ.  Law  165;  Bell's  Dig.  of 
Scotch  Law  319  d;  Brisson  adverb.  '*Do- 
lus;"  Taylor's  Civ.  Law,  4  cdi.  118,  cited 
from  Brown's  Legal  Maxims,  4th  edi.  (18S4) 
464  top,  573  marg. ;  Wilson  v.  Spencer,  1 
Rand.  776;  3  Rand.  214,  where  relief  in 
equity  was   given   against  a  gaming  bond. 

2.  The  doctrine  does  not  apply  to  our  de- 
fence, because  whatever  may  have  been  the 
prospective  intent,  it  never  was  carried  out 
into  act;  no  human  being  was  ever  de- 
ceived, wronged,  or  in  any  way  affected  by 
it.  These  bonds  were  mere  executory  con- 
tracts. Why  then  do  not  these  contracts,  un- 
executed, stand  upon  the  same  footing  with 
any  other  executory  contract ;  liable  to  be 
cancelled  or  avoided,  in  equity,  by  showing 
that  no  such  debts  ever  existed.  It  is  not 
even  like  a  gift  or  conveyance  of  a  debtor's 
property  to  defraud  creditors.  These  have 
an  inchoate  lien  upon  the  property  of  the 
debtor,  and  the  act  may  be  characterized  as 
a  fraud ;  but  here  no  fraud  was  committed 
or  intended  by  the  act  of  giving  the  bond. 
It  may  have  been  intended  to  use  these 
bonds  at  a  future  time,  if  necessary,  for 
the  purpose  of  deceit ;  but  only  then  would 
the  act  have  been  done  which  the  law  rep- 
robates. 

The  counsel  referred  to  the  cases  of 
Starke's  ex'ors  v.  Littlepage,  4  Rand. 
368;    James    v.     Bird's    adm'r,     8    Leigh, 
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741  ♦SIO;     and    Terrell    v.     Imboden,    10 
Leig-h  321 ;    and  distinguished    them 

from  the  case  at  bar. 

3.  If  these  bonds  were  given  to  defraud 
creditors,  and  therefore  void  under  the  stat- 
ute of  frauds,  then  does  not  the  maxim,  in 
equali  delicto  potior  est  conditio  defend- 
entis,  apply  in  letter  and  spirit  to  the  case. 
Here  the  plaintiff,  the  holder  of  the  bonds, 
invokes  the  action  of  the  court;  both  (upon 
the  hypothesis)  are  parties  to  the  fraudulent 
contract,  and  in  pari  delicto;  the  unlawful- 
ness of  the  transaction  is  shown  to  the 
court  by  the  defendant,  in  order,  simply, 
to  prevent  a  judgment  against  him;  and 
the  whole  plea  is  admitted  to  be  true  in 
fact.  In  giving  judgment  for  the  plaintiff, 
the  court  is  not  only  lending  its  aid  to  the 
party  who  admits  and  alleges  this  fraud, 
but  enables  him  to  commit  a  much  more 
atrocious  fraud  upon  his  confederate. 

The  counsel  then,  after  referring  to  Web- 
ster and  Bouvier  to  show  that  a  bond  was 
an  executory  contract,  proceeded:  We  take 
it  then  to  be  clear  that  this  suit  is  brought 
to  enforce  the  performance  of  an  executory 
contract ;  that  if  the  contract  was  fraudu- 
lent both  obligor  and  obligee  were  in  pari 
delicto;  that  the  appellant  was  defendant 
in  form  and  in  fact  in  the  court  below; 
that  every  deed  and  every  contract  made  in 
violation  of  law  are  equally  void  ab  initio; 
and  the  court  will  not  be  made  the  instru- 
ment of  sanctioning  or  promoting  such  de- 
signs in  favor  of  either  of  the  parties  to  the 
fraud.  Aubert  v.  Maze,  2  Bos.  &  Pul.  R. 
370;  Watts  v.  Brooks,  3  Ves.  R.  612;  Bank 
of  U.  S.  V.  Owens,  2  Peters  U.  S.  R.  527 ;  4 
Hill's  R.  424;  Case  v.  Gerrish,  15  Pick.  R. 
49;  Hazard  V.  Irwin,  18  Pick.  R.  95;  Collins 
V.  Blantern,  2  Wils.  R.  341,  1  Smith's 
L/ead.  Cas.  667  top,  489  marg.,  opinion  of 
Wilmot,  Ch.  J. 

It  remains  to  enquire   whether  the 

742  invalidity   of   the  *bond8   were  prop- 
erly shown  to  the  court  in  this  case  by 

the  special  plea. 

1.  We  submit  that  at  common  law  it  was 
competent  to  plead  the  facts  in  this  plea, 
supposing  that  they  show  it  was  tainted 
with  fraud  ab  initio.  The  plea  does  not 
relate  only  to  the  consideration,  as  in  the 
case  of  Wynche  v.  Macklin,  2  Rand.  426; 
but  alleges  a  fraud  upon  creditors  contrary 
to  the  statute  of  frauds  and  violating  public 
policy.  If  rendered  void  by  a  positive  pub- 
lic law  we  can  see  no  reason  why  it  is  not 
pleadable,  because  under  seal.  A  fraud 
which  vitiates  the  transaction  may  be 
pleaded,  and  constitutes  a  good  defence  at 
law.  Hazard  v.  Irwin,  18  Pick.  R.  95,  108 ; 
Stubbs  V.  King,  14  Serg.  &  Rawle'sR.  206; 
Bliss  V.  Thompson,  4  Mass.  R.  488 ;  Boyn- 
ton  V.  Hubbard,  7  Mass.  R.  112;  Somes  v. 
Skinner,  2  Pick.  R.  52;  Somes  v.  Skinner, 
16  Mass.  R.  348 ;  Tuck  v.  Tooke,  9  Barn.  A 
Cres.  R.  437,  1  Mood.  &  Rob.  R.  460;  Can- 
ham  V.  Barry,  80  Eng.  C.  L,,  R.  597. 

2.  But  since  our  act  admitting  equitable 
pleas  without  limit,  in  suits  at  law  upon 
specialties,  it  cannot  be  doubted  that  the 
whole   matter  was   properly   shown    to  the  \ 


court :  whether  that  rule  of  particeps  crim- 
inis  renders  the  plea  bad  in  the  mouth  of 
the  defendant,  is  another  question,  to  be 
determined  in  the  face  of  the  whole  truth, 
and  not  by  the  exclusion  of  the  truth :  it  is 
not  a  case  of  estoppel  but  of  equity. 

The  question  is,  is  there  any  rule  of  law 
or  equity,  whereby  a  participant  in  a  fraud, 
intended  upon  third  parties,  in  a  suit  upon 
an  executory  contract  made  to  carry  out 
that  fraud,  instituted  by  the  other  part  to 
the  fraud,  is  prohibited  from  making  that 
defence?  On  this  question  see  2  Rob.  Pr. 
p.  32,  and  cases  there  referred  to,  and  5 
Rob.  Pr.  p.  542.  In  these  references  will 
be  found  all  the  cases ;  and  his  deduc- 

743  tion  from  *them  is,  that    **as  a  gen- 
eral  rule  courts   leave   the  parties  to 

such  a  fraud  in  the  attitude  in  which  they 
have  placed  themselves  without  relief  to 
either."  And  he  quotes  from  a  decision  of 
Mellon,  Ch.  J.,  of  Maine  in  1833:  **There  is 
a  marked  distinction  between  executory  and 
executed  contracts  of  a  fraudulent  or  illegal 
character:"  what  the  parties  have  done  the 
court  will  not  .disturb ;  but  when  they  have 
contracted,  the  court  **will  not  compel  the 
contractor  to  execute." 

Chitty  states  the  rule  thus:  ** Fraud 
avoids  a  contract  ab'  initio,  both  at  law  and 
in  equity,  whether  such  frauds  were  com- 
mitted by  one  of  the  contracting  parties 
upon  the  other,  or  by  both  upon  persons 
not  parties  thereto;  for  the  law  will  nor 
sanction  dishonest  views  and  practises  by 
enabling  an  individual  to  acquire  any 
right  or  interest  by  means  thereof.  Chitty 
on  Cont.  590 ;  Gaslight  &  Coke  Co.  v.  Tur- 
ner, 5  Bing.  N.  S.  666,  35  Eng.  C.  L/.  R. 
264,  see  Ch.  J.  Tindal's  opinion;  Fisher 
V.  Bridges,  2  Ell.  &  Black.  R.  118 ;  3  Id. 
642;  75  Eng.  C.  L.  R.  118;  77  Id.  642;  25 
Eng.  Ivaw  &  Eq.  R.  207.  And  to  the  same 
effect  are  all  the  decisions  in  the  United 
States  and  State  courts.  See  the  cases  re- 
ferred  to   2  Rob.  Pr.  33. 

The  only  question  therefore  is,  whether 
the  case  still  rests  in  contract  or  whether 
the  property  has  passed.  See  as  to  chat- 
tels: Bowes  V.  Foster,  2  Hurl.  &  Nor.  R. 
779;  27  Law  Jour.    Exch.   262;  3  Rand.  214. 

3.  The  court  erred  in  rejecting  the  second 
plea  offered  by  the  defendant ;  the  plea  of 
non  est  factum. 

1.  If  a  bond  when  executed  was  void  ab 
initio  the  defendant  may  say  non  est  fac- 
tum generally.  Thompson  v.  Rock,  4  Mau. 
&  Sel.  R.  338;  Harmer  v.  Rowe,  2  Chit.  R. 
334;  18  Eng.  C.  L.  R.  358;  Phelps  v.  Dec- 
ker, 10  Mass.  R.  267.  Upon  this  issue  a  de- 
fendant may  prove  that  the  deed  was  deliv- 
ered and  still  remains  as  an  escrow ; 

744  *may    show    that   it    was    originally 
void,    or    made   void   by    subsequent 

matter;  that  it  was  obtained  by  fraud,  or 
that  it  never  was  delivered  at  all.  Greenl. 
Ev.  part  4,  s.  300,  and  authorities  cited  in 
notes. 

It  is  true  that  the  possession  of  the  in- 
strument by  the  payee  is  evidence  of  deliv- 
ery ;  but  not  conclusive,  merely  prima  facie 
evidence.      Union     Bank    of   Maryland   v. 
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Ridg-ely,  1  Har.  A  GiU  S.  324.  It  is  still 
competent  to  show  that  the  delivery  was 
conditional  or  imperfect,  or  never  leg'ally 
made.  Acceptance  by  the  obligee  is  equally 
necessary  to  constitute  a  good  delivery; 
and  in  this  case  it  never  was  accepted  by 
Gabriel  C.  Harris.  •  Whelpsdale's  case,  5 
Coke's  R.  118  b. 

2.  Supposing*  this  plea  to  contain  matter 
not  proper  under  non  est  factum;  the  mere 
conclusion  and  form  bein^'  immaterial,  as 
the  case  stands,  we  submit  that  as  a  collat- 
eral parol  agreement,  binding  the  plaintiff, 
it  constitutes  a  good  defence.  This  parol 
agreement  would  be  a  good  ground  for  an 
action  on  the  case  at  law,  if  the  money  was 
paid;  and  a  fortiori  is  a  good  defence  in 
this  suit.  Brent  v.  Richards,  2  Gratt.  539 ; 
Collins  V.  Blantern  and  notes,  1  Smith's 
I^ead.  Cas.  489  marg.  667  top. 

Andrew  Hunter  and  Ranson,  for  the  ap- 
pellee. 1st.  The  first  special  plea  details 
circumstances,  evidently  amounting,  in  the 
pleader's  opinion,  to  a  failure  in  the  con- 
sideration of  the  bonds,  though  it  does  not 
claim  that  those  circumstances  would  enti- 
tle defendant  to  relief  in  equity  against  the 
obligation.  But  if  true  the  allegations  of 
the  plea  show  that  the  bonds  were  origi- 
nally without  consideration ;  a  defence  in- 
admissible to  a  specialty  at  common  law  or 
under  the  statute.  Dorr  v.  Munsell,  13 
John.  R.  430 ;  Code  ch.  172,  {  7. 

2d.  Does  the  plea  allege  *'any  such  matter 

existing   before  the  execution  of  the 

745      bonds,  or  any  such  mistake  ^therein, 

or  in  the  execution  thereof,  as  would 

entitle   the  defendant  to  recover  in  equity 

against  the  obligation  of  these  contracts?" 

Take  these  allegations;  and  we  submit 
that  the  statute  applies  to  no  such  case : 
that  the  pre-existing  matter  intended  is 
matter  of  misrepresentation  or  imposition 
between  the  parties  in  the  negotiation  of 
the  contract ;  and  that  the  fact  that  a  bond 
was  knowingly  executed  (for  any  purpose) 
without  a  valuable  consideration,  is  no 
defence  under  the  statute. 

But  it  is  insisted  that  no  court  of  equity 
would  extend  relief  to  the  obligor  on  the 
case  made  in  the  plea.  He  asserts  that  he 
executed  and  delivered  the  bonds  for  the 
purpose  of  hindering  the  execution  of  legal 
process ;  for  the  purpose  of  defeating  suit- 
ors in  the  very  court  in  which  the  plea  was 
tendered.  It  will  not  do  to  say  that  the 
courts  and  juries  were  **  unfavourably  con- 
stituted." They  were  the  courts  and  juries 
of  the  land;  and  the  court  was  bound  to 
presume  that  no  injustice  would  have  been 
perpetrated  in  regular  proceedings  in  that 
forum.  In  legal  contemplation,  (as  in 
fact),  the  courts  of  the  Commonwealth  were 
courts  of  justice,  and  any  scheme  to  inter- 
fere with  their  administration  of  justice  so 
as  to  defeat  the  claims  of  suitors  was  in  the 
eye  of  the  law  a  fraud  upon  those  suitors. 
Nor  can  the  fraudulent  intent  be  confined 
to  any  particular  class  of  the  appellant's 
creditors.  If  fraudulent  as  to  any,  it  was 
fraudulent  as  to  all  of  his  creditors  to  set 
up   fictitious   debts    for   priority,    and   the 


morality  or  validity  of  the  transaction  is 
not  to  be  determined  by  reference  to  these 
claims  alone.  And  such  being  the  case  we 
submit  with  confidence,  that  equity  in  view 
of  the  demerit  of  the  obligor,  would  not  in- 
terpose in  his  behalf  between  the  alleged 
participators  in  the  fraud ;  but  would  leave 
them    as  it  found   them,    abstaining 

746  from  the  slightest  interference.    *At 
best  he  was  in  pari   delicto,    and  no 

public  policy  would  be  promoted  by  extend- 
ing aid  to  him. 

3d.  The  plea  was  unquestionably  bad  at 
common  law,  unless  it  showed  the  defend- 
ant's obligations  to  have  been  void  ab  in- 
itio. Appellant's  counsel  have  referred  to 
Collins  V.  Blantern.  In  that  case  the  Chief 
Justice,  Wilmot,  held  the  bond  was  void  ab 
initio  at  common  law.  Fraud  perpetrated 
by  the  obligee  upon  the  obligor  vitiated  the 
bond  at  common  law,  and  he  might  show 
the  circumstances  of  fraud  under  a  special 
plea  of  non  est  factum.  But  the  common 
law  has  never  excused  the  obligor  from  the 
consequences  of  his  act,  because  intended 
by  him  in  fraud  of  others. 

We  do  not  admit  the  deduction  drawn  by 
appellant's  counsel  from  5  Rob.  Pr.  542. 
The  result  of  these  authorities  is,  that  re- 
coveries on  specialties  are  not  to  be  pre- 
vented by  the  plea,  that  they  were  without 
consideration,  and  were  given  to  defraud 
creditors;  that  **by  a  stem,  but  proper  pol- 
icy of  the  law  the  party  who  alleges  his 
participation  in  a  fraud,  is  excluded  from 
the  proof  which  should  show  it,"  and  left 
to  the  consequences  of  his  own  misconduct 

Our  statute  of  frauds  has  been  construed 
in  Terrell  v.  Imboden,  10  Ireigh  329;  and 
there  is  no  question  now  that  though  the 
fraudulent  instrument  is  void  as  to  cred- 
itors; it  is  binding  between  the  parties. 
As  between  the  parties,  then  these  bonds 
are  not  rendered  **void  by  public  law,"  and 
their  enforcement  is  not  contrary  to,  but 
promotive  of  public  policy ;  wherefore  the 
plea,  had  it  been  liable  to  no  other  objec- 
tion, did  not  bar  the  action. 

The  principle  is  too  firmly  settled  by  de- 
cisions of  this  court  to  call  for  argument. 
The  counsel  referred  to  and  commented  on 
Starke's  ex'ors  v.  I^ittlepage,  4  Rand.  368; 
James  v.  Bird's  adm'r,  8  Ireigh  510; 

747  Terrell   v.  ♦Imboden,    10   Leigh  321; 
Owen  V.  Sharp  &  wife,  12  Leigh  427; 

and  Haws  v.  Leader,  Cro.  Jac.  270.  And 
they  insisted  that  the  facts  stated  as  to  the 
constitution  of  the  courts  and  the  character 
of  the  juries,  certainly  had  no  existence  in 
1866,  and  a  part  of  1867,  when  these  bonds 
were  executed,  as  Judge  Parker  was  then 
the  judge  of  that  Circuit,  and  the  juries 
were  formed  in  the  same  manner  and  of  the 
same  materials,  as  before  the  war. 

2.  The  objection  to  the  second  special  plea 
is  its  utter  incongruity.  In  no  sense  can 
it  be  termed  a  plea  of  non  est  factum,  be- 
cause it  avers  that  the  instrument  was  **ex- 
ecuted"  and  **delivered"  by  the  appellant 
to  the  appellee's  testator  not  even  as  an 
escrow,  even  if  this  was  admissible,  which 
it  was  not ;  and  then  proceeds  to  aver,  in 
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effect,  that  it  was  by  the  terms  of  the  con- 
tract to  be  redelivered  to  the  appellant 
Tv^henever  requested.  That  is,  that  it  was  a 
deed  subject  to  the  abrogation  of  the  maker 
at  his  pleasure.  They  referred  to  2  Thomas 
Coke  36  a ;  Williams  v.  Green,  Cro.  Eliz. 
884;  Moss  v.  Riddle  &  Co.,  5  Cranch's 
R.  351. 

CHRISTIAN,  J.  This  case  is  before  us 
upon  a  writ  of  error  to  a  judgment  of  the 
Circuit  court  of  Frederick  county. 

The  suit  was  an  action  of  debt  upon  three 
bonds  executed  by  George  C.  Harris,  the 
plaintiff  in  error,  to  Gabriel  C.  Harris,  the 
testator  of  the  defendant  in  error ;  one  for 
the  sum  of  S2,500,  payable  one  day  after 
date,  and  bearing  date  the  10th  day  of 
April  1858;  one  for  the  sum  of  $1,100,  dated 
the  30th  October  1858,  payable  one  day  after 
date ;  and  the  third  for  the  sum  of  $1,500, 
payable  one  day  after  date,  and  dated  the 
26th  day  of  August  1859. 

At  the  November  term  of  said  court, 

748  in  the  year  1869,  *the  defendant  set 
aside  the  of&ce  judgment  by  a  plea  of 

payment;  which  was  afterwards  with- 
drawn; and  leave  was  given  to  the  defend- 
ant to  file  special  pleas  within  sixty  days; 
and  the  case  was  continued.  Under  the 
leave  aforesaid  to  file  special  pleas  within 
sixty  days,  the  defendant  filed  the  follow- 
ing plea;  which  he  denominates  a  '^special 
equitable  plea  of  offsets." 

*'And  the  said  defendant  saith,  that  be- 
fore and  at  the  time  of  the  execution  of  the 
single  bills  in  the  plaintiff's  declaration, 
he,  the  said  defendant,  did  not  owe  any 
money  to  the  said  Gabriel  C.  Harris,  and 
the  sole  consideration  for  the  execution  of 
the  same  was  as  follows:  About  the  day  of 

,    in  the  year  1866,    four  suits  at  law 

were  depending  and  undetermined  in  this 
county  against  this  defendant — two  by 
Henry  B.  Pitzer,  as  plaintiff,  for  damages 
$500,  in  one  case,  and  $2,000  in  another; 
both  were  actions  of  trespass  for  acts  done 
by  defendant  during  the  civil  war,  in  im- 
pressing horses  and  arresting  conscripts 
under  special  orders  to  defendant  from 
the  proper  military  authorities  of  the  Con- 
federate army,  in  which  defendant  was 
regtilarly  enrolled  and  commissioned  as 
lieutenant :  the  other  two  cases  were  simi- 
lar, brought  by  Daniel  Walker  and  David 
Miller  respectively,  for  impressments,  and 
claiming  heavy  damages.  Defendant  did 
not  regard  these  claims,  or  either  of  them, 
or  any  part  thereof,  as  constituting  debts 
or  just  liabilities  on  his  part ;  but  owing  to 
the  unfavorable  and  unjust  constitution  of 
courts  and  juries  at  that  time,  he  had  good 
reason  to  apprehend  that  they  might  be  en- 
forced under  the  form  of  law  upon  his  prop- 
erty ;  defendant  was  in  fact  informed  by  his 
counsel  that  the  result  was  uncertain ;  that 
judgment  had  been  given  for  plaintiffs  in 
similar  cases  in  Berkeley  county,  and  might 
be  given  here.     Defendant,  about  the 

749  date     al)ove    mentioned,     *conf erred 
with  his  father,    the  said  Gabriel  C. 

Harris,    upon   the   situation;   who  advised 


defendant  warmly,  to  secure  his  property 
against  these  claims.  The  plan  adopted 
with  this  view,  was  for  the  defendant  to 
execute  to  his  father  the  three  notes  in  the 
plaintiff's  declaration  mentioned,  ante- 
dated, and  in  the  terms  as  they  now  appear, 
with  the  understanding  distinctly,  that 
they  were  only  to  be  used  and  treated  as 
obligations  in  order  to  claim  priority  over 
said  plaintiffs,  in  case  of  necessity ;  and  if 
unnecessary,  were  to  be  handed  back  to  de- 
fendant. Said  notes  were  executed  and 
delivered  accordingly,  and  with  said  under- 
standing between  the  parties.  And  said 
defendant  solemnly  avers  that  no  other  or 
further  inducement  existed  for  the  giving 
of  said  notes ;  and  that  the  plaintiff  had 
full  notice  of  the  above  stated  facts  before 
the  institution  of  this  suit.  Wherefore,  de- 
fendant avers  that  the  said  Gabriel  C. 
Harris,  in  his  life  time,  and  said  plaintiff 
since  his  death,  were  bound  to  redeliver 
said   note    to    defendant,     because    (as  he 

avers, )  that   afterwards  to  wit  on  the 

day  of 1867,    these  suits  for  damages 

as  aforesaid  were  all  dismissed,  and  came 
to  nothing  before  the  death  of  the  said 
Gabriel  C.  Harris;  and  according  to  the 
understanding  aforesaid,  they  were  null 
and  void,  not  to  be  used  at  all  and  surren- 
dered. And  defendant  avers  that  by  reason 
of  the  failure  aforesaid  to  treat  said  notes 
as  agreed  and  understood,  he,  the  defendant, 
hath  sustained  damages  to  a  large  amount, 
to  wit,  the  sum  of  $10,000,  a  sum  over  and 
above  the  amount  of  said  notes  and  inter- 
est, and  this  he  is  ready  to  verify,  &c." 
The  plaintiff  moved  to  reject  the  plea, 
which  motion  was  sustained  by  the  court ; 
and  one  of  the  questions,  and  the  main 
question,  presented  by  the  writ  of  error,  is 
whether  the  court  erred  in   rejecting  this 

plea. 
750         *I  am  of  opinion  that  the  plea  was 

properly  rejected.  In  the  first  place 
it  is  difficult  to  conceive  how  an  issue  either 
by  general  or  special  replication  could  be 
made  up,  on  such  a  plea;  such  are  the  mul- 
tiform averments  in  the  plea,  detailing  his 
acts  and  doings  as  an  officer  in  the  Con- 
federate army, 'and  his  apprehensions  grow- 
ing out  of  claims  for  damages  arising  out 
of  his  acts  as  such,  and  the  unjust  and  un- 
favorable constitution  of  the  courts  and 
juries,  and  detailing  what  his  counsel  and 
his  father  had  advised  him  to  do  under  the 
circumstances.  I  say  it  is  impossible  upon 
such  a  plea,  that  there  could  be  presented 
a  certain,  direct  and  single  issue  for  the 
jury  to  try;  and  if  there  was  no  other 
ground,  the  form  of  the  plea,  presenting  as 
it  did,  several  distinct  issues  of  fact,  would 
have  justified  the  court  in  rejecting  it. 

It  is  insisted  by  the  learned  counsel  for 
the  appellant,  that  the  plea  is  a  good  one, 
under  the  statute  commonly  called  the  stat- 
ute of  equitable  defences;  that  the  plea 
alleged  a  total  * 'failure  of  consideration," 
and  also  ''such  matter  existing  before  the 
execution  of  the  bonds  sued  on,  as  would 
entitle  the  defendant  to  relief  in  equity." 
The  5th  section  of  chap.    172,    relied   upon 
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for  the  introduction  of  the  plea  is  in  these 
words:  *'In  action  on  a  contract,  the  de- 
fendant may  file  a  plea  alleging  any  such 
failure  in  the  consideration  of  the  contract, 
or  fraud  in  its  procurement,  &c.  *  * 
as  would  entitle  him  to  recover  damages  at 
law  from  the  plaintiff,  or  the  person  under 
whom  the  plaintiff  claims,  or  to  relief  in 
equity,  in  whole  or  in  part,  against  the  ob- 
ligation of  the  contract ;  or  if  the  contract 
be  by  deed,  alleging  any  such  matter  exist- 
ing before  its  execution,  or  any  such  mis- 
take therein,  or  in  the  execution  thereof,  as 
would  entitle  him  to  such  relief  inequity," 
&c. 

Now,    the    plea    nowhere     alleges 

751  '*fraud  in  the  procurement;"  *but  it 
is   insisted,    it   in    substance    alleges 

* 'failure  in  the  consideration." 

It  has  been  repeatedly  held  by  this  court 
that  the  words  '^failure  in  the  considera- 
tion" as  used  in  the  statute,  refer  to  con- 
tracts originally  founded  on  a  valuable 
consideration,  and  not  to  contracts  without 
consideration.  Cunningham  v.  Smith,  10 
Gratt.  255;  Watkins  v.  Hopkins,  ex'or,  13 
Gratt.  743. 

The  allegations  of  the  plea,  if  true,  show 
that  the  bonds  sued  upon  were  originally 
without  consideration.  Such  a  defence 
cannot  be  made  to  a  specialty  either  at 
common  law  or  under  the  statute.  The  seal 
imports  a  consideration,  and  a  party  cannot 
avoid  his  solemn  obligation  under  seal  upon 
the  ground  of  a  want  of  consideration. 
That  enquiry  is  precluded  by  the  very  na- 
ture of  the  instrument.  A  seal  (as  is  well 
said  in  1  Smith's  I^ead.  Cases,  p.  636,)  prop- 
erly speaking,  renders  a  consideration  super- 
fluous, and  binds  the  parties  by  force  of 
the  natural  presumption  that  an  instru- 
ment executed  with  so  much  deliberation 
and  solemnity  is  founded  upon  some  suffi- 
cient cause.  Nor  can  such  defence  be  made 
under  the  statute. 

The  substance  of  the  averments  in  the 
pleal  is  that  these  bonds  were  merely  vol- 
untary; and  the  7th  section  of  ch.  172, 
declares  that  * 'nothing  in  this  chapter  shall 
impair  or  affect  the  obligation  of  a  bond 
or  other  deed  deemed  voluntary  in  law,  upon 
any  party  thereto   or  his   representative." 

But  it  is  insisted  that  the  plea  is  a  good 
plea  under  the  statute,  because  it  alleges 
'*such  matter  existing  before  the  execution 
of  the  bonds  as  would  entitle  him  to  relief 
in  equity  against  the  obligation  of  these 
contracts."  Can  this  proposition  be  main- 
tained upon  principle  or  authority?  The 
able  argument  of  the  learned  counsel 

752  for  the  appellee  on  this  point  is  *con- 
clusive   and    unanswerable,    and   the 

authorities  with  one  voice,  sustain  his 
views  of  this  branch  of  the  case. 

Suppose  the  defendant  had  filed  his  bill 
in  equity  containing  the  same  allegations 
which  this  plea  sets  up;  and  asking  the 
court  to  interfere  and  decree  a  cancellation 
and  delivery  up  of  these  bonds :  would  he 
be  entertained  for  a  moment  in  that  forum? 
He  would  have  to  come  before  that  court 
with  the   averment   in   substance,    that   he 


voluntarily  entered   into   these   obligations 
for  the  express  purpose  of  defeating  certa.iii 
claimants  who   had  sued  him  for  damages; 
that  he  had  ante-dated  these  bonds,    which 
he  executed  and  delivered  to  his  father,  for 
the  purpose  of  giving  him   a   priority   over 
these  claimants ;  and  that  no  other  consid- 
eration or   inducement  existed  for   giving 
them.     His  own  statement  would  close    the 
doors  of  a  court  of  equity  against  him.     He 
would  in  effect  be  asking  the  court  to  inter- 
fere, and  by  its  decree  relieve  him  from  the 
consequences   of   his   own    fraud.     This   a 
court  of  equity  will  never  do.     The   author- 
ities speak  with   one  voice   on  this  subject. 
Even  the  cases  relied  upon  by  the   learned 
counsel   for  the   appellant,  settle   the   doc- 
trine (which   he  relies  upon   with  much  in- 
genuity and  force  to  sustain  another  branch 
of  his  arg^ument,)  that  courts  of  equity  'will 
not  relieve  parties   from   the   consequences 
of  their  own  fraud;  (See   5  Rob.  Pract.  pp. 
542,  543,    where    numerous  cases  are  cite^, ) 
but  will  leave  them  where  they  have  placed 
themselves,  by  their  fraudulent  contracts. 
Nor   would   the   other   averments    in    his 
plea,  if    made  in  a  bill   in  equity,    aid  him 
in  the  slightest  degree,  in  securing  the    in- 
terposition of  a  court  of  equity.     The  fact 
that  he  apprehended  that  injustice  would  be 
done     him,     in     the     suits   then    pending 
against   him   for  damages,  because,  in  his 
opinion,  the    courts  and  juries  were 
753      unfavorably    *and     unjustly     consti- 
tuted," ought  not  and  could  not  have 
influenced  a  court  of  equity  in  any  manner 
whatever.     That  court   would  be   bound    to 
presume  that  no  injustice  would  be   perpe- 
trated in  regular  legal  proceedings  had    in 
the  forum  where  such  suits  are  pending.    In- 
deed they    were  pending   before    the    same 
tribunal,    (the  Circuit  court  of  Frederick,) 
to  which  he  tendered  his  plea.     In  point  of 
fact,  the  courts  and  juries  were  not   in   his 
language    ^^unjustly  and   unfavorably  con- 
stituted."   The   judge   who   then,    and  for 
more   than  a  year   afterwards,    presided  in 
the  tribunal  in   which   the  defendant   was 
sued,   was  Judge  Richard  Parker,  who,  for 
years  before   the   war,  and  before  the  con- 
stitution   of   a  military    government,    had 
been  the  honoured  and  trusted  judge  of  that 
Circuit,  and  whose  long  judicial  career  had 
been   illustrated  by   a   purity  of  character 
and  unquestioned  ability  and  learning,  se- 
curing to  him  a    judicial  record  of  which 
any    judge    in    this    State    might    well    be 
proud.     As  to  the  juries,  they  were  consti- 
tuted as  they  had  always  been  and  are  now. 
His  case   was   to  be   tried  by  an  impartial 
jury  of  his  own  countrymen,  and  there  was 
no   warrant  for   his  apprehension  that  in- 
justice  would   be  done   him,    either  by  the 
court  or  juries   as   then  constituted.    Such 
an  allegation  could    not  be   tolerated  for  a 
moment,  as  an  additional  aid   to  .the  inter- 
position of  a  court  of  equity.     It  would  be 
mischievous  to  the  last  degree.     The  result 
would  be,  that  a  party   against  whom  suits 
wer^  pending  for  the  recovery  of  debts  or 
of  damages,  might  justify  himself  for  as- 
signing away  his   property,  so  as  to  put  it 
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bejond  the  reach  of  his  creditors  or  claim- 
ants for  damag^es,  upon  the  ground  that  he 
apprehended  or  had  suspicion  that  the  judge 
or  the  juries,  as  constituted,  might  do  him 
injustice.  I  repeat  that  such  an  allegation 
could  add  no  force  to  his  claim  for  the  in- 
terposition   of    a    court    of    equity, 

754  because  that  court  would  be  *bound  to 
presume  that   no   injustice   would  be 

perpetrated  in  regular  legal  preceedings 
had  against  him  in  a  court  of  law. 

I  think,  therefore,  it  is  clear  that  if  the 
defendant  had  come  into  a  court  of  equity, 
making  the  same  allegations  in  his  bill  as 
he  has  made  in  his  plea,  his  own  statement 
of  his  case  would  have  effectually  closed 
against  him  the  doors  of  a  court  of  equity. 
And  it  follows  that  he  has  not  alleged  *^such 
matter  existing  before  the  execution"  of 
the  bonds  sued  upon  *^as  would  entitle  him 
to  relief  in  equity  against  the  obligation  of 
these  contracts."  I  am,  therefore,  clearly 
of  opinion  that  the  plea  tendered,  is  not  a 
good  plea  under  the  statute. 

Is  it  a  good  plea  at  common  law?  I  think 
not.  I  think  this  is  emphatically  one  of 
the  class  of  cases  in  which  the  maxim  of 
the  common  law,  ^*  nemo  allegans  suam  turpi- 
tudinem  est  audiendus,"  applies  with  full 
force. 

The  learned  counsel  for  the  appellant,  in 
an  argument  of  great  ingenuity,  seeks  to 
avoid  the  force  of  this  maxim  of  the  com- 
mon law,  by  bringing  the  case  within  the 
operation  of  that  other  maxim,  *^In  pari 
delicto  potior  est  conditio  defendentis ;"  and 
in  an  able  and  learned  discussion  of  the 
subject,  insists,  that  the  rule  to  be  applied 
to  this  case  is,  that  courts  will  not  lend 
their  aid  to  one  who  was  particeps  fraudis, 
either  to  enforce  a  fraudulent  contract  or  to 
relieve  from  its  effects  after  it  is  executed. 
He  further  insists  that  this  is  an  executory 
contract,  and  the  plaintiff  is  here  seeking 
the  aid  of  the  court  in  compelling  its  exe- 
cution, though  fraudulent.  When  applied 
to  a  certain  class  of  illegal  contracts,  the 
argument  of  the  learned  counsel,  and  the 
authorities  upon  which  he  relies,  are  con- 
clusive. 

There  is,  however,  a  marked  distinction 
between  contracts   which  are  void  ab 

755  initio,  and   those    which  are  void  *as 
to  third   parties,    but  which   the    law 

upon  grounds  of  public  policy,  makes  valid 
between  the  parties. 

A  contract  like  that  in  the  leading  case 
of  Collins  V.  Blantem,  so  much  relied 
upon,  was  one  void  ab  initio;  because,  in 
the  language  of  Ch.  Justice  Wilmot,  **it 
was  an  agreement  to  stifle  a  prosecution  for 
wilful  and  corrupt  perjury;  a  crime  most 
detrimental  to  the  Commonwealth;"  and 
^'the  wicked  consideration  alleged  in  the 
plea  undoubtedly  rendered  the  bond  void  ab 
initio,  at  the  common  law,  being  a  contract 
to  tempt  a  man  to  commit  a  crime."  And 
so  all  the  cases  relied  upon  by  the  learned 
counsel  for  the  appellee,  are  cases  where 
the  contracts  were  void  ab  initio,  as  con- 
tracts against  public  policy,  or  contracts 
against    public  morals,    or  some    positive 


law,  common  law  or  statute  law.  And  it 
is  upon  such  contracts  that  the  Supreme 
court  of  the  United  States  found  their  de- 
cision in  the  recent  case  of  Hanaver  v. 
Doane,  12  Wall.  U.  S.  R.  342.  And  in  such 
cases,  it  is  undoubtedly  sound  law,  that 
where  the  court,  either  by  the  allegations 
of  the  plaintiff  or  by  a  proper  plea  of  the 
defendant,  is  informed  that  the  contract 
sought  to  be  enforced  is  one  which  is  void, 
because  illegal,  it  will  not  lend  its  aid 
either  to  enforce  on  the  one  hand  or  give 
relief  on  the  other.  But  in  the  case  before 
us,  the  contract  was  one,  which  though 
void  as  to  third  parties,  is,  by  the  express 
terms  of  the  statute,  (as  construed  by  this 
court  so  often  that  it  is  impossible  now 
that  its  meaning  can  be  questioned,)  bind- 
ing and  valid  between  the  parties.  This 
statute  (Code,  p.  565,  ch.  118,  {  1)  declares 
that  **every  bond  or  other  writing  given 
with  intent  to  delay,  hinder  or  defraud  cred- 
itors, purchasers  or  other  persons  of  or  from 
what  they  are  or  may  be  lawfully  entitled 
to,  shall  as  to  such  creditors,  purchasers 
or  other  persons,  their  representatives  or 
assigns,  be  void."  But  such  a  contract  as 
between  the  parties  has  uniformly 
756  and  by  unvarying  *decisions  of  this 
court,  been  held  binding  and  valid. 
So  that  in  such  a  contract  as  the  case  before 
us,  it  cannot  be  said  that  the  contract  was 
void  ab  initio,  but  it  is  one  which  is  valid 
between  the  parties;  and  if  valid,  of  course 
one  which  the  courts  will  enforce  as  between 
the  parties,  though  void  as  to  third  parties. 

Whatever  may  be  the  conflict  of  authori- 
ties in  other  States,  (and  I  think  there  is 
none  when  the  proper  distinction  is  borne 
in  mind  between  contracts  void  ab  initio 
and  contracts  void  as  to  third  parties,  but 
valid  between  the  parties,)  in  Virginia  the 
question  must  be  conceded  as  res  adjudi- 
cata. 

This  case  must  be  ruled  by  the  cases  of 
Starke's  ex'ors  v.  Littlepage,  4  Rand.  368; 
James  v.  Bird's  adm'r,  8  L/eigh  510 ;  Ter- 
rell V.  Imboden,  10  I^eigh  321 ;  and  Sharp  & 
wife  V.  Owen,  12  1/eigh  429.  It  is  impos- 
sible to  distinguish  these  cases,  in  princi- 
ple, from  the  case  at  bar ;  and  if  ever  there 
was  a  case  in  which  the  doctrine  of  .**stare 
decisis"  applies  in  full  force,  it  is  in  the 
case  before  us. 

The  case  of  Starke  v.  Littlepage,  4  Rand. 
368,  was  an  action  of  detinue  brought  by 
the  executors  of  Starke  against  Littlepage 
to  recover  certain  slaves  in  his  possession. 
The  verdict  and  judgment  was  for  the  de- 
fendant, on  a  plea  of  non  detinet.  The 
court  below  admitted  evidence  to  show  that 
Starke's  purchase  of  certain  slaves  under 
execution,  was  not  a  real  and  bona  fide 
purchase,  but  one  made  for  the  defendant, 
and  with  his  money,  and  was  intended  by 
both  as  a  cover  to  protect  defendant's  prop- 
erty from  executions  of  other  creditors. 
This  court  reversed  the  judgment  of  the 
court  below,  on  the  ground  that  such'  evi- 
dence was  inadmissible;  and  although  the 
slaves  had  been  in  possession  of  the  defend- 
ant for  twenty  years,    he  was  compelled  to 
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deliver  them  to  the  plaintiff,  under  his  con- 
tract ;  and  the  defendant  was  not  permitted 
to  show  that  the   purchase  by  Starke, 

757  *at  the  sheriff's  sale,  was  not  a  real 
and  bona  fide  purchase,  and  was  made 

with  the  money  of  L/ittlepage,  for  the  pur- 
pose of  defeating  other  execution  creditors. 
And  the  maxim  nemo  alleg^ans  suam  turpi- 
tudinem  est  audiendus  was  declared  to  be 
applicable  to  the  case.  Judge  Green,  deliv- 
ering the  opinion  of  the  majority  of  the 
court,  says:  **In  the  case  of  Hawes  v. 
Leader,  Cro.  James  270,  this  point  has  been 
decided  at  law,  and  has  never  since  been 
questioned,  but  uniformly  recognized  as 
good  law.  In  that  case  the  intestate  of  the 
defendant  granted  by  deed  to  the  plaintiff 
all  his  goods  embraced  in  a  schedule,  and 
covenanted  to  deliver  them  quietly  to  the 
plaintiff.  After  the  death  of  the  grantor, 
the  grantee  brought  an  action  of  debt 
against  his  administrator  for  the  goods 
mentioned  in  the  schedule.  The  defendant 
pleaded  that  his  intestate  was  largely  in- 
debted, specifying  the  debts,  and  that  the 
deed  was  made  by  fraud  and  covin  between 
his  intestate  and  the  plaintiff,  to  deceive 
those  creditors ;  and  that  his  intestate,  not- 
withstanding the  deed,  used  and  occupied 
the  goods  during  his  life  time.  To  this 
plea  the  plaintiff  demurred,  and  had  judg- 
ment upon  the  merits."  This  case  of 
Hawes  v.  Leader  has  been  repeatedly  ap- 
proved by  this  court,  especially  in  the  last 
case  on  the  subject,  (Owen  v.  Sharp  &  wife, 
12  Leigh  427, )  in  which  Judge  Allen,  deliv- 
ering the  unanimous  opinion  of  this  court, 
recognizes  it  as  ^'founded  on  sound  prin- 
ciples of  law  and  policy. ' ' 

Judge  Green  further  says,  (and  I  quote 
from  his  opinion  again,  because  his  reason- 
ing applies  with  great  force  to  this  case, ) 
it  is  a  general  rule  that,  *4n  pari  delicto 
potior  est  conditio  def endentis,  * '  and  this 
was  the  principle  of  the  civil  law.  But 
this  rule  operates  only  in  cases  where  the 
refusal  of  the  courts  to  aid  either  party, 
frustrates  the  object  of  the  transaction  and 
takes  away   the  temptation  to  engage 

758  in  contracts  contra   bonos  *mores,  or 
violating  the   policy   of  the   law.     If 

it  be  necessary  in  order  to  discountenance 
such  transactions,  to  enforce  such  a  con- 
tract at  law,  or  to  relieve  against  it  in 
equity,  it  will  be  done  though  both  the  par- 
ties are  in  pari  delicto.  The  party  is  not 
allowed  to  allege  his  own  turpitude  in  such 
cases,  when  defendant  at  law,  or  prevented 
from  alleging  it  when  plaintiff  in  equity, 
whenever  the  refusal  to  execute  the  con- 
tract at  law,  or  the  refusal  to  relieve 
against  it  in  equity,  would  give  effect  to 
the  original  purpose,  and  encourage  the 
parties  engaging  in  such  transactions." 
After  citing  several  cases  to  sustain  his 
position,  he  concludes:  '* To  allow  a  fraud- 
ulent debtor  conveying  his  property  to  an- 
other with  intent  to  defraud  his  creditors  to 
allege  that  fraud,  for  the  purpose  of  avoid- 
ing the  transfer,  would  be  using  the  maxim 
of  the  law  to  frustrate  the  policy  of  that 
maxim,  by  giving  full  effect  to  the  fraudu- 


lent contrivance  of  the  parties  according 
to  their  intent;  and  indeed  rather  to  en- 
force than  to  frustrate  the  fraudulent  con- 
tract; and  debtors  might  with  perfect 
impunity  practice  frauds  upon  their  cred- 
itors." 

The  next  case  decided  by  this  court  was 
that  of  James  v.  Bird's  adm'r,  8  Leigh  510. 
The  case  was  briefly  this :  Bird,  with  a 
view  to  hinder  and  defraud  his  creditors, 
conveyed  his  slaves  to  James,  and  took  his 
bond  for  the  sum  of  18,000  as  the  price  of 
them.  He  filed  a  bill  for  the  reciaion  of 
the  contract,  upon  the  ground  that  it  was 
not  a  bona  fide  sale.  The  proofs  were  full 
as  to  the  fraudulent  intent.  The  court  held 
that  the  bill  ought  to  have  been  dismissed. 
Judge  Parker,  (with  whom  all  the  judges 
concurred,)  said,  referring  to  the  case  of 
Starke's  ex'ors  v.  Littlepage,  '*If  James 
had  sued  at  law  to  recover  the  slaves  in- 
cluded in  the  deed,  Bird  would  not  have 
been  allowed  to  defeat  his  claim  by  proving 
the  fraud;  and  so  too,  if  Bird  brings 

759  his   action    (on  the  $8,000   bond,)  *to 
recover  the  purchase  money  to  which 

there  seems  to  be  no  impediment,  the  fraudn- 
lent  grantee  would  not  be  permitted  to  im- 
peach the  transaction,  and  could  set  Qp  no 
other  than  a  strictly  legal  defence."  The 
case  before  us  is  brought  exactly  within  the 
principles  of  this  decision.  Bird  might 
have  sued  at  law  upon  his  bond,  to  which 
Judge  Parker  said,  '*  there  was  no  impedi- 
ment," and  James  could  not  have  pleaded 
that  the  transaction  was  not  k>ona  fide,  bat 
entered  into  to  defraud  other  creditors.  So 
here  there  is  ** no  impediment"  to  the  plain- 
tiff's suing  upon  the  bonds,  and  the  defend- 
ant cannot  be  permitted  to  set  up  the 
defence  that  the  bonds  were  given  for  the 
purpose  of  protecting  himself  against  other 
claimants  suing  him  in  the  same  court. 
See  also  Terrell  v.  Imboden,  10  Leigh  321 ; 
Judge  Parker's  opinion,  approving  Starke  t. 
Littlepage,  and  James  v.  Bird's  adm'r, 
supra,  and  reiterating  the  view  always  en- 
tertained by  this  court,  that  such  a  contract 
as  the  one  under  consideration,  though  void 
as  to  creditors,  is  valid  and  binding  between 
the  parties. 

The  last  case  decided  by  this  court,  in 
which  the  questions  we  are  now  consider- 
ing are  discussed,  was  the  case  of  Owen  v. 
Sharp  &  wife,  12  Leigh  427.  The  case  was 
this :  Waddy  Thompson  being  at  the  time 
much  embarrassed  with  debt,  executed  a 
bill  of  sale  of  a  female  slave,  absolute  on 
its  face,  in  order  to  protect  the  property 
from  his  creditors ;  but  with  a  secret  tmst 
that  the  grantee  should  hold  the  property 
for  the  benefit  of  the  grantor's  daughters. 
Sharp  having  married  one  of  the  daughters, 
Sharp  and  wife  filed  their  bill,  setting  up 
the  secret  trust;  and  that  being  proved, 
the  Circuit  court  decreed  the  slaves  and 
their  increase  to  the  daughters  of  Thomp- 
son. That  decree  was  reversed  by  this 
court.  Judge  Allen  delivered  the  opinion  of 
the  court ;  and  the  first  sentences  of  that 
opinion     show     that     he    considered 

760  *the  questions  raised  in    the  case  be- 
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fore  Qs  as  res  ad  judicata;  and  that 
however  harshly  the  decision  must  operate 
upon  the  appellees  in  that  case,  the  court 
\ras  bound  by  the  rule  of  stare  decisis.  He 
says:  '*With  every  disposition  to  deprive 
the  fraudulent  donee  of  the  fruits  of  his  in- 
iquity*, it  seems  to  me  that  the  repeated 
decisions  of  this  court,  and  considerations 
of  public  policy,  preclude  us  from  giving 
relief  in  this  case.  A  fraudulent  convey- 
ance, though  void  as  to  creditors,  is  good 
between  the  parties.  Being  valid  between 
the  parties,  it  follows  that  the  fraudulent 
grantor  cannot  be  permitted  to  allege  his 
fraud  to  avoid  his  deed.  After  approving 
the  case  of  Hawes  v.  I^eader,  and  the  Vir- 
ginia cases  above  referred  to,  he  uses  the 
following  language,  in  commenting  upon 
thfe  case  of  Ward  v.  Webber,  1  Wash.  274, 
which  had  been  relied  on  by  the  counsel  for 
the  appellees  in  that  case:  *'They  (the 
plaintiffs  in  that  case, )  had  an  absolute 
conveyance,  and  no  oroof  of  fraud  came 
from  them.  It  was  offered  by  the  defend- 
ant. To  have  received  such  evidence, 
would  have  been  to  have  permitted  the 
party  committing  the  fraud,  to  have  relied 
on  it  in  his  own  defence.  ♦  *  ♦  ♦  in 
this  case,  (Owen  v.  Sharp),  it  seems  to  me 
the  proof  of  fraud  comes,  and  of  necessity 
must  come,  from  the  plaintiffs.  The  de- 
fendant has  his  deed  absolute  upon  its  face, 
and  made  apparently  for  a  full  and  valuable 
consideration.  The  plaintiffs  are  driven  to 
the  necessity  of  showing  by  parol  evidence, 
that  this  recital  was  false,  that  no  consid- 
eration passed ;  and  in  doing  so,  they  prove 
that  the  money  ostensibly  paid  by  the  de- 
fendant was  in  fact  the  money  of  the  gran- 
tor ;  and  that  this  device  was  resorted  to  for 
the  purpose  of  securing  the  property  from 
his  creditors.  The  deed  being  absolute,  the 
plaintiffs  attempt  to  execute  a  secret  trust, 

and  in  doing  so,  show  the  intent  with 
761       which  it   was  created.     If  *the    facts 

were  reversed,  if  the  trust  had  been 
expressed  on  the  face  of  the  deed,  and  the 
grantee  had  refused  to  execute  it  on  the 
ground  of  fraud,  he  would  then  be  compelled 
to  allege  his  own  fraud  to  protect  himself, 
and  could  not  be  heard. ' '  In  the  conclusion 
of  this  able  opinion.  Judge  Allen  adds, 
(showing  how  firmly  the  principles  an- 
nounced have  been  settled),  ^^The  conduct 
of  Owen  in  this  transaction  has  been 
marked  with  the  most  heartless  perfidy  to- 
wards his  confiding  father-in-law  and  his 
children,  and  the  grossest  fraud.  But 
standing  in  the  position  he  does,  it  seems 
to  me  that  the  law  protects  him." 

I  have  quoted  thus  largely  from  the  opin- 
ion of  Judge  Allen,  because  its  reasoning 
and  the  principles  announced,  apply  with 
peculiar  force  to  the  case  under  considera- 
tion. In  this  case  the  very  language  of 
Jud^e  Allen,  (substituting  the  word  bond 
for  deed),  may  be  used.  The  bonds  were 
absolute  upon  their  face.  The  seals  im- 
ported a  valuable  consideration.  No  proof 
of  fraud  came  from  or  was  necessary  to 
come  from  the  plaintiff.  It  was  offered  by 
the  defendant.     To  have   received  such  evi- 


dence would  have  permitted  the  party  com- 
mitting the  fraud  to  rely  on  it  in  his  own 
defence.  The  plaintiff  holds  the  bonds  ab- 
solute upon  their  face,  and  apparently  for 
a  full  and  valuable  consideration.  The 
defendant  is  driven  to  the  necessity  of 
showing,  by  parol  evidence,  that  no  consid- 
eration passed;  and  in  doing  so  he  must 
allege  and  prove  that  it  was  a  scheme  or 
device  resorted  to  for  the  express  purpose  of 
securing  his  property  from  claimants  who 
had  brought  their  suits  for  damages  in  the 
same  court  in  which  he  offered  his  plea. 
In  this  case  the  proof  of  fraud  comes,  and 
of  necessity  must  come,  from  the  defend- 
ant. The  bonds  held  by  the  executor  being 
absolute  upon  their  face,  for  the  payment 
of  a  sum  of  money  due  the  testator,  **for 
value  received  of  him, '  *  as  expressed 

762  on  the  face  of  the  bonds,  *the  defend- 
ant  attempts    to    establish    a    secret 

trust ;  and  in  doing  so  must  show  the  intent 
with  which  it  was  created ;  and  so  must  rely 
upon  his  fraud,  in  his  own  defence. 

I  think  it  is  clear  that  upon  the  decisions 
of  this  court,  the  plea  tendered  by  the  de- 
fendant, presents  no  legal  defence  to  the 
plaintiff U  action  on  the  bonds,  and  that 
the  court  below  did  not  err  in  ejecting  the- 
plea.  Nor  are  the  decisions  of  this  court 
at  all  in  contravention  of  the  best  consid- 
ered cases  in  the  other  States  of  the  Union, 
or  of  the  English  cases. 

In  a  very  learned  note  of  Messrs.  Hare 
and  Wallace  in  Smith's  I^eading  Cases, 
Vol.  1st,  pt.  1st,  ed.  of  1866,  to  the  Leading 
Case  of  Collins  v.  Blantem,  much  relied 
on  by  the  counsel  for  the  appellee,  and 
where  all  the  authorities,  English  and 
American,  are  casefully  collected,  it  is 
said,  p.  637,  **In  order,  however,  to  apply 
the  rule  potior  est  conditio  defendentis, 
correctly,  it  is  necessary  to  consider,  not 
who  is  plaintiff  and  who  defendant,  but 
by  whom  the  fraud  is  alleged,  or  sought  to 
be  made  a  ground  of  defence  or  recovery. 
For  although  it  is  no  doubt  true  in  general, 
that  the  law  will  not  lend  its  aid  to  enforce 
a  fraudulent  or  illegal  contract,  still  if  the 
plaintiff  can  make  out  his  case  without  dis- 
closing the  fraud,  the  defendant  will  not  be 
allowed  to  show  that  he  is  equally  guilty 
with  the  plaintiff,  as  a  reason  why  the  lat- 
ter should  not  recover.  An  action  of  debt 
or  ejectment  consequently  cannot  be  de- 
feated by  proof,  that  the  instrument  which 
constitutes  the  foundation  of  the  plaintiff's 
claim,  was  executed  with  a  secret  and 
fraudulent  understanding  that  it  should  be 
subject  to  a  trust  for  the  benefit  of  the  de- 
fendant, and  surrendered  whenever  he 
thought  proper  to  demand  it."  And  for 
this  doctrine  the  authors  cite  many  cases, 
English  and  American. 

These  doctrines  must   now  be  considered 
as    settled  too  firmly   to  be   shaken. 

763  There  is  but  a  single  case  which  *can 
be  said  to    be   in   opposition   to  the 

views  herein  expressed,  and  that  when 
properly  understood,  has  no  application  to 
the  case.  That,  is  the  case  of  ^* Austin's 
adm'x  V.  Winston's  ex'x,"  1  Hen.  and  Mun. 


V  R,  23  Gratt— 42 


657 


23  QRATT. 


Virginia  Rbports,  Annotatbd. 


764,  766,  766 


33.  In  the  first  place  it  may  be  said  that 
this  case  has  never  been  followed.  It  was 
a  decision  of  two  judges ;  and  its  authority 
has  been  seriously  questioned.  In  James 
V. Bird's  adm'r,  8  Lteigh  510,  already  referred 
to,  Judge  Parker  says:  ** There  is  no 
case  in  equity  where  relief  has  been  given 
to  a  fraudulent  grantor  of  property,  the 
conveyance  being  made  to  protect  it 
against  his  creditors,  except  that  of  Aus- 
tin's adm'x  V.  Winston's  ex'x,  decided 
by  a  divided  court,  and  perhaps  under  the 
circumstances,  properly  decided."  Mr. 
Conway  Robinson,  in  his  admirable  work, 
in  reference  to  the  same  case,  says: 
'* Notwithstanding  Austin's  adm'x  v.  Win- 
ston's ex'x,  the  case  of  Hawes  v.  I/eader, 
was  approved  in  Stark's  «:x'ors  v.  I/ittle- 
page,  and  such  is  the  general  course  of 
decisions;"  and  in  a  note  to  the  text  he 
refers  to  James  v.  Bird's  adm'r,  Terrell  v. 
Imboden  and  Owen  v.  Sharp  and  wife ;  in 
all  of  which  and  especially  the  last,  Hawes 
V.  L/eader  was  approved  as  unquestioned 
law.  5  Rob.  Pract.  543.  But  conceding 
that  Austin^s  adm'x  v.  Winston's  ex'x 
is  sound  law  and  its  authority  unquestioned ; 
still  the  case  before  us  cannot  be  brought 
within  the  principles  of  that  case.  The  re- 
lief given  in  that  case  was  founded  upon 
the  fact  that  the  grantee,  a  creditor,  (the 
debtor  being  in  distressed  circumstances, ) 
had  availed  himself  of  his  power  over  him 
to  induce  the  debtor  to  unite  in  the  fraud ; 
the  creditor  having  proposed  and  urged  the 
execution  of  the  scheme  which  was  adopted 
for  that  purpose.  No  circumstances  of 
that  sort  are  even  suggested  in  the  case  be- 
fore us. 

It  is  further  argued  that  there  is  a  dis- 
tinction between  executory  and  executed 
contracts;  and  this  being  an  exec- 
764  utory  *contract,  the  court  ought  to  re- 
fuse its  aid  in  granting  relief  to  the 
plaintiff.  It  is  sufficient  to  say  in  answer 
to  this  position,  that  no  such  distinction 
is  recognized  in  the  uniform  decisions  of 
this  court.  But,  on  the  contrary,  Hawes  v. 
L/eader,  so  often  approved,  was  a  case  of 
executory  contract;  and  in  James  v.  Bird's 
adm'r  it  was  distinctly  said  by  Judge  Par- 
ker, that  if  the  suit  in  that  case  had  been 
brought  on  the  bond  of  $8,000  executed  as 
the  price  of  the  slaves,  James  could  not 
have  defeated  the  action  by  alleging  that 
the  bond  was  not  in  fact  given  for  the  pur- 
chase money,  but  was  only  intended  to  de- 
feat the  claims  of  other  creditors ;  in  other 
words,  he  ** would  not  be  allowed  to  impeach 
the  transaction,  and  could  set  up  no  other 
than  a  strictly  legal  defence." 

It  is,  however,  urged  with  much  inge- 
nuity and  force,  that  this  case  does  not 
come  within  the  operation  of  the  statute  of 
frauds ;  because  these  bonds  were  not  given 
to  hinder  and  delay  creditors,  but  only  to 
protect  the  defendant  against  the  assertion 
of  unjust  demands,  which  he  apprehended 
might  be  recovered  against  him  because  of 
the  '* unfavorable  and  unjust  constitution  of 
courts  and  juries  at  that  time ;? '  -that  there 
was  no  fraudulent  intent  to  secure  his  prop- 


erty against  the  claims  of  creditors;  bat 
the  scheme  resorted  to  was  one  intended  for 
protection  against  unjust  claimants.  Now, 
it  must  be  conceded  that  a  party  claiming 
damages  for  the  acts  of  another,  must  l^ 
regarded  in  law  as  much  the  creditor  of 
that  other,  as  one  holding  his  t>onds  or 
other  promises  to  pay.  Bvery  person  hav- 
ing a  legal  demand  against  another,  is  his 
creditor,  whether  that  demand  is  one  sound- 
ing in  damages,  or  one  that  comes  under 
a  contract.  This  is  a  proposition  too  plain 
for  argument.  And  it  is  to  my  mind 
equally  plain,  that  the  question,  whether  the 
demand  asserted  is  a  just  and  legal 
765  one,  and  whether  *the  courts  and 
juries  will  be  likely  to  enforce  an 
illegal  and  unjust  claim,  is  not  one  for  the 
party  himself  to  decide.  Nor  will  another 
court,  passing  upon  his  transactions,  in 
transferring  his  property  to  another  to  pro- 
tect himself  against  such  demands  made  in 
regular  legal  proceedings,  enquire  whether 
his  apprehensions  were  justified,  or  whether 
the  suits  pending  against  him  were  proper 
suits.  All  these  must  necessarily  be  ques- 
tions which  another  court  cannot  enquire 
into,  and  which  certainly  the  party  cannot 
be  allowed  to  decide  for  himself.  Much 
has  been  said  about  the  abnormal  condition 
of  affairs  after  the  close  of  the  late  war, 
and  the  uncertainty  of  the  administration 
of  justice,  growing  out  of  the  fact  that  the 
State  was  subjected  to  a  military  govern- 
ment which  had  the  power  to  remove  all 
State  officers.  But  all  this,  (if  it  could  be 
taken  cognizance  of  at  all  in  a  court  of 
law,  upon  a  plea  to  an  action  of  debt, )  ap- 
plies to  a  later  period.  When  these  suits 
were  pending  against  the  appellant  for 
damages,  in  the  Circuit  court  of  Frederick, 
during  the  year  1866  and  part  of  the  year 
1867,  when  they  were  dismissed,  that  court 
was  presided  over  by  an  able  and  upright 
judge,  who  was  not  removed  till  the  year 
1869;  and  I  think  all  must  admit  that  dur- 
ing that  period  there  was  certainly  an  hon- 
est and  impartial  administration  of  justice 
in  this  Commonwealth.  So  that  there  was 
nothing  in  the  extraordinary  circumstances 
of  the  times  which  can  take  this  case  out  of 
the  operation  of  the  well  settled  rules  of 
law. 

I  am  also  of  opinion,  that  there  was  no 
error  in  rejecting  the  special  plea  of  non 
est  factum.  That  plea  admits  the  execution 
and  delivery  of  the  bonds  by  the  appellant 
to  the  appellee's  testator,  but  avers  that  they 
were  *'so  executed  and  delivered  without 
any  consideration  in  money  or  other  value, 
or  any  debt  then   due    and  owing    between 

the  parties ;  but  was  so  made  and  de- 
766      livered  ^solely  for  the  use  and  benefit, 

and  under  the  control  of  the  said  de- 
fendant, and  to  be  redelivered  to  said  de- 
fendant, by  the  agreement  of  the  parties  at 
the  time,  whenever  the  said  defendant 
should  request  it.  Wherefore,  the  said  de- 
fendant says  the  said  writing  obligatory  is 
not  his  de^, ' '  &c. 

This  cannot  be  received  as  a  plea  of  non 
est  factum,   because  the   plea   in  terms  ad* 
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mits  the  execution  and  delivery  of  the 
bonds,  the  very  thing  which  the  plea  of  non 
est  factum  always  puts  in  issue.  Nor  is  the 
objection  one  of  form  only.  The  matter 
averred  could  not  be  pleaded  in  any  form. 
It  avers  in  effect  that  the  bonds  were  deliv- 
ered to  the  obligee,  to  be  redelivered  to  the 
obligor  whenever  he  demanded  it.  A  deed 
executed  and  delivered,  subject  to  the  abro- 
gation of  the  maker  at  his  pleasure,  is 
something  unknown  to  the  law.  However 
much  disposed  I  might  be  to  relieve  the 
appellant  under  the  circumstances,  from  a 
harsh  judgment,  I  am  compelled  to  say,  in 
the  language  of  Judge  Allen,  in  Owen  v. 
Sharp,  ^  *He  has  placed  himself  in  a  position 
where  th^  courts  cannot  relieve  him. 

Upon  the  whole  case,  I  am  of  opinion 
that,  upon  well  settled  principles  of  law, 
established  by  the  uniform  decisions  of  this 
court,  there  was  no  error  in  the  judgment 
of  the  Circuit  court ;  and  that  it  ought  to  be 
af&rmed. 

ANDERSON,  J.  Broom  says:  It  is  **a 
general  rule  that  an  agreement  cannot  be 
made  the  subject  of  an  action,  if  it  can  be 
impeached  on  the  grounds  of  dishonesty, 
or  as  being  opposed  to  public  policy ;  if  it 
be  either  contra  bonos  mores,  or  forbidden 
by  the  law."  Broom's  I/egal  Maxims,  p. 
349,  side.  Ex  dolo  malo  non  oritur  actio, 
has  been  recognized  as  a  maxim  of  law, 
wherever  organized  scjciety  has  ex- 
767  isted.  The  same  writer  sa^s,  *those 
who  come  into  a  court  of  justice  for 
redress,  must  come  with  clean  hands,  and 
must  disclose  a  transaction  warranted  by 
law.  **Ex  maleiicio  non  oritur  contractus. 
And  this  defence  may  be  made  by  a  defend- 
ant who  is  pari  delicto.  Although  it  is  an 
indisputable  proposition^  as  against  an  in- 
nocent party,  that  no  man  shall  set  up  his 
own  iniquity  as  a  defence,  any  more  than 
as  a  cause  of  action ;  and  that  is  what  C.  J. 
Mansfield  meant  in  Monteiiori  v.  Monte- 
fiori,  1  W.  Black.  R.  363;  yet,  where  a  con- 
tract or  deed  is  made  for  an  illegal  purpose, 
whatever  may  be  stated  in  it,  a  defendant 
against  whom  it  is  sought  to  be  enforced, 
may  show  the  turpitude  of  both  himself  and 
the  plaintiff;  and  a  court  of  justice  will 
not  give  its  aid  to  enforce  a  contract 
springing  from  such  a  source.  In  Holeman 
V.  Johnson,  Cowp.  R.  341,  343,  C.  J.  Mans- 
field said,  *Hhe  principle  of  public  policy  is 
this:  ex  dolo  malo  non  oritur  actio.  No 
court  will  lend  its  aid  to  a  man  who  founds 
his  action  upon  an  immoral  or  illegal  act. 
If  from  the  plaintiff's  own  stating,  or 
otherwise,  the  cause  of  action  appears  to 
arise  ex  turpi  causa,  or  a  transgression  of 
a  positive  law  of  this  country,  then  the 
court  says,  he  has  no  right  to  be  assisted. 
*  *  *  So  if  the  plaintiff  and  defendant 
were  to  change  sides,  and  the  defendant 
was  to  bring  his  ^ction  against  the  plain- 
tiff, the  latter  would  then  have  the  advan- 
tage of  it ;  for  where  both  are  equally  in 
fault,  potior  est  conditio  defendentis.  In 
support  of  this  principle,  authorities  might 
be  cited  almost  without  limit;  but  I  deem 
it  unnecessary.     It  cannot  be  controverted 


successfully  without  overturuing  the  oldest 
and  best  established  maxims  of  the  law. 
But  it  is  contended,  that  the  acts  prohib- 
ited by  the  statute  of  frauds,  to  hinder,  de- 
lay or  defraud  creditors,  &c.,  do  not  fall 
within  this  principle.  Are  they  not  dolo 
malo?  Are  they  not  against  mores  bonos? 
Are  they  not  dishonest?    Do  not  con- 

768  tracts    or     conveyances    *which    are 
made  to  hinder,    delay   and    defraud 

creditors,  or  other  persons  of  their  just  and 
legal  demands,  arise  ex  maleiicio?  The 
statute  declares  that  such  acts  ^'as  to  such 
creditors,  purchasers  or  other  persons,  their 
representatives  or  assigns,  shall  be  void. ' ' 
It  does  not  say  that  they  shall  or  shall  not 
be  void,  or  valid  as  between  the  parties 
themselves.  The  statute  only  makes  them 
void  as  to  the  parties  who  were  designed  to 
be  injured;  and  as  between  the  parties 
themselves  does  not  provide  how  they  shall 
be  treated  or  regarded.  The  law  on  this 
subject  is  not  declared  by  the  statute ;  and 
if  such  acts  were  valid  and  binding  as 
between  the  parties  themselves,  at  common 
law,  they  would  still  be  so  after  the  statute. 
But  were  they?  I  cannot  but  think  that  it 
was  as  dishonest  and  immoral  for  a  man  to 
dispose  of  his  property  with  a  secret  trust 
for  his  own  benefit,  to  defraud  his  creditors 
or  other  persons,  of  their  just  and  legal 
demands,  before  the  statute,  as  since.  And 
I  think  the  better  opinion  is,  that  the  stat- 
ute is  only  declaratory  of  the  common  law. 
Coke  Ivitt.  290  b.  L/ord  Coke  so  held.  And 
I^ord  Mansfield  said  that  the  principles  of 
the  common  law,  as  now  universally  known 
and  understood,  are  so  strong  against  fraud 
in  every  shape,  that  the  common  law  would 
have  attaint  every  end  proposed  by  the 
statute  of  Elizabeth  c.  5.  But  the  courts 
have  held  that  such  contracts  are  binding 
between  the  parties  themselves.  But  I  am 
not  aware  that  it  has  ever  been  held  that 
the  party  who  was  pari  delicto,  and  who 
was  out  of  possession,  could  maintain  an 
action  to  enforce  the  contract,  or  to  acquire 
the  fruits  of  his  fraudulent  contrivance, 
unless  it  is  so  held  in  Starke's  ex'ors  v. 
Lrittlepage,  4  Rand.  368.  That  case  was 
decided  by  a  minority  of  the  whole  court, 
by  two  judges  in  a  court  of  three.  I  have 
found  no  other  case  in  which  this  court  has 
decided  that  a  fraudulent  grantee,  who 

769  was  pari  delicto  *in  the  fraud,    would 
be  aided,  either  by  a  court  of  law  or 

equity,  to  possess  himself  of  the  fruits  of 
his  fraudulent  contract,  or  that  the  fraud 
might  not  be  shown  by  the  defendant. 

The  case  of  Austin's  adm'x  v.  Winston's 
ex'x,  1  Hen.  &  Mun.  33,  was  a  bill  by  the 
executor  of  the  grantor,  against  the  fraud- 
ulent grantee,  to  redeem  the  slaves  which 
he  had  obtained  from  the  grantor,  under  a 
fraudulent  contrivance  to  shield  them  from 
the  grantor's  creditors,  with  a  secret  trust 
that  they  were  to  be  restored  to  the  grantor. 
Relief  was  given  in  that  case,  to  the  repre- 
sentative of  the  grantor,  upon  the  ground 
that  he  was  not  pari  delicto  in  the  fraud. 
J.  Tucker  was  of  opinion  that  he  was  pari 
delicto,  and  that   his  bill  ought  to  be  dis- 


659 


23  QRATT. 


Virginia  Rbports,  Annotatkd. 


770,  771,  772 


missed.  He  says:  **It  is  a  maxim  at  law 
that  when  the  parties  are  equally  culpable 
or  criminal,  the  defendant  must  prevail: 
and  in  equity,  that  he  that  has  done  iniquity 
shall  not  have  equity ;  that  is,  that  he  shall 
not  have  the  aid  of  the  court  where  he  is 
plaintiff;  which  brings  both  maxims  to  the 
same  point."  And  he  further  says,  **that 
had  Austin  been  the  plaintiff,  and  Winston 
the  defendant,  I  should  have  held  him  as 
little  entitled  to  the  aid  of  a  court,  as  I 
now  think  Winston.**  His  opinion  is  put 
upon  the  ground  that  they  were  equally  in 
fault,  and  that  in  such  case  potior  est  con- 
ditio defendentis.  He  clearly  negatives 
the  idea  that  by  virtue  of  the  statute  of 
frauds,  the  contract  is  binding  between 
the  fraudulent  parties  themselves,  in  the 
sense  that  it  will  be  enforced  in  courts  of 
justice,  as  between  the  parties,  at  the  in- 
stance of  a  particeps  fraudis.  The  other 
judges  were  for  enforcing  it,  in  favor  of 
the  fraudulent  grantor,  but  upon  the  ground 
that  he  was  not  pari  delicto,  but  that  there 
were  circumstances  palliating  and  excusing 
the  fraud  on  the  part  of  the  grantor.  And, 
in  that  case  the  majority  of  the  court 
770  held  that  the  ostensible  *con tract  was 
not  binding  between  the  parties  under 
the  circumstances,  and  enforced  the  secret 
trust  in  favour  of  the  grantor,  but  upon  the 
ground  that  he  was  not  pari  delicto.  The 
majoritj'  of  the  court  concurred  with  J. 
Tucker  in  the  principles  of  law,  as  laid 
down  by  him,  but  different  from  him  in 
their  application  to  that  case. 

In  the  case  before  us,  I  may  here  remark, 
if  the  plaintiff  in  error  had  been  plaintiff 
below,  and  had  exhibited  his  bill  in  equity 
against  his  father's  executor,  to  compel 
him  to  surrender  his  bonds,  in  compliance 
with  his  father's  agreement,  the  circum- 
stances, I  think,  would  have  presented  a 
much  stronger  case  for  relief,  than  in  the 
case  of  Austin's  adm'x  v.  Winston's  ex'x. 
But,  in  this  case,  the  plaintiff  in  error  was 
defendant;  and  it  was  a  plain  case  for  the 
application  of  the  principles,  as  laid  down 
hy  J.  Tucker  in  Austin  v.  Winston,  and 
concurred  in  by  all  the  judges,  and  contro- 
verted by  no  other  decision  of  this  court, 
that  I  am  aware  of,  except  in  Starke's 
ex'ors  V.  Littlepage,  supra.  The  subse- 
quent cases  of  James  v.  Bird's  adm'r;  Ter- 
rell V.  Imboden  &  others;  and  Owen  v. 
Sharp  &  wife;  cited  and  relied  on  by  the 
counsel  for  defendant,  are  not  in  conflict 
with  the  principles  declared  in  the  com- 
mencement of  this  opinion,  and  as  laid 
down  by  J.  Tucker  in  Austin  v.  Winston, 
and  concurred  in  by  the  whole  court.  In  all 
of  those  cases  relief  was  denied  the  plain- 
tiff, who  sought  relief  from  the  contract 
made  to  defraud  creditors,  and  for  the  en- 
forcement of  the  secret  trust  in  his  favor. 
If  the  contract  is  binding  between  the  par- 
ties themselves,  the  courts  will  leave  them 
where  they  have  placed  themselves,  and 
will  not  open  its  doors  for  either  of  them  to 
enter,  to  obtain  its  aid  to  carry  out  the 
fraudulent  contract.  The  antien-principle 
of   equity,    that  a  court  of  equity  will  not 


stain  its  escutcheon  by  aiding  a  party 

771  in  carrying  out  a  fraud ;  *or  that  other 
great  legal  maxim  that  in  pari  delicto 

potior  est  conditio  defendentis,  has  not  been 
overturned  or  assailed  by  either  of  those 
decisions.  And  the  case  of  Starke's  ex'ors 
V.  Lrittlepage,  decided  by  a  minority  of  the 
whole  court,  and  therefore  not  authority, 
has  not  been  followed  in  subsequent  cases; 
and  whether  right  or  wrong  in  principle, 
has  not  been  established  as  authority.  And 
if  the  transaction  in  this  case  was  fraudu- 
lent, the  father  was  at  least  in  pari  delicto 
with  the  son ;  and  the  judgment  of  the  court 
below,  in  repudiating  the  long  established 
maxim,  that  a  right  of  action  cannot  arise 
out  of  fraud;  and  also  that  other  equally 
well  established  maxim,  that  when  the 
plaintiff  and  defendant  are  in  pari  delicto, 
the  defendant  should  prevail,  is  erroneous. 
In  this  view  I  am  fully  sustained  by  the 
Supreme  court  of  Kentucky,  in  Norris  v. 
Norris'  adm'r,  9  Dana,  R.  317.  That  was 
an  action  of  covenant.  The  opinion  of  the 
court  was  delivered  by  the  able  and  distin- 
guished Chief  J.  Robinson,  and  maintains 
that  '^when  the  x>a^rties  to  an  illegal  or 
fraudulent  contract  are  in  pari  delicto, 
neither  a  court  of  equity  nor  a  court  of  law 
will  aid  either  of  them  in  forcing  the  exe- 
cution of  that  which  may  be  executory,  or 
in  revoking  or  rescinding  that  which  may 
be  executed,  tn  such  a  case,  the  law  will 
not  be  the  instrument  of  its  own  subversion. 
And  to  every  invocation  of  its  assistance, 
replies,  in  pari  delicto,  potior  est  conditio 
defendentis. ' '  Again :  *  ^Our  statute  against 
frauds,  which  declares  that  all  conve3'^ances, 
bonds,  etc.,  made  for  the  illegal  purpose 
of  defrauding  bona  fide  creditors  or  pur- 
chasers, shall  be  void  only  as  to  any  such 
creditor  or  purchaser,  has  never  been 
construed  as  having  been  intended  to 
change  the  conservative  principle  just 
defined.  ♦  *  *  And,  therefore,  a  party 
to  an    executory  agreement    made  to 

772  defraud  creditors  or  *purchasers,  has 
no    more    right  to    maintain    a    suit 

for  coercing  the  execution  of  it,  than  a 
party  to  an  executed  contract  for  the  same 
illegal  end  would  have  to  prosecute  a  suit 
for  restoration  or  rescission."  The  same 
distinction  is  maintained  in  Mason  A  wife 
V.  Baker,  1  A.  K.  Marsh.  R.  208,  marg.  p^ 
153,  top.  Chief  J.  Boyle,  delivering  the 
opinion  of  the  court,  says:  *^It  is  true  that 
the  bill  of  sale,  though  fraudulent  as  to 
creditors  and  purchasers,  is  nevertheless 
binding  in  law  upon  the  parties  to  it;  and 
that  a  court  of  equity  would  not  interfere 
in  behalf  of  Baker  (the  grantor)  to  set  it 
aside.  But  it  is  equally  true,  that  a  ooort 
of  equity  cannot,  according  to  the  principles 
by  which  it  is  invariably  governed,  lend  its 
aid  to  give  effect  to  the  bill  of  sale.  For 
Hamlett,  (the  grantee),  as  well  as  Baker, 
is  particeps  criminis,  and  equally  guilty  of 
the  fraud.  And  the  rule  is,  that  in  respect 
to  the  parties  to  the  fraud,  in  pari  delicto 
potior  est  conditio  defendentis.'*  Fargo  v. 
L/add,  6  Wis.  R.  106,  is  in  accord. 
Th^  principle  of  these  cases   is,    that  al- 
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though  the  statute  is  construed  to  avoid  the 
contract  only  as  to  those  whom  it  was  de- 
signed to  defraud,  and  to  consider  it  bind- 
ing between  the  parties  themselves,  the 
courts  will  not  interfere  to  set  it  aside,  or 
to  enforce  it,  but  will  leave  the  parties 
where  they  have  placed  themselves.  There 
is  nothing  in  the  opinion  of  J.  Allen,  in 
Owen  V.  Sharp  &  al.,  supra,  in  conflict  with 
this  principle.  He  holds,  indeed,  under 
the  established  judicial  construction  of  the 
statute,  the  contract  is  binding  between  the 
parties  themselves,  and  that  the  court  could 
not  entertain  the  plaintiffs,  who  claimed 
under  the  fraudulent  grantor,  to  rescind 
it,  although  the  perfidious  and  iniquitous 
conduct  of  the  fraudulent  grantee  would 
strongly  incline  it  to  do  so.  Who  can  doubt 
that  if  the  case  had  been  reversed,  and  the 
fraudulent  grantee   had  been  suing  to 

773  enforce  *the   contract,    that  the  court 
would,  with  alacrity,   have  dismissed 

him  from  its  portals.  The  perusal  of  J. 
Allen's  opinion  can  leave  no  question  of  this 
on  the  mind.  And  that  is  precisely  the  case 
here.  The  fraudulent  obligee  is  seeking  the 
assistance  of  the  court  to  enforce  his  fraud^ 
ulent  contract  against  his  son,  in  which  he 
is  more  to  blame  than  the  son.  f^or,  doubt- 
less, the  son  consented  to  the  arrangement 
under  his  parental  influence.  The  character 
of  the  transaction  is  made  known  to  the 
court  by  the  plea;  the  facts  of  which,  on  a 
motion  to  reject,  as  upon  a  demurrer,  must 
be  taken  as  true.  And  now  this  father  in- 
vokes the  assistance  of  the  court,  in  viola- 
tion of  his  faith  to  his  son,  (or  his  personal 
representative  does  it,  which  is  the  same 
thing,)  to  enforce  this  fraudulent  contract 
in  his  behalf,  and  to  help  him  to  the  fruits 
of  his  fraud,  and  thereby  enable  him  to 
practice  a  most  iniquitous  fraud  upon  his 
son.  To  entertain  him  for  such  a  purpose, 
it  seems  to  me,  would  bring  reproach  upon 
the  courts,  and  the  administration  of  public 
justice.  It  cannot  be  the  public  policy  re- 
quires that  the  equally  culpable,  in  this 
case,  the  most  culpable  party,  should  be  re- 
warded, by  the  direct  instrumentality  and 
agency  of  the  courts  of  justice,  with  the 
fruits  of  his  fraud,  in  order  to  punish  the 
other  party,  and  to  deter  others  from  such 
practices.  This  act  most  probably  would 
never  have  been  committed  by  the  son  except 
by  the  influence  and  advice  of  the  father; 
and  to  reward  him  for  it,  would  encourage 
its  repetition,  which  is  certainly  against 
public  policy. 

But  I  rest  my  opinion  in  this  case  also 
upon  another  ground.  The  plaintiff  in 
error  was  guilty  of  no  fraud  in  the  transac- 
tion as  set  out  in  his  special  plea,  either 
at  common  law,  or  under  the  statute.  His 
case  does  not  fall  within  the  purview  of  the 
statute  of  frauds.  The  language  of  the 
1st  section   is    (Code  of  60,  Chap.  118, 

774  *p.  565,)    **every  gift,    conveyance,'* 
Ac. ,  and  *  *  every  bond  or  other  writing, 

given,  with  intent  to  delay,  hinder  or  de- 
fraud creditors,  purchasers  or  other  per- 
sons, of  or  from  what  they  are,  or  may  be 
lawfully  entitled  to,  shall,  as  to  such    cred- 


itors, purchasers  or  other  persons,  their 
representatives  or  assigns,  be  void. ' '  These 
bonds  were  not  given  to  defraud  any  persons 
**of  or  from  what  they  were  lawfully  en- 
titled to."  The  facts  as  shown  by  the  plea, 
are,  that  the  plaintiff  in  error  was  an  ofiicer 
in  the  military  service  of  the  Confederate 
States  in  the  late  war,  and  that  four  suits 
had  been  instituted  against  him  for  heavy 
damages  by  parties  claiming  to  have  been 
loyal  citizens  of  the  United  States,  for  acts 
done  by  him  in  his  official  character,  in 
obedience  to  the  orders  of  his  superiors  in 
command  during  the  war.  And  that  he  was 
greatly  alarmed,  and  seriously  apprehended, 
that  owing  to  the  bitter  hostility  which 
swayed  the  then  supreme  power  in  the 
country,  towards  the  class  to  which  he  be- 
longed, that  the  plaintiffs  would  succeed, 
in  the  then  unsettled  condition  of  the 
country,  without  a  constitutional  and  stable 
government,  in  recovering  their  unjust 
demands  against  him ;  which  would  over" 
whelm  him  with  ruin.  That  he  sought 
advice  from  his  counsel,  who  gave  him  no 
ground  for  hope  or  encouragement.  That 
he  then  sought  counsel  from  his  father,  who 
increased  his  alarm,  and  urged  him  to  do 
something  to  protect  him  from  the  impend^ 
ing  catastrophe ;  and  as  the  result  of  that 
conference,  he  executed  the  bonds  upon 
which  this  suit  was  brought,  and  placed 
them  in  the  hands  of  his  father,  to  have  the 
force  of  bonds,  only  in  the  event  that  the 
plaintiffs  recovered  against  him,  in  said 
suits ;  and  that  if  they  did  not  recover,  then 
the  said  bonds  were  to  have  no  force  or 
effect;  but- were  to  be  delivered  up  to  him 
by  his  father.     And  he  avers  that  said  suits 

were  afterwards  abandoned,  and  dis- 
775      missed    *by    the    plaintiffs,    and    his 

father  died,  without  returning  to  him 
his  said  bonds,  and  they  afterwards  coming 
to  the  possession  of  his  executor,  the  de- 
fendant in  error,  he  instituted  this  suit 
upon  them.  It  is  evident  from  the  plead- 
ings, that  the  papers  in  controversy,  were 
signed  and  sealed  by  the  plaintiff  in  error, 
and  handed  to  his  father  by  his  advice,  for 
his  protection,  in  the  event  there  was  a 
recovery  against  him,  in  the  suits  aforesaid. 
It  was  designed,  however  vain  and  ineffec- 
tual the  device,  to  screen  his  property  from 
any  recovery  that  might  be  had  against  him 
in  those  suits,  and  for  no  other  purpose  what- 
ever. It  was  not  intended  to  protect  his 
property  from  the  claims  of  creditors  or 
other  persons,  of  what  they  were  or  might 
be  lawfully  entitled  to,  because  the  bonds 
were  handed  to  his  father,  with  the  express 
condition,  that  they  were  to  be  returned  to 
him  in  the  event  that  there  was  no  recovery 
against  him  in  those  suits.  If  there  was 
any  intent  to  delay,  hinder  or  defraud  any 
body,  it  was  only  the  plaintiffs  in  those 
suits. 

Was  the  execution  of  these  bonds,  for  the 
purpose  of  rendering  a  recovery  in  these 
suits  unvailing,  fraudulent  in  intent?  They 
clearly  had  no  lawful  or  just  claim  against 
him  for  damages  for  the  execution  of  the 
orders  of  his  superiors.     It  was  his  duty  to 
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obey  their  orders ;  and  they  had  the  power 
to  enforce  obedience.  They  had,  therefore, 
no  just  or  lawful  demand  against  him. 
And  a  recovery  against  him,  would  be  re- 
pulsive, not  only  to  the  well  established 
principles  of  law,  but  to  the  plainest  dic- 
tates of  morality  and  justice,  which  they 
virtually  acknowledged  themselves,  by 
abandoning  and  dismissing  their  suits. 
Yet,  without  any  constitutional  protection, 
and  with  a  sense  of  the  insecurity  of  all 
personal  and  civil  rights,  under  military 
rule,  and  not  knowing  how  the  courts  which 
would  have  the  triad  of  those  suits,  might 
be  constituted  under  the  military  bills, 

776  *which  had  been  enacted  by  Congress, 
which  placed  the  civil  authority  under 

the  foot  of  the  military,  he  entered  into  this 
arrangement  with  his  father,  and  by  his 
advice,  to  save  himself  and  family  from 
destitution  and  ruin,  should  such  an  in- 
iquity be  perpetrated  against  him,  as  he 
apprehended,  and  had  just  cause  to  appre- 
hend, might  be  done,  in  the  then  prevailing 
temper  of  those  who  wielded  the  power. 
There  might  have  been  no  necessity  for  it, 
as  the  result  showed  there  was  not.  But  in 
that  case,  no  harm  would  be  done  to  any 
one ;  and  no  harm  would  have  been  done,  if 
the  father  had  kept  his  faith  with  his  son, 
and  returned  him  his  bonds.  Neither  cred- 
itors nor  purchasers,  nor  other  persons  in- 
cluding the  plaintiffs  in  those  suits,  suffered 
any  loss  by  this  arrangement  between  the 
father  and  the  son.  Nor  does  it  seem  to 
me  that  it  was  fraudulent  in  intent,  because 
designed  to  render  any  recovery  in  the  suits 
which  had  been  instituted  against  him, 
unavailing. 

Actual  fraud  cannot  exist  where  there  was 
no  fraudulent  intent.  And  there  can  be  no 
fraudulent  intent  unless  injury  is  intended 
to  the  rights  of  others.  And  no  injury  can 
be  done  to  other's  rights,  when  none  existed. 
Now  the  plaintiff  in  error,  by  this  arrange- 
ment with  his  father,  however  unwise  or 
injudicious,  has  done  no  injury  to  any 
body.  The  plaintiffs  in  those  suits  have 
acknowledged  they  had  no  rights,  by 
abandoning  them.  And  the  execution  of 
the  bonds  in  question,  has  not  affected  them 
in  any  way ;  and  could  not  have  affected 
them  unless  they  had  succeeded  by  unlawful 
authority,  by  might  and  not  by  right,  in 
recovering  judgments  against  him.  In  that 
case  the  bonds,  if  they  could  have  been 
made  availing  to  the  obligor,  would  only 
have  protected  his  property  against  a 
wrongful  invasion  of  his  rights  by  lawless 
power.     The  act  was  not  done  to  pro- 

777  tect  his  *property    against  a  rightful 
and   constitutional   administration  of 

the  law ;  from  that  he  had  nothing  to  fear. 
But  it  was  only  designed  to  operate  against 
an  irregular  and  unconstitutional  adminis- 
tration of  the  law.  It  is  said  that  a  pure 
and  able  judge  presided  in  the  court  where 
those  suits  were  brought ;  but  what  assur- 
ance was  there  that  he  would  continue  to 
preside  there  under  the  military  bills  en- 
acted by  Congress,  until  those  suits  were 
tried.     He  was  then  a  judge  only   at  suffer- 


ance, and  might  be  removed  any  day,  as  he 
was  soon  after,  by  the  fiat  of  a  shoulder 
strapped  despot;  an  issue,  which,  I  think, 
the  plaintiff  had  cause  to  apprehend,  in  the 
circumstances  which  surrounded  him.  His 
apprehensions,  though  by  no  means  ground- 
less, were  not  realized,  and  the  writings  be 
executed  were  not  to  operate  if  they  were  not 
realized.  His  design  was  not  to  invade  the 
rights  of  others,  but  only  to  protect  his 
own.  If  his  apprehensions  were  groundless, 
no  harm  was  done;  if  they  were  real  no 
wrong  was  done.  It  was  only  against  ap- 
prehended wrong  that  he  sought  to  protect 
himself,  under  circumstances  most  extraor- 
dinary and  anomalous.  It  is  true  that  in 
his  attempt,  he  resorted  to  deception.  How 
his  conduct  might  be  regarded  in  the  code 
of  morals,  it  is  needless  to  inquire.  But  if 
there  is  such  a  thing  as  dolus  bonus;  if  a 
person  would  be  justified  by  finesse  and 
deception  to  shield  his  property  from  a  law- 
less robber,  he,  by  this  contrivance,  is  lia- 
ble to  no  greater  censure. 

I  know  of  no  principle  which  would  for- 
bid the  interference  of  a  court  of  equity,  if 
this  suit  had  been  brought  by  the  father  in 
his  life  time,  to  restrain  him  from  perpe- 
trating so  great  a  wrong  upon  his  son,  in 
violation  of  the  plainest  principles  of  right 
and  honesty.  And  what  the  father  could 
not  do,  if  he  were  alive,  his  personal  rep- 
resentative cannot  do,  now  that 
778  *he  is  dead.  To  my  mind,  it  is  a  case 
which  calls  loudly  for  the  relief  of  a 
court  of  equity. 

Believing  that  the  first  special  plea  of 
the  defendant  in  the  court  below,  sub- 
stantially presents  the  ground  of  this  de- 
fence ;  and  that  it  is  authorized  by  Sec.  5, 
Chap.  172,  of  the  Code  of  1860,  I  am  of 
opinion  that  the  court  erred  in  rejecting  the 
plea. 

The  special  plea  of  non  est  factum  is  very 
inartificially  drawn,  and  I  am  inclined  to 
think  that  the  special  facts  as  therein  set 
out,  do  not  justify  the  conclusion  that  the 
said  writing  was  not  the  defendant's  deed. 
But  it  is  by  no  means  clear  that  the  plea 
of  non  est  factum  would  not  be  a  good  plea 
upon  the  facts  as  now  fully  disclosed  in  the 
first  special  plea.  In  Ward  &  al.  v.  Chum, 
18  Gratt.  801,  the  court  held  that  if  the  in- 
strument was  delivered  to  the  obligee  upon 
a  condition,  and  the  condition  was  known 
to  the  obligee,  then  the  obligor  is  entitled 
to  insist  on  said  condition,  and  the  obligee, 
if  said  condition  ha^  not  been  fulfilled,  is 
not  entitled  to  recover  on  the  bond.  In  that 
case  one  of  the  obligors  named  in  the  bond 
had  not  subscribed  his  name;  and  a  scroll 
was  annexed  to  which  no  name  was  signed. 
But  such  indications  of  incompleteness  in 
the  instrument  are  only  circumstances  from 
which  an  inference  may  be  drawn,  that  the 
instrument  was  delivered  to  the  obligee, 
only  upon  condition :  not  equal  in  force  to 
direct  and  positive  evidence  that  it  was  so 
delivered.  J.  Joynes,  in  delivering  the 
opinion  of  the  court,  said:  "When  the 
instrument  is  delivered  directly  to  the 
obligee,  the  delivery  cannot  be  regarded  as 
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conditional  in  respect  to  the  party  who 
makes  it;  unless  the  condition  is  made 
known  to  the  obligree."  (p.  813.)  And  he 
cites  Hudson  v.  Revett,  5  Bing.  R.  368,  (15 
Eng,  C.  Lr.  R.  467),  in  which  C.  J.  Best 
characterized  the  old  rule  that  a  deed  could 

not  be  delivered  as  an  escrow  to  the 
779      grantee  and  obligee  as  a  mere  *tcch- 

nical  subtlety ;  and  quotes  Comyn  as 
good  authority,  and  as  saying:  *'Ifitbe 
delivered  to  the  party  as  an  escrow,  to  be 
his  deed  on  the  performance  of  a  condition, 
it  is  not  his  deed  until  the  condition  is  per- 
formed, though  the  party  happen  to  have  it 
before  the  condition  is  performed.'*  He 
also  quotes  J.  Cabell  in  Hicks  v.  Goode,  12 
Lreigh  479,  that  the  position  that  where  the 
deed  is  delivered  to  the  donee,  it  is  not 
competent  for  the  obligor  to  show  that  it 
was  delivered  as  an  escrow,  or  upon  condi- 
tion, rests  on  technical  and  unsatisfactory 
grounds.  J.  Joynes  himself  characterizes 
it  as  * 'strict  and  technical  to  the  last 
degree ;"  and  quotes  from  Preston  in  his 
edition  to  the  Touchstone,  to  show  that  he 
did  not  regard  it  as  the  law  in  his  day. 

But  it  is  unnecessary,  and  would  protract 
this  opinion,  already  too  long,  to  say  more 
on  this  point.  I  think  it  is  clear  from  the 
I'ecord,  that  the  plaintiff  in  error,  has  not 
had  a  fair  trial  of  his  case  upon  its  merits, 
and  that  flagrant  injustice  has  been  done 
him  by  the  judgment  of  the  court  below. 
Upon  the  whole,  I  am  of  opinion  to  reverse 
the  judgment,  and  to  remand  the  cause, 
Ac. 

MONCURB,  P.,  and  STAPIrES  and 
BOUI/DIN,  Js.,  concurred  in  the  opinion  of 
Christian,  J. 

Judgment  affirmed. 


780        *Elliott  &  Wife  &  als.  v.  Qeorge  &  als. 

September  Term,  1872,  Staunton. 

Partition— Sale  of  Land— Payment  of  Debts.«— In  Octo- 
ber 1865,  T  one  of  tbe  heirs  at  law  and  the  admin- 
istrator of  G,  filed  his  bill  against  the  other  heirs, 
some  of  whom  were  infants,  for  the  sale  of  the 
land  of  O,  on  the  ffround  that  partition  could  not 
be  made  of  it  He  said  he  had  proceeded  to  ad- 
minister the  assets,  and,  so  far  as  he  knew,  there 
was  but  one  debt  due  from  the  estate,  and  the 
assets  were  sufficient  to  pay  it.  The  court  decreed 
a  sale  of  the  land  and  directed  a  commissioner  to 
take  an  account  of  the  outstandinar  debts  of  O.  and 
of  the  available  assets.  The  commissioner  re- 
ported the  debts  between  three  and  four  thousand 
dollars,  and  assets  nearly  as  much.  The  land  was 
sold  for  $12,741.  one-third  cash,  and  the  balance  in 
one,  two  and  three  years.  The  cash  payment  and 
the  first  credit  payment  were  divided  amonsr  the 
heirs.  At  the  November  term  1867,  the  court  made 
a  decree  directintr  the  second  payment  to  be  col- 
lected and  distributed  ratably  amonsr  the  creditors 
of  O,  according  to  the  report  of  the  commissioner. 
Hblj>: 

•Partition—Sale  of  Land.— See  foot-note  on  "Parti- 
tion" to  Hower^'  V.  Helms,  20  Gratt.  1. 


I.  Same— dame— Same— Personal  Estate  Primarily 
UaMe.*— The  court  erred  In  charirintr  the  pro- 
ceeds of  the  sale  of  the  land  with  the  debts  of  G, 
without  first  takinar  an  account  of  the  entire 
personal  estate  which  came  to  the  hands  of  the 
administrator,  and  directing  its  application  in 
discharge  of  such  debts. 

a.  Stay  Law— Bffect  on  Debts  arainsttbeBstate.- So 
lonff  as  the  debts  due  the  estate  were  not  collect- 
able by  reason  of  the  operation  of  the  stay  law, 
the  debts  against  the  said  estate  could  not  be 
enforced  for  the  same  reason,  atrainst  the  land 
or  the  money  resultlnflr  from  its  sale. 

3.  Deficiency  of  Personal  Assets— Proper  Proceedings 
by  tiM  Court.— If  the  Circuit  court  apprehended 
a  deficiency  of  personal  assets,  or  that  the  rights 
of  creditors  would  be  endantrered  by  a  distribu- 
tion of  the  land  fund  amonff  the  heirs,  it 
781  *would  have  been  proper  to  retain  under 
its  control  so  much  of  said  fund  as  was  nec- 
essary, until  the  amount  of  such  deficiency  was 
accurately  ascertained,  and  then  to  supply  the 
same  by  a  resort  to  such  land  fund. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  Judge  Staples. 

Blakej,  for  the  appellants. 

Gordon  &  Cochran,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  bill  was  filed  without  previous  proc- 
ess, at  the  October  term  1865,  of  the  Cir- 
cuit court  of  Albemarle  county,  by  Tucker 
C.  George,  in  his  own  right,  and  as  ad- 
ministrator of  Lruther  M.  George,  dec'd. 
Its  object  was  to  obtain  a  sale  of  a  tract  of 
land  belonging  to  the  estate  of  the  intestate, 
upon  the  ground  that  partition  was  wholly 
impracticable,  and  that  it  would  conduce  to 
the  interest  of  the  heirs  to  sell  the  land  and 
distribute  the  proceeds.  The  infant  de- 
fendants answered  by  guardian  ad  litem, 
the  adults  in  proper  person;  and  at  the 
same  time  a  decree  was  rendered  in  con- 
formity with  the  prayer  of  the  bill.  The 
court  also  directed  one  of  its  commissioners 
to  take  an  account  of  the  outstanding  debts 
against  the  estate,  and  the  available  assets 
to  meet  them.  Under  this  decree,  the  com- 
missioner made  a  report  of  the  claims 
against  the  estate,  amounting  to  between 
three  and  four  thousand  dollars;  and  of 
those  due  the  estate  very  nearly  to  the  same 
amount.  He  stated,  however,  that  the 
debts  due  the  estate,  were  generally  con- 
tracted during  the  war,  and  might  not 
realize  when  collected,  their  numerical 
amounts. 

The  land  was  sold  for  twelve  thousand 
seven  hundred  and  forty -one  75-100  dollars ; 
of  which  one-third  was  paid  in  hand,  and 
the     remainder    was     secured     by    bonds 

*  Payment  of  Decedent's  Debt«— Personal  Estate 
Primarily  Liable.— As  authority  for  the  proposition 
laid  down  in  the  principal  case,  that  the  personalty 
is  primarily  liable  to  pay  the  debts  of  the  decedent, 
see  Foster  v.  Crenshaw,  8  Munf.  614;  Elliott  v.  Carter, 
9  Gratt  649;  Edmunds  v.  Scott,  78  Va.  728;  Laidley  v. 
Kline,  8  W.  Va.  218,  3  Min.  Inst  (2d  Ed.)  584. 
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782  *maturing  in  one,  two  and  three  years. 
The  cash  payment  was  duly  distributed 

among  the  heirs  and  those  claiming  under 
them.  Various  orders  and  decrees  were 
entered  from  time  to  time  during  the  years 
1865  and  1866 ;  but  as  they  have  no  bearing 
upon  the  merits  of  this  controversy,  they 
need  not  be  particularly  mentioned. 

It  is  not  expressly  stated,  but  it  may  be 
fairly  inferred,  that  at  the  May  term,  1866, 
a  decree  or  order  was  asked  for,  appropri- 
ating a  part  of  the  proceeds  of  the  land  to 
the  claims  of  creditors;  but  the  court  de- 
clined to  do  so;  expressing  the  opinion  that 
the  personal  estate  was  the  natural  and 
primary  fund  for  the  payment  of  debt ;  and 
whilst  there  might  be  a  deficiency  of  per- 
sonal assets,  it  was  as  certain  as  any  human 
calculation  could  be,  that  with  the  addition 
of  the  second  and  third  instalments  of  the 
purchase  money  for  the  land,  the  security 
for  the  creditors  is  most  ample;  and  as 
they  are  debarred  the  privilege  of  collecting 
payment  of  their  debts  at  law,  no  reason  is 
perceived  why  a  court  of  equity  should  com- 
pel such  payment  at  this  time.  This  was 
the  view  taken  by  the  circuit  judge  at  the 
May  term,  1866.  At  the  November  term,  1867, 
however,  he  appears  to  have  reached  a  very 
different  conclusion.  By  his  decree  then  en- 
tered, he  directed  the  second  instalment  of 
the  purchase  money  to  be  collected,  and  the 
proceeds  to  be  paid  ratably  to  the  creditors 
of  the  intestate,  according  to  the  report  of 
the  commissioner ;  and  he  further  expressed 
the  opinion  ^*that  the  creditors  have  an 
absolute  right  according  to  every  principle 
of  equity,  to  the  satisfaction  of  their 
claims  now.*' 

It  is  into  the  correctness  of  this  decision, 

we  are  called  on  to  enquire,  upon  an  appeal 

to  this  court  by  the  infant  and  adult  heirs. 

As  before  stated,  the  bill  was  filed  by 

783  Tucker    C.     *George,    who   was    not 
only  an  heir,    but  the    administrator 

of  I/uther  M.  George,  the  intestate.  It 
stated  that  complainant  had  proceeded  with 
all  diligence  in  the  administration  of  the 
estate,  and  had  nearly  completed  it ;  and  so 
far  as  he  was  informed  there  was  but  one 
debt  due  from  the  estate,  and  the  assets  in 
his  hands  would  be  sufficient  to  pay  that. 
This  statement  and  the  report  of  the  com- 
missioner showing  the  debts  to  and  against 
the  estate,  constituted  all  the  information 
possessed  by  the  Circuit  court,  touching  the 
administration  of  the  estate.  There  was 
nothing  to  show  the  amount  and  value  of  the 
assets  which  originally  came  into  the  hands 
of  the  administrator;  or  what  disposition 
had  been  made  of  them. 

It  may  be  that  his  accounts  were  regularly 
settled  before  the  proper  court,  and  the 
assets  duly  and  properly  administered;  but 
the  record  fails  to  show  the  fact,  and  we 
are  not  at  liberty  to  presume  it. 

It  is  well  settled — a  rule  of  the  equity 
courts  almost  universally  recognized — that 
the  personal  estate  of  the  deceased  is  the 
natural  and  primary  fund  for  the  payment 
of  the  debts ;  and  the  lands  will  not  be 
charged    without    first    taking  an    account 


of  such  personal  estate,  and  directing  it  to 
be  applied  to  that  object.  The  decree  of 
the  Circuit  court  was  therefore  erroneous 
in  decreeing  the  land  fund  to  the  creditors 
without  first  requiring  such  account  to  be 
taken.  2  Rob.  Prac.  86;  Foster  and  wife 
V.  Crenshaw's  ex'or,  3  Munf.  514. 

In  the  second  place,  the  collection  of  the 
debts  against  the  estate,  as  well  as  those 
due  it,  was  at  the  time  of  this  decree  sus- 
pended by  operation  of  the  stay  law.  If 
that  law  be  deemed  constitutional,  while  it 
continued  in  force  it  was  not  in  the  power 
of  a  court  of  equity  to  decree  their  payment. 
If  it  was  to  be  deemed  unconstitutional, 
it  was  the  duty  of  the  court  to  direct 

784  the  collection  of  the  *debts  due  the 
estate,  and  the  application  of  the  pro- 
ceeds to  the  claims  of  creditors,  before  sub- 
jecting the  land  fund.  The  land  was  sold, 
not  to  pay  debts,  but  because  partition 
could  not  be  conveniently  made.  The  court 
was  not  authorized  to  decree  a  sale  or  pay- 
ment at  the  instance  of  creditors.  The 
language  of  the  statute  is  express.  By  the 
1st  section  of  the  act  of  March  2d,  1866, 
amended  by  the  act  of  March  2,  1867,  it  is 
provided  that  ^* while  this  act  continues  in 
force  no  execution,  venditioni  exponas, 
attachment  upon  a  decree,  or  order  for  the 
payment  of  money,  or  the  sale  of  property, 
shall  be  issued,  or  if  heretofore  issued,  shall 
be  proceeded  with. "  The  decree  of  the  Cir- 
cuit court  is  in  plain  contravention  of  this 
statute.  It  was  also  unjust  to  the  heirs  in 
appropriating  their  property  to  the  demands 
of  creditors  without  first  exhausting  the 
personal  estate,  the  natural  and  primary 
fund  for  the  payment  of  debts.  If  the  Cir- 
cuit court  apprehended  a  deficiency  of 
assets,  or  that  the  rights  of  creditors  might 
be  endangered  by  a  distribution  among  the 
heirs,  the  obvious  course  was  to  retain  so 
much  of  the  land  fund  as  was  necessary, 
under  the  control  of  the  court,  until  the 
amount  of  the  deficiency  was  ascertained, 
and  then  to  supply  it  by  a  resort  to  the  pro- 
ceeds of  the  sale  so  under  its  control.  Ample 
time  having  elapsed  since  the  expiration  of 
the  stay  law  to  ascertain  the  available  assets 
in  the  hands  of  the  administrator,  the  court 
in  all  probability,  may  at  once  render  a  decree 
adjudicating  and  settling  the  rights  of  the 
parties.  But  the  decree  in  question,  being 
clearly  erroneous  at  the  time  it  was  entered, 
for  the  reason  already  stated,  it  must  be 
reversed  and  the  cause  remanded,  to  be  pro- 
ceeded with  in  accordance  with  the  princi- 
ples herein  announced. 

The  decree  was  as  follows : 

785  *This  day  came  iigain  the  parties  by 
counsel,  and  the  court  having  ma- 
turely considered  the  transcript  of  the  record 
of  the  decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
Circuit  court  erred  in  charging  the  proceeds 
of  sale  of  the  land  in  the  bill  and  proceed- 
ings mentioned,  with  the  debts  of  the  in- 
testate, without  first  taking  an  account  of 
the  entire  personal  estate  which  came  into 
the  hands  of  the  personal  representative. 
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and  directing  its  application  in  discharge 
of  such  debts.  So  long  as  the  debts  due  the 
estate  were  not  collectible,  by  reason  of  the 
operation  of  the  stay  law,  the  debts  against 
said  estate  could  not  be  enforced,  for  the 
same  reason,  against  the  land,  or  the  money 
resulting  from  its  sale.  If  the  Circuit 
court  apprehended  a  deficiency  of  personal 
assets,  or  that  the  rights  of  creditors  would 
be  endangered  by  a  distribution  of  the  land 
fund  among  the  heirs,  it  would  have  been 
proper  to  retain  under  its  control  so  much 
of  said  fund  as  was  necessary,  until  the 
amount  of  such  deficiency  was  accurately 
ascertained,  and  then  to  supply  the  same 
by  a  resort  to  such  land  fund. 

Therefore,  it  is  ordered  and  decreed,  that 
for  the  errors  aforesaid,  the  decree  of  the 
Circuit  court  be  reversed  and  annulled. 
And  it  appearing  to  the  court  that  the  cred- 
itors in  whose  behalf  said  decree  was  ren- 
dered, are  not  formally  before  this  court  as 
parties,  and  that  the  only  appellees  are  per- 
sons not  benefited  by  or  claiming  under 
said  decree,  this  court  cannot  now  render  a 
decree  for  costs  against  said  appellees  or 
any  of  the  creditors  aforesaid:  Wherefore, 
it  is  decreed  and  ordered,  that  the  appel- 
lants be  allowed  their  costs  incurred  in  the 
prosecution  of  their  appeal  here,  out  of  the 
fund  in  said  Circuit  court  applicable  to  the 
claims    of   said    creditors,    and  as  a  credit 

against  the  same. 
786  *It  is  further  decreed  and  ordered, 

that  this  cause  be  remanded  to  the 
said  Circuit  court,  to  be  further  proceeded 
in,  according  to  the  principles  of  this 
decree. 

Decree  reversed. 


787      *Winche8ter   Building  Association    v. 

Gilbert  &  als. 

September  Term,  1872,  Staunton. 

I.  Bnllding  Pnnd  Awoclatlons— Redemptioo  of  Shares.* 

— Wben  tbe  shares  of  a  bulldlntr  fund  association 
are  redeemed,  it  is  not  a  security  for  the  sum 
advanced  for  their  redemption,  but  it  Is  an  abso- 
lute sale  to  the  association,  whereby  the  associa- 
tion acquires  an  absolute  riffht  of  property  in  the 
shares  redeemed,  and  they  are  sank  and  extin- 
guished. 

a.  Same— Same— Lien  under  Deed  of  Trust.— The  sum 
advanced  for  the  redemption  of  the  shares  is  no 
part  of  the  debt  of  the  stockholder  whose  shares 
are  redeemed  to  the  association.  The  only  debt 
from  him  which  is  a  lien  under  his  deed  of  trust, 
is  the  monthly  dues,  and  Interest  upon  the  money 
advanced,  to  be  paid  monthly,  and  continuing 
until  the  unredeemed  shareholders  have  received 
the  amount  the  articles  of  the  association  provide 
for. 

3.  Same— Same— Election.— H,  whose  shares  were 
redeemed,  fives  another  deed  to  secure  a  debt  to 
G  upon  the  property  conveyed  to  secure  the  asso- 
ciation :  and  he  ceases  to  pay  his  dues  and  interest. 

*See  monographic  note  on  "Buildinar  &  Loan  Asso- 
ciations" appended  to  White  v.  Mech.  Buildinar  Fund 
Association,  22  Qratt  283;  2,\bo,  foot-not4  to  same  case. 


and  his  property  is  sold  by  the  trustees  of  the 
association.  H  and  G  may  elect  to  have  the  pro- 
ceeds of  the  sale  invested,  and  the  unpaid  monthly 
dues  and  interest  paid  monthly  out  of  the  interest 
and  as  much  of  the  principal  as  may  be  necessary, 
or  to  have  the  present  value  of  these  monthly  dues 
and  Interest  ascertained,  and  paid  out  of  the  pro- 
ceeds of  the  sale  to  the  association. 

The  Winchester  Building  Association  was 
organized  under  the  acts  of  Assembly  of 
Virginia  in  relation  to  such  associations, 
in  November  1867,  and  went  into  operation 
in  January  1868.  The  constitution  of  the 
association  was  similar  to  that  of  the  Me- 
chanics Building  Fund  Association  of  Lex- 
ington, which  is  set  out  in  the  report  of  the 
case  of  White    against  that   associa- 

788  tion,  *reported  in  22  Grattan  233.     The 
number  of  shares  wad  limited  to  one 

thousand,    and  the  par  value  of  the  share 
was  fixed  at  two  hundred  dollars. 

In  November  1868  George  H.  Haines,  was 
the  owner  of  ten  shares  of  the  association ; 
to  which  the  dues,  amounting  to  eleven  dol- 
lars a  share,  had  been  paid ;  and  he  then 
obtained  an  advance  on  his  shares  of  $880, 
or  $^  a  share ;  and  he  executed  his  bond, 
by  which  he  bound  himself  to  the  Winches- 
ter Building  Association  in  the  sum  of  ten 
dollars  a  month  as  dues,  and  the  further  sum 
of  four  dollars  and  forty  cents  a  month  as 
interest  on  $880, advanced  by  said  association 
on  ten  shares  of  stock  of  said  association 
held  by  him,  the  payment  whereof  to  the 
Secretary  of  the  association  he  promised,  &c. 

The  condition  of  the  bond  was  that 
Haines  should  pay  to  the  Secretary  of  the 
Association  the  sum  of  fourteen  dollars  and 
forty  cents  on  or  before  the  first  Friday 
night  of  every  month,  beginning  on  Friday 
the  4th  of  December  1868;  the  payment  to 
continue  until  each  member  of  the  associa- 
tion shall  have  received  the  sum  of  $200  on 
each  of  his  or  her  unredeemed  shares  of 
stock,  over  and  above  all  losses  and  ex- 
penses of  the  association. 

At  the  spme  time  Haines  and  wife  con- 
veyed to  the  trustees  of  the  association  a 
house  and  lot  in  Winchester,  in  trust,  to 
secure  the  payment  of  the  sums  mentioned 
in  the  bond,  at  and  for  the  times  mentioned 
in  the  same,  and  with  power  to  sell  upon 
his  failure  for  three  months  to  pay  all  or 
any  of  his  dues  to  the  association. 

Haines  paid  all  dues  up  to  October  1869; 
but  he  ceased  to  pay  them  after  that  time ; 
and  in  December  1869,  he  and  his  wife  con- 
veyed the  same  house  and  lot  to  J.  H. 
Shields,  in  trust  to  secure  first,  a  debt  due 
to  Wm.  T.  Gilbert  of  $500,  and   then 

789  two    other  debts    *mentioned    in    the 
deed.     In   this  deed  the  previous  deed 

to  secure  the  Winchester  Building  Associa- 
tion is  recognized. 

In  March  1869  the  trustees  in  the  deed  to 
secure  the  Winchester  Building  Associa- 
tion, proceeded  to  sell  the  house  and  lot 
under  the  deed  to  them,  when  it  was  pur- 
chased by  Gilbert  at  the  price  of  $1,050, 
upon  the  terms  of  one-third  cash,  and  the 
balance  upon  a  credit  of  one  and  two 
years,  with  interest  at  ten  per  cent,  per  an- 
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num.  And  he  made  the  cash  payment,  and 
gave  two  bonds  each  for  $350,  and  a  deed  of 
trust  upon  the  property  to  secure  them. 

In  stating  the  amount  due  from  Haines 
to  the  association,  he  is  charged  with  the 
amount  advanced  on  the  ten  shares,  $880, 
and  the  dues,  interest  and  fines  since  Octo- 
ber 1869,  $89,  and  additional  interest  on 
S880,  from  MaVch  Sth  to  March  25th,  of 
$3.08,  the  whole  amounting  to  $972.08. 

In  May  1870,  Wm.  T.  Gilbert  presented 
to  the  judge  of  the  Circuit  court  of  Fred- 
erick county,  his  bill  for  an  injunction  to 
restrain  the  trustees  from  delivering  to  the 
Winchester  Building  Association  the  bonds 
he  had  executed  for  the  deferred  payments 
of  the  purchase  money  of  the  house  and  lot 
he  had  purchased  at  their  sale.  After  set- 
ting out  the  foregoing  facts,  he  insisted 
that  the  claim  of  the  association  for  $972 
was  unwarranted  by  the  bond  and  deed  of 
trust,  and  could  not  be  sustained  by  the 
articles  of  association ;  and  that  there  was 
no  provision  in  the  deed  of  trust  for  the  re- 
payment of  the  $880,  or  any  part  thereof,  in 
any  event;  and  that  no  such  claim  could 
be  sustained  by  the  constitution  and  by- 
laws of  the  association.  He  insists  that 
when  the  shares  of  the  association  are  re- 
deemed, it  is  not  understood  that  the  sum 
advanced  shall  be  paid  any  further  than  the 
same  may  be  paid  by  monthly  pay- 
790  ments  of  one  ^dollar  on  each  share 
redeemed;  that  the  advance  is  made 
in  consideration  of  the  assignment  of  the 
shares  to  the  association,  and  the  promise 
to  pay  interest  on  the  advance ;  the  share- 
holder undertaking  to  make  his  shares  good 
by  continuing  his  monthly  payment  of 
dues  until  the  unredeemed  shares  are  worth 
$200  each ;  and  to  pay  these  dues  and  inter- 
est the  bond  and  deed  of  trust  were  given 
by  Haines.  And  making  the  Winchester 
Building  Association,  the  trustees  in  both 
deeds,  and  the  creditors  in  the  last  deed, 
parties,  he  prayed  for  an  injunction ;  that 
the  funds  might  be  brought  into  court ;  that 
the  purchase  money  might  be  distributed 
under  the  direction  of  the  court ;  and  for 
general  relief.    The  injunction  was  granted. 

The  Winchester  Building  Association  an- 
swered the  bill;  and  insisted  that  it  was 
clearly  the  purpose  of  the  articles,  and  is 
the  clear  effect  of  the  said  bond  and  deed 
of  trust,  to  secure  the  punctual  payment 
of  the  monthly  dues  and  interest  so  long  as 
the  association  should  continue  to  exist, 
(which  was  until  it  could  pay  to  each  unre- 
deemed stockholder  $200  on  each  of  his 
shares) ;  that  if,  however,  there  should  be 
a  failure  for  three  consecutive  months  or 
more,  to  make  such  payments,  then  the 
property  conveyed  in  trust  should  be  sold, 
and  after  the  expenses  of  sale,  its  proceeds 
applied  to  repay  all  moneys  that  might  be 
owing  from  such  former  stockholder  to  the 
association,  whether  the  same  should  have 
matured  and  become  payable  at  the  time  of 
such  sale  or  not,  and  whether  owing  for 
advances  made,  for  monthly  dues  or  in- 
terest. 

In  August  1870,  the  cause  came  on  to  be 


heard,  when  the  court  referred  it  to  a  com- 
missioner, to  take  an  account  of  the  sale 
of  the  real  estate  in  the  proceedings  men- 
tioned, and  of  the  liens  thereon,  their 
amount   and    priorities;  and    he  was 

791  directed   also  to  state   an  account  *of 
the  charges  under  the  second  section 

of  article  13,  of  the  articles  of  the  associa- 
tion, upon  the  stock  of  the  said  Haines. 
(This  section  provides  that  all  shares  on 
which  no  payment  has  been  made  for  six 
months  shall  be  forfeited  to  and  sold  by 
the  association,  and  the  surplus  of  pro- 
ceeds, after  deducting  therefrom  the  dues, 
fines,  &c.,  owing  to  the  association,  shall 
be  paid  over  to  the  delinquent  member.) 
And  he  was  further  directed  to  ascertain 
the  rate  at  which  the  shares  of  the  stock  of 
the  association  were  being  redeemed  at  the 
date  of  the  sale  under  the  deed  of  trust. 

The  commissioner  made  his  report.  He 
does  not  state  the  amount  due  under  the 
deed  to  secure  the  association,  except  by  an 
extract  from  the  deed  expressing  what  it 
was  intended  to  secure.  The  charges 
against  Haines  for  dues,  interest,  fines, 
and  interest  on  fines,  up  to  March  29,  1869, 
the  date  of  the  sale,  he  reports  at  eighty- 
nine  dollars,  and  up  to  the  first  Friday  in 
April  1870  at  $108.60.  The  sale  of  shares 
on  the  4th  of  March  1870  was  $100  per  share, 
and  on  the  1st  of  April  following  $99.50 
and  $98. 

The  cause  came  on  to  be  finally  heard  on 
the  4th  of  July  1871,  when  the  court  taking 
the  amount  advanced  to  Haines,  $880,  with 
interest  charged  monthly  to  the  day  of  the 
sale  of  the  property,  and  deducting  there- 
from the  dues  and  interest  paid  by  him  up 
to  October  1869,  $115.50,  leaving  $767.21, 
made  a  decree  that  the  trustees  should  col- 
lect the  purchase  money  due  upon  the  bonds 
of  Gilbert,  and  should  pay  to  the  Win- 
chester Building  Association  the  sum  of 
$767.21,  with  six  per  cent,  per  annum  in- 
terest thereon,  from  October  1st,  1869  until 
paid,  to  be  credited  by  $288  as  of  March 
26th  1870 ;  that  being  the  net  amount  of  the 
cash  payment  for  the  property,  which  had 
been  paid  over  at  the  time  to  the  associa- 
tion ;  and  the  balance  of  the  purchase 

792  *money   was   directed    to   be  x>aid  to 
Qilbert    the  preferred  creditor  in  the 

deed  to  Shields. 

And  holding  that  the  ten  shares  of  stock 
which  had  been  redeemed,  was  liable  under 
the  second  section  of  Article  13,  of  the 
articles  of  association  to  be  sold,  for  the 
payment  of  the  dues  which  had  been  cred- 
ited upon  the  sum  advanced,  and  also  for 
dues  and  interest  which  should  have  been 
paid  up  to  the  day  of  sale,  decreed  further, 
that  the  trustees  should  sell  the  said  stock, 
and  out  of  the  proceeds  pay  to  the  associa- 
tion the  sum  of  $294.20,  and  also  the 
monthly  dues,  exclusive  of  interest  and 
fines,  accruing  since  the  first  Friday  night 
in  March  1870 ;  and  the  balance,  if  any,  pay 
to  said  Haines  or  his  assigns. 

From  this  decree  the  Winchester  Building 
Association  applied  to  a  judge  of  this  court 
for  an  appeal ;  which  was  allowed. 
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Parker,  for  the  appellant. 

Barton  &.  Boyd,  for  the  appellees. 

BOUIrDIN,  J.,  delivered  the  opinion  of 
the  court, 

A  preliminary  motion  has  been  made  in 
this  case  by  the  appellee,  to  dismiss  the 
appeal  as  improvidently  awarded,  on  the 
ground  that  the  amount  in  controversy  is 
below  the  jurisdiction  of  the  court.  It  is 
certainly  a  matter  of  no  small  difficulty  to 
ascertain  what  is  the  exact  pecuniary  sum 
in  controversy  between  the  parties:  but  in 
the  view  taken  of  the  case  by  the  court  it 
will  be  unnecessary  to  decide  that  question ; 
for  in  addition  to  that,  the  title  to  the  ten 
shares  of  stock  which  were  redeemed  by  the 
association  is  also  involved.  These  ten 
shares  were  ordered  to  be  sold  as  the  prop- 
erty of  Haines  to  satisfy  his  debt  to  the 
association,  whilst  they  were  claimed  by 
the  latter  as  belonging  absolutely  to 

793  it.    The  *value  of  these  shares  shortly 
before  the  date  of  the  sale  of  Haines' 

property,  to  wit :  on  the  4th  of  March  1870, 
appears  by  a  commissioner's  report  in  the 
cause  to  have  been  $100  each,  and  from  50 
cents  to  $1.50  a  share  less,  a  month  or  two 
afterwards.  Either  value  would  be  far 
above  the  sum  required  to  give  this  court 
jurisdiction,  independently  of  the  uncer- 
tain pecuniary  demand.  The  motion  is 
therefore  overruled;  and  we  come  to  the 
merits  of  the  appeal.  / 

Since  the  cause  was  heard  and  decided 
in  the  Circuit  court,  this  court  in  the  case 
of  White  V.  The  Mechanics  Building  Fund 
Association  of  l/cxington,  22  Gratt.  233, 
has  had  under  consideration  the  operation 
and  effect  of  the  acts  of  Assembly  author- 
izing the  organization  of  Building  Fund 
Associations,  and  has  settled  some  principles 
which,  had  they  been  established  before 
the  decision  of  this  cause  in  the  court  be- 
low, would  have  rendered  the  labors  of 
that  court,  and  of  counsel,  far  less  arduous. 

The  articles  of  association  in  the  two 
cases  are  substantially,  indeed  in  most  re- 
spects identically,  the  same ;  and  in  con- 
struing the  effect  of  the  redemption  of 
shares,  this  court,  in  the  case  in  22  Gratt. 
(consisting  of  four  judges)  held  unani- 
mously ^*that  the  Building  Fund  Associa- 
tion, by  the  redemption  of  the  appellant's 
shares  of  stock,  acquired  the  right  of  prop- 
erty therein;  and  that  the  assignment  of 
them  to  the  association  by  the  appellants 
for  the  price  he  received,  was  not  an  hy- 
pothecation for  a  loan,  but  an  absolute  sur- 
render of  them  to  the  association,  whereby 
they  were  sunk  and  extinguished."  See 
decree  of  the  court,  ibid.  p.  251. 

The  contract  of  redemption  in  the  case 

before    us,   is    in  all  respects  the    same  in 

effect    with  that   before  this   court  in    the 

case  referred. to.     The  shares  redeemed,  like 

those  in  that  case,   became  the  abso- 

794  lute  property  of  the  association ;  *they 
were    ^*sunk    and   extinguished"    for 

value  received;  and  consequently,  they 
could  in  no  respect  be  treated  as  a  security 


for  a  loan.  The  Circuit  court  erred,  there- 
fore, in  so  treating  them.  If  they  continued 
in  existence  for  any  purpose  whatever,  they 
could  only  so  continue  as  the  absolute  prop- 
erty of  the  association,  and  of  course  could 
not  be  sold  for  a  debt  due  to  it. 

Such  being  now  the  established  law  in 
such  cases,  the  only  remaining  question  is, 
what  was  the  debt  of  Haines  to  the  associa- 
tion, secured  by  his  bond  and  deed  of  trust, 
and  what  is  now  due  thereon  in  cash?  The 
$880  '^advanced  to  him  by  the  association 
for  the  redemption  of  his  stock  does  not 
constitute  the  debt  or  any  portion  of  it. 
That  sum  was  merely  the  consideration  paid 
to  him  by  the  association  for  the  shares  of 
stock  assigned  by  him  to  the  association, 
and  for  his  undertaking  to  make  certain 
monthly  payments  secured  by  bond  and 
deed  of  trust  on  property.  The  bond  and 
deed  of  trust  to  secure  it  .show  what  these 
payments  are.  They  are  $14  40-100, 
monthly,  until  the  association  shall  be  able 
to  divide  $200  to  each  unredeemed  share. 
That  covers  his  entire  indebtedness  secured 
by  the  deed ;  for  fines  to  accrue  are  not  in- 
cluded therein;  and  as  the  deed  provides 
that  the  whole  debt  secured,  due,  and  to 
become  due,  shall  be  paid  out  of  the  pro- 
ceeds of  the  property  conveyed  in  trust,  the 
difficult  question  is  presented:  what  is  the 
present  value  of  the  debt  thus  secured? 
What  is  the  present  value  of  $14.40,  paya- 
ble monthly,  until  the  association  shall  be 
able  to  divide  $200  to  each  unredeemed 
share.  As  that  time,  unless  it  has  occurred 
during  the  pendency  of  the  appeal,  is 
necessarily  uncertain,  any  calculation  to 
fix  it  must  be  of  necessity  conjectural  and 
approximate  only.  There  can  in  such  cases 
be  no  mathematical  certainty.  If  the  sum 
must  be  worked  out,  it  can  only  be  done 
by  resorting  to  some  approximate 
795  estimate,  ^analogous  to  the  valuation 
of  life  estates,  annuities  for  life,  &c., 
&c.  We  think  it  probable  that  in  this  case 
an  estimate  sufficiently  certain  for  all  prac- 
tical purposes  may  be  made  by  the  Circuit 
court  through  its  commissioner,  when  the 
case  goes  back.  The  association  appears 
to  have  been  in  operation  between  five  and 
six  years.  The  exact  date  of  its  organiza- 
tion does  not  appear;  but  as  Haines'  first 
monthly  payment  appears  to  have  occurred 
in  January  1868,  we  suppose  the  organiza- 
tion of  the  company  took  place  about  that 
date.  If  so,  the  shares  rose  to  the  value 
of  $100  in  two  years  and  three  months ;  for 
on  the  the  4th  of  March  1870,  they  are 
proved  by  a  commissioner's  report,  to  have 
been  worth  that  sum.  Three  years  and 
six  months  have  elapsed  since  that  time ; 
and  at  the  same  rate  of  advance  the  shares 
would  already  have  reached  the  par  value. 
Whether  that  be  so  or  not,  the  Circuit  court 
can  have  before  it  the  present  value  of  the 
shares,  and  their  value  at  the  end  of  each 
year  from  the  organization  of  the  associa- 
tion ;  and  with  this  material,  it  is  presumed 
that  an  approximate  estimate  of  the  debt, 
sufficiently  accurate,  can  be  made. 

But,  as  it  is  very  probable,  indeed  almost 
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certain,  that  the  claim  of  the  association 
and  that  of  the  appellee,  Gilbert,  the  next 
incumbrancer,  will  consume  the  entire  trust 
fund,  the  court  is  of  opinion  that  unless 
the  present  value  of  the  appellant's  claim  can 
be  agreed  on  between  the  appellant,  the  ap- 
pellee Gilbert,  and  Haines  the  debtor,  then 
the  said  Gilbert  and  Haines  shall  have  the 
option  of  requiring  the  net  proceeds  of  the 
trust,  after  satisfying  dues  actually  ac- 
crued (not  including  fines)  to  be  invested 
at  interest,  under  an  order  of  the  court; 
and  that  the  monthly  dues  shall,  from  time 
to  time,  be  paid  out  of  the  accruing  inter- 
est,  and  so  much  of  the   principal  as  may 

be  required  to  meet  them,  until 
7%      *the    unredeemed    shares  shall  reach 

the  par  value  of  $200,  should  the  fund 
be  sufficient  for  that  purpose.  But,  should 
said  Gilbert  and  Haines  prefer  that  the 
debt  to  the  association  shall  be  at  once  dis- 
charged at  its  present  value,  then  the  Cir- 
cuit court  will  proceed,  as  nearly  as  it  can, 
to  estimate  that  value.  This  court  not 
having  sufficient  data  before  it,  will  not 
attempt  to  prescribe  a  formula  to  govern 
the  Circuit  court.  It  is  presumed,  however, 
that  such  facts  will  be  accessible  to  that 
court  as  will  enable  it  to  make  an  approxi- 
mate estimate  which  will  be  just  and  satis- 
factory. 

The  decrees  complained  of  must  be  re- 
versed, with  costs  to  the  appellant,  and  the 
cause  remanded  to  the  Circuit  court,  to  be 
proceeded  in  according  to  the  principles 
above  declared. 

The  decree  was  as  follows: 

The  court  having  maturely  considered  the 
motion  made  by  the  appellee  at  the  last 
term,  to  dismiss  the  cause  for  want  of 
jurisdiction,  doth  overrule  the  same:  and 
having  maturely  considered  the  transcript 
of  the  record  of  the  decree  aforesaid,  and 
the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  Circuit  court  erred  in  treat- 
ing the  redemption  by  the  appellant,  of  the 
ten  shares  of  stock  in  the  proceedings  men- 
tioned at  the  price  of  $880,  as  a  loan  at  that 
sum,  with  a  transfer  of  the  shares  as  a  se- 
curity for  its  payment,  instead  of  treating 
it  as  an  absolute  sale  and  transfer  of  these 
shares  to  the  association,  whereby  the 
association  acquired  an  absolute  right  of 
property  therein,  and  the  same  were  **sunk 
and  extinguished." 

The  court  is  further  of  opinion,  that  the 
sum  of  $880,  advanced  for  the  shares,  was 
the  price  thereof,  and  constituted  no  part 
of  the  debt  of  Haines  to  the  associa- 
797  tion;  *that  the  only  debt  from  him 
which  constituted  a  lien  on  the  prop- 
erty conveyed  to  Shields,  trustee,  is  the  debt 
mentioned  in  the  bond  of  Haines  to  the  as- 
sociation and  the  deed  of  trust  given  to 
secure  it,  viz :  the  sum  of  $14  40  cents,  for 
dues  and  interest,  not  including  fines,  to  be 
paid  monthly,  beginning  on  the  4th  day 
of  December  1868,  and  continuing  until  the 
association  shall  be  able  to  divide  $200  to 
each  unredeemed  share,  credited  by  such 
monthly   payments  as  have  been  heretofore 


made.  The  balance  of  the  accrued  instal- 
ments, and  the  present  value  of  those  yet 
to  fall  due,  constitute  the  entire  debt  of 
Haines,  secured  by  his  bond  and  deed  of 
trust;  and  unless  the  appellant,  the  appel- 
lee Gilbert,  and  Haines,  the  debtor,  can 
agree  among  themselves  as  to  the  present 
value  of  the  future  instalments,  the  said 
Gilbert  and  Haines  shall  have  the  option 
of  requiring  the  net  proceeds  of  the  trust 
property,  after  discharging  the  dues  afore- 
said actually  accrued,  exclusive  of  fines, 
which  are  not  charged  on  the  trust  fund,  to 
be  invested  under  an  order  of  the  Circuit 
court,  and  the  accruing  interest  and  so 
much  of  the  principal  as  may  be  necessary 
to  be  applied,  from  time  to  time,  to  the 
payment  of  the  monthly  dues  and  interest 
aforesaid,  as  they  may  accrue,  until  the 
debt  shall  be  discharged,  should  the  fund 
be  sufficient ;  and  the  residue,  if  any,  to  Gil- 
bert's debt. 

But  should  said  Gilbert  and  Haines  elect 
to  have  the  unaccrued  quotas  reduced  to 
their  present  value  and  paid  in  cash,  then 
the  Circuit  court  will  proceed  to  ascertain, 
as  nearly  as  practicable,  that  present  value. 
The  time  when  the  association  will  be  able 
to  divide  the  requisite  amount  (unless  it 
has  arrived  already)  being  wholly  uncer- 
tain, any  calculation  which  may  be  resorted 
to  to  fix  it,  must,  like  cases  of  life  estates, 
annuities  for  life,  &c.,  be  approximate  and 
conjectural  merely.  There  can  be,  from 
the  nature  of  the  case,  no  mathemati- 
798  cal  *certainty.  But  the  Circuit  court 
can  have  before  it  the  value  of  the 
shares  at  the  end  of  each  year  from  the  or- 
ganisation of  the  association,  showing  their 
progressive  advance  in  value  for  a  series 
of  years;  and  with  such  materials,  that 
court  can,  with  a  reasonable  approximation 
to  accuracy,  ascertain  the  period  of  final 
distribution.  The  sum  will  then  be  simple. 
Some  such  calculation  as  that  suggested 
should  have  been  made  by  the  Circuit 
court,  instead  of  treating  the  price  of  the 
shares  as  a  loan,  and  proceeding  on  that 
basis. 

It  is,  therefore,  decreed  and  ordered,  that 
the  decrees  complained  of,  so  far  as  they 
are  in  conflict  with  this  decree,  be  reversed 
and  annulled;  and  that  the  appellee  Gilbert 
do  pay  to  the  appellant,  its  costs  in  this 
court  expended.  It  is  further  ordered,  that 
the  cause  be  remanded  to  the  Circuit  court, 
to  be  further  proceeded  in  according  to  the 
principles  above  declared ;  which  is  ordered 
to  be  certified  to  the  said  Circuit  court  of 
f^rederick  county. 

Decree  reversed. 


799       *Ty8on'8  Ex'ors  v.  QIaize  &  als. 

September  Term.  1878,  Staunton. 
I.  Circuit  Court  -Authority  to  Make  Decrees  In  Vace- 
tlon.*— A  Circuit  court  has  no  authority  to  make  a 
decree  or  render  a  judgment  in  a  cause  in  vaca- 
tion: except  such  decrees  and  orders  as  are 
authorized  by  statute:  and  the  consent  of  the  par- 
ties cannot  give  the  jurisdiction. 

*See  principal  case  sustained  in  Chase  v.  MiUer.  88 
Va.  795,  14  S.  £.  Rep.  546. 
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This  was  a  bill  filed  in  January  1871  in 
the  circuit  court  of  Clark  county,  by  the 
executors  of  Isaac  Tyson,  jr.,  deceased, 
against  L/.  A.  Glaize  and  others,  to  set 
aside  a  judgment  which  had  been  recovered 
against  Isaac  Tyson,  jr.,  and  to  enjoin  the 
sale  of  real  estate  under  an  attachment 
issued  in  said  suit.  The  defendants  ap- 
peared and  demurred  to  the  bill.  And  at 
the  June  term  of  the  Circuit  court,  the 
cause  came  on  to  be  heard,  when  by  con- 
sent of  counsel,  it  was  ordered  by  the  court, 
that  the  cause  be  submitted  to  the  court  to 
decide  on  the  demurrer,  the  order  of  the 
court  to  be  entered  in  vacation  as  of  the 
last  day  of  this  term. 

And  afterwards,  to  wit:  on  the  4th  of 
August  1871,  a  decree  was  entered  of  record 
in  vacation,  by  order  of  the  judge  of  said 
court.  After  referring  to  the  order  made 
by  consent  at  the  previous  term;  and 
bringing  on  the  cause  as  on  the  20th  day 
of  July,  the  court  sustained  the  demurrer, 
dissolved  the  injunction  which  had  been 
granted  to  the  plaintiffs,  and  dismissed  the 
bill  with  costs.  And  thereupon  the  plain- 
tiffs applied  to  a  judge  of  this  court  for  an 
appeal ;  which  was  allowed. 

800  *Williams  &    Williams  and  Robert- 

son, for  the  appellants. 

Parker,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  final  decree  in  this  cause  was  made 
and  entered  in  vacation,  and  we  are  met  at 
the  threshold  with  the  question,  is  it  valid 
and  binding? 

The  court  is  unanimously  of  opinion  that 
the  Circuit  courts,  and  not  the  judges 
thereof,  are  invested  with  jurisdiction  to 
try  causes,  and  pronounce  decrees  therein; 
and  that  the  judges  have  no  jurisdiction  to 
perform  any  judicial  function  in  vacation, 
except  where  the  power  is  expressly  con- 
ferred, as  to  grant  injunctions  and  appeals, 
to  hear  motions  to  dissolve  injunctions,  to 
direct  accounts,  and  to  perform  such  other 
functions  as  are  expressly  authorized  by 
law.  And  no  power  being  conferred  by 
statute,  when  the  decree  in  this  cause  was 
entered,  to  pronounce  and  enter  decrees  in 
vacation,  and  consent  of  parties  or  their 
counsel  not  giving  jurisdiction,  the  court  is 
of  opinion  that  the  order  made  in  the  cause, 
directing  the  decree  to  be  made  and  entered 
in  vacation,  was  erroneous;  and  that  the 
supposed  final  decree  made  and  entered  in 
pursuance  of  such  order,  is  not  the  decree 
of  the  court.  The  court  is  therefore  of 
opinion,  without  deciding  any  other  ques- 
tion in  the  cause,  that  the  said  order  must 
be  set  aside,  and  the  decree  entered  in  va- 
cation in  pursuance  thereof  must  be  reversed 
and  annulled;  and  that  the  cause  be  re- 
manded to  the  Circuit  court  of  Clark  county, 
for  further  proceedings  to  be  had  therein. 

The  decree  was  as  follows : 

The   court   having   maturely    considered 
the  transcript  of  the  record  of  the  decree 


aforesaid,  and  the  argumehts  of  counsel, 
without  deciding  the  other  questions 
801  in  this  *cause,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed 
with  the  record,  that  the  decree  of  the  9th 
of  June  1871,  whereby  it  was  in  effect 
ordered,  by  consent  of  counsel,  that  the 
cause  should  be  heard  in  vacation,  and  the 
order  or  decree  of  the  court  to  be  entered  in 
vacation  as  the  decree  of  the  court,  is 
erroneous;  and  that  the  decree  made  in 
pursuance  of  said  order,  and  directed  to  be 
entered  of  record  in  vacation,  to  have  the 
effect  of  a  decree  of  the  last  term  of  said 
court,  not  having  been  afterwards  confirmed 
or  recognized  as  its  decree,  by  any  subse- 
quent action  of  said  court,  is  null  and  void. 
It  is  therefore  considered  by  the  court,  that 
the  said  decree  and  order  of  the  9th  day  of 
June  1871  be  reversed  and  annulled;  that 
the  said  order  or  decree  entered  in  vacation 
as  of  the  last  term  of  the  court,  be  re- 
scinded and  annulled ;  that  the  cause  be  re- 
manded to  the  Circuit  court  of  Clarke 
county,  for  further  proceedings  to  be  had 
therein;  and  that  the  appellee,  I^ouisa  A. 
Glaize,  pay  to  the  appellants  their  costs  by 
them  expended  in  the  prosecution  of  their 
appeal  here :  Which  is  ordered  to  be  certi- 
fied to  the  said  Circuit  court  of  Clarke 
county. 

Decree  reversed. 


802 


*Childress  &  als.  v.  Morris. 

September  Term,  1873,  Staunton. 


I.  Equity    Jurisdiction  —  Discovery  —  lnitii«terial—De- 

murror.*— Where  the  attempt  is  to  enf<jrce  a  lesral 
demand  in  a  court  of  equity,  and  the  need  of  a 
discovery  is  the  alleged  ground  of  equity  jurisdic- 
tion, and  there  is  no  averment  in  the  bill  that  th^ 
discovery  is  material  or  necessary,  the  bill  is 
demurrable. 

a.  Same— Same-- Same  — Bill  Dismissed.  —  Where  it 
appears  at  the  hearing  that  the  discovery  was  not 
necessary,  the  bill  will  be  dismissed. 

3.  Administrator— Sale  of  Bank  5toclc— C  as  adminis- 
trator of  B,  sells  ten  shares  of  bank  stock  to  M, 
upon  which  B  had  borrowed  money  from  the  bank, 
and  had  ffiven  his  notes:  and  M  pays  the  full  price 
of  the  stock  to  C,  on  C's  undertaking,  as  adminis- 
trator of  B,  to  pay  the  notes.  C  pays  one  note  but 
does  not  pay  the  other,  and  the  bank  retains  the 
amount  out  of  the  dividends  on  the  shares.  Held  : 
Same— Same— Liabilities  of  Sureties.— Neither   the 

•Equity     Jurisdiction  —  Bill     for     Discovery.  —  The 

proposition  laid  down  in  the  principal  case,  that  a 
bill  is  demurrable  when  it  attempts  to  enforce  in 
equity  a  leffal  demand  on  the  ground  of  need  of 
discovery,  where  there  is  no  averment  in  the  bill  of 
the  materiality  or  necessity  of  the  discovery,  seems 
well  settled  in  Virginia.  See  Hall  v.  Smith.  25  Qratt 
76;  Collins  v.  Sutton,  94  Va.  120,  28  S.  £.  Rep.  415; 
Jones  V.  Bradshaw.  t6  Oratt  860;  Hale  v.  Clarkson. 
28  Gratt.  42:  Hardin  v.  Hardin,  2  Leiarh  672.  See  also. 
Bart  Ch.  Pr.  (2d  Ed.)  824,  835. 

Same-Remedy  at  Law.— See  foot-note  to  Goolsby  v. 
St.  John,  25  Gratt  146,  for  a  collection  of  authorities 
for  the  proposition  that  where  there  is  an  adequate 
remedy  at  law,  equity  will  refuse  relief. 
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estate  of  B,  nor  the  official  sureties  of  C  as 
administrator,  are  responsible  for  the  failure  of 
C  to  perform  his  ondertakinflr. 

In  January  1868  Marcellus  M.  Morris  in- 
stituted a  suit  in  equity  in  the  Circuit  court 
of  Albemarle  county  against  James  C. 
Childress,  adm'r  of  James  Brady,  deceased, 
and  James  W.  Mason  and  Daniel  J.  Hart- 
sook,  his  sureties  in  his  official  bond,  to 
recover  the  amount  of  a  note  of  Brady, 
which  the  plaintiff  alleged  Childress  had 
promised  to  pay.  Childress  and  Hartsook 
appeared,  and  each  demurred  and  answered 
separately. 

On  the  15th  of  October  1870  the  cause 
came  on  to  be  heard,  when  the  court  made 
a  decree  overruling  the  demurrers,  and  de- 
creeing in  favour  of  the  plaintiff 
803  *against  Childress  and  his  sureties 
for  $450,  the  amount  of  the  note,  with 
interest  from  the  13th  of  May  1857  until 
paid,  and  his  costs.  And  thereupon  Chil- 
dress and  Hartsook  applied  to  this  court 
for  an  appeal;  which  was  allowed.  The 
case  is  sufficiently  stated  by  Judge  Bouldin 
in  his  opinion. 

Blakey,  for  the  appellants. 

Robertson  &  Southall,  for  the  appellee. 

BOUIvDIN,  J.,  delivered  the  opinion  of 
the  court. 


In  this  case  there  was  a  general  demur- 
rer to  the  bill  by  Childress,  and  a  demurrer 
by  Hartsook  also,  setting  forth  special 
cause  of  demurrer;  and  the  same  parties 
filed  also  sex>arate  answers.  The  plaintiff 
below  replied  generally  to  the  answers, 
and  joined  in  the  demurrers. 

On  the  hearing  the  court  beloW  over- 
ruled the  demurrers,  and  entered  a  joint 
decree  against  the  defendants,  James  C. 
Childress,  James  W.  Mason,  and  Daniel  J. 
Hartsook,  for  the  debt  claimed  in  the  bill, 
viz:  Four  hundred  and  fifty  dollars,  with 
six  per  cent,  interest  from  the  1st  day  of 
July  1862,  subject  to  a  credit  of  thirty- 
three  dollars  and  eighty-five  cents,  with 
interest  from  May  13,  1857. 

From  this  decree  Hartsook  and  Childress 
have  appealed  to  this  court;  and  the  first 
question  which  presents  itself,  although 
not  argued  by  counsel  on  either  side,  is, 
were  the  demurrers  properly  overruled? 

The  demurrers  were,  as  we  have  seen, 
separately  filed ;  and  as  Childress  is  charged 
as  principal  defendant  we  will  consider  the 
case  only  as  to  him ;  for  it  is  only  through 
him  that  the  others  can  be  charged,  they 
being  his  sureties.  His  demurrer  was  gen- 
eral, and  necessarily  raises  the  question, 
whether  the  matters  stated  in  the  bill,  as 
therein  set  forth,  make  a  case  for  the 
804  interposition  *of  a  court  of  equity. 
Does  it  set  forth  an  equitable  de- 
mand? 

L/et  us  briefly  state  it,  in  the  words  of 
the  bill,  which,  after  stating  that  Childress 
had  qualified  as  administrator  of  Brady, 
with-  Hartsook  and  Mason  as  his  sureties. 


sets  forth  the  claim   of  the  plaintiff  below 
as  follows:     ^'The  said  Childres»,  as  such 
administrator,  sold  your  orator  ten  shares 
of  the  stock  of  the  bank  of  Scottsville,  for 
the  sum  of  one  thousand  one  hundred  and 
two  dollars  and  fifty  cents ;  said  sale  hav- 
ing been  made  in  May  1857.     At  the  time 
of  said  sale,  the  bank  stock  was  subject  to  the 
payment  of  two  stock  notes  given  said  bank 
by  James  Brady,  each  for  four  hundred  dol- 
lars, one  due  12  and  15  March,  1857,  and  the 
other   due  9   and  12  June  1857.     Mr.    Chil- 
dress, the  administrator,  assured  your  ora- 
tor,   that  if  he  would  pay  the  full  amount 
of  the  purchase  money  for  said  ten  shares, 
of  stock,  that  he  (the  said  Childress)  would, 
as  administrator,  pay  off  the  said  two  stock 
notes.     Accordingly,    your    orator    relying 
upon  this  express  promise  and  agreement 
of  Mr.  Childress,  as  administrator  as  afore- 
said,   settled  with    Mr.    Childress  as  such 
administrator,    the  full  amount  of  the  pur- 
chase  money  aforesaid,   to  wit:  $1,102.50, 
as  will  more  fully  appear  by  reference  to 
the  receipt  given  to  your  orator,   by  said 
administrator  Childress,  herewith  exhibited, 
marked  (A).    Mr.  Childress  did,   in  pursu- 
ance of  his  promise,  pay  off  the  first  stock 
note   and  a  portion  of  the  second ;   but  the 
balance  of  the  second   stock  note  was  paid 
off  to  the  bank  of  Scottsville,  by  the  appli- 
cation of  the  following  dividends  on  the  said 
ten    shares   of   stock,"    (giving    a    list  of 
dividends  amounting  to  $450).     *'Mr.  Chil- 
dress  suffered    these    dividends    to    be    so 
applied,   notwithstanding   these   dividends 
having    accrued    after  your  orator's    pur- 
chase as  aforesaid,  belonged  to  your 
805     orator,      *and     notwithstanding     his 
promise  to  pay  both  of  the  stock  notes 
out  of  the  assets  of  the  testator's  estate." 
Such,   in  the  words  of  the  bill,  is  the  char- 
acter of  plaintiff's  claim;   and  conceding 
for  the  present,  that  the  contract  set  forth 
is  one  which   it  was   entirely   lawful    and 
proper   for   the   administrator    as    such  to 
enter   into,    (which,    however,    we  are  far 
from  admitting,)  the  question  arises,  does 
the  contract  as  thus  set  forth  confer  on  the 
plaintiff    below    equitable   rights  only,  or 
IS  the  demand  a  purely  legal  one,   not  cog- 
nizable in  a  court  of  equity  ?     It  is  based 
on  a  contract  by  which  the  administrator, 
in  consideration  of  a  payment  to  him,   by 
Morris,  of  a  sum  of  money,  the  larger  por- 
tion of  which  both  Morris  and  the  admin- 
istrator knew    belonged   in   effect    to    the 
bank  of  Scottsville,  expressly  promised  and 
agreed  with  Morris  to  pay  the  bank  what 
was  thus  due  to  it.     And  the  bill  goes  on  to 
allege,    **that  notwithstanding  his  promise 
to  pay"  the  stock  notes  aforesaid,    he  did 
not  do  so,  but  allowed  a  portion  thereof  to 
fall   on    the  plaintiff   Morris.     The    words 
used  in    the  bill   are   the  same    in  effect, 
and  in  part  are  identically  the  same  which 
would  have  been  used  in  a  declaration  in 
assumpsit  against  Childress  on  the  contract 
set  out;  and  in    the   striking  language  of 
Judge   Baldwin  in  the  case  of  Armstrong 
V.  Huntons,  1  Rob.  R.  p.  323,  altered    only 
to  suit  the  facts  of  this  case,  we  say,  *'If 
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this  be  not  an  action  of"  (assumpsit) 
* 'brought  in  a  court  of  chancery,  it  must 
be,  because  the  plaintiff  has  asserted  his 
demand  by  a  bill  instead  of  a  declaration." 
The  demand,  if  lawful,  is  plainly  cogniza- 
ble by  a  court  of  law  in  an  action  of  as- 
sumpsit against  Childress.  It  is  true  that 
in  this  case  there  is  a  colorable  prayer  for 
a  discovery,  but  with  no  allegations  show- 
ing its  **materiality  or  necessity,"  and  the 
facts  show  that  it  was  wholly  unnecessary. 
The  proof  of  every  fact  as  to  which  a  dis- 
covery   was    asked,     as   the     record 

806  shows,    was  *easily    attainable    in   a 
court  of  law.     The  prayer,   therefore, 

was  merely  colorable.  In  the  case  of  Arm- 
strong V.  Huntons,  Judge  Baldwin,  with 
the  concurrence  of  all  the  judges,  said,  ^4t 
is  perfectly  clear  as  a  general  rule,  that  in 
a  bill  to  substitute  an  equitable  for  a  legal 
forum,  a  prayer  for  a  discovery,  without  any 
averment,  showing  its  materiality  or  neces- 
sity, is  naught.  If  this  court  has  tolerated  a 
departure  from  this  rule  in  regard  to  slave 
property,  (Gregory's  adm'r  v.  Marks'  adm'r, 
1  Rand.  355,)  it  has  been  where  the  neces- 
sity for  a  discovery  has  been  supposed  to  be 
incidental,  at  least  prima  facie,  to  the  na- 
ture of  the  demand,  or  where  the  suit  is  to 
recover  a  stock  of  slaves  after  a  consider- 
able lapse  of  time,  and  there  has  been  such 
an  increase  as  would  raise  a  fair  presump- 
tion, that  the  plaintiff  is  ignorant  of  their 
names,  ages  and  residence.  But  even  under 
such  circumstances,  if  it  may  be  inferred 
from  the  statements  in  the  bill,  or  the  evi- 
dence in  the  cause,  that  no  such  difficulty  in 
point  of  fact  exists,  a  court  of  equity  will 
not  take  cognizance  of  the  cause,  unless 
there  be  some  ground  for  the  exercise  of  its 
equitable  jurisdiction." 

The  whole  case  is  singularly  apposite  to 
that  before  us.  The  facts  of  the  case  show 
that  no  necessity  for  a  discovery  of  the 
proofs  called  for  **in  point  of  fact  exists;" 
and  in  the  absence  of  these,  it  may  fairly 
be  inferred  from  the  bill  itself,  (in  which 
there  is  no  averment  of  its  materiality  or 
necessity,)  that  such  necessity  do^s  not 
exist.  We  conclude  with  the  concluding  sen- 
tence of  the  learned  judge  in  the  case  cited, 
altered  only  to  suit  the  facts  of  this  case, 
that  '^to  entertain  jurisdiction  of  the  cause 
before  us  would  be  to  obliterate  the  lien  of 
demarcation  between  the  two  tribunals,"  so 
far  as  parol  contracts  are  concerned,  '*and 
to  permit  actions  of"  assumpsit,  ''to  be  pros- 
ecuted indifferently  in  a  court  of  law 
and  a  court  of  equity  at  the  election 

807  *of  the  plaintiff. ' '    We  are  of  opinion, 
therefore,  conceding  the  contract  to  be 

binding  on  the  administrator  as  such,  that 
a  court  of  equity  had  no  jurisdiction  of  the 
claim ;  and  the  demurrer  should  have  been 
sustained. 

As  this  conclusion  must  necessarily  result 
in  a  reversal  of  the  decree  and  the  dismis- 
sal of  the  bill,  it  is  perhaps  unnecessary  to 
consider  any  other  question  in  the  cause. 
But  to  save  further  litigation  it  may  be 
proper  to  add,  that  were  the  case  proper  for 
the  jurisdiction   of  a  court  of  equity,  our 


decision  would  be  the  same,  because,  we 
are  of  opinion,  that  as  Morris  and  Childress 
the  adm'r  both  knew  that  the  one  was  pay- 
ing and  the  other  receiving  a  fund  not 
properly  payable  to  the  administrator,  it 
was  not  competent  for  the  administrator  to 
make  any  agreement  with  Morris  in  rela- 
tion to  that  fund,  which  would  cast  a  bur- 
den on  the  estate  of  Brady,  or  on  his 
own  sureties  in  his  administration  bond. 
He  could  bind  himself  personally  but  not 
his  sureties.  On  both  grounds  the  demurrer 
should  have  been  sustained,  and  the  bill 
dismissed.  The  decree  of  the  Circuit  court 
must  be  reversed,  and  a  decree  entered  sus- 
taining the  demurrers  and  dismissing  the 
bill  with  costs  to  the  appellants  in  both 
courts. 

The  decree  was  as  follows. 

The  court  having  maturely  considered  the 
transcript  of  the  record  of  the  decree  afore- 
said and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  Circuit  court 
erred  in  overruling,  instead  of  sustaining, 
the  demurrers  to  the  bill :  1st,  because  the 
claim  asserted  thereby  as  therein  set  forth, 
presented  a  case  exclusively  cognizable  in 
a  court  of  law,  of  which  a  court  of 
808  equity  had  no  jurisdiction.  *2d,  be- 
cause the  agreement  set  forth  in  the 
bill  was  not  one  that  the  administrator 
Childress  had  authority  to  make,  as  admin- 
istrator, so  as  to  bind  the  assets  of  his  tes- 
tator's estate.  It  is  therefore  decreed  and 
ordered  that  the  decree  of  the  Circuit  court 
of  the  15th  day  of  October  1870,  be  reversed 
and  annulled,  and  that  the  appellee  Morris 
do  pay  to  the  appellants  their  costs  by 
them  expended  in  the  prosecution  of  their 
appeal  in  this  court. 

And  this  court  proceeding  to  enter  such 
decree  as  should  have  been  entered  in  the 
Circuit  court,  doth  further  decree  and  order, 
that  the  demurrers  of  the  defendants  in  that 
court,  Childress  and  Hartsook,  be  sustained 
and  the  bill  dismissed ;  and  that  the  plain- 
tiff Morris  do  pay  to  the  defendants  in  the 
Circuit  court,  their  costs  about  their  de- 
fence in  that  behalf  expended. 

Decree  reversed. 


809 


*Tams  V.  Brannaman. 

September  Term,  1878,  Staniitx>n. 


I.  Sale  of  Umd— Bonds—Payable  In  "Bankable  Cur- 
rency/'—In  October  1802,  B  sold  to  T  land,  for  $2,800. 
about  what  he  had  fflven  for  it  in  1864;  cash  Si. 000 
and  the  balance  In  one,  two  and  three  years.  The 
article  of  acrreement  says  nothing  of  the  kind  of 
money  to  be  paid,  but  the  bonds,  which  were  writ- 
ten by  T  and  sent  to  B,  are  made  payable  "in  bank- 
able currency."  B  expecting-  to  use  the  $1,000  in 
another  purchase,  at  his  instance,  T  flrlves  him  his 
bond  for  it,  payable  on  demand,  and  holds  the 
money  ready  to  pay  it  at  any  time;  but  no  demand 
is  made  until  after  the  war,  and  in  1865  and  I860,  T 
makes  two  payments  to  B,  each  of  8900.  T  says  his 
nnderstandinflT  of  the  contract  was  that  he  was  to 
pay  in  Confederate  money.    B  says  his   under- 


671 


23  QRATT. 


ViRGIKIA  RBPORTS,  AnNOTATBD. 


810,811,812 


standinfiT  was  it  was  to  be  paid  In  ffood  money.    B 

was  a  plain  farmer.    Hbij>: 

I.  Same  —  Same  —  Same  —  Confederate  Contracts- 
There  is  no  evidence  to  show  that  this  was  a  con- 
tract accordlntr  to  the  true  nnderstandin?  and 
agreement  of  the  parties,  to  be  performed  In 
Confederate  money  or  with  reference  to  Con- 
federate money  as  the  standard  of  yalue.  and  as 
the  price  was  not  more  than  the  land  was  worth 
In  fiTood  money,  it  was  not  a  Confederate  contract. 

a.  Same— Same— Same— Same— nea«u  re  of  Recovery. 

—If  it  is  a  Confederate  contract,  the  value  of  the 
land  at  the  time  of  the  contract  is  the  most  just 
measure  of  recovery. 

3.  Same— 5ame— Same— Same— Scaling.— The  81,000 
having  been  retained  by  T  at  the  instance  of  B, 
it  is  to  be  considered  a  borrowing  by  T  from  B. 
of  $1,000.  of  Confederate  currency,  and  to  be 
scaled. 

In  April  1854  Samuel  Brannaman  pur- 
chased from  Thomas  J.  Michie,  trustee,  a 
tract  of  land  in  Augusta  county,  containing 
about  ninety-eight  acres,  for  which 
810  *he  paid  to  Michie  $2,456.25.  He 
went  to  live  upon  the  land,  and  built 
a  barn  and  corn-crib  upon  it.  In  October 
1862  Brannaman  sold  this  land  to  Wm.  H. 
Tams.  The  article  of  agreement  for  the 
sale  is  dated  the  1st  of  October  1862,  though 
it  was  probably  ante-dated  a  few  days. 
By  it  Brannaman  sells  the  land  to  Tams 
**for  the  sum  of  twenty -eight  hundred  dol- 
lars, to  be  paid  by  the  said  Tams  in  the  fol- 
lowing manner,  to  wit:  One  thousand  dol- 
lars cash  in  hand,  and  the  remainder  in 
three  equal  annual  payments  of  six  hun- 
dred dollars  each.'*  A  d^ed  with  general 
warranty  reserving  a  lien,  to  be  made  upon 
the   payment  of  the   one   thousand  dollars. 

It  appears  that  Brannaman  wishing  to 
use  the  purchase  money  to  buy  another 
farm,  at  his  instance,  Tams,  instead  of 
paying  the  one  thousand  dollars,  the  cash 
payment  for  the  land,  executed  his  bond  to 
Brannaman  for  this  sum,  payable  on  de- 
mand ;  and  he  executed  his  three  bonds  of 
$600  each  for  the  deferred  payments.  All 
the  four  bonds  are  made  payable  in  ^*bank- 
able  currency." 

Michie  not  having  conveyed  the  land  to 
Brannaman,  he  joined  with  Brannaman  and 
wife  in  a  deed  bearing  date  the  24th  of 
November  1862,  by  which  they  conveyed  the 
land  to  Tams,  according  to  the  contract. 
This  deed  was  taken  by  a  notary  to  the 
farm  where  Brannaman  lived,  who  took  the 
ackncwvledgmcnt  of  Brannaman  and  wife; 
and  at  the  same  time  he  delivered  to  Bran- 
naman the  bonds  which  had  been  executed 
and  prepared  by  Tams. 

Tams  seems  to  have  kept  the  one  thou- 
sand dollars  on  hand  in  Confederate  money, 
ready  to  be  paid  whenever  called  for;  but 
Brannaman  not  having  bought  another 
farm,  and  being  in  the  Confederate  service 
at  one  time  and  a  prisoner  afterwards,  no 
demand  was  made  for  it  during  the  war. 
After    the    war,     viz:    In    November    1865 

■-   ■  — m-  ■  1  -  ■    M 

*See    principal   case  cited  in  Cabel  v.   Cox.  27 
Oratt  180. 


811  *and  April  1866,  Tams  made  two  pay- 
ments to  Brannaman,  each  of  three 

hundred  dollars. 

In  May  1869  Brannaman  instituted  a  suit 
in  equity  in  the  Circuit  court  ,of  Augusta 
county  against  Tams,  and  in  his  bill,  after 
setting  out  the  sale  of  the  land  as  before 
stated,  and  the  execution  of  the  bonds,  he 
insisted  that  the  sale  was  for  good  money : 
that  the  price  he  was  to  get  was  not  greater 
than  the  land  was  worth  before  the  war,  or 
than  he  had  given  for  it,  taking  into  ac- 
count the  improvements  he  had  put  upon  it ; 
that  the  term  ^'bankable  funds"  was  not  in 
the  contract,  and  that  he,  a  plain  farmer, 
supposed  they  meant  good  money.  And  he 
asked  that  he  might  have  a  decree  for  the 
amount  due  him  in  good  money,  and  that 
the  lien  reserved  on  the  deed  might  be  en- 
forced for  the  payment  of  the  money. 

Tams  answered  the  bill,  averring  that  he 
understood,  that  he  was  to  pay  for  the 
land  in  current  money  of  the  country,  then 
circulating,  which  was  Confederate  money; 
and  if  he  had  not  so  understood  it  he  cer- 
tainly would  not  have  made  the  purchase. 
That  he  prepared  the  bonds  in  accordance 
with  what  he  believed  to  be  the  complainant's 
understanding  of  the  contract;  and  they 
were  sent  by  the  notary  who  went  to  take 
the  acknowledgment  of  the  deed,  and  were 
accepted  by  the  complainant  in  execution  of 
the  complainant's  contract  with  him. 

The  plaintiff  and  defendant  gave  their 
testimony  in  the  cause :  Brannaman  declar- 
ing that  he  understood  the  contract  to  be 
for  the  payment  of  the  price  of  the  land  in 
good  money;  Tams  equally  positive  as  to 
his  understanding  that  it  was  to  be  paid  in 
Confederate  money.  Neither  of  them  say 
that  anything  was  said  at  the  time  as  to  the 
money  in  which  the  land  was  to  be  paid 
for. 

812  *The  evidence  was  very  conclusive, 
that    the   land    was  worth    in     gx>od 

money,  both  before  and  after  the  war,  the 
amount  which  Tams  contracted  to  pay  for  it. 
The  cause  came  on  to  be  heard  on  the 
10th  of  November  1871,  when  the  court  held 
that  the  bond  for  $1,000  should  be  scaled  as 
of  its  date,  but  the  other  three  bonds  should 
not  be  scaled,  because  if  made  with  refer- 
ence to  Confederate  States  Treasury  notes 
as  the  kind  of  currency  in  which  the  par- 
ties were  contracting,  the  value  of  the  land 
was  the  most  just  and  equitable  measure 
for  determining  the  amount  fairly  due  on 
the  said  bonds;  and  if  they  are  made  pay- 
able in  good  money  as  they  fall  due,  after 
scaling  the  bond  for  $1,000  the  defendant 
would  not  pay  more  than  the  fair  value  of 
the  land  at  the  date  of  the  purchase.  And 
giving  him  credit  for  the  payments  he  had 
made,  it  was  decreed  that  Tams  should  pay 
to  the  plaintiff  the  sum  of  seventeen  hun- 
dred and  sixty-eight  dollars  and  seventy- 
one  cents,  with  interest  thereon  from  the 
26th  of  April  1866,  till  paid.  And  unless  the 
money  was  paid  within  four  months,  com- 
missioners were  appointed  to  sell  the  land, 
&c.  -  And  thereupon  Tams  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 
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Michie  &  Michie  and  Sheff j  &  Bumbgard- 
ner,  for  the  appellant. 

Baldwin  &  Cochran,   for  the  appellee. 

CHRISTIAN,  J.  The  scale  of  deprecia- 
tion authorized  by  the  statute,  whether  the 
'*g^old  standard*'  or  the  ** property  stand- 
ard" be  adopted,  is  applied  only  where, 
according  to  the  true  understanding*  and 
agreement  of  the  parties,  the  contract  is  to 
be  fulfilled  and  performed  in  Confederate 
States  treasury  notes,  or  was  entered  into 
with  reference  to  such  notes  as  a  standard 
of  value. 

813  *In    the    case   before   us,    there    is 
nothing  in  the  contract  of  sale,  which 

is  in  writing,  to  indicate  the  kind  of  cur- 
rency in  which  it  was  to  be  fulfilled  or  per- 
formed. 

The  contract  of  Tarns  was  to  pay  for  the 
tract  of  land  sold  by  Brannaman,  ''the  sum 
of  twenty-eight  hundred  dollars  to  be  paid 
by  Tams  in  the  following  manner:  One 
thousand  dollars  cash  in  hand,  and  the  re- 
mainder in  three  annual  payments  of  six 
hundred  dollars  each."  Both  Tams  and 
Brannaman  are  examined  as  witnesses. 
Tams,  both  in  his  answer  and  deposition, 
declares  that  he  regarded  the  sale  as  one  for 
Confederate  money,  and  expected  to  dis- 
charge it  in  that  currency.  Brannaman, 
on  the  other  hand,  is  very  emphatic  in  his 
declarations,  that  he  sold  his  land  for  good 
money;  that  it  had  cost  him  more  before 
the  war  than  the  price  at  which  he  sold  it 
to  Tams.  Nor  does  any  evidence  in  the 
cause,  outside  of  the  contract  of  sale,  throw 
any  light  upon  the  subject. 

It  cannot  be  said,  therefore,  that  it  ap- 
pears, in  this  case,  that  it  was  the  true  un- 
derstanding and  agreement  of  the  parties, 
(i.  e.  of  both  parties,)  that  the  contract  was 
to  be  fulfilled  or  performed  in  Confederate 
treasury  notes,  or  was  entered  into  with 
reference  to  such  notes  as  a  standard  of 
value.  It  is  only  in  such  case  that  the  scale 
of  depreciation  can  be  applied. 

When  the  contract  of  the  parties  sheds  no 
light  upon  the  question  as  to  the  kind  of 
currency  in  which  it  is  to  be  performed  or 
fulfilled,  the  price  for  which  the  land  is 
sold  is  a  most  important  element  to  be  con- 
sidered in  determining  the  character  of  the 
contract.  In  Meredith  v.  Salmon,  21  Gratt. 
762,  great  stress  is  laid  upon  the  fact,  in 
the  able  opinion  of  Judge  Staples,  in  which 
the  whole  court  concurred,  that  while  the 
real  value  of  the  land  was  only  six  thou- 
sand dollars,  the  agreed  value  or  contract 
price  was  thirty  thousand  dollars. 

814  *In    Morgan's   adm'x    v.    Otey,    21 
Gratt.   619,    the   price   for   which  the 

property  sold  was  also  considered  a  most 
important  element  in  determining  the  char- 
acter of  the  contract.  In  that  case  this 
court  said:  "The  property  was  worth  at 
least  SI, 200  in  gold  at  the  day  of  sale.  It 
was  sold  for  $3, 700;  while  $1,200  in  gold  was 
worth  on  the  day  of  sale  $14,000  in  Confed- 
erate currency.  It  is  impossible  to  con- 
clude,    except     upon     the     most    explicit 


evidence,  that  any  man  of  common  discre- 
tion would  sell  his  land  for  $3,700  in  Con- 
federate money  when  it  was  worth  upwards 
of  $14,000  in  that  currency." 

In  the  case  before  us  the  conclusive  and 
overwhelming  testimony  is,  that  the  land 
was  sold  for  no  more  than  its  value  in  gold. 
In  fact,  Brannaman  paid  in  1854  the  sum  of 
$25  per  acre,  and  put  upon  it  valuable  im- 
provements, amply  sufficient  to  bring  it  up 
to  the  price  which  Tams  agreed  to  pay,  to 
wit :  $28  per  acre. 

The  form  of  the  bonds,  which  were  writ- 
ten by  Tams  and  accepted  by  Brannaman, 
does  not  in  any  manner  affect  my  conclu- 
sions. The  fact  that  the  bonds  of  the  three 
deferred  annual  payments  are  made  pay- 
able in  ''bankable  currency,"  does  not  fur- 
nish, as  against  the  predominating  evidence 
in  the  cause,  any  key  to  the  "true  under- 
standing and  agreement  of  the  parties." 
These  words  were  not  used  in  the  contract 
of  sale;  they  were  put  in  the  bonds  bj* 
Tams. 

In  point  of  fact,  gold  and  silver,  Virginia 
treasury  notes,  Virginia  bank  notes,  and 
the  notes  of  the  banks  of  other  States,  as 
well  as  Confederate  States  treasury  notes, 
may  all  be  regarded  as  "bankable  currency ; 
that  is  currency  that  would  have  been  re- 
ceived at  the  banks  on  deposit,  or  for  the 
payment  of  debts  due  to  the  banks." 

In  my  view  of  the  case,  the  price  for 
which  the  land  sold,  and  the  weight  of  the 
evidence,  shows,  that  the  contract 
815  *was  not  one  to  be  fulfilled  or  per- 
formed in  Confederate  treasury  notes, 
but  was  a  sale  for  a  sound  currency.  But 
if  it  can  be  regarded  as  a  Confederate  con- 
tract, then  I  think  it  is  clear  that  in  this 
case  the  "most  just  measure  of  recovery"  is 
the  value  of  the  land ;  which  the  evidence 
conclusively  shows  to  be  certainly  not  less 
than  the  contract  price.  As  to  the  cash 
payment  of  $1,000,  inasmuch  as  the  appel- 
lant had  the  privilege  of  paying  that  amount 
in  Confederate  currency,  and  held  it  at  the 
request  of  the  appellee,  he  must  be  regarded 
to  that  extent  as  a  borrower  of  that  amount 
of  Confederate  money,  and  that  amount 
ought  to  be  scaled  at  its  gold  value. 

Upon  the  whole  case,  I  am  of  opinion  that 
there  is  no  error  in  the  decree  of  the  Cir- 
cuit court,  and  that  it  ought  to  be  affirmed. 

MONCURE,  P.  and  STAPLES,  J. ,  con- 
curred in  the  opinion  of  Christian,  J. 

ANDERSON  and  BOULDIN,  Js.,  dis- 
sented. 

Decree  affirmed. 


816      *Lineoln'8  Adm'rs  v.  Stern  &  Wife. 
September  Term,  1878,  Richmond. 

Onardian  and  Ward— Caje  at  Bar.*— Bill  by  S  and  J 
his  wife  asrainst  W  and  A  administrators  wlt^  the 
will  annexed  of  L,  statlncr  L  was  a  sruardlan  of  J, 
and  asklnff  for  account  of  L*s  guardianship.  W 
in  his  answer,  says  he  acted  as  guardian  of  J,  and 
settled  his  account  as  such  in  1860.  and  paid  over 

*See  monoffraphic  note  on  *'Quardian  and  Ward.** 
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the  balance  found  dne  to  S.    Asks.  If  L  Is  to  be 
held  to  have  been  guardian,  he  may  have  the 
benefit  of  that  settlement    There  Is  no  record 
evidence  of  L's  qualification  as  sruardian  of  J,  and 
he  never  acted  as  such.   He  died  In  186S.   Oonun*r*8 
report  shows  the  money  certainly  received,  paid 
by  W  to  S;  but  there  were  two  claims  due  to 
J,  which  W  says  were  not  collected  by  L,  and  there 
was  a  third  claim  upon  the  estate  of  M,  who  died 
in  July   1888.    These  three  claims  amounted  to 
1076.00.    There  was  no  proof  of  the  condition  of  the 
two  first  debtors  at  any  time,  and  whilst  the 
comm'r  reports  the  claims  and  their  amount,  he 
does  not  report  L  as  liable  for  them.    The  court 
decrees  that  S  and  wife  do  recover  of  the  adm'rs 
of  L  viz:  W  and  A,  the  sum  of  1076.60  as  of  the  date 
of  April  1st  186B.  with  interest  on  the  principal:  and 
that  they  pay  the  plaintiff's  costs.    Hbld: 
I.  Same— Appolatment  aad  Quallficatloa  of  Qnard- 
lan.— The  court  erred  in  treating-  L  as  guardian 
of  J, without  proof  of  his  legal  appointment  and 
due  qualification  as  such. 
a.  Ssine— Liability  of  Qnardlan.— 'in  holding  the  es- 
tate of  L  responsible  for  said  outstanding  claims 
reported  to  be  due  J,  under  the  circumstances  of 
this    case,   without    first  having  directed  an 
enquiry  into  the  present  and  past  condition 
thereof;  whether  the  same  were  collected  or 
collectible  by  said  L:  and  if  they  or  any  of  them 
have  been  lost,  whether  the  loss  has  occurred 
through  the  default  or  neg-lect  of  L. 
817      *3*    Accoant   Ordered  before  PerMmal  Decree 
mgtdnst  Administrators.— The   decree   is  a 
personal  decree  against  W  and  A  the  adminis- 
trators of  L;  and  it  was  error  to  enter  a  personal 
decree  against  them  without  having  first  ordered 
an  account  of  their  testator's  estate. 

This  was  a  suit  in  equity  in  the  Circuit 
court  of  Rocking'ham  county,  brought  in 
May  1867,  by  John  W.  Stem andJosephine, 
his  wife,  against  Jacob  Lincoln  and  Abra- 
ham Lincoln,  as  administrators  of  B.  F. 
Lincoln,  deceased,  to  have  a  settlement  of 
the  account  of  B.  F.  Lincoln,  who  the 
plaintiffs  alleged  had  been  guardian  of  the 
plaintiff,  Josephine,  who  before  her  mar- 
riage was  Josephine  Lincoln,  the  daughter 
of  Preston  Lincoln,  deceased.  The  case  is 
stated  by  Judge  Bouldin  in  his  qpinion. 
The  court  having  on  the  30th  day  of  Octo- 
ber 1868,  made  a  decree  in  favour  of  the 
plaintiffs  for  the  sum  of  nine  hundred  and 
seventy-six  dollars  and  sixty  cents,  with 
interest,  the  defendants  obtained  an  appeal 
to  the  District  court  of  appeals  at  Staunton ; 
from  whence  it  was.  transferred  to  this 
court. 

Woodson,  Liggett  and  Hays,  for  the  ap- 
pellants. 

C.  A.  Yancey,    for  the  appellees. 

BOULDIN,  J.,  delivered  the  opinion  of 
the.  court. 

It  is  charged  in  the  bill  in  this  case,  that 
the  testator  of  the  appellants  had  qualified 
as  the  guardian  of  the  female  appellee,  then 
Josephine  Lincoln,  as  far  back  as  the  year 
1848;  yet  he  appears  never  to  have  acted  in 
that  capacity ;  nor  is  any  order  of  court,  or 


guardian's  bond,  exhibited  with  the  bill  or 
filed  among  the  papers.  The  administra- 
tors of  B.  F.  Lincoln  say  in  their  answer, 
that  he  never  acted  as  such  guardian ;  and 
Jacob  Lincoln,  one  of  them,  says  that  he 
himself  always  acted  as  the  guardian  of 
Josephine  Lincoln,  and  so  regarded  himself; 
that  he  was  accepted  and  acknowledged 

818  as  such  '*'by  the  ward  and  her  husband, 
and  in  that  character  that  he,    in  the 

year  1860,  actually  settled  his  account  as 
her  guardian  before  commissioner  Wart- 
man,  and  had  paid  to  her  husband  through 
his  attorney,  the  amount  reported  to  be 
then  due,  by  executing  negotiable  notes 
therefor  at  short  dates. 

In  that  settlement  before  commissioner 
Wartman,  the  commissioner  reported  that 
there  were  two  claims  due  to  the  ward  not 
included  in   the  settlement ;    not   from  the 

fuardian,  however,  but  from  the  estates  of 
ames  Hopkins  and  D.  Lincoln,  respectively ; 
but  what  was  the  then  condition  of  those 
claims — whether  then  collectible  or  not; 
and  if  collectible,  whether  solvent  or  not« 
does  not  appear  to  have  been  reported  on 
that  settlement. 

The  settlement  was  made  on  the  16th  of 
October  1860,  and  the  payment  of  the  bal- 
ance reported  by  the  commissioner,  was 
made  on  the  16th  of  November  1860,  very 
promptly  after  the  settlement.  For  cause 
satisfactory  to  the  commissioner,  the  claims 
against  Hopkins'  estate  and  D.  Lincoln's 
estate  were  not  at  that  time  considered 
properly  chargeable  to  the  guardian.  Very 
soon  thereafter  the  late  war  between  the 
United  States  and  the  Confederate  States  of 
America  broke  out,  and  in  April  1861,  by 
an  ordinance  of  the  Virginia  Convention, 
the  stay  law  was  enacted.  It  was  amended 
and  re-enacted  by  the  Virginia  Legislature 
in  1866,  and  continued  in  force  until  Jan- 
uary 1,  1869,  when  it  expired  by  limitation. 
B.  F.  Lincoln  died  in  1863,  in  the  very 
midst  of  the  war,  without  having  ever  acted 
as  guardian  of  the  female  plaintiff;  and 
this  suit  was  brought  against  his  adminis- 
trators with  the  will  annexed,  by  Stern  and 
wife,  in  April  1867,  the  stay  law  being 
then  in  full  operation ;  and  then  it  seems, 
for  the  first  time,  was  the  claim  preferred 
that  B.  F.  Lincoln  had  been  the  guard- 

819  ian     *of    Josephine,    and     that    his 
administrators  were  bound    to  render 

his  account  as  such. 

Jacob  Lincoln,  one  of  the  administrators, 
in  his  answer  to  the  bill,  expresses  his  sur- 
prise at  the  character  of  the  suit ;  does  not 
acknowledge  that  the  said  B.  F.  Lincoln 
was  ever  the  guardian  of  the  female  plain- 
tiff ;  claims  to  have  been  himself  the  guard- 
ian, and  to  have  been  accepted  as  such  by 
the  ward,  and  subsequently  by  her  husband ; 
and  sets  out  the  facts  and  settlement  above 
referred  to.  And  he  adds  that  if  his  brother 
should  appear  by  order  of  court,  and  by  giv- 
ing a  bond,  although  without  acting,  to 
have  been  in  law  the  true  guardian,  he 
claims  for  him  the  settlement  aforesaid, 
made  by  himself.  Abraham  Lincoln,  the 
other  administrator,    filed    a   separate   an- 
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Bwer,  in  which  he  says  that  he  has  no 
knowledge  that  B.  T,  lyincoln  ever  was 
guardian  of  Josephine  Lincoln;  '^that  he 
has  been  informed  and  always  understood 
that  Jacob  Lincoln  was  guardian;"  and  he 
insists  that  Jacob  ^hould  still  be  treated  as 
such,  and  the  estate  of  B.  F.  Lincoln  re- 
lieved. Exhibits  were  filed  with  Jacob  Lin- 
coln's answer  to  show  his  own  acts  as  such 
guardian;  but  there  is  in  the  record  no 
proof  whatever  that  B.  F.  Lincoln  ever  was 
guardian,  unless  it  be  inferred  from  the 
following  statement  of  commissioner  Wart- 
man,  referring  to  the  settlement  of  Jacob 
Lincoln's  account  of  1860.  ^'Subsequent 
investigations  disclosed  the  fact  that  Jacob 
Lincoln  had  been  acting  for  the  ward  of  his 
brother  B.  F.  Lincoln  and  vice  versa." 
The  Circuit  court,  on  the  bill,  answers  and 
exhibits,  ordered  that  the  administrators 
aforesaid  settle  before  a  commissioner  of 
the  court  an  account  of  the  transactions  of 
their  testator  B.  F.  Lincoln,  as  guardian  of 
Josephine  Lincoln :  and  commissioner  Wart- 
man,  under  that  order,  reported  as  the  ac- 
count  of  B.   F.    Lincoln,    the  account    of 

Jacob  Lincoln  settled  in  1860,  accom- 
820     panied  by  the  statement  *above  quoted, 

m  relation  to  the  mistake  made  by 
the  two  guardians. 

He  then  reported  as  still  due  to  the  female 
plaintiff  the  two  claims  mentioned  in  his 
former  report,  viz :  A  claim  on  the  estate 
of  James  Hopkins,  dec'd,  as  one  of  the  sure- 
ties of  Samuel  Bare,   who  was  executor  of 

Christian  Hoffman,  dec'd,  .  $398  95 
A  claim  against  the  estate   of  D. 

Lincoln,  dec'd,      ....       694  07 

Amounting  together  to  the  sum 

of $1,093  02 

These  two  claims,  as  we  have  al- 
ready said,  are  the  same  men- 
tioned in  the  report  of  1860,  but 
not  included  in  the  settlement. 
The  commissioner  further  re- 
ports as  due  from  the  estate  of 
Mary  C.  Lincoln,  dec'd,  to  Jose- 
phine Stern,  on  the  first  of  July 
1863,  with  interest  included 
from  that  date,  the  sum  of    .     .        143  30 


.     Making  an  aggregate  of    .     .  $1,236  32 
From  which  he  deducts  a  credit  of       259  72 


Leaving  an  aggregate  balance  of  $976  60 
due  to  Josephine  Stem. 

The  commissioner  did  not  decide,  and 
evidently  did  not  intend  to  decide,  nor  did 
he  report,  that  the  above  balance  of  $976.60 
was  chargeable  to  and  due  from  the  estate 
of  B.  F.  Lincoln,  dec'd.  On  the  contrary, 
he  reports  expressly  in  relation  to  the  Hop- 
kins claim,  that  he  had  not  discovered,  and 
was  unable  to  say,  whether  that  claim  had 
ever  been  received  by  B.  F.  Lincoln  or  not ; 
and  he  says  nothing  about  the  past  con- 
dition of  the  claim,  or  its  condition  at 
the  date  of  his  report.  There  was  but 
one  witness  examined,  Jacob  Lincoln, 
and  he   stated    on   oath   that   B.    F.  Lin- 


coln had   not   collected  that  claim.    In  re- 
lation to  the   claim  on  D.    Lincoln's 

821  estate,     *the    commissioner     reports 
that    *4t    is   or    was    in    the    hands 

of  Smith  Lofland,  a  former  receiver  of 
that  fund:"  that  is  to  say,  that  it  is 
or  was  under  the  control  of  a  court  of 
justice ;  and  Jacob  Lincoln  swears  that  it 
had  never  been  paid  to  B.  F.  Lincoln.  The 
fund  due  from  the  estate  of  Maty  C.  Lin- 
coln is  reported  to  have  accrued  July  1st, 
1863.  It  bears  interest  from  that  date,  and 
is  reported  to  be,  not  in  the  hands  of  B.F. 
Lincoln,  but  '4n  the  hands  of  Jacob  Lin- 
coln, guardian  of  the  said  Maty  C.  Lin- 
coln." In  all  probability,  and  for  all  that 
appears  to  the  contrary,  B.  F.  Lincoln  was 
dead  when  the  rieht  to  that  fund  accrued. 
The  exact  date  of  his  death  does  not  appear ; 
but  it  is  alleged  in  the  bill  that  he  died  in 
1863 ;  and  the  debt  accrued  in  July  of  that 
year.  The  commissioner  certainly  could 
not  have  intended  to  charge  B.  F.  Lincoln's 
estate  with  a  debt  which  accrued  to  the 
ward  in  the  middle  of  the  year  in  which  he 
died,  and  perhaps  after  his  death  ;  which  he 
certainly  had  no  opportunity  in  his  life- 
time to  collect  by  course  of  law,  and  which 
the  commissioner  expressly  reports  to  be  at 
the  date  of  his  report  still  *4n  the  hands  of 
Jacob  Lincoln,  guardian  of  the  said  Mar3' 
C.  Lincoln,  dec'd."  Yet  this  claim  is  re- 
ported by  the  commissioner  precisely  as  the 
other  claims  are  reported,  and  they  are  all 
ag^egated  into  one  balance  of  $976.60, 
which,  he  reports  to  be  due  to  Josephine 
Stern,  not  from  B.  F.  Lincoln,  but  from 
the  persons  and  sources  above  mentioned. 
He  says,  **The  true  amount  still  due  and 
unpaid  to  Josephine  Lincoln,  (now  Stern,) 
from  the  sources  and  individuals  hereinbe- 
fore named,  as  of  date  April  1st  1868,  is 
$976.60;  of  which  sum  $895.25  is  principal, 
and  $81.35  is  interest,"  thus  reporting  the 
true  state  of  the  facts,  and  submitting  the 
whole  matter  to  the  court  on  the  facts  re- 
ported. There  was  no  exception  and  no 
ground  of  exception  to  the  report ;  be- 

822  cause,  as  we  have  s^en,  it  *set  forth, 
as  far  as  it  went,  the  real  facts  of  the 

case ;  and  the  same  was  confirmed  as  a  matter 
of  course.  The  court  then  entered  a  decree, 
'*that  the  plaintiffs,  John  W.  Stern  and 
wife"  do  recover  <rf  the  administrators,  with 
the  will  annexed,  of  B.  F.  Lincoln,  to  wit, 
Jacob  Lincoln  and  Abraham  Lincoln,  the 
sum  of  $$976.60,  as  of  date  April  Ist,  1868, 
of  which  amount  $895.25  is  principal  and 
$81.35  is  interest."  And  it  was  further  de- 
creed and  ordered,  that  the  same  defendants 
pay  the  costs.  This  is  a  personal  decree 
against  those  defendants.  Humphrey's 
adm'rs  v.  West's  adm'rs,  3  Rand.  516.  So 
that  the  Circuit  court  not  only  held  that  B. 
F.  Lincoln  was  guardian  of  the  female  ap- 
pellee, but  that  his  estate  was  bound  for 
the  entire  amount  reported  as  aforesaid  to 
be  due  to  Josephine  Stem ;  and  without  any 
account  of  the  assets  of  B.  F.  Lincoln's 
estate  entered  a  personal  decree  against  his 
administrators  for  that  amount. 
The  appeal  is  taken  from  this  decree,  and 
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the  court  is  of  opinion  that  the  Circuit 
court  erred : 

Ist.  In  proceeding-  against  the  estate  of 
B.  E*.  L/incoln,  dec'd,  without  proof  of  his 
appointment  and  qualification  as  guardian ; 
especially  when  it  appeared,  as  it  did,  that 
he  had  not  acted  in  that  capacity. 

2d.  In  holding  his  estate  responsible,  un- 
der the  circumstances  of  this  case,  for  the 
claims  reported  by  the  commissioner  to  be 
due  to  Josephine  Stern,  without  first  direct- 
ing an  enquiry  into  the  condition  and  sol- 
vency of  those  claims;  so  as  to  ascertain 
clearly  whether  there  had  been  negligence 
on  the  part  of  the  guardian  or  not. 

3d.  In  entering  a  personal  decree  against 
the  appellants  without  first  taking  an 
account  of  the  assets  of  their  testator's 
estate. 

823  *The  court  is  therefore  of  opinion, 
that  the  final  decree   aforesaid  of  the 

Circuit  court  is  erroneous  and  should  be  re- 
versed and  annulled,  with  costs  to  the  ap- 
pellants ;  and  that  the  cause  be  remanded  to 
the  Circuit  court  to  be  further  proceeded  in, 
according  to  the  principles  above  declared. 

The  decree  was  as  follows: 

The  court  having  maturely  considered  the 
transcript  of  the  record  of  the  decree  afore- 
said and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  the  Circuit  court 
erred,  1st,  in  treating  B.  F.  L/incoln,  dec'd, 
as  guardian  of  the  appellee  Josephine 
Stern,  without  proof  of  his  legal  appoint- 
ment and  due  qualification  as  such.  ^ 

2d.  In  holding  the  estate  of  said  B.  F. 
L/incoln,  dec'd,  responsible  for  the  several 
outstanding  claims  reported  to  be  due  to 
the  said  Josephine  Stern,  under  the  circum- 
stances of  this  case,  without  first  having 
directed  an  enquiry  into  the  present  and 
p^st  condition  thereof;  whether  the  same 
were  collected  or  collectible  by  said  B.  F. 
Lincoln,  dec'd ;  and  if  the  said  claims  or 
any  of  them  have  been  lost,  whether  that 
loss  has  occurred  through  the  default  or 
neglect  of  said  B.  F.  Lincoln. 

3d.  In  entering  a  personal  decree  against 
the  appellants,  without  having  first  ordered 
an  account  of  the  assets  of  their  testator's 
estate. 

It  is  therefore  decreed  and  ordered,  that 
the  said  decree  of  the  Circuit  court  of  the 
30th  day  of  October  1868  be  reversed  and 
annulled,  and  that  the  appellees  do  pay  to 
the  appellants  their  costs  by  them  about 
their  appeal  in  this  behalf  expended. 

It  is   further  decreed   and   ordered,    that 
this  cause  be  remanded   to  the   said  Circuit 
court,  to  be  further  proceeded   in  according 
to  the  principles  of  this  decree. 

824  *A11  which  is  ordered  to  be  certified 
to  the  said  Circuit  court  of  Rocking- 
ham county. 

Decree  reversed. 


825      *Go88  &  al8.  v.  Soutball,  Receiver. 

September  Term.  1873.  Staunton. 
I.  Judgment  on  Official  Boad.— By  a  decree  of  the  Cir- 
cuit court  of  A.  made  in  a  pendinsr  cause  on  the 


22d  of  Octol>er  1860,  6.  the  sheriff.  Is  directed  to 
collect  certain  bonds,  and  deposit  the  net  proceeds 
in  the  A  insurance  co.  to  the  credit  of  the  cause. 
In  May  ISM,  G  reports  that  he  had  collected  the 
money  on  the  5th  of  May  1808,  and  had  proposed  to 
the  A  CO.  to  deposit  the  net  amount  1682.18.  but  the 
CO.  declined  to  receive  it,  and  hence  the  money  was 
not  deposited  as  directed.  In  October  1806,  by 
another  decree  in  the  cause,  6  was  directed  to  pay 
this  sum  with  six  per  cent,  interest  to  S.  who  was 
appointed  receiver  in  the  cause.  In  January  180B. 
S.  siffninsr  himself  receiver  in  the  cause,  ^ave  more 
than  ten  days'  notice  to  Q  and  his  sureties,  that 
he  would  move  the  Circuit  court  for  a  Judgment 
against  them  for  the  penalty  of  G's  bond,  to  be  dis- 
charsred  by  the  payment  of  the  said  sum  and  in- 
terest And  the  court  gave  Judgment  for  188111 
with  Biz  per  cent,  interest,  from,  &c.  Hxu>: 
I.  Same— JurUdictlon  of  Court— Statute.— The  court 
had  authority  under  S  40,  of  ch.  49,  of  the  Code  of 
1800,  to  render  the  Judgment  in  favour  of  S  as 
receiver, 
a.  Scaling.— It  was  proper  not  to  scale  the  money. 

The  case  is  fully  stated  in  the  opinion  of 
Christian,  J. 

Watson,  for  the  appellants. 

I.  The  judgment  was  not  authorized  by  the 
40th  Sec.  of  Chap.  49,  of  the  Code. 

1.  Because  the  notice  was  not  based  on 
the     sheriff's     return     of   May    1866,     but 

expressly   on    the  decree  of  October 
826      *1866,  and  was  not  sufficient  as  a   no- 
tice under  said  section. 

2.  Because  by  the  decree  of  October  1866, 
the  sheriff's  return  was  merged,  and  could 
not  be  made  the  foundation  of  another 
judgment. 

3.  Because  the  return  of  the  sheriff  was 
not  made  '^upon  any  order,  warrant  or  proc- 
ess;" and  there  is  no  evidence  that  any 
such  order,  warrant  or  process  was  in  his 
hands.  1  Rev.  C.  1819,  sec.  48,  ch.  134, 
ibid.  p.  526-527 ;  and  sec.  27,  chap.  49  of 
Code  of  1860. 

4.  Because  the  return  does  not  show  that 
the  appellee  was  entitled  to  recover  money 
of  the  sheriff.  Tolson  v.  Elwea,  1  Leigh, 
436;  Code  sec.  3,  chap.  187;  Stuart  v.  Ham- 
ilton, 2  Hen.  &  Mun.  48;  Greenhow  v.  Bar- 
ton, 1  Munf.  590;  Mayor  of  Alexandria  v. 
Hunter,  2  Munf.  228. 

5.  Because  the  proceeding  was  obviously 
not  under  the  section  in  question,  and  the 
judgment  was  not  in  pursuance  of  the 
terms  thereof. 

II.  The  judgment  was  not  authorized  by 
the  5th  sec.  of  chap.  167  of  the  Code,  be- 
cause under  that  section,  the  County  court 
alone  had  jurisdiction.  Code  {  2,  ch.  49,  { 
8  of  ch.  13,  and  {  1,  ch.  157. 

III.  Nor  by  the  6th  section   of  chap.  167. 

1.  Because  the  appellee  wa«  not,  in  the 
sense  of  this  section,  entitled  to  recover 
money  by  action  on  any  contract.  Per- 
kins, &c. ,  V.  Giles,  Grovemor,  9  Lreigh,  397 ; 
1  Story's  Eq.  sec.  833  and  833a ;  3  Daniel's 
Ch.  P.  1919. 

2.  Or,  if  he  was,  only  two  of  the  defend- 
ants had  sixty  days  notice  of  the  motion ; 
and   the    notice    was    not   returned  to  the 
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Clerk's  office  forty  days  before  the  motion 
was  heard;  which  must  be  taken  to  have 
been  on  the  13th  day  of  May  1869.  See  the 
first  and  last  clauses  of  the  order  of  the 
22d  May  1869. 

IV.  If  it  was  proper  to  sustain  the  motion 
at  all,  the  judgment  should  have  been 

827  for  the  scaled  value  of  the  *^amount 
collected,    as   of   May  1862.     This  is 

certainly  true,  if  the  judgment  was  founded 
on  the  return  of  May  1^6;  and  if  on  the 
decree  of  October  1866,  still  I  submit  that  the 
amount  should  have  been  scaled  under  the  3d 
section  of  the  act  of  March  3,  1866,  Sess. 
Acts  1865-6,  p.  185 ;  and  because  the  sureties 
were  not  bound  by  the  decree  of  October  1866. 
Drew  V.  Anderson,  1  Call,  53. 

V.  E^inally,  the  plaintiff  in  this  motion 
has  obtained  a  judgtnent  on  the  law  side  of 
the  Circuit  court,  to  which  he  had  no  right 
to  resort.  If  the  judgment  was  based  on 
the  40th  section  of  chapter  49,  it  is  clearly 
wrong,  for,  by  it,  the  power  to  render  judg- 
ment is  confined  to  **the  court  to  which,  or 
to  the  Clerk's  office  of  which,  such  return 
is  made,"  and  it  is  not  denied  that  the 
return  in  this  case  was,  and  ought  to  have 
been  made  to  the  chancery  side  of  the 
court. 

If  the  judgment  was  entered  pursuant  to 
the  6th  section  of  chapter  167,  it  is  none 
the  less  faulty,  for  the  reason  that  the 
Chancery  court  having  taken  jurisdiction 
of  the  matter,  it  would  not  release  its  hold 
for  a  motion  to  be  made  before  another 
tribunal. 

Michie,  Wm.  Robertson  and  Southall, 
for  the  appellee. 

1.  The  appellee  had  a  right  to  recover, 
under  the  40th  section  of  chapter  49,  of  the 
Code  of  1860.  1.  The  position  taken  by  the 
appellants  that  nothing  was  due  to  the 
appellee  at  the  time  of  the  Sheriff's  return, 
is  purely  hj'percritical.  Something  was 
then  due  to  those  he  afterwards  repre- 
sented, and  for  whom  he  sues,  the  sub- 
stantial parties  plaintiff. 

Besides,  taking  the  statute  literally,  it 
does  not  say  that  the  motion  shall  be  made 
by  the  person  entitled  to  recover  by  action. 
It  provides  that  the  motion  may  be  made 
**on  behalf  of  such  person" — and  so  in  this 
case,  the  motion  was  made  by  the  ap- 

828  pellee  **on  behalf  of"  *those  entitled 
to  recover  **at  the  time  such  return 

ought  to  have  been  made." 

2.  The  statute  just  referred  to,  does  not 
authorize  a  judgment  for  the  penalty  of 
the  sheriff's  bond  :  therefore,  the  judgment 
was  properly  given  for  the  sum  of  $842.13, 
with  interest  from  the  5th  May  1862,  sub- 
ject to  the  two  small  credits:  that  being 
**so  much  principal  and  interest  as  were 
recoverable  by  action  at  the  time  such  re- 
turn ought  to  have  been  made."  It  is  true 
that  the  court  gave  only  six  per  cent,  inter- 
est upon  the  said  sum  of  $842.13,  instead  of 
fifteen  per  cent,  interest,  as  it  might  have 
done  under  the  law.     But  the  appellee,  and 


not  the  appellants,  was  prejudiced  by  this 
low  rate  of  interest. 

The  appellants  were  in  no  way  misled 
by  the  notice  calling  for  a  judgment  for 
the  penalty  of  the  bond  to  be  discharged 
by  the  payment  of  the  precise  sum  for 
which  judgment  actually  went. 

The  judgments  being  on  the  law  side  of 
the  Circuit  court,  would  make  no  differ- 
ence, for  the  statute  already  referred  to, 
authorizes  the  court,  to  which  the  return  is 
made,  to  give  judgment;  without  in  any 
way  confining  the  authority  to  any  partic- 
ular side  of  the  court. 

The  Circuit  court  of  Albemarle  is  a  unit. 
It  is  not  two  different  courts — one  a  court 
of  law  and  the  other  a  court  of  equity ;  it 
is  simply  one  court,  with  a  twofold  juris- 
diction. It  is  usual  to  keep  a  law  order  book 
and  a  chancery  order  book ;  but  under  the  law 
one  order  book  for  both  law  and  chancery 
entries,  is  sufficient.  (See  sec.  5,  chap.  161, 
page  685,  Code  of  Va.  of  1860.)  But  the 
fact  is,  that  there  is  nothing  in  the  pro- 
ceedings to  show  on  which  side  of  the 
court  the  judgment  was  given,  if  we  except 
the  statement  of  the  clerk  making  the  tran- 
script of  the  record. 

829  *II.  As  to  the  5th  section  of  chapter 
167:  This  section  authorizes  the 
motion  to  be  made  ioL  the  court,  in  whose 
clerk's  office  the  bond  **is  required  to  be 
returned."  We  can  find  nothing  in  the  law 
requiring  the  sheriff's  bond  to  be  filed  in 
the  clerk's  office  of  the  county,  rather  than 
the  Circuit  court. — (See  sec.  24,  chap.  8, 
of  the  Code,  page  94;  and  sec.  8,  chap.  13 
of  the  Code,  page  103;  and  see  Wheeling 
Acts  1861-2,  page  5. ) 

III.  As  to  the  6th  section  of  chapter 
167:  The  bond  of  the  sheriff  and  his 
sureties  is  a  contract  made  by  them  with 
the  Commonwealth  for  the  benefit  of  all 
who  may  become  interested.  The  appellee 
certainly  had  a  right  to  bring  an  action  on 
this  bond  in  the  name  of  the  Common- 
wealth for  his  benefit.  If  so,  he  had  an 
equal  right  to  move  in  his  own  name  for 
judgment  on  the  same.  The  statute  does 
not  say  that  an  action  can  be  maintained 
only  on  a  contract  made  between  the  plain- 
tiff and  defendant  in  the  suit;  though  in 
the  case  of  a  sheriff's  bond  the  contract  is 
virtually  made  with  the  public  through  the 
Commonwealth. 

As  to  the  sixty  and  forty  days:  The 
defendants,  B.  Goss  and  Sam'l  M.  Teel, 
were  served  with  a  sixty  days'  notice,  and 
it  was  returned  certainly  more  than  two 
years,  much  less  forty  days,  **  before  the 
motion  was  heard. ' '  (See  order  of  22d  May, 
1869,  and  order  of  27th  May,  1871. )  The  idea 
that  a  motion  must  be  made  in  the  name 
of  the  Commonwealth,  because  an  action  if 
brought,  must  be  prosecuted  in  the  name  of 
the  Commonwealth,  is  certainly  a  novel 
one.  Motions  are  always  brought  in  the 
name  of  the  party  making  them. 

IV.  The  court  did  not  err  in  refusing  to 
scale  the  debt. 

1.  The  sureties  have  no   right  to  impeach 
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an  unreversed  decree  rendered  against  their 
principal. 

830  *2.  The  Sheriff  was  responsible  for 
the  full  amount  to  be  collected,  because 

he  acted  under  a  decree  which  only  author- 
ized him  to  collect  in  good  money. 

3.  The  evidence  shows  that  greenbacks, 
at  the  date  of  the  decree  against  him,  (Oc- 
tober 1866, )  were  worth  no  more  than  Con- 
federate money  in  May  1862,  when  Gross 
made  the  collection.  See  Magill  v.  Man- 
son,  20  Gratt.  527. 

4.  There  is  no  evidence  to  show  that  the 
collection  was  made  in  Confederate  money. 
Goss  should  have  been  introduced  to  prove 
the  fact,  if  it  really  existed.  He  does  speak 
through  his  report,  and  that  is  silent  as  to 
the  kind  of  currency  received,  leaving  it  to 
be  inferred  that  he  received  such  currency 
as  he  was  authorized  to  receive,  namely, 
good  money. 

The  decree  of  the  Court,  so  far  from 
treating  the  collection  as  Confederate 
money,  treated  it  as  good  money,  and 
ordered  the  receiver,  Southali,  to  collect 
from  Goss  accordingly. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Albemarle.  That 
court,  b3'  its  decree  rendered  on  the  22d  of 
October  1860,  in  a  certain  chancery  cause 
therein  pending,  in  the  name  and  style  of 
"Figgatt,  guardian,  v.  McClun,  directed 
John  W.  Goss,  sheriff  of  Albemarle,  to  col- 
lect certain  bonds  filed  in  said  cause,  and 
deposit  the  net  proceeds  of  such  collections 
in  the  Albemarle  Insurance  Company's 
office,  to  the  credit  of  the  cause,  until  the 
further  order  of  the  court. 

No  report  of  his  action  under  this  order 
was  made  by  Goss  until  the  14th  of  May 
1866.  On  that  day  he  reported  that  he 
had  made  collections  under  the  order  of 
October  22d,  1860,  of  the  net  sum,  after 
deducting  commissions  and  other  charges, 
of  eight  hundred  and  forty-two  dollars  and 
thirteen    cents;    that   this    collection 

831  was  *made  on  the  5th  of  May  1862, 
and  that,  as  he  was  required  to  do  by 

said  decree,  he  made  application  to  the 
Albemarle  Insurance  Company  to  take  the 
amount  so  collected  on  deposit,  and  issue 
their  certicfiate  of  deposit  therefor ;  which 
the  said  company,  through  their  cashier, 
refused  to  do;  and  hence  the  money  was 
not  deposited  as  the  decree  aforesaid 
directed.  At  the  October  term  1866  the 
cause  came  on  again  to  be  heard  upon  the 
papers  formerly  read,  and  the  report  of 
John  W.  Goss,  late  sheriff  of  Albemarle, 
&c.  ;  on  consideration  whereof  the  said 
court  adjudged,  ordered  and  decreed,  that 
the  said  John  W.  Goss,  as  late  sheriff  of 
Albemarle,  should  pay  to  S.  V.  Southali, 
as  receiver,  thereby  appointed  by  the  court, 
the  sum  of  eight  hundred  and  forty-two 
dollars  and  thirty -eight  cents,  with  interest 
thereon  at  the  rate  of  six  per  centum  per 
annum  from  the  5th  day  of  May  1862  till 
paid. 


On  the  20th  of  January,  1869,  S.  V. 
Southali,  signing  his  name  as  *  'receiver  in 
Figgatt,  guardian,  v.  McClun,"  prepared 
and  signed  a  notice  in  writing,  addressed 
to  John  W.  Grods,  sheriff  of  Albemarle,  and 
his  sureties,  which  notice,  after  reciting 
the  execution  of  the  sheriff's  bond  by  Goss 
and  his  sureties,  and  after  reciting  the  de- 
cree of  the  Circuit  court  of  Albemarle, 
above  referred  to,  and  the  fact  that  of  the 
amount  decreed  to  be  paid  to  Southali,  re- 
ceiver, the  sum  of  $842.13  was  collected  by 
Goss  during  his  term  of  office  as  sheriff, 
commencing  on  the  1st  of  January  1861  and 
ending  on  the  1st  of  January  1862,  notified 
the  said  sheriff  and  his  sureties,  that  on 
the  3d  day  of  the  next  May  term  of  the  Cir- 
cuit court  of  Albemarle,  the  said  8.  V. 
Southali,  as  receiver  as  aforesaid,  would 
move  the  said  court  for  judgment  against 
them  for  the  sum  of  ninety  thousand  dollars 
(the  penalty  of  the  sheriff's  bond)  to  be 
discharged  by  the  payment  of  $842.13, 

832  with   six  *per  cent,   interest  thereon 
from  the  6th  of  May   1862    till    paid, 

subject  to  two  credits— $30  as  of  the  11th 
of  December  1867,  and  $20  as  of  the  18th  of 
February  1868*  and  costs. 

This  notice  was  executed  on  the  sheriff 
Goss  and  all  his  sureties  except  one.  Two 
of  the  parties  had  sixty  days  notice  before 
the  day  fixed  for  the  motion ;  others  more 
than  thirty  days;  and  all  of  them  more 
than  ten  days.  For  some  cause  the  motion 
was  not  finally  heard,  until  the  May  term 
of  the  court  in  the  year  1871,  when  a  judg- 
ment was  entered  against  the  sheriff  and 
his  sureties  (except  Branham,  upon  whom 
no  notice  was  served)  for  the  sum  of  $842.13, 
with  six  per  cent,  interest  thereon  from 
the  5th  of  May  1862  till  paid,  and  costs, 
subject  to  a  credit  of  $30  paid  11th  of 
December  1867  and  ;£20  paid  18th  of  Febru- 
ary 1868.  To  this  judgment  a  writ  of  error 
and  supersedeas  was  applied  for,  and 
awarded  by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  this  judgment. 

The  proceeding  against  the  sheriff  and 
his  sureties  was  a  proper  one,  and  the 
judgment  authorized,  under  the  40th  sec- 
tion of  ch.  49,  Code  of  1860,  which  is  in 
these  words:  **Of  judgments  on  certain 
motions  against  officers  and  their  depu- 
ties:" J  40.  '*If  any  officer  or  his  deputy 
shall  make  such  return  upon  any  order, 
warrant,  or  process,  as  entitles  any  person 
to  recover  money  from  such  officer  by 
action,  the  court  to  which,  or  to  the  clerk's 
office  of  which  such  return  is  made,  may, 
on  a  motion  on  behalf  of  such  person,  give 
judgment  against  such  officer  and  his  sure- 
ties, and  against  his  and  their  personal 
representatives,  for  so  much  principal  and 
interest  as  would,  at  the  time  such  return 
ought  to  have  been  made,  recoverable 

833  by  such  action,  with  interest  *thcre- 
on  at  the  rate  of  fifteen  per  centum 

per  annum  from  that  time  until  payment." 
This  section,  by  its  very  terms,   covers 
the  case  before  us.     The  decree  of  the  Cir- 
cuit court  of  Albemarle,  entered  on  the  22d 
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of  October  1860,  was  an  * 'order"  directing' 
the  sheriff,  John  W.  Goss,  to  make  certain 
collections,  and  deposit  the  net  proceeds  in 
the  Albemarle  Insurance  Company's  office, 
to  the  credit  of  the  cause.  The  return 
which  the  sheriff  made  upon  this  ''order,*' 
on  the  14th  of  May  1866  was  to  the  effect 
that  he  had  collected  the  money  in  May 
1862,  but  that  the  Albemarle  Insurance 
Company  refused  to  receive  it  on  deposit, 
and  that  it  was  still  in  his  hands.  Where- 
upon, the  court  directed  him  to  pay  it  over 
to  S.  V.  Southall,  receiver,  appointed  by 
the  court  in  the  same  decree.  Certainly 
the  parties  entitled  to  collect  the  fund 
could  have  recovered  it  by  action  against 
the  sheriff  and  his  sureties ;  and  this  sec- 
tion declares  that  "if  any  officer  shall  make 
such  return  upon  any  order  as  entitles  any 
person  to  recover  money  from  such  officer 
by  action,  the  court  may,  on  behalf  of  such 
person,  g^ive  judgment,"  &c.  The  motion 
was  in  this  case  properly  made  by  the  re- 
ceiver, who  was  to  receive  and  collect  the 
fund  on  the  behalf  of  the  parties  entitled 
to  it.  It  was  properly  made,  and  the  judg- 
ment authorized  under  the  section  referred 
to  (i  40,  ch.  49,  Code  of  1860.)  Under  this 
section  the  service  to  the  sheriff  and  his 
sureties  was  properly  executed,  as  ten  days 
notice  is  sufficient. 

The  court  is  further  of  opinion,  that  there 
was  no  error  in  giving  judgment  for  the 
full  amount  collected  by  the  sheriff,  instead 
of  its  scaled  value.  The  decree  directing 
the  collection  of  the  bonds,  iiled  in  the  suit 
of  Figgatt,  guardian,  v.  McClun,"  was 
entered  in  October  1860 ;  so  that  the  sheriff 
was  only  authorized  to  receive  a  sound  cur- 
rency. Nor  does  he  claim  that  he 
834  collected  it  in  any  *other  currency. 
His  report  is  silent  as  to  the  kind  of 
currency  he  received ;  and  the  presumption 
is,  he  collected  only  such  currency  as  the 
court  authorized  him  to  collect.  But  in 
point  of  fact  Confederate  currency,  on  the 
Sth  of  May  1862,  the  date  of  the  collection 
by  the  sheriff,  if  such  was  collected,  was 
of  equal  value  to  the  present  currency,  on 
the  dav  the  decree  was  entered  against 
him.     (October  1866. ) 

Upon  the  whole  case,  the  court  is  of 
opinion,  that  there  was  no  error  in  the 
judgment  of  the  Circuit  court  of  Albemarle, 
and  that  the    same  should  be  affirmed. 

Judgment  affirmed. 


8S5      *Crawford  &  als.  v.  Weller  &  als. 

September  Term,  1878,  Staunton. 
I.  Enforcenent  of  Judflrment  Liens— S«le  of  Land.*— In 

a  suit  broufirht  in  1858.  by  Judsrment  creditors  of  W 
for  the  sale  of  bis  lands  for  the  payment  of  their 
debts,  he  answers  and  consents  to  a  sale  before  an 
account  is  taken  of  the  priority  of  the  debts,  but 
an  account  is  ordered  at  the  same  time  the  land  is 

^Enforcement  of  Liens  on  Real  Property— Previous 
Accounting.— B\>r  a  collection  of  authorities  sustain- 
ing the  proposition  that  a  decree  for  the  sale  of 
land  to  enforce  liens,  without  first,  by  account  taken. 


decreed  to  be  sold.  The  land  is  sold,  and  though 
W  excepts  because  the  price  is  inadequate,  it  is 
confirmed.  The  account  is  taken,  showing  debts 
much  more  than  sufllcient  to  absorb  the  fund;  but 
the  report  is  recommitted  to  enquire  for  other 
debts.  W  then  removes  to  a  distant  county.  Sub- 
sequently, by  the  death  of  a  son.  W  becomes 
entitled  to  another  tract  of  land,  and  in  186S  the 
plaintiffs  file  their  petition,  asking  that  this  land 
may  be  sold  for  payment  of  their  debts.  Of  this 
petition  W  had  no  actual  notice,  and  does  not  then 
seem  tp  have  had  counsel  in  the  cause.  The  land 
is  sold  without  glTing  W  a  day  to  pay  the  debts, 
and  purchased  by  C,  who  pays  the  purchase  money, 
and  obtains  a  conveyance.  W  afterwards  applies 
by  petitions  and  cross-bill  to  have  the  sale  set  aside. 
Hsld: 

I.  Seme— Seme- PrevlousAcconntDlspensed  with.— 
W  having  consented  to  the  first  sale,  before  an 
account  of  his  debts  and  their  priorities  was 
taken,  and  not  having  withdrawn  that  consent, 
and  the  account  taken,  though  not  confirmed, 
showing  that  the  proceeds  of  both  sales  are  not 
sufllcient  to  pay  the  debts  of  W.  and  he  not  in  his 
petition  showing  errors  in  that  report,  or  that 
he  has  been  injured  by  the  sale  of  the  last  tract 
sold,  the  failure  to  have  an  account  of  his  debts 
and  their  priorities  before  that  sale,  is  not  good 
ground  for  setting  it  aside,  as  against  the  pur- 
chasers. 
8^  *a.  5ame— Same— Time  for  Redemption,  t— it  is 
not  per  84  error  to  decree  a  sale*of  land  to 
enforce  judgment  liens  without  giving  the 
debtor  time  to  redeem,  as  in  the  foreclosure  of 
mortgages,  though  such  a  practice  ought  in  gen- 
eral to  be  pursued,  but  as  W  does  not  show  he 

ascertaining  the  amounts  and  priorities  of  all  en- 
cumbrances thereon,  is  premature  and  erroneous, 
see  Schultz  v.  Hansbrough.  SSGratt  607.  and/(M><-no/«: 
Kendrick  v.  Whitney,  28  Gratt  646,  and  /oot-not«: 
Simmons  V.  Lyles,  27  Oratt  923,  smd  foot-note;  Horton 
V.  Bond,  28  Gratt  816.  and  foot-note.  See  also,  Effln- 
ger  V.  Kenney,  79  Va.  661 :  Adkins  v.  Edwards,  88  Va. 
900,  2  S.  E.  Rep.  486;  Anderson  v.  Nagle,  12  W.  Va. 
113;  McClaskey  v.  O'Brien,  16  W.  Va.  788;  Scott  v. 
Ludlngton,  14  W.  Va.  887;  Hill  v.  Morehead,  20  W.  Va. 
429;  Trimble  v.  Herold,  20  W.  Va  602;  Rohrer  v.  Trav- 
ers,  11  W.  Va  147. 

While  the  above  laid  down  proposition  is  the 
general  rule,  the  principal  case  is  an  exception  to 
this  rule  as  can  be  seen  from  reading  the  first  sub* 
head-note. 

tSnforcement  of  Judgment  Liens— Time  for  Redemp- 
tion.—In  regard  to  giving  the  debtor  a  day  to  redeem 
upon  a  decree  for  the  sale  of  land  to  enforce  a  lien,  a 
distinction  should  be  drawn  between  a  judgment 
lien  and  a  vendor's  or  mortgagor's  lien. 

The  rule  is  well  settled  that,  when  there  is  a  suit 
to  foreclose  a  mortgage,  in  decreeing  a  sale  of  the 
land,  it  is  necessary  to  give  a  day  for  redemption, 
and,  as  a  general  rule,  it  is  error  not  to  do  so.  2 
Min.  Inst.  (4th  Ed.)  S77.  And  this  is  also  the  case  in 
a  suit  by  the  vendor  to  enforce  his  lien  for  the  pur- 
chase money.  Kyles  v.  Talt,  6  Gratt.  44;  Wade  v. 
Greenwood,  2  Rob.  474;  Yancey  v.  Mauck,  16  Gratt. 
312;  Gross  v.  Pearcy,  2  Patt  &  H.  488. 

And.  in  such  cases,  it  is  error  to  give  an  indefinite 
time  for  redemption.    Turner  v.  Turner.  8  Munf.  66. 

But,  with  the  regard  to  suits  to  enforce  Judgment 
liens,  as  said  in  the  principal  case,  it  seems,  in  Vir* 
glnia,  that  it  is  not  error  per  ee  to  decree  a  sale  with* 
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has  sustained  any  damage  by  the  failure  to  do  it, 
it  is  not  ground  for  settinsr  a^lde  the  sale. 
3.  Same— Same— Payment  In  Confederate  Currency.— 
It  is  no  ground  of  complaint  on  the  part  of  W 
that  the  court  decreed  a  sale  of  the  land  for 
Confederate  money.  If  the  creditors  were  wiU- 
insr  to  receive  such  money  in  payment  of  debts 
due  before  the  war,  it  was  to  the  advantatre  of 
W,  that  it  be  so  sold.  And  the  creditors  allowing 
the  property  to  be  sold  for  this  money  without 
objection,  it  Is  not  for  them  afterwards  to  object 
to  receive  it  in  payment  of  their  debts.  • 
4.  Party  Served  with  Process  Taken  to  Be  Cogrnl- 
zant  of  Future  Proceedings.  —  w  having  been 
served  with  process  and  having  answered,  he 
continued  to  be  a  party  in  the  cause  during  all 
the  subsequent  proceedings.  The  petition  for 
the  sale  of  the  land  and  the  sale  were  proceed- 
ings in  the  cause,  and  W  must  be  taken  to  be 
cognizant  of  these  proceedinars.  And  there  not 
beinff  any  error  on  the  face  of  the  proceedings, 
the  purchasers  are  not  to  be  affected  by  any 
irregularities  not  apparent  on  their  face. 

In  March  1858,  John  Craun  and  others, 
creditors  by  judgment  of  Benjamin  Weller, 
filed  their  bill  in  the  Circuit  court  of 
Augusta  county,  against  said  Weller  and 
his  wife,  Hugh  W.  Sheffey,  trustee  in  a 
deed  executed  to  him  by  Weller  and  wife, 
and  the  creditors  secured  by  said  deed,  and 
others,  in  which,  after  setting  out  their 
judgments,  and  the  said  deed  of  trust,  they 
state  that  their  judgment  liens  have  prior- 
ity of  the  said  deed ;  and  they  charge  that 
it  is  fraudulent  as  to  them ;  that  all  the  per- 
sonal property  of  said  Weller  had  been  sold 
under  executions  issued  upon  former  judg- 
ments ;  and  that  the  rents  of  his  real  estate 

out  givinsr  time  to  redeem  if  the  debtor  does  not  show 
that  he  is  damaged.  See  Bart  Ch.  Pr.  (2d  Ed.)  1160 
But  it  seems  that  in  West  Virginia  no  distinction  is 
made  between  Judgment  liens  and  vendors' or  mort^ 
gagees'  liens.  The  rule  has  been  broadly  laid  down 
by  that  court,  that  it  Is  an  error  to  decree  a  sale  of 
land  without  giving  a  day  to  redeem  the  property 
by  paying  the  amount  charged  upon  it.  Wiley  v. 
Mahood,  10  W.  Va.  228.  This  case  bases  its  decisions 
on  Pecks  v.  Chambers,  8  W.  Va.  21«,  which  held 
that  a  decree  fot  the  sale  of  land  to  satisfy  a 
judgment  lien  should  give  a  day  to  the  defend- 
ant to  redeem  the  property  by  paying  the 
amount  charged  upon  it.  The  court,  in  Pecks 
V.  Chambers,  8  W.  Va-  216,  giving  Kyles  v.  Tait, 
6  Gratt.  44  (a  suit  to  enforce  a  vendors'  lien)  as 
authority  for  its  decision,  said:  **If  it  is  error  in 
decreeing  the  sale  of  lands  for  the  payment  of  pur- 
chase money  which  constitutes  a  lien  thereon,  to 
fail  to  give  in  the  decree  of  sale  a  day  to  the  defend- 
ant to  redeem  the  property  by  paying  up  the  amount 
charged  upon  it,  I  am  unable  to  see  why  it  is  not 
error  for  the  court  in  decreeing  a  sale  of  land  to 
pay  a  judgment  lien,  to  fail  to  give  in  the  decree  a 
day  to  the  defendant  to  redeem  the  land  by  paying 
up  the  amount  charged  upon  it.  I  am  not  disposed 
to  controvert  the  correctness  of  the  decision  in  6 
Gratt  44,  in  this  case;  but  feel  disposed  to  apply  and 
adopt  it,  as  I  think  there  should  be  uniformity  in 
the  practice,  in  this  respect,  in  cases  similar  in  prin- 
ciple." See  also.  Rose  v.  Brown,  11  W.  Va.  123,  and 
King  V.  Burdett  44  W.  Va.  561,  2B  S.  E.  Rep.   1010, 


would  not  pay  off  the  judgments  against  him 
in  five  years.  They,  therefore,  pray  for  a 
sale  of  the  real  estate  of  Weller,  and  the 
application  of  the  proceeds  of  sale  to  the 
satisfaction  of  their  debts,  and  for  general 

relief. 
837  *The  process  was  served  on  Weller 

and  the  other  defendants;  and  in 
June  1858,  he  filed  his  answer.  He  admitted 
the  plaintiffs'  claims,  and  that  all  his 
personal  property  had  been  sold  by  the 
sheriff.  He  admits  that  he  is  the  owner  of 
four  hundred  acres  of  valuable  land,  which 
he  had  conveyed  to  Sheffey  ift  trust  to  se- 
cure his  creditors,  and  among  others,  the 
plaintiffs.  He  says,  what  reasons  the  plain- 
tiffs have  for  all  their  captious  objections 
and  criticism  he  is  at  a  loss  to  conceive, 
when  all  they  had  to  do  was  to  say  they 
disclaimed  the  provisions  of  the  deed,  and 
asked  for  the  enforcement  of  their  original 
liens;  and  if  that  be  their  position  he 
might  object  to  their  bill  for  multifarious- 
ness. But  waiving  all  technical  objections, 
and  being  sincerely  anxious  that  his  prop- 
erty  shall  as  soon  as  practicable,  be  made 
available  to  the  payment  of  his  debts,  he 
will  set  up  no  objections  to  a  decree  for 
the  prompt  sale  of  his  property,  only  ask- 
ing that  it  may  be  sold  on  liberal  terms  as 
to  credit,  and  that  it  may  be  sold  all  to- 
gether or  in  two  parcels  as  may  be  deemed 
most  advisable. 

The  cause  came  on  to  be  heard  on  the  19th 
of  June  1858,  when,  with  the  consent  of  the 
defendant  Weller,  by  his  counsel,  and  of  the 
trustee  Sheffey,  in  person,  the  court  made  a 
decree  appointing  commissioners  to  sell  the 
tract  of  four*  hundred   acres   of   land,  as  a 

holding  it  an  error  to  make  a  decree  for  the  sale  of 
land  to  satisfy  a  judgment  lien  without  giving  the 
debtor  a  day  for  redemption. 

Some  cases  would  seem  to  indicate  that  the  West 
Virginia  courts  extend  this  rule,  i.  e.,  that  a  day  for 
redemption  must  be  given,  even  to  cases  where  there 
is  a  decree  for  the  sale  of  land  under  a  deed  of  trust. 
See  Rohrer  v.  Travers,  11  W.  Va.  146. 

But,  in  Watterson  v.  Miller,  42  W.  Va.  lOB.  24  S.  E. 
Rep.  579,  the  court  said:  "One  assignment  of  error 
by  Watterson  is  that  the  decree  does  not  give  the 
debtor  a  day  in  which  to  redeem  the  land  from  sale. 
That  is  a  technical  rule  which  requires  a  court  «► 
give  a  day  to  redeem  before  sale,  in  addition  to  the 
time  required  for  notice  of  sale.  It  ought  not  to  be 
applied  to  sales  under  trust  deeds,  as  a  trust 
deed  is  essentially  a  contract,  and  it  provides,  or 
the  law  provides,  for  a  sale  on  failure  of  pay- 
ment, without  day  for  redemption.  The  court 
has  no  right  to  give  Indulgence  when  the  parties 
have  provided  against  it,  as  it  violates  a  con- 
tract. Can  the  court  give  half  a  year  indulgence* 
That  might  greatly  injure  the  creditor.  The  time 
he  gave  is  out.  Can  you  enforce  further  indul- 
gence? You  cannot  fix  terms  of  sale  giving 
longer  credit  than  the  deed  of  trust  gives,  unless, 
perhaps,  where  older  liens  are  involved  in  the 
decree.  Wood  v.  Krebbs,  33  Gratt.  685;  Bart  Ch.  Pr. 
1065.  The  cases  in  this  state  were  cases  of  sales  for 
judgment  or  vendors'  liens,  except  Rohrer  v.  Trav- 
ers, 11 W.  Va.  146.  which  Involved  a  deed  of  trosL  and. 
also  other  liens.'* 
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whole  or  in  parcels,  as  upon  consultation 
with  the  parties  interested,  they  might 
deem  most  advisable,  upon  the  terms  of 
cash  for  enough  to  cover  expenses,  and  for 
the  balance  of  the  purchase  money  upon  a 
credit  of  one,  two  and  three  years. 

And  in  order  that  the  cause  might  be 
ready,  at  as  early  a  da3'  as  practicable,  a 
commissioner  of  the  court  was  directed  to 
ascertain,  state  and  report  an  account  of  the 
debts  and  their  priorities  chargeable  on  the 
proceeds  of  such  sale.  And  he  was  author- 
ized to  proceed  upon  four  weeks  publica- 
tion, &c. 

838  *The  commissioners   made   a  report 
of  the  sale  of   the  land,  shewing   the 

purchase  money,  after  deducting  the  ex- 
penses of  sale,  amounted  to  $12,200.27. 
And  Weller  filed  a  petition  seeking  to  set 
the  sale  aside  on  the  ground  of  inadequacy 
of  price.  But  it  was  eventually  confirmed ; 
and  two  lots  in  Mount  Sidney  were  directed 
to  be  sold. 

In  November  1859  commissioner  Harrison 
returned  his  first  report ;  and  the  debts  re- 
ported by  him  as  binding  the  fund,  amounted 
with  interest  to  the  date  of  his  report,  to 
$12, 145. 49.  To  this  report  there  were  two  ex- 
ceptions; and  the  court,  without  passing 
upon  them  recommitted  the  report  to  the 
commissioner  to  state  and  report  on  such 
other  matters  as  might  be  pertinent  to 
the  case. 

The  commissioner  made  another  report, 
which  was  recommitted  for  the  purpose  ex- 
pressed in  the  previous  order.  And  he  then 
made  a  third  report.  This  last  report  in- 
creases the  amount  of  the  liens,  previous  to 
the  deed  of  trust  to  Sheffey,  to  $16,531.56; 
and  the  whole  available  assets  according  to 
one  statement  are  $13,163.32,  and  according 
to  another  $13,076.21. 

There  seems  to  have  been  no  further  pro- 
ceedings in  the  cause  until  the  12th  of  June 
1863,  when  the  plaintiffs  filed  a  petition,  in 
which  they  state  that  I^emuel  Weller,  the 
son  of  Benjamin  Weller,  had  died  intestate 
owning  a  tract  of  land  in  Augusta  count3', 
and  leaving  a  widow  and  two  infant  chil- 
dren ;  that  these  children  had  since  died,  un- 
der the  age  of  twenty -one  years,  and  that 
Benjamin  Weller  had  thus  become  entitled 
to  the  land ;  and  the  same  was  liable  to  the 
lien  of  their  judgments.  That  the  widow 
of  Lremuel  Weller  was  entitled  to  dower  in 
the  land,  and  the  wife  of  Benjamin  Weller 
to  a  contingent  right  of  dower.  That  the 
rent  of  the   land   would   not  pay  the 

839  debts  in  five  years;  and   they  •there- 
fore ask  that  the   said   land   may  be 

sold ;  that  if  the  said  widow  of  Lemuel 
Weller  will  not  consent  that  her  dower  may 
be  sold,  and  she  paid  its  commuted  value, 
that  her  dower  in  kind  may  be  laid  off  to 
her.  And  they  ask  that  she  may  be  sum- 
moned to  show  cause,  if  any  she  can,  why 
the  said  prayer  should  not  be  granted. 

The  summons  was  issued,  and  Mrs.  Lem- 
uel Weller  appeared  and  filed  her  answer, 
stating  that  she  elected  to  have  her  dowef 
in  the  land  assigned  to  her. 

The  cause  came  on  again  to  be  heard  on 


the  15th  of  June  1863,  when  the  court  made 
a  decree  appointing  commissioners  to  lay 
off  Mrs.  Lemuel  Weller' s  dower,  and  ap- 
pointing other  commisisoners  to  sell  the 
land  subject  to  her  dower,  upon  a  credit  of 
one  and  two  years ;  but  with  the  privilege 
on  the  part  of  the  purchaser,  of  paying  the 
whole  purchase  money  in  cash,  upon  the 
confirmation  of  the  sale  by  the  court.  And 
Mrs.  Benjamin  Weller  was  authorized  to  re- 
linquish her  contingent  right  of  dower  in 
the  land,  and  to  receive  therefor  its  com- 
muted value ;  which  she  did. 

The  commissioners  to  lay  off  the  dower, 
and  those  to  make  the  sale,  made  their  re- 
ports. It  appeared  from  the  report  of  the 
latter  that  the  land  had  been  sold  as  pre- 
scribed in  the  decree,  and  that  James  W. 
Crawford  became  the  purchaser  of  the  land 
at  the  price  of  $22,610 ;  and  elected  to  pay 
the  whole  purchase  money  in  cash. 

The  commissioners  appointed  to  sell  two 
lots  in  Mount  Sidney  also  reported,  that 
they  had  sold  the  same  for  cash  to  Osbom 
D.  Ross,  for  $2,560. 

The  cause  came  on  again  to  be  heard  on 
the  4th  of  November  1863,  when  the  court 
made  a  decree  confirming  the  reports  and 
directing  the  purchasers,  after  paying  the 
commissioners  the  costs  and  expenses  of 
sale,  to  pay  the  whole  of  the  purchase  money 
due  from  them  into  the  Central  Bank 
of  Virginia  as  the  general  receiver 
840  *of  the  court,  to  the  credit  of  the 
cause.  And  when  the  purchase  money 
was  fully  paid  the  commissioners  who  sold 
the  same,  or  any  one  of  them,  should  con- 
vey the  same  to  them  respectively,  or  to 
such  persons  as  they  might  direct,  by 
proper  deeds,  with  special  warranty.  And 
the  court  not  at  this  time  considering  the 
reports  made  by  master  commissioner  Har- 
rison, and  it  being  suggested  that  there 
were  other  liens  not  yet  reported  on,  recom- 
mitted the  same  to  him  or  some  one  of  the 
commissioners  of  the  court,  with  instruc- 
tions to  convene  all  persons  in  interest 
before  him, by  advertisement  &c.,  and  ascer- 
tain the  amount  of  all  liens  on  the  property 
of  the  defendant  Weller,  whether  created 
by  mortgage,  trust,  judgment  or  otherwise, 
as  also  the  commuted  value  of  the  contin- 
gent right  of  dower  of  Catharine  Weller, 
wife  of  said  Benjamin  Weller,  in  the  land 
sold,  and  report  the  same  to  the  court. 

Upon  the  confirmation  of  the  reports  of 
the  sales  to  Crawford  and  Ross,  they  im- 
mediately paid  to  the  general  receiver  the 
purchase  money  of  the  property  purchased 
by  them,  and  the  commissioners  executed 
deeds  for  the  property ;  conveying  the  prop- 
erty purchased  by  Crawford  to  him,  and  F. 
M.  Young,  who  was  interested  with  him  in 
the  purchase.  Crawford  and  Young  in 
March  1866  sold  and  conveyed  the  land  to 
A.  P.  Beirne  for  $6,650,  and  in  May  1866 
Beirne  sold  and  conveyed  it  to  George  K. 
and  John  6.  Boag. 

Nothing  further  seems  to  have  been  done 
in  this  suit  un^-il  July  1866,  when  Benjamin 
Weller  filed  his  petition  in  the  cause,  in 
which  he  represents  himself  as  a  citizen  of 
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Barbour  county  in  West  Virginia.  He 
states  the  execution  of  his  deed  of  trust  to 
Sheffey,  the  institution  of  the  suit  by 
Craun  and  others  against  him,  the  proceed- 
ings in  the  case,  and  his  petition  to  have 
the  first  sale  made  set  aside:  and  says 

841  that  from  the   time  of   the  *confirma- 
tion   of  that  sale  in  July  1859,  he  was 

without  counsel  to  attend  to  his  interest  in 
the  cause ;  and  in  the  month  of  October  1859 
he  removed  from  the  county  of  Augusta  to 
Barbour  county,  in  West  Virginia,  where 
he  has  resided  ever  since ;  and  owing  to  the 
unsettled  condition  of  the  country  and  the 
impossibility  of  passing  through  the  ene- 
my's lines,  could  not  know  what  progress,  if 
any,  was  made  in  said  cause.  He  states 
the  death  of  his  son  Lemuel  Weller  in 
1862,  and  shortly  thereafter  his  children; 
and  in  the  spring  of  1864  his  widow  also 
departed  this  life.  He  refers  to  the  decree 
for  the  sale  of  the  land,  and  the  sale,  its 
confirmation  by  the  court,  the  payment  of 
the  purchase  money  and  the  conveyance  to 
the  purchaser ;  and  also  the  sale  and  the  con- 
firmation thereof,  and  the  conveyance  of 
the  lots  in  Mount  Sidney ;  and  the  failure 
of  the  court  to  act  upon  the  report  of  master 
commissioner  Harrison.  And  he  insists 
that  the  decree  directing  the  sale  of  the 
tract  of  land  and  the  Mount  Sidney  prop- 
erty are  erroneous ;  and  as  grounds  of  error 
assigns  the  following: 

1st.  An  account  should  have  been  taken 
of  the  amounts  of  the  debts  against  him, 
and  of  the  fund  arising  from  the  sale  of 
property ;  and  it  should  appear  by  some  ac- 
tion of  the  court,  that  the  fund  already 
created  was  insufficient  to  pay  the  debts. 

2d.  If  it  had  been  ascertained  that  a  bal- 
ance was  still  due  from  him,  time  should 
have  been  given  him  to  redeem ;  and  only 
upon  his  default  should  his  property  have 
been  sold. 

3d.  There  was  no  proof  that  the  rents  and 
profits  of  the  land  would  not  satisfy  the 
judgments  in  five  years. 

4th.  The  property  should  not  have  been 
sold,  and  Confederate  notes  received  in  dis- 
charge of  the  purchase  money. 

5th.  The  decree  for  the   sale  of   the 

842  land  cannot   stand.     *The   petitioner 
was   living   in  West  Virginia,  cut  off 

by  the  war  from  all  communications  by 
mail  or  otherwise ;  he  had  no  knowledge  of 
any  proceeding  against  said  land,  or  that 
there  had  been  a  decree  for  a  sale  or  a  sale 
thereof,  until  the  fall  of  1864.  He  was  no 
party  to  the  proceedings  by  which  it  was 
sold.  It  descended  to  him  long  after  the 
bill  was  filed,  and  of  course  was  not  put  in 
issue  by  it ;  and  he  was  not  made  a  party 
by  the  petition  filed  against  the  widow  of 
his  son  L/emuel.  No  supplemental  bill  was 
filed  against  him ;  no  order  of  publication, 
and  no  notice  served  upon  him.  Having 
been  no  part^  to  the  record,  so  far  as  it 
sought  to  subject  said  land  to  sale,  he  can- 
not be  bound  by  the  decree. 

For  these  and  other  reasons  that  may 
occur  to  the  court,  he  prays  that  the  said 
decree    may    be    reversed,    and     that    the 


sales  of  the  land  and  the  Mount  Sidney  lots 
may  be  set  aside  and  annulled.  And  if  the 
court  should  be  of  opinion  that  a  bill  of  re- 
view is  the  proper  mode  of  proceeding,  he 
asks  that  his  petition  may  be  so  treated, 
and  that  he  may  be  permitted  to  amend  it 
and  make  all  proper  parties,  and  have 
all  and  every  relief  to  which  he  might  be 
entitled  under  any  form  of  pleading. 

In  December  1866  the  court  gave  Weller 
leave  to  file  a  cross  bill  in  the  cause ;  and 
upon  his  motion  it  was  ordered  that  bis  pe- 
tition be  taken  as  such,  and  that  James  W. 
Crawford  and  F.  M.  Young,  and  the  plain- 
tiffs, be  made  parties  to  it. 

Crawford  and  Young  answered,  averring 
their  ignorance  of  any  thing  which  could 
injuriously  affect  their  rights  under  their 
purchase ;  that  they  had,  in  pursuance  of 
the  decree  confirming  the  sale,  paid  the 
purchase  money,  and  ubtained  a  conveyance 
of  the  land ;  had  been  put  in  possession  of 
it,  and  held  it  until  about  the  1st  of  March, 
1866,  when  it  was  sold  and  conveyed 

843  by  *them  to  Beirne    for  $6,650 ;   who 
had  since  sold   it  to  George  K.  and 

John  G.  Boag.  And  they  insist  that  as 
they  have  been  in  no  default  and  have  been 
guilty  of  no  impropriety  or  even  of  any 
irregularity,  they  are  entitled  to  be  pro- 
tected, whoever  else  may  suffer. 

In  March  1868  the  cause  was  removed  to 
the  Circuit  court  of  Rockingham  county, 
and  came  on  to  be  finally  heard  in  the  fol- 
lowing June,  when  the  court  held  that  there 
was  error  in  the  decree  for  the  sale  of  the 
tract  of  land  in  the  proceedings  mentioned, 
and  that  the  error  was  apparent  on  the  face 
of  the  record  of  the  cause,  and  decreed  that 
the  decree  of  the  15th  of  June,  1863,  direct- 
ing a  sale  of  said  land,  and  so  much  of  the 
decree  of  the  4th  of  November  1863  as  con- 
firms the  sale  and  directs  a  deed  to  be  ex- 
ecuted for  the  same,  be  set  aside  and 
annulled.  And  a  commissioner  was  directed 
to  take  the  account  directed  by  the  decree 
of  November  4th,  1863.  From  this  decree 
Crawford  and  Young  obtained  an  appeal  to 
this  court. 

Baldwin,    Cochran    and   Phillips,  for  the 
appellants. 
Fultz,  for  the  appellee. 

The  decree  rendered  on  the  18th  of  June 
1868,  setting  aside  the  sale  of  the  133  acres 
of  land,  is  clearly  right. 

1.  Benjamin  Weller  was  not  a  party,  nor 
had  he  an  opportunity  of  becoming  a  party, 
to  the  proceedings  so  hurriedly  rushed 
through  the  court. 

None  are  bound  by  a  decree,  who  are  not 
parties  to  the  suit.  Story's  EJq.  PI.  {  72, 
73,  75  and  76.  Baylor's  lessee  v.  Dejamette, 
13  Gratt.  152;  Hudgin  v.  Hudgin's  ex'or, 
6  Gratt.  320. 

2.  But  it  was  error  to  decree  a  sale  of  the 
land,   and  order  the   proceeds  to  be  brought 
into  court,  before  the  liens  and  their  prior- 
ities were  ascertained.     Cole's  admin- 

844  istrator    *v.    McRae,    6    Rand.    644; 
Buchanan   v.    Clark,    10    Grait.    164; 

laege  v.  Boissieux,  15  Gratt.  83. 


682 


23  GRATT. 


Crawford  &  ai^s.  v,  Wbi«i.br  &  ai,s. 


846.  846.  847 


3.  Caveat  emptor,  applies  to  all  judicial 
sales;  there  is  no  warranty  expressed  or 
implied.  The  Monte  AUegre,  9  Wheat.  R. 
616—5  Cond.  U.  S.  709 ;  Young  v.  McClung, 
9  Gratt.    336.     In   the   last    case   the  court 

.said,  it  is  the  duty  of  the  purchaser  at  a 
judicial  sale,  to  see  that  all  who  have  an 
interest  in  the  property  are  made  parties  to 
the  suit,  and  thereby  concluded  by  the  de- 
cree under  which  he  buys.  This  doctrine 
is  approved  in  Faulkner,  &c,  v.  Davis,  &c., 
18  Gratt.  651. 

4.  The  appellants,  Crawford  and  Young, 
cannot  claim  the  protection  afforded  pur- 
chasers, by  the  i  8,  ch.  178  of  the  Code. 
Six  months  not  having  elapsed  from  the 
rendition  of  the  decree  for  sale,  15  June  1863, 
to  the  sale,  30  July  1863,  there  must  be  res- 
titution of  possession  of  the  land  to  the 
appellee,  Weller.  Cooper  v.  Hepburn,  15 
Gratt.  551 ;  Dixon,  &c.  v.  McCue,  &c. ,  21 
Gratt.  373. 

5.  But  if  the  decree  of  the  15  June  1863, 
were  right  in  all  other  respects,  it  was 
erroneous  in  not  giving  to  the  appellee  a 
day  to  redeem. 

The  great  haste  and  eagerness  manifested 
by  the  parties,  and  tole.rated  by  the  court 
to  have  the  land  sold  for  worthless  currency, 
were  wholly  incompatible  with  the  princi- 
ples of  equity,  and  cannot  be  approved  of 
and  sanctioned  by  this  court. 

ANDERSON,  J.  James  W.  Crawford,  on 
the  30th  of  June  1863,  became  the  purchaser 
of  a  tract  of  one  hundred  and  thirty-three 
acres  of  land  in  the  county  of  Augusta,  of 
which  lyemuel  Weller  died  seized,  and  which 
descended  to  his  two  infant  children,  and 
by  their  death,  to  his  father  Benjamin 
Weller,  subject  to  the  dower  of  Margaret 
Weller,  the  widow  of  lyemuel.  The  land 
was  sold  subject  to  the  widow's  dower, 
845  which  had  been  laid  *off  to  her  by 
metes  and  bounds.  It  was  sold  by  com- 
missioners of  the  Circuit  court  of  Augusta 
county,  under  a  decree  of  said  court,  in  a 
suit  therein  depending  between  Craun  and 
others,  against  Benjamin  Weller,  and  was 
sold  at  public  auction  to  the  highest  bidder, 
and  brought  twenty-two  thousand  six  hun- 
dred and  ten  dollars,  in  Confederate  cur- 
rency. The  sale  was  reported  to  the  court, 
and  confirmed,  and  the  whole  of  the  pur- 
chase money  paid  down,  as  the  purchaser 
had  the  right  to  do  under  the  decree  of  sale ; 
and  a  deed  of  conveyance  was  made  by  the 
commissiopers  to  the  purchasers,  upon  the 
payment  of  the  purchase  money,  in  obedi- 
ence to  the  decree.  The  same  tract  of  land 
on  the  Ist  day  of  March  1866,  was  sold  and 
conveyed,  free  from  incumbrance,  (the 
widow  of  Lemuel  Weller  having  died  in  the 
meantime,)  by  the  said  Crawford,  and  f^. 
M.  Young,  R.  H.  Philips'  and  H.  M.  Bell, 
who  it  seems,  were  jointly  interested  with 
Crawford  in  the  purchase,  to  A.  Plunkett 
Beirne,  for  $6,650;  and  by  him  sold  again 
and  conveyed,  on  the  24th  of  May  following, 
to  George  K.  and  John  G.  Boag. 

On  the  17th  day  of  July  1866,  Benjamin 
Weller,  by  leave  of  the  court,  filed  a  petition 
in  the  said  suit  of  Craun  and  others  against 


him,  which  was  still  depending,  praying  a 
rehearing  of  the  decree  under  which  this 
tract  of  land  was  sold,  and  of  the  decree 
confirming  ^his  sale,  and  also  a  sale  of  a 
house  and  lots  in  Mount  Sidney,  made  by 
commissioners  H.  W.  Sheffey  and  N.  K. 
Trout,  under  a  previous  decree  in  the  same 
cause ;  at  which  sale  Osborn  D.  Ross,  being 
the  highest  bidder,  became  the  purchaser, 
at  the  price  of  $2,560  cash;  and  praying 
that  both  sales  may  be  set  aside  and  an- 
nulled. The  court  awarded  rules  against 
James  W.  Crawford  and  F.  M.  Young  to 
appear  and  show  cause  why  the  sale  to  them 
should  not  be  set  aside,  and   the  deed 

846  conveying  *the   land   to  them  should 
not  be  set   aside   and  annulled.     And 

at  a  subsequent  term,  on  the  4th  of  Decem- 
ber, on  motion  of  Benjamin  Weller,  leave 
was  given  him  to  file  a  cross  bill ;  and  it 
was  ordered  that  his  petition  should  be 
taken,  received  and  treated  as  a  cr^ss  bill, 
and  that  the  purchasers  of  the  one  hundred 
and  thirty-three  acre  tract,  James  W.  Craw- 
ford and  F.  M.  Young,  and  the  plaintiffs, 
judgment  creditors  of  said  Benjamin  Weller, 
the  executors  of  John  Craun,  dec'd,  and 
others,  be  made  defendants  to  the  said  cross 
bill,  and  be  compelled  to  answer  the  same ; 
and  summons  was  awarded  against  them. 
No  rule  or  summons  seems  to  have  been 
awarded  against  Ross,  the  purchaser  of  the 
Mt.  Sidney  property. 

Several  grounds  are  assigned  in  the  peti- 
tion for  setting  aside  these  sales,  and  the 
conve3'ances  made  in  pursuance  thereof, 
under  the  authority  of  the  decrees  of  the 
court.  The  first  is,  that  an  account  should 
have  been  taken  of  the  amounts  of  the  debts 
against  the  petitioner,  and  of  the  fund 
arising  from  the  sale  of  property ;  and  it 
should  appear  from  some  action  of  the  court,' 
that  the  fund  already  created  was  insuffi- 
cient to  pay  the  debts.  It  has  been  held  by 
this  court,  that  it  is  error  to  decree  a  sale 
of  real  estate  to  satisfy  debts,  before  the 
amount  of  the  debts  and  their  priorities  are 
ascertained.  The  object  of  the  rule  is  to 
secure  a  good  sale  of  the  property  bj*  pro- 
moting competition  at  the  sale.  But  the 
debtor  may  waive  this  right. 

This  suit  was  brought  by  judgment  cred- 
itors to  enforce  their  judgment  liens,  there 
being  no  personal  estate,  and  to  remove 
impediments  to  their  enforcement;  and  the 
debtor,  in  his  answer,  which  is  sworn  to  by 
him,  says,  "Waiving  all  technical  objec- 
tions," "being  sincerely  anxious  that  his 
property  shall  as  soon  as  practicable  be 
made  available  to  the  payment  of  his  debts, 
(he)  will   set    up   no   objections   to  a 

847  decree    for   the    prompt    sale  *of    his 
property,  only  asking   that  it  may  be 

sold  on  liberal  terms  as  to  credit,  and  that 
it  may  be  sold  altogether,  or  in  two  parcels, 
as  may  be  deemed  most  advisable.'*  Ac- 
cordingly, responsive  to  the  wishes  of  the 
defendant,  thus  expressed  in  his  answer, 
the  court  being  of  opinion  that  a  sale  of  the 
defendant's  real  estate  was  manifestly  for 
the  advantage  of  all  parties,  and  the  de- 
fendant  Weller    by    his   counsel,    and    his 
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trustee  Hugh  W.  Sheffey  in  proper  person, 
consenting,  without  undertaking  first  to 
adjust  and  settle  the  respective  rights  and 
priorities  of  the  trust  and  judgment  cred- 
itors, decreed  the  sale  of  the  defendant's  real 
estate,  his  home-place  and  the  Mount  Sid- 
ney property ;  saying  that  all  such  matters 
as  to  the  respective  rights  and  priorities  of 
the  parties,  Ac,  **will  hereafter  be  adjusted 
upon  the  bringing  in  of  the  report  herein- 
after directed. "  *'And  in  order  that  this 
cause  may  be  ready  at  as  early  a  day  as 
practicable  to  be  promptly  disposed  of,'* 
the  decree  further  directed,  an  account  to 
be  taken  by  a  master  commissioner,  showr 
ing  the  amounts  and  priorities  of  the  debts 
chargeable  on  the  proceeds  of  said  sale, 
whether  by  mortgage,  by  the  trust  deeds 
aforesaid,  by  the  deed  to  the  defendant 
Sheffey,  or  by  judgments;  and  that  he 
report  said  account  to  the  court. 

Master  Commissioner  Harrison,  who 
stated  these  accounts,  made  several  reports 
to  the  court.  His  last  report,  dated  October 
25th,  1860,  to  which  there  seems  to  be  no 
exception,  shows  that  the  liens  on  Weller's 
real  estate,  which  were  superior  to  the 
Sheffey  trust,  amounted  to  $16,531.56,  whilst 
the  whole  available  assets  did  not  exceed 
$13,163.32;  showing  a  deficiency  of  assets 
of  $3,378.24,  to  pay  the  debts  which  had  a 
priority  over  the  debts  secured  by  the 
Sheffey  trust ;  that  is,  the  3d  and  4th  class 
of  those  debts,  the  1st  and  2d  class  having 
a  higher  security  than  the  deed  of 
P48  trust,  and  being  included  *in  the 
$16,531.56.  The  master  was  well  jus- 
tified in  saying,  that  it  was  therefore  need- 
less for  him  to  report  the  debts  which 
depended  on  that  deed  of  trust  as  their 
security.  But  in  a  previous  report  he  had 
stated  those  debts ;  to  which  statement  of 
his  report  there  was  no  exception,  and 
which  is  shown  to  be  correct  by  the  deed  of 
trust  itself.  That  statement  shows,  that 
the  debts  of  the  3d  class  secured  by  said 
deed,  amounted  to  $10,262,  and  the  4th  class 
to  $2,190;  making  together  $12,452.  Add  to 
this  sum  $3,378.24,  the  deficiency  of  assets, 
to  pay  the  debts  which  had  priority  to  the 
deed  of  trust,  and  we  have  $15,830.24  of 
debt,  which  the  proceeds  of  the  sales  were 
short  of  paying ;  and  this  sum  must  have 
been  greatly  swollen  by  an  accumulation  of 
interest.  The  record  does  not  show  the 
amount  of  judgments,  subsequent  to  the 
deed  of  trust,  alluded  to  by  the  commis- 
sioner. If  this  report  of  the  commissioner 
can  be  relied  on,  it  shows  an  indebtedness 
at  the  date  of  the  decree  for  the  sale  of  the 
one  hundred  and  thirty-three  acre  tract, 
not  provided  for  by  the  previous  sale,  vastly 
exceeding  the  value  of  that  tract  and  the 
Mount  Sidney  house  and  lots  combined. 

Can  this  report  of  the  master  be  relied 
on?  It  not  having  been  excepted  to  by  the 
defendant  Weller,  or  by  the  creditors,  there 
seems  to  be  no  reason  why  it  could  not  be 
relied  on  to  show  the  extent  of  the  in- 
debtedness not  provided  for  by  the  previous 
sale,  unless  the  act  of  the  court  recommitting 
it    forbids.     The    reason    assigned    by    the 


court,  in  its  decree  of  the  4th  of  November, 
1863,  for  recommitting,  to  wit :  that  it  had 
been  suggested  "that  there  are  liens  not 
yet  reported  on,**  does  not  indicate  an  im- 
pression that  the  master  had  overstated  the 
amount  of  indebtedness,  or  that  the  court 
had  any  doubt  (when  the  decree  of  sale  of 
the  one  hundred  and  thirty-three  acre  tract 
was  made)    that   the  debts  to  be  pro- 

849  vided  *for  amounted   to   the  sum  in- 
dicated   by    the    report.       It    rather 

implies  that  the  court  was  apprehensive 
that  there  were  other  debts  not  reported  on. 
The  petitioner,  then,  was  in  gpreat  error 
when,  in  his  petition  or  cross  bill,  he  says: 
**The  report  of  master  commissioner  Har- 
rison, while  he  brings  the  interest  up  to 
the  1st  of  November  1859,  makes  the  whole 
indebtedness  of  your  petitioner  $13,022  24." 
But  the  petitioner  or  plaintiff  in  the  cross 
bill,  does-  not  even  now  point  to  any  errors 
in  said  report  of  the  commissioner,  or  take 
any  exceptions  thereto.  And  supported  as 
it  Is  by  the  evidence  in  the  record,  and 
acquiesced  in  by  all  the  parties  to  the  suit; 
and  as  the  plaintiff  in  the  cross  bill  had  in 
his  answer  to  the  original  bill  expressly 
waived  all  technical  rights,  and  avowed  a 
desire  that  his  property  should  be  sold  for 
the  payment  of  all  his  debts,  and  consented 
to  the  first  decree  for  the  sale  of  his  prop- 
erty before  the  amount  and  priorities  of  the 
debts  were  ascertained;  and  never  after- 
wards withdrew  his  waiver;  and  after  the 
amount  of  the  debts  and  their  priorities 
were  sufficiently  ascertained  by  the  report 
of  a  master  commissioner,  to  show  that  the 
sales  made  in  1863  were  necessary  to  pay 
the  balance  of  debts  not  provided  for  by 
the  previous  sale,  and  no  exception  taken 
to  that  report,  we  cannot  say  that  for  this 
cause  the  court  erred  in  decreeing  the  sale, 
especially  as  the  petitioner  does  not  show 
now  that  there  was  any  error  in  that  report, 
that  he  was  not  owing  the  debts  for  which 
his  land  was  sold,  or  that  he  has  been  dam- 
aged in  any  way  by  the  sale  of  his  property 
at  an  inadequate  price. 

The  last  sales  were  decreed,  in  accordance 
with  what  seems  to  have  been  adopted  by 
the  court,  as  the  proper  procedure,  with  the 
consent  and  approval  of  all  parties  to  as- 
certain the  exact  amount  of  the  fund  for 
payment  of  debts,  and  then  ascertain,  or 
pari  passu  ascertain  the  exact  amount  of 
debts  and  their  priorities ;  and  then  to 

850  distribute  the  fund,  according  to  the 
right  of  each  creditor  to   participate. 

And  to  this  end  the  funds,  as  they  were 
collected,  were  directed  to  be  placed  in  the 
hands  of  the  receiver  of  the  court,  where 
they  would  be  under  its  control  and  ready 
for  distribution  whenever  the  full  amount 
of  the  debts,  and  *the  exact  rights  of  each 
creditor  were  known.  And  hence,  upon  the 
suggestion  that  there  were  other  debts 
which  had  not  been  reported,  so  intent  was 
the  court  to  carry  out  his  plan  of  meting 
out  to  each  creditor  exact  justice  in  the  dis- 
tribution of  the  fund,  that  he  recommitted 
the  report  to  the  master,  to  enquire  if  there 
were  not  other  debts  and  liens  beside  those 
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which  he  has  reported  on,  instead  of  mak- 
ing a  distribution  of  the  fund  at  that  term 
of  the  court.  Now  to  carry  out  this  plan, 
which  in  its  inception  had  been  assented  to 
by  the  debtor,  and  that  assent  never  with- 
drawn, it  was  necessary  to  sell  the  defend- 
ant's tract  of  one  hundred  and  thirty-three 
acres,  which  had  become  vested  in  him 
during-  the  pendency  of  the  suit,  and  to 
which  the  judgment  liens  attached,  as  soon 
as  he  became  invested  with  the  title,  just 
as  effectually  as  they  did  to  the  real  estate 
he  owned  when  the  judgments  were  ren- 
dered. And  it  was  necessary  that  this 
property  should  be  sold,  that  the  exact  fund 
for  payment  of  debts  might  be  known  in 
Older  to  a  proper  distribution,  a  mode  of 
procedure  to  which  the  defendant  had  as- 
sented in  the  beginning.  If,  however,  it 
was  error,  it  was  not  such  an  error  as  would 
affect  the  purchaser.  In  Daniel  &  al.  v. 
Lreitch,  13  Gratt.  195,  210,  J.  Moncure,  in 
whose  opinion  the  other  judges  concurred, 
says,  ^4t  is  the  business  of  a  purchaser  at 
a  judicial  sale,  to  see  that  all  the  persons 
who  are  necessary  to  convey  the  title  are 
before  the  court,  and  that  the  sale  is  made 
according  to  the  decree.  But  he  will  not 
be  affected  by  error  in  the  decree,  such  as 
not  giving  an  infant  a  day  to  show 
851  cause,  in  cases  in  ^^which  a  day  ought 
to  be  given ;  or  decreeing  a  sale  of 
land  to  satisfy  judgment  debts  without  an 
account  of  personal  estate.'*  A  fortiori  he 
will  not  be  affected  by  the  error  of  decree- 
ing a  sale  without  an  account  of  the  amount 
or  priority  of  debts,  if  it  appear  that  a  sale 
was  necessary. 

2d.  With  regard  to  the  2d  assignment  of 
error  by  petitioner,  we  are  not  aware  that 
it  is  per  se  error  to  decree  the  sale  of  prop- 
erty to  enforce  judgment  liens  without  giv- 
ing him  time  to  redeem,  as  in  the  foreclosure 
of  mortgages.  We  think  that  such  a  prac- 
tice ought  in  general  to  be  pursued;  and 
where  it  is  not,  and  the  debtor  shows  that 
he  has  been  damaged  unjustly  by  its  not 
being  pursued,  we  are  not  prepared  to  say 
that  it  would  not  be  good  ground  for  setting 
aside  the  proceeding.  But  in  this  case  the 
petitioner  has  not  shown  that  ke  was  dam- 
aged by  it. 

3d.  As  to  the  3d  objection,  we  think  it 
does  abundantly  appear  from  the  record, 
that  the  rents  of  the  land  would  have  been 
very  inadequate  to  pay  the  petitioner's  large 
indebtedness  in  five  years. 

4th.  Tbe  objection  that  the  ^operty  was 
sold  for  Confederate  money.  That  was  an 
objection  which  the  creditors  were  more 
interested  in  urging  than  the  debtor.  If 
they  were  willing  to  receive  Confederate 
money,  in  payment  of  ante-bellum  debts 
due  them  by  the  petitioner,  it  was  to  his 
advantage  that  his  property  should  be  sold 
for  Confederate  money.  And  the  creditors 
standing  by,  and  allowing  the  property  to 
be  sold  for  Confederate  money,  to  pay  their 
debts,  without  objection,  it  would  not  lie 
in  their  mouths  afterwards  to  object  to 
receive  it  in  payment  of  their  debts. 

5th.  The   fifth    and    last    assignment    of 


error   and   ground  of  objection  to  the  sale, 

is,    that    the   petitioner  was  not  a  party  to 

the    proceeding,    and  is  not  therefore 

852  bound  by  it.  *He  was  a  partv  to  the 
suit,  as  the  record  shows.  The  sub- 
poena was  sued  out  against  him,  and  was 
served  upon  him.  He  was  made  a  defend- 
ant by  the  plaintiff's  bill,  and  answered 
the  bill,  and  consented  in  his  proper  person 
to  the  sale  of  his  property  without  delay, 
or  the  observance  of  technicalities,  for  the 
payment  of  his  debts.  He  appeared  also  by 
counsel,  and  consented  to  a  decree  for  the 
sale,  before  the  amounts  and  priorities  of 
the  debts  were  ascertained  and  settled, 
being  content  to  await  the  ascertainment  of 
the  exact  amount  of  the  fund  he  would  have 
for  the  payment  of  debts  by  an  actual  skle 
of  his  property,  before  the  rights  of  the 
several  creditors,  in  its  apportionment  and 
distribution,  should  be  determined.  After 
the  sale  was  made  under  the  consent  decree, 
he  resisted  its  confirmation,  upon  the 
ground  that  the  sale  was  improperly  con- 
ducted, and  the  prox>erty  was  sacrificed,  or 
sold  for  an  inadequate  price,  in  his  absence, 
attending  to  an  important  suit  which  he 
had  in  Kentucky ;  and  from  which,  if  he 
had  been  successful,  he  hoped  to  get  money 
enough  to  pay  all  his  debts.  The  record 
shows  that  in  this  attempt  to  set  aside  the 
sale,  which  he  vigorously  prosecuted,  he 
was  not  unrepresented  by  counsel;  and 
though  Mr.  Sheffey  may  have  ceased  to  act 
as  his  counsel,  he  had  other  counsel  retained 
for  his  defence,  who  appeared  on  his  behalf. 
But  he  failed  in  his  purpose  to  set  aside  the 
sale;  and  having,  perhaps,  been  disap- 
pointed in  his  expectations  from  Kentucky, 
and  knowing  that  his  property  in  Augusta 
was  very  inadequate  for  the  payment  of  his 
debts,  he  resolved  to  remove  to  a  remote 
part  of  the  State,  and  to  leave  the  suit  and 
his  Augusta  property  in  the  hands  of  the 
court,  to  be  disposed  of  as  might  be  deemed 
best,  as  far  as  it  would  go  in  the  payment 
of  his  debts.  As  we  have  seen,  the  proceeds 
of  the  sale  which  had  been  made  of  his 
property,  were  very  inadequate  to  the  pay- 
ment  of  his  debts,    and   that  it  was 

853  *necessary  to  execute   the   decree  for 
the  sale  of   the   Mt.  Sidney  property, 

which  had  been  made  with  his  consent,  and 
also  to  decree  the  sale  of  another  tract  of 
land,  which  he  then  owned,  in  order  to 
raise  a  fund  sufficient  for  the  payment  of 
his  debts.  By  the  petition  of  the  creditors 
the  fact  was  brought  to  the  knowledge  of 
the  court,  that  he  was  the  owner  of  this 
tract  of  land,  and  that  the  same  was  sub- 
ject to  their  judgment  liens;  and  the  court 
was  asked  to  decree  its  sale  also.  This 
court  cannot  perceive  that  a  court  of  equity 
had  not  the  same  jurisdiction  in  this  suit, 
to  enforce  the  judgment  liens  against  the 
land  in  question,  that  it  had  to  enforce  the 
liens  which  had  attached  when  the  suit  was 
commenced.  The  object  of  the  suit  was  to 
enforce  the  judgtnent  liens,  not  against 
any  particular  tract  of  land,  but  against 
all  the  real  estate  of  the  debtor  to  which 
the    liens   attached.     It  was  to  enforce   the 
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liens  wherever  and  whenever  they  attached. 
And  the  lien  having  attached  to  this  land, 
during  the  pendency  of  the  suit  to  enjforce 
it,  did  not  require  that  the  relief  prayed 
for  in  the  original  bill  should  be  varied.  It 
was  supplemental  matter,  brought  to  the 
notice  of  the  court  by  petition,  virtually 
involved  in  the  issues  made  by  the  original 
bill,  and  perfectly  consistent  with  the  relief 
prayed  for.  It  is  not,  therefore,  a  supple- 
mental suit.  The  whole  record  constitutes 
but  one  cause ;  and  one  replication  and  one 
cause  are  to  be  set  down  for  hearing.  Stor. 
Eq.  Plead.  {  332.  And  the  plaintiff  in  this 
cross  bill,  or  petition  for  a  rehearing,  being 
before  the  court  as  a  party  defendant,  must 
be  taken  to  be  cognizant  of  this  proceeding. 
If  he  could  not  be  present  in  person,  he 
could  be  by  counsel,  as  the  record  indicates 
he  was  in  this  case ;  and  if  he  was  not,  it 
was  because  he  did  not  choose  to  be.  And 
if  he  has  sustained  any  loss  by  it,  it  is 
more  equitable  that  he  should  bear  it,  than 

that  it  should  be  thrown  upon  inno- 
854      cent  purchasers,  *under  the  decree  of 

the  court,  who  had  no  knowledge  of 
any  irregularity,  (the  record  exhibiting 
none,)  who  honestly  purchased  at  a  fair 
sale,  which  was  confirmed  by  the  court,  paid 
the  purchase  money,  complied  with  all  the 
terms  imposed  by  the  court,  and  received  a 
conveyance  of  the  title.  In  the  case  referred 
to,  supra,  J.  Moncure,  after  stating  the 
doctrine  before  recited,  says:  **A  fortiori 
he  (the  purchaser)  will  not  be  affected  by 
any  imperfection  in  the  frame  of  the  bill, 
if  it  contain  sufficient  matter  to  show  the 
propriety  of  the  decree." 

In  this  case,  if  the  purchaser  had  looked 
to  the  record,  he  would  have  seen  that  all 
the  persons  who  are  necessary  to  convey  the 
title  were  before  the  court ;  that '  the  sale 
was  made  according  to  the  decree ;  and  that 
it  was  in  the  power  of  the  court  to  make 
him  a  good  title  to  the  land.  If  there  were 
any  irregularities  in  the  proceedings,  they 
were  matters  which  concerned  the  parties 
to  the  suit ;  they  did  not  aifect  him ;  and  of 
them,  he  not  being  a  party  to  the  suit,  can- 
not be  held  to  have  been  cognizant,  or 
bound  to  have  taken  notice.  He  gave  what 
was  then  considered  a  high  price  for  the 
land,  in  Confederate  money;  which,  al- 
though now  worthless,  was  then  the  only 
currency  in  the  country,  and  had  a  well 
known  purchasing  power.  He  paid  the 
whole  of  the  purchase  money  into  the  hands 
of  the  general  receiver  of  the  court,  as  di- 
rected by  the  decree,  and  received  from  the 
court  a  deed  conveying  to  him  the  title; 
and,  if  the  money  was  suffered  to  lie  in 
bank,  until  it  has  perished,  it  is  not  his 
fault.  He  was  not  answerable  for  any  dis- 
position which  the  court  might  have  made 
of  the  purchase  money.  Daniel  &  al.  v. 
Leitch,  (supra,)  and  Brown  v.  Wallace,  4 
Gill.  &  Johns.  R.  479.  His  contract  was 
complete  and  executed ;  and  under  it  he  took 
possession  of  his  land.  After  a  lapse  of 
three  years,  and  after  the  purchaser 
had     sold     and     conveyed     the     land     to 


855  ^another,  with  general  warranty,  and 
received     the   largest  portion  of  the 

purchase  money,  and  it  had  been  again 
sold  to  another  innocent  purchaser,  the 
plaintiff  in  this  cross  bill  files  his  petition 
in  this  same  suit,  wherein  he  was  a  defend- 
ant, for  a  rehearing ;  and  seeks  to  set  aside 
the  sale  and  to  annul  the  purchaser's  title, 
without  even  offering  to  refund  to  him  a 
dollar  of  his  purchd,se  money ;  assigning  as 
his  only  excuse  for  his  delay  in  inaugu- 
rating the  proceeding,  that  he  had  removed 
to  a  remote  part  oi  the  State  during  the 
pendency  of  the  suit,  and  that  a  war  broke 
out,  which  cut  him  off  from  all  communica- 
tion with  the  court,  although  that  war  had 
terminated  more  than  a  year  before  hi^  pe- 
tition was  filed.  He  asks  the  court  to  undo 
what  it  has  deliberately  done ;  to  divest  the 
plaintiff's  title,  and  the  title  of  innocent 
purchasers  from  him,  without  showing  that 
he  did  not  owe  the  debts  for  which  his  land 
was  sold,  or  that  the  land  was  not  bound 
for  them,  or  that  the  land  was  sold  for  an 
inadequate  price,  or  that  there  was  any 
unfairness  in  the  sale,  or  that  any  injustice 
or  injury  was  done  him  by  decreeing  the 
sale,  or  even  that  he  will  be  benefited  by 
setting  it  aside.  The  court  is,  therefore,  of 
opinion  to  reverse  the  decree  of  the  Circuit 
court  of  the  18th  of  June  1868,  so  far  as  it 
sets  aside  and  annuls  the  decree  of  the  15th 
of  June  1863,  directing  a  sale  of  said  land, 
and  so  much  of  the  decree  of  November  4th, 
1863  as  confirms  the  sale  and  directs  a  deed 
to  be  executed  for  the  same ;  to  dismiss  the 
appellees  cross  bill,  as  to  the  appellants,  at 
his  costs ;  and  to  remand  the  cause  for  pro- 
ceeding to  be  had  therein  to  a  final  decree. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

The  decree  was  as  follows : 

The  court  having  maturely  considered  the 
transcript  of  the  record  of  the  decree 

856  aforesaid,    and    the     arguments    *of 
counsel,    is   of  opinion,    for  reasons 

stated  in  writing  and  filed  with  the  record, 
that  there  is  no  error  in  the  decree  of  the 
15th  day  of  June  1863,  directing  the  sale  of 
the  tract  of  133  acres  of  land,  which  can 
affect  the  rights  of  the  purchasers  under 
said  decree ;  nor  in  the  decree  of  November 
4,  1863,  which  confirms  the  sale  and  directs 
a  deed  to  be  executed  to  the  purchasers.  It 
is  therefore  considered  that  the  decree  of 
the  18th  of  June  1868,  so  far  as  it  sets  asidt 
and  annuls  the  said  decree  of  the  15th  of 
June  1863,  and  so  much  of  the  said  decree 
of  the  4th  of  November  1863  as  confirms 
the  sale  made  under  the  decree  aforesaid, 
and  directs  a  deed  to  be  made  to  the  pur- 
chaser, be  reversed  and  annulled;  that  the 
appellees  petition  or  cross  bill,  as  against 
the  appellants,  be  dismissed  at  his  costs; 
that  the  cause  be  remanded  to  the  said  Cir- 
cuit court  of  Rockingham  county  for  further 
proceedings  to  be  had  therein,  in  order  to  a 
final  decree;  and  that  the  appellants  be 
allowed  their  cost  incurred  in  the  prosecu- 
tion of  their  appeal  aforesaid  here,  out  of 
any    fund   in   said  Circuit  court  applicable 
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to  the  claims  of  the   creditors  who  are  ap- 
pellees. 

All  which  is  ordered  to  be  certified  to  the 
said  Circuit  court  of  Rockingham  county. 

Decree  reversed. 


857  *Sexton  v.  Crockett  &  als. 
September  Term,  1878,  Staunton. 

Absent,  Staples,  J.* 

I.  Appeal  from  Decree— Umttations—QuMre.— A  final 
decree  in  a  cause  was  made  in  October  1888.  On 
the  5tb  of  October  1971  an  appeal  from  this  decree 
was  allowed  by  a  judffe  of  the  Court  of  Appeals. 
The  petition  with  the  Indorsement  was  filed  with 
the  cleric  on  the  0th  of  the  same  month,  and  the 
appeal  bond  Is  dated  the  86th  of  April  1871.  Quare: 
If  the  appeal  was  barred  by  the  statute  limiting 
appeals. 

a.  Judicial  5ale-Partles  Absent— Sale  Set  Aside.— In  a 
suit  by  creditors  for  the  sale  of  the  land  of  their 
debtors,  a  decree  is  made  with  their  consent,  for 
the  sale,  but  the  sale  made  is  set  aside,  and  the 
land  rented  out  After  this  one  of  the  debtors 
dies  in  testate,  leaylnsr  heirs.  Then  another  decree 
is  made,  reTiviuff  the  suit  asrainst  his  administra- 
tor, and  directing  a  «dt-0/a<;to«  asrainst  the  heirs; 
and  with  the  consent  of  the  parties  before  the 
court,  commissioners  are  directed  to  execute  the 
previous  decree  of  sale.  They  sell  and  the  sale  is 
confirmed,  and  the  purchase  money  beiuff  paid  a 
conveyance  is  ordered  and  made,  and  this  is  con- 
firmed. These  decrees  and  the  sale  having*  been 
made  when  the  heirs  were  not  before  the  court, 
the  decrees  are  erroneous,  and  these  and  the  sale 
must  be  set  aside. 

In  March   1860   Kent,    Paine  and   Kent, 
David  Sexton  and  a  number  of  others,  cred- 
itors by  judgment  of   Stephen   S.    Crockett 
and  Robert  J.  Crockett,    partners  under  the 
style  of  S.  S.  Crockett   Sl   Son,  insti- 

858  tuted  a  suit  in  ^equity  in  the  Circuit 
court  of  Wythe  county,    against  them 

and  another,  to  subject  certain  real  estate 
belonging  to  8.  S.  Crockett  and  son,  to  the 
satisfaction  of  their  judgments.  In  October 
1860  a  decree  was  made  appointing  a  com- 
missioner to  sell  the  property,  upon  terms 
and  in  the  mode  stated  in  the  decree,  and 
in  May  1861  ne  made  his  report  of  the  sale, 
which  being  excepted  to  was  set  aside,  and 
commissioners  were  directed  to  rent  out  the 
property. 

On  the  11th  of  October  1862,  the  court 
made  a  decree  in  which  it  is  stated  that 
Robert  J.  Crockett  had  departed  this  life 
intestate  and  unmarried,lcaTing  the  defend- 
ant Stephen  S.  Crockett,  Isabella  C.  Brown, 
wife  of  Wm.  Brown,  and  the  children  of 
Charles  H.  and  Jane  A.  Sauffley  of  unknown 
number  and  names,  his  heirs  at  law,  by 
consent  as  well  of  the  plain tifCs  as  of  David 
A.  Whitman,  administrator  of  said  Robert 
J.  Crockett,  deceased,  the  cause  stands  re- 
vived against  said   administrator,  and  it  is 

*Jui>oB  Staples  had  been  counsel  in  tke  cause. 
See  decision  of  principal  case  as  to  the  stay  law 
discussed  in  Rosrers  v.  Strother,  87  Oratt.  417. 


ordered  that  a  scire  facias  issue,  &c.,  to 
revive  the  same  against  the  said  Brown  and 
wife  and  the  children  of  Charles  H.  and 
Jane  A.  Sauffley.  And  it  appearing  to  the 
court  that  a  favorable  season  has  arrived 
for  executing  the  decree  of  sale,  made  in 
the  cause  at  the  October  term  1860,  by  con- 
sent as  well  of  the  plaintiff  as  of  the  de- 
fendant Stephen  S.  Crockett,  and  all  other 
defendants  now  before  the  court,  it  is  fur- 
ther decreed  that  Joseph  W.  Caldwell  and 
Wm.  H.  Boiling,  or  either  of  them,  carry 
into  effect  said  decree  of  October  term  1860, 
so  far  as  the  said  decree  orders  a  sale  of  the 
property  therein  mentioned,  in  the  manner 
and  upon  the  terms  therein  prescribed. 

A  sale  of  the   property   having  been  re- 
ports, and  the  priority   of  the   plaintiff's 
debts  fixed,  on  the  13th  of  May  1863  the  court 
made  a  decree  confirming  the  sale,  and  the 
purchaser  desiring  to  pay  the  whole  of 

859  the   purchase  ^money,    Caldwell    was 
appointed   a   receiver   to   collect   the 

whole  of  the  purchase  money  in  Confederate 
States  Treasury  notes;  and  after  paying 
costs  of  suit,  apply  the  balance  to  the  pay- 
ment of  the  plaintiffs'  debts  in  the  order  of 
priority  previously  established.  And  when 
all  the  purchase  money  was  paid,  then 
Caldwell  was  directed  to  convey  the  f)roperty 
to  the  purchaser:  And  it  was  further  or- 
dered that  if  any  of  the  creditors  refused  to 
receive  payment  of  his  debt  in  Confederate 
States  Treasury  notes,  the  receiver  was  to 
invest  the  amount  of  such  debts  in  any 
manner  he  may  deem  prudent,  pursuant  to 
the  provisions  of  the  act  of  assembly  passed 
March  5th,  1863 ;  and  report,  &c. 

In  October  1863  Caldwell  made  his  report 
stating  the  debts  he  had  paid,  and  that  he 
had  made  a  deed  with  special  warranty  to 
the  purchaser  of  the  property.  And  he  re- 
ported that  the  whole  debt  of  the  plaintiff 
David  Sexton  amounting  to  $1,100.16,  was 
tendered  to  him  in  either  Confederate  States 
Treasury  notes  or  in  seven  per  cent.  Con- 
federate States  bonds;  and  being  by  him 
refused,  $1,000  thereof  was  as  directed  by 
the  decree,  invested  in  said  bonds,  leaving 
$100  which  could  not  be  so  invested. 

The  cause  came  on  to  be  finally  heard  at 
the  October  term  1863,  when  the  court  con- 
firmed the  report,  discharged  the  receiver 
from  all  further  responsibility  on  the  pay- 
ment of  the  balance  of  the  $100,  and  directed 
that  the  bonds  remain  filed  with  the  papers 
of  the  cause,  subject  to  be  withdrawn  by 
said  Sexton.  'And  there  remaining  nothing 
more  to  be  done  in  the  cause,  it  was  ordered 
to  be  stricken  from  the  docket. 

On  the  25th  of  September  1871,  Sexton 
presented  his  petition  for  an  appeal  in  the 
case,  to  one  of  the  judges  of  this  court,  who 
by  his  endorsement  dated  the  5th  of  Octo- 
ber 1871,  allowed  it:  the  petition  with 

860  the   endorsement  *was  filed  with  the 
clerk  on  the  9th  of  the   same  month  ; 

and  the  appeal  bond  is  dated  April  26th, 
1872. 

Kent  and  Caldwell,  for  the  appellant. 
J.  W.  Sl  J.  P.  Sheffey,  for  the  appellee. 
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BOULDIN,  J.  A  preliminary  question 
has  been  discussed  at  the  bar  in  this  case, 
and  will  be  first  considered,  viz:  whether 
the  appeal,  when  applied  for,  was  barred 
by  the  statute  of  limitations. 

The  decree  was  rendered  on  the  10th  of 
October  1863,  and  the  appeal  was  not  allowed 
until  the  5th  day  of  October  1871,  being- 
eight  years,  less  five  days,  after  the  decree 
was  pronounced.  The  law  in  force  when 
the  decree  was  rendered,  limited  appeals  to 
five  years;  that  in  force  when  the  appeal 
was  granted,  limited  appeals  to  two  years ; 
so  that  under  either  limitation,  the  appeal 
was  barred,  unless  protected  by  some  legis- 
lative saving  or  exception.  Is  there  any 
such  saving?    I  think  there  is. 

Without  relying  on  the  ordinance  of  the 
Virginia  convention  of  1861,  ordaining  a 
stay  law,  and  suspending  during  its  opera- 
tion the  statutes  of  limitation,  it  will  be 
seen  that  the  Legislature,  at  its  session  of 
1865-6,  by  the  act  of  March  2d,  1866,  entitled 
*^an  act  to  preserve  and  extend  the  time  for 
the  exercise  of  certain  civil  rights  and  rem- 
edies,*' Sess.  acts  p.  191,  enacted,  **that  the 
period  between  the  seventeenth  day  of  April 
1861  and  the  passage  of  this  act,  shall  be 
excluded  from  the  computation  of  the  time 
within  which,  by  the  terms  or  operation  of 
any  statute  or  rule  of  law,  it  may  be  nec- 
essary to  commence  any  action  or  other 
proceeding,  or  to  do  any  other  act  to  pre- 
serve or  to  prevent  the  loss  of  any  civil 
right  or  remedy,"  Ac,  &c.  The  period 
thus  excluded  from  computation,  is  further 
extended,  in  cases  of  appeal,  'Ho  six  months 
after  a  supreme  court  of  appeals  shall 
861  be  *organized  under  the  present  gov- 
ernment." Under  the  operation  of 
this  law,  which  is  very  clear  and  compre- 
hensive in  its  terms,  the  statute  of  limita- 
tions was  suspended  from  a  time  long 
anterior  to  the  rendition  ot  the  decree  in 
this  case  down  to  a  period  of  rather  more 
than  six  months  after  the  passage  of  the 
act ;  for  a  court  of  appeals  was  in  fact  duly 
organized  very  soon  thereafter;  so  that  the 
limitation  did  not,  under  the  operation  of 
that  law,  begin  to  run  against  this  appeal 
sooner  than  the  last  mentioned  date.  Still, 
as  that  date  certainly  accrued  before  the 
end  of  the  year  1866,  and  as  by  the  act  of 
the  2d  day  of  March  1867,  Sess.  acts  1866-7, 
the  right  of  appeal  was  limited  to  two  years, 
and  the  appeal  was  not  allowed  until  Octo- 
ber 5,  1871,  it  would  still  be  barred  unless 
protected  by  some  other  legislative  saving. 
Is  there  such  other  saving?  I  am  of  opinion 
that  there  is. 

On  the  same  day  on  which  the  saving  act 
first  above  mentioned  was  passed,  there 
was  enacted  by  the  same  Legislature,  an- 
other law  of  grave  interest  and  importance 
to  the  people  of  Virginia.  I  allude  to  the 
act  known  as  the  stay  law,  Sess.  acts  1865-6, 
ch.  69,  p.  180.  The  purpose  and  effect  of 
the  two  laws  thus  passed  on  the  same  day, 
were  wholly  dissimilar.  The  former  had 
relation  almost  exclusively,  to  time  which 
was  passed,  and  its  relation  to,  and  effect 
upon,  existing  and  accruing  rights ;  whilst 


the  latter  was  in  all  respects  prospective. 
The  object  of  the  former  was  merely  to 
exclude  from  the  computation  of  the  period 
of  limitation  the  time  during  which  a  deso- 
lating war  was  raging,  and  during  a  tem- 
porary disorganization  of  courts  of  justice 
consequent  thereon.  The  exclusion,  there- 
fore, as  the  war  was  over,  embraced  no  time 
after,  but  was  necessarily  limited  to  the 
date  of  the  act,  extended  for  a  few  months 
longer  to  reach  the  case  of  a  disorganized 
court.     And  the  second  section  of  the 

862  act    *confirmed   certain    acts    of   the 
Confederate   Legislature,    passed   for 

the  same  purpose. 

The  purpose  and  effect  of  the  stay  law, 
on  the  other  hand,  was  essentially  different. 
Its  purpose  was  to  prevent  the  sacrifice  of 
the  property  of  the  citizen,  by  sales  under 
execution,  in  the  impoverished  condition 
of  our  people,  and  to  save  them  from  the 
expenses  of  law  suits,  as  far  as  practicable, 
by  discouraging  litigation.  But  as  indul- 
gence to  the  debtor  might  become  hazardous 
to  the  interest  of  the  creditor,  by  exposing 
his  claim  to  the  bar  of  limitation,  it  became 
necessary  to  make  some  provision  by  which 
indulgence  might  be  extended  with  safety 
to  the  creditor;  and  to  effect  this,  the 
seventh  section  of  the  stay  law  provided 
as  follows: 

''The  period  during  which  this  act  shall 
remain  in  force  shall  be  excluded  f^rom  the 
computation  of  time  in  which,  by  the  oper- 
ation of  any  statute  or  rule  of  law,  it  may 
be  necessary  to  commence  any  proceeding 
to  preserve  or  prevent  the  loss  of  any  right 
or  remedy."  This  provision  is  rather  more 
extensive  than  the  mischief  to  be  prevented 
required ;  but  it  is  very  clearly  in  further- 
ance of  the  main  objects  of  the  law,  viz: 
the  prevention  of  a  sacrifice  of  property  by 
sales  under  execution,  and  the  suppression 
of  litigation.  It  rendered  indulgence  to  the 
debtor  safe  to  the  creditor,  so  far  as  lapse 
of  time  might  be  involved ;  and  it  will  be 
observed  that  its  practical  operation  com- 
mences exactly  when  that  of  the  other  act 
may  be  said  in  the  main  to  end,  namely, 
the  passage  of  the  act.  The  one  provides, 
in  the  main,  for  the  exclusion  of  time  which 
is  already  past ;  the  other  wholly  for  the 
exclusion  of  time  yet  to  come ;  an^  is  lim- 
ited only  by  the  duration  of  the   act   itself. 

This  seventh   section,    I  repeat,  was  evi- 
dently   intended    to    protect    every    person 
who,    in    deference    to   the   spirit   of 

863  *the  act,  should,    during  its  existence 
as  a  law,  forbear  the  assertion  of  any 

legal  right,  including,  of  course,  the  im- 
portant right  of  appeal  to  the  Supreme 
court.  An  appeal  to  that  court  is  not  only 
a  legal  proceeding,  but  one  of  the  most  im- 
portant and  expensive  character,  and  comes, 
in  my  opinion,  directly  within  the  letter 
and  spirit  of  the  law.  To  make  this  more 
clear  I  refer  to  the  9th  section  of  the  stay 
law,  which  amends  and  makes  part  of  the 
law,  the  sixth  section  of  the  act  of  January 
23d  1865,  as  amended  by  the  act  of  June 
23d,  1865,  but  repeals  in  terms  the  residue 
of   that   act,    except  as   to   the  counties  of 
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Accomack  and  Northampton  and  the  city 
of  Norfolk.  There  is  the  same  savings  in 
substance  in  that  section  as  in  the  seventh ; 
but  in  terms  which,  to  my  mind,  preclude 
argument.  They  are  as  follows :  *  *Nor  shall 
the  time  during  which  this  act  is  in  force 
be  computed,  in  any  case,  in  which  the 
statute  of  limitation  may  come  in  question. " 
The  law  of  which  this  6th  section  consti- 
tuted a  part,  is  rex>ealed  by  the  stay  law  of 
1866;  but  the  6th  section,  with  the  saving 
aforesaid,  is  retained  and  amended,  and 
made  a  part  of  the  9th  section  of  the  said 
stay  law  of  1866.  The  two  savings  explain 
each  other,  and  are,  in  my  opinion,  the 
same  in  effect. 

I  have  dwelt  at  greater  length  than  mig^t 
seem  necessary  on  the  provisions  and  effect 
of  the  act  to  preserve  certain  civil  rights 
and  remedies,  and  of  the  stay  law,  because 
it  has  been  supposed  by  some  that  the  sav- 
ing clauses  of  the  latter  have  no  reference 
to  cases  of  appeal ;  but  that  these  .are  ex- 
clusively provided  for  by  the  former  act.  I 
'have  endeavored  to  ^how,  and  think  I  have 
shown,  that  this  is  a  mistake;  that  the 
class  of  cases  provided  for  by  the  two  laws 
is  essentially  different  and  distinct;  and 
that  the  practical  effect  of  the  saving  in  the 

stay  law  begins,  and  was  intended  to 
864      begin,    *exactly   where    that    of    the 

other  ends.  The  stay  law  on  its  face 
provides  that  it  shall  remain  in  force  until 
the  first  of  January  1868;  but  by  act  of 
March  2d,  1867,  Sess.  acts  1866-7,  chap.  297, 
p.  726,  the  5th  section  of  the  act  was  so 
amended  as  to  extend  its  operation  to  the 
1st  of  January  1869,  down  to  which  time, 
under  the  effect  of  the  section  already  re- 
ferred to,  the  operation  of  the  acts  of  limi- 
tation was  suspended.  But  we  have  seen 
that  before  that  time,  the  period  of  limita- 
tion in  cases  of  appeal  had  been  reduced  to 
two  years ;  and  more  than  two  years  elapsed 
between  the  first  of  January  1869  and  the 
allowance  of  the  appeal.  That  is  certainly 
so ;  but  before  two  years  had  expired  from 
the  first  of  January  1869,  viz :  on  the  5th 
day  of  November  1870,  it  was  enacted  by 
the  General  Assembly  that  the  time  from 
the  26th  January  1870  to  the  passage  of  that 
act,  shall  be  excluded  from  the  computation 
of  the  two  years  aforesaid ;  and  deducting 
that  time,  the  appeal  in  this  case  was  al- 
lowed within  the  time  prescribed  by  law. 
Sess.  acts,  1870-1,  p.  554. 

But  it  has  been  contended  that  the  amend- 
atory acts  of  1867  and  1870,  substituting  a 
X>eriod  of  two  years'  limitation  instead  of 
five,  in  cases  of  appeal,  writ  of  error  and 
supersedeas,  operate  as  a  repeal  of  the  sav- 
ing clauses  of  the  stay  law.  It  is  very  true 
that  these  amendatory  acts  were  passed 
after  the  passage  of  the  stay  law ;  but  they 
do  not  expressly  repeal  the  saving  clauses 
of  that  act,  nor  indeed  do  they  in  terms 
make  the  slightest  reference  to  them.  If 
the  saving  clauses  of  the  latter  act  be  re- 
pealed by  these  amendatory  acts,  it  can 
only  be  by  implication ;  and  that  implica- 
tion can  only  arise  in  such  a  case,  by  abso- 
lute repugnancy   and  irreconcilable  conflict 


between    the   two   laws.     In   such  case  the 

last  law  must  of  course  stand,  and  the  prior 

law  is  repealed.     But  if  there   be   not   such 

repugnancy   and  conflict;  if   by   any 

865  *fair    and    reasonable    construction, 
both  laws  can  stand  together,  although 

relating  to  the  same  subject  matter,  a  repeal 
of  the  prior  law  will  not  be  implied.  Sedg- 
wick on  Statutory  and  Constitutional  Law, 
pp.  121  to  128  inclusive,  and  authorities  cited. 
Mr.  Sedgwick  says:  *'It  is  laid  down  as  a 
rule,  that  a  general  statute  without  nega- 
tive words,  will  not  repeal  the  particular 
provisions  of  a  former  one,  unless  the  two 
are  Irreconcilably  inconsistent."  And  he 
goes  on  to  say,  that  ^^the  reason  and  phi- 
losophy of  the  rule  is,  that  when  the  mind 
of  the '  legislator  has  been  turned  to  the 
details  of  a  subject  and  he  has  acted  upon 
it,  a  subsequent  statute  in  general  terms, 
or  treating  the  subject,'*  (the  same  sub- 
ject,) *4n  a  general  manner,  and  not  ex- 
pressly contradicting  the  originkl  act,  shall 
not  be  considered  as  intended  to  affect  the 
more  particular  or  positive  previous  provi- 
sions, unless  it  is  absolutely  necessary  to 
give  the  latter  act  such  a  construction  in 
order  that  its  words  shall  have  an3'  meaning 
at  all."  The  writer  then  refers  to  and  con- 
siders the  class  of  cases  in  which  a  prior 
statute  is  repealed  by  implication,  and  con- 
cludes as  follows: 

* 'But  though  it  is  thus  clearly  settled  that 
statutes  may  be  repealed  by  implication, 
and  without  any  express  words,  still  the 
leaning  of  the  courts  is  against  the  doctrine, 
if  it  be  possible  to  reconcile  the  two  acts  of 
legislature  together.  It  must  be  known, 
says  Lord  Coke,  that  for  as  much  as  acts 
of  parliament  are  established  with  such 
gravity,  wisdom  and  universal  consent  of 
the  whole  nation  for  the  advancement  of 
the  Commonwealth,  they  ought  not  by  any 
strained  construction,  out  of  the  general 
and  ambiguous  words  of  a  subsequent  act, 
to  be  abrogated:  Sed  hujus  modi  statuta, 
tanta  solemnitate  et  prudentia  edita,  (as 
Fortescue  sx>eak8,  ch.  18,  folio  21,)  ought 
to  be  maintained  and  supported  with  a 
benign  and  favorably  construction.  So,  in 
this  country,  on  the   same  principles, 

866  *it  has  been  held,    that  laws  are  pre- 
sumed to  be  passed  with   deliberation 

and  with  full  knowledge  of  all  existing  ones 
on  the  same  subject ;  and  it  is  therefore  but 
reasonable  to  conclude  that  the  legislature 
in  passing  a  statute,  did  not  intend  to  in- 
terfere with,  or  abrogate  any  prior  law  re- 
lating to  the  same  matter,  unless  the 
repugnancy  between  the  two  is  irreconcila- 
ble; and  hence  a  repeal  by  implication  is 
not  favored.  On  the  contrary,  the  courts 
are  bound  to  uphold  the  prior  law,  if  the 
two  acts  may  well  subsist  together. ' ' 

This  is  the  rule  of  law  as  laid  down  by 
Mr.  Sedgwick,  even  in  cases  where  the  two 
acts  refer  plainly  to  the  same  subject  mat- 
ter. But  such  is  not  the  fact  with  the  two 
acts  under  consideration.  They  not  only 
do  not  refer  to  the  same  subject  matter,  but 
in  their  scope  and  effect  are  essentially 
separate  and  distinct.     The   saving  clauses 
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in  the  stay  law  are  not  in  any  sense  or  to 
any  extent,  statutes  of  limitation.  They 
only  prescribe  a  rule  of  computation  of  time 
to  apply  to  an  abnormal  state  of  the  coun- 
try, and  which,  during  that  state,  shall 
apply  to  all  statutes  of  limitation  whatso- 
ever, without  distinction.  This  rule  of 
computation  is  in  perfect  harmony  with  all 
statutes  of  limitation,  whether  existing  at 
the  date  of  its  enactment,  or  passed  there- 
after. It  does  not  interfere  with  or  alter 
in  the  slightest  degree,  the  period  of  limi- 
tation. It  only  established  a  mode  of  com- 
putation, by  which  the  period  of  limitation 
may  be  ascertained.  The  amendatory  stat- 
utes, on  the  other  hand,  have  nothing  to  do 
with  the  computation  of  time.  They  only 
amend  a  section  of  a  pre-existing  law  pre- 
scribing a  period  of  limitation,  changing 
by  the  amendment,  a  previous  limitation 
of  five  years  to  two  years,  and  saying  noth- 
ing at  all  about  the  rule  of  computation ; 
but  leaving  the  section  as  amended  to  be 
treated  as  a  section  of  the  original  act, 
subject  to  all  the  rules  of  construction 
867  and  computation  *to  which  that  act 
is  subject.  The  several  acts,  instead 
of  being  in  conflict,  are,  in  my  opinion,  in 
perfect  harmony  with  each  other ;  and  of 
course,  the  former  is  not  under  such  cir- 
cumstances repealed  by  the  latter. 

But  another  question  arises  on  the  facts 
of  this  case  touching  the  question  of  limi- 
tation. By  the  statutes  in  force  when  this 
appeal  was  allowed,  the  period  within  which 
a  petition  for  appeal,  &c.  could  be  presented, 
and  that  within  which  the  appeal  must  be 
perfected,  were  the  same.  In  each  case  the 
limitation  was,  as  a  general  rule,  as  it  now 
is,  two  years  from  the  date  of  the  judgment 
or  decree.  Now  it  appears  from  the  certifi- 
cate of  the  clerk  of  this  court,  ib  this  case, 
that  the  appeal  was  not  perfected  by  the 
execution  of  bond  as  required  by  law  until 
the  26th  of  April  1862,  three  years,  three 
months  and  twenty-six  days  after  the  date 
of  the  decree  appealed  from,  and  more  than 
six  months  after  the  expiration  of  the  pe- 
riod, within  which  alone  was  it  lawful  for 
this  court  to  award  an  appeal.  In  that  state 
of  facts  the  appeal  would  necessarily  be  dis- 
missed, but  for  a  rather  incautious  proviso 
in  the  section  limiting  the  time  in  which 
appeals  may  be  perfected,  not  found  in  the 
section  limiting  the  right  of  appeal.  By 
the  former,  being  the  17th  section  of  ch. 
182  of  Code  of  1860,  as  amended  by  the  act 
of  June  23d,  1870,  Sess.  acts  1869-70,  ch. 
171,  p.  224,  after  prescribing  a  limitation 
of  two  years  from  the  date  of  the  judgment 
or  decree,  to  the  issuing  of  process  on  any 
appeal  therefrom,  it  is  enacted  that  ^'the 
appeal,  writ  of  error  or  supersedeas  shall  be 
dismissed  whenever  it  shall  appear  that 
two  years  have  elapsed  since  the  said  date, 
before  the  record  is  delivered  to  such  clerk, 
or  before  such  bond  is  given  as  is  required 
to  be  given  before  the  appeal,  writ  of  error 
or  supersedeas  takes  effect:  provided  how- 
ever, that  section  twenty-six  of  chapter  one 
hundred  and  eighty-two  of  the  Code 
868      of  *1860,  instead  of  this  section,  shall 


remain  in  full  force,  and  apply  to  cases 
in  which  the  appeal,  writ  of  error  or 
supersedeas  may  be  to  any  judgment  or 
decree  rendered  before  the  passage  of  this 
act. ' '  There  is  no  such  proviso  in  the  3d 
section  of  the  same  act  in  relation  to  the 
time  in  which  a  petition  for  appeal  most 
be  presented  to  the  court  of  appeals  or  the 
judges  thereof >  nor  in  the  act  aforesaid  of 
November  5th,  1870,  amending  the  same; 
and  thus  in  many  cases,  as  in  this  case,  a 
striking  incongruity  between  the  acts  will 
be  presented.  But  the  proviso  in  the  17tfa 
section  is  too  plain  and  imperative  to  be 
disregarded,  and  it  must  be  enforced.  Lex 
ita  scripta  est ;  and  it  is  not  competent  to 
this  court,  by  construction,  to  amend  or 
repeal  it.  By  the  26th  section  of  chapter 
182,  of  Code  of  1860,  which  in  this  respect 
is  the  law  of  this  case,  the  limitation  is 
five  years  instead  of  two,  being  in  fact  the 
same,  with  the  limitation  at  that  time,  to 
the  right  of  appeal ;  and  five  years  not  hav- 
itig  yet  elapsed  since  the  first  day  of  Janu- 
ary 1869,  when  the  statute  of  limitation 
commenced  running,  the  appeal,  in  my 
opinion,  was  regularly  perfected,  and  is 
properly  before  us. 

This  brings  us  to  the  consideration  of  the 
propriety  of  the  decree  appealed  from.  That 
decree,  and  the  previous  decree  of  the  13th 
of  May  1863,  confirming  the  sale  of  real 
property,  and  ordering  the  same  to  be  con- 
veyed to  the  purchaser, .  were  made  in  the 
absence  of  important  and  essential  parties 
whose  interest  appears  on  the  face  of  the 
record.  It  appears  on  the  face  of  the  decree 
of  October  11, 1862,  that  Robert  J.  Crockett, 
one  of  the  original  defendants  in  the  suit 
below,  and  joint  and  equal  owner  with  his 
co-defendant  8.  8.  Crockett,  died  pending 
the  suit,  unmarried  and  intestate,  leaving 
his  brother  the  said  8.  8.  Crockett,  a  sister 

Isabella  C.  Brown,  wife  of  William  H. 
869      Brown,  and   the  children  *of  Charles 

H.  and  Jane  A.  8auffley,  of  unknown 
names  and  number,  his  only  heirs  at  law 
and  distributees.  These  persons  were  or- 
dered by  the  decree  last  mentioned  to  be 
brought  before  the  court  by  scire  facias  and 
proper  proceedings  thereon,  yet  without 
awaiting  the  execution  and  return  of  the 
scire  facias  or  other  proceedings,  the  court, 
by  the  same  decree,  by  consent  of  the  par- 
ties before  the  court,  ordered  a  sale  of  the 
property;  which  was  made  and  confirmed 
by  the  court,  without  any  return  of  scire 
facias  executed  or  evidence  of  publication 
against  the  heirs  and  distributees  aforesaid 
of  Robert  8.  Crockett,  and  without  further 
notice  of  them.  In  this,  there  was  manifest 
error.  It  is  unnecessary,  at  this  day,  to 
cite  authority  for  the  familiar  proposition, 
that  in  a  court  of  equity  all  persons  must 
be  made  parties  who  have  a  material  inter- 
est in  the  cause.  *'A11  persons  materially 
interested  in  the  subject  of  controversy 
ought  to  be  made  parties  in  equity ;  and  if 
they  are  not,  the  defect  may  be  taken  ad- 
vantage of  either  by  demurrer  or  by  the 
court  at  the  hearing."  Clarke  v.  hong,  4 
Rand.  451.     But  as  I  have   already  said,  it 
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is  needless  to  cite  authority  for  a  proposition 
so  familiar  and  well  established.  Nor  is  it 
necessary  to  cite  authority,  for  the  proposi- 
tion, which  is  really  the  same,  that  in  a 
proceeding  to  charge  the  lands  of  the  de- 
fendant, if  he  die  testate  or  intestate  pend- 
ing the  controversy,  there  can  be  no  further 
proceeding  against  the  lands  of  the  decedent 
until  his  heirs  at  law  or  devisees,  as  the 
case  may  be,  shall  be  brought  before  the 
court.  It  was  error,  therefore,  in  this  case, 
to  confirm  the  sale,  dispose  of  the  proceeds 
of  the  real  estate  sold,  and  strike  the  case 
from  the  docket,  without  having  all  the 
heirs  of  Robert  S.  Crockett  before  the  court. 
They  should  be  brought  before  the  court 
and  allowed  the  option  of  assenting  to  or 
resisting  the  confirmation  of  a  sale  so 
870  irregularly  *made.  I  am  of  opinion, 
therefore,  that  the  two  last  decrees 
entered  in  the  cause  should  be  reversed  and 
annulled,  with  costs  to  the  appellant ;  and 
that  the  cause  be  remanded  to  the  Circuit 
court  to  be  further  proceeded  in,  in  accord- 
ance with  this  opinion. 

ANDERSON,  J.,  concurred  in  the  opinion 
of  Bouldin,  J.,  throughout.  On  the  question 
of  the  limitation  of  the  appeal.  Christian, 
J.,  dissented,  upon  the  ground  that  the  act 
of  March  2,  1866,  entitled  **an  act  to  pre- 
serve and  extend  the  time  for  the  exercise 
of  civil  rights  and  remedies,"  contained 
the  only  saving  applicable  to  appeals,  Ac, 
to  the  court  of  appeals.  He  thought  the 
appeal  was  too  late. 

Judge  Moncure  also  dissented,  on  the 
question  of  the  limitation  of  the  appeal,  on 
the  ground  that  as  to  appeals,  the  7th  sec- 
tion of  the  stay  law  was  repealed  by  impli- 
cation ;  and  therefore  the  appeal  was  too 
late. 

All  the  judges  concurred  in  the  opinion 
that  the  decree  should  be  reversed,  and  sent 
back  for  want  of  proper  parties.  * 


Decree  reversed. 


871 


*Forrer  v.  Coffman  &  al. 

September  Term,  1878,  Stannton. 


I.  Arbitration— Sealed  Award.*— Arbitrators  are  re- 
quired to  return  their  award  by  a  certain  day 
under  their  hands  and  seals.  They  prepare  their 
award;  and  the  day  before  they  are  required  to 
return  it.  one  of  them  hands  it  to  the  counsel  of 
the  plaintiff.  He  sees  that  they  have  omitted  the 
seals,  and  he  returns  it  to  them,  and  requests  that 
they  will  add  the  seals  and  insert  the  word  '*seal'.' 
in  the  body  of  the  instrument.  This  they  do,  and 
then  deliver  it  on  the  day  to  which  they  are  limited 
by  the  submission.    The  award  Is  valid. 

a.  Saoie— Same— Parties  Bound.— The  submission  is 
made  of  matters  in  controversy  in  a  suit  by  M 
affainst  F  &  C.  late  partners,  on  a  claim  against 
the  partnership.  F  alone  is  the  party  to  the  sub- 
mission, and  binds  himself  to  perform  it,  and  the 
award  is  that  F  shall  pay  to  M,  &c.  The  fact  that 
C  is  not  named  In  the  award  Is  no  objection  to  it. 

♦See  collection  of  cases  in  foot-note  to  Willougrhby 
V.  Thomas,  24  Gratt  521;  Portsmouth  v.  Norfolk  Co., 
SI  Oratt.  727.  and  foot-note. 


He  is  not  bound  by  it,  having  been  no  party  to  the 
submission. 

3.  5ame— Award  Entered  as  the  Judffment.— The  sub- 
mission providing  that  the  award  shall  be  entered 
as  the  judgment  of  the  court,  when  so  entered  it 
is  the  Judffment  In  the  cause,  and  settles  all  the 
matters  involved  in  the  action;  and  it  was  not 
necessary  that  the  award  on  its  face  should  dis- 
pose of  the  action. 

4.  Same— Intareal— The  arbitrators  miffht  properly 
allow  interest  upon  the  ascertained  present  value 
of  rents  to  become  due. 

8.  Jurisdiction  of  County  Court— Presumption.— it  not 

appearing  in  the  record  whether  the  term  of  the 
county  court  at  which  the  award  was  entered  as 
the  Judffment  of  the  court,  was  a  quarterly  or 
monthly  term,  it  must  be  presumed  by  the  appel- 
late court,  that  it  was  a  term  at  which  the  court 
had  Jurisdiction  to  enter  the  Judffment. 

872  *In  June  1871,  Magdaline  M'D. 
CofPman  instituted  an  action  of  as- 
sumpsit in  the  County  court  of  Rocking^- 
ham,  ag^ainst  Henry  Forrer  and  Charles  T. 
Clippinger,  late  partners  under  the  name 
and  style  of  Forrer  &  Clipping^er,  to  recover 
from  them  the  sum  of  nine  hundred  and 
fifty  dollars,  with  interest,  for  the  rent  of 
a  store  room  and  lot  in  the  town  of  Harri- 
sonburgf,  due  one  half  on  the  12th  of  No- 
vember 1870,  and  the  other  half  on  the  12th 
of  May  1871.  The  process  was  served  on 
both  the  defendants,  and  they  appeared  and 
pleaded  **non  assumpsit." 

In  January  1872,  the  cause  being  still 
pending  in  the  county  court,  Henry  Forrer 
and  Mrs.  Coffman  entered  into  a  written 
agreement,  by  which,  after  reciting  that 
certain  questions  and  disputes  between  Mrs. 
Coffman  and  Forrer  8l  Clippinger  have 
arisen  and  are  now  pending,  in  regard  to 
the  liability  of  the  said  firm  of  Forrer  & 
Clippinger  to  the  said  Coffman  for  rent  due 
and  to  become  due,  under  an  article  of  agree- 
ment entered  into  by  them  on  the  13th  of 
January  1868,  in  regard  to  the  lease  of  cer- 
tain property  in  the  town  of  Harrisonburg, 
which  said  property  was  burned  on  the  25th 
of  December  1870 ;  and  the  said  Henry  Forrer 
having  agreed,  and  hereby  agreeing,  to 
assume  and  pay  any  liability  that  may  at- 
tach to  the  said  firm  of  Forrer  &  Clippinger 
by  virtue  of  said  article  of  agreement,  and 
desiring  to  surrender  the  said  lease,  and 
pay  over  to  said  M.  M'D.  Coffman,  in  cash, 
the  amount,  if  any  thing,  that  may  be  due 
her  upon  the  award  to  be  made  by  the  arbi- 
trators hereinafter  mentioned ;  therefore  for 
the  final  ending  all  said  questions  and  dis- 
putes, and  deciding  the  same,  the  said 
Forrer  and  Coffman  agreed  that  the  matters 
in  controversy  should  be  referred  to  the 
final  award  of  Samuel  Shacklett,  J.  Madison 
Irvin  and  W.  C.  Harrison,  or  any  two  of 
them,    so   as   that   they   should  make 

873  their   award   in  *writing   under  their 
hands  and  seals,  ready  to  be  delivered 

by  the  2Sth  of  May  1872.  And  it  was  agreed 
that  this  submission  should  be  entered  on 
record  in  the  county  court  of  Rockingham, 
and  that  the  award  should  be  entered  up  as 
the  judgment  of  said  court. 
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The  arbitrators  made  their  award,  by 
which  the}'  awarded  that  Forrer  should  pay 
to  Mrs.  Coffman  the  sum  of  $2,817.73,  with 
interest  on  $356.26,  a  part  thereof,  from  the 
12th  of  May  1671;  on  $475,  another  part 
thereof,  from  the  12th  of  November  1871, 
and  on  $1,986.47,  the  residue  thereof,  from 
the  12th  of  May  1872;  and  further  that 
Forrer  should  deliver  to  said  Coffman,  im- 
mediate possession  of  the  lot  of  g-round 
mentioned  in  the  submission. 

At  the  June  term  of  the  county  court  of 
Rockingham,  on  the  motion  of  Mrs.  Coff- 
man, a  rule  was  awarded  upon  Forrer  to 
show  cause  why  the  award  aforesaid  should 
not  be  entered  up  as  the  judgment  of  the 
court.  This  rule  was  served  on  Forrer, 
who  appeared;  and  the  motion  came  on  to 
be  heard  at  the  July  term  of  the  court ;  when 
the  court  rendered  a  judg-ment  in  favor  of 
Mrs.  Coffman  against  Forrer,  in  pursuance 
of  the  terms  of  the  award.  And  Forrer  ex- 
cepted. 

By  the  agreement  of  the   13th  of  January 
1868,    Mrs.    Coffman    rented    to   Forrer    & 
Clippinger,  for  the  term  of   five  years  com- 
mencing on  the  12th  of  May  1870,  and  end- 
ing on  the  11th   day  of  May   1875,    a  store 
room    and   its   appurtenances,    and  also  all 
the   rest   of   the    lower   story  of  the  main 
building  of  said  house,  except,  &c. ;  in  con- 
sideration for  which  they   agreed  to  pay  to 
her  an  annual  rent  of  nine  hundred  and  fifty 
dollars,  to  be  paid  at  the  end  of  each  suc- 
cessive six  months  of  said   lease;  and  they 
further  bound  themselves  to  make  extensive 
specified    improvements   on    the    house    at 
their  costs.     On  the  2Sth  of  December  1870, 
the  house  was  entirely  consumed  by 
874      *fire,  the  lessees  having  paid  the  rent 
up  to  November  12th  1870. 
The  parties  not  agreeing  as  to  the  liabil- 
ity of  Forrer  &  Clippinger  to  pay  the  rent 
after  the  house  was  consumed,  the  suit  was 
brought   by   Mrs.    Coffman   against   them; 
and  the  agreement  for  a  submission  of  their 
matters  to  award,  and  the  award  was  made 
as  hereinbefore   stated.  As  to   the  award  it 
appeared  in  evidence,  that  it   was  prepared 
by  the  arbitrators  and  handed  to  the  counsel 
of  Mrs.  Coffman  by  one  of  the   arbitrators 
on  the  24th  of  May  1872,  in   the   absence  of 
the  others.    When  this  was  done,  the  word 
**sear'  was  not  in  the   body   of  the  instru- 
ment, and  no  seals  were   attached   to   their 
names ;  and  on  the  next  day  the  counsel  re- 
turned it  to  the  arbitrators  with  the  request 
that  they  would  afiix  seals  to  their  names, 
and  insert  the  words    **and  seals"    in   the 
body  of  the  award ;  which   was  done  by  the 
arbitrators,  who  thereupon,  all  being  pres- 
ent  together,    delivered  the   same   to  said 
counsel  on  the  same  day. 

The  defendant  proved  by  one  of  the  arbi- 
trators, that  they  intended  to  allow  the 
plaintiff  the  whole  amount  of  rent  accruing 
after  the  25th  of  December  1870  down  to  the 
termination  of  the  lease,  reduced  to  cash 
on  the  12th  of  May  1872,  subject  to  a  credit 
of  $400  a  year  from  the  date  of  the  award 
to  the  termination  of  the  lease  in  May  1875 ; 
in  like  manner  reduced  to  cash  on   the  12th 


of  May  1872 ;  which  credit  was  for  the  value 
of  the  surrender  of  the  lease  by  Forrer  to 
the  plaintiff. 

And  these  being-  ail  the  facts  proved  in 
the  case,  the  defendant  Forrer  moved  the 
court  to  set  aside  the  award,  and  not  to 
enter  judg-ment  upon  it. 

Ist.  Because  the  orig-inal  award  as  made, 
signed  and  delivered,  was  not  made  under 
seal,  as  required  by  the  submission. 

2d.  Because  the  award  was  not  final, 
875      and  did  not  dispose  *of  a  stiit  pending 
in  the  court,  for  part  of  the  rent  ac- 
crued after  said  25th  of  December,  1870. 

3d.  Because  of  apparent  errors  on  its  face, 
in  allowing  interest  from  a  period  anterior 
to  the  time  the  rent  was  due  or  to  become 
due  under  the  lease. 

4th.  Because  the  rent  accruing  was  re- 
duced to  cash  by  simple  interest,  instead  of 
compound. 

5th.  Because  it  is  impossible,  in  requiring 
the  surrender  of  the  lease  of  Forrer  A  Clip- 
pinger by  Henry  Forrer. 

6th.  Because  the  rule  to  show  canae 
against  the  award  issued  in  the  action  of 
assumpsit  pending  in  the  County  court  of 
Rockingham,  for  part  of  the  rent,  and  be- 
cause the  court  has  no  jurisdiction  at  a 
monthly  term  to  enter  the  same. 

7th.  Because  the  award  was  unjust  and 
excessive. 

But  the  court  overruled  the  motion  to  set 
aside  the  award ;  and  as  before  stated,  en- 
tered judg'ment  thereon  in  favor  of  Mrs. 
Coffman  against  Forrer.  And  thereupon 
Forrer  applied  to  the  Circuit  court  of  Rock- 
ingham for  a  writ  of  error  and  supersedeas 
to  the  judgment;  which  was  refused:  and 
he  then  made  the  like  application  to  a  judge 
of  this  court ;  which  was  allowed. 

Woodson,  for  the  appellant. 

Yancey  Sl  Johnston,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

An  action  of  assumpsit  was  brought  in 
the  Circuit  court  of  Rockingham  county,  bj 
Mrs.  Coffman,  against  Henry  Forrer  and 
Charles  T.  Clippinger,  late  partners,  trad- 
ing under  the  firm  and  style  of  Forrer  & 
Clippinger.  During  the  pendency  of  the 
action  it  was  agreed  between  plaintiff  and 
defendant  Forrer,  to  submit  the  matters  in 
controversy  to  arbitration,  and  the  award 
pursuant  thereto  to  be  entered  up  as 
876  judgment  of  the  court.  *The  submis- 
sion required  the  arbitrators  to  make 
their  award  under  their  hands  and  seals, 
ready  to  be  delivered  on  or  before  the  l7th 
of  February  1872.  The  time  was  subse- 
quently enlarged  to  the  25th  of  May  fol- 
lowing. 

The  award  was  made  and  completed  on 
the  24th  of  May,  and  delivered  by  one  of 
the  arbitrators,  in  the  absence  of  the  others, 
to  the  counsel  for  the  plaintiff.  The  coun- 
sel discovering  that  the  award  was  not 
^^ under  the  seals*'  of  the  arbitrators,  as 
required  by  the  submission,    returned  it  to 
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them  on  the  morning  of  the  25th,  with  a 
request  they  would  supply  the  omission; 
which  was  according^ly  done  by  the  arbitra- 
tors, all  of  them  being  present ;  and  there- 
upon, on  the  same  day,  the  award  was  again 
delivered  to  the  counsel. 

It  is  insisted  that  the  arbitrators  were 
functus  officio,  and  they  were  not  authorized 
to  change  or  interfere  with  the  award  after 
it  was  first  delivered  to  counsel.  The  ob- 
jection is  of  the  most  technical  character. 
The  additions  made  by  the  arbitrators  were 
mere  matters  of  form.  They  did  not  affect 
the  merits  or  the  substance  of  the  award, 
or  involve  the  exercise  of  any  new  and  dis- 
tinct act  of  judgment  on  the  part  of  the 
arbitrators.  It  is  impossible  that  either 
party  could  be  prejudiced  by  the  act.  The 
omission  was  no  doubt  accidental,  or  the 
result  of  misapprehension ;  and  the  arbitra- 
tors had  the  right,  as  it  was  their  duty,  to 
supply  any  mere  formal  defect  of  the  kind, 
certainly  before  the  time  fixed  for  the  de- 
livery of  the  award. 

In  Irvine  v.  Elnon,  8  East's  R.  52,  Lord 
KUenborough  said,  that  the  arbitrator's 
authority  having  been  once  completely  ex- 
ercised, pursuant  to  the  terms  of  submis- 
sion, was  at  an  end,  and  could  not  be  revived 
even  for  the  purpose  of  correcting  a  mis- 
taken calculation  of  figures.  But  that  view 
was  placed  upon  the  distinct  ground,  that 
such  mistakes  might  involve  the  es- 
877  sential  *merits  of  the  case.  And  the 
distinction  is  well  taken  between  acts 
which  may  change  and  correct  the  judg- 
ment of  the  arbitrator,  and  acts  which  in- 
volve mere  matters  of  form ;  such  as  the 
simple  insertion  of  date  and  the  like.  As 
to  the  latter,  there  is  no  valid  reason  why 
the  arbitrator  may  not  perform  them  even 
after  a  delivery  of  the  award,  more  espe- 
cially when  the  time  has  not  expired,  which 
terminates  the  arbitrator's  authority.  The 
tendency  of  the  modem  decisions  is  to  dis- 
regard, as  far  as  possible,  mere  matters  of 
form,  and  to  give  force,  conclusiveness  and 
effect  to  awards  where  no  corruption  or 
misconduct  on  the  part  of  the  arbitrators  is 
charged,  and  no  fraud  or  deceit  imputed  to 
the  parties. 

The  second  objection  is,  that  Clippinger 
is  not  noticed  in  the  award,  although  he  is 
a  party  to  the  action,  and  one  of  the  lessees 
of  the  property  involved  in  the  decision  of 
the  arbitrators.  The  answer  is,  that  Clip- 
pinger was  in  no  way  concerned  in  the 
submission,  and  cannot,  therefore,  be  bound 
by  the  award.  The  defendant  Forrer  agreed 
to  surrender  the  lease,  to  assume  any  liabil- 
ity which  might  attach  to  the  firm,  and  to 
pay  the  plaintiff  for  the  rent  of  the  property 
such  sum  as  should  be  ascertained  by  the 
arbitrators.  The  award  may  not  be  binding 
upon  Clippinger,  who  was  no  party  to  the 
submission ;  but  it  is  none  the  less  valid  as 
to  Forrer,  who  did  assent  to  it.  As  to  him, 
the  award  is  within  the  terms  of  the  sub- 
mission. 

The  third  ground  of  error  is  the  alleged 
failure  of  the  arbitrators  to  dispose  of  the 
action    of  assumpsit,    and  of   the    several 


matters  of  controversy  included  in  it.  The 
submission  provides  that  the  award  shall 
be  entered  up  as  the  judgment  of  the  court. 
When  so  entered,  it  necessarily  terminated 
the  action  and  all   matters  of  contro- 

878  versy  *fairly  connected  with  it.     The 
award   was   in   fact   the  judgment  of 

the  court,  and  as  such  ended  the  suit. 

It  is  also  insisted,  that  the  arbitrators 
had  no  right  to  allow  interest  on  the  pay- 
ments. The  leased  tenement  had  been  de- 
stroyed by  fire  long  before  the  period  fixed 
for  the  termination  of  the  lease.  And  the 
parties  desired  to  ascertain  the  extent  of 
the  lessees'  liability  for  the  rent  due  and  to 
become  due ;  and  whatever  it  might  be,  the 
defendant  agreed  to  pay  immediately.  The 
arbitrators  accordingly  ascertained  the 
present  value  of  the  lease,  and  the  amount 
to  be  paid  the  plaintiff  in  satisfaction  of 
her  claim ;  and  the  sums  thus  ascertained 
bear  interest.  It  is  clearly  competent  for 
the  arbitrators  to  award  the  payment  of 
interest  upon  the  principal  adjudged  to  be 
due.  Even  if  they  had  made  a  mistake,  it 
is  not  such  a  mistake  on  the  face  of  the 
award  as  the  court  can  correct. 

The  only  remaining  objection  to  be  con- 
sidered relates  to  the  jurisdiction  of  the 
County  court  to  enter  judgment  on  the 
award  at  the  July  term  1^2.  It  is  insisted 
that  this  was  a  monthly  term,  and  the  court 
was  not  authorized  at  such  term  to  take  any 
action  upon  the  award.  It  is  unnecessary 
to  consider  whether  the  laws  prescribing 
the  jurisdiction  of  the  County  courts  pro- 
hibit these  courts  at  monthly  terms,  from 
entering  up  awards  as  the  judgment  of  the 
court.  By  the  act  of  July  11th,  .1870,.  the 
judges  of  the  County  courts  are  eimpowered 
to  designate  four  or  more  terms  for  the 
trial  of  civil  cases,  in  which  juries  are  re- 
quired. Whether  the  July  term  of  the 
County  court  of  Rockingham  was  one  of 
the  courts  thus  designated,  the  record  does 
not  inform  us.  In  the  absence  of  all  proof 
on  the  subject,  we  must  presume  that  the 
court  in  this  case  did  not  assume  an  un- 
warranted jurisdiction. 

879  *For  these   reasons  I  am  of  opinion 
to  affirm  the  judgment. 

Judgment  affirmed. 


880      *Gatewood'8  Adm'r  v.  Goode  &  als. 

September  Term,  1873.  Staunton. 
Several  Defendsnts— Lien  of  Judflfment— Case  at  Bar.— 

At  the  March  term  1861,  of  the  county  court  of  Mon- 
roe, a  judfirment  was  rendered  at  the  suit  of  the 
bank  of  V  plaintiff  against  W,  S  and  G.  the  latter 
livinff  In  the  county  of  Bath.  Execution  of  Jl.  fa. 
was  issued  on  this  judgrment  and  levied  on  the 
property  of  W,  and  the  sheriff  returned,  after 
June  1861,  a  levy  upon  the  personal  property  of  W. 
that  the  property  was  appraised  and  offered  for 
sale,  and  not  brinfirlngr  valuation  it  was  returned. 
G  died  durinsT  the  war,  leavingr  real  estate  in  Bath 
county,  and  also  in  West  Virginia;  and  after  his 
death  some  of  his  creditors  filed  their  bill  in  the 
Circuit  court  of  Bath,  to  subject  his  real  estate  to 
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tbe  payment  of  his  debts.  The  commissioner  re- 
ported the  above  Judffment  as  a  debt  by  Judffmenl 
hayinsT  priority.  A  copy  of  the  judflrment  was  cer- 
tified by  the  clerk  of  Monroe  Circuit  court,  "and 
as  such,  keeper  of  the  records  of  Monroe  county 
court,  and  which  by  law  are  a  part  of  the  records 
of  my  office."  The  Circuit  court  confirmed  the 
report.    Hbld: 

I.  Same— Same— Docketed.— The  Judffment  consti- 
tuted, as  between  the  parties  thereto,  a  lien  on 
the  real  estate  in  Virffinia  belonffinsr  to  the  judff- 
ment debtors  or  any  of  them,  whether  the  said 
judfirment  was  docketed  in  the  counties  in  which 
the  real  estate  miffht  be  or  not. 
a.  5ame—  Same—  Discharged— Satisfied.—  That  the 
lien  was  not  discharg-ed  by  the  levy  of  the  execu- 
tion upon  the  property  of  W,  one  of  the  debtors, 
by  the  sheriff  of  Monroe  county;  nor  was  the 
execution  satisfied  by  the  act  of  the  sheriff, 
returning  the  property  so  levied  on  to  W,  in 
obedience  to  the  ordinance  of  the  Virffinia  con- 
vention of  1861,  whether  such  ordinance  was 
valid  or  not ;  said  act  of  the  sheriff  beinff  entirely 
his  own  acL  neither  prompted  nor  assisted  by 
the  plaintiff  in  the  Judflrment 
881  3.  «Sam»— Same— Effect  of  Division  of  Virginia. 
—That  the  lien  of  said  judflrment  on  the 
lands  of  Q,  in  Bath  county,  was  neither  lost  nor 
impaired  by  reason  of  the  division  of  the  State 
of  VirflTiniainto  two  States,  and  the  fallinflr  of  the 
county  of  Monroe  into  the  State  of  West  Virflrinia. 
4.  5ame  —  Certificate  of  Clerk  of  Circuit  Court— 
Proper  Evidence.— That  the  certificate  of  the  clerk 
of  the  Circuit  court  of  Monroe  county,  in  West 
Virflrinia,  of  the  records  of  which  court  the 
records  of  the  former  county  court  of  Monroe 
form  a  part,  was  proper  evidence  of  such  judflr- 
ment; and  there  appearinflr  no  other  judflrment 
1)lndlnflr  said  lands,  or  any  debt  of  Q  of  superior 
dicmity,  there  was  no  error  in  the  decree. 

Samuel  V.  Gatewood,  of  the  county  of 
Bath,  died  some  time  during  the  late  war, 
seized  of  real  estate  in  said  county,  and  also 
in  the  county  of  Pocahontas  in  West  Vir- 
ginia. In  his  lifetime  an  action  of  debt 
had  been  instituted  in  the  County  court  of 
Monroe  county  by  the  Bank  of  Virginia 
against  Wm.  L.  Lewis,  S.  P.  Lewis  and 
himself;  and  at  the  March  term  of  the 
court  for  1861,  there  was  an  office  judgment 
confirmed  against  them  for  $2,500,  with 
interest  from  July  18th,  1860,  and  notary's 
fees  and  costs  amounting  to  $8.65.  On  this 
judgment  execution  was  sued  out  against 
all  the  defendants,  which  went  into  the 
hands  of  the  sheriff  of  the  county;  on 
which  he,  after  June  1861,  returned  the  re- 
ceipt in  payment  of  $1,000,  and  a  levy  upon 
personal  property  of  Wm.  L.  Lewis ;  naming 
it;  that  the  property  was  appraised  and 
offered  for  sale;  and  not  bringing  valua- 
tion, it  was  returned. 

After  Gatewood' s  death  Samuel  Groode 
and  others,  creditors  of  Gatewood,  filed 
their  bill  in  the  Circuit  court  of  Bath 
count3^  against  his  administrator  and  heirs, 
to  subject  his  real  estate  to  the  payment  of 
his  debts ;  and  in  the  progress  of  the  cause 
a  commissioner  was  directed  to  take  an 
account  of  the  debts  and  their  priorities. 
The    only    questions    in    this    case    relate 


882  to    the    ^aforesaid   judgment    of   the 
Bank  of  Virginia  against  the  Lewis's 

and  Gatewood.  This  judgment  had  not 
been  docketed.  A  copy  of  the.  record  of  the 
judgment  was  certified  by  the  clerk  of  the 
Circuit  court  of  Monroe  county,  who  stated 
in  his  certificate,  that  as  such  clerk  he  was 
keeper  of  the  records  of  Monroe  county 
court,  which  by  law  were  a  part  of  the 
records  of  his  office.  This  judgment  the 
commissioner  reported  as  a  debt  of  the  first 
class,  and  it  amounted  on  the  1st  of  January 
1870  to  $2,484.95,  of  which  $1,634.74  was 
principal. 

The  cause  came  on  to  be  heard  on  the  14th 
of  May  1872,  when  the  court  confirmed  the 
report  of  the  commissioner;  and  it  was 
decreed  that  the  special  receiver  in  tbe  cause 
shotdd  proceed  to  pay  the  debts  of  the  in- 
testate according  to  their  respective  priori- 
ties. And  thereupon  Gatewood' s  adm'r 
applied  to  this  court  for  an  appeal ;  which 
was  allowed. 

Skeen,  Sheffey  Sl  Bumgardner,  for  the 
appellant. 

For  the  purposes  of  the  suit,  as  it  stood 
in  the  court  below,  the  judgment  of  the 
President  and  Directors  of  the  Bank  of  Vir- 
ginia V.  W.  L.  Lewis,  S.  V.  Gatewood, 
&c.,  cannot  be  regarded  as  a  judgment  of 
the  State  of  Virginia,  but  must  be  regarded 
as  a  judgment  of  a  foreign  State,  not  con- 
clusive, but  subject  to  such  defences  as  are 
received  against  judgments  of  that  class. 

The  judgment  is  certified  by  the  clerk  of 
the  Circuit  court  of  Monroe  county,  in  the 
State  of  West  Virginia,  and  the  certificate 
is  certified  to  be  in  due  form  according  to 
the  law  of  West  Virginia,  by  a  judge  of 
West  Virginia.  Such  certificates  are  only 
competent  evidence  to  prove  it  as  a  judg- 
ment of  the  State  of  West  Virginia.  As  a 
Virginia  judgment  it  is  not  proven  at  all. 
The  certificates  of  clerks  and  judges  of 
other  States  are  not  competent  evidence  to 
prove  the  judgments  of  the  courts  of 

883  Virginia.     *If  a  judgment  of  the  State 
of  Virginia,  it  is  not  legally  proven, 

and  the  report  stating  it  as  a  debt  is  erro- 
neous. If  a  foreign  judgment,  the  report 
is  erroneous  in  stating  it  as  a  preferred 
debt  against  the  estate  of  S.  V.  Gatewood: 
and  on  either  grounds  it  was  erroneous  to 
confirm  the  report. 

But  the  debt  must  be  regarded  as  satisfied, 
at  least,  as  regards  the  estate  of  S.  V. 
Gatewood.  Execution  was  issued  from  the 
office  of  the  County  court  of  Monroe  on  the 
21st  day  of  March,  1861,  and  upon  that  exe- 
cution the  following  return  was  made  by 
the  officer:  **Levied  the  within  execution 
upon  the  following  property  of  William  L. 
Lewis,  as  pier  statement  attached  hereto,  to 
wit :  Six  horses,  &c. ,  the  property  appraised 
and  offered  for  sale,  and  not  bringing  val- 
uation was  returned." 

This  return  was  made  by  the  officer  in 
undertaking  to  pursue  section  3d  of  the  or- 
dinance of  the  convention  passed  April  30, 
1861,  and  which  is  found  in  the  (Richmond) 
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Acts  of  Assembly  of  1861,  among  the  ordi- 
nances, page  34.  This  ordinance  is  uncon- 
stitutional, null,  and  void,  because  it  clearly 
inipairs  the  obligation  of  contracts. 

This  ordinance  is  similar  in  its  general 
scope  and  design  to  the  stay  law  of  North 
Carolina  of  May  11th,  1861,  and  that  of 
Missouri  of  March  7th,  1861,  both  of  which 
were  declared  unconstitutional,  the  first  in 
the  case  of  Barnes  v.  Barnes,  8  Jones  R. 
(N.  C.)  366.  The  latter  in  the  case  of 
Stevens  v.  Andrews,  31  Missouri  R.  205. 

It  is  in  substance  identical  with  the  act 
of  Indiana,  which  was  considered  by  the 
Supreme  court  of  the  United  States  in  the 
case  of  McCracken  v.  Hayward,  2  How.  U. 
S.  R.  608,  except  that  the  ordinance  required 
sale  at  full  valuation  according  to  what 
would  have  been  its  value  on  the  6th  of 
November,  1860.  The  Indiana  act  required 
sale    at   two-thirds  of  the  amount  of 

884  valuation.     *In  McCracken  v.  Hayard, 
in  which  case  the  case  of  Bronson  v. 

Kinzie,  1  How.  U.  S.  R.  311,  to  the  same 
effect,  was  reviewed  and  approved,  the  court 
held  the  Indiana  act  to  be  unconstitutional. 
The  cases  on  this  subject  are  collected  and 
considered  in  Cooley,  Const.  Lim.  page 
290. 

The  ordinance  being  unconstitutional,  the 
return  made  by  the  officer  was  illegal ;  and 
his  act  in  restoring  the  property  to  the 
principal  debtor  was  official  misconduct  for 
which  he  is  answerable  to  the  same  extent 
and  in  the  same  way,  and  which  has  the 
same  effect  upon  the  parties  to  the  execution 
as  if  the  ordinance  had  never  been  passed. 
Cooley,  Const.  Lim.  188;  State  of  Missouri 
v.  Gatzweiler,  49  Missouri  R.  17 ;  State  v. 
Bradford,  44  Georgia  R.  417;  Brown  v. 
Henderson,  1  Missouri  R.  134. 

The  sheriff,  in  pursuing  this  ordinance, 
is  to  be  held  to  the  same  responsibility, 
and  his  acts  have  the  same  effect  upon  the 
rights  of  the  parties  to  the  execution  as 
though  no  such  act  had  ever  been  passed. 

In  this  case  the  execution  was  levied  upon 
property  of  the  principal  debtor,  ample  in 
value  to  discharge  the  debt,  and  the  sheriff 
returned  the  property  to  the  owner  of  his 
own  mere  notion,  without  consent  of  the 
endorsers.  Had  the  property  been  sold,  as 
the  sheriff  was  bound  to  do,  the  debt  would 
have  been  paid  and  the  sureties  exonerated 
from  liability. 

According  to  the  general  doctrine  '*that 
the  levy  of  an  execution  upon  sufficient 
property  to  discharge  it,  is  a  satisfaction,'' 
as  explained  and  modified  in  this  court  in 
this  case  of  Walker  &  als.  v.  Commonwealth, 
18  Gratt.  13,  this  execution  as  against  the 
estate  of  S.  V.  Gatewood  is  satis^ed. 

In  this  case  the   court   says  ^^the  sureties 

are  interested   in    having   the    property    of 

their  principal,  thus   specifically  bound  for 

the  payment  of  that  debt,    applied  to 

885  that  *purpose    in    their    exoneration, 
in  whole  or  in  part,   according  to  the 

value  of  the  property.  They  also  have  a 
right  to  be  consulted  by  the  plaintiff  in 
giving  up  the  levy,  and  must  consent 
thereto    in   order  to   make  them  liable  to  a 


new  execution,  at  least,  without  having 
credit  for  the  amount  of  the  first  levy." 
And  further  on :  '*But  if  the  property  levied 
on  be  lost  to  the  defendant  by  the  miscon- 
duct or  neglect  of  the  sheriff,  the  execution 
is  thereby  satisfied,  and  the  plaintiff  can 
then  only  look  to  the  sheriff  for  indem- 
nity." *  *  *  **  If  that  property  be  lost 
by  the  default  of  the  officer  of  the  law,  who 
in  this  respect  may  be  said  to  be  the  agent 
of  the  plaintiff,  and  without  the  consent  of 
the  defendant,  it  is  reasonable  and  proper 
that  the  loss  should  not  fall  on  the  defend- 
ant." Then  by  parity  of  reasoning  it  must 
follow,  that  where  property  of  the  principal 
debtor  sufficient  to  satisfy  the  execution, 
has  been  levied  on,  and  the  sheriff,  by  his 
misconduct,  without  the  consent  of  the 
sureties  who  ** are  interested,"  as  this  court 
says,  **in  having  the  property  of  their  prin- 
cipal, thus  specifically  bound  for  the  pay- 
ment of  that  debt,  applied  to  that  purpose 
in  their  exoneration,"  has  returned  the 
property  to  the  principal  debtor,  **it  is  rea- 
sonable and  proper  that  the  loss  should  not 
fall"  on  the  sureties,  whose  valuable  inter- 
ests have  been  destroyed  by  the  unwarrant- 
able act  of  the  sheriff,  '*and  that  they 
should  be  held  as  not  subject  to  a  new  exe- 
cution; and  that  the  plaintiff  in  such  a  case 
should  be  turned  over  to  his  remedy  against 
the  sheriff,  for  his  misconduct  and  default, 
who  in  this  respect  may  be  said  to  be  the 
agent  of  the  plaintiff,"  or  resort  to  the 
principal  debtor,  as  to  whom  the  execution 
should  not  be  regarded  as  satisfied,  inas- 
much as  the  property  was  returned  to  him, 
necessarily  with  his  consent,  and  as  he  has 
sustained  no  injury  by  the  action  of  the 
sheriff. 

886         *Pendleton,  for  the  appellee. 

Did  the  levy  made  on  Lewis'  prop- 
erty in  1861  release  Gatewood? 

This  effect  is  claimed  on  the  ground  that 
the  ordinance  of  the  convention  of  April  30, 
1861,  was  unconstitutional  and  void. 

It  is  claimed  by  the  appellees  that  during 
the  period  from  the  17th  of  April  1861,  to 
the  4th  Thursday  in  May,  1861,  at  least,  the 
State  of  Virginia  was  not  subject  to  the 
restraints  of  either  the  Federal  or  the  Con- 
federate States  constitutions.  The  State  of 
Virginia,  during  that  period  had,  by  her 
declared  act  of  secession,  resumed  her  sepa- 
rate sovereignty,  was  an  active  belligerent, 
holding  actual  possession  of  her  soil  by 
force  of  arms,  and  had  forces  in  the  field 
sufficient  to  make  good  her  pretensions. 
Her  own  constitution  and  laws  were  then 
supreme  over  her  territory  and  people. 
United  States  v.  Rice,  4  Wheat.  R.  246; 
Fleming  v.  Page,  9  How.  U.  S.  R.  614.  In 
Thorington  v.  Smith,  8  Wall.  Ui  S.  R.  1, 
the  court  say:  **to  the  extent  then  of  the 
actual  supremacy,  however  unlawfully 
gained,  in  all  matters  of  government  within 
its  military  lines,  the  power  of  the  insur- 
gent government  cannot  be  questioned;" 
and  on  p.  13,  ^Hhe  inhabitants  must  be  re- 
garded as  under  the  authority  of  the  insur- 
gent belligerent  power  actually  established 
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as  the  government  of  the  country,  and  con- 
tracts made  with  them  must  be  interpreted 
and  enforced  with  reference  to  the  condition 
of  things  created  by  the  acts  of  the  govern- 
ing power/'  That  the  counties  of  Monroe 
and  Bath  were  during  that  period  within 
the  military  lines  of  the  troops  of  Virginia 
is  a  part  of  the  public  history  of  the  war. 
The  third  section  of  the  *  ^Ordinance  to 
provide  against  the  sacrifice  of  prop- 

887  erty  and  to   suspend   proceedings  ^in 
certain  cases,"  passed  April  30,  1861, 

provides : 

** If  the  debtor  offers  no  such  bond,  (the 
stay  bond  provided  for  in  the  preceding  sec- 
tion,)  it  shall  be  the  duty  of  the  officer  to 
convene  three  freeholders  from  the  vicinage, 
who,  after  being  sworn,  shall  proceed  to 
value  the  property  according  to  what  would 
have  been  its  value  on  the  sixth  day  of  No- 
vember 1860;  and  unless  the  said  property 
shall  sell  for  the  full  amount  of  such  valua- 
tion, it  shall  be  restored  to  the  debtor  with- 
out lien." 

Can  there  be  a  doubt  as  to  the  authority, 
validity  and  binding  force  of  this  ordinance? 
It  emanated  from  a  body  composed  of  the 
wisest  citizens  of  the  Commonwealth,  rep- 
resenting immediately  and  peculiarly  the 
sovereignty  of  the  people,  chosen  for  the 
performance  of  the  most  important  func- 
tions, in  a  time  of  great  public  peril.  Their 
legislation,  in  the  sacredness  and  supremacy 
of  its  authority,  is  twin  sister  to  the  organic 
law  of  the  Commonwealth. 

The  clause  under  consideration  in  no 
manner  undertakes  to  impair  the  obligation 
of  contracts,  but  merely  protects  the  citizen 
against  an  undue  sacrifice  of  his  property 
by  regulating  the  exercise  of  the  remedy. 
It  is  not  obnoxious  to  any  constitutional 
inhibition.  It  is  entirely  within  the  com- 
petency of  ordinary  legislative  power,  and 
a  fortiori  was  within  the  competency  of  a 
convention  immediately  representing  the 
sovereignty  of  the  people.  It  seems  to  me 
to  be  a  very  mild  application  of  the  maxim, 
'^Salus  populi  suprema  lex,"  which  has 
been  held  at  all  times  to  authorize  an  inter- 
ference even  with  the  rights  of  property, 
ob  publicam  utilitatem,  both  under  the 
common  and  civil  law.  2  Kent  Com.,  339, 
•—(4th  edition);  Puffendorff   De   Jure 

888  Nat.  B.  8,  ch.  *5 ;  Plate  Glass  Co.  v. 
Meredith,  4  T.  R.  794.     ^^AJibi  dixi- 

mus  res  subditorum  sub  eminenti  dominio 
esse  civitatis,  ita  ut  civitas,  aut  qui  civita- 
tis  vice  fungitur,  iis  rebus  uti,  easque  etiam 
perdere  et  alienare  possit,  non  tantum  ex 
summa  necessitate,  quae  privatis  quoque 
jus  aliquod  in  aliena  concedit,  sed  ob  pub- 
licam utilitatem,  cui  privatas  cedere  illi 
ipsi  voluisse  sensendi  sunt,  qui  in  civilem 
coetum  coierunt. "  Grotius,  De  Jure  Belli 
et  Pacis,  B.  3,  ch.  20,  s.  7. 

The  discretion  to  determine  when  the 
state  of  things  exists  which  justifies  the 
rousing  into  active  energy  of  this  ordinarily 
dormant  but  inherent  power  of  sovereignty, 
must  necessarily  reside  in  the  political  de- 
partment of  the  State,  and  can  never  be 
properly  the  subject  of  judicial  revision. 


If  the  ordinance  of  April  30,  1861,  needed 
further  legislative  sanction,  it  is  to  be 
found  in  the  act  of  Assembly  passed  March 
29, 1862,  (Sess.  acts,  pp.  95,  %,  97).  Section 
8  of  this  act  repeals  the  ordinance,  but  pro- 
vides that  such  **  repeal  shall  not  affect  any 
right  established,  accrued  or  accruing  under, 
or  remedy  or  relief  provided  by  the  second, 
third  and  seventh  sections  of  said  ordi- 
nance." 

The  return  of  the  sheriff  of  Monroe 
county  on  the  writ  of  fi.  fa.  issued  in 
1861,  is  in  these  words:  **Levied  the  within 
execution  upon  the  personal  property  of 
William  L.  Lewis,  as  per  statement  at- 
tached hereto,  to  wit:  six  horses,  &c." 
**The  property  appraised  and  offered  for 
sale,  and  not  bringing  valuation,  was  re- 
turned." This  return  brings  the  case 
clearly  within  the  above  quota!  section  of 
the  ordinance.  The  levy  was  nullified  by 
the  ordinance,  and  therefore  could  not 
operate  a  satisfaction  of  the  judgment. 

But  even  if  this  court  should  hold 
889  that  the  ordinance  *was  null  and  void, 
it  is  confidently  claimed  that  the  levy 
made  by  the  sheriff  of  Monroe  did  not  in 
any  manner  satisfy  or  affect  the  judgment 
of  the  Bank  of  Virginia  v.  Gate  wood. 
Where  property  even  of  sufficient  value  to 
satisfy  the  execution,  is  levied  on  and  re- 
turned to  the  defendant,  it  is  plain  there  is 
no  satisfaction  of  the  writ,  either  actual  or 
technical.  There  must  be  either  a  sale  or 
a  destruction  of  the  defendant's  interest  in 
the  property  levied  on  to  accomplish  this 
result.  Walker  v.  The  Commonwealth,  18 
Gratt.  13,  and  cases  there  cited.  Walker 
V.  McDowell,  4  Smedes  &  Marsh  R.  118. 

If  there  was  no  satisfaction  of  the  execu- 
tion, then  the  only  other  mode  by  which  the 
Bank  of  Virginia  could  have  lost  its  recourse 
on  Gatewood  was  by  reason  of  some  act  or 
proceeding  on  its  part  in  derogation  of  his 
rights  as  a  surety.  Now,  in  the  first  place* 
there  is  no  proof  in  the  record  that  Gate- 
wood  occupied  the  position  of  a  surety  for 
Lewis.  An  endorser  is  not  unfrequently 
the  principal  debtor,  and  the  Bank  had  the 
right  to  single  Gatewood  out  and  sue  him 
alone. 

But  admitting,  for  the  sake  of  the  argu- 
ment, that  Gatewood  was  a  mere  surety, 
what  ground  is  there  for  complaint  that  the 
Bank  did  any  thing  to  his  prejudice?  Noth- 
ing of  the  kind  is  shown  or  pretended.  The 
Bank  proceeded  regularly  to  obtain  its  judg- 
ment, issued  its  execution  and  caused  it  to 
be  levied  on  the  property  of  Lewis.  It 
made  no  agreement  with  Lewis  for  indul- 
gence, and  gave  no  directions  to  the  sheriff 
as  to  the  disposition  of  the  property  levied 
on.  If  the  property  was  returned  to  Lewis 
it  was  through  no  agency  of  the  Bank.  If 
the  benefit  of  the  levy  was  lost,  it  was  not 
only  through  no  laches  of  the  Bank,  but  in 
spite  of  its  efforts  to  the  contrary.  Gate- 
wood  was  not  hindered  from  indemnifying 
the  sheriff  and  compelling  him  to  sell, 
890  *nor  from  filing  his  bill  quia  timet. 
By  his  silence  he  acquiesced  in  the 
return    of   the    property    to   Lewis.     If  the 
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ordinance  was  unconstitutional  and  roid, 
and  the  release  of  the  levj  therefore  illegal, 
it  was  as  much  the  duty  of  Gatewood  as  of 
the  Bank  to  incur  the  expense  and  trouble 
of  making  the  levy  effectual.  Will  the  court 
now  permit  his  administrator  to  take  ad- 
vantage of  his  own  negligence?  See  Norris 
V.  Crummey,  2  Rand.  323;  McKenney  v. 
Waller,  1  L,eigh  434;  Alcock  v.  Hill,  4 
I/eigh  622;  Humphrey  v.  Hitt,  6  Gratt.  509. 
Suppose  a  judgment  creditor  should  refuse 
to  indemnify  a  sheriff  who  has  levied  on 
property  claimed  by  a  stranger,  and  it 
should  turn  out  that  the  title  to  the  property 
was  really  in  the  defendant  in  execution, 
would  he  thereby  lose  his  recourse  on  the 
surety?  In  other  words,  is  he  bound  at  the 
peril  of  losing  his  rights  against  the  surety 
to  indemnify  the  sheriff  in  all  cases?  I 
know  of  no  case  which  goes  this  length. 

BOUL/DIN,  J.,  delivered  the  opinion  of 
the  court. 

The  court  having  maturely  considered 
the  transcript  of  the  record  of  the  decree 
aforesaid,  and  the  arguments  of  counsel,  is 
of  opinion: 

1st.  That  the  judgment  of  the  bank  of 
Virginia  in  the  proceedings  mentioned, 
constituted  as  between  the  parties  thereto, 
a  lien  on  all  the  real  estate  in  Virginia, 
belonging  to  the  judgment  debtors  or  any 
of  them,  whether  the  said  judgment  was 
docketed  in  the  counties  in  which  the  real 
estate  might  lie  or  not. 

2d.  That  this  lien  was  not  discharged  by 
the  levy  of  the  execution  in  the  proceedings 
mentioned,  made  on  the  property  of  W.  L. 
Lewis,  one  of  the  debtors,  by  the  sheriff  of 
Monroe  county,  in  the  county  court 
891  of  which  *county  the  judgment  was 
rendered ;  nor  was  the  execution  sat- 
isfied by  the  act  of  said  sheriff,  returning 
the  propei'ty  so  levied  on  to  said  Lewis,  in 
obedience  to  an  ordinance  of  the  Virginia 
convention  of  1861,  whether  such  ordinance 
was  valid  or  not ;  said  act  of  the  sheriff 
having  been  entirely  his  own  act,  neither 
prompted  nor  assented  to  by  the  plaintiff  in 
the  judgment. 

3d.  That  the  lien  of  said  judgment  on  the 
lands  in  the  proceedings  mentioned,  was 
neither  lost  nor  impaired  by  reason  of  the 
division  of  the  State  of  Virginia  into  two 
States,  and  the  falling  of  the  county  of 
Monroe  into  the  State  of  West  Virginia. 

4th.  That  the  transcript  of  the  record  of 
said  judgment,  duly  certified  by  the  clerk 
of  the  Circuit  court  of  Monroe  county,  in 
West  Virginia,  of  the  records  of  which  court 
the  records  of  the  former  county  court  of 
Monroe  county,  Virginia,  now  form  a  part, 
was  proper  evidence  to  establish  the  ex- 
istence of  such  judgment;  and  there  not 
appearing  to  be  any  judgment  prior  thereto 
binding  on  said  lands,  nor  any  debt  against 
Samuel  V.  Gatewood,  dec'd,  of  superior 
dignity  to  said  judgment,  there  was  no 
error  in  reporting  and  providing  for  said 
judgment  as  a  iirst  class  debt. 

The  court  is,  therefore,  of  opinion  that 
there  is  no  error  in  the  decree   complained 


of ;  and  it  is  decreed  and  ordered  that  said 
decree  be  affirmed,  and  that  the  appellant, 
William  Skeen,  as  administrator  of  Samuel 
V.  Gatewood,  dec*d,  do,  out  of  the  assets  of 
his  intestate  in  his  hands  to  be  adminis- 
tered, pay  to  the  appellees  their  costs  by 
them  about  their  defence  in  this  behalf  ex- 
pended, and  thirty  dollars  damages  to  the 
president,  directors  and  company  of  the 
bank  of  Virginia  for  the  owner  or  owners 
of  said  judgment. 

892         *A11  of  which  is  ordered  to  be  certi- 
fied   to    the    Circuit    court    of    Bath 
county. 

Decree  affirmed. 


893       'Sively,  by  &c.  v.  Campbell  &  al. 

September  Term,  1878,  Staunton. 

Lien   of   JndffUMOt  —  Putura    AMignnnntt— fUrrlage 
Settlcinent.*— C.  a  J udffment  creditor  of  S,  files  bis 
bill  aflralnst  S,  to  subject  his  lands,  conslstinff  of 
five   small  tracts,   to  satisfy  his  Judgment    S 
answers  and  says  he  lias  sold  a  part  of  his  land  to 
M,  and  a  part  to  G,  and  a  part  was  settled  on  his 
wife  by  marriasre  agreement    And  since  the  filing 
of  the  bill  he  had  been  adjudired  a  banltnipt  on 
his  petition.    C  amends  his  bill  and  makes  G,  the 
wife,  and  the  assignee  In  bankruptcy,  defendants. 
A  commissioner  reports  the  plaintiff's  Judgment 
1648.87,  and  other  judgments,  in  all  $1,284,03;  aU 
docketed    before    the    marriage    contract;   the 
assessed  value  of  all  the  lands  ll.74ft.50;  the  annual 
rental  of  all  976:  the  lands  sold  M  and  O  of  one- 
fifth  value  of  the  whole.    The  assignee  has  sold 
S18  acres  of  the  land,  not  including  the  wife's; 
which  was  not  embraced  in  S*s  schedule.    The 
court  decrees  sale  of  wife's  land  on  a  credit,  and 
directs  a  personal  security,  the  obligors  to  waive 
the  homestead  exemption.    Hbu>: 
I.  Same— Same— Decree  for  5ale  of  wife's  Land.— The 
commissioner  having  reported  that  the  lands 
sold  M  and  G  was  one-fifth  of  the  value  of  the 
land,  there  is  no  necessity  for  further  enquiry 
as  to  the  lands  purchased  by  them,  before  the 
decree  for  a  sale  of  the  wife's  land. 
a.  5aiiio— Same— Same— UnessentlaU.— It  was    not 
necessary  to  show  the  assessed  value  of  the 
wife's  land  before  decreeing  the  sale. 

3.  5ame— Same— 5ame— Same.— It  was  not  neces- 
sary to  have  a  separate  report  of  the  number  of 
acres   held  by  the   wife,   as   that  sufficiently 

appears. 

4.  5ame— Same— Same— Presumption  as  to  Priority. 

—Under  the  circumstances  of  this  case,  the  pre- 
sumption is  that  M's  deed,  thouffh  it  is  not  in  the 
record,  was  prior  to  the  marriage  contract,  and 

therefore  M  was  not  a  necessary  party. 
g94       *5.  Same— Same— Bankruptcy— Jurisdiction    of 

Court.— The  fact  that  S  went  into  bank- 
ruptcy after  the*bill  was  filed,  could  not  oust  the 
jurisdiction  of  the  State  court  as  to  the  wife; 
nor  could  it  as  to  S;  and  the  assignee  did  not 
object 
6.  Waiver  of  Homestead  Exemption  —  Qusre.  — 
QuiERB:  If  the  court  may  require  the  pur- 
chasers under  a  decree  and  their  sureties,  to 
waive  their  homestead  exemption? 

*See  footrnoU  to  Alley  v.  Rogers,  10  Gratt.  9e& 
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In  April  1871  Calvin  S.  Campbell  insti- 
tuted a  suit  in  equity  in  the  Circuit  court 
of  Alleghany  county,  against  Andrew  J. 
Sively,  to  subject  the  lands  of  said  Sively 
to  satisfy  a  judgment  which  the  plaintiff 
had  recovered  against  him.  In  his  bill  he 
stated  that  he  had  recovered  a  judgment 
against  Sively  in  the  said  court  on  the  7th 
of  May  1867,  for  $313.66,  with  interest  and 
costs,  as  stated  in  the  bill :  that  on  the  14th 
of  May  this  judgment  was  docketed  in  the 
clerk's  office  of  the  County  court  of  Alle- 
ghany; and  that  in  October  1870  he  had 
sued  out  an  execution  of  fi.  fa.  upon  it; 
which  had  been  returned  no  effects. 

The  bill  further  states,  that  at  the  time 
of  the  rendition  of  this  judgtnent  the  said 
Sively  was,  and  still  is,  the  fee  simple 
owner  of  the  following  named  tracts  of  land, 
viz :  One  tract  of  fifty-four  acres  on  Jack- 
son's river,  one  tract  of  fifty -eight  acres  on 
Potts  creek,  another  tract  of  thirteen  acres 
on  same  creek,  another  tract  of  sixty  acres 
on  same  creek,  and  another  tract  of  one 
hundred  and  eighty-two  acres  on  same 
creek.  And  the  prayer  of  the  bill  is  for 
the  sale  of  the  land,  and  the  payment  of  his 
judgment,  and  for  general  relief. 

The  plaintiff  filed  with  his  bill  a  copy  of 
his  judgment  and  of  the  execution  which 
had  issued  upon  it;  and  the  bill  having 
been  taken  for  confessed,  at  the  June  term 
of  the  court,  the  court  in  vacation  made 
an  order,  directing  a  commissioner  to  take 
an  account  of  all  liens,  and  their  priorities, 
upon  the  lands  in  the  bill  mentioned, 
whether  by  judgment  or  otherwise, 
895  including  the  plaintiffs,  *and  also  an 
account  of  the  fee  simple  and  annual 
rental  value  of  said   lands,   and  report,  &c. 

At  the  August  term  of  the  court  Sively 
filed  his  answer.  He  says  the  proper  par- 
ties are  not  before  the  court :  That  he  sold 
a  portion  of  the  lands  sought  to  be  subjected 
to  sale,  to  Joseph  McCaleb,  and  another 
portion  to  James  P.  Gillaspie;  for  both 
which  deeds  have  been  made ;  and  that  by 
a  marriage  contract  with  his  wife,  of  record 
in  the  clerk's  office  of  Alleghany  County 
court,  she  is  entitled  to  another  part  of  said 
lands:  And  since  the  filing  of  plaintiff's 
bill,  defendant  has  filed  his  petition  in  the 
District  court  of  the  U.  S.  to  be  declared  a 
bankrupt;  and  the  plaintiff  cannot  proceed 
in  this  cause  without  making  his  assignee 
in  bankruptcy  a  party  defendant. 

In  October  1871  the  plaintiff  filed  an 
amended  bill  making  Charlotte  E.  Sively, 
wife  of  Andrew  J.  Sivel3%  Thomas  E. 
Cobbs,  assignee  in  bankruptcy  of  said 
Andrew  J.  Sively,  and  James  P.  Gillaspie 
defendants.  He  states  in  his  amended  bill 
that  Sively  conveyed  to  Gillaspie  by  deed 
bearing  date  May  1st,  1867, several  tracts  of 
land,  being  portions  of  the  land  in  the  bill 
mentioned.  He  charges  that  at  least  one 
judgment  was  rendered  against  Sively*  long 
prior  to  the  date  of  this  deed;  and  he 
charges  that  his  own  judgment  of  May  3d, 
1867,  was  rendered  and  docketed  before  the 
said  deed  was  executed ;  it  not  having  been 
acknowledged  until  May  29th  1867. 


The  amended  bill'  further  states,  that  on 
the  1st  of  May  1868,  Sively  entered  into  an 
article  of  agreement  with  Charlotte  E. 
Wolf,  in  contemplation  of  matrimony,  in 
which  it  was  stipulated  that  the  said  Char- 
lotte should  hold  and  enjoy  during  her 
natural  life,  a  considerable  portion  of  the 
lands  mentioned  in  the  original  bill,  in- 
cluding the  mansion  house ;  a  copy  of 

896  which  is  filed  *with  the  bill.  It 
charges  that  this  agreement  was  sub- 
sequent to  the  docketing  of  the  plaintiff's 
judgment,  and  that  said  judgment  is  a  lien 
upon  said  lands. 

The  bill  further  states  that  subsequent  to 
the  institution  of  this  suit  Sively  had  filed 
his  petition  in  bankruptcy,  and  had  been 
adjudged  a  bankrupt,  and  that  Thomas  £. 
Cobbs  was  chosen  his  assignee.  That 
Cobbs  had  sold  on  November  17th,  1871,  two 
hundred  and  ten  acres  of  the  said  lands, 
being  all  the  lands  owned  at  the  time  by 
said  Sively,  except  that  embraced  in  the 
marriage  contract ;  when  the  plaintiff  be- 
came the  purchaser  thereof  at  $355 ;  of  which 
he  had  paid  $118.33,  and  had  given  his  bonds 
at  one  and  two  years  for  the  balance  of  the 
purchase  money. 

The  prayer  of  the  bill  is,  that  Cobbs  may 
be  required  to  pay  into  court  the  purchase 
money  received  by  him,  and  the  plaintiff 
may  be  authorised  to  pay  into  court  the 
balance  of  said  purchase  money  as  it  came 
due ;  and  that  the  same  may  be  applied  to 
the  payment  of  the  liens  upon  it  m  their 
order.  That  the  court  may  decree  a  sale  of 
the  land  embraced  in  the  marriage  contract ; 
and  that  the  proceeds  may  be  applied  to 
pay  the  plaintiff's  debt;  and  in  case  of 
deficiency  that  the  land  sold  to  Gillaspie 
may  be  charged  with  the  payment  of  the 
same ;  and  for  general  relief. 

The  amended  bill  was  taken  for  confessed 
at  the  February  rules,  1872.  In  Mafx:h 
Cobbs  filed  his  answer,  in  which  he  says  he 
sold  the  land  as  stated  in  the  amended  bill, 
it  being  the  real  estate  set  forth  in  the 
schedule  of  the  bankrupt,  and  that  he  had 
reported  the  sale  to  the  court.  He  insists 
that  the  United  States  court  has  sole  cog- 
nizance of  the  subject;  and  that  Sively 
having  been  finally  discharged  from  all  his 
debts  by  a  decree  of  the  United  States  court, 
this  suit  should  be  dismissed. 

897  *The    commissioner     returned    his 
report;  from  which   it  appeared,  that 

there  was  one  judgment  against  Sively,  in 
favour  of  N.  K.  walker,  principal,  interest 
and  costs  $136.60,  docketed  September  20th, 
1866;  the  judgment  of  the  plaintiff  for 
$548.83,  docketed  May  14th,  1867;  and  three 
others  docketed  subsequent  to  the  plaintiffs, 
but  before  the  date  of  the  marriage  settle- 
ment; all  the  debts,  amounting  principal, 
interest  and  costs,  to  $1,284  02.  The  com- 
missioner reported  that  the  assessed  value 
of  all  the  lands  in  the  bill  mentioned  was 
$1,745  50.  He  estimated  the  annual  rental 
value  at  seventy-five  dollars  a  year;  and 
he  estimated  the  land  conveyed  to  Gillaspie 
and  McCaleb  to  be  about  one-fifth   in  value 
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of  the  entire  lands.  The  deeds  to  these 
parties  are  not  in  the  record. 

The  cause  came  on  to  be  heard  on  the 
29th  of  March  1872,  when  the  court  held 
that  the  lands  embraced  in  the  marriage 
contract  were  subject  to  pay  the  plaintiff's 
judg'ment,  and  decreed  that  if  the  plaintiff's 
judgment  remained  unsatisfied  at  the  ex- 
piration of  sixty  days  from  the  adjourn- 
ment of  the  court,  R.  L.  Parrish,  who  was 
appointed  a  commissioner  for  the  purpose, 
after  such  advertising  as  he  might  deem 
best,  should  sell  at  public  auction  the  said 
lands  upon  the  terms,  of  cash  for  enough 
to  pay  the  costs  of  suit  and  the  expenses  of 
sale,  and  as  to  the  residue  upon  credits  of 
one,  two  and  three  years,  in  equal  instal- 
ments, taking  from  the  purchaser  bonds 
with  good  personal  security,  bearing  inter- 
est from  the  date,  and  waiving  the  home- 
stead exemption. 

From  this  decree  Mrs.  Sively,  by  her  next 
friend,  Andrew  J.  Sively,  applied  to  this 
court  for  an  appeal ;  which  was  allowed. 

Mays,  for  the  appellant. 

R.  L.  Parrish,  for  the  appellee. 

898  •BOULDIN,  J.,  delivered  the  opin- 
ion of  the  court. 

The  proceedings  in  the  Circuit  court  in 
this  case  have  been  somewhat  irregular,  but 
we  think  there  is  no  substantial  error  in 
the  record  to  the  prejudice  of  the  appellant. 

There  is  no  brief  for  the  appellant  and 
no  argument,  nor  is  there  any  formal  as- 
signment of  errors  in  the  petition  for  ap- 
peal; but  we  gather  from  the  petition,  that 
the  appellant  relies  on  the  following  objec- 
tions, among  others,  to  the  decree  of  the 
Circuit  court :  Ist.  That  there  was  no  proof 
of  the  number  of  acres  of  land  sold  by 
Sively  to  McCaleb  and  Gillaspie,  nor  any 
production  of  the  deeds. 

It  might  be  enough  to  say  that  the  alle- 
gation that  a  portion  of  the  Sively  lands 
had  been  sold  to  those  parties,  came  from 
the  appellant's  grantor  by  way  of  defence 
to  the  claim  of  the  appellee ;  and  if  it  were 
important  that  the  deeds  should  be  produced 
and  the  number  of  acres  shown,  it  was  cer- 
tainly incumbent  on  the  appellant  and  not 
the  appellee,  to  produce  the  evidence. 

But  it  does  in  fact  appear  from  the  com- 
missioner's report,  that  he  estimated  ^*the 
land  conveyed  to  Gillaspie  and  McCaleb,  to 
be  about  one-fifth  in  value  of  the  entire 
lands."  We  think  therefore  that  there  is 
nothing  in  the  objection. 

The  next  objection  seems  to  be  that  the 
land  of  the  appellant  was  decreed  to  be  sold 
without  first  ascertaining  the  exact  number 
of  acres  claimed  by  her,  and  the  assessed 
value  thereof. 

It  is  not  perceived  that  it  was  necessary 

for  either  party  to  show   the  assessed  value 

of   the    land,   prior  to  a  decree  for  the  sale 

thereof.     It  is   true    that  the   law  requires 

that  the  commissioner  who  may  make 

899  the  sale,  *shall  report  to  the  court  the 
assessed    value  of  the  land  sold:  but 


that  sale  has  not  yet  been  made ;  and  it  will 
be  time  enough  to  make  such  objection, 
when  the  delinquency  shall  in  fact  occur. 

As  to  the  other  branch  of  the  objection, 
viz :  that  the  exact  number  of  acres  claimed 
by  the  appellant  was  not  shown.  We  think, 
on  the  facts  of  this  case,  that  it  was  wholly 
unnecessary  to  make  a  separate  report  of 
that  matter.  The  entire  quantity  of  the 
Sively  lands,  including  the  land  sold  to 
McCaleb  and  Gillaspie  and  the  Jackson 
river  tract,  amounted  to  367  acres,  valued  by 
the  commissioner  at  $1,745.50.  Of  these 
lands,  the  commissioner  estimates  the  lands 
sold  to  McCaleb  and  Gillaspie  at  one-fifth 
in  value.  This  one-fifth,  if  of  average 
value,  would  be  73  2-5  acres,  leaving  a 
residue  of  only  293  3-5  acres.  Of  this  resi- 
due Thomas  ^.  Cobbs,  assignee  in  bank- 
ruptcy of  Sively,  sold  213  acres,  which  (we 
are  justified  in  concluding,)  embraced  all 
the  bankrupt's  land,  not  included  in  the 
settlement  on  the  appellant,  and  would  leave 
to  her  80  3-5  acres.  The  annual  value  of 
this  settlement  is  proved  to  have  been  only 
$35 ;  whilst  the  amount  of  judgment  liens 
thereon  is  reported  at  $1,284.02.  This  latter 
amount  would  be  very  littlie  if  at  all  reduced 
by  the  proceeds  of  the  sale  made  by  the  as- 
signee in  bankruptcy;  for  the  gross  amount 
of  that  sale  was  only  $355,  of  which  we 
have  a  right  to  presume  that  but  little,  if 
any,  would  be  left  for  creditors.  This  sim- 
ple statement  of  facts,  shows,  we  think, 
with  sufficient  certainty  both  the  quantity 
of  land  claimed  by  appellant,  and  the 
necessity  and  propriety  of  a  sale  thereof. 

It  is  further  objected  that  it  was  error  to 
decree  the  sale  in  the  absence  of  McCaleb 
as  a  party  to  the  suit. 

There  is  nothing  in  the  record  to  show 
that  McCaleb  was  a  necessary  party  to 
900  the  suit.  All  that  we  have  on  *the 
subject  is  gathered  from  the  answer 
of  A.  J.  Sively,  the  husband,  grantor  and 
next  friend  of  the  appellant,  and  he  does 
not  say  that  the  sale  to  McCaleb  was  sub- 
sequent to  the  settlement.  On  the  contrary 
he  says,  ^^that  he  sold  a  portion  of  the  land 
sought  to  be  subjected  to  sale,  to  Joseph 
McCaleb;  another  portion  to  James  P. 
Gillaspie,  for  both  of  which  deeds  have  been 
made,  and  that  by  a  marriage  contract  be- 
tween this  respondent  and  his  wife,  of 
record  in  the  clerk's  office  of  Alleghany 
County  court,  she  is  entitled  to  another 
part  of  said  land."  This  settlement  was 
made  on  the  1st  of  May  1868,  and  recorded 
on  the  20th  of  July  in  the  same  year ;  and 
from  the  order  in  which  the  several  aliena- 
tions are  enumerated  by  Sively  in  his  an- 
swer, it  would  seem  to  have  been  the  last 
executed.  And  this  is  all  we  have  on  the 
subject,  except  a  statement  in  the  amended 
bill  of  the  appellee,  that  the  deed  to  Gillas- 
pie was  dated  May  1st,  1867,  and  acknowl- 
edged May  29th,  1867,  more  than  a  year 
before  the  acknowledgment  of  the  marriage 
contract.  The  sale  to  McCaleb  was  in  all 
probability,  made  before  that  to  Gillaspie, 
as  it  was  the  first  mentioned  b3'  the  grantor 
in    his    answer;   but  there   is  literally    no 
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in  the  stay  law  are  not  in  any  sense  or  to 
any  extent,  statutes  of  limitation.  They 
only  prescribe  a  rule  of  computation  of  time 
to  apply  to  an  abnormal  state  of  the  coun- 
try, and  which,  during  that  state,  shall 
apply  to  all  statutes  of  limitation  whatso- 
ever, without  distinction.  This  rule  of 
computation  is  in  perfect  harmony  with  all 
statutes  of  limitation,  whether  existing-  at 
the  date  of  its  enactment,  or  passed  there- 
after. It  does  not  interfere  with  or  alter 
in  the  slightest  degree,  the  period  of  limi- 
tation. It  only  established  a  mode  of  com- 
putation, by  which  the  period  of  limitation 
may  be  ascertained.  The  amendatory  stat- 
utes, on  the  other  hand,  have  nothing  to  do 
with  the  computation  of  time.  They  only 
amend  a  section  of  a  pre-existing  law  pre- 
scribing a  period  of  limitation,  changing 
by  the  amendment,  a  previous  limitation 
of  five  years  to  two  years,  and  saying  noth- 
ing at  all  about  the  rule  of  computation ; 
but  leaving  the  section  as  amended  to  be 
treated  as  a  section  of  the  original  act, 
subject  to  all  the  rules  of  construction 

867  and   computation  *to   which   that  act 
is  subject.     The  several  acts,  instead 

of  being  in  conflict,  are,  in  my  opinion,  in 
perfect  harmony  with  each  other ;  and  of 
course,  the  former  is  not  under  such  cir- 
cumstances repealed  by  the  latter. 

But  another  question  arises  on  the  facts 
of  this  case  touching  the  question  of  limi- 
tation. By  the  statutes  in  force  when  this 
appeal  was  allowed,  the  period  within  which 
a  petition  for  appeal,  &c.  could  be  presented, 
and  that  within  which  the  appeal  must  be 
perfected,  were  the  same.  In  each  case  the 
limitation  was,  as  a  general  rule,  as  it  now 
is,  two  years  from  the  date  of  the  judgment 
or  decree.  Now  it  appears  from  the  certifi- 
cate of  the  clerk  of  this  court,  ih  this  case, 
that  the  appeal  was  not  perfected  by  the 
execution  of  bond  as  required  by  law  until 
the  26th  of  April  1862,  three  years,  three 
months  and  twenty-six  days  after  the  date 
of  the  decree  appealed  from,  and  more  than 
six  months  after  the  expiration  of  the  pe- 
riod, within  which  alone  was  it  lawful  for 
this  court  to  award  an  appeal.  In  that  state 
of  facts  the  appeal  would  necessarily  be  dis- 
missed, but  for  a  rather  incautious  proviso 
in  the  section  limiting  the  time  in  which 
appeals  may  be  perfected,  not  found  in  the 
section  limiting  the  right  of  appeal.  By 
the  former,  being  the  17th  section  of  ch. 
182  of  Code  of  1860,  as  amended  by  the  act 
of  June  23d,  1870,  Sess.  acts  1869-70,  ch. 
171,  p.  224,  after  prescribing  a  limitation 
of  two  years  from  the  date  of  the  judgment 
or  decree,  to  the  issuing  of  process  on  any 
appeal  therefrom,  it  is  enacted  that  **the 
appeal,  writ  of  error  or  supersedeas  shall  be 
dismissed  whenever  it  shall  appear  that 
two  years  have  elapsed  since  the  said  date, 
before  the  record  is  delivered  to  such  clerk, 
or  before  such  bond  is  given  as  is  required 
to  be  given  before  the  appeal,  writ  of  error 
or  supersedeas  takes  effect:  provided  how- 
ever, that  section  twenty-six  of  chapter  one 
hundred   and   eighty-two  of  the  Code 

868  of  *1860,  instead  of  this  section,  shall 


remain  in  full  force,  and  apply  to  case& 
in  which  the  appeal,  writ  of  error  or 
supersedeas  may  be  to  any  judgment  or 
decree  rendered  before  the  passage  of  this 
act. ' '  There  is  no  such  proviso  in  the  3d 
section  of  the  same  act  in  relation  to  the 
time  in  which  a  petition  for  appeal  most 
be  presented  to  the  court  of  appeals  or  the 
judges  thereof,  nor  in  the  act  aforesaid  of 
November  5th,  1870,  amending  the  same; 
and  thus  in  many  cases,  as  in  this  case,  a 
striking  incongruity  between  the  acts  will 
be  presented.  But  the  proviso  in  the  17th 
section  is  too  plain  and  imperative  to  be 
disregarded,  and  it  must  be  enforced.  Lex 
ita  scripta  est ;  and  it  is  not  competent  to 
this  court,  by  construction,  to  amend  or 
repeal  it.  By  the  26th  section  of  chapter 
182,  of  Code  of  1860,  which  in  this  respect 
is  the  law  of  this  case,  the  limitation  is 
five  years  instead  of  two,  being  in  fact  the 
same,  with  the  limitation  at  that  time,  to 
the  right  of  appeal ;  and  five  years  not  hav- 
ing yet  elapsed  since  the  first  day  of  Janu- 
ary 1869,  when  the  statute  of  limitation 
commenced  running,  the  appeal,  in  my 
opinion,  was  regularly  perfected,  and  is 
properly  before  us. 

This  brings  us  to  the  consideration  of  the 
propriety  of  the  decree  appealed  from.  That 
decree,  and  the  previous  decree  of  the  13th 
of  May  1863,  confirming  the  sale  of  real 
property,  and  ordering  the  same  to  be  con- 
veyed to  the  purchaser, .  were  made  in  the 
absence  of  important  and  essential  parties 
whose  interest  appears  on  the  face  of  the 
record.  It  appears  on  the  face  of  the  decree 
of  October  11, 1862,  that  Robert  J.  Crockett, 
one  of  the  original  defendants  in  the  suit 
below,  and  joint  and  equal  owner  with  his 
co-defendant  8.  S.  Crockett,  died  pending^ 
the  suit,  unmarried  and  intestate,  leaving 
his  brother  the  said  S.  S.  Crockett,  a  sister 

Isabella  C.  Brown,  wife  of  William  H. 
869      Brown,  and   the  children  *of  Charles 

H.  and  Jane  A.  Sauffley,  of  unknown 
names  and  number,  his  only  heirs  at  law 
and  distributees.  These  persons  were  or- 
dered by  the  decree  last  mentioned  to  be 
brought  before  the  court  by  scire  facias  and 
proper  proceedings  thereon,  yet  without 
awaiting  the  execution  and  return  of  the 
scire  facias  or  other  proceedings,  the  court, 
by  the  same  decree,  by  consent  of  the  par- 
ties before  the  court,  ordered  a  sale  of  the 
property;  which  was  made  and  confirmed 
by  the  court,  without  any  return  of  scire 
facias  executed  or  evidence  of  publication 
against  the  heirs  and  distributees  aforesaid 
of  Robert  S.  Crockett,  and  without  further 
notice  of  them.  In  this,  there  was  manifest 
error.  It  is  unnecessary,  at  this  day,  to 
cite  authority  for  the  familiar  proposition, 
that  in  a  court  of  equity  all  persons  must 
be  made  parties  who  have  a  material  inter- 
est in  the  cause.  **A11  persons  materiallj 
interested  in  the  subject  of  controversy 
ought  to  be  made  parties  in  equity;  and  if 
they  are  not,  the  defect  may  be  taken  ad- 
vantage of  either  by  demurrer  or  by  the 
court  at  the  hearing."  Clarke  v.  L«ong,  4 
Rand.  451.     But  as  I  have   already   said,  it 
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is  needless  to  cite  authority  for  a  proposition 
so  familiar  and  well  established.  Nor  is  it 
necessary  to  cite  authority,  for  the  proposi- 
tion, which  is  really  the  same,  that  in  a 
proceeding  to  charge  the  lands  of  the  de- 
fendant, if  he  die  testate  or  intestate  pend- 
ing the  controversy,  there  can  be  no  further 
proceeding  against  the  lands  of  the  decedent 
nntil  his  heirs  at  law  or  devisees,  as  the 
case  may  be,  shall  be  brought  before  the 
court.  It  was  error,  therefore,  in  this  case, 
to  confirm  the  sale,  dispose  of  the  proceeds 
of  the  real  estate  sold,  and  strike  the  case 
from  the  docket,  without  having  all  the 
heirs  of  Robert  S.  Crockett  before  the  court. 
They  should  be  brought  before  the  court 
and  allowed  the  option  of  assenting  to  or 
resisting  the  confirmation  of  a  sale  so 
870  irregularly  *made.  I  am  of  opinion, 
therefore,  that  the  two  last  decrees 
entered  in  the  cause  should  be  reversed  and 
annulled,  with  costs  to  the  appellant ;  and 
that  the  cause  be  remanded  to  the  Circuit 
court  to  be  further  proceeded  in,  in  accord- 
ance with  this  opinion. 

ANDERSON,  J.,  concurred  in  the  opinion 
of  Bouldin,  J.,  throughout.  On  the  question 
of  the  limitation  of  the  appeal.  Christian, 
J.,  dissented,  upon  the  ground  that  the  act 
of  March  2,  1866,  entitled  *'an  act  to  pre- 
serve and  extend  the  time  for  the  exercise 
of  civil  rights  and  remedies,"  contained 
the  only  saving  applicable  to  appeals,  &c., 
to  the  court  of  appeals.  He  thought  the 
appeal  was  too  late. 

Judge  Moncure  also  dissented,  on  the 
question  of  the  limitation  of  the  appeal,  on 
the  ground  that  as  to  appeals,  the  7th  sec- 
tion of  the  stay  law  was  repealed  by  impli- 
cation ;  and  therefore  the  appeal  was  too 
late. 

All  the  judges  concurred  in  the  opinion 
that  the  decree  should  be  reversed,  and  sent 
back  for  want  of  proper  parties.  * 


Decree  reversed. 
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*Forrer  v.  Coffman  &  at. 

September  Term,  1878.  Staunton. 


I.  Arbitration— Sealed  Award.*— Arbitrators  are  re- 
quired to  return  tbeir  award  by  a  certain  day 
under  their  hands  and  seals.  They  prepare  their 
award;  and  the  day  before  they  are  required  to 
return  it,  one  of  them  hands  It  to  the  counsel  of 
the  plaintiff.  He  sees  that  they  have  omitted  the 
seals,  and  he  returns  it  to  them,  and  requests  that 
they  will  add  the  seals  and  insert  the  word  ''seal'* 
in  the  body  of  the  instrument.  This  they  do,  and 
then  deliver  it  on  the  day  to  which  they  are  limited 
by  the  submission.    The  award  is  valid. 

a.  Same— Same— Parties  Bound.— The  submission  is 
made  of  matters  in  controversy  in  a  suit  by  M 
against  F  &  C,  late  partners,  on  a  claim  against 
the  partnership.  F  alone  is  the  party  to  the  sub- 
mission, and  binds  himself  to  perform  it  and  the 
award  is  that  F  shall  pay  to  M,  &c.  The  fact  that 
C  is  not  named  in  the  award  is  no  objection  to  it. 

♦See  collection  of  cases  in  foot-note  to  WiUougrhby 
V.  Thomas,  24  Gratt  521;  Portsmouth  v.  Norfolk  Co., 
81  Oratt.  727,  and  foot-note. 


He  is  not  bound  by  it.  having  been  no  party  to  the 
submission. 

3.  5ame— Award  Entered  as  the  Jadgment— The  sub- 
mission providing  that  the  award  shall  be  entered 
as  the  Judgment  of  the  court,  when  so  entered  it 
is  the  Judgment  in  the  cause,  and  settles  all  the 
matters  involved  in  the  action;  and  it  was  not 
necessary  that  the  award  on  its  face  should  dis- 
pose of  the  action. 

4.  Same— Intareat— The  arbitrators  might  properly 
allow  interest  upon  the  ascertained  present  value 
of  rents  to  become  due. 

5.  Jurisdiction  of  County  Court— Presumption.— it  not 
appearing  in  the  record  whether  the  term  of  the 
county  court  at  which  the  award  was  entered  as 
the  Judgment  of  the  court,  was  a  quarterly  or 
monthly  term,  it  must  be  presumed  by  the  appel- 
late court,  that  it  was  a  term  at  which  the  court 

had  Jurisdiction  to  enter  the  Judgment. 

872  *In  June  1871,  Magdaline  M*D. 
CofPman  instituted  an  action  of  as- 
sumpsit in  the  County  court  of  Rocking- 
ham, against  Henry  Forrer  and  Charles  T. 
Clippinger,  late  partners  under  the  name 
and  style  of  Forrer  &  Clippinger,  to  recover 
from  them  the  sum  of  nine  hundred  and 
fifty  dollars,  with  interest,  for  the  rent  of 
a  store  room  and  lot  in  the  town  of  Harri- 
sonburg, due  one  half  on  the  12th  of  No- 
vember 1870,  and  the  other  half  on  the  12th 
of  May  1871.  The  process  was  served  on 
both  the  defendants,  and  they  appeared  and 
pleaded  *^non  assumpsit." 

In  January  1872,  the  cause  being  still 
pending  in  the  county  court,  Henry  Forrer 
and  Mrs.  Coffman  entered  into  a  written 
agreement,  by  which,  after  reciting  that 
certain  questions  and  disputes  between  Mrs. 
Coffman  and  Forrer  8l  Clippinger  have 
arisen  and  are  now  pending,  in  regard  to 
the  liability  of  the  said  firm  of  Forrer  & 
Clippinger  to  the  said  Coffman  for  rent  due 
and  to  become  due,  under  an  article  of  agree- 
ment entered  into  by  them  on  the  13th  of 
January  1868,  in  regard  to  the  lease  of  cer- 
tain property  in  the  town  of  Harrisonburg, 
which  said  property  was  burned  on  the  25th 
of  December  1870 ;  and  the  said  Henry  Forrer 
having  agreed,  and  hereby  agreeing,  to 
assume  and  pay  any  liability  that  may  at- 
tach to  the  said  firm  of  Forrer  8l  Clippinger 
by  virtue  of  said  article  of  agreement,  and 
desiring  to  surrender  the  said  lease,  and 
pay  over  to  said  M.  M'D.  Coffman,  in  cash, 
the  amount,  if  any  thing,  that  may  be  due 
her  upon  the  award  to  be  made  by  the  arbi- 
trators hereinafter  mentioned ;  therefore  for 
the  final  ending  all  said  questions  and  dis- 
putes, and  deciding  the  same,  the  said 
Forrer  and  Coffman  agreed  that  the  matters 
in  controversy  should  be  referred  to  the 
final  award  of  Samuel  Shacklett,  J.  Madison 
Irvin  and  W.  C.  Harrison,  or  any  two  of 
them,    so  as   that   they   should  make 

873  their   award   in  *writing   under  their 
hands  and  seals,  ready  to  be  delivered 

by  the  2Sth  of  May  1872.  And  it  was  agreed 
that  this  submission  should  be  entered  on 
record  in  the  county  court  of  Kockingham, 
and  that  the  award  should  be  entered  up  as 
the  judgment  of  said  court. 
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The  arbitrators  made  their  award,  by 
which  the3'  awarded  that  Forrer  should  pay 
to  Mrs.  Coffman  the  sum  of  $2,817.73,  with 
interest  on  $356.26,  a  part  thereof,  from  the 
12th  of  May  1671;  on  $475,  another  part 
thereof,  from  the  12th  of  November  1871, 
and  on  $1,986.47,  the  residue  thereof,  from 
the  12th  of  May  1872;  and  further  that 
Forrer  should  deliver  to  said  Coffman,  im- 
mediate possession  of  the  lot  of  ground 
mentioned  in  the  submission. 

At  the  June  term  of  the  county  court  of 
Rockingham,  on  the  motion  of  Mrs.  Coff- 
man, a  rule  was  awarded  upon  Forrer  to 
show  cause  why  the  award  aforesaid  should 
not  be  entered  up  as  the  judgment  of  the 
court.  This  rule  was  served  on  Forrer, 
who  appeared;  and  the  motion  came  on  to 
be  heard  at  the  July  term  of  the  court ;  when 
the  court  rendered  a  judgment  in  favor  of 
Mrs.  Coffman  against  Forrer,  in  pursuance 
of  the  terms  of  the  award.  And  Forrer  ex- 
cepted. 

By  the  agreement  of  the  13th  of  January 
1868,  Mrs.  Coffman  rented  to  Forrer  & 
Clippinger,  for  the  term  of  five  years  com- 
mencing on  the  12th  of  May  1870,  and  end- 
ing on  the  11th  day  of  May  1875,  a  store 
room  and  its  appurtenances,  and  also  all 
the  rest  of  the  lower  story  of  the  main 
building  of  said  house,  except,  &c. ;  in  con- 
sideration for  which  they  agreed  to  pay  to 
her  an  annual  rent  of  nine  hundred  and  fifty 
dollars,  to  be  paid  at  the  end  of  each  suc- 
cessive six  months  of  said  lease ;  and  they 
further  bound  themselves  to  make  extensive 
specified  improvements  on  the  house  at 
their  costs.  On  the  2Sth  of  December  1870, 
the  house  was  entirely  consumed  by 
874  *fire,  the  lessees  having  paid  the  rent 
up  to  November  12th  1870. 

The  parties  not  agreeing  as  to  the  liabil- 
ity of  Forrer  &  Clippinger  to  pay  the  rent 
after  the  house  was  consumed,  the  suit  was 
brought  by  Mrs.  Coffman  against  them; 
and  the  agreement  for  a  submission  of  their 
matters  to  award,  and  the  award  was  made 
as  hereinbefore  stated.  As  to  the  award  it 
appeared  in  evidence,  that  it  was  prepared 
by  the  arbitrators  and  handed  to  the  counsel 
of  Mrs.  Coffman  by  one  of  the  arbitrators 
on  the  24th  of  May  1872,  in  the  absence  of 
the  others.  When  this  was  done,  the  word 
**sear'  was  not  in  the  body  of  the  instru- 
ment, and  no  seals  were  attached  to  their 
names ;  and  on  the  next  day  the  counsel  re- 
turned it  to  the  arbitrators  with  the  request 
that  they  would  affix  seals  to  their  names, 
and  insert  the  words  **and  seals*'  in  the 
body  of  the  award ;  which  was  done  by  the 
arbitrators,  who  thereupon,  all  being  pres- 
ent together,  delivered  the  same  to  said 
counsel  on  the  same  day. 

The  defendant  proved  by  one  of  the  arbi- 
trators, that  they  intended  to  allow  the 
plaintiff  the  whole  amount  of  rent  accruing 
after  the  25th  of  December  1870  down  to  the 
termination  of  the  lease,  reduced  to  cash 
on  the  12th  of  May  1872,  subject  to  a  credit 
of  $400  a  year  from  the  date  of  the  award 
to  the  termination  of  the  lease  in  May  1875 ; 
in  like  manner  reduced  to  cash  on   the  12th 


of  May  1872 ;  which  credit  was  for  the  value 
of  the  surrender  of  the  lease  by  Forrer  to 
the  plaintiff. 

And  these  being  all  the  facta  proved  in 
the  case,  the  defendant  Forrer  moved  the 
court  to  set  aside  the  award,  and  not  to 
enter  judg-ment  upon  it. 

1st.  Because  the  orig'inal  award  as  made, 
signed  and  delivered,  was  not  made  under 
seal,  as  required  by  the  submission. 

2d.  Because  the  award  was  not  final, 
875      and  did  not  dispose  *of  a  suit  pending 
in  the  court,  for  part  of   the  rent  ac- 
crued after  said  25th  of  December,  1870. 

3d.  Because  of  apparent  errors  on  its  face, 
in  allowing  interest  from  a  period  anterior 
to  the  time  the  rent  was  due  or  to  becomt 
due  under  the  lease. 

4th.  Because  the  rent  accruing'  was  re- 
duced  to  cash  by  simple  interest,  instead  of 
compound. 

5th.  Because  it  is  impossible,  in  requiring 
the  surrender  of  the  lease  of  Forrer  A  Clip- 
pinger by  Henry  Forrer. 

6th.  Because  the  rule  to  show  cause 
against  the  award  issued  in  the  action  of 
assumpsit  pending"  in  the  County  court  of 
Rockingham,  for  part  of  the  rent,  and  be- 
cause the  court  has  no  jurisdiction  at  a 
monthly  term  to  enter  the  same. 

7th.  Because  the  award  was  unjust  and 
excessive. 

But  the  court  overruled  the  motion  to  set 
aside  the  award ;  and  as  before  stated,  en- 
tered judgment  thereon  in  favor  of  Mrs. 
Coffman  against  Forrer.  And  thereupon 
Forrer  applied  to  the  Circuit  court  of  Rock- 
ingham for  a  writ  of  error  and  supersedeas 
to  the  judgment ;  which  was  refused :  and 
he  then  made  the  like  application  to  a  judge 
of  this  court ;  which  was  allowed. 

Woodson,  for  the  appellant. 

Yancey  &  Johnston,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

An  action  of  assumpsit  was  brought  in 
the  Circuit  court  of  Rockingham  county,  by 
Mrs.  Coffman,  against  Henry  Forrer  and 
Charles  T.  Clippinger,  late  partners,  trad- 
ing under  the  firm  and  style  of  Forrer  & 
Clippinger.  During  the  pendency  of  the 
action  it  was  agreed  between  plaintiff  and 
defendant  Forrer,  to  submit  the  matters  in 
controversy  to  arbitration,  and  the  award 
pursuant  thereto  to  be  entered  up  as 
876  judgment  of  the  court.  *The  submis- 
sion required  the  arbitrators  to  make 
their  award  under  their  hands  and  seals, 
ready  to  be  delivered  on  or  before  the  I7th 
of  February  1872.  The  time  was  subse- 
quently enlarged  to  the  25th  of  May  fol- 
lowing. 

The  award  was  made  and  completed  on 
the  24th  of  May,  and  delivered  by  one  of 
the  arbitrators,  in  the  absence  of  the  others, 
to  the  counsel  for  the  plaintiff.  The  coun- 
sel discovering  that  the  award  was  not 
''under  the  seals**  of  the  arbitrators,  as 
required  by  the   submission,    returned  it  to 
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them  on  the  morning  of  the  25th,  with  a 
request  thej  would  supply  the  omission ; 
which  was  accordingly  done  by  the  arbitra- 
tors, all  of  them  being  present ;  and  there- 
upon, on  the  same  day,  the  award  was  again 
delivered  to  the  counsel. 

It  is  insisted  that  the  arbitrators  were 
functus  officio,  and  they  were  not  authorized 
to  change  or  interfere  with  the  award  after 
it  was  first  delivered  to  counsel.  The  ob- 
jection is  of  the  most  technical  character. 
Xhe  additions  made  by  the  arbitrators  were 
mere  matters  of  form.  They  did  not  affect 
the  merits  or  the  substance  of  the  award, 
or  involve  the  exercise  of  any  new  and  dis- 
tinct act  of  judgment  on  the  part  of  the 
arbitrators.  It  is  impossible  that  either 
party  could  be  prejudiced  by  the  act.  The 
omission  was  no  doubt  accidental,  or  the 
result  of  misapprehension ;  and  the  arbitra- 
tors had  the  right,  as  it  was  their  duty,  to 
supply  any  mere  formal  defect  of  the  kind, 
certainly  before  the  time  fixed  for  the  de- 
livery of  the  award. 

In  Irvine  v.  Elnon,  8  fast's  R.  52,  Lord 
BUenborough  said,  that  the  arbitrator's 
authority  having  been  once  completely  ex- 
ercised, pursuant  to  the  terms  of  submis- 
sion, was  at  an  end,  and  could  not  be  revived 
even  for  the  purpose  of  correcting  a  mis- 
taken calculation  of  figures.  But  that  view 
was  placed  upon  the  distinct  ground,  that 
such  mistakes  might  involve  the  es- 
877  sential  ^merits  of  the  case.  And  the 
distinction  is  well  taken  between  acts 
which  may  change  and  correct  the  judg- 
ment of  the  arbitrator,  and  acts  which  in- 
volve mere  matters  of  form ;  such  as  the 
simple  insertion  of  date  and  the  like.  As 
to  the  latter,  there  is  no  valid  reason  why 
the  arbitrator  may  not  perform  them  even 
after  a  delivery  of  the  award,  more  espe- 
cially when  the  time  has  not  expired,  which 
terminates  the  arbitrator's  authority.  The 
tendency  of  the  modern  decisions  is  to  dis- 
regard, as  far  as  possible,  mere  matters  of 
form,  and  to  give  force,  conclusiveness  and 
effect  to  awards  where  no  corruption  or 
misconduct  on  the  part  of  the  arbitrators  is 
charged,  and  no  fraud  or  deceit  imputed  to 
the  parties. 

The  second  objection  is,  that  Clippinger 
is  not  noticed  in  the  award,  although  he  is 
a  party  to  the  action,  and  one  of  the  lessees 
of  the  property  involved  in  the  decision  of 
the  arbitrators.  The  answer  is,  that  Clip- 
pinger was  in  no  way  concerned  in  the 
submission,  and  cannot,  therefore,  be  bound 
by  the  award.  The  defendant  I*orrer  agreed 
to  surrender  the  lease,  to  assume  any  liabil- 
ity which  might  attach  to  the  firm,  and  to 
psiy  the  plaintiff  for  the  rent  of  the  property 
such  sum  as  should  be  ascertained  by  the 
arbitrators.  The  award  may  not  be  binding 
upon  Clippinger,  who  was  no  party  to  the 
submission ;  but  it  is  none  the  less  valid  as 
to  Forrer,  who  did  assent  to  it.  As  to  him, 
the  award  is  within  the  terms  of  the  sub- 
mission. 

The  third  ground  of  error  is  the  alleged 
failure  of  the  arbitrators  to  dispose  of  the 
action    of  assumpsit,    and  of   the    several 


matters  of  controversy  included  in  it.  The 
submission  provides  that  the  award  shall 
be  entered  up  as  the  judgment  of  the  court. 
When  so  entered,  it  necessarily  terminated 
the  action  and  all  matters  of  contro- 
878  versy  *fairly  connected  with  it.  The 
award  was  in  fact  the  judgment  of 
the  court,  and  as  such  ended  the  suit. 

It  is  also  insisted,  that  the  arbitrators 
had  no  right  to  allow  interest  on  the  pay- 
ments. The  leased  tenement  had  been  de- 
stroyed by  fire  long  before  the  period  fixed 
for  the  termination  of  the  lease.  And  the 
parties  desired  to  ascertain  the  extent  of 
the  lessees'  liability  for  the  rent  due  and  to 
become  due ;  and  whatever  it  might  be,  the 
defendant  agreed  to  pay  immediately.  The 
arbitrators  accordingly  ascertained  the 
present  value  of  the  lease,  and  the  amount 
to  be  paid  the  plaintiff  in  satisfaction  of 
her  claim ;  and  the  sums  thus  ascertained 
bear  interest.  It  is  clearly  competent  for 
the  arbitrators  to  award  the  payment  of 
interest  upon  the  principal  adjudged  to  be 
due.  Even  if  they  had  made  a  mistake,  it 
is  not  such  a  mistake  on  the  face  of  the 
award  as  the  court  can  correct. 

The  only  remaining  objection  to  be  con- 
sidered relates  to  the  jurisdiction  of  the 
County  court  to  enter  judgment  on  the 
award  at  the  July  term  1^2.  It  is  insisted 
that  this  was  a  monthly  term,  and  the  court 
was  not  authorized  at  such  term  to  take  any 
action  upon  the  award.  It  is  unnecessary 
to  consider  whether  the  laws  prescribing 
the  jurisdiction  of  the  County  courts  pro- 
hibit these  courts  at  monthly  terms,  from 
entering  up  awards  as  the  judgment  of  the 
court.  By  the  act  of  July  11th,  .1870,.  the 
judges  of  the  County  courts  are  empowered 
to  designate  four  or  more  terms  for  the 
trial  of  civil  cases,  in  which  juries  are  re- 
quired. Whether  the  July  term  of  the 
County  court  of  Rockingham  was  one  of 
the  courts  thus  designated,  the  record  does 
not  inform  us.  In  the  absence  of  all  proof 
on  the  subject,  we  must  presume  that  the 
court  in  this  case  did  not  assume  an  un- 
warranted jurisdiction. 

879         *For  these   reasons  I  am  of  opinion 
to  affirm  the  judgment. 

Judgment  affirmed. 


880      *Gatewood'8  Adm'r  v.  Goode  &  als. 

September  Term,  1878,  Staunton. 
Several  Defendants— Lien  of  Jndflrment— Case  at  Bar.— 

At  the  March  term  1861,  of  the  county  court  of  Mon- 
roe, a  Judflrment  was  rendered  at  the  suit  of  the 
bank  of  V  plaintiff  asrainst  W,  S  and  6.  the  latter 
livlnfr  In  the  county  of  Bath.  Execution  of  Jl.  fa. 
was  issued  on  this  Judgment  and  levied  on  the 
property  of  W,  and  the  sheriff  returned,  after 
June  1861,  a  levy  upon  the  personal  property  of  W. 
that  the  property  was  appraised  and  offered  for 
sale,  and  not  bringing  valuation  it  was  returned. 
6  died  during  the  war,  leavinsr  real  estate  in  Bath 
county,  and  also  in  West  Virginia:  and  after  his 
death  some  of  his  creditors  filed  their  bill  in  the 
Circuit  court  of  Bath,  to  subject  his  real  estate  to 
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substance,  thoaffh  informal,  will  be  sustained 
thouffb  demurred  to. 
a.  Same— Same— Identity  of  Offence.— in  tbe  first  case 
tbe  defendant  is  charged  as  the  "keeper  of  a  house 
of  entertainment  in  the  second  as  "keeper  of  an 
ordinary."  The  offence  charred  in  both  beinir  the 
same  not  only  in  kind  but  in  fact,  the  acquittal  in 
the  first  case  is  a  bar  to  the  second. 

On  the  12th  of  December  1871,  the  attor- 
ney for  the  Com tnon wealth  in  the  corpora- 
tion of  Alexandria,  filed  an  information 
against  Samuel  Day,  that  on  the  11th  of 
September,  for  the  year  1871,  in  the  city  of 
Alexandria,  Samuel  Day,  the  keeper  of  an 
ordinary  in  said  city,  did  in  the  said  ordi- 
nary of  him  the  said  Samuel  Day,  in  the 
city  aforesaid,  permit  unlawful  gaming,  by 
permitting  divers  persons  there  assembled, 
then  and  there  to  play  at  cards,  d^c. 

Da3*'  having  been  summoned,  appeared, 
and  in  his  proper  person,  filed  a  plea  of 
autrefois  acquit.  In  his  plea  he  sets  out  in 
full  the  record  of  the  previous  information 
and  the  proceedings  upon  it.  The  only 
difference  between  the  two  informations  is, 
that  in  the  first  he  is  charged  as  being 
the  keeper  of  a  house  of  entertainment,  and 
in  the  last  he  is  charged  as  keeping  an 
ordinary.  In  the  first  case  he  appeared, 
and  he  pleaded  *^not  guilt3%"  and  filed  a 
demurrer  to  the  information,  which  was 
overruled. 

916  *The  case  came  on  to  be  tried  on 
the  11th  of  December,  1871,  when  the 
jury  rendered  a  verdict  in  his  favour,  and 
he  was  discharged  by  the  court.  And  his 
plea  averred  that  he  was  the  same  person 
and  the  offence  was  the  same  for  which  he 
had  been  before  prosecuted. 

The  attorney  for  the  commonwealth  de- 
murred to  the  plea ;  and  the  court  sustained 
the  demurrer.  And  thereupon  the  defend- 
ant pleaded  not  guilty ;  and  upon  the  trial 
there  was  a  verdict  against  him ;  and  the 
court  adjudged  that  he  should  pay  a  fine  of 
one  hundred  dollars  and  costs ;  and  that  he 
should  forfeit  his  license  and  give  bond  for 
his  good  behaviour.  And  Day  applied  to 
this  court  for  a  writ  of  error ;  which  was  al- 
lowed. 

A.  &  C.  E.  Stuart,  for  the  appellant. 

The  Attorney  General,  for  the  common- 
wealth. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  plea  of 
the  plaintiff  in  error  to  the  information, 
although  very  informal,  substantially  avers 
matter  which  constitutes  a  bar  to  the  pros- 
ecution, the  counsel  having  agreed  that  the 
record  referred  to,  is  to  be  regarded  as 
copied  in  and  part  of  the  plea.  It  sets  out 
the  record  of  proceedings  in  the  corporation 
court  of  Alexandria,  upon  an  information 
which  is  recited,  together  with  the  proceed- 
ings thereon,  in  which  it  is  charged  that 
on  the  11th  of  September  in  the  year  1871, 
in  the  city  of  Alexandria,  Samuel  Day,  the 


keeper  of  a  house  of  entertainment,  in  the 
said  city,  did  in  the  house  of  entertainment 
of  him  the  said  Samuel  Day,  in  the  city 
aforesaid,  permit  unlawful  gaming,  by  per- 
mitting divers  persons  there  assembled, 
then  and  there  to  play  at  cards,  against  the 
peace  and  dignity  of  the  commonwealth  of 
Virginia.  That  there  was  a  demurrer  by 
the    defendant    to   said  information, 

917  which    was  *overruled   by   the  court; 
that    the  defendant  then  pleaded  not 

guilty ;  tipon  which  plea  issue  was  joined ; 
that  the  issue  was  tried  by  a  jury  who  ren- 
dered a  verdict  of  **not  guilty,"  and  the 
judgment  of  the  court  thereon  that  the  said 
Samuel  Day  be  discharged  of  the  said 
offence,  and  go  thereof  without  day.  And 
the  plea  avers  that  he  (the  defendant)  and 
the  said  Samuel  Day,  so  indicted  and  ac- 
quitted as  aforesaid,  are  one  and  the  same 
person,  and  the  misdemeanor  of  which  he 
was  prosecuted  and  acquitted  as  aforesaid, 
and  the  misdemeanor  of  which  he  is  in- 
dicted, are  one  and  the  same  and  not  differ- 
ent misdemeanors.  Parker,  C.  J.,  we  think 
justly  said  in  Commonwealth  v.  Goddard, 
13  Mass.  R.  455:  '* Whenever  it  is  made  to 
appear  substantially,  by  the  record  of  a 
trial,  that  the  second  prosecution  of  the 
same  party  is  for  the  same  offence,  and 
that  on  the  first  prosecution  judgment  has 
been  awarded  and  actually  executed  (the 
plea  in  that  case  was  autrefois  convict, )  the 
court  passing  the  first  judgment  having" 
jurisdiction  over  the  person  and  the  offence, 
the  second  prosecution  must  be  barred.  In 
this  case  we  are  of  opinion  that  the  plea 
substantially  avers,  that  the  defendant  had 
been  previously  prosecuted,  tried  and  ac- 
quitted, by  a  court  of  competent  jurisdic- 
tion, for  the  same  offence,  and  that  the 
judgment  of  acquittal  remained  in  force 
and  effect,  and  although  inartificially 
drawn,  it  is  a  good  plea  of  autrefois  acquit 
upon  demurrer;  and  consequently  that  the 
court  below  erred  in  sustaining  the  demurrer 
to  the  plea.  The  court  is  of  opinion  that 
the  demurrer  ought  to  have  been  overruled, 
and  the  attorney  for  the  commonwealth,  if 
he  desired  it,  to  have  had  leave  to  reply. 
And  if  he  did  not  wish  to  reply,  judgment 
should  have  been  entered  for  defendant. 
The  court  is,  therefore,  of  opinion  that  the 
verdict  in  this  cause  be  set  aside,  and 

918  *the   judgment   be    reversed   and  an- 
nulled, and  the   cause  is  remanded  to 

the  Corporation  court  of  Alexandria,   to  be 
proceeded  in,  in  conformity  with  this  order. 

Judgment  reversed. 


919      *  Jackson  v.  The  Oommon  wealth. 

January  Term,  1878,  Ricbmond. 

I.  Criminal  Law— Indictment  for  Murder— Rlglit  t» 
Examination  before  a  Jostioe.— A  jury  of  inquest 
ftnd  that  the  deceased  was  killed  by  J  and  the 
Justice  who  acted  as  coroner,  issaes  process,  upon 
which  J  is  committed  to  prison.  The  flfrand  jury 
in  the  Ck>nnty  court  find  an  indictment  arainst  J 
for  murder,  and  he  is  brought  iuto  court  and 
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arraigned,  and  on  his  arraifrnment  elects  to  be 
tried  In  tne  Clrcnit  court  In  the  Circuit  court  J 
moyes  to  quash  the  Indictment  because  he  had 
not  been  sen t  before  a  justice  for  examination :  and 
that  motion  beinir  oyerruled,  and  the  cause  con- 
tinued to  the  next  term  on  his  motion,  he  at  the 
next  term  files  a  plea  in  abatement  to  the  indict- 
ment, on  the  ffround  that  he  had  not  had  the  benefit 
of  an  examination  before  any  justice  of  the  x>eace 
or  other  legally  authorized  ofllcer  for  commit- 
ment To  this  plea  the  attorney  for  the  common- 
wealth demurs,  and  the  demurrer  is  sustained. 
Hbij>: 
I.  Same— Same— Same.— J  was  not  entitled  to  be 

sent  before  a  justice  for  examination. 
a.  Same  —  Sam»->  Same— Waiver—  Qiuere. — Qtt jbhb  : 
If  J  was  entitled  to  such  an  examination,  he  had 
not  waived  it  by  electiuff  to  be  tried  in  the  Cir- 
cuit court  and  not  makinfr  his  motion  until  he 
was  at  the  bar  of  that  court 

a.  Venire— pinion  Formed— Competency.*— If  a  f>€nlre 
man  has  formed,  and  still  more,  if  he  has  formed 
and  expressed  a  decided  opinion  as  to  the  ffuilt  or 
innocence  of  the  accused,  no  matter  on  what 
ground  it  was  formed,  whether  from  havlnir  heard 
the  evidence  on  some  former  trial  or  examination, 
or  from  mere  rumour  or  otherwise,  he  is  an 
Incompetent  juror  to  try  the  case.  If  on  the  other 
hand,  his  opinion  is  merely  hypothetical,  he  is  not 
incompetent  on  that  ground. 

920    *3.  Same— Opinion  Pormed  from  Evidence  on  Por* 

mar  Trial— Competency.— If  a  venire  man  has 

formed  an  opinion  as  to  the  ffuilt  or  innocence  of 

the  accused  from  having  heard  the  evidence  on  a 

^Venire— Opinion  Pormed— Competency.— There  are 

many  cases  in  Virginia  as  to  the  competency  or 
incompetency  of  jurymen  on  account  of  previously 
formed,  or  previously  formed  and  expressed,  opin- 
ions conceminfr  the  guilt  or  innocence  of  the  pris- 
oner, and,  as  said  fn  the  principal  case,  it  would  be 
difficult  to  adducePany  definite  rules  on  the  subject 
A  juror,  who  having  heard  the  testimony  of  a 
witness  in  the  cause,  and  then  formed  an  opinion  on 
it,  and  was  doubtful  whether  he  had  expressed  the 
opinion  or  not  though  he  thought  it  most  probable 
he  had  expressed  it  but  declared  that  at  the  time  of 
the  trial  he  had  no  prejudice  against  the  prisoner, 
or  his  cause,  and  that  he  could,  as  he  believed,  give 
the  prisoner  as  fair  a  trial  as  if  he  had  not  heard 
any  thing  on  the  subject  is  an  impartial  juror,  and 
a  challenge  ag^ainst  him  for  cause  ought  to  be  over- 
ruled.   Pollard  V.  Com.,  5  Rand.  660. 

On  a  trial  for  murder,  two  jurors  are  severally 
examined  on  voir  cUre.  1.  One  states,  that  he  was 
not  present  at  the  examination  of  the  prisoner 
before  the  hustings  court  and  has  heard  no  state- 
ment of  the  evidence  from  any  witness  or  any  per- 
son who  was  present;  that  he  has  heard  the  case 
apoken  of  in  the  town,  and  rumors  in  regard  to  Its 
circumstances,  upon  which  he  has  exprc^ed  no 
opinion,  though  he  believes  those  rumors  to  be 
true,  and  if  they  should  turnout  upon  the  trial  to  be 
true,  he  has  a  decided  opinion  in  regard  to  the  case: 
but  he  feels  no  prejudice,  and  is  satisfied  he  shall 
be  able  to  decide  the  case  upon  the  evidence  which 
may  be  given  in,  uninfluenced  by  the  rumors  he 
has  heard;  that  the  opinion  he  has  formed  wis,  that 
if  the  prisoner  had  stabbed  the  deceased  under  the 
circumstances  which  he  had  heard,  he  ought  to  be 
punished.  2.  The  other  juror  states,  that  he  has 
made  up  no  decided  opinion;  that  he  has  heard  a 


former  trial  or  examination  of  the  case,  it  would 
be  difficult  if  not  impossible  to  regard  such  opinion 
otherwise  than  as  decided  or  substantial,  within 
the  meaning  of  the  rule;  and  he  would  generally, 
if  not  always,  be  considered  an  incompetent  juror, 
even  though  he  might  think  and  say  that  he  could 
give  the  accused  an  impartial  triaL 

4.  Same— Opinion  Formed  from  Rumor— Presumption- 
Competency  .—If  a  venire  man  has  formed  an  opin- 
ion of  the  guilt  or  innocence  of  the  accused  from 
mere  rumour,  the  presumption,  in  the  absence  of 
evidence  to  the  contrary,  is,  that  such  opinion  is 
merely  hypothetical;  and  will  be  so  considered 
even  though  he  speaks  of  it  as  a  decided  or  sub> 
stantial  opinion,  if  he  says  he  has  no  prejudice 
airainst  the  accused,  and  thinks  he  can  give  him  a 
fair  and  impartial  trial.  But  if  the  court  be  satis- 
fied, either  from  the  venire  man's  own  statement 
or  otherwise,  that  the  opinion  is  in  fact  decided  or 
substantial,  he  will  be  an  Incompetent  juror. 

5.  Same— Competency— Opinion  of  the  Court.— in  all 

cases  great  weight  is  justly  due  to  the  opinion  of 
the  court  before  whom  the  venire  men  are  ques- 
tioned and  examined  in  regard  to  their  compe- 
tency as  jurors. 

6.  Impeachment  of  Witneseea- Prior  Inconsistent 
Statements  — Laying  the  Poundatlon.  —  The  testi- 
mony of  witnesses  examined  before  a  jury  of 
inquest  and  committed  to  writing,  cannot  be  used 
to  Impeach  the  evidence  given  on  the  trial  of  the 
prisoner,  unless  their  attention  has  been  called  to 
it  and  to  any  discrepancies  between  that  and  their 
evidence. 

part  of  the  evidence  of  one  witness,  and  formed  an 
impression,  and  if  the  balance  of  the  testimony 
should  run  in  that  way,  that  impression  would  be 
confirmed;  that  as  far  as  the  evidence  went  he  has 
a  decided  opinion,  if  the  rest  should  not  run  airainst 
It;  but  that  he  has  no  prejudice,  has  not  expressed 
any  opinion,  and  is  prepared  to  decide  the  case 
according  to  the  evidence  which  may  be  given  in, 
uninfluenced  by  the  portion  of  evidence  he  has 
heard.  Beld,  both  the  j  urors  are  competent  Moran 
V.  Com.,  9  Leigh  661. 

The  entertaining  a  decided  opinion  of  the  pris- 
oner's guilt  formed  on  the  testimony  as  published 
In  the  newspapers,  is  not  a  valid  objection  to  a  juror, 
if  he  thinks  he  can  discard  his  opinion,  and  that  it 
would  not  influence  his  judgment;  and  that  he  could 
give  the  prisoner  a  fair  trial  according  to  the  law 
and  the  evidence  submitted  to  the  jury.  Smith  v. 
Com.,  7  Oratt  508. 

A  venire  man  when  called,  stated,  "That  he  had 
not  heard  any  of  the  evidence  nor  had  he  heard  ahy 
report  of  It  from  those  who  had  heard  it;  but  from 
the  rumor  of  the  neighborhood  he  had  formed  an 
opinion  which  was  at  the  time  he  spoke  existinir  on 
his  mind,  and  which  he  should  stick  to,  unless  the 
evidence  should  turn  out  to  be  different  from  what 
rumor  had  reported  it  to  be.  That  he  had  no  preju- 
dice nor  partiality  for  or  against  the  prisoner,  and 
believed  he  could  give  him  a  fair  and  impartial  trial 
according  to  the  evidence  that  should  be  given 
in."  He  is  a  competent  juror,  and  chaUenge  of  him 
for  cause  by  the  prisoner  was  properly  overruled. 
Clore's  Case,  8  Gratt  606. 

A  talesman  when  examined  on  his  voir  dire  said 
that  he  had  heard  a  great  deal  said  about  the  case, 
but  that  he  had  not  heard  or  read  the  evidence  given 
at  the  examinations  before  the  mayor  or  hustings 
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This  is  a  writ  of  error  to  a  judgment  of 
the  Circuit  court  of  the  county  of  Alexandria 
pronounced  on  the  16th  day  of  November 
1872,  convicting  William  Jackson  of  murder 
in  the  first  degree,  and  sentencing  him  to 
be  hung  therefor.  The  accused  was  indicted 
at  a  County  court  held  for  said  county  on 
the  first  day  of  April  1872,  for  the  murder 
of  Mary  Jackson,  who  was  his  wife.  On 
the  17th  day  of  I*ebruary  1872,  an  inquisition 
was  taken  in  the  said  county  before  ^.  P. 
Crocker,  ^  justice  of  the  ]S»eace  acting  as 
coroner  of  said  county,  upon  the  view  of 
the  body  of  the  said  Mary  Jackson  then  and 

there  lying  dead ;  and  the  jurors  found 
921      by  *their  verdict   that   the   deceased 

came  to  her  death  from  a  fracture  of 
the  skull  produced  by  a  blow  inflicted  by 
the  said  William  Jackson,  during. the  ni^ht 
of  Thursday,  February  ISth,  1872.  The 
said  justice  and  acting  coroner  returned  to 
the  said  County  court  the  inquisition,  writ- 
ten testimony,  and  recognizance  of  wit- 
nesses, taken  by  him,  and  issued  a  warrant 
against  the  said  William  Jackson,  under 
which  he  was  apprehended  and  committed 
to  the  jail  of  said  county ;  where  he  remained 
until  the  said  first  day  of  April  1872,  when 
an  indictment  was  found  against  him  as 
aforesaid,  by  the  grand  jury  of  said  county. 
Though  he  was  then  in  jail  under  the  war- 
rant aforesaid,  a  capias  was  awarded 
against  him  forthwith  to  answer  the  said 
indictment;  which  being  executed;  and  the 
accused  being  set  to  the  bar  and  arraigned 
upon  the  said  indictment,  he,  without 
pleading  thereto,  demanded  to  be  tried  for 
the  offence  aforesaid  before  the  Circuit 
court  of  Alexandria  county.  Whereupon  it 
was  ordered  by  the  said  County  court,  that 
he  be  remanded  to  the  said  Circuit  court  to 
be  tried  for  the  offence  aforesaid ;  and  he 
was  remanded  to  jail,  and  the  witnesses  for 
the  commonwealth  were  recognized  to  ap- 
pear  before   the  said  Circuit  court  on  the 

court:  and  that  lie  had  formed  no  opinion  on  the 
subject.  He  then  stated  that  since  the  prisoner  had 
been  in  jail  his  wife  and  family  had  moved  to  the 
lot  adjoininsr  his  residence,  and  had  lived  there: 
that  they  were  often  at  his  house,  and  that  there 
was  ffreat  intimacy  between  the  families,  and  on 
that  account  he  would  rather  not  sit  in  the  case, 
that  his  mind  mifirht  be  influenced:  and  in  answer  to 
a  question  from  the  court  he  said  he  was  unwillinsr 
to  trust  himself  under  the  circumstances.  He 
thousrht  he  could  srive  the  prisoner  a  fair  trial  on 
the  evidence.  '  That  he  had  no  prejudice  for  or 
afirainst  the  prisoner,  there  was  no  connection  by 
blood  or  marriasre  between  them,  and  that  he  had 
never  spoken  to  the  prisoner's  wife  or  family  on  the 
subject  of  the  trial.  He  is  a  competent  juror,  and  it 
is  error  to  set  him  aside,  for  which  the  prisoner  may 
except  and  have  the  judgment  reversed.  Mon- 
tagrue's  Case,  10  Gratt  768. 

A  person  called  as  a  juror  in  a  trial  for  murder, 
says  in  answer  to  a  question— I  have  expressed  an 
opinion  from  what  I  have  heard.  What  I  have 
heard  was  not  from  any  witness.  My  opinion  was 
not  a  fixed  one.  I  thinlc  I  can  srive  the  prisoner  a 
fair  trial  without  reference  to  the  opinion  I  have 
expressed.  He  is  a  competent  Juror.  Little's  Case* 
25  Gratt.  981. 


first  day  of  the  next  term  thereof,  as  wit- 
nesses aforesaid.  On  which  day,  to  wit: 
the  20th  day  of  May  1872,  the  accused  moved 
the  said  Circuit  court  to  continue  the  cause 
till  Wednesday  next  thereafter;  which  was 
accordingly  done.  On  the  latter  day,  to 
wit:  the  22d  day  of  May  1872,  he  moved 
the  court  to  quash  the  proceedings  against 
him,  upon  the  ground  that  he  had  not  been 
examined  t>efore  a  justice  of  the  peace; 
which  motion  the  court  overruled.  The 
accused  then  moved  the  court  to  quash  the 
proceedings,  upon  the  ground  that  the  clerk 
had  not  issued  a  proper  venire  facias ;  which 
motion  the  court  also  overruled.     And  then 

the  accused  moved  the  court  to  con- 
922      tinue  the  *cause  on  the  ground  of  the 

absence  of  a  material  witness;  and 
the  court  accordingly  continued  the  case 
till  the  first  day  of  the  next  term;  **on  ac- 
count," as  stated  in  the  order,  ''of  its  being 
a  case  in  which  the  life  of  the  accused  was 
involved,  and  the  court  being  willing  to 
afford  him  every  facility  of  defence." 

At  the  next  term  of  the  said  court,  to 
wit :  on  the  11th  day  of  November  1872,  the 
accused  filed  a  plea  in  abatement  to  the  said 
indictment,  upon  the  ground  that  he  had 
not  the  benefit  of  an  examination  before 
any  justice  of  the  peace,  or  other  legally 
authorized  officer  for  commitment,  bail  or 
discharge ;  to  which  benefit  he  claimed  to 
be  entitled.  There  was  a  demurrer  to  the 
plea,  &c.,  joinder  in  demurrer;  and  the 
court  sustained  the  demurrer  and  overruled 
the  plea.  The  accused  was  then  arraigned 
upon  the  indictment  and  pleaded  "not 
guilty;"  and  issue  was  thereon  joined. 
The  case  having  been  heard,  the  accused 
was  found  guilty  of  murder  in  the  first 
degree ;  and  judgment  was  'pronounced  ac- 
cordingly as  aforesaid,  on  the  16th  day  of 
November  1872. 

In  the  progress  of  the  prosecution   in  the 
Circuit  court,  three  bills  of  exceptions  were 

■  ■  ^  ■  ■        I  ■  ■  ^    ■  ■■    ■■  1         U  ■!■■■■ 

In  a  trial  for  murder,  a  juror  on  voir  dire  said  thai 
newspaper  accounts  had  made  an  impression  on  his 
mind,  but  that  *'it  would  yield  to  evidence,"  and  that 
he  could  ffive  prisoner  a  fair  and  impartial  triaL  A 
second  said  the  same,  and  that  he  would  not  be  will- 
insT  to  act  on  those  accounts,  but  that  it  would  take 
evidence  to  remove  the  impression.  A  third  said  be 
had  not  formed  "a  decided  opinion,"  but  an  impres- 
sion that  "would  be  riffht  hard  to  iret  over,  but  that 
it  would  not  require  sworn  statements  to  remove  it 
"Held,  these  jurors  were  competent."  Hall  vt  Com., 
80  Va.  171,  15  S.  E.  Rep.  517. 

See  Epes'  Case,  5  Qratt  676,  for  opinion  formed  and 
expressed  which  will  not  disqualify  juror  in  a  trial 
for  murder. 

See  foot-note  to  Shinn  v.  Com.«  82  Gratt.  809,  where 
there  is  a  collection  of  cases  holdinir  that  opinions 
formed  by  jurors  were  not  such  decided  opinions  as 
to  disqualify  them  from  servinsr,  and  also  a  collec- 
tion of  cases  holding  jurors  disqualified  becanse  of 
previously  formed  opinions. 

See  also,  Smith's  Case,  9  Va.  Cas.  6:  Kennedy's 
Case,  2  Va.  Cas.  610:  Poore's  Case,  S  Va.  Gaa.  474: 
Huffhes*  Case,  5  Rand.  666:  Osiandera  Case.  S  Jjcigh 
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sig'ned  bj  the  court  at  the  instance  of  the 
accused;  which,  in  the  order  in  which  the 
questions  arose,  though  not  in  the  order  in 
which  the  bills  are  copied  in  the  record,  are 
as  follows:  The  first  states,  that  upon  the 
arraignment  of  the  accused  in  the  County 
court,  he,  without  pleading,  elected  to  have 
his  case  removed  to  the  Circuit  court ;  which 
was  done ;  that  upon  the  trial  before  the  Cir- 
cuit court,  and  before  he  had  pleaded  to  the 
indictment,  he  moved  to  quash  the  indict- 
ment on  the  same  grounds  set  out  in  the 
special  plea  aforesaid.  But  the  court  over- 
ruled the  motion  and  refused  to  quash  the 
indictment;  to  which  he  excepted.  The 
second  bill   states,    that   on    the   trial, 

Graham,  a  venire  man,  sworn  on  his 
923      voir  dire,  said  '*that  *he  had  heard  the 

subject  of  the  trial  spoken  of  in  the 
county;  that  some  of  the  persons  from 
whom  he  had  heard  the  relation  of  the  evi- 
dence, were  present  at  the  examination 
upon  the  coroner's  inquest ;  that  the  persons 
he  had  heard  speak  of  the  evidence  were 
those  whose  statement  of  the  evidence  he 
believed  to  be  entitled  to  full  credit,  and 
that  he  believed  what  they  said  was  a  true 
narrative  of  what  was  testified  before  the 
coroner;  that  upon  this  he  had  expressed 
and  formed  an  opinion  with  regard  to  the 
guilt  or  innocence  of  the  prisoner;  that 
such  an  opinion  was  not  a  decided  one ;  that 
he  believed  that  notwithstanding  the  for- 
mation and  expression  of  such  opinion,  he 
could,  as  a  juror,  do  justice  to  the  prisoner ; 
that  he  felt  no  prejudice  against  the  pris- 
oner ;  and  that  he  believed  that  he  would 
be  able  to  render  his  verdict  upon  the  evi- 
dence at  the  trial,  uninfluenced  by  his 
preconceived  opinion."  This  juror  was 
challenged  for  cause  by  the  accused,  and 
the  challenge  was  overruled  by  the  court ; 
to  which  the  accused  excepted. 

The  third  and  last  bill  states,  that  on  the 
trial,  the  testimony  of  the  witnesses  taken 
down  at  the  inquest  of  the  coroner  and 
properly  authenticated,  was  excluded  from 
the  jury  when  it  was  sought  to  be  submitted 
during  the  argument  of  the  cause,  and  not 
before,  for  the  purpose  of  impeaching  the 
credibility  of  the  witnesses.  Upon  the 
examination  of  the  witnesses  on  the  trial, 
their  testimony  contained  in  the  written 
evidence  taken  before  the  coroner,  was  not 
read  to  them;  but  they  were  especially  in- 
terrogated in  regard  to  it.  One  of  the  wit- 
nesses, Caroline  Coleman,  testified  that 
she  had  given  evidence  before  the  coroner's 
inquest;  that  she  remembered  what  she 
then  stated;  that  she  had  thought  much, 
and  considered  on  the  subject  since;  that 
her  memory  was  accurate  and  correct.     But 

the  court  being  of  opinion  that 
924      *the  attention  oi  the  witnesses  should 

have  been  called  during  their  exami- 
nation to  the  discrepancies,  if  any,  between 
their  statements  on  the  trial,  and  those 
made  by  them  before  the  coroner,  refused 
to  allow  the  said  record  of  their  testimony 
to  go  before  the  jury  as  evidence  for  any 
purpose,  when  offered  by  counsel  for  pris- 
oner  during   his  closing  argument  in  the 


case,  or  to  permit  him  to  comment  thereon ; 
but  upon  the  motion  of  the  attorney  for  the 
Commonwealth,  excluded  the  same;  to 
which  ruling  of  the  court  the  prisoner  ex- 
cepted. 

Kent  &  Neale,  for  the  prisoner. 

The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.,  after  stating  the  case, 
proceeded : 

^our  errors  are  assigned  in  the  proceed- 
ings and  judgment  aforesaid :  1st.  That  the 
court  erred  in  refusing  to  quash  the  indict- 
ment, or  to  order  the  prisoner  to  be  carried 
before  a  justice  of  the  county,  and  to  sum- 
mon the  witnesses,  upon  whose  information 
the  indictment  was  made,  to  appear  and 
testify  before  the  justice:  2d.  That  the 
court  erred  in  sustaining  the  demurrer  to 
the  plea  in  abatement,  which  presented  the 
same  question  as  that  set  out  in  the  first 
assignment  of  error:  3d.  That  the  court 
erred  in  overruling  the  challenge  for  cause 
to  the  venireman  Graham:  4th.  That  the 
court  erred  in  excluding  from  the  jury,  the 
written  testimony  of  the  witnesses,  or  of 
the  witness  Caroline  Coleman,  taken  down 
and  properly  authenticated  at  the  inquisi- 
tion held  by  the  coroner,  when  offered  in 
evidence  to  impeach  the  witnesses.  We 
will  consider  these  errors  in  the  order  in 
which  they  are  assigned. 

The  1st  and  2d  present  the  same  question  ; 
and  we  will  therefore  consider  them  to- 
gether. That  question  is,  that  the  accused 
was  entitled,  as  matter  of  right,  to 
925  demand  *that  he  be  carried  before  a 
justice  of  the  county  to  be  examined 
for  the  said  offence,  before  he  could  be 
tried,  or  even  effectually  indicted  therefor ; 
and  that  he  was  so  entitled,  even  though 
he  had  been  actually  indicted  for  the  offence 
in  the  County  court ;  and  upon  his  arraign- 
ment on  the  indictment  in  that  court,  had 
thereon  demanded  to  be  tried  for  the  offence 
before  the  Circuit  court ;  and  even  though 
he  asserted  his  supposed  right,  for  the  first 
time,  in  the  Circuit  court,  when  set  to  the 
bar  of  that  court,  according  to  his  demand 
to  be  tried  therein. 

The  question  whether,  under  the  act 
passed  April  27,  1867,  entitled  '*an  act  to 
revise  and  amend  the  criminal  procedure," 
(acts  of  assembly,  1866-67,  p.  915,)  a  person 
indicted  for  felony  in  the  proper  court  to 
try  him  for  the  offence,  but,  when  indicted, 
not  being  in  custody,  nor  having  been  ar- 
rested or  examined  by  a  justice,  should  be 
arrested  and  sent  before  a  justice  to  be  ex- 
amined; or  whether  he  may  be  taken  on  a 
capias,  and  tried  upon  the  indictment, 
without  an  examination  by  a  justice,  was 
'very  fully  considered  by  this  court  in  Cha- 
hoon's  case,  20  Gratt.  733;  and  three  of  the 
judges  delivered  elaborate  opinions  upon  it. 
The  judgment  of  the  court  below  upon  the 
question,  was  therefore,  in  that  case, 
afifirmed,  and  Chahoon  was  tried  and  con- 
victed, without  having  been  previously  ex- 
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amined  by  a  justice.  When  that  decision 
was  made,  the  legislature  was  in  session ; 
and  there  have  since  been  two  sessions  of 
the  legislature,  including  the  present — and 
yet  there  has  been  no  change  of  the  law 
made,  and  no  act  passed  declaratory  of  the 
meaning  of  the  legislature  in  the  existing 
law  on  the  subject.  The  presumption, 
therefore,  is,  that  the  legislature  is  satisfied 
with  the  construction  thus  placed  upon  the 
law,  and  is  disposed  to  acquiesce  therein. 
We  consider  it  important  that  the  construc- 
tion   of   the    law    should   be  settled; 

926  *more  important  indeed  than  that  it 
should   be   settled   in  one  way  rather 

than  the  other ;  especially  as  the  legislature 
can,  at  any  time,  change  the  law,  if  deemed 
proper,  and  as  may  be  deemed  proper.  If 
it  be  deemed  advisable  to  have  a  preliminary 
examination  in  cases  of  felony,  the  legisla- 
ture can  easily  prescribe  how,  when,  and 
by  whom  the  examination  is  to  be  made, 
and  what  shall  be  the  effect  of  it — whether 
it  shall  be  made  by  a  justice  of  the  peace, 
or  two  or  more  justices,  or  by  the  county  or 
corporation  court,  or  the  judge  thereof  in 
vacation,  or  otherwise.  We  are,  therefore, 
of  opinion,  without  reviewing  and  reconsid- 
ering the  question  which  was  so  much  con- 
sidered in  Chahoon's  case,  as  aforesaid, 
that  the  decision  of  this  court  in  that  case, 
though  by  a  divided  court,  should,  for  the 
reasons  and  under  the  circumstances  afqre- 
said,  be  accepted  and  regarded  as  a  decision 
and  settlement  of  the  question  as  to  the 
proper  construction  of  the  said  act. 

Such  being  our  opinion  upon  the  general 
question  as  to  the  necessity  of  a  preliminary 
examination  by  a  justice  of  the  peace  in 
any  case  of  felony,  it  is  unnecessary  to 
enquire,  whether  if  such  necessity  exists 
in  any  case,  it  existed  in  this  case ;  in  which 
the  accused  was  arrested  and  committed  for 
the  offence  by  the  warrant  of  a  justice 
of  the  peace  and  the  acting  coroner  in  the 
case,  and  was  actually  in  the  jail  of  the 
county  under  such  arrest  and  commitment 
when  the  indictment  was  found  against 
him  in  the  County  court ;  or  whether,  if  he 
even  had  a  right  to  demand  that  he  be  car- 
ried before  a  justice  of  the  county  to  be 
examined  for  the  said  offence,  he  did  not 
waive  that  right  by  demanding  in  the 
County  court  to  be  tried  for  the  offence  in 
the  Circuit  court,  instead  of  demanding  to 
be  carried  before  a  justice  for  examination 
as  aforesaid ;  and  by   failing  to  make 

927  such  ^latter  demand,  until  he  was  set 
to  the  bar  of  the  Circuit  court  under 

his  demand  to  be  tried  therein. 

We  are,  therefore,  of  opinion  that  the 
Circuit  court  did  not  err  in  refusing  to 
quash  the  indictment,  or  to  order  the  accused 
to  be  carried  before  a  justice  of  the  county 
for  examination;  nor  in  sustaining  the 
demurrer  to  the  plea  in  abatement  as  afore- 
said. 

The  3d  assignment  of  error  presents  the 
question,  whether  the  venireman  Graham 
was  a  competent  juror. 

There  is  no  question,  perhaps,  about 
which  there  has  been  more  apparent  conflict 


of  decision  in  this  State,  or  in  regard  to 
which  it  is  more  difBu:ult  to  derive  from  onr 
many  cases  on  the  subject  any  definite  rules 
which  will  apply  to  all  cases  that  may  arise. 
The  object  of  the  law  is,  to  secure  to  every 
man  who  is  charged  with  a  criminal  offence, 
a  trial  by  an  impartial  jury.  And  this  rule 
has  been  established  by  the  cases,  if  no 
other,  that  if  a  venirenian  has  formed,  and 
still  more  if  he  has  formed  and  expressed, 
a  decided  or  substantial  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  no  matter 
upon  what  ground  it  was  formed,  whether 
from  having  heard  the  evidence  on  some 
former  trial  or  examination,  or  from  mere 
rumor  or  otherwise,  he  is  an  incompetent 
juror  to  try  the  case ;  and  if,  on  the  other 
hand,  his  opinion  be  merely  hypothetical, 
he  is  not  incompetent  on  that  ground.  The 
difficulty  is  in  determining,  in  any  given 
case,  whether  the  opinion  be  decided  or 
substantial  or  merely  hypothetical,  there 
being  in  almost  every  case  some  peculiarity 
of  circumstance.  And  the  desire  to  remove 
or  lessen  this  difficulty  by  laying  down  cer- 
tain other  rules  for  our  guidance,  has  been 
the  fruitful  source  of  the  apparent  conflict 
in  many  of  the  cases.  Thus,  if  a  venireman 
has  formed  an  opinion  as  to  the  guilt  or 
innocence     of    the    accused    from    having 

heard  the  evidence  on  a  former  trial 
928      *or  examination  of  the  case,  it  would 

be  difficult,  if  not  impossible,  to  re- 
gard such  opinion  otherwise  than  as  decided 
or  substantial,  within  the  meaning  of  the 
rule ;  and  he  would,  generally,  if  not  al- 
ways, be  considered  an  incompetent  juror, 
even  though  he  might  think  and  say  that 
he  could  give  the  accused  an  impartial  trial. 
So,  on  the  other  hand,  if  a  venireman  has 
formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  from  mere  rumor,  the 
presumption,  in  the  absence  of  evidence  to 
the  contrary,  is,  that  such  opinion  is  merely 
hypothetical,  and  will  be  so  considered,  even 
though  he  speak  of  it  as  a  decided  or  sub- 
stantial opinion,  if  he  says  he  has  no  prej- 
udice against  the  accused  and  thinks  he  can 
give  him  a  fair  and  impartial  trial.  But  if 
the  court  be  satisfied,  either  from  the  ven- 
ireman's own  statement  or  otherwise,  that 
the  opinion  is  in  fact  decided  or  substantial, 
he  will  be  an  incompetent  juror.  There  are 
intermediate  cases  which  often  give  rise  to 
difficulty  on  this  subject.  The  venireman 
may  have  formed  an  opinion  from  having 
heard  a  part  only  of  the  evidence  on  a 
former  trial;  or  from  having  heard  the 
whole  or  part  of  the  evidence  given  on  a 
former  trial,  through  persons  who  were 
present,  in  whose  veracity  and  accuracy  he 
may  have  more  or  less  confidence ;  or  from 
having  read  an  account  of  such  evidence  in 
a  newspaper.  We  cannot  lay  down  any  rule 
for  the  government-  of  such  cases,  except 
the  general  rule  before  stated ;  and  the  court 
must  determine,  as  best  it  may,  whether 
the  opinion  be  decided  or  substantial,  or 
merely  hypothetical.  It  would  be  dangerous 
to  lay  down  a  rule ;  and  no  case  has  ever 
decided,  that  a  venireman,  who  has  formed 
an    opinion    from   accounts   received   from 
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witnesses  out  of  court,    and  still  less  from 
accounts  received  from  others,    as  to  state- 
ments made  by  witnesses,    either  in  or  out 
of   court,    is  therefore  necessarily  an 

929  incompetent   juror,  *even   though  he 
may  regard   the   persons  from  whom 

he  received  his  information  as  persons  of 
general  veracity  and  accuracy,  and  may 
credit  what  he  has  heard  from  them.  We 
know  that  witnesses  who  make  statements 
out  of  court,  of  transactions  about  which 
they  may  have  testified  in  court,  still  more 
persons  who  profess  to  detail  what  they 
may  have  heard  in  or  out  of  court,  often 
speak  carelessly,  and  generally  omitting 
particulars  which  may  be  very  material. 
And  we  know  that  those  who  listen  to  them, 
often  listen  carelessly;  and  though  they 
almost  always  form  some  impression  or 
opinion  of  the  case  from  what  they  hear, 
yet  that  opinion  is  not  always,  and  perhaps 
not  often,  decided  or  substantial,  in  the 
meaning  of  the  rule  aforesaid.  The  court 
must  determine  that  question  in  all  such 
cases,  in  view  of  all  the  circumstances. 

There  is  nothing  in  the  decision  of  Clore's 
case,  8  Gratt.  606,  which  is  in  conflict  with 
what  has  been  said ;  though  there  are  ex- 
pressions in  that  case  which  may  seem  to 
be  so.  We  need  "not  say  that  we  have  the 
highest  respect  and  reverence  for  the  mem- 
ory of  the  great  Judge,  (Lomax,)  who  de- 
livered the  opinion  of  the  court  in  that 
case ;  and  it  is  certainly  a  very  learned  and 
philosophical  opinion.  But  the  opinion  of 
every  court  must  be  read  and  construed  in 
reference  to  the  decision  of  the  court.  So 
read  and  construed,  we  entirely  approve 
the  opinion  of  the  court  in  Clore's  case;  in 
which  it  was  held  that  the  venireman  Huff- 
man was  a  competent  juror.  He  stated 
^'that  he  had  not  heard  any  of  the  evidence, 
nor  had  he  heard  any  report  of  it  from  those 
who  had  heard  it ;  but  from  the  rumor  of 
the  neighborhood  he  had  formed  an  opinion, 
which  was,  at  the  time  he  spoke,  existing 
on  his  mind,  and  which  he  should  stick  to, 
unless  the  evidence  should  turn  out  to  be 
different  from  what  rumor  had  reported  it  to 
be.  That  he  had  no  prejudice  nor  partiality 
for  or  against  the    prisoner,    and  be- 

930  lieved  *he  could  give  him  a  fair  and 
impartial  trial,  according  to  the  evi- 
dence that  should  be  given  in."  Some  of 
the  observations  of  the  court  in  regard  to 
the  competency  of  the  said  juror,  are  very 
appropriate  to  the  present  occasion.  After 
saying  that  none  are  so  apt  to  form  opin- 
ions upon  what  they  may  have  heard  that 
is  material  in  the  case,  than  those  who  are 
the  most  intelligent,  discreet  and  upright, 
and  at  the  same  time,  the  most  discrimi- 
nating; such  as  are,  of  all  the  community, 
the  most  fit  to  sit  in  trial  upon  the  criminal, 
the  court  thus  proceeds:  * 'If  they  are  dis- 
qualified as  jurors,  then  those  best  qualified 
will  be  excluded  from  passing  between  the 
Commonwealth  and  the  {prisoner,  in  cases 
where  vindication  of  guilt  or  innocence  will 
be  most  vital.  Courts  should  be  careful  in 
laying  down  rules  as  to  the  qualification  of 
jurors,    which    will   throw  jury  trials,  and 


the  administration  of  criminal  justice,  into 
the  hands  of  the  most  senseless  and  igno- 
rant and  least  competent '  to  pronounce  a 
just  and  legal  verdict.'' 

Observations  equally  strong  and  appro- 
priate on  this  subject  have  been  made  by 
the  court  in  other  cases.  In  Moran's  case, 
9  I^eigh  651,  which  was  decided  by  a  very 
able  court  consisting  of  fifteen  judges,  the 
opinion  of  the  court  was  delivered  by  Sum- 
mers, J.  It  thus  proceeds,  on  the  subject 
we  are  now  considering:  '*This  court  is 
unanimous  in  the  opinion  that  the  pris- 
oner's challenges  for  cause  to  the  jurors, 
H.  and  T.  were  properly  overruled.  Those 
jurors  entertained  no  ill  will  against  the 
prisoner,  or  prejudices  by  which  their  minds 
might  have  been  influenced  in  trying  his 
cause.  They  had  heard  the  reports  of  the 
occurrence,  and  one  of  them  a  part  of  the 
evidence.  Their  minds  had  necessarily 
come  to  some  conclusions,  dependent  how- 
ever on  the  accuracy  and  fullness  of  the 
reports  and  statements  which  had  reached 
them;  and  they  were  each    satisfied 

931  *that  they  could  pass  fairly  and  im- 
partially   between   the    prisoner   and 

the  commonwealth.  This,  we  think,  was 
all  that  the  most  scrupulous  regard  to  public 
justice,  and  the  rights  and  safety  of  the 
prisoner  required.  When  atrocious  acts  are 
committed,  the3*  necessarily  become  the 
subjects  of  conversation  and  remark,  lead- 
ing to  impressions  and  opinions  favorable 
or  unfavorable  to  the  party  accused:  bu 
when  such  opinions  have  not  impressed  the 
mind  with  strong  and  decided  conviction, 
by  which  the  justice  and  fairness  of  the 
juror's  decision  upon  the  evidence  may  be 
influenced,  we  think  that  no  disqualifica- 
tion is  produced.  Sustaining  challenges  to 
jurors  for  favor  on  slight  grounds,  tends 
to  place  the  administration  of  public  justice 
in  the  hands  of  the  most  ignorant  and  least 
discriminating  portion  ot  the  community, 
by  which  the  safety  of  the  accused  may  be 
endangered,  and  the  proper  administration 
of  the  laws  put  to  hazard ;  and  we  are  there- 
fore not  disposed  to  enlarge  the  grounds  of 
challenge  beyond  those  properly  deducible 
from  the  cases  heretofore  decided. ' ' 

Besides  the  cases  before  referred  to,  the 
following  seem  to  be  the  principal  ones  on 
the  subject  in  our  reports;  many  of  them 
being  referred  to  aqd  commented  upon  by 
the  learned  counsel  for  the  plaintiff  in  error. 
Lithgow's  case,  2  Va.  ca.  297;  Sprouce's 
case,  id.  375;  Pollard's  case,  5  Rand.  659; 
Mendum's  case,  6  Rand.  704;  Osiander's 
case,  3  Leigh  780;  Maile's  case,  9  Leigh 
661 ;  Armistead's  case,  11  id.  657 ;  McCune's 
case,  2  Rob.  R.  771 ;  Eppe's  case,  5  Gratt. 
676;  Smith's  case,  6  id.  6%,  and  7  id.  593; 
Wormley's  case,  10  id.  658;  Montague's 
case,  id.  767;  andBristow's  case,  15  id.  634. 

We  have  examined  all  the  cases,  and  ac- 
cording to  the  rule  laid  down  or  recognized 
in    all  of   them,  the  venireman  Graham  in 
this  case  was  a  competent  juror,  not  having 
formed  a  decided  or  substantial  opin- 

932  ion  as  *to   the  guilt   or  innocence  of 
the  accused  ;  his  opinion  on  that  sub- 
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ject,  so  far  as  he  had  formed  one,  being  in 
fact  only  hypothetical.  He  was  not  present 
when  the  coroner's  inquest  was  taken,  and 
heard  none  of  the  evidence  given  on  that 
occasion.  He  .did  not  even  converse  with 
any  of  the  witnesses  who  were  then  exam- 
ined. Some  of  the  persons  from  whom  he 
had  heard  the  relation  of  the  evidence  were 
present  at  the  examination  upon  the  said 
inquest.  He  believed  the  statement  of  the 
evidence,  made  to  him  by  the  persons  he 
had  heard  speak  of  it,  to  be  entitled  to  full 
credit ;  and  that  what  they  s^id  was  a  true 
narrative  of  what  was  testified  before  the 
coroner;  and  upon  this  he  had  formed  and 
expressed  an  opinion  with  regard  to  the 
guilt  or  innocence  of  the  accused.  But  he 
did  not  say  that  such  opinion  was  a  decided 
one.  On  the  contrary  he  expressly  said 
that  it  was  not  a  decided  one ;  that  he  be- 
lieved, notwithstanding  the  formation  and 
expression  of  such  opinion,  he  could  as  a 
juror,  do  justice  to  the  accused;  that  he 
felt  no  prejudice  against  him ;  and  that  he 
believed  he  would  be  able  to  render  his  ver- 
dict upon  the  evidence  at  the  trial,  unin- 
fluenced by  his  preconceived  opinion.  In 
some  of  the  cases  referred  to,  the  venireman 
whose  competency  was  in  question,  spoke 
of  his  preconceived  opinion  as  being  de- 
cided; in    some   of  them  it  was  formed,  in 

art  at  least,  from  his  having  heard  a  part 
of  the  evidence  given  at  a  former  trial ;  and 
in  several,  if  not  most  of  them,  the  evidence 
tending  to  show  that  such  opinion  was  de- 
cided, was  much  stronger  than  it  was  in 
this  case,  if  it  can  be  said  that  there  was 
any  such  evidence  in  this  case ;  and  yet  it 
was  held  that  such  opinion  was  not  decided 
within  the  meaning  of  the  rule,  but  only 
hypothetical,  and  that  such  veniremen 
were  competent  jurors.  Without  setting 
out  a  statement  of  the  facts  in 
933  ^regard  to  the  opinions  of  these  dif- 
ferent veniremen,  we  refer  to  the 
cases  themselves,  in  which  those  facts  can 
readily  be  seen ;  and  besides  the  cases  of 
Moran  and  of  Clore,  to  which  we  have  al- 
ready specially  referred,  we  also  refer  spe- 
cially to  Pollard's  case,  Osiander's  case, 
Maile's  case,  Armistead'scase,  Bppe'scase, 
(a  strong  one,)  Smith's  case,  (two  cases) 
and  Wormley's  case,  ubi  supra.  We  call 
special  attention  to  the  opinions  of  the 
court  delivered  by  Scot^,  J.,  in  Osiander's 
case,  and  by  L/eigh,  J. ,  in  Eppes'  case.  We 
all  know  how  great  were  the  learning  and 
experience  of  those  judges,  and  indeed  of 
the  whole  court  of  which  they  were  mem- 
bers, in  the  criminal  law  and  practice  of 
the  State.  In  all  cases  great  weight  is 
justly  due  to  the  opinion  of  a  court  before 
whom  veniremen  are  questioned  and  exam- 
ined in  regard  to  their  competency  as  jurors. 
Montague's  case,  10  Gratt.  767.  That  court, 
which  sees,  hears  and  knows  the  venireman, 
can  much  better  judge  of  his  fitness  to  be  a 
juror  than  we  can. 

We  are,  therefore,  of  opinion,  that  the 
venireman  Graham  was  a  competent  juror 
in  this  case. 

The  4th  and  only   remaining  assignment 


of  error  presents  the  question,  as  to  the 
competency  of  the  testimony  of  the  wit- 
nesses taken  down  at  the  inquisition  held 
by  the  coroner,  when  offered  in  evidence  to 
impeach  the  testimony  of  the  said  witnesses 
on  the  trial. 

Nothing  was  said  about  this  assignment 
of  error  in  the  argument,  and  it  seems  to 
have  been  abandoned.  At  all  events  we 
think  it  is  not  well  founded,  for  reasons 
which  sufiiciently  appear  in  the  bill  of  ex- 
ceptions taken  to  the  ruling  of  the  conrt 
excluding  the  impeaching  testimony  from 
the  jury.  The  said  testimony  was  not 
offered  by  the  counsel  for  the  accused  until 
during  his  closing  argument  in  the  case; 
and  the  attention  of  the  witnesses  was  not 
called  during  their  examination  to 
934  the  ^discrepancies,  if  any,  between 
their  statements  on  the  trial  and  those 
made  by  them  before  the  coroner.  That 
their  attention  should  have  been  so  called, 
in  order  to  make  the  latter  statements  ad- 
missible as  impeaching  testimony,  even  if 
offered  in  due  time,  see  1  Greenleaf  on  Bv., 
i  462,  and  the  note.  See  also  Unis  v. 
Charlton's  adm'r,  12  Gratt.  484. 

Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that 
it  be  affirmed.  And  as  the  day  fixed  for 
the  execution  of  the  sentence  of  the  conrt 
below  has  already  passed,  the  cause  must 
be  remanded  to  the  said  court  in  order  that 
another  day  may  be  fixed  for  that  purpose. 

Christian,  J.,  said  that  on  the  question  of 
the  right  of  the  prisoner  to  be  examined  by 
a  justice,  he  had  concurred  in  the  opinion 
of  Staples,  J.,  in  Chahoon's  case.  He  had 
not  changed  his  opinion  on  that  question  ; 
but  acquiesced  in  the  decision  in  this  case ; 
and  the  prisoner  had  waived  his  right  to 
such  an  examination,  if  he  had  it. 

STAPI/BS,  J. ,  concurred  in  the  decision, 
because  he  thought  the  prisoner  had  waived 
his  right  to  an  examination  by  a  justice. 

ANDERSON,  J.,  concurred  in  the  opinion 
of  Mon<cure,  P.  Bouldin,  J.,  dissented  on 
the  first  point.  He  was  of  opinion  that  the 
prisoner  had  a  right  to  be  examined  by  a 
justice,  and  that  he  had  not  waived  it.  He 
also  dissented  as  to  the  juror  Graham;  not 
as  to  the  law  as  stated  by  Moncure,  P.,  but 
upon  the  facts  as  applicable  to  the  law. 

Judgment  affirmed. 


935       *Speer  v.  The  Commonwealth. 

Marcb  Term,  187S,  Rlclimond. 

I.  Statute— Sale  of  Qoodj  by  Sample— Resident  Men* 
chant-Resident  Citizen.— S.  101  of  ch.  loa.  Sess.  acts 
of  1870-71,  p.  90,  prohibits  the  sale  of  ffoods  by  sam- 
ple, &c.,  by  any  person  not  a  resident  mercbant, 
mechanic  or  manufacturer,  and  applies  to  citizens 
of  the  State  who  are  not  merchants.  &c..  as  well 
as  to  citizens  of  other  States:  and  the  charge  in 
the  information  that  the  party  is  not  a  resident 
merchant,  &c..  Is  not  equivalent  to  the  charge  that 
he  is  not  a  resident  citizen.  The  question  there- 
fore  does  not  arise  whether  the  statute  is  in  viola- 
tion of  the  constitution  of  the  United  States. 
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a.   Same— Same— Interpretation  of  ** Resident." —The 

word  resident  in  the  statute,  in  connection  with 
the  words  merchant,  Ac,  does  not  Import  a  per- 
sonal residence ;  bn  t  refers  to  the  place  of  business ; 
and  any  person  though  a  citizen  of  and  livinfir  in 
another  State,  may  take  out  a  license  to  transact 
business  as  a  merchant,  &c.,  in  the  State,  and  the 
statute  therefore  is  not  unconstitutional. 

3.  5anie— Same— A  Revenue  Law.— The  statute  is  not 
a  regulation  of  commerce,  but  is  simply  a  reve- 
nue law. 

This  was  an  information  in  the  Corpora- 
tion court  of  the  city  of  Alexandria  filed  in 
August  1872,  against  Alfred  Speer,  that  on 
the  4th  of  August  1871,  he,  who  was  not  at 
the  time  a  resident  merchant  or  manufac- 
turer of  this  State,  did  by  sample,  card, 
description  and  other  representation,  offer 
to  sell  in  the  city  aforesaid,  wines,  brandies, 
goods,  wares,  and  merchandise,  without 
having  first  obtained  the  license  therefor 
required  by  law.  Speer  appeared  and  de- 
murred to  the  information;  but  the 
936  *court  overruled  the  demurrer.  He 
then  filed  the  plea  of  **not  guilty;" 
and  the  cause  coming  on  for  trial  at  the 
October  term  of  the  court,  the  jury  found 
him  guilty,  and  fixed  his  fine  at  two  hun- 
dred dollars.  Whereupon  Speer  moved  the 
court  to  set  aside  the  verdict  and  grant  him 
a  new  trial;  but  the  court  overruled  the 
motion,  and  entered  a  judgment  against 
him  in  accordance  with  the  verdict.  And 
upon  his  application  to  a  judge  of  this  court, 
a  writ  of  error  and  supersedeas  was  awarded. 

C.  E.  Stuart  and  Murbach,  for  the  appel- 
lant. 

The  Attorney  General,  for  the  Common- 
wealth. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  information  in  this  case  charges  that 
the  plaintiff  in  error,  who  was  not  at  the 
time  a  resident  merchant  or  manufacturer  of 
this  State,  did  by  sample,  card,  description, 
and  other  representation,  offer  to  sell  in 
the  city  of  Alexandria,  in  the  State  of  Vir- 
ginia, wines,  brandies,  goods,  wares  and 
merchandise,  without  having  obtained  the 
license  therefor  required  by  law.  There 
was  a  demurrer  to  the  information  which 
was  overruled.  Then  issue  was  joined  upon 
a  plea  of  not  guilty ;  and  upon  this  issue 
the  defendant  was  found  guilty  and  fined 
$200.  None  of  the  facts  are  certified,  and 
the  only  question  raised  by  the  record*  is 
upon  the^demurrer  to  the  information.  Do 
the  facts  which  it  avers  constitute  an 
offence  against  the  commonwealth,  for 
which  an  information  lies? 

The  offence  is  charged  to  have  been  com- 
mitted by  a  person  who  was  not  a  resident 
merchant,  mechanic  or  manufacturer.  And 
the  specific  license  tax  on  every  such  person 
was  $100.  Sess.  acts  of  1870-71,  chap.  193, 
{  20,  p.  278.  And  by  section  148  of  chap. 
72,  Ibid.  p.  113,    it   is  enacted   that  when- 


ever   a    license     shall    be     specially 

937  "required  by  law,    and   whenever   the 
General  Assembly  shall  levy  a  license 

tax  on  any  business,  &c.,  it  shall  be  unlaw- 
ful to  engage  in  such  business,  &c.,  with- 
out a  license.  The  tax,  it  will  be  perceived, 
is  levied  on,  and  the  license  required  to  be 
obtained  by  every  person  who  sells  by 
sample,  cax^,  &c.,  who  is  not  a  resident 
merchant,  mechanic  or  manufacturer.  And 
the  information  alleges  that  the  defendant, 
who  was  not  at  the  time  a  resident  mer- 
chant, &c.,  did  by  sample,  card,  Slc,  offer 
to  sell,  wines,  &c.,  without  having  first 
obtained  the  license  therefor  required  by 
law.  And  the  last  clause  of  section  101  of 
this  act,  (Sess.  acts  1870-71,  p.  99,)  declares 
that  any  person  who  shall  sell  or  offer  to 
sell,  in  violation  of  this  act  (it  is  not  lim- 
ited to  the  section,)  shall  pay  a  fine  of  not 
less  than  $200  dollars,  nor  more  than  $500 
for  each  offence.  The  court  is  therefore  of 
opinion  that  the  averments  of  the  informa- 
tion clearly  charge  an  offence  against  the 
statute. 

But  it  is  contended  that  the  statute  is 
unconstitutional  and  void,  or  that  provision 
of  section  101  thereof,  which  prohibits  **any 
person  or  persons,  not  residents  of  the 
State,  to  sell  or  offer  to  sell,"  Ac,  **by 
sample,"  Ac,  *' without  first  having  ob- 
tained a  license  therefor,"  because  it  is 
repugnant  to  Art.  1,  2  8,  of  the  constitution 
of  the  United  States,  which  gives  Congress 
the  power  **to  regxilate  commerce  with  for- 
eign nations,  and  among  the  several  States, 
and  with  the  Indian  tribes:"  and  also  to 
art.  IV,  {  2,  which  declares  that  **the  citi- 
zens of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in 
the  several  States." 

It  seems  to  have  been  the  intention  of  the 
legislature  to  have  inhibited  such  sales  by 
sample,  Ac,  by  any  person  who  was  not  a 
resident  merchant,  mechanic  ^  or  manufac- 
turer, whether  he  was  a  resident  citizen  of 
this  State  or  not.     And  the  effect   of 

938  this   act    would    be   the  same  if  *the 
words,  **not  residents  of  the  State," 

were  stricken  from  this  clause  of  section 
101.  But  the  court  is  of  opinion  that  the 
question  as  to  the  constitutionality  of  this 
clause  in  the  statute,  is  not  raised  by  the 
pleadings  in  the  record.  It  is  no  where 
averred  in  the  information,  or  otherwise 
shown  in  the  record,  that  the  plaintiff  in 
error  was  not  a  resident  citizen  of  Virginia, 
and  that  this  prosecution  was  instituted 
against  him  as  such  non-resident.  It  is 
averred  that  he  is  not  a  resident  merchant, 
Ac.  But  that  is  not  tantamount  to  an 
averment  that  he  was  not  a  resident  citizen ; 
For  he  might  have  been  a  resident  citizen, 
though  not  a  resident  merchant,  Ac  And 
whether  he  was  or  was  not  a  resident  citi- 
zen of  Virginia,  he  was  prohibited  from 
selling  or  offering  to  sell  by  sample,  with- 
out license,  unless  he  was  a  resident  mer- 
chant, Ac,  and  was  alike  punishable  for 
the  infraction,  whether  a  resident  citizen  or 
not.     But   even    if   this  were   not   so,  and 
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this  provision  of  section  101  of  the  act 
aforesaid,  was  unconstitutional,  it  does  not 
appear  upon  the  record,  that  the  plaintiff 
in  error  has  cause  to  complain  of  it,  or  that 
he  has  been  aggrieved  by  the  decision,  in 
as  much  as  it  does  not  appear  from  the 
record  that  he  was  not  a  resident  citizen  of 
Virginia.  And  it  is  well  settled  that  a 
statute  must  be  assumed  to  be  constitutional 
and  valid,  ''until  some  one  complains,  whose 
rights  it  invades,"  as  held  by  this  court  in 
the  recent  cases  of  Wright,  Sheriff,  &c. ,  v. 
Smith,  and  Antoni  v.  Wright,  Sheriff,  Ac, 
22  Gratt.  833 ;  citing  Cooly  on  Constitutional 
Limitations,  p.  1634. 

But  the  appellant  states  in  his  petition 
that  he  was  not  a  resident  citizen  of  Vir- 
ginia. Taking  the  fact  to  be  as  stated,  and 
that  it  so  appeared  from  the  information, 
the  court  is  of  opinion,  that  there  was  no 
error  in  the  judgment  of  the  court  below 
overruling  the  demurrer,  upon  the  ground 
that  the  act  of  Assembly  under  which 

939  *the  plaintiff  in  error  was  prosecuted 
is  not  in  conflict  with  the  constitution 

of  the  United  States.  Upon  a  fair  con- 
struction of  the  said  act,  there  is  no  dis- 
crimination in  favor  of  a  citizen  of  this 
State.  The  word  ''residents,''  as  used  in 
connection  with  the  words  "merchant,  me- 
chanic or  manufacturer,"  was  not  intended 
to  import  a  personal  residence,  but  only  the 
"place  of  business.'*  And  this  we  think  is 
implied  by  the  phraseology  itself;  but  is 
•more  clearly  shown  by  section  147  of  this 
same  chapter,  under  the  head  of  "Li- 
censes: to  whom  granted;"  which  provides 
that  "A  license  may  be  granted  to  any  citi- 
zen of  this  State ;  to  any  person  entitled  to 
the  privileges  and  immunities  of  a  citizen 
thereof;  (which  embraces  the  citizens  of 
any  of  the  United  States,)  to  any  person 
residing  in  the  State ;  to  any  firm  or  com- 
pany having  a  place  of  business  in  the 
State,  and  doing  business  thereat ;  to  any 
corporation  created  by  this  State,  or  any  of 
the  United  States,"  &c. ;  so  that  a  citizen 
of  any  of  the  United  States  has  the  same 
privilege  of  obtaining  a  license  under  this 
act,  that  a  citizen  of  this  State  has ;  and  as 
we  have  seen,  is  liable  only  to  the  same 
penalty  that  a  citizen  of  the  State  is  liable 
to,  for  selling  or  offering  to  sell  by  sample, 
without  license.  It  is  also  evident  that  the 
act  aforesaid  is  purely  a  revenue  law,  and 
not  designed  to  regulate  commerce;  and  is 
plainly  not  in  conflict  with  the  clause  of 
the  Federal  constitution,  which  invests 
Congress  with  power  "to  regulate  commerce 
with  foreign  nations,  and  among  the  sev- 
eral States  and  with  the  Indian  tribes."  It 
can  not  be  perceived  how  a  tax  upon  busi- 
ness, which  does  not  discriminate  as  to  the 
residence  or  citizenship  of  the  person,  who 
is  engaged  in  the  business  and  subject  to  the 
tax,  can  be  a  regulation  of  commerce.  The 
court  is  of  opinion,  therefore,  that  the  act 
aforesaid  is  not  unconstitutional,  and 

940  that  *there   is  no   error   in  the  judg- 
ment of  the  court  below  overruling  the 

demurrer,  and  that  the  same  be  afiirmed. 

Judgment  affirmed. 


941  *  Harvey  v.  The  Commonwealth. 

Marcb  Term.  1878,  Ricbmond. 

Criminal  Lsw—Larceny— Verdict  Plxtufir  Puniffhiswit 

— H  was  indicted  for  the  larceny  of  three  beehlTes 
of  the  value  of  t5;  three  swarms  of  bees  of  the 
valne  of  98;  and  forty  pounds  of  honey  of  the  value 
of  96,  of  the  ffoods  and  chattels  of  C.  The  jury  by 
their  verdict,  found  him  milty  as  charred  In  the 
indictment,  and  ascertained  the  term  of  his  im- 
prisonment in  the  county  jail  at  three  months,  and 
the  Judgment  of  the  court  was  for  three  montlis 
imprisonment;  W  then  moved  in  arrest  of  Jndr- 
ment,  because,  1st  The  Jury  was  not  authorized 
to  fix  the  term  of  his  imprisonment:  and.  1  Two 
of  the  three  subjects  of  larceny  charged  in  the 
indictment  are  not  proper  subjects  of  larceny. 
HxiiD: 

I.  Same— Same— 5«Be—SarpliiMige.*—Thouffh  the 
Jury  had  no  authority  to  fix  the  imprisonment 
it  was  mere  surplusage,  and  the  verdict  of  guilty 
was  ffood;  and  the  Imprisonment  was  the  act  of 
the  court. 

a.  SaoM— Same.— It  may  be  intended  after  verdict, 
that  the  bees  were  reclaimed,  and  the  honey  the 
property  of  C 

3..5ame— Same.— If  any  one  of  the  three  snbjecu 
mentioned  in  the  indictment,  miffht  be  the  sub- 
ject of  larceny,  it  is  sufficient,  and  the  verdict 
will  not  be  arrested. 

This  is  a  writ  of  error  to  a  judgment  uf 
the  Circuit  court  of  Pittsylvania  county, 
affirming  a  judgment  of  the  County  court 
of  said  county,  convicting  the  plaintiff  in 
error  of  petit  larceny,  and  sentencing  him 
to  imprisonment  therefor  in  the  county  jail 
for  the  term  of  three  months.  The  indict- 
ment was  for  stealing,  taking  and  carrying 
away,  **  three  beehives,  of  the  value  of 

942  *five   dollars;   and   three    swarms  of 
bees,  of  the  value  of  three   dollars; 

and  forty  pounds  of  honey  of  the  value  of 
five  dollars ;  of  the  goods  and  chattels  of 
one  Vincent  Shelton.  The  case  was  tried 
upon  the  plea  of  not  guilty,"  and  the  ver- 
dict of  the  jury  was  in  these  words:  We> 
the  jury  find  the  defendant  guilty,  as 
charged  in  this  indictment,  and  ascertain 
the  term  of  his  imprisonment  in  the  county 
jail  to  be  three  months."  Whereupon  the 
defendant  moved  the  court  to  set  aside  the 
verdict  and  grant  him  a  new  trial.  But 
the  court  not  being  advised  of  its  judgment 

^Verdict  Pixing  Punishment— Sarpliisase.— In  State 
V.  Greer,  22  W.  Va.  829,  the  court,  citinsr  the  princi- 
pal case  as  authority  for  the  proposition,  said :  "The 
last  error  assifimed  is,  that  the  Jury  ascertained  the 
term  of  imprisonment  by  their  verdict  This  was 
irreffular,  and  the  court  should  have  informed  them 
that  It  was  no  part  of  their  duty  to  fix  the  term  of 
imprisonment  and  should  have  sent  them  back  to 
their  room  to  correct  it.  But  it  was  surplusage  and 
did  not  vitiate  the  verdict  The  court  llzed  the 
term,  as  the  Judfirment  shows;  and  because  he  fixed 
the  same  term  found  by  the  Jury,  is  ImmateriaL 
Jurors  may  be  influenced  by  courts;  but  we  cannot 
presume  that  courts  will  be  influenced  in  the  dis* 
charge  of  their  duties  by  Jurors." 

See  monomraphic  note  on  ''Larceny*'  appended  to 
Johnson  v.  Com.,  24  Gratt  666. 
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to  be  given,  took  time  to  consider  thereof. 
On  the  next  day  the  defendant  moved  the 
court  to  arrest  the  judgment  for  the  follow- 
ing reasons: 

I.  Because  the  jur3',  after  being  sworn 
was  charged,  if  they  found  the  defendant 
gtxilty,  to  ascertain  the  term  of  imprison- 
ment in  the  county  jail,  so  that  said  term 
be  not  more  than  one  year. 

II.  Because  the  verdict  is  contrary  to  the 
statute  in  such  case  made  and  provided, 
because  the  jury  had  no  right  to  fix  the 
term  of  imprisonment  in  the  county  jail. 
The  statute  gives  that  power  to  the  court 
in  such  cases.     Code  of  1860,  p.  814,  2  24. 

III.  Because  the  indictment,  as  to  the 
bees  and  honey,  therein  named,  does  not 
set  forth  any  offence,  in  this,  that  it  is  not 
stated  whether  the  bees  therein  named, 
were  wild  bees  or  reclaimed  bees;  nor 
whether  they  were  honey  bees ;  nor  whether 
the  honey  was  strained,  (or  liquid  honey,) 
or  honey  comb ;  nor  whether  it  was  honey 
made  by  honey  bees,  or  reclaimed  bees  or 
not,  or  by  wild  bees. 

The  fourth  reason  need  not  be  stated,  as 
no  question  arises  upon  it. 

The  court  having  fully  considered  the 
motion  for  a  new  trial,  and  the  motion 
in  arrest  of  judgment,  overruled 
943  *the  same ;  and  ordered  that  the  de- 
fendant be  imprisoned  in  the  county 
jail  for  three  months,  the  period  ascertained 
by  the  jury,  and  that  he  pay  the  costs  of 
the  prosecution.  This  judgment  of  the 
County  court  was  affirmed  by  the  Circuit 
court,  and  to  the  judgment  of  the  Circuit 
court,  a  writ  of  error  was  awarded  by 
this  court. 

Marshall,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case,  he  pro- 
ceeded : 

This  case  presents  the  question,  whether 
the  judgment  ought  to  have  been  arrested 
on  either  or  both  of  these  two  grounds; 
viz :  1st.  That  two  of  the  three  subjects  of 
the  larceny  charged  in  the  indictment  are 
not  proper  subjects  of  larceny ;  and  2dly, 
that  the  term  of  imprisonment  for  the 
offence  was  ascertained  by  the  jury,  and 
not  by  the  court.  We  will  proceed  to  con- 
sider these  two  grounds  in  their  order ;  and — 

1st:  As  to  the  ground  that  two  of  the 
subjects  named  in  the  indictment,  are  not 
proper  subjects  of  larceny.  Those  two  sub- 
jects are,  '*three  swarms  of  bees  of  the 
value  of  three  dollars,*'  and  *' forty  pounds 
of  honey  of  the  value  of  five  dollars." 
When  animals  or  other  creatures  are  not 
domestic,  but  are  ferae  naturae,  larceny 
may,  notwithstanding,  be  committed  of 
them,  if  they  are  fit  for  the  food  of  man, 
and  dead,  reclaimed,  (and  known  to  be  so,) 
or  confined.  2  Russell  on  Crimes,  83.  If 
prima  facie,  the  thing  taken  is  not  the 
subject    of    larceny,    as    an    animal    ferae 


naturae,  the  indictment  must  show  it  to  be 
dead,  tame  or  confined,  in  which  state  it 
may  be  the  subject  of  individual  property. 
2  Bishop  on  Crim.  Pro.  i  663.  Bees  are  in 
their  nature,    creatures  ferse  naturae, 

944  *but  they  may   be,   and  often  are,  re- 
claimed, and   then   become    property. 

Though  not  fit  for  food  themselves,  their 
honey  is.  Id. ;  The  State  v.  Murphy,  8 
Blackf.  R.  498.  Bees,  in  the  possession  of 
the  owner,  are  the  subject  of  larceny.  Id. ; 
2  Kussell  on  Crimes,  83.  In  this  case,  the 
three  swarms  of  bees  are  described  to  be 
of  the  goods  and  chattels  of  one  Vincent 
Shclton ;  which  is,  in  effect,  an  averment, 
that  when  stolen  they  were  his  property 
and  in  his  possession.  They  were,  there- 
fore, in  that  view,  clearly  a  subject  of 
which  larceny  could  be  committed,  accord- 
ing to  the  authority  just  cited.  As  to  the 
** forty  pounds  of  honey,*'  named  in  the 
indictment,  that  was  clearly  sUch  a  subject, 
whether  it  was  made  by  wild  bees,  or  bees 
that  had  been  reclaimed.  It  is  described 
as  *  *of  the  goods  and  chattels  of  one  Vincent 
Shelton,"  which,  as  just  stated,  is,  in  effect, 
an  averment,  that  when  stolen,  it  was  his 
property  and  in  his  possession.  There  can 
be  little  or  no  doubt  but  that  the  three 
swarms  of  bees  and  forty  pounds  of  honey 
named  in  the  indictment,  were,  when 
taken,  in  the  three  beehives  therein  named ; 
in  other  words,  that  it  was  intended  to 
charge  the  accused  with  stealing  three 
beehives,  with  three  swarms  of  bees  and 
forty  pounds  of  honey  therein.  If  the 
charge  had  been  in  those  words,  there  could 
have  been  no  doubt  that  each  of  the  subjects 
named  would  have  been  a  proper  subject  of 
larceny.  In  support  of  the  verdict  the  in- 
dictment should  be  so  construed,  if  neces- 
sary ;  the  defect,  if  any,  having  been  cured 
by  the  verdict.  The  accused  did  not  make 
any  objection  on  that  ground,  as  he  might 
have  done,  before  verdict;  did  not  then  ask 
the  court  to  exclude  any  evidence  that  might 
be  offered  as  to  the  stealing  of  the  three 
swarms  of  bees.  It  may,  therefore,  be 
presumed  after  the  verdict,  that  it  was 
proved  to  the  satisfaction  of  the  jury  that 
the  bees  were  the  property  of  Vincent 

945  Shelton,  and  not  wild  bees,  ^especially 
as  such  proof  is  consistent  with   the 

indictment. 

But,  certainly,  two  of  the  three  subjects 
named  in  the  indictment,  are  proper  subjects 
of  larceny,  to  wit:  the  beehives  and  the 
honey.  It  is  not  pretended  that  the  beehivea 
are  not ;  and  that  is  enough  to  sustain  the 
verdict  and  the  judgment,  even  though  the 
other  subjects  named  were  not  proper  sub- 
jects of  larceny.  The  grade  of  the  offence 
is  the  same ;  whether  all,  or  any  interme- 
diate number,  or  only  one  of  the  subjects 
named,  were  stolen,  taken,  and  carried 
away.  The  offence  is  but  petit  larceny  in 
either  event.  It  may  be  said  that  the 
measure  of  punishment  may  have  been 
affected  by  evidence  in  regard  to  the  steal- 
ing of  the  bees,  which  would  be  wrong, 
supposing  the  bees  not  to  be  a  proper  sub- 
ject of  larceny.     But  how   can  it  be  known 
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that  any  such  evidence  was  before  the  jurj"?  I 
If  it  was  offered,  and  was  illegal,  the  pre- 
sumption is  that  it  was,  as  it  ought  to  have 
been,  excluded,  by  the  court.  If  the  accused 
had  moved  to  exclude  it,  and  the  court  had 
refused  to  do  so,  a  bill  of  exceptions  would 
have  been  taken  to  the  ruling  of  the  court. 
There  being  no  such  bill  of  exception  in 
the  record,  this  court  would  presume,  if 
necessary  to  sustain  the  verdict  and  judg- 
ment, that  no  such  evidence  was  offered, 
or  if  offered,  that  it  was  excluded  by  the 
court  below. 

But,  whether  one  or  more  of  the  subjects 
named  in  the  indictment  were  proper  sub- 
jects of  larceny  or  not,  could  not  affect  the 
question  before  the  jury,  if  any  subject 
named  in  the  indictment  was  a  subject  of 
which  larceny  could  be  committed,  and  the 
larceny  of  that  subject  was  proved  to  the 
satisfaction  of  the  jury.  The  offence  was 
petit  larceny,  *and  no  more  nor  less,  whether 
all,  or  any  number  less  than  all,  of  the 
things  named  in  the  indictment,  were 

946  stolen.  It  was  the  province  of  the*  jury 
only  to  respond  to  the   issue  of  guilty 

or  not  guilty.  They  did  respond  to  that 
issue,  and  found  the  accused  guilty — that 
is,  guilty  of  larceny  of  all  the  subjects 
named  in  the  indictment  of  which  larceny 
could  be  committed.  They  had  nothing  to 
do  with  the  measure  of  punishment,  which 
the  court  alone  had  the  right  to  ascertain. 
It  is  true  they  did  in  their  verdict  **ascer- 
tain  the  term  of  imprisonment  in  the  county 
jail  to  be  three  months."  But  that  part  of 
the  verdict  was  mere  surplusage,  and  did 
not  vitiate  the  general  finding  of  guilty, 
which  was  within  their  province. 

Then  it  was  not  a  good  ground  in  arrest 
of  judgment  that  any  one  or  more  of  the 
subjects  named  in  the  indictment  were  not 
proper  subjects  of  larceny,  some  of  them 
clearly  being  such  proper  subjects ;  and  the 
court,  therefore,  properly  overruled  the 
motion  in  arrest  upon  that  ground.  It  was 
a  proper  matter,  of  course,  to  be  considered 
b3'  the  court,  in  ascertaining  the  term  of 
imprisonment,  that  one  or  more  of  the  sub- 
jects named  in  the  indictment  were  subjects 
of  which  larceny  could  not  be  committed, 
supposing  such  to  be  the  fact.  But  how 
can  we  say  that  the  court  did  not  duly  con- 
sider that  matter,  and  did  not  adjudge  three 
months  to  be  the  proper  term  of  imprison- 
ment, whether  all,  or  any  number,  or  only 
one  of  the  subjects  named  in  the  indict- 
ment, were,  in  fact,  stolen  by  the  accused? 
And  now,  as  to  the  other  ground  of  the 
motion  in  arrest,  viz: 

2d.  That  the  term  of  imprisonment  for 
the  offence  was  ascertained  by  the  jury, 
and  not  by  the  court.  Beyond  all  question, 
it  was  the  province  of  the  court,  and  not  of 
the  jury,  to  ascertain  the  term  of  imprison- 
ment in  this  case.  The  Code,  ch.  199,  i  24, 
provides,  that  **thc  term  of  confinement  in 
jail  of  a  person  found  guilty  of  a  misde- 
meanor, where  that  punishment  is  {pre- 
scribed, shall  be  ascertained  by  the  court. 
Petit     larceny     is    a     misdemeanor, 

947  *and  imprisonment   in   jail  is  a  pun- 


ishment prescribed  therefor.  But,  as  be> 
fore  stated,  the  finding  of  the  jury  in 
regard  to  the  term  of  imprisonment  in  this 
case  was  mere  surplusage,  and  did  not 
vitiate  the  rest  of  the  verdict.  It  was  not 
a  good  ground  for  arresting  the  judgment. 
It  was  the  province  of  the  court,  in  pro- 
ceeding to  pronounce  judgment  upon  the 
verdict,  to  ascertain  the  term  of  imprison- 
ment of  the  accused  in  jail,  for  the  offence 
of  which  he  had  been  convicted  by  the  jury. 
And  the  court,  after  properly  overruling 
the  motion  in  arrest,  did  accordingly  ascer- 
tain such  term  of  imprisonment  to  be  three 
months.  To  be  sure,  the  words  * 'three 
months"  in  the  judgment,  are  followed  by 
the  words:  **the  period  ascertained  by  the 
jury,;"  and  it  would  appear,  from  the  causes 
assigned  in  arrest  of  judgment,  that  the 
jury  had  been  charged,  **if  they  found  the 
defendant  guilty,  to  ascertain  the  term  of 
imprisonment  in  the  county  jail,  so  that 
said  term  be  not  more  thaa  one  year."  But 
it  did  not  any  more  vitiate  the  verdict  that 
the  jury  were  so  charged,  than  that  they  so 
ascertained  the  period  of  imprisonment.  It 
still  remained  for  the  court,  in  pronouncing 
the  judgment,  to  ascertain  the  term  of  im- 
prisonment ;  and  the  court  accordingly  did 
so.  That  the  court  adopted  the  term  fixed 
by  the  jury,  does  not  vitiate  the  judgment. 
The  opinion  of  the  jury  may  have  been, 
and  doubtless  was,  persuasive  in  ascertain- 
ing the  term,  but  it  did  not  control  the 
court.  It  cannot  be  presumed  that  the  court 
did  not  know  what  the  law  was;  and  cer- 
tainly such  presumption  will  not  be  made 
to  invalidate  the  judgment,  when  the  con- 
trary presumption  is  equally  consistent  with 
the  judgment.  That  the  court  knew  what 
the  law  was,  affirmatively  appears  from  the 
fact,  that  in  the  causes  assigned  in  arrest 
of  judgment,  the  court  was  twice  referred 
to  the  page  and  section  of  the  Code,  which 

declared  the  law. 
948         *But  this  very  question  was  decided 

by  the  late  General  court  in  House's 
case,  8  Leigh  755 ;  in  which  a  writ  of  error 
was  denied,  without  a  dissenting  voice. 
Indeed  that  case  is  stronger  than  this 
against  the  validity  of  such  an  objection 
as  we  are  now  considering.  In  that  case 
the  defendant  was  indicted  for  a  misde- 
meanor, and  the  jury  found  him  guilty  on 
the  first  count,  and  ascertained  the  term  of 
his  imprisonment  to  be  six  months,  and 
assessed  his  fine  to  S200.  And  the  court 
pronounced  judgment  that  the  defendant  be 
imprisoned  in  jail,  **for  the  term  ascer- 
tained by  the  jury,"  and  pay  the  fine,  &c. 
There  was  a  motion  in  arrest  of  judgment, 
but  not  upon  the  ground  that  the  jury  had 
ascertained  the  term  of  imprisonment.  It 
does  not  appear,  therefore,  that  the  atten- 
tion of  the  court  was  called  in  that  case,  as 
it  was  in  this,  to  the  law  which  made  it  the 
duty  of  the  court  and  not  of  the  jury  to  as- 
certain the  term  of  imprisonment  in  such 
a  case.  It  was  assigned  as  error  in  that 
case,  that  the  jury  ascertained  the  term  of 
imprisonment  instead  of  the  court ;  and  yet 
a  writ  of  error   was   denied.     To  be  sure. 
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that  case  occurred  before  the  enactment  of 
{  24  of  ch.  199  of  the  Code ;  but  that  enact- 
ment was  merely  in  affirmance  of  the  com- 
mon law,  which  was  precisely  the  same  in 
this  respect  as  in  the  statute. 

We  are,  therefore,  of  opinion  that  there 
is  no  error  in  the  judgment,  and  that  it 
ought  to  be  affirmed. 

Judgment  affirmed. 


949  *Adanns  v.  The  Commonwealth. 

March  Term,  1878.  RiclimoDd. 

I.  Lsrceny  of  Bank  Notes  — What  Indictmeiit  Must 
State  under  the  Statute.*— In  an  Indictment  for 
stealing  bank  notes,  it  is  sufficient  to  state  that  tbe 
notes  were  for  a  certain  sum  of  money,  without 
statins'  their  value,  under  the  act.  Code  of  1860, 
ch.  194,  f  15-10. 

a.  5«me— Same— Value  of  Notes  Not  Traverjable.<<-In 
such  a  case,  since  the  statute,  the  value  of  the 
bank  notes  is  not  traversable. 

The  case  is  fully  stated  by  Judge  Chris- 
tian, in  his  opinion. 

Grattan,  for  the  appellant. 
The  Attorney  General,    for  the  Common- 
wealth. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  record  in  this  case  presents  a  single 
question  for  the  consideration  of  this  court. 
That  question  is  raised,  1st,  by  a  motion  to 
quash  the  indictment ;  and  2d,  by  a  motion 
in  arrest  of  judgment. 
The  indictment  is  in  the  following  form : 
The  jurors  of  the  Commonwealth  of  Vir- 
ginia in  and  for  the  body  of  the  county  of 
Pittsylvania,  and  now  attending  said  court, 
upon  their  oath  present,  that  Robert  Adams, 
on  the  2d  day  of  September  1872,  in  the  said 
county,  divers,  to  wit :  fourteen  bank  notes 
for  the  payment  of  divers  sums  of  money, 
in  the  whole  amounting  to  the  sum  of  sev- 
enty dollars,  the  property  and  bank  notes 
of   Philip   Coleman,    then  and  there 

950  being,  the  said  *sum  of  seventy  dollars 
secured  and  payable  by  and   upon  the 

said  bank  notes,  being  then  and  there  due 
and  unsatisfied  to  the  said  Philip  Coleman, 
and  seventeen  pieces  of  silver  coin  current 
in  this  commonwealth,  and  called  half  dol- 
lars, of  the  value  of  iifty  cents  each ;  and 
twenty-three  pieces  of  silver  coin  current  in 
this  commonwealth,  called  quarter  dollars, 
of  the  value  of  twenty-five  cents  each ;  each 
of  the  moneys,  property,  and  coin  of  the 
said  Philip  Coleman  then  and  there  being, 
feloniously  did  steal,  take,  and  carry  away ; 
against  the  peace  and  dignity  of  the  com- 
monwealth. 

Upon  his  arraignment,  to  answer  this  in- 
dictment, the  defendant  moved  to  quash  the 
same;  which  being  overruled,  he  pleaded 
**not  guilty."  The  jury  found  the  prisoner 
^ilty  of  grand  larceny,  as  charged  in  the 
indictment,    and   ascertained   his    term    of 

*See  monoflrraphic  n4>te  on  *'Larceny"  appended  to 
Johnson  v.  Com.,  2i  Gratt  55& 


imprisonment  in  the  penitentiary,  to  be  five 
years. 

The  question  raised  by  the  motion  to 
quash,  and  the  motion  in  arrest  of  judg- 
ment, is,  whether  the  indictment  is  defective 
in  failing  to  set  forth  the  value  of  the  bank 
notes  charged  to  have  been  stolen  by  the 
defendant. 

At  common  law,  no  rule  of  criminal 
pleadings  was  better  established  than  that 
which  required  that  in  indictments  for  lar- 
ceny the  value  of  the  property  (should  be 
stated.  The  reason  of  the  rule  was  to  dis- 
tinguish between  grand  and  petit  larceny. 
It  is  also  true  that  this  rule,  applied  to 
every  species  of  property  to  bank  notes 
and  other  money,  as  well  as  to  other  prop- 
erty. And  before  a  party  could  be  con- 
victed of  grand  larceny,  it  was  necessary 
to  charge  and  prove  the  value  of  the  things 
stolen  to  be  at  least  of  that  amount  which 
the  law  makes  grand  larceny.  Except  where 
modified  by  statute,  these  well  settled  rules 
still  apply  to  all  prosecutions  for  larceny. 
But  it  is  not  to  be  denied,  that  it  is  compe- 
tent for  the  legislature  to  modify  these 
951  rules,  and  to  declare  *what  shall  con- 
stitute grand  larceny,  (as  it  has  done 
in  this  and  other  States, )  without  respect 
to  the  value  of  the  thing  stolen ;  and  what 
shall  be  deemed  the  value  of  certain  speci- 
fied property,  irrespective  of  its  real  value. 

Before  the  passage  of  the  act  of  assem- 
bly, incorporated  in  the  Code,  oh.  194,  {  15 
and  16,  it  was  certainly  necessary  to  state 
in  an  indictment  for  the  larceny  of  bank 
notes,  the  value  of  the  notes,  and  the 
offence  would  be  grand  or  petit  larceny, 
according  to  the  value  charged  and  proved. 
But  the  question  we  have  to  consider  is, 
whether,  according  to  the  true  construction 
of  these  two  sections,  an  indictment  for 
stealing  bank  notes  is  defective,  for  not 
stating  the  value  of  the  notes. 

These  sections  are  in  the  following  words : 
i  15.  *^If  any  person  steal  any  bank  notes, 
checks  or  other  writing,  or  paper  of  value, 
or  any  book  of  accounts  for  or  concerning 
money  or  goods  due  or  to  be  delivered,  he 
shall  be  deemed  guilty  of  larceny  thereof, 
and  receive  the  same  punishment,  according 
to  the  value  of  the  thing  stolen,  that  is 
prescribed  for  the  punishment  of  larceny 
of  goods  and  chattels." 

(16.  ^*In  a  prosecution  under  the  preced- 
ing section,  the  money  due  or  secured  by 
the  writing,  paper  or  book,  and  remaining 
unsatisfied,  or  which  in  any  event  might 
be  collected  thereon,  or  the  value  of  the 
property  or  money  affected  thereby,  shall  be 
deemed  to  be  the  value  of  the  article  stolen. " 

These  two  sections  read,  together,  in 
effect  declare  that  it  shall  not  be  necessary 
to  prove  the  actual  value  of  bank  notes  and 
other  writings  therein  specified,  but  they 
shall  be  deemed  to  be  of  the  value  expressed 
on  their  face.  The  mischief  to  be  remedied 
by  these  statutory  provisions  was  the  diffi- 
culty in  proving  the  real  value  of  such  notes 
or  other  writings.  Especially  was  this  the 
case    with     respect    to     bank    notes.      At 
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952  the    time    *of     their    enactment    the 
money    in    circulation    was,    for    the 

most  part,  the  notes  of  a  great  number  of 
banks  of  this  and  other  States,  some  of 
which  were  much  more  depreciated  than 
others;  and  it  was  often  difficult  if  not 
impossible  to  prove  their  real  value,  or  even 
to  state  it  with  any  degree  of  certainty  in 
an  indictment.  To  remedy  this  mischief, 
the  statute  simply  declares  that  in  the  cases 
mentioned  no  proof  of  actual  value  shall  be 
required,  but  they  shall  be  deemed  to  be 
of  the  value  expressed  on  their  face. 

It  being  manifest  then,  that  the  legisla- 
ture, as  it  had  the  unquestioned  right  to  do, 
has  dispensed  with  the  necessity,  in  such 
cases,  of  any  proof  of  value,  the  question 
recurs,  is  an  indictment  defective  which 
fails  to  state  the  value  of  bank  notes,  but 
which  states  the  amount  due  and  secured 
by  such  notes?  It  is  sufficient  in  every  in- 
dictment, if  the  charge  contain  such  a 
description  of  the  crime  that  the  defendant 
may  know  what  crime  it  is  which  he  is 
called  upon  to  answer,  that  the  jury  may 
appear  to  be  warranted  in  their  conclusion 
of  guilty,  or  not  guilty  upon  the  premises 
delivered  to  them ;  and  that  the  court  may 
see  such  a  definite  crime  that  they  may 
apply  the  punishment  which  the  law  pre- 
scribes. Bishop  on  Crim.  Proceedure,  {  267. 
It  is  certainly  essential  to  state  with  cer- 
tainty, every  fact  which  is  necessary  to 
constitute  the  crime  charged;  and  every 
indictment  is  defective  which  fails  to  state 
a  fact  which  is  traversable  by  the  defend- 
ant. Hence,  (without  any  statutory  provi- 
sion modifying  the  rule,)  it  has  always 
been  held  that  the  description  of  notes 
being  of  certain  amount,  is  not  tantamount 
to  an  averment  of  their  being  of  that  value, 
nor  a  compliance  with  the  well  established 
principle,  that  indictments  for  larceny  must 
state  the  value  of  the  thing  stolen ;  for  the 
notes   may   have   been   spurious    and 

953  of  no  value ;  the  contrary  of  *which 
it   was    necessary    to    be   shown    by 

charging  them  to  be  of  a  certain  value; 
and  this  is  a  traversable  fact.  2  Hale's  P. 
C.  183;  State  v.  Corbin,  1  Porter's  R.  124. 
The  value  of  the  thing  stolen  being  neces- 
sary to  distinguish  between  grand  and  petit 
larceny,  it  was  necessary  to  state  it;  for 
whatever  is  necessary  as  a  guide  to  the 
court  in  pronouncing  the  sentence,  must  be 
alleged  in  the  indictment.  Bishop  Crim. 
Pro.  i  293.  But  under  the  statute  referred 
to,  the  value  of  bank  notes  charged  to  be 
stolen,  is  no  longer  a  traversable  fact.  The 
law  fixes  their  value,  by  declaring  that 
value  to  be  the  amount  expressed  on  their 
face.  It  matters  not  whether  the  bank  note 
be  of  value  or  not,  provided  it  be  the  note 
of  a  bank.  The  law  declares  that  they  shall 
be  deemed  to  be  of  the  value  expressed  on 
their  face.  When,  therefore,  the  indictment 
charges  the  larceny  of  certain  *'bank  notes 
amounting  to  8event3'  dollars  due  and  un- 
satisfied,'* it  is  (under  this  statute)  tanta- 
mount to  an  averment  that  said  notes  are 
of  the  value  of  seventy  dollars,  because  the 
law    expressly   attaches   such  value  to  such 


notes  in  all  prosecutions  for  the  larceny  of 
the  same ;  and  such  value  cannot  be  tra- 
versed or  put  in  issue  by  the  defendant. 

The  court  below,  was,  therefore,  not  in 
error  in  overruling  the  motion  to  quash  the 
indictment,  and  the  motion  in  arrest  of 
judgment;  and  the  judgment  must  be 
affirmed. 

STAPLES,  J.,  dissented. 

Judgment  affirmed. 


954  'Christian  v.  The  Commonwealth. 

March  Term,  1878,  Riclmiond. 

I.  Indictment— Attempt  to  Commit  Rape— Word  '*R«v- 
Ish**  Unneceeeary.— It  seems,  that  In  an  indictment 
for  an  attempt  to  commit  a  rape,  the  word  raylsh. 
as  descriptive  of  the  offence  attempted,  is  not  nec- 
essary, but  the  words  attempting  ''feloniously 
carnally  to  know,"  are  sufficient 

a.  Same  — Same— Insufficient  Bvldeoce.— What  evi- 
dence not  sufficient  to  convict  of  the  offence  of 
attemptinir  to  commit  a  rape  upon  a  woman  of 
easy  virtne. 

In  January  1873,  Henry  Christian,  a  man 
of  color,  was  indicted  in  the  Corporation 
court  of  the  city  of  Richmond,  for  this,  that 
on  the  26th  day  of  September  1872,  at  &c., 
he  did  feloniously  attempt  to  commit  the 
crime  of  rape,  by  then  and  there  attempting 
feloniously  to  carnally  know  one  Martha 
Mallory,  a  female,  then  and  there  being 
over  the  age  of  twelve  years,  to  wit :  of  the 
age  of  twenty-one  years,  against  her  will, 
by  force,  and  that  he,  the  said  Henry 
Christian,  did  then  and  there,  in  his  said 
attempt  to  commit  the  felony  aforesaid,  in 
and  upon  the  said  Martha  Mallory,  commit 
an  assault  upon  and  throw  her  down,  but 
did  not  carnally  know  the  said  Martha  Mal- 
lory; against,  &c. 

Upon  the  trial  the  jury  found  the  prisoner 
guilty,  and  ascertained  the  term  of  his 
imprisonment  in  the  penitentiary  at  one 
year.  The  prisoner,  thereupon,  moved  the 
court  to  set  aside  the  verdict  and  grant  him 
a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  the  evidence :  but 
the  court  overruled   the   motion,   and 

955  ^rendered    judgment     in     accordance 
with  the  verdict.     To   which   opinion 

of   the   court   the   prisoner   excepted.     The 
facts  certified,  are  as  follows: 

The  prosecutrix  proved,  that  one  night, 
about  four  months  before  the  trial,  she 
went  with  the  prisoner  to  a  performance  of 
negroes  from  Washington,  given  at  the 
Metropolitan  hall,  the  prisoner  paying  all 
expenses ;  that  after  the  performance  was 
over,  they  started  home  together.  On  their 
way  home,  when  near  the  Tredegar  works^ 
the  prisoner  asked  her  an  unfair  question ; 
asked  her  to  do  it ;  and  she  refused ;  and  he 
laid  hold  of  her,  pushing  her  down  on  a 
pile  of  lumber,  choking  her,  and  trying  to 
pull  up  her  clothes ;  that  she  resisted,  and 
he  did  not  accomplish  his  object ;  and  after 
awhile  desisted  from  his  effort,  and  she 
started  on  home,  he    following   behind  her, 
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entreating  her  to  yield  to  his  wishes,  but 
making  no  effort  to  lay  hold  of  her  again, 
or  use  any  violence  towards  her;  that  she 
had  never  been  married,  and  lived  on 
Brown's  island,  with  a  negro  woman ;  her- 
self and  her  two  children,  and  the  negro 
woman,  comprising  the  household. 

Upon  the  application   of  the   prisoner,  a 
writ  of  error  was  awarded. 

Page  and  B.  C.  Cabell,  for  the  prisoner. 

The  Attorney  General,  for  the  Common- 
wealth. 

ANDERSON,  J.  This   is  an   indictment 
for  an  attempt  to  commit  an  offence  under 
section   10,    of  chap.    199^  of  the   Code,  as 
amended  by  chap.  45,  of  the  acts  of  Assem- 
bly of  1871-72.     When  the  statute  makes  an 
attempt   to   commit   an  offence  punishable, 
the  commission  of  which  was  a  crime  ante- 
cedent  to   the   statute,    it   is  sufficient  to 
charge  the  attempt  in  the  terms  of  the  stat- 
ute ;  but  it  is  necessary  to  describe  the 
966      offence  which  the  accused  is  ^charged 
with    having    attempted    to   commit, 
with  the  same  legal  precision  and  certainty, 
and  in  the  terms,  with  which  it  is  necessary 
to  describe  it  in  an  indictment  for  the  com- 
mission  of  the  offence.     Thus,  this  being 
an  indictment  for  an  attempt  to  commit  a 
rape,  the  offence  of  rape  must  be  described 
with  all  the  precision  and  certainty,  and  in 
the  terms  required,  in  an   indictment  for  a 
rape.     And  it  seems  to  have  been  well  set- 
tled, that  the  word  ^  ^ravish"  is  a  technical 
term   necessary  to  be  employed  in  the  de- 
scription of  the  offence   in  an   indictment. 
''It    is   essential    to  aver  that  the  offender 
did  feloniously  'ravish'  the   party,  and  the 
omission  of  the  word  ravished,  will  not  be 
supplied  by  an  averment   that  the  offender 
did  carnally  know."    1  Russ.  on  Crimes  686. 
And  in  Howel's  cause,    2  Gratt.  664,672,  J. 
Lromax  delivering  the  opinion  of  the  court, 
says:  ''In  framing  indictments  upon  stat- 
utes, as  in  the  present  case,  it  is  in  general 
necessary,  not  only  to  set  forth  on  the  record 
all   the   circumstances  which  make  up  the 
statutable  definition  of  the  offence,  but  also 
to  pursue  the  precise  and  technical  language 
in  which  they  are  expressed;  and  upon  this 
ground,  an  indictment  for  rape  must  contain 
the   word  'ravishd.'    Nor   will  any  expres- 
sions  of  force  or  carnal  knowledge  excuse 
its  omission." 

Was  this  indispensable  requirement,  in 
pleading,  changed  by  the  revisal  of  1849,  by 
simply  'dropping  the  word  "ravish"  from 
the  statute?  '  If  the  offence  charged  was  an 
offence  antec^ent  to  the  statute,  it  must  be 
described  as  required  before  the  statute  was 
enacted.  For  illustration:  If  the  statute 
declares  that  any  person  who  commits  the 
crime  of  rape,  shall  be  punished  by  confine- 
ment in  the  penitentiary,  which  was  the 
punishment  before  the  revisal  of  1849,  it 
would  not  be  sufficient  to  charge  in  the  in- 
dictment that  the  accused  had  committed 
rape  but  it  would  be  necessary  in  de- 
957  scribing  the  offence,  *to  pursue  the 
precise  and   technical  language   pre- 


scribed; and  the  indictment  must  contain 
the  word  "ravished."  So,  if  the  statute, 
as  it  does,  declares  that  "if  any  person 
shall  carnally  know  a  female  of  the  age  of 
twelve  years  or  more,  against  her  will,  by 
force,  he  shall  be  punished,"  as  above,  the 
statute  does  not  create  a  new  offence.  For, 
although  the  word  "rape"  is  not  in  the 
body  of  the  act,  the  heading,  taken  in  con- 
nection with  the  body  of  the  act,  shows  that 
it  is  the  offence  meant.  It  must  therefore 
be  described  in  the  indictment  with  all  the 
particularity  required  before  this  statute 
was  enacted.  The  only  alteration  made  in 
the  act  of  1849,  by  the  amendatory  act  of 
February  9,  1866,  is  the  omission  of  the 
third  word,  "white"  in  the  first  line,  and 
prescribing  the  punishment  of  death,  or 
confinement  in  the  penitentiary,  as  in  the 
revisal,  at  the  discretion  of  the  jury.  Sess. 
acts  of  1865-6,  p.  82,  Code  of  1860,  ch.  191, 
sec.  15,  p.  785.  We  are  of  opinion  that  the 
words  "carnally  know,"  Ac,  employe^  by 
the  statute,  give  to  it  no  greater  force  or 
effect  than  the  word  rape  would  have  given 
to  it.     3  Ark.  R.  400. 

But  even  if  this  were  not  so,  the  act  under 
which  this  prosecution  is  made,  uses  the 
word  "rape,"  instead  of  the  words  "carnally 
know,"  and  declares  the  offence  to  be  an 
attempt  to  commit  "rape."  We  are  of 
opinion,  therefore,  that  in  an  indictment  for 
an  offence  under  this  act,  it  is  necessary  to 
describe  the  crime  of  rape,  in  the  terms  in 
which  that  offence  could  only  be  described; 
and  that  without  the  insertion  in  the  in- 
dictment of  the  word  "ravish,"  it  would  be 
fatally  defective,  even  after  verdict. 

We  think,  also,  that  the  offence  of  an  at- 
tempt ought  to  be  set  out  in  the  terms  of 
the  statute;  that  is,  that  the  accused  at- 
tempted to  commit  the  crime  of  rape,  (de- 
scribing that  crime  as  in  an  indictment 
958  for  rape;)  that  *in  such  attempt,  any 
acts  which  were  done  towards  its 
commission, — but  that  the  accused  failed  to 
commit  it, or  was  prevented  from  committing 
it.  The  indictment  should  charge  acts  done, 
not  merely  to  obtain  the*  consent  of  the 
female,  but  showing  a  purpose  to  ravish  her, 
against  her  consent.  We  think  such  acts 
are  necessary  to  be  shown,  in  order  to  consti- 
tute the  crime  created  by  the  statute.  Jhey 
are  necessary  elements  or  constituents  of 
the  crime  of  an  attempt. 

If  they  were  sufficiently  charged  in  the 
indictment,  we  are  clearly  of  opinion  that 
they  are  not  sufficiently  shown  by  the  cer- 
tificate of  facts  in  this  case.  It  is  the  prov- 
ince of  the  jury  to  weigh  the  evidence, 
and  to  decide  what  facts  are  proved;  sub- 
ject, of  course,  to  the  supervision  of  the 
court.  But,  whether  the  facts  proved  do 
constitute  the  offence  charged,  is  a  question 
of  law,  proper  to  be  decided  by  the  court. 
In  this  case  the  facts  proved  are  certified, 
and  the  question  is,  do  they  constitute  the 
offence  charged? 

Whether  the  proof  is  sufficient  or  not, 
must  depend  on  the  circumstances  of  each 
case ;  among  which  the  character  and  con- 
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dition  of  the  parties  may  have  an  important 
bearing.  Acts  of  the  accused,  which  would 
be  ample  to  show  and  to  produce  conviction 
on  the  mind,  that  it  was  the  wicked  attempt 
and  purpose  to  commit  this  infamous  crime, 
if  done  in  reference  to  a  female  of  good  and 
virtuous  character,  would  be  wholly  insuffi- 
cient to  establish  guilt,  if  they  were  acts 
done  to  a  female  of  dissolute  character,  or 
easy  virtue.  The  certificate  of  facts  in  this 
case  shows,  that  the  accused  and  the  prose- 
cutrix^^ere  both  negroes,  and  had  been  to 
witn^is  some  dramatic  exhibition  of  negroes 
at  night,  at  the  Metropolitan  hall,  to  which 
the  prosecutrix  had  gone  with  the  accused, 
and  at  his  expense ;  and  that  the  alleged  at- 
tempt to  commit  this  crime,  was 
959  against  *one,  whose  virtue  had  been 
overcome  on  previous  occasions;  as 
she  was,  by  her  own  admission,  the 
mother  of  two  bastard  children.  The 
evidence  indicates  that  he  had  wooed 
her  pretty  roughly  in  a  way  that  would 
have  been  horrible  and  a  shocking  out- 
rage toward  a  woman  of  virtuous  sen- 
sibilities, and  should  have  subjected  him 
to  the  severest  punishment  which  the 
law  would  warrant.  But  how  far  it  affected 
the  sensibilities  of  the  prosecutrix  does 
not  appear.  It  by  no  means  appears,  from 
the  facts  certified,  that  it  was  an  attempt 
to  ravish  her,  against  her  will,  or  that  it 
was  not  only  an  attempt  to  work  upon  her 
passions,  and  overcome  her  virtue,  which 
had  yielded  to  others  before — how  often  it 
does  not  appear.  But,  that  he  desisted 
when  he  could  probably  have  accomplished 
his  purpose,  if  it  had  been  to  force  her, 
when  he  found  her  more  unyielding,  than 
he  perhaps  expected,  without  any  interfer- 
ence, or  any  outcry  on  her  part,  together 
with  his  after  conduct,  show,  we  think, 
that  his  conduct,  though  extremely  repre- 
hensible, and  deserving  of  punishment,  does 
not  involve  him  in  the  crime  which  this 
statute  was  designed  to  punish.  We  are  of 
opinion,  therefore,  to  reverse  the  judgment 
of  the  Hustings  court  of  the  city  of  Rich- 
mond. 

CHRISTIAN,  STAPLES  and  BOULDIN, 
Js.,  concurred  in  the  reversal  of  the  judg- 
ment upon  the  facts  proved;  but  they 
thought  the  indictment  good. 

MONCURB,  P.,  concurred  in  the  opinion 
of  Anderson,  J. 

Judgment  reversed. 


960      *Murphy  v.  The  Commonwealth. 

March  Term.  1878,  WythevlUe. 

I.  Statute-^ Jurisdiction  of  Juatloe— Conviction  by  Jus- 
tice for  Assault— No  Bar  to  Prosecution  for  Felony.— 

The  act  of  March  30th,  1871.  Sess.  acts  1870-71,  p.  832, 
does  not  srive  Justices  of  the  peace  Jurisdiction  to 
try  a  case  of  felony;  and  the  conviction  and  pun- 
ishment of  a  party  by  a  Justice  Jfor  an  assault  and 
battery,  will  not  bar  a  prosecution  for  wounding 
with  Intent  to  kill,  by  the  same  act  for  which  he 
was  punished  by  the  Justice. 


a.  Conviction  for  Assault  In  County  Court  No  Bar  to 
Prosecution  for  Felony .*-~If  the  accused  has  heen 
indicted  and  convicted  for  a  mere  assault  and 
battery  in  the  county  court  havinff  Jurisdiction  of 
such  offence  srenerally,  the  conviction  will  not  be 
a  bar  to  an  indictment  for  a  felony,  in  the  perpe- 
tration of  which  the  assault  and  battery  was 
committed. 

3.  Evidence— Wltnesses-^^uestlons  Tending  to  Incrim- 
inate—Testimony  inadmissible.- On  a  trial  for  an 
assault  with  Intent  to  kill,  the  witness  upon  whom 
the  assault  was  allesred  to  have  been  made,  was 
asked  if  he  did  not  tell  his  wife  that  the  prisoner 
acted  only  in  his  own  defence.  The  answer  to  the 
question  may  tend  to  criminate  himself,  and  the 
testimony  is  inadmissible.  2d:  It  required  him  to 
state  a  communication  supposed  to  have  been 
made  by  him  to  his  wife;  which,  if  made,  was  a 
confidential  communication,  and  which  he  was  not 
bound  to  disclose. 

4.  Same— Same— Question  Relating  to  Collateral  Mat- 
tei^-Answer  Conclusive.— A  question  is  put  to  the 
witness  which  he  answers,  and  which  relates  to 
a  collateral  matter  not  connected  with  the  subject 
of  the  prosecution.  His  answer  to  that  question 
was  conclusive,  and  could  not  be  contradicted. 

5.  Same-Same— Privileged  Communications— Husband 
and  Wife.— In  this  case,  after  the  witness  was  asked 
the  question  whether  he  did  not  state  to  his  wife 
that  the  defendant  had  acted  only  in  his  own 
defence,  and  he  had  answered  the  question  deny- 
iuff  that  he  had  done  so,  the  wife  of  the  witness 

was  introduced  to  prove  the  statement  was 
961       made  to  her.   She  is  not  a  competent  ^witness 

to  prove  it,  thouflrh  at  the  time  it  was  alleged 
to  have  been  made,  they  were  living  apart  from 
each  other:  but  not  divorced. 

6.  The  Law  Presumes  a  Man  Intends  the  NaturaT  Con- 
sequence of  His  Own  Act.t— A  man  is  taken  to  intend 
that  which  he  does,  or  which  is  the  natural  and 
necessary  consequence  of  his  own  act.  Therefore, 
if  the  prisoner  wounded  the  prosecutor,  by  the 
deliberate  use  of  an  instrument  likely  to  produce 
death  under  the  circumstances,  the  presumption 
of  the  law  is  that  he  intended  the  consequences 
that  resulted  from  said  use  of  said  deadly  instm- 
ment. 

7.  ilallce— inferred  from  the  Use  of  a  Deadly  Weapon.— 
Malice  may  be  inferred  from  the  deliberate  use  of 
a  deadly  weapon,  in  the  absence  of  proof  to  the 
contrary. 

8.  Indictment  of  Two  Counts— Verdict  of  'Hiulity.'*- 
Where  there  are  two  counts  in  an  indictment  for 
a  felony,  and  there  is  a  general  finding  by  the  jory 
of  "guilty,"  if  either  count  is  good  it  is  sufficient 

At  the  October  term  for  1872,  of  the  County 
court  of  Scott  county,  Alexander  Murphy 
was  indicted  for  malcing-  an  assault  on  John 
Murphy,  with  intent  to  maim,  disable,  dis- 
figure and  kill  him.  The  indictment  con- 
tains two  counts.  The  first  charged  the 
assault  with  the  felonious  and  malicious 
intent,  in  the  usual  form;  and  there  was  no 
doubt  that  it  was  a  good  count.  The  sec- 
ond charged  that  Alexander  Murphy,  on  the 

day  of ,  in  the  year   1872,  in  the 

county  of  Scott,  did  make  an  assault  in  and 

™'  ■  ■■  1 1  ^    ■  I  ■  -     ■  ■    .  ■■.■■■■■■        ■  ^^^i^p»  I     ■■  ■■  a     .  ■  I     ^ 

*See  monographic  note  on  "Autrefois.  Acquit  and 
Oonvict"  appended  to  Page  v.  Com.,  26  Oratt.  MS. 

tSee  McDaniel  v.  Gom.,  77  Va.  287;  State  v.  Welch. 
86  W.  Va.  700, 15  S.  E.  Rep.  488. 
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upon  the  body  of  one  John  Murphy,  and  him 
the  said  John  Murphy,  feloniously  did  strike 
on  the  head  with  a  hoe,  and  by  so  striking* 
the  said  John  Murphy  on  the  head  as  afore- 
said, with  the  hoe  as  aforesaid,  he,  the  said 
Alexander  Murphy,  then  and  there  feloni- 
ously and  maliciously  did  cause  the  said 
John  Murphy  great  bodily  injur3',  with 
intent,  him  the  said  John  Murphy,  to  «maim, 
disfigure,  disable,  and  kill;  against  the 
peace  and  dignity  of  the  commonwealth. 

The  proceedings  in    the   case   are   fully 
stated    in     the     opinion    of    Judge    Mon- 
cure. 

%2         *J.  A.  Campbell  and  Lane,  for  the 
prisoner. 

The  Attorney  Greneral,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  supersedeas  to  a  judgment  of 
the  Circuit  court  of  Scott  count3'',  affirming 
a  judgment  of  the  County  court  of  said 
county,  convicting  the  plaintiff  in  error, 
Alexander  Murphy,  of  felony,  in  feloniously 
and  maliciously  striking  and  wounding  his 
father,  John  Murphy,  with  intent  to  maim, 
disfigure,  disable,  and  kill  the  said  John 
Murphy.  The  errors  complained  of  appear 
in  the  several  bills  of  exception,  which  were 
taken  to  opinions  of  the  County  court  given 
during  the  progress  of  the  trial.  We  will 
notice  them  in  the  order  in  which  the  said 
bills  of  exception  were  taken  and  are  num- 
bered in  the  record.     And, — 

First :  We  are  of  opinion  that  the  county 
court  did  not  err  in  overruling  the  motion  of 
the  plaintiff  in  error  to  withdraw  his  plea  of 
not  guilty,  and  file  the  special  plea  set  out 
in  the  first  bill  of  exceptions.  Even  if  the 
special  plea  had  been«offered  in  time  it  pre- 
sented no  bar  to  the  prosecution,  and  was 
properly  rejected  on  that  ground.  It  avers 
that  the  plaintiff  in  error  had  been  charged 
before  a  justice  of  the  peace  of  said  county, 
with  having  committed  an  assault  upon 
the  said  John  Murphy ;  that  the  said  justice 
had  jurisdiction  of  the  case,  and  after  hear- 
ing all  the  evidence,  found  the  accused 
guilty  of  the  assault  charged,  and  adjudged 
him  to  pay  the  sum  of  ten  dollars  as  a  pen- 
alty therefor  and  costs;  that  the  said  judg- 
ment was  final,  unrevoked  and  in  full  force ; 
that  the  assault  and  battery  so  charged,  and 
of  which  he  was  so  convicted  before  said 
justice,  is  the  same  identical  offence  set 
forth  in  said  indictment;  and  that  the 
record  of  said  proceeding  had  been 
963  lost,  so  that  *the  same  could  not  be 
produced;  but  that  he  was  ready  to 
make  proof  of  the  same  by  said  justice  and 
others. 

This  proceeding  before  a  justice  of  the 
peac6,  must  have  been  under  the  act  ap- 
proved March  30,  1871,  entitled  **an  act  to 
extend  the  jurisdiction  of  police  justices 
and  justices  of  the  peace  in  certain  cases;" 
acts  of  assembly,  1870-71,  p.  362.  But  that 
act,  while  it  gives  to  justices  of  the  peace 
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concurrent  jurisdiction  with  the  county 
and  corporation  courts  of  the  State,  of  aU. 
cases  of  assault  and  battery,  not  felonious, 
occurring  within  their  jurisdiction,"  gives 
them  no  jurisdiction  whatever  of  such  cases 
of  assault  and  battefy  as  are  felonious. 
And  as  the  assault  and  battery  charged  in 
the  indictment  in  this  case,  and  of  which 
the  accused  was  convicted  by  the  verdict 
and  judgment,  was  felonious,  therefore  a 
justice  of  the  peace  had  no  jurisdiction  of 
the  case;  and  any  judgment  which  may 
have  been  rendered  by  a  justice  as  alleged 
in  said  plea  is  null  and  void,  and  was  no 
bar  to  the  prosecution  for  the  felony. 

But  even  if  the  accused  had  been  indicted 
and  convicted  of  a  mere  assault  and  battery, 
in  the  County  court  having  jurisdiction  of 
such  an  offence  generally,  the  conviction 
would  not  have  been  a  bar  to  an  indictment 
for  a  felony  in  the  perpetration  of  which 
the  assault  and  battery  was  committed. 
The  misdemeanor  in  such  case  is  considered 
as  merged  in  the  felony.  **  Where  the  pris- 
oner has  been  convicted  of  a  misdemeanor, 
and  is  afterwards  indicted  for  a  felony,  the 
two  offences  have  been  considered  so  essen- 
tially distinct,  that  a  conviction  of  one  was 
deemed  no  legal  bar  to  an  indictment  of 
the  other.  In  the  Commonwealth  v.  Roby, 
12  Pick.  R.  4%,  the  misdemeanor  was  an 
assault  charged  to  have  been  committed 
with  intent  to  murder.  After  conviction 
of  this  offence,  the  party  assaulted  died, 
and  then  the  prisoner  was  indicted  of 
964  murder.  He  pleaded  autrefois  *con- 
vict,  to  which  there  was  a  demurrer; 
and  after  full  argument  and  great  consid- 
eration, the  judges  came  unanimously  to 
the  conclusion,  that  the  facts  constituting 
the  murder  would  not  have  been  competent 
evidence  to  warrant  a  conviction  of  the 
assault,  and  judgment  was  entered  that  the 
plea  was  not  good,  and  that  the  prisoner 
should  answer  over  to  the  indictment."  3 
Rob.  Pr.  old  ed.  131. 

Secondly:  We  are  of  opinion  that  the 
County  court  did  not  err  in  excluding  cer- 
tain evidence  from  the  jury,  as  mentioned 
in  the  2d  bill  of  exception.  It  is  stated  in 
that  bill,  'Hhat  upon  the  trial  of  this  case, 
the  commonwealth  introduced  John  Murphy 
as  a  witness ;  and  upon  his  examination, 
he  was  asked  by  the  defendant  if  he  did  not 
state  to  his  wife,  Nancy  Murphy,  at  his 
own  house,  a  short  time  after  he  was  struck 
by  the  defendant,  that  the  defendant  acted 
only  in  his  own  defence ;  to  which  hje  re- 
plied, that  he  did  not  make  any  such  state- 
ment. The  defendant  further  asked  the 
said  witness,  Murphy,  if  he  was  not  living 
at  the  time  in  a  state  of  adultery,  and  that 
the  difficulty  arose  by  his  espousing  the 
cause  of  the  said  Mary  Elliott ;  to  which  he 
replied  that  he  never  had  any  sexual  inter- 
course with  the  said  Elliott.  The  said 
Nancy  Murphy  was  then  called  by  the  de- 
fendant, and  stated  that  at  the  time  of  the 
said  difficulty,  said  John  Murphy  and  Mary 
Elliott,  were  living  together  as  man  and 
wife ;  that  he  had  driven  the  witness,  his 
wife,    off,    some   six  or  seven  years  since. 
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and  also  his  children,  and  they  still  live 
apart ;  and  further,  that  he  stated  to  her  at 
his  own  house,  a  short  time  after  the  difiEi- 
culty,  that  he  would  rather  be  killed  than 
that  Mary  Elliott  should  be  hurt ;  and  that 
at  the  time  Alexander  Murphy,  the  defend- 
ant, struck  him,  he  was  acting*  only  in  his 
own  defence ;  all  of  which,  upon  the 

965  motion   of  the  commonwealth    *was 
excluded  from   the   jury;"  to   which 

the  defendant  excepted. 

The  evidence  thus  excluded  consisted  of 
answers  of  the  witness,  John  Murphy,  to 
two  questions  put  to  him  by  the  defendant 
on  cross  examination;  and  a  statement 
made  by  the  witness,  Nancy  Murphy,  on  her 
examination  in  chief  by  the  defendant. 
The  court  did  not  err  in  excluding  the  1st 
question  propounded  to  the  witness,  John 
Murphy,  and  his  answer  thereto ;  1st,  be- 
cause the  question  tended  to  criminate  the 
witness;  and  2d,  because  it  required  him  to 
state  a  communication  supposed  to  have 
been  made  by  him  to  his  wife;  which,  if 
made,  was  what  the  law  considers  a  con- 
fidential communication,  and  which  he  was 
not  bound  to  disclose.  Nor  did  the  court 
err  in  excluding  the  2d  question  propounded 
to  the  said  John  Murphy,  and  his  answer 
thereto;  1st,  because  the  question  tended  to 
criminate  the  witness ;  2d,  because  the  facts 
sought  to  be  proved  by  the  answer  to  this 
question  was  wholly  irrelevant  and  inad- 
missible evidence  in  the  case ;  and  3d,  be- 
cause the  answer  of  the  witness  to  the 
question,  ''that  he  never  had  any  sexual 
intercourse  with  the  said  Elliott,"  denied 
the  guilt  imputed  to  him  by  the  question ; 
which  being  a  collateral  matter  not  con- 
nected with  the  subject  of  the  prosecution, 
his  answer  to  the  question  was  conclusive, 
and  could  not  be  contradicted  by  any  testi- 
mony on  behalf  of  the  defendant.  In  regard 
to  the  statement  made  by  the  witness, 
Nancy  Murphy,  wife  of  the  said  John  Mur- 
phy, the  court  did  not  err  in  excluding  it, 
if  not  because  the  whole  of  it  tended  to 
criminate  her  husband,  at  least,  because 
that  part  of  it  which  related  to  John  Mur- 
phy and  Mary  Elliott's  living  together  as 
man  and  wife,  and  to  his  having  driven  off 
his  wife  and  children,  and  living  apart 
from  them,  was  irrelevant  and  inadmissible 
evidence  in  the  case,  and  because  the 

966  residue  ''''of   it   disclosed   communica- 
tions supposed  to  have  been  made  by 

the  husband  to  the  wife,  is  what  the  law 
considers  confidential;  and  which,  there- 
fore, she  had  not  a  right  to  disclose. 

To  show  that  the  evidence  of  the  wife 
was  admissible  in  this  case.  1  Phil,  on 
Ev.  top  page  68,  marg.  84,  was  referred  to, 
and  relied  on  by  the  counsel  for  the  plain- 
tiff in  error.  It  is  there  said,  that  * 'al- 
though the  husband  and  wife  are  not 
allowed  to  be  witnesses  against  each  other, 
where  either  is  directly  or  immediately  inter- 
ested in  the  event  of  a  proceeding,  whether 
civil  or  criminal,  yet  in  collateral  proceed- 
ings, not  immediately  affecting  their  mutual 
interest,  their  evidence  is  receivable,  not- 
^thstanding  that   the  evidence  of  the  one 


tends  to  contradict   the  other,   or  may  sub- 
ject the  other  to  a  legal  demand,  or  even  to 
a  criminal  charge."     "The  rule  laid  down 
in  the  case  of  The  King  v.  The  Inhabitants 
ofCliviger."     (2  T.  R.    263,)    it   is  further 
said  by  that  writer,    (namely:  that  a    hus- 
band or  wife  ought  not  to   be  permitted  to 
give   any  evidence   that  may  even  tend  to 
criminate  each  other,)  "is  now   considered 
as  having  been   laid  down   in   terms  much 
too  general  and  undefined. ' '    He  then  refers 
to  the  cases  of  The  King  v.   The   Inhabit- 
ants  of  All    Saints,    Worcester.     (6  Maul. 
A  Sel.  194;)  and  The  King  v.  The  Inhabit- 
ants of   Bathwich,  6  Bam.  and  Ad.  R.  639, 
in  which  he  says  the   rule  was  much  dis- 
cussed, and  the  Court  of  Kiug-'s  Bench  was 
of  opinion,  after  much  argument,  that  the 
rule   laid  down   in  The  King  v.  Cliviger, 
was  too  large  and  general.     In  a  subsequent 
case,  however,  The  King  v.  Gleed,  (2  Russ. 
Cr.  and  M.  983,  ed.  by  Greaves,)  also  men- 
tioned  by   Phillips:  "Upon   an  indictment 
for  larceny,  where  a  woman  was  called  on 
the  part  of  the  crown,  to  prove  that  her  hus- 
band who  had  absconded,  had  been  present 
when  the  article  was  stolen,  and  that 
%7      she  saw  him  deliver  *it  to   the  pris- 
oner; Taunton,   J.,    after  consulting 
with  Littledale,    J.,   rejected   the  witness. 
His  L/ordship  says :  '  'The  evidence  of  the 
wife  here  would  directly  charge  the  husband 
with  being  a  principal ;  and  although  there 
is   no  prosecution    pending,    her   evidence 
cannot  but  facilitate  an  accusation  against 
her  husband.     Now  the  law  does  not  allow 
the  wife  to  give  evidence  against  her  hus- 
band, and  it  is  quite   consistent   with    that 
principle,  that  this  evidence   should   not  be 
received."    "It  may  be  doubted,  however," 
says  Phillips,  whether  this  ruling  was  cor- 
rect.    It  would  certainly  appear  not  to  be  so 
upon  the  principles  laid  down  in  Rex  Bath- 
wich, (which  was  cited  in  the  case,)  for  if 
the  husband  were  indicted  for  the  theft,  the 
wife  could  not  be  a  witness  on  that  trial, 
nor  could  any   thing   she   had   said   on  the 
former  trial  be  in  any  way  adduced  in  evi- 
dence against  him. 

Thus  the  law  seems  to  stand  in  England, 
where  the  weight  of  authority  now  is,  that 
in  such  a  case  as  this  the  testimony  of  the 
wife  would  not  be  inadmissible  on  the 
ground  of  interest,  and  that  it  tended  to 
criminate  her  husband ;  and  the  weight  of 
authority  in  this  country  that  is  in  the 
States  of  this  Union,  may  be  the  same  way. 
See  1  Greenl.  on  Ev.  {  342  and  notes.  But 
in  Stein  v.  Bowman,  13  Peters,  R.  209,  the 
case  of  The  King  v.  Cliviger,  2  T.  R.  263, 
is  mentioned  without  disapprobation  by 
McLean,  J.,  in  delivering  the  opinion  of  the 
court;  though  he  refers  also  to  the  subse- 
quent case,  reported  in  6  Maul.  &  Sel.  194, 
and  concludes  that  the  law  does  not  seem 
to  be  entirely  settled  how  far  in  a  collateral 
case  a  wife  may  be  examined  on  matters  in 
which  her  hubsand  may  be  eventually  in- 
terested. The  most  that  can  be  said  on  the 
subject  seems  to  be,  that  the  law  upon  the 
question  is  unsettled. 

But    we    do    not    deem    it    necessary  to 
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968      decide  the  question  *in   this  case,  as 
there  is  another   ground   upon   which 
we  think  that  so  much  of  the  evidence  re- 
jected as  is  relevant  to   the  case,    is  clearly 
inadmissible — we  mean  that  portion  of  the 
evidence    of  Nancy    Murphy,    which    says 
that  her  husband  'Stated  to  her  at  his  own 
house,  a  short  time  after  the  difficulty,  that 
he   would    rather  be  killed  than  that  Mary 
Klliott  should  be  hurt ;  and  that  at  the  time 
Alexander   Murphy,    the  defendant,  struck 
him,    he   was   acting   only   in   his  own  de- 
fence."   The   ground   on   which   this  evi- 
dence   is    inadmissible    is    thus    stated    in 
Greenleaf   on    I^vidence,    {  254.     **  Commu- 
nications between  husband  and  wife  belong 
also  to  the  class  of   privileged   communica- 
tions;  and  are   therefore   protected,    inde- 
pendently  of   the    ground   of  interest  and 
identity,  which  precludes   the   parties  from 
testifying  for  or  against  each   other.     The 
happiness  of  the  married  state  requires  that 
there  should  be   the   most  unlimited   confi- 
dence between   husband  and  wife ;  and  this 
confidence    the   law   secures,    by  providing 
that  it  shall  be  kept  forever  inviolable ;  that 
nothing  should  be  extracted  from  the  bosom 
of  the   wife,  which   was   confided   there  by 
the  husband.     Therefore,    after  the  parties 
are  separated,  whether   it   be  by  divorce  or 
by    the   death   of   the  husband,  the  wife  is 
still  precluded  from  disclosing   any  conver- 
sation with   him;  though   she    may   be  ad- 
mitted to  testify  to  facts  which  came  to  her 
knowledge    by  means  equally  accessible  to 
any  person  not  standing  in  that  relation." 
Several  authorities  are   cited  in  the  note  to 
this  section,  but  only  two  of  them   will    be 
noticed    here.      In    Stein    v.    Bowman,    13 
Peters'    R.    209,    it   was   held   that  a  wife, 
after  the  death  of  her  husband,    cannot  be 
allowed  to  prove  that  her  husband  had  con- 
fessed to  her  that  he  had  committed  perjury 
in  a  deposition  read  in  the  cause.     Mclrean, 
J.,    delivering    the   opinion    of   the   court, 
said :  ^  *In  the  present  case  the  witness 
969      was  called  to  discredit  *her  husband ; 
to   prove    in    fact    that   he   had  com- 
mitted   perjury,    and   the   establishment  of 
the  fact  depended  on    his  own  confession — 
confessions  which,  if  ever  made,  were  made 
under   all  the  confidence   that  subsists  be- 
tween   husband  and   wife.     It   is   true  the 
husband  was  dead,  but  this  does  not  weaken 
the  principle.     Indeed  it  would  seem  rather 
to  increase,  than  lessen,    the   force   of   the 
rule.     Can   the   wife,    under   such    circum- 
stances, either  voluntarily  be  permitted,  or 
by  force  of  authority  be  compelled,  to  state 
facts   in   evidence,    which  render  infamous 
the  character  of   her  husband?    We  think, 
most    clearly,    that  she   cannot  be.     Public 
policy  and  established  principles  forbid  it." 
In  Robin,    &c.,    v.    King,  2  Leigh,  140:  In 
a  suit  by  persons   held   in   slavery    against 
their  master,  to  recover   their  freedom,  de- 
fendant claimed  plaintiffs  as  slaves  by  pur- 
chase of  them  as  slaves  from  W.  K. ,  dec'd ; 
and  plaintiffs   offered   K.  K. ,  widow   of  W. 
K.,  to  prove  that  W.  K.,  in  his  lifetime,  be- 
fore sale  to  defendant,  repeatedly  declared, 
in  presence  of  his   family,  and  without  in- 


junction of  secrecy,  that  the  mother  of  plain- 
tiffs then  held  by    him   in  slavery   was  an 
Indian  woman.    Held :  Widow  not  competent 
witness  to  prove  such   declarations  of   her 
deceased    husband.      This  is  the  reporters' 
abstract  of   the  decision.     Judge  Carr,  in 
his  opinion,  in  which  the  other  judges  con- 
curred,   fully    recognizes   the    principle   of 
evidence  which  forbids   the  disclosure  by  a 
husband  or  wife  of  confidential  communi- 
cations  received    from    the   other.      After 
citing  and  commentinc*  upon  several  cases 
of  the  kind,  he  says:  ^'These  are   cases   in 
which    the   husband   was  a  party;  but  the 
principle  applies  also  where  he  is  no  party ; 
for  in  the  one  case  or  the  other,  it  is  equally 
a    violation    of  the   confidence   reposed,    to 
divulge,  in  a   court  of   justice,    what   was 
imparted  in  the  sacred  privacy  of  domestic 
intercourse:  and  of  this  opinion,    Starkie 
seems  to  be."     After  quoting  a  pas- 
970      sage  *from  that  author's  work  on  evi- 
dence,  part  (IV.    p.    709,)   he  further 
says:  **Now  the  case  from   Strange  did  not 
violate  this  rule ;  the  wife  disclosed  no  com- 
munication ;  but   being   present    when   the 
goods  were  bought,  she  was  called  to  prove 
on  whose  credit  the  sale  was  made.     But  is 
not  our   case   very  different?    I  think  so. 
The   husband   was   at   the  time  holding  in 
slavery  the  mother  and  her  children.  If  she 
was  an  Indian  woman  they  were  all  entitled 
to  their  freedom.     Can  we  possibly  suppose 
that   he   meant  to  make  such  a  declaration 
public?    It  is  stated  that  the  party  offered 
to  prove  that  these   declarations  were  made 
repeatedly,  in   the   presence   of  the  family, 
and    they   were  not  requested  to  keep  them 
secret.      This   could   only,    I   presume,    be 
proved  by  the  wife ;  and  I  question  the  pro- 
priety   of   permitting   her    thus   to  qualify 
herself   to   disclose   such   communications. 
But  suppose  it  proved,  that  the  declarations 
were   so   made,    and   no   secrecy  enjoined; 
would  it  follow  that  the  husband  wished  or 
expected  they  should   be  divulged?    Are  we 
to   say    that    every    word    spoken    in    the 
thoughtless,  careless   confidence   of  the  do- 
mestic circle,    is  free  for  public  disclosure, 
unless   secrecy   be  expressly   enjoined?    Is 
not   the   converse  of  the  proposition  true? 
And  would  it  not  have  a   most  mischievous 
effect,  would  it  not  seriously  break  in  upon 
that   confidence  which   is  the  charm  of  do- 
mestic  life,  if  men  should   from   our  deci- 
sions, have  cause    to   fear  that  after  they 
were  in  their  graves,  their  reputation  might 
be  injured  and  their  children  ruined,  by  the 
declarations  they  had   made  in  the  bosoms 
of  their  families?    This   freedom   from   re- 
straint or  apprehension,   in  the  intercourse 
of  one's  own  fireside,  seems  to  me  so  neces- 
sary to  the  quiet  and  repose  of  society,  that 
I  am  fearful   of   trenching    upon   it  in   the 
slightest  degree." 

According  to  the  authorities  referred 
971  to,  we  think  *there  can  be  no  doubt 
of  the  inadmissibility,  as  evidence  in 
this  case,  of  the  statement  said  by  the  wit- 
ness, Nancy  Murphy,  to  have  been  made  to 
her  by  her  husband,  at  his  own  house. 
That   the    husband   and   wife   lived    apart 
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when  the  statement  was  made,  does  not 
take  the  case  out  of  the  operation  of  the 
principle.  The  parties  were  not  leg'ally 
separated.  They  still  were  man  and  wife, 
entitled  to  all  their  leg-al  rig-hts  as  such, 
however  unworthily  the  husband  may  have 
acted.  The  rest  of  the  evidence  set  out  in 
the  second  bill  of  exceptions  is  inadmissi- 
ble, as  we  have  already  seen,  upon  other 
grounds. 

Thirdly :  We  are  of  opinion,  that  the  said 
County  court  did  not  err  in  overruling-  the 
motion  of  the  prisoner  to  set  aside  the 
verdict  and  grant  him  a  new  trial,  as 
mentioned  in  his  third  and  last  bill  of  ex- 
ceptions ;  and  that  all  the  reasons  assigned 
in  said  bill  for  granting  such  new  trial  are 
insufficient  for  that  purpose.  They  are  five 
in  number.  The  1st:  ** Because  he  was 
arraigned  and  plead  without  the  aid  of 
counsel,  having  none  present  when  he  plead 
not  grwilty  to  the  indictment,"  is  not  well 
founded.  A  man  may  plead  for  himself. 
The  prisoner  said  he  had  counsel,  though 
they  happened  to  be  absent.  He  plead  vol- 
untarily, and  had  the  cause  continued; 
and  his  counsel  were  present  and  defended 
him  at  his  trial.  The  2d  and  3d  have  al- 
ready been  disposed  of,  being  the  subjects 
of  the  1st  and  2d  bills  of  exception.  The 
4th  is,  '^because  the  court  erred  in  giving 
to  the  jury  the  instructions  asked  for  by 
the  commonwealth.  These  instructions 
were  not  excepted  to  when  they  were  given, 
nor  till  after  the  verdict ;  and  it  is  at  least 
doubtful,  whether  they  can  be  regarded  as 
a  part  of  the  record.  They  are  not  copied 
in  the  3d  bill  of  exceptions,  nor  are  they 
therein  referred  to,  except  by  being  men- 
tioned as  aforesaid,  in  the  3d  of  the 
972  reasons  assigned  for  a  *new  trial. 
They  are  copied  by  the  clerk  at  the 
end  of  the  record.  Wi thout  deciding  whether 
they  can  properly  be  considered  as  a  part 
of  the  record,  but  assuming  them  to  be  so, 
for   the  purposes  of  this  case,    we  are  of 


opinion,  that  the  court  did  not  err  in  giving 
them.  After  giving  two  instructions  on 
the  motion  of  the  prisoner,  the  court  gave 
the  following-  on  the  motion  of  the  common- 
wealth : 

**The  court  also  instructs  the  jury,  that 
the  law  is,  that  a  man  is  taken  to  intend 
that  which  he  does,  or  which  is  the  natural 
and  necessary  consequence  of  his  own  act; 
and  therefore,  that  if  they  believe  from  the 
evidence,  that  Alexander  Murphy  wounded 
his  father,  John  Murphy,  by  the  deliberate 
use  of  an  instrument  likely  to  produce 
death,  under  the  circumstances;  then  the 
presumption  of  the  law,  arising  in  the  ab- 
sence of  proof  to  the  contrary,  is,  that  he 
intended  the  consequences  that  resulted 
from  said  use  of  said  deadly  instrument. 

**The  cotirt  further  instructs  the  jury, 
that  the  law  is  that  malice  may  be  implied 
from  the  deliberate  use  of  a  deadly  weapon 
in  the  absence  of  proof  to  the  contrary." 
These  two  instructions  correctly  expound 
the  law;  and  were  appropriate,  and  not 
mere  abstractions.  The  5th  and  last  of  the 
reasons  assigned  are,  that  '*the  judgment 
should  be  arrested,  because  there  is  no 
felony  charged  in  the  2d  count  of  the  in- 
dictment, which  may  be  the  one  under 
which  the  jury  found  him  guilty."  They 
found  him  guilty  under  both ;  and  if  either 
be  sufficient,  it  is  enough.  Whether  a  fel- 
ony be  charged  in  the  2d  count  or  not,  is  a 
question  which  we  need  not  decide ;  as  the 
1st  is  certainly  a  good  count,  and  is  con- 
ceded to  be  so  by  the  plaintiff  in  error.  No 
motion  was  made  to  set  aside  the  verdict, 
upon  the  ground  that  it  was  contrary  to 
law  and  evidence ;  and  certainly  it  was  con- 
trary to  neither. 

973         *We  are  of  o^pinion,  that  there  is  no 
error   in   the  judgment,    and  that  it 
ought  to  be  affirmed. 

Judgment  affirmed. 
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ABANDONMENT. 

1.  Sec    Vendor  6f  Purchaser,  No.   1,  and 
Hardy  v.  McCullough  <y  a/j.,  251 

ACCOUNTS. 

1.  The  decided  caaes  do  not  fix  any  period 
as  limiting  the  demand  for  an  account.  If, 
from  the  delay  which  has  taken  place,  it  is 
manifest  that  no  correct  account  can  be  ren- 
dered, that  any  conclusion  to  which  the  court 
can  arrive  must,  at  best,  be  conjectural,  and 
that  the  original  transactions  have  t)ecome 
so  obscured  by  time  and  the  loss  of  evidence 
and  the  death  of  parties,  as  to  render  it  diffi- 
cult to  do  justice,  the  court  will  not  relieve 
the  plaintiff.  If,  under  the  circumstances 
of  the  case,  it  is  too  late  to  ascertain  the 
merits  of  the  controversy,  the  court  will  not 
interfere,  whatever  may  have  t)een  the  orig- 
inal justice  of  the  claim.    • 

Harrison  &  ais,  v.  Giitson  6f  als,,      212 

2.  Though  a  delay  of  fourteen  years  after 
a  right  has  accrued,  does  not  create  a  statu- 
tory bar,  it  will,  in  connection  with  other 
circtimstances,  be  very  persuasive  against 
the  justice  of  the  claim.  Relief  refused  in 
this  case.  /demy       212 

3.  Coverture  is  no  excuse  for  delay  in 
bringing  the  suit.  /dem,        212 

4.  The  provisions  of  §  16,  ch.  132,  Code  of 
1860,  prescribing  what  shall  be  done  by  a  com- 
missioner in  settling  the  accounts  of  fiduci- 
aries, apply  to  the  report,  regular  or  special, 
mentioned  in  §  34,  of  the  same  chapter. 

Whiiehead*s  adm'r  v.    IVhiUhead  & 

als,,  376 

5.  When  the  accounts  of  an  administrator 
c.  t.  a.  should  be  settled  as  guardian's 
accounts. 

See  Sirother  df  als.  v.  Hull  df  als.,      652 

ACTIONS. 

H  contracts  to  sell  to  M  not  less  than  200 
and  not  more  than  300  good  fat  hogs,  each 
to  weigh  not  less  than  180  lbs.  gross ;  to 
be  delivered  at  G,  by  the  8th  of  December, 
and  to  ht  weighed  at  the  scales  at  G.  And 
M  binds  himself  to  pay  to  H  for  the  said 
hogs,  when  weighed,  13>^  cents  per  pound 
gross  weight,  part  in  cash  and  part  in  twenty 
days.  H  has  at  G  on  the  8th  of  December, 
241  good  fat  hogs,  of  which  he  gives  M 
notice ;  but  M  declines  to  take  them,  and 
does  not  come  to  G  on  that  day.  H  on  that 
day  procures  R,  the  weighmaster  at  the  scales 
and  G  to  weigh  the  hogs  ;  and  they  weigh 
them  in  16  parcels  of  from  7  to  20  hogs  in  a 
parcel,  showing  froqi  the  aggregate  weight 
of  all  and  the  weight  of  each  parcel,  that  the 
average  weight  is  much  above  180  lbs.  g^oss. 
Hbi^d  : 


1.  H  may  maintain  an  action  on  the  con- 
tract against  M,  for  the  damages  sustained 
by  him  for  the  failure  of  M  to  comply  with 
his  contract. 

McCormick    df    Co.    v.    Hamilton, 
fVood  6f  Co.,  561 

2.  To  entitle  H  to  recover  from  M,  it  is 
not  necessary  for  him  to  prove  that  the 
whole  241  hogs  each  weighed  over  180  lbs. 
gross,  and  were  ''good  fat  hogs  ;"  but  if  he 
prove  that  any  number  of  them  over  200 
were  of  such  weight  and  quality,  he  is  en- 
titled to  recover.  Idem,       561 

3.  It  is  not  necessary  that  H  should  have 
had  each  hog  weighed  separately  in  order  to 
entitle  him  to  recover ;  but  if  he  proves,  to 
the  satisfaction  of  the  jury,  that  200  or  more 
of  them,  each  weighed  180  lbs.  that  is  suffi- 
cient. Idem^       561 

4.  An  experienced  drover  of  hogs,  accus- 

tomed to  butchering  and  weighing 
976      *them,  who  was  present  when  the  hogs 

were  weighed,  and  saw  them  and  at- 
tended to  the  weighing  of  them,  may  give 
to  the  jury  his  opinion  as  to  the  weight  of 
each  hog.  Idem,        561 

5.  As  the  hogs  had  not  been  weighed  sepa- 
rately, either  at  G  or  afterwards,  the  opinion 
of  the  witness  is  not  substitutional,  but  is 
original  evidence  ;  and  the  best  which  under 
the  state  of  facts  is  attainable. 

Idem,       561 

6.  There  having  been  no  market  price  for 
hogs  at  Q  on  the  8th  of  Decern t)er,  H  may 
show  by  testimony,  what  was  the  market 
price  at  that  time  and  shortly  before  and 
afterwards,  in  the  surrounding  country. 

Idem,        561 

ADMINISTRATION . 

1.  Testator  having  directed  certain  land 
to  be  sold,  and  his  debts  to  be  paid  out  of  its 
proceeds  and  his  personal  estate ;  and  the 
executor  having  sold  the  land  and  paid  debts 
out  of  this  common  fund,  and  being  in  arrear, 
and  his  sureties  not  being  liable  for  the  pro- 
ceeds of  the  land ;  how  to  ascertain  the 
amount  of  debts  with  which  each  fund  is  to 
be  charged. 

See  Executors  &  Administrators,  No.  4 
and 

Murphy's  admW  v.  Carter  (Sf  als.,       477 

2.  In  October  1865,  T,  one  of  the  heirs  at 
law  and  the  administrator  of  G,  filed  his  bill 
against  the  other  heirs,  some  of  whom  were 
infants,  for  the  sale  of  the  land  of  G,  on  the 
ground  that  partition  could  not  be  made  of 
it.  He  said  he  had  proceeded  to  administer 
the  assets,  and  so  far  as  he  knew,  there  was 
but  one  debt  due  from  the  estate,  and  the 
assets  were  sufficient  to  pay  it.  The  court 
decreed  a  sale  of  the  land,  and  directed  a  com  - 
missioner  to  take  an  account  of  the  available 
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assets,  and  of  the  outstanding  debts  of  6. 
The  commissioner  reported  the  debts  be- 
tween three  and  four  thousand  dollars,  and 
assets  nearly  as  much.  The  land  was  sold 
for  $12,741,  one-third  cash,  and  the  balance 
in  one,  two  and  three  years.  The  cash  pay- 
ment and  the  first  credit  payment  were  di- 
vided among-  the  heirs.  At  the  November 
term  1867,  the  court  made  a  decree  directing 
the  second  payment  to  be  collected  and  dis- 
tributed ratably  among  the  creditors  of  G, 
according  to  the  report  of  the  commissioner. 
HbI/D  : 

1.  The  court  erred  in  charging  the  proceeds 
of  the  sale  of  the  land  with  the  debts  of  6, 
without  first  taking  an  account  of  the  entire 
personal  estate  which  came  to  the  hands  of 
the  administrator,  and  directing  its  applica- 
tion in  discharge  of  such  debts. 

Elliott  6f  wife  6f  als,  v.  George  & 

als,,  780 

2.  So  long  as  the  debts  due  the  estate  were 
not  collectible  by  reason  of  the  operation  of 
the  stay  law,  the  debts  against  the  said  estate 
could  not  be  enforced,  for  the  same  reason, 
against  the  land  or  the  money  resulting  from 
its  sale.  Idem,        780 

3.  If  the  Circuit  court  apprehended  a  defi- 
ciency of  personal  assets,  or  that  the  rights 
of  creditors  would  be  endangered  by  a  distri- 
bution of  the  land  fund  among  the  heirs,  it 
would  have  been  proper  to  retain  under  its 
control  so  much  of  said  fund  as  was  necessary, 
until  the  amount  of  such  deficiency  was  ac- 
curately ascertained,  and  then  to  supply  the 
same  by  a  resort  to  such  land  fund. 

Idem,       780 

ADVANCEMENTS. 

1.  J  held  an  estate  for  her  widowhood  in  a 
tract  of  land,  remainder  to  the  children  of 
her  husband ;  two  of  whom  were  by  her. 
Her  son  R  used  her  money,  with  her  concur- 
rence, to  buy  the  interest  of  the  remainder- 
men in  the  land,  and  took  the  conveyances  to 
himself.  Upon  the  evidence  in  the  cause, 
held  that  the  money  so  used  by  R  was  in- 
tended as  an  advancement  by  his  mother  to 
him. 

Gregory  &  als,  v.   Winston^s  adm^r 
&  als,,  102 

APPEALS. 

1.  When  an  appeal  is  obtained  from  a  de- 
cree by  default  before  an  application  is 
made  to  the  court  to  correct  it,   the  appeal 

will  be    dismissed    as    improvidently 
977      *awarded,  unless  the  appellees  waive 
the  objection. 

Commonwealth  of  Virginia  v.  Levy 

&  als,,  21 

2.  When  appeal  may  be  in  a  case  of  prohi- 
bitions.   See  Prohibition,  No.  1,  and 

Burch,  mayor,  v.  Harduncke,  51 

3.  The  longest  period  of  limitation  within 
which  a  petition  for  an  appeal,  writ  of  error 
or  supersedeas  can  be  presented,  is  two 
years,  nine  months  and  ten  days,  as  to  final 
judgments,  decrees  and  orders  rendered  be- 


fore the  passage  of  the  act  of  November  5th, 
1870;  and  as  to  those  since  rendered  such 
period  of  limitation  is  two  years. 

Callaway  v.  Harding,  542 

4.  When  an  appeal  will  be  dismissed,  or 
the  decree  corrected  and  afi&rmed,  with  costs 
to  the  appellee. 

See  Executors  &  Administrators  No.  12 
and 

Strother  6f  als,  v.  Hull  &  als,,  652 

5.  A  final  decree  in  a  cause  was  made  in 
October  1863.  On  the  5th  of  October  1871, 
an  appeal  from  this  decree  was  allowed  by  a 
judge  of  the  court  of  appeals.  The  petition, 
with  the  endorsement,  was  filed  with  the 
clerk,  on  the  9th  of  the  same  month,  and 
the  appeal  bond  is  dated  the  26th  of  April 
1871.  Quaere:  If  the  appeal  was  barred  by 
the  statute  limiting  appeals. 

Sextan  v.  Crockett  &  als,,  857 

6.  An  award  is  made  in  a  cause  In  a  connty 
court,  and  is  entered  as  the  judgment  of  the 
court.  It  not  appearin  gin  the  record  whether 
it  was  entered  at  a  quarterly  or  monthly 
term,  it  must  be  presumed  by  an  appellate 
court  that  it  was  art  a  term  at  which  the  court 
had  jurisdiction  to  enter  the  judgment. 

Forrer  v.  Coffman  &  al,,  871 

ARBITRATION  AND  AWARDS. 

1.  Where  an  order  is  made  in  a  pending 
cause,  submitting  the  matters  in  dispute 
therein  to  arbitration,  and  the  arbitrators 
have  before  them  the  pleadings  and  exhibits, 
duly  consider  them,  and  return  them  to  court 
with  their  award,  if  it  appears  from  an  in- 
spection of  the  whole,  that  the  arbitrators 
have  made  a  plain  and  palpable  mistake  of 
law,  there  can  be  no  valid  ground  for  refus- 
ing relief  in  such  cases. 

Moore  v.  Luckess*  next  of  kin,  160 

2  L's  ez'or  sues  M  upon  his  bonds  executed 
to  Iv,  and  M  pleads  payment,  and  files  an 
account  of  set-off,  consisting  of  charges  for 
services  rendered  to  L,  running  through  fonr^ 
teen  years.  Pending  the  suits,  the  ex'or  and 
M  agree  to  refer  the  matters  in  dispute  to 
arbitration,  the  submission  to  be  entered  of 
record  in  said  causes.  The  arbitrators  return 
their  award  by  which  they  1st,  ascertain  that 
M  is  indebted  to  the  ex*or  in  the  amount  of 
the  bonds ;  and  2d,  that  M  is  entitled  to  the 
credits  he  claims  for  the  five  years  t)efore  the 
suit  brought,  specifying  the  amount  in  each 
year.  The  ex'or  declining  to  oppose  the  con- 
firmation of  the  award,  the  next  of  kin  of  the 
residuary  legatee  of  L  file  their  bill  to  set  it 
aside,  on  the  ground  that  the  arbitrators 
intended  to  decide  the  case  according  to  law, 
and  had  mistaken  it.  The  arbitrators  say  in 
their  testimony,  that  they  intended  to  decide 
the  case  according  to  law,  and  apply  the 
statute  of  limitations  to  the  account  of  M; 
and  they  had  before  them  the  papers  in  the 
causes,  the  account  of  M  and  the  depositions 
filed,  and  returned  them  with  the  awanL 
Hbi«d: 

1.  Though  the  award  does  not  refer  to  the 
papers,  yet  they  are  so  identified,  that  the 
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court  will  consider  them  in  connection  with 
the  award ;  and  it  being  apparent  that  the 
arbitrators  took  the  institution  of  the  actions, 
instead  of  the  filing-  of  the  plea,  as  the  date 
from  which  the  statute  would  cease  to  run, 
the  court  will  correct  the  error. 

Idem^       160 

2.  A  court  of  equity,  alone,  has  jurisdiction 
to  correct  the  error ;  and  the  ex'or  declining 
to  oppose  the  confirmation  of  the  award,  the 
next  of  kin  may  maintain  the  suit. 

IdetHy        160 

3.  Under  the  statutes,  an  award  cannot  be 
set  aside  in  a  common  law  court,  except  for 
error  apparent  on  the  face  of  the  award,  or 
unless  it  has  been  procured  by  corruption  or 
other  undue  means,  or  misbehaviour  in  the 

arbitrators.  Idem,       160 

978  *4.  The  error  of  the  arbitrators  may 
be  corrected  without  setting  aside  the 
award,  by  striking  out  from  it  the  credits 
allowed  M  to  which  the  statute  applies, 
dating  from  the  filing  of  the  plea. 

Idem,       160 

3.  Arbitrators  are  required  to  return  their 
award  by  a  certain  day,  under  their  hands 
and  seals.  They  prepare  their  award;  and 
the  day  before  they  are  required  to  return  it, 
one  of  them  hands  it  to  the  counsel  of  the 
plaintiff.  He  sees  that  they  have  omitted  the 
seals,  and  he  returns  it  to  them,  and  requests 
that  they  will  add  the  seals  and  insert  the 
word  *'seal"  in  the  body  of  the  instrument. 
This  they  do,  and  then  deliver  it  on  the  day 
to  which  they  are  limited  by  the  submission. 
The  award  is  valid. 

Forreryr,  Coffman  &  al,,  871 

4.  The  submission  is  made  of  matters  in 
controversy  in  a  suit  by  M  against  F  A  C, 
late  partners,  on  a  claim  against  the  partner- 
ship. F  alone  is  the  party  to  the  submission, 
and  binds  himself  to  perform  it ;  and  the 
award  is'that  F  shall  pay  to  M,  &c.  The  fact 
that  C  is  not  named  in  the  award  is  no  ob- 
jection to  it.  He  is  not  bound  by  it,  having 
been  no  party  to  the  submission. 

Idem,       871 

5.  The  submission  providing  that  the  award 
shall  be  entered  as  the  judgment  of  the  court, 
when  so  entered  it  is  the  judgment  in  the 
cause,  and  settles  all  matters  involved  in  the 
action;  and  it  was  not  necessary  that  the 
award  on  its  face  should  dispose  of  the  ac- 
tion. Idem,       871 

6.  The  arbitrators  might  properly  allow 
interest  upon  the  ascertained  present  value  of 
rents  to  become  due.  Idem,        871 

7.  It  not  appearing  in  the  record,  whether 
the  term  of  the  county  court  at  which  the 
award  was  entered  as  the  judgment  of  the 
court,  was  a  quarterly  or  monthly  term,  it 
must  be  presumed  by  the  Appellate  court, 
that  it  was  a  term  at  which  the  court  had 
jurisdiction  to  enter  the  judgment. 

Idem,       871 

ATTACHMENTS. 

1.  See  Judicial  Sales,  No.  3,  and 

Underwood y.  McVeigh,  409 


2.  The  treasurer  of  the  State  who  holds 
bonds  of  a  foreign  insurance  company  doing 
business  in  the  State,  under  the  act  of  Feb- 
ruary 3d,  1866,  as  amended  by  the  act  of 
March  3d,  1871,  is  not  liable  to  be  summoned 
as  a  garnishee  by  a  foreign  creditor  of  the 
insurance  company. 

Rollo,  assignee,  v.  Andes  Ins,  Co,,      509 

3.  A  public  officer  of  the  State  cannot  be 
made  liable  by  attachment  at  the  suit  of  an 
individual,  for  funds  in  his  hands  clothed 
with  a  trust  under  the  authority  of  a  public 
law.  Idem,       509 

4.  See  Insurance  Companies,  No.  2,  and 

Idem,        509 

AUTREFOIS  ACQUIT. 

1.  A  plea  of  autrefois  acquit,  if  it  is  good  in 
sut>stance,  though  informal,  will  be  sus- 
tained though  demurred  to. 

Day^s  case,  915 

2,  In  the  first  case  the  defendant  is  charged 
as  the  **keeperof  a  house  of  entertainment," 
in  the  second  as  "keeper  of  an  ordinary." 
The  offence  charged  in  both  being  the  same 
not  only  in  kind  but  in  fact,  the  acquittal  in 
the  first  case  is  a  bar  to  the  second. 

Idem,       915 

BONDS. 

1.  Bonds  taken  at  sales  made  under  the  act 
of  May  28,  1870,  sess.  acts  1869-70,  p.  162,  to 
prevent  the  sacrifice  of  personal  property  at 
forced  sales,  are  in  the  nature  of  forthcom- 
ing bonds ;  and  the  creditor  is  not  bound  to 
receive  them  as  so  much  paid  on  his  debt. 

Garland  v.  Brown* s  adm*r,  173 

2.  T  executes  his  bond  to  S,  by  whi^h  on 
demand  he  promises  to  pay  to  S,  in  gold  or 
silver,  or  the  equivalent  thereof,  $2,400.  This 
is  a  promise  to  pay  gold  or  silver  coin,  or  the 
equivalent  thereof ;  and  debt  may  be  main- 
tained upon  it. 

Turpin  v.  Sledd's  ex' or,  238 

3.  Upon  a  sale  of  a  house  and  lot  upon 

credits  extending  through  several 
979      years,  separate  bonds  are  taken  for  *the 

interest.  They  will  bear  interest  from 
the  time  they  fell  due. 

Greeme  v.  Cullen  &  a  Is,,  266 

Hunter  Y.Johnston  &  als,,  266 

4.  For  guardian's  bonds,  see  Guardian  and 
Ward,  No.  4,  and  Sayers  v.  Cassell  &  als,,  525 

5.  M  held  the  bond  of  G  for  $700,  executed 
before  the  war.  In  September  1862,  G  pro- 
posed to  pay  M  in  Confederate  money,  which 
she  refused  to  receive,  saying  she  would 
receive  the  interest,  but  not  the  principal 
money.  His  brother  C  said  he  wanted  money, 
and  G  said  if  she  would  let  C  have  the  money 
and  give  up  his  bond,  he  would  go  C's  secur- 
ity. M  then  let  C  have  $100  of  Confederate 
money,  and  C  and  G  executed  their  bond  to 
M  for  $800,  and  she  gave  up  G's  bond.  Noth- 
ing was  said  about  the  bond  being  for  Con- 
federate money,  and  G,paid  to  C  $700  in  that 
money.  This  was  not  a  novation  of  the  debt, 
but  it  retained  its  original  character ;  and  as 
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to  $700  it  was  to  be  paid  in  full,  and  as  to  SlOO 
it  was  to  be  scaled. 

Bameits  v.  Miller's  adm'r,  SSI 

6.  A  paper  perfect  as  a  bond,  except  that 
there  is  a  blank  for  the  name  of  the  oblig'ee, 
is  signed  by  P  and  M,  and  put  into  the 
hands  of  M  for  the  purpose  of  borrowing 
money  upon  it.  It  is  expected  that  F  will 
lend  the  money,  but  if  he  does  not  it  may  be 
gotten  from  some  other  person.  M  obtains 
the  money  from  H,  and  fills  the  blank  in  the 
paper  with  the  name  of  H,  and  delivers  it  to 
him.  This  is  done  in  the  absence  of  P,  and 
without  his  knowledge.  It  is  not  the  bond  of 
P. 

Preston  v.  Hull,  600 

7.  See  Equitable  Defences,  No.  10,  and 
Harris  v.  Hams^  ex^or,  737 

BUII^DING    FUND   ASSOCIATIONS. 

1.  When  the  shares  of  a  building  fund  asso- 
ciation are  redeemed,  it  is  not  a  security  for 
the  sum  advanced  for  their  redemption,  but 
it  is  an  absolute  sale  to  the  association, 
whereby  the  association  acquires  an  absolute 
right  of  property  in  the  shares  redeemed, 
and  they  are  sunk  and  extinguished. 

Winchester  Building  Association  v. 
Gilbert  &  als.,  787 

2.  The  sum  advanced  for  the  redemption 
of  the  shares  is  no  part  of  the  debt  of  the 
shareholder  whose  shares  are  redeemed,  to 
the  association.  The  only  debt  due  from 
him  which  is  a  lien  under  his  deed  of  trust 
is  the  monthly  dues  and  interest  upon  the 
money  advanced,  to  be  paid  monthly  and 
continuing  until  the  unredeemed  sharehold- 
ers have  received  the  amount  the  articles  of 
the  association  provide  for.        Idem,        787 

3.  H,  whose  shares  were  redeemed,  gives 
another  deed  to  secure  a  debt  to  6,  upon  the 
property  conveyed  to  secure  the  association, 
and  he  ceases  to  pay  his  dues  and  interest, 
and  his  property  is  sold  by  the  trustees  of 
the  association.  H  and  6  may  elect  to  have 
the  proceeds  of  the  sale  invested,  and  the 
unpaid  monthly  dues  and  interests  paid  out 
of  the  interest  and  as  much  of  the  principal 
as  may  be  necessary,  or  to  have  the  present 
value  of  these  monthly  dues  and  interest 
ascertained  and  paid  out  of  the  proceeds  of 
the  sale,  to  the  association. 

Idem,       787 

CAPIAS  PRO  FINE. 

1.  For  the  distinctions  between  a  capias 
pro  fine  and  a  ca.  sa,  see  the  opinion  of 
Christian,  J,,  in  Wilkerson,  sheriff  for  &c, 
V.  Allan,  10 

2.  How  a  person  in  custody  under  a  capias 
pro  fine  may  obtain  his  discharge.  See  Code 
of  1860,  ch.  209,  §§  19-20.  Idem,        10 


CIRCUIT  COURTS. 

1.  A  Circuit  court  has  no  authority  to  make 
a  decree  or  render  a  judgment,  in  a  cause  in 
vacation,  except  such  decree  and  orders  as 
are  authorized  by  statute ;  and  the  consent 
of  the  parties  cannot  give  the  jurisdiction. 

Tyson* s  ex*ors  v.  Glaize  6f  als,,  799 


CO-DEFENDANTS. 

1.  There  cannot  be  a  decree  between 

960      co-defendants,  in  a  case  where  *there 

is  no  decree  in  favor  of  the  plaintiff. 

Ould    <Sf   Carrington   v.    Myers   df 
als.,  383 

Myers    v.    Ould   <Sf    Carrington  & 
als,,  383 

COMMISSIONS. 

1.  When  commissions  not  allowed  an  ad- 
ministrator. See  Executors  and  Administra- 
tors, No.  8,  and 

Strother  &  als,  v.  Hull  &  als,,  652 

2.  What  commissions  will  be  allowed  an 
administrator.  See  Executors  &  Adminis- 
trators, No.  16,  and 

Boyd's  sureties  v.  OgUsby  df  als,,  674 

CONFEDERATE  CONTRACTS. 

1.  R  made  his  will  on  the  22d  of  April  1861, 
and  died  in  1862.  By  his  will  he  directs  his 
executor  to  sell  to  his  sister  a  tract  of  land 
at  $15,000,  if  she  is  willing  to  take  it  at  that 
price.  S  agrees  to  take  the  land ;  and  in 
January  1863,  executes  her  bond  for  the 
amount.  It  is  not  a  contract  made  with  ref- 
erence to  Confederate  currency  as  the  stand- 
ard of  value,  or  to  be  paid  in  that  currency ; 
there  having  been  no  such  currency  when 
the  will  was  made. 

Gregory  &  al,  v.  Winston's  admW  6f 
als,,  102 

2.  M  sues  the  adm'r  of  W  upon  a  bond 
dated  July  18th,  1863,  and  payable  with  in- 
terest two  years  after  date  '*in  cnrrent 
funds."  The  bond  states  on  its  face  it  was 
given  for  part  of  the  price  of  land.  Parol 
evidence  is  admissible  to  show  that  the  par- 
ties had  reference  to  Confederate  currency. 

Sexton  V.  WindelPs  adm'x,  534 

3.  The  court  instructs  the  jury  "that  if 
they  believe  from  the  evidence,  the  parties 
contemplated  Confederate  money  as  the 
funds  to  be  paid,  the  note  falling  due  since 
the  close  of  the  war,  when  Confederate 
money  was  not  current,  and  had  no  appreci- 
able value,  they  should  find  the  scaled  value 
of  the  money  at  the  time  of  the  contract." 
It  was  error  to  stop  with  this,  but  he  should 
have  added  that  in  fixing  the  amount  of  the 
plaintiff's  recovery  they  were  authorized  to 
take  into  their  consideration  the  fair  valae 
of  the  land.  Idem,        534 

4.  When  ante-war  debt  not  converted  into 
a  Confederate  contract  by  taking  another 
bond  for  it. 

See    Bonds,    No.  5,  and  Bameits  v. 

Miller's  adm'r,  551 

5.  On  the  19th  of  December  1862,  L  and  S 
made  an  agreement  in  writing,  which  re- 
cited that  Ir  had  that  day  purchased  of  B  two 
tracts  of  land,  one  of  100  and  the  other  of  50 
acres,  adjoining,  for  the  price  of  Sl,706  25 ; 
and  L  agreed  to  let  S  have  the  use  and  pos- 
session of  the  land  for  five  years  from  date, 
on  condition  that  S  would  pay  to  \t  punc- 
tually at  the  end  of  each  year,  the  interest  on 
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said  sum ;  and  if  at  the  end  of  five  years  S 
had  paid  the  interest,  and  would  then  pay 
the  whole  of  said  principal  sum,  L  would 
make  such  a  deed  in  fee  simple  to  S,  for  the 
land  as  B  should  make  to  L,.  And  8  agreed 
to  take  the  land  on  these  terms.  B  had  pur- 
chased the  larg-er  parcel  from  S  for  a  debt  S 
owed  him,  and  had  made  a  similar  agreement 
with  him,  with  which  S  had  failed  to  com- 
ply ;  and  it  was  at  the  instance  of  S  that  L 
had  purchased  the  land,  he  paying  B  in 
Confederate  money,  though  the  debt  due 
from  S  to  B  was  due  before  the  war.  This  is 
not  a  Confederate  contract ;  but  S  must  pay 
to  Lt  the  $1,708.25,  in  good  money. 

Shiflett  V.  Long^s  adm^x^  718 

6.  In  October  1862,  B  sold  T  land  for  $2,800, 
about  what  he  had  given  for  it  in  1854  ;  cash 
$1,000,  and  the  balance  in  one,  two  and  three 
years.  The  article  of  agreement  says  noth- 
ing of  the  kind  of  money  to  be  paid,  but  the 
bonds,  which  were  written  by  T  and  sent  to 
B,  are  made  payable  "in  bankable  currency." 
B  expecting  to  use  the  $1,000  in  another  pur- 
chase, at  his  instance,  T  gives  him  his  t>ond 
for  it  payable  on  demand,  and  holds  the 
money  ready  to  pay  it  at  any  time ;  but  no 
demand  is  made  until  after  the  war ;  and  in 
1865  and  1866,  T  makes  two  payments  to  B, 
each  of  $300.  T  says  his  understanding  of 
the  contract  was  that  he  was  to  pay  in  Con- 
federate money.  B  says  his  understanding 
was  it  was  to  be  paid  in  good  money. 
Hsi^D  : 

981  *1.  There  is  no  evidence  to  show  that 
this  was  a  contract  according  to  the 
true  understanding  and  agreement  of  the 
parties,  to  be  performed  in  Confederate 
money,  or  with  reference  to  Confederate 
money  as  the  standard  of  value;  and  as 
the  price  was  not  more  than  the  land  was 
worth  in  good  money,  it  was  not  a  Con- 
federate contract. 

Tarns  V.  Brannatnan^  809 

2.  If  it  is  a  Confederate  contract,  the 
value  of  the  land  at  the  time  of  the  con- 
tract is  the  most  just  measure  of  recovery. 

Idem,       809 

3.  The  $1,000  having  been  retained  by  T 
at  the  instance  of  B,  it  is  to  be  considered 
a  borrowing  by  T  from  B  of  $1,000  of  Con- 
federate currency  and  to  be  scaled. 

Idem,        806 

CONFISCATION. 

1.  In  1863,  proceedings  were  instituted  in 
the  District  Court  of  the  United  States,  at 
Alexandria,  under  an  act  of  Congress  to 
confiscate  the  real  estate  of  M.  Before 
the  condemnation  M  appeared  by  counsel 
and  filed  his  answer ;  which,  afterwards,  on 
the  motion  of  the  attorney  for  the  United 
States,  were  struck  out ;  and  the  court  not 
allowing  M  to  appear  in  the  cause,  decreed 
that  the  propertv  should  be  sold  at  auction  by 
the  marshal.  This  was  done,  and  the  prop- 
erty was  conveyed  by  the  marshal  to  the 
purchaser.  Upon  appeal  by  M  to  the  Supreme 
court  of  the  United  States,  the  decree  was 
reversed;  and  when  the  case  came  back  to 


the  District  court,  it  was  dismissed.  In 
ejectment  by  M  against  the  purchaser,  to 
recover  the  property,  Hbi^d  : 

The  decree  having  been  made  in  the 
absence  of  M,  was  a  nullity,  and  the  deed 
of  the  marshal  passed  no  title  to  the  pur- 
chaser. 

Underwood  Y,  McVeigh,  409 

CONSTITUTIONAL  LAW. 

1.  The  act  of  May  28,  1870,  sess.  acts  1869- 
70,  p.  162,  to  prevent  the  sacrifice  of  personal 
property  at  forced  sales,  is  not  unconstitu- 
tional, as  impairing  the  obligation  of  the 
contract,  or  as  being  in  violation  of  §  4, 
article  11,  of  the  State  constitution,  prohibit- 
ing the  enactment  of  a  stay  law. 

Garland  Y,  Brown*s  adm*r,  173 

2.  The  5th  section  of  ch.  171,  sess.  acts 
1869-70,  p.  227,  in  relation  to  the  transfer  by 
the  Court  of  Appeals  to  the  Circuit  courts,  of 
causes  lately  pending  in  the  District  courts 
of  Appeal,  to  be  there  heard  as  by  an  appel- 
late court,  is  constitutional. 

Cowan  V.  Fulton,  J,,  579 

3.  The  act  of  March  5th,  1870,  commonly 
called  the  enabling  act,  is  a  valid  act,  except 
the  proviso  which  authoris&es  the  Court  of 
Appeals  to  review  the  decisions  of  the  Court 
of  Appeals  organized  under  the  reconstruc- 
tion acts ;  and  the  District  courts  of  appeal, 
sitting  in  December,  1869,  had  jurisdiction  to 
hear  and  decide  the  causes  then  pending 
therein. 

Teeldf  als.  v.  Yancey  6f  als.,  691 

4.  §  101,  ch.  193,  sess.  acts  of  1870,  71,  p. 
99,  which  prohibits  the  sale  of  goods  by 
sample,  &c.,  by  any  person  not  a  resident 
merchant,  mechanic  or  manufacturer,  is  not 
unconstitutional  as  violating  the  constitution 
of  the  United  States. 

See  Sales  by  Sample,  No.  1,  2,  and 
Speef^s  case,  935 

CONSTRUCTION  OF  STATUTES. 

1.  A  proviso  to  one  section  of  an  act  can- 
not be  applied  to  another  section  of  the  same 
act,  unless  it  manifestly  appears,  by  reference 
to  the  whole  act,  that  it  was  the  intention 
that  it  should  limit  the  operation  of  other 
sections  than  that  to  which  it  is  appended. 

Callaway  V,  Harding,  542 

CONTRACTS. 

1.  What  is  not  a  Confederate  contract. 

See  Confederate  Contracts,  No.  1,  and 
Gregory  df  al,  v.  Winston* s  adm^r,       102 

2.  To  constitute  a  new  contract  the  first 
must  be  rescinded  and  set  aside  by  the 
parties  to  it,  and  the  second  adopted  as  a 
substitute  for  it,  with  the  intention  to  be 
governed  thereafter  by  its  terms. 

Gramey,  Adams,  225 

982  *3.  A  contract  to  build  houses  pro- 
vides that  the  price  shall  be  payable  in 
instalments  bearing  interest.  That  contract 
cannot  be  discharged  by  the  tender  of  cash 
at  the  time  when  the  buildings  are  comply*' 
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ted.  A  debtor  has  no  rig'ht  to  aDticipate  the 
payment  of  a  debt  payable  at  a  future  day, 
and  bearing  interest,  without  the  consent  of 
the  creditor.  Idem,        22S 

4.  M  employs  8  to  build  a  house,  and  he  is 
to  pay  for  it  in  ten  notes  of  S5,000  each,  pay- 
able at  different  periods,  to  be  delivered  by 
M  to  S  when  R  shall  say  he  is  entitled  to 
them  ;  one  note  to  be  first  delivered,  then  two 
at  the  same  time,  when  the  work  has  ad- 
vanced to  a  certain  stage,  &c.  If  8  should 
fail  to  carry  on  the  work  to  completion,  any 
notes  not  delivered  should  be  forfeited  to  M. 
The  first  note  is  properly  issued.  Before  8 
is  entitled  to  receive  the  next  two,  M,  at  the 
the  request  of  8,  delivers  him  one  of  them ; 
8  having  done  more  work  than  the  amount 
of  that  note ;  and  8,  soon  after  receiving 
the  last  note  abandons  the  work.    Hbi«d  : 

1.  Though  the  note  was  given  by  M  to  8 
for  his  accommodation,  before  he  was  bound 
to  deliver  it,  yet  it  is  not  an  accommodation 
note  in  the  legal  sense,  but  is  upon  valuable 
consideration ;  and  M  has  no  equity  on  this 
ground,  either  against  8  or  the  holder  of  the 
note  for  value,  to  have  the  note  delivered  up 
to  him. 

Ould  <Sf  Carrinfcton  v.  Myers  &  als,,  383 

Myers  v.  Ould  df  Carrington  df  als.,  383 

2.  M  not  having  alleged  in  his  bill  damage 
by  the  failure  of  8  to  complete  the  work  by 
the  time  prescribed,  he  cannot  have  relief  on 
that  ground.  Idem,        383 

3.  The  parties  in  this  case  having  provided 
in  the  contract  the  forfeiture  of  8  for  the 
failure  to  complete  the  work,  quare,  if  M  is 
entitled  to  any  other  compensation. 

Idem,        383 

5.  When  taking  another  bond  for  an  ante- 
war  debt  is  not  a  novation  of  the  debt. 

See  Bonds,  No.  5,  and 

Bametts  v.  Miller's  adm*r,  551 

6.  What  performance  of  a  contract  for  sale 
of  articles  to  be  delivered,  valid,  and  will  en- 
title vendor  to  recover. 

8ee  Actions,  No.  1,  and 

McCormick    &    Co,  v,     Hamilton, 
Wood  &  Co.,  561 

7.  The  fairness  of  a  contract,  like  all  its 
other  qualities,  must  be  judged  of  as  at  the 
time  it  was  entered  into. 

Boyd's  sureties  v.  Ogleshy  &  als,,        674 

8.  On  the  19th  of  December  1862  L  and  8 
made  an  agreement  in  writing  which  recited 
that  h  had  that  day  purchased  of  B  two 
tracts  of  land,  one  of  one  hundred  and  the 
other  of  fifty  acres,  adjoin  lag,  for  the  price 
of  $1,708.25 ;  and  h  agreed  to  let  8  have  the 
use  and  possession  of  the  land  for  five  years 
from  date,  on  condition  that  8  would  pay  to 
Lt  punctuadly  at  the  end  of  each  year,  the  in- 
terest on  said  sum  ;  and  if  at  the  end  of  five 
years  8  had  paid  the  interest  and  would  then 
pay  the  whole  of  said  principal  sum,  L  would 
make  such  a  deed  in  fee  simple  for  the  land 
as  B  should  make  to  It,  And  8  agreed  to 
take  the  land  on  these  terms.  B  had  pur- 
chased the  larger  parcel  from  8  for  a  debt  8 
owed  him,  and  had  made  a  similar  agreement 


with  him,  with  which  8  bad  failed  to  com- 
ply ;  and  it  was  at  the  instance  of  8  that  L# 
had  purchased  the  land,  he  paying  B  in  Con- 
federate money,  though  the  debt  due  from  8 
to  B  was  due  before  the  war.  This  is  not  a 
Confederate  contract ;  but  8  must  pay  L  the 
$1,708.25  in  good  money. 

Shiflett  V.  Long^s  adm'x,  718 

9.  On  the  effect  of  fraud  upon  the  question 
of  enforcing  a  contract, 

8ee  Equitable  Defences,  passifn,  and 

Harris  v.  Harris*  ex*or,  737 

COUNTY  COURTS. 

1.  The  provision  of  §  16,  ch.  132,  Code  of 
1860,  prescribing  what  shall  be  done  by  a 
commissioner  in  settling  the  accounts  of  fidu- 
ciaries, apply  to  the  report,  general  or  spe- 
cial, mentioned  in  §  34,  of  the  same  chapter ; 

and  therefore  under  this  §  34,  a  County 
963      court  is  not  authorized  to  make  an  *or- 

der  for  investing  or  loaning  out  the 
money  or  funds  therein  referred  to,  unless 
the  commissioner  has  previously  conformed 
to  the  provisions  of  §^  16,  by  posting  the 
notice  as  therein  required. 

Whitehead's  adm'r  v.  Whitehead  & 


als,, 


376 


2.  If  in  such  a  case,  the  order  is  made,  by 
the  County  court,  without  the  report  re- 
quired by  the  statute,  the  County  court  has 
jurisdiction,  on  the  motion  of  the  parties 
whose  money  is  invested,  upon  notice  to  the 
other  party,  to  annul  the  order. 

Idem,        376 
COURTS. 

1.  See  County  Courts,  and  Whitehead's 
admW  V.  Whitehead  df  als,,  376 

2.  See  Circuit  Courts,  and  Tyson's  ex'ors 
V.  Glaize  &  als,,  799 

3.  After  suit  in  equity  to  subject  debtor's 
land  to  satisfy  a  judgment,  making  debtor 
and  alienees  defendants,  the  debtor  goes  into 
bankruptcy.  This  does  not  oust  the  juris- 
diction of  the  State  court  as  to  the  debtor 
and  alienees. 

Lively,  by  dfc,  v.  Campbell  &  aL,         893 

CREiDITOR  AND  DEBTOR. 

1.  A  debtor  has  no  right  to  anticipate 
the  payment  of  a  debt  payable  at  a  future 
day  and  bearing  interest,  without  the  con- 
sent of  the  creditor. 

Grceme  v.  Adams,  225 

2.  When  creditors  will  be  bound  to  receive 
payment  in  Confederate  money  received  on 
sale  of  land  under  a  decree. 

^ee  Judicial  Sales,  No.  11,  and 

Crawford  &  als.  v.  Welter  df  als,,      835 

CRIMINAL  JURISDICTION  AND  PRO- 
CEEDINGS. 

1.  A  jury  of  inquest  find  that  the  deceased 
was  killed  by  J,  and  the  justice  who  acted  as 
coroner,  issues  process,  upon  which  J  is  com- 
mitted  to  prison.    The  grand  jury  in  the 
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county  court  find  an  indictment  against  J 
for  murder,  and  he  is  brought  into  court  and 
arraigned,  and  on  his  arraignment  elects  to 
be  tried  in  the  Circuit  court.  In  the  Circuit 
court  J  moves  to  quash  the  indictment  be- 
cause he  had  not  been  sent  before  a  justice  for 
examination  ;  and  that  motion  being  over- 
ruled, and  the  cause  continued  to  the  next 
term,  on  his  motion,  he,  at  the  next  term, 
files  a  plea  in  abatement,  on  the  ground  that 
he  had  not  had  the  benefit  of  an  examina- 
tion before  any  justice  of  the  peace  or  other 
legally  authorized  officer,  for  commitment. 
To  this  plea  the  attorney  for  the  common- 
wealth demurs,  and  the  demurrer  is  sus- 
tained.   Held  : 

1.  J  was  not  entitled  to  be  sent  before  a 
justice  for  examination. 

Jackson*5  case,  919 

2.  Qui^re  :  If  J  was  entitled  to  such  ex- 
amination, he  had  not  waived  it,  by  elect- 
ing to  be  tried  in  the  Circuit  court,  and 
not  making  his  motion  until  he  was  at  the 
bar  of  that  court.  Identy        919 

2.  The  testimony  of  witnesses  examined 
before  a  jury  of  inquest,  and  committed  to 
writing,  can  not  be  used  to  impeach  their 
evidence  given  on  the  trial,  unless  their  at- 
tention has  been  called  to  it  and  to  any  dis- 
crepancies between  that  and  their  evidence. 

Idem,       919 

3.  Upon  the  question  of  the  competency 
of  veniremen  as  jurors  g^eat  weight  is 
justly  due  to  the  opinion  of  the  court  before 
whom  the  veniremen  are  questioned  and  ex- 
amined in  regard  to  their  competency  as 
jurors.  Idem,       919 

4.  H  was  indicted  for  the  larceny  of  three 
beehives  of  the  value  of  $5  ;  three  swarms  of 
bees  of  the  value  of  $3  ;  and  forty  pounds  of 
honey  of  the  value  of  $5,  of  the  goods  and 
chattels  of  C.  The  jury,  by  their  verdict, 
found  him  guilty  as  charged  in  the  indict- 
ment, and  ascertained  the  term  of  his  im- 
prisonment in  the  county  jail  at  three 
months,  and  the  judgment  of  the  court  was 
for  three  months  imprisonment.  H  then 
moved  in  arrest  of  judgment,  because,  1st. 

The  jury  was  not  authorized  to  fix 
984      *the  term  of  his  imprisonment;  and 

2d,  two  of  the  three  subjects  of  larceny 
charged  in  the  indictment  ate  not  proper 
subjects  of  larceny. — Hbi«d  : 

1.  Though  the  jury  had  no  authority  to 
fix  the  imprisonment,  it  was  mere  surplus- 
age, and  the  verdict  of  guilty  was  good  ; 
and  the  imprisonment  was  the  act  of  the 
court.  Haney*s  case,       941 

2.  It  may  be  intended  after  verdict,  that 
the  bees  were  reclaimed,  and  the  honey  the 
property  of  C.  Idem,        941 

3.  If  any  one  of  the  three  subjects  men- 
tioned in  the  indictment  might  be  the  sub- 
ject of  larceny,  it  is  sufficient,  and  the 
verdict  will  not  be  arrested. 

Idem,        941 

5.  A  trial  and  conviction  of  a  party  by  a 
justice  of  the  peace  or  the  County  court,  for 
an  assault  and  battery,  will  not  prevent  an 
indictment  of  the  party  for  a  felony,  in  the 


perpetration  of  which  the  assault  and  battery 
was  committed.  Murphy^ s  case,        960 

6.  On  a  trial  for  an  assault  with  intent  to 
kill,  the  witness  upon  whom  the  assault  was 
alleged  to  have  been  made,  was  asked  if  he 
did  not  tell  his  wife  that  the  prisoner  acted 
only  in  his  own  defence.  The  answer  may 
tend  to  criminate  himself,  aifd  the  testimony 
is  inadmissible.  2d  :  It  required  him  to  state 
a  communication  supposed  to  be  made  by  him 
to  his  wife ;  which,  if  made,  was  a  confiden- 
tial communication,  and  which  he  was  not 
bound  to  disclose.  Idem,  960 

7.  A  question  is  put  to  a  witness  which  he 
answers,  and  which  relates  to  a  collateral 
matter  not  connected  with  the  subject  of  the 
prosecution.  His  answer  to  that  question  is 
conclusive,  and  can  not  be  contradicted. 

Idem,       960 

8.  In  this  case,  after  the  witness  was 
asked  the  question,  whether  he  did  not  state 
to  his  wife  that  the  defendant  had  acted 
only  in  self  defence,  and  he  had  answered 
the  question,  denying  that  he  had  done  so, 
the  wife  of  the  witness  was  introduced  to 
prove  the  statement  was  made  to  her.  She 
is  not  a  competent  witness  to  prove  it, 
though  at  the  time  it  was  alleged  to  have 
been  made,  they  were  living  apart  from  each 
other ;  but  not  divorced.  Idem,        960 

9.  A  man  is  taken  to  intend  that  which  he 
does,  or  which  is  the  nature  and  necessary 
consequence  of  his  own  act.  Therefore,  if 
the  prisoner  wounded  the  prosecutor  by  the 
deliberate  use  of  an  instrument  likely  to  pro- 
duce  death  under  the  circumstances,  the  pre- 
sumption of  law  is  that  he  intended  the 
consequences  that  resulted  from  said  use  of 
said  deadly  instrument.  Idem,        960 

10.  Malice  may  be  inferred  from  the  use  of 
a  deadly  weapon,  in  the  absence  of  proof  to 
the  contrary.  Idem,        960 

11.  Where  there  are  two  counts  in  an  in- 
dictment for  a  felony,  and  there  is  a  general 
finding  by  the  jury  of  "guilty,'*  if  either 
count  is  good  it  is  sufficient.        Idem,       960 

DEBT. 

1.  T  executes  his  bond  to  8,  by  which  on 
demand  he  promises  to  pay  to  S,  in  gold  or 
silver,  or  the  equivalent  thereof,  $2,400. 
This  is  a  promise  to  pay  $2,400  in  gold  or 
silver  coin,  or  the  equivalent  thereof ;  and 
debt  may  be  maintained  upon  it. 

Turpin  v.  Sledd's  ex'or,  238 

DEMURRER  TO  EVIDENCE. 

1.  The  general  rule  is,  that  a  party  has  a 
right  to  demur  to  the  evidence  ;  and  an  ac- 
tion for  negligence  is  no  exception  to  the 
rule.  The  exceptions  to  the  general  rule  are, 
when  the  case  is  clearly  against  him  ;  or 
where  the  court  doubts  what  facts  should 
reasonably  be  inferred  from  the  evidence 
demurred  to. 

Trout  V.  Va,  &  Ten.  R,  R,  Co,,  619 

2.  The  principles  governing  demurrers  to 
evidence,  as  stated  by  Green,  /.,  in  Whit' 
ting  ton  V.  Christian^  2  Rand.  353,  and  the 
opinion  of  Stanard,  J., in  Ware  v.  Stevenson, 
10  Leigh  155,  approved  and  acted  on. 

Idem,        619 
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•DEVISES. 


See  mm. 

EASEMENTS. 

1.  One  of  two  adjoining-  lots  owned  by  the 
same  parties,  ^  sold  at  auction  under  the 
decree  of  the  court.  At  the  time  of  the  sale 
nothing  is  said  of  an  easement  running'  from 
the  unsold  lot  through  the  one  sold,  for  car- 
rying the  water  from  the  former  to  a  culvert 
in  the  street ;  and  such  easement  was  not  to 
be  seen  on  the  lot  sold  and  was  not  known  to 
the  purchaser.  The  purchaser  is  entitled 
to  have  his  lot  free  of  the  easements. 

Scoti  df  al.  V.  BeuUl  &  als.,  1 

2.  Both  lots  having  been  owned  by  the 
same  person,  though  he  had  constructed  the 
drain  or  culvert  more  than  fifteen  years  be- 
fore the  sale,  for  the  benefit  of  both  lots, 
there  can  be  no  rig-ht  by  prescription  to  the 
use  of  the  easement  by  the  owners  of  the  un- 
sold lot,  as  there  could  be  no  adversary  pos- 
session or  use  of  it,  whilst  both  lots  were 
owned  by  the  same  person.  Ideniy       1 

3.  So  long  as  the  tenements  were  owned 
and  occupied  by  one  and  the  same  person,  no 
easement  was  created  or  began  to  be  created 
in  favor  of  the  one,  and  operating  as  a  serv- 
ice or  burden  on  the  other.  Idetfty        1 

4.  S  and  others  were  the  owners  of  two 
wharves  and  a  small  dock  between  them, 
fronting  on  Elizabeth  river  at  Norfolk; 
which  dock  was  used  in  connection  with  both 
wharves.  In  1851,  they  sold  to  W  the  eastern 
wharf  with  its  appurtenances,  with  general 
warranty,  making  the  logging  on  the  west 
line  of  the  wharf  the  boundary  ;  and  in  their 
deed  they  covenant  to  allow  W  to  have  the 
common  use,  with  themselves  or  their  ten- 
ants, of  the  said  dock,  for  the  purpose  of 
landing  goods  on  his  wharf,  from  vessels  or 
t>oats  which  may  enter  therein,  as  long  as 
the  said  dock  and  adjoining  premises  are 
owned  by  them,  or  until  they  may  choose  to 
fill  up  the  dock.  yW,  in  consideration  thereof, 
undertaking  to  clean  out  from  time  to  time, 
the  said  dock  at  his  own  expense.    Hbi^d  : 

1.  If  there  had  been  no  special  covenant 
for  the  use  of  the  dock  by  W,  the  right  to 
use  it  in  connection  with  and  for  the  bene- 
fit of  the  wharf,  as  it  had  been  openly 
used  by  the  grantors,  would  have  passed 
to  the  grantee  by  implication  of  law,  as  an 
easement,  or  as  a  part  of  the  property 
granted. 

Hardy  v.  McCullough  &  als,,  251 

2.  But  in  the  face  of  the  express  contract 
for  the  use  of  the  dock,  no  implication  or 
presumption  of  law  in  favour  of  a  different 
or  more  extended  use  of  the  dock  can  arise. 

Idem,       251 
EQUITABIvE  DEFENCES. 

In  debt  on  bonds  by  the  executor  of  H 
against  G,  6  tenders  a  special  plea  :  That  at 
the  time  of  the  execution  of  said  bonds  he 
owed  nothing  to  H,  and  the  consideration  of 
said  bonds  was  as  follows  :  In  1866  four  suits 
at  law   were  pending   against   him  in    the 


county,  naming  the  plaintiffs,  to  recover  dam- 
ages for  trespass  during  the  civil  war  in  im- 
pressing horses  &c.,  by  him,  under  orders  of 
the  Confederate  Government,  he  being  an  offi- 
cer in  the  army  under  that  government.  He 
did  not  regard  these  claims  as  debts  or  just  lia- 
bilities on  his  part,  but  owing  to  the  unfav- 
ourable and  unjust  constitution  of  courts  and 
juries  at  that  time,  he  feared  they  might  be 
enforced  against  his  property.  He  was  in- 
formed by  his  counsel  that  the  result  was  un- 
certain, that  judgment  had  been  fi[iven  in 
similar  cases  in  Berkeley  county.  That  he 
conferred  with  his  father,  who  warmly  ad- 
vised him  to  secure  his  property  against  these 
claims.  The  plan  adopted  was  for  him  to  exe- 
cute to  his  father  the  bonds  sued  on,  ante- 
dated, with  the  distinct  understanding  that 
they  were  only  to  be  used  and  treated  as  obli- 
gations to  claim  priority  over  the  plaintiffs  in 
case  of  necessity ,  and  if  unnecessary,  were  to 
be  handed  back  to  the  defendant  ;  and  said 
bonds  were  executed  under  this  understand- 
ing, and  no  other.  Wherefore  H  and  his  ex- 
ecutor were  bound  to  redeliver  said  bonds  to 
defendant,  because  said  suit  had  been  dis- 
missed in  1867,  before  the  death  of  H, 
966  and  the  bonds  were  therefore  null  *and 
void,  and  to  be  surrendered.  There- 
fore he  has  sustained  damages,  &c.  On  the 
motion  of  the  plaintiff  the  plea  was  rejected. 
Hbi^d  : 

1.  The  plea  was  properly  rejected,  because 
no  issue,  either  by  general  or  special  repli- 
cation, could  be  made  upon  it. 

Harris  v.  Harris^  ex^cr,  I'Sl 

2.  It  was  not  a  good  plea  under  the 
statute,  for  failure  of  consideration.  The 
statute  only  applies  to  cases  where  the 
consideration  was  originally  valuable, 
and  not  where  there  was  no  consideration. 

Idem,        737 

3.  Such  a  defence  can  not  be  made  to  a 
specialty  either  at  common  law  or  under 
the  statute.  The  seal  imports  a  considera- 
tion, and  a  party  can  not  avoid  it  on  the 
ground  of  a  want  of  consideration. 

Idem,       737 

4.  The  plea  is  not  good  on  the  g^round 
that  the  facts  stated  would  entitle  defend- 
ant to  relief  in  equity  ;  because  his  ground 
of  relief  is  his  own  fraud. 

Idem,        IVi 

5.  The  averment  of  his  fears  that  the 
courts  and  juries  would  not  do  him  justice, 
could  not  avail  him,  as  the  court  must 
presume  that  no  injustice  would  be  perpe- 
trated in  regular  legal  proceedings  had  in 
the  forum  where  such  proceedings  were 
pending.  Idem,        737 

6.  It  is  not  a  good  plea  at  common  law ; 
because  it  is  emphatically  of  the  class  of 
cases  in  which  the  maxim,  nemo  alUj^ans 
suam  turpihidinem  audiendus  est,  applies 
with  full  force.  Idem,        737 

7.  The  case  does  not  come  within  the 
maxim,  in  pari  delicto  potior  est  conditio 
de/endentis.  Idem,        737 

8.  There  is  a  marked  distinction  between 
contracts  which  are  void  ab   initio,  and 
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contracts  which  are  void  as  to  third  per- 
aons,  but  are  valid  between  the  parties. 

laem^       737 

9.  Where  the  contract  is  void  ab  initio^ 
when  it  appears  either  by  the  allegations 
of  the  plaintiff,  or  by  a  proper  plea  of  the 
defendant,  that  the  contract  is  so  void,  the 
court  will  not  lend  its  aid  either  to  enforce 
it  on  the  one  hand,  or  give  relief  on  the 
other.  Idem^       IZl 

10.  Though  the  bonds  are  void  as  to 
creditors,  they  are  valid  between  the  par- 
ties, and  therefore  they  will  be  enforced  by 
the  courts.  Idem^       737 

11.  In  order  to  apply  the  rule  potior  est 
conditio  defendentis^  it  is  necessary  to  con- 
sider, not  who  is  plaintiff  or  who  is  defend- 
ant, but  by  whom  the  fraud  is  allege  or 
sought  to  be  made  a  ground  of  defence  or 
recovery.  Idem^       737 

12.  Upon  the  question  whether  a  fraudu- 
lent contract  shall  or  shall  not  be  enforced, 
there  is  no  distinction  between  an  executed 
and  an  executory  contract. 

Idem,       lZ*if 

13.  A  party  claiming  damages  for  the 
acts  of  another,  must  t)e  regarded  in  law 
as  much  the  creditor  of  that  other  as  one 
holding  his  bonds  or  other  promises  to 
pay.  idem,       737 

EQtTITABLE  JURISDICTION  AND 

RELIEF. 

1.  In  a  bill  in  e<|uity  to  recover  slaves, 
there  is  a  call  for  discovery  of  facts,  which 
the  evidence  shows  the  plaintiffs  knew  at 
the  time,  or  had  the  means  of  knowing.  If 
this  call  for  a  discovery  be  the  only  ground 
of  equity  jurisdiction,  the  bill  should  be 
dismissed  with  costs. 

Hale  &  at,  v.  Clarkson  6f  als,,  42 

2.  In  a  suit  to  recover  slaves  against  an 
adverse  claimant,  the  fact  that  the  title  to 
the  slaves  depends  upon  the  construction  of 
a  provision  in  a  will,  is  no  ground  of  equi- 
table jurisdiction.  Idem,        42 

3.  The  fact  that  there  are  more  claimants 
than  one  of  slaves  in  the  adverse  possession 
of  others,  and  that  distributions  among  the 
claimants  will  be  necessary  if  the  slaves  are 
recovered,  is  no  ground  of  equitable  jurisdic- 
tion. Idem,        42 

4.  In  a  creditor's  suit  by  Y  against  F.,  in 

his  own  right  and  as  administrator 
987      *of  A,  Y  claims  to  be  a  creditor  by 

judgment  against  F  as  adm'r  of  A  ; 
and  F,  in  his  answer,  admits  he  owes  his 
intestate's  estate  for  land  purchased  in  his 
lifetime  $1,100.  On  the  filing  of  his  an- 
swer the  court  may  make  a  decree,  that  F 
shall  pay  said  $1,100  into  court  or  to  a 
receiver ;  and  this,  though  F  is  one  of  the 
next  of  kin  of  A. 

Farmer  v.  Yates  (Sf  wife,  145 

5.  For  the  rules  governing  in  such  cases, 
see  the  opinion  of  Moncure,  P. 

Idem,        145 

6.  When  relief  will  be  given    in    equity 


against    an    award.     See    Arbitration    df 
Award,  No.  1,  2,  and 

Moore  v.  Luckess*  next  of  kin,  160 

7.  By  mistake  in  the  printing  of  a  record 
in  the  court  of  appeals,  a  decree  is  made 
establishing  a  provision  of  a  will  different 
from  the  true  will,  and  the  legatee  affected 
by  it  is  not  a  party  in  the  cause.  A  court  of 
equity  has  jurisdiction  on  the  ground  of  acci- 
dent, to  correct  the  error  of  the  court  of  ap- 
peals, establish  the  true  will,  and  enforce  the 
payment  of  the  legacy. 

Byrne  <y  wife  v.  Edmonds,  200 

8.  The  decree  of  the  court  of  appeals  was 
in  1857,  and  the  bill  was  filed  in  1866.  Under 
the  circumstances  of  the  case  and  the  condi- 
tion of  the  country,  the  legatee  is  not  barred 
of  relief  by  the  delay  in  bringing  the  suit. 

Idem,       200 

9.  W,  ex'or  of  M,  files  a  bill  against  G,  in 
which  he  says  that  his  testator  in  his  lifetime, 
owned  a  number  of  bonds  or  notes  amounting 
to  about  $4,000,  which  were  drawn  payable 
to  him,  and  were  in  his  possession  a  few  days 
before  his  death.  That  after  his  death  they 
were  in  the  possession  or  under  the  control 
of  said  G,  and  were  not  assigned  to  him  ; 
and  that  G  gave  no  consideration  for  them. 
The  averments  do  not  make  a  case  against 
G,  and  do  not  entitle  the  plaintiff  to  any  dis- 
covery or  relief  against  him. 

Morrison^s  ex^ors  v.  Grubb,  342 

10.  The  bill  further  alleges  that  the  bonds, 
&c.,  were  the  property  of  M  at  his  death,  and 
became  assets  of  said  estate,  which  should 
come  to  the  plaintiff's  hands ;  that  he  is  en- 
titled to  know  what  bonds  of  M  said  G  holds, 
and  to  recover  them  for  M's  estate  ;  and  he 
calls  for  a  full  answer.  G  answers,  and 
denies  that  he  had  in  his  possession  or  under 
his  control,  at  the  time  of  M's  death,  or  at 
any  time  since,  any  bonds  which  were  at  his 
death  his  property,  or  to  which  plaintiff  as 
his  ex'or  or  otherwise,  had  any  right,  title  or 
interest.  These  averments  of  the  bill  are 
facts,  and  necessary  to  sustain  it,  and  being 
positively  denied  by  the  answer,  must  be 
proved.  Idem,       342 

11.  The  defendant  having  denied  the  alle- 
gations of  the  bill,  proceeds  to  state  that  the 
bonds  were  the  property  of  M,  and  were  given 
to  him  by  M,  and  when  and  how  it  was  done. 
The  whole  statement  must  be  taken  together 
as  his  answer.  Idem,        342 

12.  A  plaintiff  can  not  have  relief  on  a 
ground  not  stated  in  his  bill. 

Ould  &  Carrington  v.  Myers  &  als„  383 

Myers  v.  Ould  <Sf  Carrington  &  als.,  383 

13.  See  Contracts,  No.  4  and 

Idem,        383 

14.  In  an  action  of  debt  upon  two  bonds 
executed  on  the  29th  of  December,  1862,  and 
payable  twelve  months  after  date,  the  defend- 
ants appeared  and  defended  the  action  ;  and 
the  jury  scaled  the  debt,  reducing  it  from 
$5,193  to  $3,000,  with  interest  from  the  day 
the  bonds  fell  due,  and  the  judgment  was 
accordingly.    About  a  year  after  the  judg- 
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men!  was  rendered,  the  defendants  in  the 
action  filed  their  bill  for  an  injunction  to  the 
judgtnent,  on  the  ground  that  the  debt  was 
scaled  as  of  its  date,  instead  of  the  day  of  its 
payment.    Hei«d  : 

The  defendants  having  defended  them- 
selves at  law,  can  not  come  into  equity  for 
relief. 

Penn  &  als.  v.  Reynolds^  518 

ESTOPPELS. 

1.  All  estoppels  whether  estoppels  at  com- 
mon law,  or  equitable  estoppels,  are  founded 
upon  the  great  principles  of  morality  and 
public  policy.    Their  purpose  is  to  prevent 

that  which  deals  in  duplicity  and  incon- 
988  sistency,  *and  to  establish  some  evi- 
dence as  so  conclusive  a  test  of  truth, 
that  it  shall  not  be  gainsaid.  But  estoppels 
whether  legal  or  equitable,  are  not  to  be 
extended  by  construction. 

Bower  &  als,  v.  McCormick  6f  als.,    310 

2.  A  mistake  in  the  recitals  of  a  deed,  re- 
ferring^ to  a  previous  deed  of  marriage  settle- 
ment between  the  grantors,  may  in  equity, 
be  shown  by  the  grantees,  by  introducing  in 
evidence  the  deed  referred  to  in  the  recitals. 

IdetHy       310 

3.  What  is  sufficient  proof  that  the  deed 
offered  in  evidence  is  the  deed  referred  to  in 
the  recitals,  see  opinion  of  the  court. 

Idem^       310 

4.  Where  it  can  be  collected  from  the  deed, 
that  the  parties  to  it  have  agreed  upon  a 
certain  admitted  state  of  facts,  as  the  basis 
on  which  they  contract,  the  statement  of 
these  facts,  though  but  in  the  way  of  recital, 
shall  estop  the  parties  to  aver  the  contrary. 

Idem,        310 

5.  When  a  recital  in  a  deed  is  intended  to 
be  a  statement  which  all  the  parties  to  a  deed 
have  mutually  admitted  to  be  true,  it  is  an 
estoppel  upon  all.  But  where  it  is  intended 
to  be  the  statement  of  one  party  only,  the 
estoppel  is  confined  to  that  party;  and  the 
intention  is  to  be  g-athered  from  the  deed. 

Idem,       310 

6.  When  the  recitals  in  a  deed  refer  to  what 
the  grantors  have  done,  or  intend  to  do, 
among  themselves,  and  in  which  the  grantees 
have  no  part  nor  interest,  and  the  wording 
of  the  recitals  indicate  that  the  scrivener  did 
not  have  the  recited  deed  before  him ;  and 
there  is  no  evidence  that  the  grantees  knew 
anything  of  the  recited  deed  except  as  recited; 
these  recitals  will  be  intended  to  be  the 
statements  of  the  grantors  only. 

Idem,        310 

7.  A  mere  recital  in  a  deed  does  not  con- 
clude all  the  parties ;  there  must  be  a  direct 
affirmation,  so  intended  by  all  the  parties,  in 
order  to  bind  all.  And  this  intention  may  be 
gathered  from  the  whole  instrument. 

Idem,        310 

EVIDENCE. 

1.  If  evidence  offered*  to  be  introduced  on  a 
trial  of  a  cause  is  relevant  to  the  issue,  it 
should  be  admitted.  It  is  for  the  jury  to 
determine  what  effect  it  shall  have. 

Underwood  v.  Mc  Veighy  409 


2.  Husband  whose  wife  is  a  distributee  of 
a  deceased  legatee  of  testator,  is  not  a  com- 
petent witness  to  increase  the  liabilities  of 
the  sureties  of  the  administrator. 

Murphy^ s  adm*r  &  als,  v.  Carter  <Sf 
als.,  477 

3.  An  administrator  whose  wife  is  such  a 
distributee,  is  not  equally  interested  on  both 
sides,  so  as  to  render  him  a  competent  wit- 
ness for  this  purpose.  laem,        477 

4.  When  parol  evidence  is  admissible  in 
suit  upon  a  bond  to  prove  it  was  a  Confeder- 
ate contract. 

See  Confederate  Contracts,  No.  2,  and 
Sexton  V.  WindeWs  adm*x,  534 

5.  Upon  a  sale  of  hogs  by  wei^^ht  each  to 
be  not  less  than  a  certain  weight,  the  pur- 
chaser refuses  to  receive  them,  and  they  are 
weighed  in  parcels  by  third  persons,  at  the 
request  of  the  vendor.  An  experienced 
drover  of  hogs,  accustomed  to  butchering 
and  weighing  them,  who  was  present  when 
the  hog^s  were  weighed,  and  saw  them  and 
attended  to  the  weighing  them,  may  g^ive  the 
jury  his  opinion  as  to  the  weight  of  each  hog. 

McCormick  &  Co,  v.  Hamilton,  Wood 
<Sf  Co.,  561 

6.  As  the  hogs  had  not  been  weig^hed  sepa- 
rately, the  opinion  of  the  witness  is  not  sub- 
stitutional, but  is  original  evidence ;  and  the 
best  which  under  the  state  of  facts  is  attain- 
able. Idem,       561 

7.  A  certificate  of  the  clerk  of  the  Circuit 
court  of  Monroe  county,  West  Virg'inia,  of 
the  records  of  which  court  the  records  of  the 
former  county  court  of  Monroe  form  a  part, 
of  the  copy  of  a  judgment  rendered  in  said 
county  court,  is  proper  evidence  of  the  judg- 
ment. 

Gatewood*s  adm*r  v.  Goode,  880 

8.  On  a  trial  for  an  assault  with  in- 
989  tent  to  kill,  the  witness  upon  whom  *the 
assault  was  alleged  to  have  been  made, 
was  asked  if  he  did  not  tell  his  wife  that  the 
prisoner  acted  only  in  self  defence.  The 
answer  to  the  question  may  tend  to  criminate 
himself,  and  the  testimony  is  inadmissible ; 
and,  2d,  it  required  him  to  state  a  communi- 
cation supposed  to  be  made  to  his  wife; 
which,  if  made,  was  a  confidential  communi- 
cation, and  which  he  was  not  bound  to  dis- 
close. Murphy^ s  case^        960 

EXECUTIONS. 

1.  The  act  of  May  28, 1870,  sess.  acts  1869- 
70,  p.  162,  to  prevent  the  sacrifice  of  personal 
property  at  forced  sales,  which  requires  the 
officer  selling  the  property  for  a  debt  con- 
tracted before  the  10th  of  April,  1865,  when 
required  by  the  debtor,  to  sell  upon  a  credit 
of  twelve  months,  is  not  unconstitutional  as 
impairing  the  obligation  of  the  contract,  or 
as  being  in  violation  of  §  4,  article  11,  of  the 
State  constitution,  prohibiting'  the  enactment 
of  a  stay  law. 

Garland  v.  Brown* s  adm*r,  173 

2.  The  bonds  taken  at  sales  under  this  act 
are  in  the  nature  of  forthcoming'  bonds  ;  and 
the  creditor  is  not  bound  to  receive  them  as 
so  much  paid  on  his  debt.  fdetn,        173 
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EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Testator  made  his  will  in  1859,  and  died 
in  1863.  By  hia  will  he  gives  to  A  and  her 
children  S20,000,  and  directs  his  executor  to 
invest  it  in  bonds  of  the  State  of  Virginia. 
In  1864  the  executor  filed  his  bill  to  have  the 
direction  of  the  court  in  the  administration 
of  the  estate ;  and  under  an  order  of  the  court 
authorizing  him  to  invest  the  moneys  in  his 
hands  in  Confederate  or  State  bonds,  he  in- 
vested in  Con  federate  bonds.  These  and  nearly 
the  whole  of  his  testator's  personal  estate 
became  worthless  by  the  results  of  the  late 
war ;  and  it  turns  out  that  he  owned  a  con- 
siderable amount  of  debts.    Hbi«d  : 

1.  The  executor  is  not  responsible,  under 
the  circumstances,  for  the  failure  to  invest 
the  $20,000  given  to  A  and  her  children  in 
bonds  of  the  State  of  Virginia. 

Crouch  6f  als,  v.  Davis*  ex* or,  62 

2.  As  it  did  not  appear  that  the  creditors 
were  willing  to  receive  the  Confederate 
money,  the  executor  is  not  responsible  for 
the  loss  sustained  by  the  investment. 

Idem,       62 

3.  It  appearing  that  a  large  number 
of  debts  were  due  to  the  deceased,  many  of 
them  by  persons  living  out  of  the  State, 
others  reported  bad,  and  others  good  or 
doubtful,  if  the  executor  has  not  brought 
suit  to  recover  those  reported  good  or  doubt- 
ful, from  persons  living  in  the  State,  the 
burthen  is  on  him  to  show  that  they  could 
not  be  recovered.  Idem,       62 

2.  A  testator  owning  lands  in  Arkansas, 
and  there  being  no  agent  of  his  there,  his 
executor  in  Virginia  may  emplov  and  pay 
an  agent  to  attend  to  it.  Idem,        62 

3.  In  the  condition  of  the  country  from 
1867  to  1870,  executors  were  well  justified 
in  not  investing  a  legacy  in  State  tx>nds, 
though  directed  to  do  so  by  testator's  will 
made  in  1853. 

Ferry  v.  Smoot  6f  als,,  241 

4.  Testator  dies  in  1836.  By  his  will  he 
gives  certain  specific  and  general  legacies, 
and  then  directs  that  certain  land  and  his 
personal  property  shall  be  sold,  which  with 
debts  due  to  him,  shall  be  a  fund  for  the 
payment  of  his  debts.  An  administrator 
c.  t.  a.  qualifies  and  executes  a  bond  with 
sureties,  the  condition  of  which  only  binds 
them  for  the  faithful  administration  of  the 
personal  estate,  and  that  he  shall  ^* deliver 
all  the  legacies  contained  and  specified  in 
the  will.  He  sells  the  land,  and  out  of  the 
general  fund  pays  debts ;  but  upon  a  settle- 
ment of  his  accounts  is  largely  in  arrear." 
Hbi«d: 

1.  The  sureties  are  not  liable  for  the  due 
administration  of  the  land. 

Murphy^s  adm*r  6f  als,  v.  Carter  6f 

als,,  477 

990  *2,  Though  the    condition    of  the 

bond  does  not  use  the  word  ''pay"  but 

only    "deliver,"    yet    this  last  word  will 

cover   the  general  as  well  as  the  specific 

legacies.  Idem,       477 


3.  The  land  and  personal  property  and 
debts  being  made  one  common  fund  by  the 
testator,  it  was  not  maladministration  by 
the  administrator  to  use  the  proceeds  of  the 
land  in  payment  of  debts. 

Idem,        477 

4.  The  real  and  personal  fund  should  be 
applied  in  payment  of  debts  pro  rata,  ac- 
cording to  their  respective  values. 

Idem,        477 

5.  To  ascertain  the  amount  with  which 
each  fund  is  to  be  charged,  accounts 
should  be  stated,  1st.  Of  the  combined  fund 
derived  from  the  sale  of  the  real  estate  and 
from  personalty;  2d.  The  total  amount 
of  legal  disbursements  made  out  of  tx>th 
funds  ;  3d.  What  amount  of  the  combined 
fund  was  derived  from  real  estate  and  what 
amount  from  personal  estate;  4th.  Then 
to  ascertain  by  the  rule  of  proportion,  what 
part  of  the  disbursements  were  made  out  of 
the  land  fund ;  and  by  the  same  ratio  what 
proportion  of  the  balance  due  from  the 
administrator  is  chargeable  to  the  land 
fund  and  what  proportion  is  to  be  charge- 
able to  the  personal  fund.        Idem,        477 

5.  A  husband,  whose  wife  is  entitled  to 
a  distributive  share  of  a  deceased  legatee 
of  the  testator,  is  not  a  competent  witness 
to  prove  that  certain  debts  paid  by  the  ad- 
ministrator, were  paid  out  of  the  proceeds 
of  the  land,  so  as  to  increase  the  amount 
for  which  the  sureties  are  liable. 

Idem,       A77 

6.  The  administrator  whose  wife  is  one 
of  said  distributees,  is  not  equally  inter- 
ested on  tx>th  sides,  so  as  to  render  him  a 
competent  witness  for  this  purpose. 

Idem,        477 

7.  An  administrator,  c.  t.  a.,  lives  in  the 
dwelling  house  of  his  testator,  and  a  part 
of  the  furniture  is  retained  and  used  by 
him  until  it  is  consumed  by  fire  with  the 
house.  Though  he  had  with  him  the 
younger  children  of  the  testator,  for 
whose  board  he  was  paid,  the  furniture 
must  be  considered  as  having  been  taken 
as  his  own,  and  he  must  account  for  its 
value. 

Strother  &  als.  v.  Hull  <Sfals.,  652 

8.  In  1851  H.  dies,  leaving  several  chil- 
dren, and  a  considerable  estate  real  and 
personal.  He  directs  by  his  will,  that 
on  the  marriage  of  his  eldest  daugh- 
ter Ann,  she  shall  have  possession  of  the 
home  place  if  she  will  keep  the  younger 
children  with  her,  and  take  good  care  of 
them  ;  and  this  she  does.  He  directs  his 
executor  to  manage  his  estate  until  the  1st 
of  January,  1861,  when  it  is  all  to  be  di- 
vided equally  among  his  children.  S.  the 
husband  of  Ann  becomes  administrator  c. 
t.  a.,  takes  possession  of  the  estate,  and 
does  not  invest  the  money,  nor  does  he 
settle  his  administration  account.    Hbi«d  : 

1.  Ann  and  her  husband  were  entitled 
to  the  home  place  free  of  rent,  and  to  be 
paid  a  reasonable  tx>ard  for  the  younger 
children  whilst  they  lived  with  them. 

Idem,        652 
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2.  The  accounts  of  S  as  adm'r  c.  t.  a,  up 
to  January  Ist  1861,  are  to  be  settled  as 
guardian's  accounts,  and  the  interest  com- 
pounded ;  and  his  sureties  are  responsible 
for  the  amount  so  found  against  him  up  to 
that  time.  Idem,       652 

3.  Though  S  is  responsible  after  the  Ist 
of  January  1861,  for  compound  interest 
upon  the  shares  of  such  of  the  children  as 
he  continued  to  act  for  as  guardian  de  facto ^ 
his  sureties  are  not  so  chargeable. 

Idem,       652 

4.  S  not  having  settled  his  accounts  as 
administrator,  and  showing  no  sufficient 

reason  for  his  failure  to  do  so,  is  not  to 

991      be  'allowed  commissions,  except  upon 

receipts  after  the  1st  of  January  1861. 

Idem,       652 

9.  Prior  to  January  1st  1861,  land  left  to 
two  of  the  sons,  who  were  to  account  for 
the  same  in  the  division,  was  sold  under 
a  decree  of  the  court,  by  S  as  commissioner, 
and  he  was  decreed  to  hold  the  proceeds  as 
part  of  the  assets  of  his  testator's  estate. 
His  official  bond  in  fact  covered  only  the 
personal  assets.    HBifD : 

1.  The  proceeds  of  the  sale  of  the  land 
were  not  in  his  hands  as  adm'r  c.  t.  a.,  and 
should  not  be  brought  into  his  administra- 
tion account.  Idem,       652 

2.  But  in  no  case  are  the  sureties  bound 
for  them,  as  their  bond  did  not  cover  the 
real  efttate.  Idem,       652 

3.  S  is  entitled  to  his  commissions  as 
commissioner  on  the  proceeds  of  this  sale, 
viz  :  five  per  cent,  on  the  first  $300  and  two 
per  cent,  on  the  balance.  Idem,       652 

4.  In  settling 'his  accounts  as  to  the  pro- 
ceeds of  this  land,  the  mode  stated  in  Mum' 
phreys*  adm*r  iSf  als,  v.  Carter  6f  als,  is  to 
be  pursued.  Idem,       652 

10.  The  bill  by  the  devisees  not  claiming 
damages  for  injury  done  to  fences  and 
buildings  on  the  land,  S  cannot  be  sub- 
jected to  the  payment  of  such  either  in  his 
account  as  administrator,  or  with  the 
devisee.  Idem,        652 

11.  One  of  the  children  having  died  in 
1862,  the  amount  found  due  to  her  by  the 
administrator,  should  bear  interest  from 
the  date  of  her  death.  Idem,       652 

12.  The  interest  of  the  deceased  child 
is  divided,  and  the  share  of  each  of 
the  survivors  is  credited  to  them  in 
their  accounts  with  the  administrator. 
The  final  decree,  after  giving  to  each  the 
amount  reported  by  the  commissioner, 
gives  each  a  further  decree  for  his  and 
her  share  of  the  estate  of  the  deceased 
child.  This  is  an  error  which  might  have 
been  corrected  by  motion  to  the  Circuit 
court,  under  the  statute,  Code,  ch.  181,  §  5, 
p.  743,  and  this  court  would,  therefore, 
dismiss  the  appeal,  or  correct  and  affirm  it, 
with  costs,  to  the  appellees,  if  there  was 
no  other  error  in  the  decree. 

Idem,       652 

13.  An  administrator  is  invested  by  law 
with  full  dominion  over  the  assets,  and 
with  a  full  discretion  for  the  liquidation 


and  settlement  of  all  claims  due  to  or  from 
the  estate.  He  may  make  settlements  and 
compromises  with  creditors,  and  give  them 
confessions  of  judgment. 

Boyd's  sureties  v.  Og-lesdy  6f  als,,       674 

14.  An  administrator  of  a  deceased  part- 
ner may  settle  and  compromise  with  the 
surviving  partner,  with  a  view  to  the  inter- 
eats  of  the  estate  he  represents.  And  if  he 
acts  fairly,  in  good  faith,  and  with  due 
regard  to  the  interest  of  the  estate,  the 
distributees  will  be  bound  by  his  acts,  and 
he  will  be  protected.  Idem,       674 

15.  The  administrator  of  O,  a  deceased 
partner,  who  had  the  sole  management  of 
the  business  of  the  partnership,  is  employed 
by  G,  the  surviving  partner,  to  wind  up 
the  partnership  affairs ;  and  after  the  input 
capital  is  returned,  he  enters  into  a  con- 
tract with  6,  to  allow  the  latter  a  certain 
sum  for  his  share  of  the  net  profits;  and 
6  relinquishes  to  the  administrator  all 
the  remaining  assets  of  the  partnership. 
At  the  time  this  contract  is  made  there 
is  a  large  claim  in  suit  against  one  of  the 
debtors  of  the  firm,  who  sets  up  a  payment 
of  $1,000,  as  having  been  made  to  O ;  bat 
which  he  had  not  entered  on  the  books  of 
the  concern ;  and  this  contest  delays  the 
trial  of  the  case  until  the  debtor  who  was 
solvent  when  the  contract  was  made, 
becomes  insolvent ;  and  then  the  credit  is 
allowed  by  the  jury,  and  there  is  a  verdict 

and  judgment  for  the  balance.    Hbi«d: 

992         *1.  The  verdict  and  judgment  is  con- 
clusive that  the  debtor  was  entitled  to 
the  credit.  Idem,       674 

2.  It  being  owing  to  the  conduct  of  O, 
the  deceased  partner,  that  the  administra- 
tor and  surviving  partner  were  not  in- 
formed of  the  true  state  of  the  account 
when  the  contract  between  them  was  made, 
and  also  that  the  delay  in  the  suit  had 
occurred ;  in  estimating  that  contract  the 
estate  of  O  is  to  be  charged  with  the  $1,000, 
and  also  the  amount  of  the  judgment. 

Idem,        674 

16.  The  amount  of  commissions  to  be 
allowed  to  an  administrator  or  executor  is 
not  fixed  by  law,  and  though  five  per  cent, 
on  receipts  is  generally  allowed,  yet  this 
allowance  may  be  increased  ;  and  the  court 
of  probate  is  the  most  competent  tribunal 
to  make  the  allowance  ;  and  this  court  will 
be  disinclined  to  disturb  the  allowance, 
especially  after  a  long  acquiescence  in  it  by 
the  distributees  of  the  estate. 

Idem,        674 

17.  See  jidministrationNo,2,  and  Elliott 
df  wife  6f  als,  v.  George  dfals,,         780 

18.  C,  as  administrator  of  B,  sells  ten 
shares  of  bank  stock  to  M,  upon  which  B 
had  borrowed  money  from  the  bank,  and 
had  given  his  notes  ;  and  M  pays  the  full 
price  of  the  stock  to  C,  on  C's  undertaking, 
as  adm'r  of  B,  to  pay  the  notes.  C  pays 
one  note,  but  does  not  pay  the  other,  and 
the  bank  retains  the  amount  out  of  the 
dividends  on  the  shares.  Held :  Neither 
the  estate  of  B  nor  the  official  sureties  of 
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C,  as  administrator,  are  responsible  for 
the  failure  of  C  to  perform  his  undertaking. 

Childress  <Sfals.  v.  Morris,  862 

19.  What  is  a  personal  decree  aeuinst 
administrators.  See  Guardian  and  Ward, 
No.  6,  St  Lincoln^s  adm'rs  v.  Stem  6f 
wife,  816 

20.  It  is  error  to  render  a  personal  decree 
against  administrators  upon  a  claim 
ag-ainst  their  testator,  without  having  first 
ordered  an  account  of  their  testator's 
estate.  Idem,       816 

FELONY. 

1.  The  act  of  March  30th,  1871,  sess.  acts 
1870-71,  p.  332,  does  not  give  justices  of  the 
peace  jurisdiction  to  try  a  case  of  felony  ;  and 
the  conviction  and  punishment  of  a  party  by  a 
justice  of  the  peace  for  an  assault  and  battery, 
will  not  bar  a  prosecution  for  wounding  with 
intent  to  kill,  by  the  same  act  for  which  he 
was  punished  by  the  justice. 

Murphy^ s  case,  960 

2.  If  the  accused  has  been  indicted  and 
convicted  in  the  County  court  having  juris- 
diction of  such  offence  generally,  the  con- 
viction will  not  be  a  bar  to  an  indictment 
for  a  felony,  in  the  perpetration  of  which 
the  assault  and  battery  was  committed. 

Idem,        960 
FRAUDS. 

1.  See  Husband  iSf  Wife,  No.  1,  2,  3,  4,  5,  6, 
7,  and 

Gregory  df  al.  v.  Winston^ s  adm*r  df 
ah,,  102 

2.  For  fraudulent  sales,  wtt  Judicial  Sales, 
No.  3,  and  Underwood "v,  McVeigh,  409 

3.  On  the  effect  of  fraud  upon  the  question 
of  enforcing  a  contract,  there  is  a  marked 
distinction  between  contracts  which  are 
void  ab  initio,  and  contracts  which  are  void 
as  to  third  persons,  but  are  valid  between 
the  parties. 

Harris  v.  Harris^  admW,  737 

4.  See,  on  this  subject,  Equitable  Defences, 
passim  and  Idem,       737 

GUARDIAN  8l  WARD. 

1.  D  qualified  as  guardian  of  C,  in  August 
1858,  and  acted  as  such  until  his  death  in 
April  1861.  His  ex'or  W  acted  as  guardian 
of  C,  until  April  1862,  and  had  the  account 
of  D  settled,   showing  due  from  him  to  C 

$4,133.96 ;  for  which  sum  W  gave  his 
993      bond  to  B ,  who  qualified  as  guardian  *of 

C  in  April  1862 ;  and  afterwards  paid  B 
at  different  times,  $2,551.  B  ceaaed  to  act  as 
guardian  of  C  in  December  1863,  when  S 
became  her  guardian.  The  income  of  the 
estate  of  C  in  the  hands  of  the  guardians 
was  not  equal  to  the  expenditures  upon  her ; 
but  her  whole  income  including  that  in  the 
hands  of  the  ez'ors  of  her  father,  during  the 
whole  period  of  the  guardianship,  was  equal 
to  her  expenses ;  and  these  were  only  suita- 
ble to  her  estate  and  condition  of  life.    Hsi«D : 

1.  The  estate  of  D  is  to  be  charged  with 
the  amount  found  due  from  him  ;  and  cred- 


ited for  the  money  paid  by  his  ex'or  W,  at 
its  scaled  value. 

Bennett  v.  Claiborne  6f  als.^  366 

2.  B  having  received  the  amount  of  an 
ante-war  bond,  and  paid  ante-war  expenses 
of  C,  incurred  during  the  guardianship  of 
D,  these  payments  to  the  amount  of  said 
bonds  are  not  to  be  scaled.        Idem,       366 

3.  The  guardians  are  entitled  to  have 
the  whole  income  of  C  applied  to  pay  their 
expenditures  upon  her.  Idem,       366 

2.  As  to  investments  of  ward's  money,  by 
the  order  of  the  County  court,  see  County 
Courts,  No.  1,  2,  and 

Whitehead's  adm'r  v.  Whitehead  & 
als,,  376 

3.  The  notice  to  be  given  by  the  commis- 
sioner in  settling  accounts  of  guardians 
and  other  fiduciaries,  see  Accounts,  No.  4, 
and  Idem,       376 

4.  A  guardian  of  an  infant  having,  when 
he  was  appointed,  given  a  bond  with  sure- 
ties, afterwards  without  a  rule  u  pon  him  or 
order  of  court  requiring  it,  comes  into  court 
and  gives  another  bond  with  other  sure- 
ties. The  last  bond  is  valid  and  relates  back 
to  his  appointment  as  guardian ;  and  the 
sureties  in  the  first  bond  are  discharged  ; 
and  are  not  necessary  parties  to  a  bill  by  the 
ward  against  the  guandian  and  his  sureties 
for  the  settlement  of  his  accounts. 

Sayers  v.  Cassell  &  als.,  525 

5.  The  guardian  not  having  been  allowed 
any  thing  for  the  board,  clothing  and  school- 
ing of  his  ward,  under  the  circumstances  of 
this  case  should  not  be  charged  with  inter- 
est upon  the  small  amount  of  the  money  of 
his  ward  in  his  hands.  Idem,        525 

6.  Bill  by  S  and  J  his  wife  against  W  and 
A,  adm'rs  c.  t.  a.  of  I^,  stating  It  was  guard- 
ian of  J,  and  asking  for  an  account  of  L's 
guardianship.  W,  in  his  answer,  says  he 
acted  as  guardian  of  J,  and  settled  his  account 
as  such  in  1860,  and  paid  over  the  balance 
found  due  to  S.  Asks  if  I^  is  to  be  held  to 
have  been  guardian,  he  may  have  the  bene- 
fit of  the  settlement.  There  is  no  record 
evidence  of  L's  qualification  as  guardian  of 
J,  and  he  never  acted  as  such.  He  died  in 
1863.  Comm'r's  report  shows  the  money  cer- 
tainly reoeived  paid  by  W  to  S ;  but  there 
were  two  claims  due  J  which  W  says  were 
not  collected  by  L,  and  there  was  a  third 
claim  upon  the  estate  of  M  who  died  in  July 
1863.  These  three  claims  amounted  to  $976.- 
60.  There  was  no  proof  of  the  condition  of 
the  first  two  debtors  at  any  time ;  and  whilst 
the  comm'r  reports  the  claims  and  their 
amounts  he  does  not  say  ly  is  liable  for  them. 
The  court  decrees  that  S  and  wife  do  recover 
of  the  adm'rs  of  h,  viz  :  W  and  A,  the  sum 
of  $976.60,  as  of  the  date  of  April  1st,  1868, 
with  interest  on  the  principal ;  and  that  they 
pay  the  plaintiffs  costs,    Hki^d  : 

1.  The  court  erred  in  treating  ly  as  guard- 
ian of  J,  without  proof  of  his  legal  appoint- 
ment and  due  qualification  as  such. 

Lincoln's  adm'rs  v.  Stem  6f  wife,       816 

2.  In  holding  the  estate  of  ly  responsible 
for  said  outstanding  claims  reported  to  be 
due  to  I,  under  the  circumstances  of  this 
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case,  without  having^  first  directed  an  en- 
qnirj  into  the  present  and  past  condition 
thereof ;  whether  the  same  were  collected 
or  collectible  by  L ;  and  if  they  or  any  of 
them  have  been  lost,  whether  the  loss 
occurred  by  the  default  or  nef^lect  of  I^. 

Idem^        816 

3.  The  decree  is  a  personal  decree  against 

W  and  A,    the  administrators  of  ly ; 

994      and  it  was  error  to  enter  *a  personal 

decree  against  them  without  having 

first  ordered  an  account  of  their  testator's 

estate.  Idem^        816 

HEIRS. 

How  proceeds  of  sale  of  infant's  land  will 
pass.    See  Infants^  No.  1,  and 

Vaugkan  v.  Jones  &  als.,  44  4 

HUSBAND  AND  WIFE. 

1.  A  woman  about  to  be  married,  may  dis- 
pose of  her  fortune  as  she  pleases  ;  provided 
it  is  done  with  proper  motives,  and  without 
an  intention  to  deceive  her  husband. 

Gregory  6f  al,  v.  Winston* s  adm*r  & 

als.f  102 

2.  The  equity  which  arises  in  cases  of  this 
nature  depends  upon  the  peculiar  circum- 
stances of  each  case,  as  bearing  upon  the 
question,  whether  the  facts  proved  do  or  do 
not  amount  to  sufiBcient  evidence  of  fraud 
practiced  on  the  husband.  Idem,        102 

3.  The  ground  upon  which  such  transac- 
tions are  invalidated  as  against  the  husband, 
is  the  fraud  of  the  wife.  Idem,        102 

4.  Although  a  settlement  by  the  intended 
wife  is  voluntary,  and  not  disclosed  to  the 
intended  husband,  it  is  not,  therefore,  neces- 
sarily fraudulent.  The  court  will  consider 
the  nature  of  the  provision,  the  situation 
of  the  husband  in  point  of  pecuniary  means, 
and  any  other  facts  which  tend  to  show  that 
no  fraud  was  intended.  Idem,        102 

5.  It  is  clear  that  an  obligation  founded 
on  a  valuable  consideration,  executed  dona 
fide  pending  a  treaty  of  marriage,  cannot  be 
set  aside  merely  because  it  is  concealed  from 
the  husband.  Idem,        102 

6.  The  equity  in  favor  of  the  husband 
does  not  arise  unless  it  can  be  clearly  made 
out,  that  at  the  time  of  the  conveyance  of  her 
property  by  the  wife  there  was  an  engage- 
ment of  marriage  between  them. 

Idem,        102 

7.  In  this  case  a  bond  is  given  for  the  pur- 
chase money  of  land,  and  the  deed  of  trust  to 
secure  it  recites  the  bond;  and  that,  as  well  as 
the  conveyance  to  her,  are  immediately  put 
upon  record.  This  does  not  indicate  any 
expectation  or  desire  to  keep  the  transaction 
concealed  from  the  intended  husband. 

Idem,       102 

8.  A  bill  by  husband  and  wife,  in  right  of 
the  wife,  is  the  bill  of  the'  husband,  and  the 
wife  is  joined  for  conformity.  The  coverture 
of  the  wife  is  not,  therefore,  an  excuse  for 
delay  in  bringing  a  suit. 

Harrison  6f  als,  v.  Gibson  &  als,,       212 


9.  When  a  husband  not  a  competent  wit- 
ness to  increase  liabilities  of  sureties  of 
administrator.  See  Executors  and  Admin- 
istrators, No.  5,  and  Murphy* s  adm*r  &  als, 
V.  Carter  6f  als,,  AT! 

10.  Husband  examined  as  a  witness  on  a 
criminal  trial,  is  not  bound  to  state  what  he 
had  communicated  to  his  wife  in  relation  to 
the  action  of  the  accused. 

Murphy*s  case,  960 

11.  In  such  a  case  the  wife  is  not  a  com- 
petent witness  to  prove  what  her  husband, 
who  was  the  person  assaulted,  stated  to  her 
in  relation  to  the  conduct  of  the  accused, 
though  at  the  time  of  the  statement  the 
husband  and  wife  did  not  live  together ;  but 
had  not  been  divorced.  idem,        960 

INDICTMENTS. 

1.  In  an  indictment  for  stealing  bank 
notes,  it  is  sufficient  to  state  that  the  notes 
were  for  a  certain  sum  of  money,  without 
statine  their  value,  under  the  act.  Code  of 
1860,  ch.  194,  §^  15,  16. 

Adams*  case,  949 

2.  In  such  a  case,  since  the  statute,  the 
value  of  the  bank  notes  is  not  traversable. 

Idem^        949 

3.  It  seems  that  in  an  indictment  for  an 
attempt  to  commit  a  rape,  the  word  ravish, 
as  descriptive  of  the  offence  attempted,  is 
not   necessary,    but    the    words    attemping 

feloniously  carnally  to  know"  are  sufficient. 

Christian's  case,  954 
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♦INFANTS. 


1.  The  real  estate  of  R  a  female  infant 
is  sold  under  decrees  of  court,  and  turned 
over  to  V,  her  guardian,  upon  his  giving 
bond  and  security  for  the  faithful  account- 
ing therefor.  In  1862  R  married  B,  to  whom 
V  paid  over  the  estate,  upon  his  giving  secur- 
ity to  indemnify  V ;  and  in  1864,  R  died, 
still  under  the  age  of  twenty-one  years, 
leaving  a  child  which  survived  her  but  a  few 
hours,  and  her  husband  who  survived  the 
child.  Hbi«d  :  The  proceeds  of  the  real 
estate  of  R  descended  as  real  estate  to  her 
child,  subject  to  a  life  estate  in  her  husband  ; 
and  upon  the  death  of  the  child  it  passed  as 
real  estate  to  the  heirs  of  the  child  on  the 
part  of  the  mother. 

Vaughan  v.  Jones  &  als.,  444 

INSURANCE    COMPANIES. 

1.  See  Attachments,  No.  2,  3,  and  Roilo, 
assignee,  v.  Andes  Ins,  Co,,  509 

2.  Under  the  act  of  February  3, 1866,  when 
a  foreign  insurance  company  shall  cease  to 
do  business  in  the  State,  and  its  liabilities 
fixed  and  contingent,  to  citizens  of  this  State, 
shall  have  been  satisfied  or  terminated,  the 
treasurer  is  authorized  to  deliver  to  snch 
company  the  bonds  and  other  securities 
deposited  with  him.  Though  the  company 
has  ceased  business  in  the  State,  and  its  lia- 
bilities to  citizens  of  the  State  have  been 
satisfied  or  terminated,  the  bonds  in  the 
hands  of  the  treasurer  cannot  be  attached  by 
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a  foreififn  creditor ;  but  thej  must  be  deliv- 
ered bj  the  treasurer  to  the  company. 

I(Um,       509 
INTEREST. 

1.  Upon  a  sale  of  a  honse  and  lot  upon 
credits  extending*  throug'h  several  years, 
separate  bonds  are  taken  for  the  interest. 
They  will  bear  interest  from  the  time  they 
fell  due. 

266 
266 


GrtBtne  v.  Cullen  df  als.^ 
Hunter  v.  Johnson  &  ais,^ 


2.  When  interest  to  be  compounded  against 
an  executor  and  his  sureties.  See  Executors 
6f  Administrators^  No.  8,  and  Strother  6f 
als.  V.  HuU  6f  als.,  652 

JUDGES. 

1.  A  judge  of  a  Circuit  court  to  which  a 
cause  has  been  transferred  under  g  5,  ch«  171, 
sess.  Acts  1869-70,  p.  227,  may  be  compelled 
by  mandamus  from  the  Supreme  Court  of 
Appeals,  to  hear  and  determine  the  case. 
Cowan  V.  Fulton^  /.,  579 

JUDGMENTS. 

1.  When  a  verdict  and  judgment  in  suit  by 
surviving  partner  against  a  debtor  of  the 
partnership,  is  conclusive  against  the  distrib- 
utees of  the  deceased  partner. 

See  Executors  df  Administrators^  No.  15, 
and  Boyd's  sureties  v.  Oglesby  &  als,^         674 

2.  In  March,  1861,  a  judgment  is  recovered 
in  Monroe  county  against  W,  S,  and  G,  the 
latter  living  in  Bath  county.  G  died  during 
the  war,  leaving  real  estate  in  Bath.  The 
judgtnent  is  a  lien  upon  the  real  estate  of  G, 
in  Bath,  as  between  the  parties  thereto, 
though  not  docketed. 

Gatewood^s  adm*r  v.  Goode  &  als.^      880 

3.  Though  a  >f.y^.  was  issued  on  the  judg- 
ment, and  levied  on  the  property  of  W, 
and  that  returned  by  the  sheriff  to  W,  in 
obedience  to  the  ordinance  of  the  Virginia 
Convention  of  1861,  this  did  not  discharge 
the  lien  of  the  judgment  on  the  land  of  G. 

Idem,       880 

4.  The  lien  of  the  judgment  on  the  lands  of 
G  in  Bath  county,  was  neither  lost  nor  im- 
paired by  reason  of  the  division  of  the  State 
of  Virginia  into  two  States,  and  the  falling  of 
the  county  of  Monroe  into  the  State  of  West 
Virginia.  Idem,        880 

5.  The  certificate  of  the  clerk  of  the  Circuit 
court  of  Monroe  county.  West  Virginia,  of 
the  records  of  which  court  the  records  of  the 
former  county  court  of  Monroe  form  a  part, 
is  proper  evidence  of  the  judgment. 

Idem,       880 

JUDICIAL  SALES. 

1.  One  of  two  adjoining  lots  owned  by 
the  same  parties,  is  sold  at  auction 
996  *under  the  decree  of  the  court.  At 
the  time  of  the  sale  nothing  is  said  of 
an  easement  running  from  the  unsold  lot 
through  the  one  sold,  for  carrying  water 
from  the  former  to  a  culvert  in  the  street ; 
and  such  easement  could  not  be  seen  on 
the  lot  sold,  and  was  not  known  to  the  pur- 


chaser.   The  purchaser  is  entitled  to  have 
his  lot  free  from  the  easement. 

Scott  6f  als.  V.  Beutel  iSf  als.,  1 

2.  In  1863  proceedings  were  instituted  in 
the  District  court  of  the  U.  S.  at  Alexandria, 
under  an  act  of  Congress,  to  confiscate  the 
real  estate  of  M.  Before  the  condemnation 
M  appeared  by  counsel  and  filed  his  answer 
which,  afterwards,  on  the  motion  of  the 
attorney  for  the  U.  S.,  was  struck  out; 
and  the  court  not  allowing  M  to  appear  in 
the  cause,  decreed  that  the  property  should 
be  %(M  at  auction  by  the  marshal.  This 
was  done,  and  the  property  was  conveyed  to 
the  purchaser.  Upon  appeal  by  M  to  the 
Supreme  court  of  the  U.  S.  the  decree  was 
reversed ;  and  when  the  case  went  back  to 
the  District  court  it  was  dismissed.  In  eject- 
ment by  M  against  the  purchaser  to  recover 
the  property.  Held  :  The  decree  having  been 
made  in  the  absence  of  M  was  a  nullity,  and 
the  deed  of  the  marshal  passed  no  title  to  the 
purchaser. 

Underwood  y.  Mc  Veigh,  409 

3.  In  proceedings  by  attachment  against 
M,  judgment  is  rendiered  against  him,  and 
there  is  an  order  for  a  sale,  and  a  sale  and 
conveyance  to  the  purchasers,  of  the  real 
estate  attached.    Hbi«d  : 

1.  The  judgment  and  conveyance  made 
under  the  judgment  and  order  by  the 
sheriff,  divested  M  of  his  legal  title  to  the 
property  ;  unless  the  said  sale  was  fraudu- 
lently made,  and  the  confirmation  thereof 
was  procured  by  fraud ;  and  the  purchaser 
was  privy  to  such  fraud,  or  had  notice  of 
the  same,  or  of  such  circumstances  as  would 
put  a  prudent  bona  fide  purchaser  upon 
enquiry  in  respect  thereto. 

Idem,        409 

2.  But  if  the  purchaser  combined  with 
others  to  purchase  the  property  at  the 
attachment  sale,  at  a  sacrifice  ;  and  if,  in 
pursuance  of  such  combination,  they  so 
acted  as  to  prevent  competition  at  said  sale, 
or  to  prevent  the  said  property  realizing  a 
fair  value,  then  such  combination  and 
action  was  fraudulent ;  and  the  deed  of 
the  sheriff  passes  no  title  to  the  pur- 
chaser. Idem,        409 

4.  Upon  a  bill  by  a  creditor  to  enforce  a 
deed  of  trust  to  secure  debts,  H  the  debtor 
purchased  part  of  the  land  conveyed,  at  a 
judicial  sale,  and  paid  the  purchase  money, 
and  was  entitled  to  a  deed ;  but  it  had  not 
been  made.  This  is  not  such  a  cloud  upon 
the  title  as  will  avoid  the  sale,  on  the  objec- 
tion of  H. 

Hudgins  v.  Lanier,  Bro.  6f  Co.,       494 

5.  Decree  for  public  sale  of  land  or  with 
consent  of  H,  the  grantor,  at  private  sale, 
H  having  consented  to  a  private  sale  to  R  at 
a  certain  price,  the  commissioners  sold  to  M 
at  a  higher  price.  H  could  not  withdraw  his 
consent  to  a  private  sale,  so  as  to  set  aside 
the  sale  as  made,  as  not  made  in  pursuance 
of  the  decree.  Idem,       494 

6.  It  is  no  just  cause  for  vacating  a  judi- 
cial sale,  that  only  a  few  bidders  were  pres- 
ent.   The    only    enquiry  for  the  court    is, 
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whether  the  terms  of  the  decree  have  been 
pursued,  and  the  property  sold  at  an  adequate 
price.  IdetH^        494 

7.  An  advance  of  $100  upon  the  price  paid 
for  the  property,  $5,000,  is  no  such  substan- 
tial and  material  advance  upon  the  price  as 
would  justify  the  court  in  annulling  the  sale 
and  ordering  a  new  sale.  Idem,        494 

8.  A  judicial  sale  of  land  is  excepted  to,  1st : 
Because  the  land  was  sacrificed ;  2d :  Be- 
cause one  of  the  commissioners  to  sell  was 
interested  in  the  purchase  of  one-half  the 
land  :  3d  :  Because  a  material  advance  was 
offered  by  a  substantial  bidder :  4th  :  Because 
there  was  no  memorandum.  These  are  valid 
objections,  and  the  sale  was  properly  set 
aside. 

Teel  6f  als,  v.  Yancey  &  als.,  691 

9.  It  is  not  a  valid  objection  to  a  judi- 
997  cial  sale  of  land,  that  one  of  the  *com- 
missioners  was  a  plaintiff  in  the  suit, 
in  his  own  right  and  as  administrator,  and 
also  had  an  interest  in  the  land  sold,  both  in 
his  own  right  and  as  trustee  of  another, 
and  as  next  friend  of  the  infants. 

Idem,       691 

10.  In  May,  1863,  there  is  a  decree  for  the 
sale  of  land,  and  in  August,  1863,  there  is  a 
sale  by  commissioners,  who  announce  pub- 
licly the  terms  of  sale  to  be,  on  a  credit  of 
one,  two  and  four  years ;  the  purchase  money 
to  be  paid  in  the  currency  which  may  be  in 
use  when  the  respective  payments  fall  due ; 
but  with  the  privilege  to  the  purchaser  to  pay 
one-half  of  the  purchase  money  upon  the 
confirmation  of  the  sale  by  the  court.  The 
land  which  was  worth  in  gold  $80  per  acre, 
sold  for  $142  per  acre ;  and  the  sale  being 
confirmed,  the  purchasers  paid  one-half  the 
purchase  money  with  Confederate  currency, 
executing  their  bonds  for  the  other  half, 
which  fell  due  in  August,  1865  and  1867. 
They  must  pay  off  these  bonds  in  the  cur- 
rency of  the  United  States ;  that  being  the 
currency  in  use  when  they  fell  due. 

Idem,       651 

11.  In  a  suit  brought  in  1858,  by  judgment 
creditors  of  W  for  the  sale  of  his  lands  for  the 
payment  of  their  debts,  he  answers  and  con- 
sents to  a  sale  before  an  account  is  taken  of 
the  priority  of  the  debts ;  but  an  account  is 
ordered  at  the  same  time  the  land  is  decreed 
to  be  sold.  The  land  is  sold,  and  though  W 
excepts  because  the  price  is  inadequate,  it  is 
confirmed.  The  account  is  taken,  showing 
debts  much  more  than  sufficient  to  absorb 
the  fund  ;  but  the  report  is  recommitted  to 
enquire  for  other  debts.  W  then  removes  to 
a  distant  county.  Subsequently,  by  the 
death  of  a  son,  W  becomes  entitled  to  another 
tract  of  land,  and  in  1863,  the  plaintiffs  file 
their  petition  asking  that  this  land  may  be 
sold  for  the  payment  of  their  debts.  Of  this 
petition  W  has  no  actual  notice,  and  does 
not  seam  then  to  have  had  counsel  in  the 
cause.  The  land  is  sold  without  giving 
W  a  day  to  pay  the  debts,  and  purchased  by 
C,  who  pays  the  purchase  money  and  obtains 
a  conveyance.  W  afterwards  applies  by 
petition  and  cross-bill  to  have  the  sale  set 
aside.    Ubi«d  :  | 


1.  W  having  consented  to  the  first  sale 
before  an  account  of  his  debts  and  their 
priorities  was  taken,  and  not  having  with- 
drawn that  consent,  and  the  account  taken, 
though  not  confirmed,  showing  that  the 
proceeds  of  both  sales  are  not  sufficient  to 
pay  the  debts  of  W,  and  he  not  in  his  peti- 
tion showing  errors  in  that  report,  or  that 
he  has  been  injured  by  the  sale  of  the  last 
tract  sold,  the  failure  to  have  an  account 
of  his  debts  and  their  priorities  before  that 
sale,  is  not  good  ground  for  setting  it  aside, 
as  against  the  purchaser. 

Crawford  &  als.  v.  WeUer  6f  als,,        835 

2.  It  is  not  per  se  error  to  decree  a  sale  of 
land  to  enforce  judgment  liens  witiliout 
giving  the  debtor  time  to  redeem,  as  in  the 
foreclosure  of  mortgages,  though  such  a 
practice  ought  in  general  to  be  porsaed ; 
but  as  W  does  not  show  he  has  aoatained 
any  damage  by  the  failure  to  do  it,  it  is 
not  ground  for  setting  aside  the  sale. 

Idem^       835 

3.  It  is  no  ground  of  complaint  on  the 
part  of  W,  that  the  court  decreed  a  sale  of 
the  land  for  Confederate  money.  If  the 
creditors  were  willing  to  receive  such 
money  in  payment  of  debts  due  before  the 
war  it  was  to  the  advantage  of  W,  that  it 
be  so  sold.  And  the  creditors  allowing  the 
property  to  be  sold  for  this  money,  without 
objection,  it  is  not  for  them  afterwards  to 
object  to  receive  it  in  payment  of  their 
debts.  Idem,       835 

4.  W  having  been  served  with  pinooess 
and  having  answered,  he  continued  to  be 
a  party  in  the  cause  during  all  the  subse- 
quent proceedings.  The  petition  for  the 
sale  of  the  land  and  the  sale  were  proceed- 
ings in  the  cause,  and  W  must  be  taken  as 
cognizant  of  these  proceedings.  And  there 
not  being  any  error  on  the  face  of  the  pro- 
ceedings, the  purchasers  are  not  to  be 
affected  by  any  irregularities  not  apparent 

on  their  face.  Idetn,        835 

998         *12.  In  a  suit  by  creditors  for  the  sale 

of  the  land  of  their  debtors,  a  decree  is 
made  with  their  consent,  for  the  sale,  but 
the  sale  made  is  set  aside  and  the  land  rented 
out.  After  this  one  of  the  debtors  dies  intes- 
tate, leaving  heirs.  Then  another  decree  is 
made  reviving  the  suit  against  his  adminis- 
trator, and  directing  a  scire  facias  against 
the  heirs  ;  and  with  the  consent  of  the  parties 
before  the  court,  commissioners  are  directed 
to  execute  the  previous  decree  of  sale.  They 
sell,  and  the  sale  is  confirmed,  and  the  pur- 
chase money  being  paid,  a  conveyance  is 
ordered  and  made,  and  this  is  confirmed. 
These  decrees  and  the  sale  having  been  made 
when  the  heirs  were  not  before  the  court, 
the  decrees  are  erroneous,  and  these  and  the 
sale  must  be  set  aside. 

Sexton  V.  Crockett  6f  als.,  SS7 

JURORS, 

1.  If  a  venireman  has  formed,  and  still 
more  if  he  has  formed  and  expressed  a 
decided  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  no  matter  on  what  g^und  it 
was  formed,  whether  from  having  heard  the 
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evidence  on  some  former  trial  or  examina- 
tion, or  from  mere  rumor  or  otherwise,  he  is 
an  incompetent  juror  to  try  the  case.  If  on 
the  other  hand  his  opinion  ismerelj  hypo- 
thetical, he  is  not  incompetent  on  that 
ground. 

Jackson* s  case^  919 

2.  If  a  venireman  has  formed  an  opinion 
as  to  the  gitilt  or  innocence  of  the  accused, 
from  having  heard  the  evidence  on  a  former 
trial  or  examination  of  the  case,  it  would  be 
difficult  if  not  impossible  to  regard  such 
opinion  otherwise  than  as  decided  or  substan- 
tial, within  the  meaning  of  the  rule  ;  and  he 
would  generally  if  not  always  be  considered 
an  incompetent  juror,  even  though  he  might 
think  and  say  that  he  could  give  the  accused 
an  impartial  trial.  Idem,        919 

3.  If  a  venireman  has  formed  his  opinion 
of  the  guilt  or  innocence  of  the  accused  from 
mere  rumor,  the  presumption,  in  the  absence 
of  evidence  to  the  contrary,  is,  that  such 
opinion  is  merely  hypothetical,  and  will  be 
so  considered  even  though  he  speaks  of  it  as 
a  decided  or  substantial  opinion,  if  he  says 
he  has  no  prejudice  against  the  accused,  and 
thinks  he  can  give  him  a  fair  and  impartial 
trial.  But  if  the  court  be  satisfied  either 
from  the  venireman's  own  statement  or 
otherwise,  that  the  opinion  is  in  fact  decided 
and  substantial,  he  will  t>e  an  incompetent 
juror.  IderHt        919 

4.  In  all  cases  gfreat  weight  is  justly  due  to 
the  opinion  of  the  court  before  whom  the 
venireman  are  questioned  and  examined  in 
regard  to  their  competency  as  jurors, 

/dew,        919 

lyACHBS  AND  I^APSE  OF  TIME. 

1.  See  Equitable  Jurisdiction  &  Relief, 
No.  7,  8,  &  Bryne  6f  wife  v.  Edmonds,       200 

2.  Though  a  delay  of  fourteen  years  after 
a  right  has  accrued,  does  not  create  a  statu- 
tory bar,  it  will,  with  other  circumstances, 
be  very  persuasive  against  the  justice  of  the 
claim.    Relief  refused  in  this  case. 

Harrison  6f  als.  v.  Gibson  df  als.,       212 

3.  The  decided  cases  do  not  fix  any  period 
as  limiting  the  demand  for  an  account.  If 
from  the  delay  which  has  taken  place,  it  is 
manifest  that  no  correct  account  can  be 
rendered,  that  any  conclusion  to  which  the 
court  can  arrive,  must,  at  best,  be  conjec- 
tural, and  that  the  original  transactions  have 
become  so  obscured  by  time  and  the  loss  of 
evidence  and  the  death  of  parties,  as  to  ren- 
der it  difficult  to  do  justice,  the  court  will 
not  relieve  the  plaintiff.  If,  under  the  cir- 
cumstances of  the  case  it  is  too  late  to  ascer- 
tain the  merits  of  the  controversy,  the  court 
will  not  interfere,  whatever  may  have  been 
the  original  justice  of  the  claim. 

Idem,         212 

4.  A  bill  by  husband  and  wife,  in  right  of 
the  wife,  is  the  bill  of  the  husband  ;  and  the 
wife  i^  only  joined  for  conformity.  The  cov- 
erture of  the  wife  is  not,  therefore,  an  excuse 
for  delay  in  bringing  the  suit. 

Idem,        212 


999        *I,ANDIrORD  AND  TENANT. 

1.  The  saving  in  favor  of  infants,  mar- 
ried women  or  insane  persons  in  §  36,  ch.  135, 
of  the  Code,  in  relation  to  actions  of  eject- 
ment, does  not  apply  to  actions  of  ejectment 
brought  by  the  lessee  to  recover  possession  of 
the  leased  premises,  which  had  been  recovered 
by  the  landlord  under  the  16th  section  of  ch. 
138  of  the  Code. 

Leonard  v.  Henderson,  331 

2.  H,  the  owner  of  a  ground  rent  in  fee, 
secured  upon  a  lot  of  ground  owned  in  fee  by 
I4,  brought  ejectment  against  V,  the  tenant 
in  possession,  to  recover  the  lot,  for  the  fail- 
ure of  h  to  pay  the  rent ;  and  there  was  a 
judgment  by  default  in  favor  of  H,  who 
proved  by  his  own  testimony,  that  the  rent 
was  due  ;  and  there  was  no  sufficient  distress 
upon  the  premises.  At  this  time  ly  was  an 
infant  under  twenty-one  years  of  age.  After 
one  year  from  the  time  H  was  put  in  posses- 
sion, but  within  five  years  after  L  came  of  ^ 
age,  he  brought  ejectment  against  H  to  re- 
cover the  lot.    HBifD : 

1.  L  is  barred  by  the  statute,  ch.  138,  g  7, 
and  cannot  recover.  Idem,       331 

2.  Though  L  was  not  a  party  to  the  action 
of  H,  yet  V,  the  tenant  in  possession,  was, 
and  that  under  §  16,  ch.  138,  is  sufficient. 
And  the  proof  by  H  was  sufficient. 

Idem,        331 

3.  In  unlawful  detainer  by  landlord  against 
lessee  or  vendor  against  vendee,  to  recover 
the  land  leased  or  sold,  though  the  lessee  or 
vendee  can  not  question  the  title  of  his 
lessor  or  vendor  as  at  the  time  of  the  sale,  he 
may  show  in  his  defense,  that  his  lessor  or 
vendor  had  since  conveyed  the  land  to  another 
person. 

Dobson  V.  Culpepper  6f  wife,  352 

4.  The  lessee  or  vendee  can  not  question 
the  title  of  his  lessor  or  vendor  in  an  action 
against  him  by  a  vendee  of  such  vendor  or 
lessor,  to  recover  the  land.  Idem,       352 

LARCENY. 

1.  See  Criminal  Jurisdiction  &  Proceed- 
ings, No.  4,  and  Harvey* s  case,  941 

2.  In  an  indictment  for  stealing  bank 
notes,  it  is  sufficient  to  state  that  the  notes 
were  for  a  certain  sum  of  money,  without 
stating  their  value,  under  the  act.  Code  of 
1860,  ch.  194,  §§  15,  16. 

Adams*  case,  949 

3.  In  such  a  case,  since  the  statute,  the 
value  of  the   bank  notes  is  not  traversable. 

Idem,        949 
LAWYERS. 

1.  The  Council  of  the  City  of  Richmond 
may  lay  a  tax  upon  lawyers  as  such. 

Ould  6f  Carrington  v.    The  City  of 
Richmond,  464 

2.  How  the  tax  may  be  laid.  See  Taxes, 
No.  2,  and  Idem,        464 

LEGACIES  AND  LEGATEES. 

1.  Though  the  rule  that  a  legacy  will  be 
held  as  a  satisfaction  of  a  debt  due  from  the 
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testator  to  the  leg^atee,  still  nominally  exists, 
the  tendency  of  the  modem  decisions  is,  to 
consider  the  bequest  a  bounty,  and  not  the 
discharge  of  an  obligation  ;  and  the  courts 
now  lay  hold  of  any  circumstances,  however 
trifling,  for  the  purpose  of  repelling  the 
presumption  that  the  legacy  was  intended  as 
a  satisfaction  of  the  debt. 

Crouch  6f  als,  v.  Davis*  ex^or^  62 

2.  A  case  in  which  legacies  held  not  in 
satisfaction  of  a  debt.  Idetn^       62 

3.  Testator  gives  several  legacies ;  and  says 
whatever  balance  he  is  worth  he  gives  to  his 
sister  C.  He  owns  both  real  and  personal 
estate,  but  there  is  no  mention  in  the  will  of 
real  estate,  and  at  the  time  of  his  death  the 
personal  estate  was  ample  to  pay  the  debts 
and  legacies ;  but  it  is  lost  after  his  death. 
The  legacies  as  well  as  the  debts  are  a  charge 
upon  the  real  estate.  Idetn^        62 

4.  Though  the  testator  died  in  1863  when 
Confederate  treasury  notes  were  the  cur- 
rency of  the  country,  yet  the  will  having 
been  made  in  1859,  this  is  the  time  to  which 

we  are  to  look  to  ascertain  his  inten- 
1000    tion  ;  and  *the  legacies  are  not,  there- 
fore, payable  in  Confederate  currency. 

Idem,       62 

5.  In  1859  testator  makes  his  will  and  gives 
a  legacy  of  $20,000  to  A  and  her  children, 
and  directs  it  to  be  invested  in  Va.  State 
bonds.  He  dies  in  1863 ;  under  the  circum- 
stances the  executor  is  excused  for  not  in- 
vesting it  in  State  bonds.  Idem,        62 

6.  Testator  made  his  will  in  1858  and  died 
in  1867.  By  his  will  he  gave  to  a  daughter 
$10,000  and  directed  his  executors  to  invest 
it  in  State  bonds  in  her  name.  She  was  of 
age  when  testator  died.  The  executors  did 
not  invest  the  money  in  State  bonds,  but 
paid  her  the  interest  regularly  upon  it.  In 
the  condition  of  the  country  from  1867  to 
1870,  the  executors  were  well  justified  in  not 
investing  the  money  in  the  State  bonds. 

Perry  v.  Stnoot  6f  als,,  ^  241 

7.  See  Executors  and  Administrators,  No. 
4,  and 

Murphy's  adm'r  6f  als,  v.  Carter  6f 
als„  477 

8.  G  by  his  will  gives  his  slaves  and  their 
increase  to  his  wife  for  life,  and  at  her  death 
to  his  daughter  for  her  life ;  and  from  and 
after  the  decease  of  his  wife  and  daughter, 
he  emancipates  them  and  their  increase  ;  and 
he  directs  a  fund  to  be  provided  and  accumu- 
lated until  such  times  as  his  slaves  may  be 
entitled  to  their  freedom  under  his  will ;  and 
then  to  be  applied  to  their  use.  The  wife 
lives  until  1868,  and  holds  the  slaves  until 
they  are  freed  by  the  results  of  the  war ; 
when  they  leave  her.  The  persons  who  had 
been  slaves  of  G  and  their  increase  do  not 
answer  the  description  of  the  legatees  de- 
scribed in  the  will,  and  are  not  entitled  to  the 
legacy. 

Johns  V.  Scott  &  als»y  704 

9.  For  the  principles  governing  the  con- 
struction of  bequests  to  classes,  see  the  opin- 
ion of  ^o»/^»«,y.  Idem,        704 


LIMITATIONS— STATUTR  OP. 

1.  The  saving  in  favor  of  infants,  married 
women  and  insane  persons  in  §  36,  ch.  135, 
of  the  Code,  in  relation  to  actions  of  eject- 
ment, does  not  apply  to  actions  of  ejectment 
brought  by  the  lessee' to  recover  possession 
of  the  leased  premises,  which  had  been  recov- 
ered by  the  landlord  under  §  16,  ch.  138,  of 
the  Code. 

Leonard  v.  Henderson,  331 

2.  H,  the  owner  of  a  ground  rent  in  fee, 
recovers  possession  of  the  premises  for  the 
failure  of  L,  the  lessee  to  pay  the  rent. 
Though  L  is  then  an  infant  he  must  sue  to 
recover  the  possession  in  one  year,  or  he 
will  be  barred.  Idem,        331 

3.  For  limitations  in  cases  of  appeal,  see 
Appeals,  No.  3,  and 

Callaway  v.  Harding,  542 

4.  See  Appeals,  No.  5,  and 

Sexton  V.  Crockett  &  als,,  857 

MANDAMUS. 

1.  A  judge  of  a  Circuit  court  to  which  a 
cause  has  been  sent  under  §  5  of  ch.  171, 
sess.  acts  1869-70,  p.  227,  may  be  compelled 
by  mandamus  from  the  Supreme  court  of 
appeals  to  hear  and  determine  the  case. 

Cowan  V.  Pulton,  J,,  579 

2.  The  judge  to  whose  court  a  cause  was 
sent,  being  of  opinion  that  the  said  act  is 
unconstitutional,  refused  to  hear  the  case, 
and  directed  it  to  be  struck  from  the  docket. 
This  is  not  a  judgment  in  the  cause  which 
will  prevent  the  issue  of  a  mandamus  to 
him  to  hear  the  case.  Idem,        579 

MISDEMEANORS. 

1.  A  party  is  described  in  an  information 
as  the  ^'keeper  of  a  house  of  entertainment," 
and  on  this  prosecution  he  is  acquitted.  In 
a  second  information  he  is  de8crit>ed  as 
"keeper  of  an  ordinary.**  The  offence 
charged  in  both  being  the  same  not  only  in 
kind  but  in  fact,  the  acquittal  in  the  first  case 
is  a  bar  to  the  second. 

Day^s  case,  915 

MUNICIPAL  OFFICERS. 

1.  Under  art.  6,  §  20,  of  the  Constitution  of 
Va.,  the  mayor  of  a  city  is  the  chief  executive 
officer  of  his  city,  and  as  such  is  authorized 
to  supervise  the  other  officers  thereof,  in  the 
execution  of  their  duties.    In  investi^ting 

charges  against  the  chief  of  police,  he 
1001    *acts  as  the  chief  executive  officer  of 

the  city,  and  not  as  a  court ;  and  a  writ 
of  prohibition  will  not  lie  to  restrain  htm 
from  proceeding  with  the  investigation. 

Burch,  Mayor,  v.  Hardwicke,  51 

2.  The  mayor,  when  acting  as  chief  exec- 
utive officer,  is  in  no  sense,  or  to  any  degree, 
the  inferior  of  the  corporatidn  court ;  nor  is 
he  in  any  wise  subject  to  his  superintendence. 
They  are  distinct  and  co-ordinate  depart- 
ments of  the  corporate  government. 

Idem,       51 
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1.  The  g-eneral  rule  is,  that  a  party  has  a 
right  to  demur  to  the  evidence ;  and  an 
action  for  neg'lig'ence  is  no  exception  to  the 
rule. 

Trout  V,  Va.  &  Ten,  R.  R.  Co.,       619 

2^  In  an  action  against  a  railroad  company 
for  injury  to  the  plaintiff's  horses,  if  it 
appears  that  the  road  runs  throngrh  the  plain- 
tiff's land,  and  the  horses  got  upon  the  track 
of  the  road  without  any  negligence  or  default 
of  his,  and  were  killed  by  the  company's 
engine,  the  company  will  be  liable  for  the 
damages  sustained  by  the  plaintiff,  if  the 
damage  was  done  by  the  failure  of  the  engi- 
neer to  take  the  proper  care  to  avoid  doing 
the  injury.  Idem^       619 

NON  EST  FACTUM. 

1.  A  special  plea  of  non  est  factum  ^  which 
admits  the  execution  and  delivery  of  the 
bonds  sued  on,  but  avers  that  they  were  to 
be  redelivered  to  the  defendant  when  he 
should  request  it,  is  not  a  good  plea. 

Harris  v.  Harris^  ex^or^  739 

PARDONS. 

1.  A  is  convicted  of  a  misdemeanor  and 
lined  $500,  and  the  court  sentences  him  to  be 
imprisoned  for  four  months,  and  untU  he 
pays  the  fine.  The  Grovemor  remits  so  much 
of  the  sentence  as  orders  A's  imprisonment 
for  four  months.  The  Governor  has  no 
authority  to  remit  the  fine,  and  does  not 
intend  it  by  his  pardon.  See  Code  of  1860, 
ch.  17,  §§  24  &  25,  p.  122. 

Wilkerson,  sheriff  for,  &c,  v.  Allan,    10 

2.  The  effect  of  the  pardon  was  to  remit 
the  four  months'  imprisonment ;  but  it  did 
not  affect  the  remaining  part  of  the  judg* 
ment.  Idem,       10 

PARTIES. 

1.  When  a  party  in  interest  not  before  the 
court  is  concluded  by  a  decree  in  which 
another  pajrty  in  the  same  interest  is  a  party 
in  the  cause.  See  Trusts  and  Trustees,  No. 
1,  and  Commonwealth  of  Virginia  v.  Lei/y 
&als.,  21 

2.  When  next  of  kin  may  sue  in  equity  to 
impeach  an  award.  See  Arbitration  and 
Award,  No.  2,  and  Moore  v.  Luckess*  next 
of  kin,  160 

3.  If  a  landlord  or  vendor  sells  and  con- 
veys the  land,  an  action  against  the  lessee  or 
vendee  to  recover  it,  must  be  by  the  purchaser. 

Dobson  V.  Culpepper  &  wife,  352 

4.  When  sureties  in  a  guardian's  first  bond 
not  necessary  parties. 

Sayers  v,  Cassell  &  als,,  525 

PAYING   MONEY  INTO  COURT. 

1.  When  the  court  will  order  a  defendant 
to  pay  money  into  court.  See  Equitable  furis' 
diction  and  Relief,  No.  4,  5,  and  Farmer  v. 
rates.  (Sf  wife,  145 


1.  A  is  convicted  of  a  misdemeanor  and 
fined  $500;  and  the  court  sentences  him 
to  be  imprisoned  four  months  and  until  the 
fine  is  paid.  The  Governor  remits  the  impris- 
onment for  four  months.  This  does  not 
affect  the  remaining  part  of  the  judgment ; 
but  A  must  still  pay  the  fine. 

IVilkerson,  sheriff  for,  &c,  v.   Allan,    10 

2,  The   sheriff  discharges  A  without  the 
payment  of  the  fine.    This  does    not   dis- 
charge A's  liability  for  the  fine  to  the  Com- 
monwealth ;  and  he  may  t)e  taken  in  execu- 
tion by  a  ra/ia^/my^A^.        Idem,       10 

1002  'PERMANENT  IMPROVEMENTS. 

1.  In  whose  cases,  and  upon  what 
principles,  a  party  making  permanent  im- 
provements upon  land,  which  belongs  to 
another,  will  be  allowed  compensation  there- 
for ;  see  the  opinion  of  Moncure,  P. 

Grtemey,  Cullen  &  als,,  266 

Hunter  y,fohnston<Sf  als,,  266 

PLEADINGS— AT  COMMON  i,aw. 

1.  What  is  not  a  good  special  plea  of  equi- 
table defence.  See  Equitable  Defences,  pas- 
sim, and  Harris  v.  Harris*  ex* or,  737 

2.  What  is  not  a  good  special  plea  of  non  est 
factum.    See   non  est  factum.    No    1,  and 

Idem,       737 

PLEADINGS— IK    EQUITY. 

1.  Where  the  attempt  is  to  enforce  a  legal 
demand  in  equity,  and  the  need  of  a  discov- 
ery is  the  alleged  ground  of  equity  jurisdic- 
tion, and  there  is  no  averment  in  the  bill  that 
the  discovery  is  material  or  necessary,  the 
bill  is  demurrable. 

Childress  &  als.  v.  Morris,  802 

PRACTICE— AT    COMMON    I,AW. 

1.  If  evidence  offered  to  be  introduced  on 
the  trial  of  a  cause  is  relevant  to  the  issue, 
it  should  be  admitted.  It  is  for  the  jury  to 
determine  what  effect  it  shall  have. 

Underwood  V,  McVeigh,  409 

2.  For  the  instruction  which  should  be 
given  in  an  action  upon  a  Confederate  con- 
tract.   See  Confederate  Contracts,  No.  3,  and 

Sexton  Y.  WindelPsadm^x,  534 

3.  For  the  principles  governing  demurrers 
to  evidence,  see  Demurrers  to  Evidence,  No. 
1,  2,  and 

Trout  V.   Va,  df  Ten,  R.  R,  Co.,       619 

PRACTICE— IN  CRIMINAI,  CASBS. 

See  Criminal  furisdiction  &  Proceedings. 

PRACTICE  IN  CHANCERY. 

1.  In  a  creditor's  suit  by  Y  against  F,  in 
his  own  right  and  as  adm*r  of  A,  Y  claims  as 
a  judgment  creditor  of  F,  as  adm*r  of  A ; 
and  F,  in  his  answer,  admits  he  owes  his 
intestate's  estate  for  land  purchased  in  intes- 
tate's life  time  $1,100.    On  the  filing  of  this 
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answer  the  court  may  make  a  decree  that  T. 
shall  pay  said  $1,100  into  court,  or  to  a 
receiver;  and  this  thoug^h  P  is  one  of  the 
next  of  kin  of  A. 

Farmer  v.  Yates  6f  wife,  145 

2.  For  the  rules  fl^oveming  in  such  cases, 
see  the  opinion  of  Aioncure,  P. 

Idem,        145 

3.  How  equity  may  correct  an  award  with- 
out setting  it  aside.  See  Arbitrations  & 
Award,  No.  2,  and 

Moore  v.  Luckess'*  next  of  kin,  160 

4.  What  averments  in  a  bill  will  be  treated 
as  facts  to  be  answered.  See  Equitable  Ju- 
risdiction df  Relief,  No.  10,  and 

Morrison* s  ex^ors  v.  Grubb,  342 

5.  The  defendant  having  denied  the  alle- 
gations of  the  bill  as  to  his  possession  of  cer- 
tain bonds,  proceeds  to  state  how  and  when 
he  became  possessed  of  them.  The  whole 
statement  must  be  taken  together  as  his 
answer.  Idem,        342 

6.  There  cannot  be  a  decree  l>etween  co-de- 
fendants in  a  cause  where  there  is  no  decree 
in  favor  of  the  plaintiff. 

Ould  &  Carrington  v.  Myers  &  als,,  383 

Myers  v.  Ould  iSf  Carrington  <Sf  als,,  383 

7.  See  Trusts  No.  9,  10,  11,  and  Judicial 
Sales,  No.  5,  6,  7,  and 

Hudgins  v.  Lanier,  Bro,  df  Co,,  494 

8.  When  claim  not  set  up  in  the  bill  cannot 
be  decreed.  See  Executors  &  Administra- 
tors, No.  10,  and  Strother  6f  als,  v.  Hull  & 
als.,  642 

9.  See  Administration  No.  2,  and  Elliott 
&  wife  df  als.  v.  George  df  als,,  780 

10.  Where  the  attempt  is  to  enforce  a  legal 
demand  in  equity,  on  the  ground  of  a  want 
of  discovery,  and  it  appears  at  the  hearing 
that  the  discovery  was  not  necessary,  the  bill 
will  be  dismissed. 

Childress  df  al.  v.  Morris,  802 

1003       *11.  It  is  error  to  make  a  personal 

decree  against  ex'ors  for  a  debt  due 

from    their  testator,    without    having    first 

ordered  an  account  of  their  testator's  estate. 

Lincoln's  adm'rs  v.  Stem  &  wife,        816 

12.  When  there  may  be  a  sale  of  land  to 
satisfy  judgment  heirs,  before  account  of  the 
debts  and  their  priorities  is  taken.  See  Judi- 
cial Sales,  No.  11,  and 

Crawford  <Sf  als.  y.  IVeller  &  als.,        835 

13.  For  practice  in  judicial  sales,  see 

Idem,        835 

14.  C,  a  judgment  creditor  of  S,  files  his 
bill  against  S,  to  subject  his  lands,  consist- 
ing of  five  small  tracts,  to  satisfy  his  judg- 
ment. S  answers,  and  says  he  has  sold  a 
part  of  his  land  to  M  and  a  part  to  G,  and  a 
part  was  settled  on  his  wife  by  marriage 
agreement.  And  since  the  filing  of  the  bill 
he  had  been  adjudged  a  bankrupt  on  his 
petition.  C  amends  his  bill  and  makes  6, 
the  wife,  and  the  assignee  in  bankruptcy,  de- 
fendants. A  commissioner  reports  the  plain- 
tiff's judgment,  $548.87,  and  other  judgments, 
in  all  $1,284.62 ;  all  docketed  before  the  mar- 


riage contract ;  the  assessed  value  of  all  the 
lands,  $1,745.50  cts. ;  the  annual  rental  of  all 
$75 ;  the  land  sold  M  and  6  of  one-fifth  value 
of  the  whole.  The  assignee  has  ttold  213  acres 
of  the  land,  not  including  the  wife's,  which 
was  not  embraced  in  the  schedule.  The  court 
decrees  sale  of  wife's  land  on  a  credit,  and 
directs  personal  security,  the  obligors  to 
waive  the  homestead  exemption.    Hbi«d  : 

1.  The  commissioner  having  reported 
that  the  lands  sold  M  and  G  was  one-fifth 
of  the  value  of  the  land,  there  is  no  neces- 
sity for  further  enquiry  as  to  the  lands  pur- 
chased by  them,  before  the  decree  for  the 
sale  of  the  wife's  land. 

Sively,  by,  6fc.  v.  Campbell  &  at.,       893 

2.  It  was  not  necessary  to  show  the  as- 
sessed value  of  the  wife's  land  before 
decreeing  a  sale.  Idem,       893 

3.  It  was  not  necessary  to  have  a  separate 
report  of  the  number  of  acres  held  by  the 
wife,  as  that  sufficiently  appears. 

Idem^       893 

4.  Under  the  circumstances  of  this  case, 
the  presumption  is  that  M's  deed,  though 
it  is  not  in  the  record,  was  prior  to  the  mar- 
riage contract,  and  therefore  M  was  not  a 
necessary  party.  Idem^        893 

5.  The  fact  that  S  went  into  bankruptcy 
after  the  bill  was  filed,  could  not  oust  the 
jurisdiction  of  the  State  court  as  to  the  wife; 
nor  could  it  as  to  S  ;  and  the  assignee  did 
not  object.  Idem,        893 

6.  Quarex  If  the  court  may  require  the 
purchasers  under  a  decree  and  their  sureties 
to  waive  the  homestead  exemption. 

Idem,        893 

PRESCRIPTION. 

1.  There  can  be  no  prescriptive  right  to  an 
easement  through  one  lot  for  the  benefit  of 
one  adjoining,  where  both  lots  have  l>een 
owned  by  the  same  person  until  a  late  day. 

Scott  6f  als.  V.  Beutel  6f  als,,  1 

PROHIBITION. 

1.  In  a  case  of  prohibition,  if  t|ie  order  of 
the  court  is  final  in  form  and  disposing  of  the 
whole  case,  though  it  should  have  been  inter- 
locutory, a  supersedeas  may  be  awarded  to  it. 

Burch,  Mayor,  v.  Hardwicke,  51 

2.  In  such  a  case,  whether  the  order  is  final 
or  not,  must  be  determined  by  looking  to  the 
order  itself ;  and  not  by  enquiring  whether 
it  should  or  should  not  have  been  final. 

Idem,       51 

3.  The  common-law  mode  of  proceeding  in 
prohibition  has  been  modified  by  the  statute, 
Code  of  1860,  ch.  155,  p.  658 ;  and  the  ultimate 
prayer,  both  of  the  petition,  and  declaration 
when  one  is  necessary,  which  is  not  always 
the  case,  is  that  a  writ  of  prohibition  may  be 
awarded ;  and  when  tlje  case  shall  have  been 
fully  heard,  whether  on  petition  and  answer, 
or  on  declaration  and  formal  pleadings,  the 
judgment,  whether  for  or  against  issuing  the 
writ,  will  be  a  final  judgment. 

Idem,       51 
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1004  *4.  Where  the  whole  case  is  presented 
by  the  petition  and  answer  to  the  rule, 
and  only  a  qneation  of  law  is  involved,  the 
court  may  decide  the  case  finally  upon  these 
papers ;  and  no  other  or  further  proceedini^ 
are  necessary.  Idem,       51 

PUBIrIC  OFFICERS. 

1.  The  treasurer  of  the  State  who  holds 
bonds  of  a  foreign  insurance  company  doing 
business  in  the  State,  under  the  act  of  Feb- 
ruary 3d,  1866,  as  amended  by  the  act  of 
March  3d,  1871,  is  not  liable  to  be  summoned 
as  a  garnishee  by  a  foreign  creditor  of  the 
insurance  company. 

Rollo,  assignee  v.  Andes  Ins.  Co.,       509 

2.  A  public  officer  of  the  State  can  not  be 
made  liable  by  attachment  at  the  suit  of  an 
individuad,  for  funds  in  his  hands,  clothed 
with  a  trust  under  the  authority  of  a  public 
law.  Idem,       509 

RAILROAD  COMPANIES. 

1.  In  an  action  against  a  railroad  company 
for  injury  done  to  the  plaintiff's  horses,  if  it 
appears  that  the  road  runs  through  the  plain- 
tiff's land,  and  the  horses  got  upon  the  track 
of  the  road  without  any  negligence  or  default 
of  his,  and  were  killed  by  the  company's 
engine,  the  company  will  be  liable  for  the 
damage  sustained  by  the  plaintiff,  if  the 
damage  was  done  by  the  failure  of  the  engi- 
neer to  take  the  proper  care  to  avoid  doing 
the  injury. 

Trout  V.  Va.  &  Ten.  R.  R.  Co.,  619 

RAPE. 

1.  It  seems  that  in  an  indictment  for  an 
attempt  to  commit  a  rape,  the  word  ravish,  as 
descriptive  of  the  offence  attempted,  is  not 
necessary ;  but  the  words  attempting  'felo- 
niously carnally  to  know,"  are  sufficient. 

Christianas  case,  954 

2.  What  evidence  not  sufficient  to  convict 
of  the  offence  of  attempting  to  commit  a  rape 
upon  a  woman  of  easy  virtue. 

Idem,       954 

RECEIVERS. 

1.  When  a  receiver  of  a  court  may  main- 
tain a  motion  against  a  sheriff  and  his  sure- 
ties, for  money  collected  by  the  sheriff. 

Goss  &  (Us.  V.  Southall,  Receiver,       825 

RECITALS  IN  DEEDS. 

See  Estoppels,  passim,  and  Bower  &  als. 
V.  McCormtck  &  als.,  310 

RICHMOND— CITY  OP. 

1.  The  Council  of  the  City  of  Richmond 
may  lay  a  tax  on  lawyers  as  such. 

Ould  &  Carrington  v.  City  of  Richmond, 

464 

2.  How  it  may  be  laid.  See  Taxes,  No.  2, 
and  Idem,       464 

SALES  BY  SAMPLE. 
1.  g  101,  of  ch.  193,  sess.  acU  of  1870-71,  p. 


99,  prohibits  the  sale  of  goods  by  sample,  &c., 
by  any  person  not  a  resident  merchant, 
mechanic  or  manufacturer,  and  applies  to 
citizens  of  the  State  who  are  not  merchants, 
&c.,  as  well  as  to  citizens  of  other  States; 
and  the  charge  in  the  information  that  the 
party  is  not  a  resident  merchant,  &c.,  is  not 
equivalent  to  the  charge  that  he  is  not  a  resi- 
dent citizen.  The  question,  therefore,  does 
not  arise  whether  the  statute  is  in  violation 
of  the  constitution  of  the  United  States. 

Speer^s  case,  935 

2.  The  word  "resident"  in  the  statute,  in 
connection  with  the  words  merchant,  &c., 
does  not  import  a  personal  residence ;  but 
refers  to  the  place  of  business ;  and  any  per- 
son, though  a  citizen  of,  and  living  in  another 
State,  may  take  out  a  license  to  transact  busi- 
ness as  a  merchant,  &c.,  in  the  State  ;  and 
the  statute,  therefore,  is  .not  unconstitutional. 

Idem,       935 

3.  The  statute  is  not  a  regulation  of  com- 
merce, but  is  simply  a  revenue  law. 

Idem,       935 

SCALING  DEBTS  AND  PAYMENTS. 

1.  What  payments  by  guardian  are  or 

1005    are  not  to  be  scaled.    See  *  Guardian  df 

Ward,  No.  1,  and  Bennett  v.  Claiborne 

&  als.,  366 

2.  See  Equitable  Jurisdiction  and  Relief, 
No.  14,  and 

Penn  df  al.  v.  Reynolds,  518 

3.  When  part  of  a  debt  evidenced  by  bond 
may  be  scaled.    See  Bonds,  No.  5,  and 

Bametts  v.  Millet^ s  adm*r,  551 

4.  When  debt  to  be  scaled.  See  Confeder^ 
ate  Contracts,  No.  6,  and 

Tams  V.  Brannaman,  809 

5.  See  Sheriffs,  No.  1,  and 

Goss  6f  als.  V.  Southall,  Receiver,       825 

SHERIFFS. 

1.  By  a  decree  in  a  cause  in  1860  a  sheriff 
is  directed  to  collect  certain  money,  and  de- 
posit it  in  a  Savings  bank.  In  1866  he  re- 
turns that  he  had  collected  it  in  May  1862, 
but  the  Savings  bank  refused  to  receive  it. 
In  October  186(5  he  is  directed  to  pay  it  to  a 
receiver.  The  receiver  gives  the  sheriff  and 
his  sureties  notice  that  he  will  move  for 
judgment  against  them  for  t)ie  amount. 
The  court  has  authority  under  §  40,  of  ch.  49, 
Code  of  1860,  to  render  judgment  in  favor  of 
the  receiver.  And  the  money  should  not  be 
scaled. 

Goss  df  als.  V.  Southall,  Receiver,       825 
SPECIFIC  PERFORMANCE. 

1.  In  a  suit  for  the  specific  performance  of 
a  parol  agreement  for  the  sale  of  land  by  the 
heirs  of  the  alleged  purchaser  against  the 
heirs  of  the  alleged  vendor,  the  principles 
announced  in  the  case  of  Wright  v.  Pucketi, 
22  Gratt.  370,  approved,  reaffirmed  and  acted 


on. 


Piercers  heirs  v.   Catron^s  heirs. 
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1.  Code  of  1860,  ch.  209»  gg  19,  20,  in  rela- 
tion to  the  discharg-e  of  a  person  in  custody 
for  a  fine,  construed  in 

JVilkerson,  sheriff for^  6fc.  v.  Allans      10 

2.  The  act.  Code  of  1860,  ch.  155,  in  relation 
to  prohibition,  construed  in 

Burch^  Mayor^  y,  Hardztncke^  51 

3.  Art  6,  §  20,  of  the  constitution  of  Vir- 
g^ia,  in  relation  to  municipal  officers,  con- 
strued in  Idem^       51 

4.  The  act  of  May  28, 1870,  sess.  acts  1869-70, 
p.  162,  to  prevent  the  sacrifice  of  personal 
property  at  forced  sales,  construed  in 

Garland  v.  Brown* s  adtn^r,  173 

5.  The  proviso  to  g  2,  of  the  act  of  April  29, 
1867,  Sess.  acts  1866-67,  p.  %7,  in  relation  to 
the  inspection  of  tobacco,  construed  in 

Glass  V.  Davis  df  als,^  184 

6.  The  act,  ch.  135,  §  30-34,  and  the  act,  ch. 
136,  construed  in 

Grctme  v.  CulUn  6f  als,^  266 

7.  The  act,  ch.  138,  §  17,  of  the  Code,  con- 
strued in 

Leonard  Y,  Henderson^  331 

8.  §  16,  of  ch.  132,  Code  of  1860,  prescribing- 
duty  of  commissioner  in  settling*  accounts  of 
fiduciaries,  construed  in 

Whitehead's  adm'ry.  IVhiUhead  &  aU,, 

376 

9.  The  act  of  February  3d,  1866  ,a8  amended 
by  the  act  of  March  3d,  1871,  in  relation  to  the 
foreisru   insurance  companies,  construed  in 

Rollo^  assignee^  v.  Andes  Ins,  Co,,       509 

10.  See  Construction  o/ Statutes,  No.  1,  and 
Callaway  v.  Harding,  542 

11.  The  actch.  171,  §  5,  Sess.  acts  1869-70, 
p.  579,  in  relation  to  the  transfer  of  causes 
to  the  Circuit  courts,  construed  in 

Cowan  V.  Fulton,  /.,  579 

12.  The  act  of  March  5th,  1870,  called  the 
Enabling  act  is  a  valid  act,  except  the  pro- 
viso. 

Teel  &  als.  v.  Vancy  &  als.,  691 

13.  The  act  Code  of  1869,  ch.  49,  §  40,  con- 
strued in 

Goss  &  als.  V.  Southall,  Receiver,       854 

14.  The  act  ch.  193,  §  101,  Sess.  acts  of 
1870-71,  p.  99,  in  relation  to  sales  of  g-oods  by 
sample,  construed  in 

Speer's  case,  935 

1006        ♦15.  The  act  Code  of  1860,  ch.  194,  § 

15, 16  in  relation  to  stealing  bank  notes 

&c. ,  construed  in  Adams'  case,  949 

16.  The  act  of  March  30th,  1871,  Sess.  acts 

1870-71,  p.  332,  construed  in 

Murphy's  case,  960 

SURETIES. 

1.  When  sureties  of  an  executor  not  liable 
for  proceeds  of  land.  See  Executors  and 
Administrators,  No.  4  and  9,  and 

Murphy's  adm'r  6f  als,    v.   Carter 
6f  als,,  477 

Stf  other  6f  als,  v.  Hull  6f  als,,  652 
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2.  When  their  bond  will  cover  specific  U 
acies.    See  laem,       4^ 

3.  When  debts  are  paid  out  of  a  combined 
fund  of  land  and  personalty,  how  the  debts 
are  to  be  apportioned  between  the  funds. 
See    .  Idem,       477 

and  Strother  &  als.  v.  Hull  &  als,,    652 

4.  When  sureties  of  an  ex'or  are  and  are 
not  liable  for  compound  interest.  See  ExeC" 
uiars  and  Admintstraiors,  No.  8,  and 

Idem^       652 

5.  When  sureties  of  an  admtniatrator  are 
not  liable  on  his  undertaking.  See  Execu^ 
tors  and  Administrators,  No.  18,  and 

Childress  &  als.  v.  Morris^  802 

TAXES. 

1.  The  Council  of  the  City  of  Richmond 
may  lay  a  tax  on  lawyers  as  such. 

Ould  &  Carrington  v.    The  Cify  of 
Richmond,  464 

2.  The  ordinance  of  the  council  provides^ 
that  lawyers  and  others  shall  be  divided  into 
six  classes,  and  that  those  in  each  class  shall 
pay  a  certain  sum  as  his  tax ;  and  it  directs 
that  the  committee  of  finance  shall  place 
each  lawyer  in  the  class  to  which  they  shall 
think  he  properly  belongs,  looking  to  all  the 
ciicumstances  of  the  case.  And  it  is  pro- 
vided that  when  the  committee  shall  have 
completed  their  classification,  public  notice 
shall  be  given,  and  any  lawyer  dissatisfied 
with  his  classification,  may  appear  before 
the  committee  and  have  it  corrected  if  erro- 
neous. Hbi«d:  The  tax  is  not  an  income 
tax,  nor  are  the  duties  imposed  upon  the 
committee  legislative  but  ministerial ;  and 
the  ordinance  is  not  unconstitutional. 

Idem^        464 
TOBACCO   WAREHOUSE. 

1.  Under  the  first  proviso  to  the  2d  section 
of  the  act  of  April  29,  1867,  in  relation  to 
inspection  of  tobacco.  Seas,  acts  1866-67,  p. 
%7,  the  owners  of  a  public  warehouse  may 
close  it  as  such  at  any  time,  in  the  mode 
therein  prescribed.  And  thereupon  the  au- 
thority of  the  inspector  ceases,  and  the  lease 
of  the  warehouse  terminates. 

Glass  V.  Davis  df  als.,  184 

2.  The  owners  of  a  public  warehouse  may 
close  it  on  a  day  certain,  and  open  it  on  the 
same  day  as  a  private  warehouse,  where 
everything  is  to  be  done  as  in  a  public  ware- 
house, except  the  inspection  of  tobacco. 

Idem,        184 

TRUSTS  AND  TRUSTEES. 

1.  L,  a  citizen  of  New  York,  devises  to  the 
people  of  the  U.  S.,  a  large  estate,  $306,000, 
in  New  York,  and  a  farm  worth  $10,000,  in 
Virginia,  for  the  purpose  of  establishing  a 
school  on  the  farm  in  Va.,  for  the  children  of 
warrant  officers  of  the  U.  S.  Navy,  Ac.  If 
the  U.  $.  declined  to  accept  the  trust,  he  gave 
the  property,  on  the  same  trusts,  to  the  State 
of  Va.  In  a  suit  in  New  York,  by  the  exec- 
utors, for  the  construction  of  the  will,  the 
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United  States  is  made  a  pa^i^yy  a^nd  appears 
to  maintain  the  devise.  The  court  held  the 
trust  void.    Hbi«d  : 

1.  The  U.  S.  represented  the  trust  in  the 
New  York  suit ;  and  the  decree  is  conclu- 
sive upon  Va.,  though  she  was  not  a  party. 

Commonwealth  ojVa,  v.  Levy  &  als,,  21 

2.  The  trust  is  in  its  nature  indivisible  ; 

and  if  the  decree  in  the  New  York 
1007  court  does  not  conclude  *the  common- 
wealth of  Va.,  as  to  the  land  here, 
still  the  trust  can  not  be  executed  accord- 
ing- to  the  intention  of  the  testator  ;  and  the 
trust  must  therefore  fail,  and  the  heirs  are 
entitled  to  the  land.  I  demy        21 

2.  Deed  of  trust  to  two  trustees,  to  secure 
debts,  empowers  the  two,  or  either  of  them, 
to  sell  upon  the  demand  of  the  creditor.  If 
one  of  the  trustees  refuses  to  unite  in  the 
sale,  the  other  may  make  a  valid  sale. 

Grceme  v.  Cullen  &  als,,  266 

Hunter  v.  Johnston  &  als,,  266 

3.  The  house  on  the  lot  in  a  city  conveyed 
in  trust,  is  burned  down,  and  the  grantor  in 
the  deed  employs  workmen  to  build  another 
house,  upon  an  agreement  to  g-ive  them  a 
lien  upon  the  lot  and  house  for  the  cost  of 
the  building.  The  workmen  are  not  in- 
formed of  the  first  lien,  until  after  they  have 
nearly  completed  the  building;  though  it 
was  duly  recorded.  The  whole  property  is 
subject  to  satisfy  the  first  lien. 

Idem,        266 

4.  The  act,  cfi.  135,  §  30-34,  "concerning 
the  action  of  ejectment,"  and  the  act,  ch. 
136,  "concerning  the  allowance  for  improve- 
ments," do  not  apply  to  this  case.  They  are 
confined  to  cases  of  ejectment,  or  cases  in 
which  a  decree  or  judgment  is  rendered 
against  any  defendant  for  land. 

Idem,        266 

5.  Though  the  builders  have  obtained  a 
second  deed  of  trust  on  the  property,  and 
claim  that  only  the  value  of  the  lot,  without 
the  house,  should  be  applied  to  satisfy  the 
first  lien,  this  is  not  such  a  cloud  upon  the 
title  as  forbade  the  trustee  to  sell  under 
the  first  deed;  especially  as  the  grantor  in 
the  deeds  had  obtained  an  injunction  to  a  sale 
of  the  property  on  that  ground  ;  which  had 
been  dissolved  before  the  advertisement  of 
the  second  sale.  Idem,        266 

6.  The  trustee  should  sell  according  to  the 
provisions  of  the  deed.  Idem,        266 

7.  The  vendor  of  a  house  and  lot  transfers 
to  the  vendee  an  insurance  policy  upon  the 
house,  and  takes  a  deed  of  trust  to  secure  the 
purchase  money.  The  house  is  afterwards 
consumed  by  fire.  The  debt  not  being  paid, 
the  vendor  is  not  bound  to  pursue  the  insur- 
ance company,  but  may  enforce  payment  by 
a  sale  of  the  property.  idem,        266 

8.  A  deed  of  trust  to  secure  grantors'  cred- 
itors names  none  of  them,  but  requires  a 
majority  of  them  to  direct  a  sale.  The  only 
mode  of  proceeding  open  to  them,  is  by  bill 
in  equity,  where  the  necessary  parties  may 
be  conveyed,  and  the  trust  enforced  under 
the  supervision  of  the  court. 

Hudgins  v.  Lanier,  Bro,  &  Co,,  494 


9.  Bill  by  a  creditor  makes  grantor,  trustee, 
and  judgment  creditors,  defendants,  and  bill 
taken  for  confessed.  There  having  been  no 
objection  for  want  of  proper  parties,  the 
want  of  such  parties  is  no  objection  to  the 
proceedings.  Idem,        494 

10.  If  there  were  other  creditors  besides 
those  named  in  the  bill,  they  could  have 
asserted  their  claims  before  the  commissioner 
who  was  directed  to  take  account  of  debts. 

Idem,        494 

11.  The  creditors  before  the  court  made  no 
objection  to  a  sale  under  the  deed;  and  as 
the  bill  was  taken  for  confessed  as  to  them, 
it  is  to  be  presumed  they  desired  a  sale.  If 
they  did  not  constitute  a  majority  of  the 
creditors  it  was  for  H,  the  grantor,  who  ob- 
jected to  the  sale,  to  show  it.  He  alone  knew 
their  names  or  number.  Idem,        494 

UNI^AWFUL  DETAINEJR. 

1.  In  unlawful  detainer  by  vendor  against 
vendee,  to  recover  possession  of  the  land  sold, 
if  D  has  complied  with  his  contract  so  that  he 
is  entitled  to  a  conveyance,  he  may  set  up 
the  defence  under  the  statute  in  this  proceed- 
ing. 

Dobson  V.  Culpepper  &  wife,  352 

USURY. 

1.  A  contracts  to  build  for  G  in  the  city 
of  Richmond,  certain  houses,  according  to  a 
plan  and  specifications,  for  the  sum  of  $54,700, 
payable  in  annual  instalments  of  $12,000,  to 
bear  interest  at  the  rate  of  $7.30  per  cent, 
per   annum,    to    be  secured     by    deed    of 

trust  on  the  property.  If  the  interest 
1006    *was  a  part  of  the  contract  price  of  the 

buildings,  the  contract  is  not  usurious. 
If  it  was  for  the  loan  of  money  or  other  thing, 
or  for  the  forbearance  of  a  debt  due,  it  was 
usurious.         Grame  v.  Adams,  225 

2.  A  claims  that  he  entered  into  another 
subsequent  contract  with  G,  which  was  to 
bear  six  per  cent,  interest.  If  the  first  con- 
tract was  usurious,  all  the  usury  included  in 
it  must  have  been  excluded  from  the  second, 
or  it  is  usurious.  Idem,        225 

3.  To  constitute  a  new  contract  the  first 
must  be  rescinded  and  set  aside  by  the  parties 
to  it,  and  the  second  adopted  as  a  substitute 
for  the  first  with  the  intention  to  be  governed 
thereafter  by  its  terms.  Idem,        225 

4.  The  price  at  which  the  work  was  done 
under  the  second  contract  was  just  as  much 
greater  than  that  provided  for  in  the  first,  as 
the  difference  of  the  interest  on  that  first  sum 
at  six  and  $7.30  per  cent,  per  annum  for  the 
whole  time  of  the  credit,  viz  :  $57,800 ;  and 
when  the  work  was  completed  notes  payable 
as  agreed  on  in  the  contract,  were  taken, 
bearing  six  per  cent,  interest  from  their  date 
until  payment.  If  the  addition  to  the  first 
sum  contracted  for  was  for  the  loan  of  money 
or  other  thing,  or  for  the  forbearance  of  a 
debt  due,  the  second  contract  is  usurious ; 
but  if  it  was  not  for  such  loan  or  forbearance 
it  was  not  usurious.  Idem,        225 

5.  Forbearance,  in  the  sense  of  the  statute 
in  relation  to  usury,  is  the  giving  a  further 
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day  for  the  return  of  a  loan  when  the  time 
origcinally  agreed  on  is  passed ;  and  if  the 
rate  of  interest  agreed  on  for  such  forbear- 
ance is  over  six  per  cent,  per  anuuniy  it  is 
usurious.  Idem^       225 

6.  In  May  1866  T  executes  his  bond  to  8  for 
$2,400  payable  in  gold.  The  considerations 
of  the  bond  proved,  was  a  debt  due  before  the 
war,  of  uncertain  amount,  and  $1,670  in 
United  States  currency  advanced  at  the  date 
of  the  bond,  when  this  currency  was  as 
129  1-8  for  gold  and  121  for  silver.  As  it  does 
not  appear  what  was  the  amount  of  the  ante- 
war  debt,  usury  is  not  proved. 

Turpin  v.  Sledd^s  ex'or,  238 

VENDOR  AND  PURCHASER. 

1.  S  and  others  sell  to  W  in  1851,  a  wharf 
at  Norfolk,  and  covenant  to  allow  him  to  use 
a  dock  belonging  to  them  in  connection  there- 
with, as  long  as  they  continue  to  own  it  and 
the  adjoining  premises.  The  wharves  were 
originally  built  out  into  Elisabeth  river  and 
the  tide  ebbs  and  flows  into  the  dock;  but 
they  are  within  the  port  warden  line,  a  line 
drawn  along  the  channel  of  the  river  under 
an  act  of  the  General  Assembly;  and  they 
were  built  so  long  since  that  no  persons  living 
have  any  knowledge  when  they  were  built, 
and  they  always  have  been  held  as  private 
property.    Hsi«d  : 

1.  Quare:  If  any  title  which  the  common- 
wealth might  at  an  earlier  day  have 
asserted  to  this  dock,  if  not  expressly  sur- 
rendered, has  not  been  abandoned  in  favor 
of  those  claiming  to  be  owners  thereof. 

Hardy  v.  McCullough  &  als.,  251 

2.  In  the  absence  of  any  claim  by  the 
Commonwealth,  and  in  the  face  of  the 
apparent  waiver  and  abandonment  as 
aforesaid,  W  and  those  claiming  under 
him,  cannot  rely  upon  that  supposed  title 
of  the  Commonwealth  in  derogation  of  the 
express  contract  of  W  to  the  contrary. 

Idem,       251 

2.  Upon  a  sale  of  a  house  and  lot  upon 
credits  extending  through  several  years, 
separate  bonds  are  taken  for  the  interest. 
They  will  bear  interest  from  the  time  they 
fell  due. 

Grame  v.  Cullen  &  als,,  266 

Hunter  v.  Johnston  df  als.,  266 

3.  C  and  wife  sell  her  land  to  D,  but  do  not 
convey  it  to  him.  D  fails  to  comply  with 
his  contract ;  and  C  and  wife  convey  the 
land  to  6,  the  son  of  C's  wife ;  and  then  C 
and  wife  bring  unlawful  detainer  to  recover 
the  land.    Hbi«d  : 

1.  If  D  had  complied  with  his  contract. 


so  that  he  was  entitled  to  a  conveyance,  he 
might  have  set  up  the  defence  under  the 
statute  in  this  proceeding. 

Dobson  V.  Culpepper  6f  wife,  352 

2.  Though  D  cannot  question  the 

1009       title  of  C  and  wife,  as  at  the  time  *of 

the  sale,  he  may  show  in  his  defence, 

that  they  had  since  conveyed  the  land  to  G. 

Idem,       352 

3.  By  their  conveyance  to  G,  C  and  wife 
lost  their  right  to  recover  the  land  from  D ; 
and  the  action  should  have  been  in  the 
name  of  G ;  and  D  could  not  question  the 
titte  of  G.  Idem,       352 

WII^I^. 

1.  W  had  one  son  S,  who  was  married, 
and  an  idiot  son  J,  in  Va.  and  several  chil- 
dren who  had  years  before  his  death,  moved 
to  the  North  west.  S  lived  on  the  land  of 
his  father,  and  he  and  his  wife  had  for  many 
years  taken  care  of  both  W  and  his  son  J. 
In  December  1861  W  made  his  will,  by  which 
he  gave  the  whole  of  his  property,  except 
$200,  to  his  son  S ;  and  for  this  S  was  re- 
quired to  take  care  of  J.  W  seems  to  have 
been  influenced  principally  by  the  services 
which  S  and  his  wife  had  rendered  and 
would  have  to  render  to  himself  and  J,  and 
in  part  by  the  fear  that  any  thing  he  gave 
to  his  other  children  would  be  confiscated  ; 
and  he  expressed  to  S  the  ^ish  that  when 
the  care  of  himself  and  J  had  ceased,  that 
S  would  do  what  he  thought  was  right  with 
his  brothers  and  sisters,  in  regard  to  the  res- 
idue of  his  estate,  if  any  remained  after  a 
just  compensation  to  S  for  his  services; 
and  of  this  S  was  left  to  judge.  There  was  no 
evidence  of  fraud  or  undue  influence  upon 
W.  The  devise  is  absolute,  and  no  trust  in 
favor  of  the  other  children  of  W  is  attached 
to  it. 

Whitesel  df  als.  v.  WhiUsel  &  als.,    904 

WITNESSES. 

1.  When  husband  of  a  distributee,  or  an 
administrator,  is  not  a  competent  witness. 
See  Executors  and  Administrators,  No.  6,  7, 
and 

Murphy* s  adm*r  df  als,  v.  Carter  Cf  als., 

477 

2.  When  wife  is  not  a  competent  witness  to 
prove  what  her  husband  had  stated  to  her 
in  relation  to  the  conduct  of  the  prisoner  on 
trial.  See  Criminal  Jurisdiction  and  Pro^ 
ceedings.  No.  8,  and 

Murphy^s  case,  960 
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